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Case No. 7,010. 

ILLIUS T. NEW YORK & N. H. R. 00. 

[43 Hunt, Mer. Mag. 586.] 

Circuit Court, S. D- New York. Sept. 14, 
1860. . 

LooAi. Latt — Federal Coorts — Decisions op 
State Supeesib Codbt—How Fab Binding. 

[On questions of local law, the federal courts 
will follow the decisions of the highest state 
judicial tribunal in similar and analogous 
cases.] 

[This was an action by Charles lUius 
against the New York & New Haven Rail- 
road Company. Defendant demurs to the 
complaint] 

NELSON, Circuit Justice. The question in 
this, case is whether the defendants are re- 
sponsible for the spurious certificates of 
stock Issued by Schuyler, the president of 
the company, and transfer agent of the stock, 
which certificates have passed into the hands 
of a bona fide holder for value. The ques- 
tion has been twice before the court of ap- 
peals of this state, add, after a very full 
and able examination, has been determined 
in the negative. Mechanics' Bank v. New 
York & N- H. R. Co., 3 Kern. [13 N. 7.] 599, 
and New York & N. H. R. Co, v. Schuyler, 
17 N. Y. 592. The ^action in the first case 
was founded on one of these certificates, and 
presented the question, directly, raised in the 
present ease upon the demurrers. It was 
also necessarily involved in the second case, 
and the principle of the first again affirmed. 
According to our view of the practice of 
the federal courts in similar and analogous 
cases, these courts follow the decisions of 
tlie highest state judicial tribunal, the ques- 
tion involved being one essentially of local 
law; and without, therefore, expressing any 
opinion npon the law of the case, we shall, 
ISfed.oas. — ' 



in pursuance of the decision in the cases 
above referred to, direct judgment to be en- 
tered upon the demurrers in favor of the de- 
fendants. 



IMBERT (UNITED STATES v.). See Case 
No. 15,438. 

IMBRIE (DENNISTON v.). See Case No. 
3,802. 



Case No. 7,011. 

■ IMHAEUSER v. BUERK. 

[Cited in Parks v. Booth, 102 U. S. 96. See 
101 U. S, 647.] 



IMHAEUSER (BUERK v.). See Cases Nos. 
2,106-2.108. 

IMLAY (GREGERSON v.). See Case No. 5,- 
795. 



Case No. 7,01S. 

IMLAY V. NORWICH & W, B. CO. 

[4 Blatchf. 227; 1 Pish. Pat. Gas. 340.] i 

Circuit Court, D. Connecticut. Oct., 1858. 

PaTHSTS— EXPIBATION BEFOBE HEARING— ACCOUNT 

Okdeeed— CoNSTRt/cTioi^ OP Patents — 
Identitt op Two Devices. 

1. "Where a patent expires after the filing of 

a bill in equity founded on it, and before the 

hearing, ttie court can order an account and 

grant other relief, although no injunction can 

be awarded. 

[Cited in Perry v. Coming, Case No. 11,003; 

Vaughan v. East Tennessee, V. & G. B. Co., 

Id. 16,898; Gordon v. Anthony, Id. 5,605; 

Atwood V. Portland Co., 10 Fed. 283.] 

I [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by S,amuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
The syllabus and opinion are from 4 Blatchf. 
227, and the statement is from 1 Pish. Pat. 
Gas. 340.] 



IMLAY (Case No. 7-,0l2) 
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2. The invention of Hiehard Imlay, covered 
bv his patent of September 21st, 1837, for an 
"improvement in the mode of supporting the 
bodies of railroad cars and carriages," was two 
cylinder plates, male and female, one within- 
the other and acting in combination, one attach- 
ed to the truck and the other to the ear body, 
substantially as set forth in the specification, 
whereby the truck and carriage were combined 
to give support to all kinds of eight-wheeled 
railroad car bodies, upon springs, or in any otii- 
er form or size, whereby the application of the 
same essential means^ was substantially made, 
to obtain the same object. 

3. The use and application of the two cylinder 
plates, one within the other, to give substantial 
^support to the railroad carriage, is the use and 
application of the essential means discovered 
by and patented to Imlay, and is a violation of 
bis patent, even though other means are used, 
in connection with them, to give the required 
support, and such other means better accom- 
plish the object. 

4. Patents are to be construed liberally 
and are not to be subject to a strict and rigid 
interpretation. 

[Cited in Hamilton v. Ives, Case No. 5,982; 

Atwood V. Portiand Co., 10 Fed. 285.] 
[Cited in Burke v. Partridge, 58 N. H. 351.] 

5. Where, in two devices, the end to be ac- 
complished is the same, and the substantial 
means to accomplish the end are the same, the 
two devices are identical, though one may ac- 
complish the end more effectually than the oth- 
er. ■ 

[This was a bill In equity to restrain the 
defendants from infringing a patent [No. 
389] for an "improvement in the mode and 
means of supporting the bodies of railroad 
cars and carriages, and connecting them 
with the truck," granted to complainant 
[Richard Imjay], September 21, 1837, and ex- 
tended for seven years from September 21, 
1851. The claim of the patent was as fol- 
lows: "What I claim as my invention is the 
application of the vibrating cj^linder-plates, 
as set forth in the specification, whereby to 
support all kinds of eight-wheeled railroad 
carriage-bodies upon springs, or in any oth- 
er form or size, whereby the same principle 
is used to obtain the same object"] 2 

Ralph I. IngersoU and George Gifford, for 
plaintiff. 

Roger S. Baldwin and Edward Perkins, 
for defendants. 

INGBRSOIili, District Judge. Exception 
has been taken by the defendants, that, as 
an injunction cannot now be ordered, the 
account and the other relief sought by the 
bill cannot be granted; that the oMering of 
the account, and the granting of the other 
relief, are ancillary to the granting of the 
injunction; and that an account cannot be 
ordered, unless an injunction is also order- 
ed. The patent act of July 4th, 1836 (5 
Stat. 124), in its 17th section, provides, that 
all actions, suits, controversies, and cases 
arising under any law of the United States 
granting or confirming to inventors the ex- 
clusive right to their inventions and discov- 
eries, shall be originally cognizable, as well 

2 [From 1 Fish. Pat. Cas. 340.] 



in equity as at law, by the circuit courts of 
the United States. And it has been ex- 
pressly decided by Judge Grier, in a case 
before him, on the .Sickels patent, that, 
when the patent has expired betweeh the 
time of the filing of the bill and the hearing 
an account can be ordered and other relief 
granted, though, on account of the expira- 
tion of the patent, an injunction to restrain 
the future use cannot issue. ^ 

3 The case referred to is that of Sickels v. 
Gloucester Manufacturing Co. [Case No. 12,- 
841], decided by Mr. Justice Grier, in the cir- 
cuit court for the district of New Jersey, at the 
September term, 1856. In his opinion in that 
case. Judge Grier says: "It is contended that 
courts of equity entertain jurisdiction of pat- 
ent and copyright cases only for the purpose of 
injunction; that the equity for the account is- 
strictly incident to the injunction; and that, 
therefore, if an injunction be refused, or for any 
reason cannot be decreed, an account cannot he- 
given, but the plaintiff must resort to a court 
of law. This proposition may be conceded as a 
correct statement of the general rule, as settled 
in England. See Adams, Eq. 219; Hind. Pat. 
361; Baily v. Taylor, IRuss. & M. 73. This 
doctrine had its origin in the case of Jesus Col- 
lege V. Bloom, 3 Atk. 264, and 1 Amb. 54, as- 
applied to bills to restrain waste; but, since that 
time, the exceptions to the rule have become so 
numerous, that the rule can hardly be recog- 
nized as existing. The bill needs only to pray a 
discovery for the purpose of account, and it 
will be sustained for the account only. See 2 
Eden, Inj. (by Waterman) 245. The proposi- 
tion, it is said, eanfiot be maintained, that a 
court of equity will not interfere to direct an 
account when indebitatus assumpsit will lie at 
law. Nor is the converse of the proposition 
true, that equity will decree an account in all 
cases where an action for money had and re- 
ceived, or indebitatus assumpsit, may be- 
brought. But, whenever the subject-matter 
cannot be as well investigated in those actions, 
a court of equity exercises a sound discretion in 
decreeing an account. See Corporation of Gar- 
lisle V. Wilson, 13 Ves. 276 et seq. As it ap- 
pears, in this case, that, in order to ascertain the- 
estent of the plaintifE's damages, it might be- 
come necessary to have a discovery and ac- 
count of profits from saving of fuel by using 
his invention, I see no good reason why the- 
court might not retain jurisdiction of the ease 
for that purpose, even on the principle of the- 
Enplish cases. The jurisdiction of the court 
ought not to depend on the accident of the date 
of its decree. If, in this case, the decree were- 
dated on the 19th of May, 1856, the jurisdiction 
of the court could not be doubted, while it is 
challenged as impotent to give any decree on the- 
21st of the same month. If the complainants 
are able to sustain their case on the other points, 
and it was absolutely necessary, to sustain our 
decree, that an injunction form a part of it, I 
would Older the decree to be entered nunc pro- 
tune, as of the date of the 19th of May last. 
The delays of a court of chancery should not be 
suffered to operate as a bar to the complainants' 
suit. But tiie courts of the United States have- 
their jurisdiction over controversies of this na- 
ture by statute, and do not exercise it merely 
as ancillary to a court of law. The 17th section 
of the patent law of 1836 ordains, that 'all ac- 
tions, suits, controversies and cases arising un- 
der any law of the United States granting or 
confirming to inventors the exclusive right to 
their inventions or discoveries, shall be origi- 
nally cognizable, as well in equity as at law, 
by the circuit courts of the United States.*' 
Besides this general and original cognizance or- 
jurisdiction over the whole subject-matter, a- 
special power is conferred on the circuit courts, 
to grant injunctions. Having such original 
cognizance of these controversies, the courts of* 
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(Case No. 7,012; IMLAY 



The validity of the patent is not question- 
ed by the defendants. They admit, that the 
thing patented was new and useful, and 
that the patent secured to Imlay that which 
it purported to secure to him. Only that 
part of the bill is denied, which charges that 
the defendants are using and have used the 
device, the exclusive right to use which was 
secured to Imlay by the patent 

Two questions, therefore, are presented 
for determination: 1. What does the pat- 
ent purport to grant and secure to Imlay? 
2. What do the defendants use? And, hav- 
ing determined these two questions, then 
this further question will be presented: Is 
the device used by the defendants, or any 
one of the devices used by them, substan- 
tially like the device or invention secured to 
Imlay, or any substantial portion of the 
same? 

The invention of Imlay was designed to 
afford a new and improved mode of sup- 
porthig the bodies of eight-wheeled railroad 
cars upon the trucks on which they are 
placed; to supply a more safe and useful 
connection between the truck and the car 
body tian had before been known, by the 
support which the invention would afford 
to such connection; to more effectually, use- 
fully and safely unite the two— the truck 
and the. car body— into one, for the use for 
which the car was designed, the transporta- 
tion of passengers and freight; to effectu- 
ally ensure the keeping of the car body on 
the truck, in its proper position, by the sup- 
port provided; while, at the same time, the 
car, composed of the body and trucks, could 
move with facility and ease, upon the track 
of the road, as desired. The support for the 
car body required, was a support while the 
car was in motion; and the design of the 
invention was, to give such support, to keep 
the car body on the track safely, securely, 
and in proper position, while the car was 
in motion. The support particularly re- 
quired was a longitudinal and lateral sup- 
port Without a longitudinal support, there 
would be no sufficient protection for the car- 
riage to remain on the truck in proper po- 
sition, either in the forward or backward 
movements of the car, especially in the case 
of a collision, or when it should meet with 
any obstruction. Without a lateral support, 
there would be no sufficient safeguard to 
protect the carriage from being thrown off, 
or turned over on the side. A vertical sup- 
port was also required. But such vertical 

the United States do not in all cases, require a 
verdict at law on the title, before granting a 
final injunction, or concedea right to either party 
to have every issue as to originality or infringe- 
ment tried by a jury. Exercising our jurisdic- 
tion in these controversies, not by assumption 
for a special purpose only, or as ancillary to oth- 
er tribunals, but under plenary authority, con- 
ferred by statute, the technical reasons which 
compelled the English chancellor to refuse a 
decree for an account where he could not de- 
cree an injunction, can have no application. 
This point is, therefore, overruled." 



support would be of no sufficient use in a 
car moving at a rapid rate of speed, unless 
there was both a longitudinal and lateral 
support; and the object of the patentee, in 
the invention which he made, and which he 
described in his specification, was to afford 
support and px-otectlon in these several par- 
ticulars. By such invention, any movement 
was allowed in turning curves, and also a 
complete rotary movement, if desired. 

The essential means used to accomplish the 
desired result, and to afford the support re- 
quired and intended, in the particulars above 
stated, are two cylindrical plates, one placed 
above and within the other, in the middle 
of the width of the car, at or near each end 
of the car, one strongly confined and fas- 
tened to the carriage, the other strongly 
confined and fastened to the truck, and 
which cylindrical plates, being so applied, 
the one entering the other to a sufficient 
depth, afford the support desired and intend- 
ed, without the aid of any other instrumen- 
tality. 

The specification describes how, by these 
means, the required support in the particu- 
lars above-named is given, and the desired 
result is obtained, without any aid from any 
other instrumentality; and the description is 
intended to show how, by these means, the 
support in the particulars above-named can 
be effectually afforded; not only how it can 
be afforded in one of the particulars named, 
but in all of them; not only how danger is 
guarded against, and safety secured from the 
vertical pressure, but also how, from the 
longitudinal and lateral pressure. 

A hollow round cast-iron bed-plate is made, 
two feet in diameter, more or less, flat upon 
the bottom, and of sufficient thickness, for 
strength, to support the weight which it is 
intended to sustain. It has an upright rim 
projecting upwards all around its periphery, 
two inches high more or less, and about one 
inch thick. The bottom of this bed-plate is 
turned, upon the inside, flat or level, and 
the top edge of the rim horizontal and true, 
and its inner periphery vertical and smooth.- 
A top plate of the same diameter is made, 
with a rim, projecting downwards, of nearly 
the same thickness as that of the bed-plate 
rim, but not quite so deep. This is turned 
into the exterior rim, so as to make nearly 
a close fit It has a flange projecting suffi- 
ciently to cover the exterior rim of the bed- 
plate, the under side of which is turned 
smooth, so as to correspond to the top edge 
of the under rim. The interior of the top 
plate is made convex, projecting downwards 
from the rim, towards the centre, and about 
one-sixteenth of an inch deeper in the finish 
than the rim of the bed-plate, and is all 
turned smooth upon the inside, and the cen- 
tre is made to bear upon the centre of the 
bed-plate, upon a surface of four inches in 
diameter, more or less. Upon this centre 
the whole weight of the car body and load 
rest while, at the same time, the bed-plate 



IMLAY (Case No, 7,012) 

can vibrate or revolve, under the cap-plate, 
sufficiently for all of the curves and cross- 
ings of the road, or can make an entire revo- 
lution, if desired. Thehed-plate is made fast 
upon the centre of the truck. The cap-plate 
is made fast to the carriage body. The cen- 
tre of the cap-plate being made a grain deep- 
er than the height of the exterior rim, the 
flange of the top plate is left free from the 
rim of the bed-plate, except when the cap 
is out of level, at which time the rims gripe' 
each other, and thus prevent its being tilted 
out of the bed. 

It will thus be seen, that, by the applica- 
tion of these essential means, as described, 
a mode of supporting eight-wheeled railroad 
car bodies on their trucks was adopted; that, 
by the connection made by these means, a 
support was given to the carriage, to keep 
and hold it in its proper and desired posi- 
tion on the truck; that the support and pro- 
tection afforded was a longitudinal one, 
when the car was moving in a forward or 
backward direction, or when, Jty collision 
or any other cause, force was applied to it 
longitudinally— a lateral one, when turning 
curves, or when the car, from any cause, 
received a lateral or side direction— and a 
vertical one; that a vertical, longitudinal, 
and lateral safeguard against danger was 
provided, which was new and useful. And 
the patent secured to the patentee the ex- 
clusive right, during the existence of the 
patent, to the use and application of these 
essential means described — two cylinder 
plates, male and female, one within the oth- 
er, and acting in combination, one attached 
to the truck and the other to the car body, 
substantially as set forth in the specifica- 
tion whereby the truck and carriage were 
combined, to give support to all kinds of 
eight-wheeled railroad car bodies, upon 
springs, or in any other form or size, where- 
by the application of the same essential 
means was substantially made, to obtain 
the same object. 

The devices which the defendants use and 
apply, to connect their car bodies with the 
trucks, and to give support vertically, longi- 
tudinally and laterally, to the carriage while 
on the truck, and to keep it in its proper po- 
sition, and to secure it from being detached 
from the truck, and to enable the whole to 
work easily, usefully, safely and securely, are 
the ordinary king-bolt, such as is used to con- 
nect the carriage to the forward wheels in 
the common road wagon, connecting the car- 
riage with the truck, and passing through 
the centre of the two cylinder plates herein- 
after mentioned; side bearings, near the 
sides of the carriage, resting on the truck, and 
which are intended as a vertical support to 
the carriage; and two cylindrical plates, 
male and female, one within the other, and 
acting in combination, one strongly attached 
and fastened to the truck, the other strongly 
attached and fastened to the carriage in the 
middle of the width thereof, and at or near 
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each end. The cylindrical plates used by the 
defendants, they call "guard coUars" for the 
king-bolt. 

It is claimed that these devices, as they 
are used and applied on the railroad cars of 
the defendants, are intended to be so ar- 
ranged and adjusted that the whole vertical 
support is to be afforded by the side bear- 
ings, and the whole longitudinal and lateral 
support by the king-bolt, or the king-bolt 
and side bearings combined; and that the 
two cylinder plates are so arranged and ap- 
plied that they do not touch each other, and, 
therefore, do not afiEord any vertical, longitu- 
dinal or lateral support to the carriage while 
on the trucks; that they are mere guard col-' 
lars, useful only in case the king-bolt should 
get out of place, or should, from any cause, 
not perform its proper function, to hold to- 
gether, in their proper places, the carriage 
and the truck, and to give to the carriage the 
necessary longitudinal and lateral support 

In the practical operation of the devices, as 
applied and used by the defendants on their 
cars, it frequently occurs, from the wear of 
the side bearings, or from the manner in 
which the devices are adjusted, that the in- 
terior of the top cylindrical plate, which pro- 
jects downward into the cylindrical bed plate 
towards its bottom, is made to bear upon the 
bottom of the bed-plate, on the inside there- 
of, so that the weight of the car body and 
load rests upon it, either wholly or in part. 
If, for any cause, the side bearings cease to 
afford any vertical support, then the whole 
vertical support is afforded by the cylindrical 
plates; and it frequently occurs, from the 
wear of the king-bolt, or from some defect in 
it, or from an adjustment of the several de- 
vices, that the inner cylindrical plate does 
actually press upon the outer one, on the 
inside, both longitudinally and laterally, and 
that thus, by the mode in which they are ap- 
plied, they do actually afford a longitudinal 
and lateral support; and whenever, from 
any cause, the king-bolt and the side bear- 
ings become useless^ the cylinder plates, as 
applied are the only essential means which 
afford the entire vertical, longitudinal and 
lateral support 

But I do not dispose of the ease upon this 
limited view; for the use and application of 
the two cylinder plates, one within the oth- 
er, as the defendants claim they are used 
and applied on their eight-wheeled railroad 
cars, would be in violation of the rights se- 
cured to the plaintiff by his patent. Such use 
and application would give substantial sup- 
port to the railroad carriage, and would be 
the use and application of the essential means 
discovered by and patented to the plaintiff. 
It is not necessary that such use and applica- 
tion should be the only essential means by 
which the support is afforded, to make such 
use and application an infringement of the 
plaintiff's patent If it were, all patents 
could be infringed with impunity, by adding 
something to the means patented. If they 
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are an essential means, thougli other means 
are used in connection witli them, to give 
the required support, the patent has heen in- 
fringed, even though the object or result to 
he secured by such other means in connec- 
tion, is better accomplished. 

The application of the cylinder plates, one 
within "the other, as the defendants claim 
they are applied by them, is for some pur- 
pose. Before the invention of the plaintiff, 
such application to railroad cars had never 
been known; and the general use of such 
application, since the invention of the plain- 
tiff, in one form and another, on all eight- 
wheeled railroad cars, on most, if not all, of 
the railroads in the country, shows that such 
use was, .and is, for a highly useful purpose. 
It was, and is, to accomplish a desirable re- 
sult The defendants say, that the cylinder 
plates, as used and applied by them, are 
merely the guard collar for the king-bolt, 
which king-bolt affords the longitudinal and 
lateral support to the carriage. Upon this 
hypothesis, they are used and applied as an 
aid to the support afforded— as an essential 
means to make the support effectual— as an 
assistant to make the support secure; and it 
has already been shown, that it is not neces- 
sary that the way in which they are applied 
should afford the sole support rendered, to 
make the use and application an infringe- 
ment of the patent. They are means used, 
the more effectually and securely to keep 
and hold in proper position the carriage on 
the truck. The object of suppoit, and the 
meaning of the word, as It is used in the 
patent, were to keep and hold the carriage 
safely and securely in such proper position; 
and the devices used by the defendants are 
for that purpose. None of them are for any 
other purpose. The cylinder plates, as used 
by them, one within the other, are for that 
purpose, and are effective in aid of the ac- 
complishment of such purpose, whether called 
a guard collar for the king-bolt, or called by 
any other name. Their office is, to securely 
and safely keep and hold, without any other 
instrumentality, the carriage in its proper 
position on the truck, whenever, from any 
cause, the king-holt and side bearings are in- 
efficient for that purposa 'When, from any 
cause, the king-bolt and side bearings do not 
perform their office, they are the only device 
to keep the carriage in such proper position, 
and to afford it the necessary vertical, longi- 
tudinal and lateral support; and it is not 
necessary, when the cylinder plates have 
been used and applied, as they have been 
used and applied by the defendants, that 
the king-bolt and side bearings should be 
inefficient before there can be an infringe- 
ment of the patent The patent may be vio- 
lated, though the inner cylindrical plate may 
not actually press upon the outer one. 

Patents are to be construed liberally, and 
are not to be subject to a strict and rigid 
interpretation. The rights secured are to be 
protected against any substantial violation. 



(Case No. 7,018) INDEPENDENCE 

Formal and subtle differences are to be dis- 
regarded. Where, in two devices, the end to 
be accomplished is the same, and the sub- 
stantial means to accomplish the end are the 
same, the two devices are identical, though 
one may accomplish the end more effectually 
than the other. 

With this view of the case, there must be a 
decree in favor of the plaintiff, as prayed for, 
except as to that part of the prayer which 
seeks for an injunction to restrain a farther 
use. As the patent has now expired, an in- 
junction against a further use cannot be or- 
dered. 



I. M. LEWIS, The (I v.). See Case No. 

6,991. 

IMPERIAL FIRE INS. CO. (TERRY v.). 
See Case No. 13,838. 

IMPERIAL INS. CO. (OADY'v.). See Case 
No. 2,283. 

IMSAND (UNITED STATES v.). See Case 
No. 15,439. 

INCA, The (SNOW v.). See Case No. 13,- 
145a. 

INCOME TAX, ASSESSMENT OF. . See 
ASSESSMENT OF INCOME TAX, AP- 
PENDIX. 

INCONIUM, The. See Case No. 6,995. 



Case No. 7,013. 

The INDBPENDBNOB. 
[9 Ben. 395; i 55 How. Px. 205.] 

District Court S. D. New York. March, 1878. 
Mortgage — Purchase with Notice—State Law. 

1. Under the act of the legislature of New 
York passed April 28, 1864 (^ws N. Y. 1864, 
p. 993), in regard to filing in the office of the 
auditor of the canal department a mortgage on 
a canal-hoat and refiling a copy, no tiling is 
necessary, after the original filing of the mort- 
gage and the first filing of the copy, with the 
proper statement, in order to make the mort- 
gage a continuing security, and there need not 
be a subsequent refiling. 

2. The 'act of 1864 has never been amended 
so as to require a copy of the mortgage, with 
a statement of interest to be again filed within 
thirty days next preceding the expiration of 
each and every term of one year after the filing 
of the mortgage. 

3. The provisions of the act of the legisla- 
ture of New York passed April 29, 1833 (Laws 
N. 'Y. 1833, p. 402), so far as they apply to can- 
al-boats, are superseded and replaced by those of 
the act of 1864; and the filing of mortgages on 
canal-boats depends wholly on the act of 1864, 
and not at all on the act of 1833. 

4. A person is not a purchaser of a canal-boat 
in good faith, within the meaning of the act 
of 1864, when he purchases with notice of a 
prior mortgage on the boat 

5. A person who has notice enough to put him 
on inquiry is bound to make inquiry, and will 
be held to have had notice of everything to 
which such inquiry would have reasonably led. 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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In admiralty. 

Beebe, "Wilcox & Hobbs, for libellant 
M. M. Budlong, for claimants. 



BLATOHFOBD, District Judge. On tlie 
evidence I am of opinion that there is a 
considerable sum of money still due to B. 
Remington & Sons on the mortgage, and 
that the notes given to them in March, 1874, 
■were not given in settlement or discharge 
of the mortgage. Prima facie, the claimants 
are entitled to retain possession of the 
canal-boat under the mortgage. 

The provisions of the act of April 28, 1864= 
(Laws N. Y. 1864, p. 993), in regard to filing 
in the office of the auditor of the canal de- 
partment a mortgage on a canal-boat, and 
refiling in the same office a copy thereof, 
■with a statement of interest, ■within thirty 
days nest preceding the expiration of one 
year from the original filing of the original 
mortgage, are the same as the provisions 
in the act of April 29, 1833 (Laws N. Y, 
1833, p. 402), in regard to filing, in the of- 
fice of a register, a county clerk, or a town 
clerk, a mortgage on goods and chattels, and 
refiling in the same office a copy thereof, 
with a statement of interest, within thirty 
days next preceding the expiration of one 
year from the original filing of the original 
mortgage. It was the law of this state, 
under the act of 1833 (Newell v. Warren, 
44 N. Y. 244), that no filing after the original 
filing of the mortgage and the first filing of 
the copy, with the proper statement, was 
necessary in order to make the mortgage a 
continuing security, and that there not be a 
subsequent refiling. The same rule must 
apply to the canal-boat statute. By the act 
of May 13, 1873 (Laws N. Y. 1873, p. 767)', 
the act of 1833 was so amended as to re- 
quire a copy of a mortgage on goods and 
chattels, with a statement of interest, to be 
again ffied within thirty days next preced- 
ing the expiration of each and every term of 
one year "after the filing of such mortgage." 
The construction in Newell v. Warren, made 
in 1870, was thus recognized, but no similar 
amendment was made to the act of 1864. 
In the present case the act of 1864, as thus 
construed, was complied with. 

It is urged, for the libellant, that it was 
necessary, in addition, to file the mortgage, 
and renew it by refiling, in accordance with 
the act of 1833, because, although the mort- 
gaged property was a canal-boat, it was 
also goods and chattels, and the mortgagor 
resided, when the mortgage was executed, 
in this state, in the town of Mohawk, Her- 
kimer county. I am not referred to any 
decision of the courts of the state directly 
upon the point, but the general practice, I 
understand, has been to file mortgages on 
canal-boats only in the office of the auditor 
of the canal department. The act of 1864 
was a substitute for the act of April 15, 
1858 (Laws N. Y. 1858, p. 396). The act 



of 1858 provided that any person having any 
lien or incumbrance on any canal-boat, by a 
chattel mortgage, "dtily filed," could file in 
the office of the auditor a statement of the 
date, circumstances, nature, and amount of 
his claim, with an affidavit thereto; and that 
"all claims and liens by chattel mortgage, a 
statement of which shall be filed as herein 
provided, shall, from the time of such filing, 
have preference and priority over all other 
claims and liens, in- the same manner and 
to the like extent of claims and liens aris- 
ing on chattel mortgages filed and entered 
in towns where the mortgagor resides, but 
shall not have any priority over existing 
liens and claims." The act of 1858 was 
based on the idea of a double filing. It was 
only where a chattel mortgage had been 
"duly filed"— that is, filed under the act of 
1833— that the statement and affidavit could 
be filed in the office of the auditor, under the 
act of 1858. When both filings had taken 
place, then, under the act of 1858, the lien 
by the mortgage was to have preference and 
priority over all other claims on the canal- 
boat, except existing claims, to the same 
extent that claims under mortgages on other 
property, filed under the act of 1833, would 
have, under that act, as to such other prop- 
erty, preference and priority. In other 
words, as to canal-boats, there was made 
necessary, by the act of 1858, a double 
filing, and, until it had taken place, mort- 
gages on canal-boats could not acquire the 
standing which mortgages on other goods 
and chattels acquired by a compliance with 
the act of 1833 alone. Then came the act 
of 1864, superseding the act of 1858 and its 
provisions, and providing for a single filing 
in the case of canal-boats, and that in the 
office of the auditor, on the same plan, as 
to filing and refiling, as that of the act of 
1833 in regard to other goods and chattels. 
Still more, the act of 1864 went on to provide 
as follows: "All claims and liens by chat- 
tel mortgage, which shall be filed as here- 
in provided, shall, from the time of such 
filing, have preference and priority over all 
other claims and liens, but shall not have 
any priority over existing claims and liens." 
This enactment strikes out the words, ."in 
the same manner and to the like extent of 
claims and liens arising on chattel mort- 
gages filed and entered in towns where the 
mortgagor resides," and manifests an in- 
tention, in connection with the other pro- 
visions of the act, to dissever the filing of 
mortgages on canal-boats from the act of 
1833, and leave them to depend wholly on 
the act of 1864. It is enacted, that, when 
they are filed, as provided in the act of 1884 
(which is a filing in the auditor's office alone, 
and not, as in the act of 1858, a filing of 
something in the auditor's office in conjunc- 
tion with a previous filing of something else 
elsewhere), they shall, from the time of such 
filing in the auditor's office, have preference 
over all claims but existing claims, and, of 
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course, preference over the claims of sub: 
sequent purchasers and mortgagees. If 
some other filing elsewhere is necessary, ef- 
fect cannot be given to the enactment that 
the filing under the act of 1864 gives the 
preference and priority. This makes the 
provisions of the act of 1833 repugnant to 
those of the act of 1864, so far as canal- 
boats are concerned, and makes it neces- 
sary to hold, that the provisions of the act 
• of 1833, so far as they apply to canal-boats, 
are superseded and replaced by those of 
the act of 1864. 

E. Remington & Sons complied, therefore, 
■with all the provisions of law required to 
make their mortgage a valid continuing se- 
curity, as against the libellant, even -if he 
was a purchaser in good faith. A person is 
not a purchaser in good faith, within the 
meaning of the statute in question, when he 
purchases with notice of the prior mort- 
gage. Hill V. Beebe, 18 N. Y. 556. In the 
present case, the libellant claims . to have 
purchased the boat from his mother, who 
was the owner and the mortgagor. He testi- 
fies that heasked her if therewere any claims 
against the boat; that she said the parties 
of whom she bought the boat were owing 
her; and that she said nothing about hav- 
ing given a mortgage on the boat. The 
mortgage was given to B. Remington & 
Sons for the purchase money of the boat, 
when the libellant's mother bought it. The 
libellant's father and mother testify to the 
same conversation between him and his 
mother. After such conversation the libel- 
lant went to the auditor's office at Albany, 
and enquired if there were any claims 
against the canal-boat. The person in charge 
took down a book, and, after consulting it, 
replied that there had not been since 1874. 
The libellant left without inquiring further. 
All this was sufficient notice to the libel- 
lant. He was bound to inquire further. He 
had notice that the persons who sold the 
boat to his mother had had a mortgage on 
the boat, and that such mortgage had been 
filed in the auditor's office, and that his 
mother claimed that the mortgage had" been 
paid. He was bound to seek out those 
parhes, whose names were on the book, 
which, through the clerk, he was consulting, 
and ascertain from them whether they re- 
garded the mortgage as paid. If he had 
done so, he would have learned that the 
mortgage was, in fact, not paid. Jackson 
V. Post, 15 Wend. 588. His conduct shows 
that he knew he was bound to inquire, and 
that he was advised there had been a 
mortgage filed, but he evidently relied on 
the view that the mortgage had run out be- 
cause not refiled from year to year. He 
had notice enough to put him on inquiry, 
and he was bound to follow up his in- 
quiry by going to E. Remington & Sons, 
who were stated in the record before him 
to be the mortgagees. This was notice to 
him of everything to which such inquiry 



would have reasonably Led. Carr v. Hilton, 
[Case No. 2,437]. The libel is dismissed, 
with costs. 



Case No. 7,014. 

The INDEPENDENCE. 

[2 Curt 350; i 3 Liv. Law Mag. 490; 18 Law 
Rep. 151.] 

Circuit Court, D. Massachusetts. May Term, 
1855. 

Salvage — Evidence — Exclosio:i of Interested 
Witnesses— Contract as Bar to Sai-vage. 

1. A vessel, dismasted in a gale, and lying 
at anchor on a bank in the open sea, is in a con- 
dition to have a salvage service rendered. 

[Cited in Oheeseman v. The Two Ferryboats, 
Case No. 2,633; Baker v. Hemenway, Id. 
770.] 

2. In the admiralty, the state laws of evidence 
are not applied; and interested witnesses are 
excluded except in certain cases of necessity. 

3. A contract to pay a quantum meruit for 
an attempt to save proper^, whether success- 
ful or not, is inconsistent with a claim for a sal- 
vage compensation; but any thing short of this, 
though it may affect the, amount of the compen- 
sation, does not dhange the nature of the serv- 
ice. 

[Cited in Adams v. The Island City, Case No. 
55; Coffin v. The John Shaw, Id. 2,949; 
Collins V, The Fort Wayne, Id. 3,012; Pope 
V. The Sapphire, Id. 11,276: Bowley v. 
Goddard, Id. 1,736; The Louisa Jane. Id. 
8,532; Harley v. Four Hundred and Sixty- 
Seven Bars of Railroad Iron, Id. 6,068; The 
Williams, Id. 17,710; The Silver Spray, Id. 
12,857; The Marquette, Id. 9,101; Potomac 
Steamboat Co. v. Baker Salvage Co., 123 
U. S. 49, 8 Sup. Ct. 37.] 

4. Where the service rendered is, in its na- 
ture a salvage service, it will not bar salvage 
compensation to show that the service was un- 
dertaken at the request of the owner, and up- 
on a promise to pay the bill if thought reason- 
able, otherwise to refer the claim. 

[Cited in The Camanche v. Coast Wrecking 
Co., 8 Wall. (75 U. S.) 475.] 

5. It is not blamable to refuse to interpose to 
save property without a salvage compensation, 
or a contract fixing its amount. 

6. In this case $7,500 allowed. 

[This was a libel by the master, owners, 
and crew of the steamer city of Boston, 
against the ship Independence (Hemmenway, 
claimant), for salvage.] 

CURTIS, Circuit Justice. The ship Inde- 
pendence, belonging to Boston, of the burden 
of 827 tons, sailed from that port on the 28th 
day of December, 1853,, bound to Valparaiso, 
and while in Massachusetts Bay was struck 
by a violent gale of wind, which began about 
twelve o'clock of the night after the ship 
sailed. At three o'clock p. m. of Thursday, 
the 29th day of December, the master cut 
away the foremast, and let go the larboard 
anchor, and she brought up in ten fathoms 
of water. In about ten minutes, a sea struck 
her, which caused her to break adrift. She 

1 [Reported by Hon. B. B. Curtis, Circuit Jus- 
tice.] 
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continued to drift, but slowly, till seven 
o'clock, when the master cut away her main 
and mizzen masts, and let go the starboard 
anchor, and she brought up in about twenty 
fathoms of water. Her hull was uninjiired. 
The place where she then lay was a bank, 
well known to fishermen and navigators, 
which lies north by west from Race Point, 
the extreme end of Cape Ood, and distant 
from five to eight miles therefrom. The In- 
dependence lay at anchor in that place until 
about twelve o'clock of the night of Sunday, 
the first day of January, 1854, when she was 
taken in tow by the steamer City of Boston, 
and brought to Boston, where she arrived be- 
tween nine and ten o'clock on Monday, Jan- 
uaiy the second. The master of the steamer, 
for himself, and the owners, officers, and 
crew of the steamer, entered his action for 
salvage in the district court; and the cause 
was removed into this court, by a certificate 
that the district judge is related to the libel- 
lant 

Three questions have been argued at the 
bar. First, whether this was in. its nature 
a salvage service. Second, if so, whether it 
is to be compensated according to the ordi- 
nary principles which are applied by the 
marine law to such cases, or upon the foot- 
ing of a quantum meruit for the work and 
labor. Third, what, upon either view which 
the court may adopt, is to be the amount of 
the compensation. 

Most of the principles upon which the first 
two questions depend, were quite fully stated 
in the case of Hennessey v. The Versailles 
[Case No. 6,365]. I cannot doubt that the 
Independence was in a condition to have a 
salvage service rendered to her. She was 
dismasted, lying helpless at her anchors, in 
the open sea, exposed to the winds and seas 
on every quarter except the south and south- 
west The place was a bank, or shoal 
ground, and from the account given by her 
master of his drifting between three and 
seven o'clock, and the depth of the water 
when he let go his first anchor, and the in- 
creased depth where she was finally brought 
up, the latter place must have been near the 
outer edge of the bank. There was such 
depth of water around the bank, that there 
was very little probability of being able to 
hold on if she had drifted a short distance 
further to the eastward or southward. There 
was quite a strong current across the bank 
at each tide, so that, in point of fact, the 
chains were fouled while she lay there, and 
there was hazard of fouling her anchors at 
each turn of the tide in moderate weather, 
or upon a change of wind. And although 
the anchors if fouled, might be sighted and 
cleared, yet considering that it actually oc- 
cupied about four hours to get one of the an- 
chors, when the ship was taken in tow by 
the steamer, and that the other was slipped, 
and considering also that the ship was lying 
in such a place on the bank that she had 
very little ground to spare while sighting her 



anchors, I think the liability to foul them a 
circumstance of some importance. At that 
season, very violent gales are not imcommon 
in that place, and a continuance of good 
weather is hardly to be anticipated. There 
was some danger, though 1 do not think it 
very great, of being run down in the night, 
especially if the weather should be thick. 
The fact that the master agreed to pay four 
hundred dollars to the master of a passing 
schooner, for an attempt to get a letter to" 
Boston, advising the claimant of his condi- 
tion, and that the claimant and some of the 
underwriters took such immediate and ener- 
getic, and manifestly, in any view, expensive 
measures, for the relief of the ship, leave no 
doubt that they considered her subject to 
considerably more than the ordinary dangers 
of the sea. Mr. Caleb Curtis, who was ex- 
amined by the claimants as an experienced 
mariner and underwriter, though he says he 
does not think the ship was in much danger, 
also says that he thinks he should have been 
willing to insure her to the extent of $10,000 
at five per cent; a premium which must 
greatly exceed what he would have asked for 
an ordinary risk of such a vessel at and from 
Cape Cod to Boston. 

To be in a condition to have a salvage serv- 
ice rendered, a vessel must be subject to 
something more than the ordinary perils of 
the sea; but a vessel in the condition I have 
described, is undoubtedly susceptible of hav- 
ing such a servi'ce rendered. Hennessey v. 
The Versailles [supra]; The Reward, 1 W. 
Rob. Adm. 174; The Princess Alice, 3 W. 
Rob. Adm, 138. There is a wide range be- 
tween liability to ordinary perils, and a con- 
dition in which the perils are so great that 
unaided escape is impossible, or nearly so. 
I do not think this vessel was in either of 
these extreme cases. She- was manifestly 
subject to marine perils, differing in kind and 
degree from the ordinary perils of naviga- 
tion. To use an expression of Doctor Lushing- 
ton, in a case somewhat like this, it was ex- 
ceedingly expedient that she should be speed- 
ily relieved. But her condition, if not speedily 
relieved, was not by any means desperate; 
it was not improbable she might relieve her- 
self, by clearing away the wreck of her 
masts, and getting up jurymasts, before she 
would strike adrift; and it was still more 
probable that she would receive effectual as- 
sistance from others. I view the case there- 
fore as free from all doubt upon the first 
question, though I do not consider the peril 
of the loss of the property, which the steam- 
er averted by its interposition, to have been 
of so marked a character, or the chance of 
relief therefrom by other means, to have 
been so small, that I can declare the service 
rendered, one of great magnitude. 

Upon the second question, the answer 
pleads in substance, that Francis Bacon, 
who was president of the China Insurance 
Company, who were underwriters on the 
Independence and her cargo, applied to Mr. 
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Toby, one of tlie owners of the City of Bos- 
ton, on Sunday morning, to hire tliat steam- 
er to toTv the Independence to Roston; that 
Toby replied he "would ascertain if she was 
In a condition to so; that the claimant and 
Bacon met him at the steamer, and were in- 
formed by him that the vessel was in a con- 
dition to go, but he did not like to send her, 
tJiough by her policies she had liberty to 
tow vessels, lest by going, she might vitiate 
the insurance on her cargo; whereupon, Ba- 
con agreed for his company and the others 
interested, to insure her cargo while enga- 
ged in the service; and Toby, having ex- 
pressed a doubt whether the steamer and 
her owners would not be held responsible 
for the non-delivery of her cargo on Slon- 
day morning, the claimant, personally, 
agreed to indemnify the owners of " the 
steamer from such claims, and Toby ex- 
pressed himself satisfied, and said the 
steamer might go; that thereupon Bacon in- 
quired what amount he should charge for 
this service, and Toby replied, "I cannot 
name the sum, for I do not know how long 
she will be out, nor what she may have to 
do." To this Bacon rejoined, "Well, Mr. 
Toby, on the return of the steamship you 
shall send us your bill, and if we think it is 
too much, the sum we are to pay shall be 
left to disinterested parties;" to which Toby 
answered, "Well, I agree to that" 

In support of these allegations in bar of 
the claim for salvage, the claimant has pro- 
duced the depositions of Mr. Bacon and of 
John H. Pierson, who was present at the 
Interview mentioned in the answer; a cor- 
respondence between the claimant and Mr. 
Toby has also been put into the case. I 
cannot attach much importance to this cor- 
respondence, post litem, motam. Each par- 
ty had their own views both of what had 
In fact taken place, and of the legal obliga- 
tions which arose therefrom; and without 
questioning the sincerity or disposition to do 
justice, of either of them, it is the duty of 
the court to come to its own conclusions up- 
on the pleadings and proofs, and to declare 
the»law applicable thereto. Mr. Bacon be- 
ing interested, as an underwriter on the 
vessel and cargo, his deposition is not ad- 
missible in evidence. Though the thirty- 
fourth section of the judiciary act (1 Stat. 
92) has been held by the supreme court of 
the United States to adopt the state laws 
concerning evidence, that section Is applica- 
ble only to the trials of civil cases at the 
common law, and the statute of Massachu- 
setts, concerning interested witnesses^ can 
have no effect upon the rules of the ad- 
miralty law, which exclude interested wit- 
nesses, except in certain cases where they 
are admitted ex necessitate. This testimo- 
ny of Mr. Bacon is not within the exception, 
and it must be excluded. The remaining 
evidence is that of Mr. Pierson. He states 
that after the parties met at T wharf, "Mr. 
Bacon asked Mr. Toby if the steamer could 



go down and tow up the ship Independence 
from where she was. There was some de- 
mur on the part of Mr. Toby, on account of 
the insurance of the cargo of the steamer 
and the steamer. Mr. Bacon said he would 
insure the cargo of that steamer and that 
vessel, so far that Mr. Toby was satisfied, 
and said, 'Let the vessel go.' Now I believe 
I can give" you the very words. Mr. Bacon 
said, *Mr. Toby, what will you let the steam- 
er go forV Mr. Toby said he could not 
name a price, or would not name a price, for 
he did not know the nature or extent of the 
service, or something Implying that, at any 
rate; I thhik that was the very words. 
Shortly, a few moments after that, Mr. 
Bacon told Mr Toby he wished the boat 
should go down for the ship Independence, 
and as he could not name a price, when his" 
bill was rendered for sei*vices, if it was too 
much, he would refer it to Impartial per- 
sons, Mr. Toby said, 'Well.* " 

Upon these allegations and proofs, I can- 
not hold that the claim for a salvage com- 
pensation, regulated by the principles of the 
marine law, is barred. It Is Incumbent on 
the claimant. In this case, to plead and 
prove, such a conti-act, as displaces the right 
to such a compensation. In my judgment, 
a contract, to be paid at all events, either a 
sum certain, or a reasonable sum, for work, 
labor, and the hire of a steamer or other 
vessel. In attempting to relieve a vessel in 
distress, without regard to the success or 
failure of the eflCorts thus procured, is incon- 
sistent With a claim for salvage; and when 
such a contract has been fairly made, it 
must be held binding by a court of admiral- 
ty, and any claim for salvage disallowed. 
A salvage sei-vice is rendered when property 
is saved, which is in danger of being lost on 
the high seas, or when wrecked or stranded, 
on the shore of the sea (The Emulous [Case 
JSfo. 4,480]; Bearse v. Three Hundred and 
liberty Pigs of Copper [Id. 1,193]; The Cen- 
turion [Id. 2,554]); but an unsuccessful at- 
tempt to save property thus exposed to dan- 
ger, does not constitute a salvage service, or 
any service recognized by the maritime law 
as a subject of compensation. I agree also 
with Judge Ware, that the right of the sal- 
vor is merely a right to proceed against the 
thing saved to obtain his satisfaction, and 
not a personal claim on the owner, unless he 
has, by taking possession of the thing saved, 
thereby rendered himself personally liable 
for the reward. The Emblem [Id. 4,434]. 
And I 'do not understand that the nineteenth 
of the admiralty rules was intended to 
change this law. When, therefore, the sub- 
ject-matter of a contract, is a mere attempt 
to save property, and when the owner, or 
his representative, or both, become person- 
ally liable by the contract, to pay. either an 
agreed sum, or a quantum meruit for the 
labor and service rendered, without regard 
to its results, the parties do not contem- 
plate, nor engage in, a salvage service, out 
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quite a different service. I know of no rea- 
son which forbids parties, competent to con- 
tract, from fairly contracting concerning 
such a subject-matter; nor do I perceive how 
a court of admiralty can, after the property 
has been saved, set aside such a contract, 
and declare that a salvage service was per- 
formed. In The William Lushington, 7 
Notes Cas. Adm. & Ecc. 361, the learned 
judge of the English high court of admiral- 
ty declared, that an agreement cannot con- 
vert that which was originally a salvage 
service, into one of a different nature. This 
may be true; but I do not perceive, why an 
agreement may not be of such a character 
that, the service performed under it never 
was a salvage service, though rendered in 
saving property exposed to perils of the sea. 
Indeed, we know that such is often the ef- 
fect of an agreement; as in case of mariners 
and others, who by reason of their contract, 
sustain such relations to the property in 
peril, that their interposition is not deemed 
voluntary, but the result of their previous 
contract. And if third persons have, by a 
valid contract, stipulated for work and labor 
and the use of a vessel, in attempting to 
save property in peril on the sea, and that 
for these, payment shall be made, whether 
any thing is saved or not, such a contract is 
inconsistent, in its nature and objects, and 
the liabilities which grow out of it, with a 
salvage service. As Lord Stowell declared 
in the ease of The Mulgi-ave, 2 Hagg. Adm. 
77, it is a ease of contract and not one of 
salvage. I do not intend to be understood, 
however, that a case in which a contract 
exists, may not also be a case of salvage. 
The parties may agree on the amount of a 
salvage compensation, or on the principles 
upon which it shall be adjusted: and such 
agreements, fairly made, no advantage be- 
ing taken of ignorance or distress, are read- 
ily upheld by the courts. The Emulous [su- 
pra]; Bearse v. Three Hundred and Forty 
Pigs of Copper [supra]; The A. D. Patehin 
[Case No. 87]; The True Blue, 2 W. Rob. 
Adm. 176; The Henry, 2 Bng. Law & Eq. 
564, — are instances in which this has been 
done. Nor do I intend to express any opin- 
ion on the question whether the admiralty 
has jurisdiction in rem, to enforce a. con- 
tract for services in assisting a vessel in 
distress, which are not salvage services. 
i3ee the opinion of Judge Conklin, The A, D. 
Patehin [supra]. What I decide is, that to 
bar a claim for salvage where property in 
distress on the sea has been saved, it is 
necessary to plead and prove a binding con- 
tract to be paid at all events for the work, 
labors, and service, in attempting to save 
the property, whether the same should be 
lost or saved. This is a bar. But any 
thing short of this, affects merely the quan- 
tum of the compensation, not the nature of 
the service. And I have been careful to 
state the opinion I hold on this subject, be- 
cause it seemed to me that the whole doc- 



trine' had not,' so far as I know, been ex- 
plained in any one case, and some misappre- 
hension concerning it, seems to have existed 
in the minds of the very intelligent gentle- 
men interested in this ease, though I pre- 
sume not in the minds of their learned coun- 
sel. 

Now it is manifest, that in this case there 
was no express contract to pay for the use 
of this steamer, at all events, nor that what 
was contracted for was merely an effort to 
find and tow up the Independence. It is 
strongly urged, however, that this is fairly 
to be implied from what took place. It is 
suggested, that if Mr. Toby had it in his 
mind during the interview between himself 
and Mr. Bacon and the claimant, that he 
should or might claim a salvage compensa- 
tion, it was his duty to have apprized them 
of such intention. But, bearing in mind that 
the nature of the service on which he was 
requested to send his steamer was, prima 
facie, a salvage service, and that it is in- 
cumbent on those who would change its 
chairacter by a contract, to make their in- 
tention to do so known, and have the assent 
of the other party, it seems to me the argu- 
ment really appli^ to the claimant and Mr. 
Bacon; and that if they had in mind not to 
allow a salvage compensation in case of 
success, but to pay for wort and labor at all 
events, for an attempt to assist the ship, it 
was their duty to have made their views 
distinctly known to Mr. Toby, and to have 
allowed him to judge, whether he would, 
or would not, send the steamer upon such 
terms. I do not mean to be understood as 
intimating that there was any intentional 
suppression by either of those gentlemen, of 
any thing which was then thought to be 
material. I do not think there was. But if 
there was any failure, from any cause, to 
make the necessary stipulations, the conse- 
quences of that failure must rest on the 
party who needs their protection. It is true, 
that if the claimant and Mr. Bacon had gone 
far enough, clearly to apprize Mr. Toby that 
they did not wish to engage his steamer in 
a salvage service, but did desire to have* the 
steamer make an effort to find and tow up 
the ship, and that for the work and labor 
performed, a quantum meruit would be paid 
at all events, whether the ship should be 
found or not, and whether the steamer 
should be able to do the work or not, and 
Mr. Toby, after understanding these views, 
had sent the steamer, without more, this 
would have amounted to such a contract as 
would have barred the claim for a salvage 
compensation to be adjusted according to 
the principles of the maritime law. But the 
evidence does not satisfy my mind that such 
were the facts. Nothing was said, by either 
party, concerning salvage compensation, and 
of course there was no direct esqplicit notice 
given to Mr. Toby, that the claimant in- 
tended to exclude the idea of such a com- 
pensation. Nor was what was said, in my 
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apprehensioB, incoBsistent with sucli a com- 
pensation. Mr. Toby was requested to let 
tlie steamer "go down and tow tip the In- 
dependence, ' from wliere she was." He as- 
sented. He was asked, *'What will you let 
the steamer go for?" He replied, "He could 
not, or would not name a price, for he did 
not know the nature or extent of the serv- 
ice." Certainly, so far from assenting to 
a contract which should fix the character of 
the service, and change it from salvage to 
mere work and labor, he refused to contract 
at all, because he was ignorant of the nature 
and extent of the service desired. All he as- 
sented to was, that the steamer should go 
upon an enterprise which, prima facie, was 
a salvage enterprise. Some reliance was 
placed on the fact that, when Mr. Bacon 
finally requested to have the steamer sent, 
he told Mr. Toby that "when his bill was 
rendered for services, if it was too much, he 
would refer it to impartial persons," and 
Mr. Toby said "Well." But with the excep- 
tion of the use of the word "bill," there is 
nothing iu this even, apparently inconsistent 
with its being a salvage service and to be 
paid for as such; and to allow any consider- 
able weight to the use of the word "bill," 
in a conversation between two merchants, 
and say that because it does not technically 
describe a claim for salvage, therefore none 
was intended, does not seem to me admis- 
sible. Some reliance was also placed upon 
the fact that Mr. Toby saw the letter, which 
Captain Baker took to the master of the In- 
dependence. Excluding Mr. Bacon's deposi- 
tion, as I am obliged to do, I do not find evi- 
dence that Mr. Toby saw this letter; and 
if he had seen it, any inference which might 
be drawn from it concerning the intentions 
of the parties would be too remote to afCect 
my judgment. Upon this part of the case 
I am obliged to come to the same conclusion 
as In the case of Hennessey v. The Versailles 
[Case No. 6,365]; and though I think it high- 
ly probable that Mr. Bacon and the claimant 
did not expect to pay an ordinary salvage 
compensation for the service, yet upon the 
proofs, I must declare that they failed to 
make a contract which can displace the claim 
for such a -compensation. 

The remaining question is, what amount 
of compensation is proper in this case? The 
steamer was one of a regular line, plying 
between Boston and Philadelphia, and had 
arrived in Boston on the Sunday morning, 
when applied for to go to the assistance of 
the ship. She was of the burden of 558 
tons, and her officers and crew, all told, 
numbered twenty-three. There was on 
board, cargo belonging to different consign- 
ees, of the value of forty-three thousand dol- 
lars. The steamer was of the value of forty- 
one thousand dollars. There was not time 
to land her cargo, and it was put at risk in 
the enterprise. Mr. Bacon undertook, in be- 
half of the China Insurance Company and 
the other companies interested as under- 



writers on the Independence and her cargo, 
to indemnify the owners of the steamer 
against the risk of the cargo of the steamer. 
.It does not appear that Mr. Bacon had au- 
thority to enter into this contract, nor that 
either of these companies ratified his act; 
and though he bound himself personally, if 
without authority, yet, his personal liability 
was not what was stipulated for. It is 
pleaded, but not pcovcd, that the claimant 
agreed to indemnify the owners of the 
steamer against all claims of consignees, on 
account of delay in the landing of their mer- 
chandise, occasioned by the departure of the 
steamer for the ship. In point of fact no 
such claims appear to have been made, but 
there was some risk that they -might be 
made. The promptness with which the serv- 
ice was entered on, and the sufficiency of 
the skill with which it was conducted to a 
successful result, are not contested. The 
time employed was about twenty-four hours. 
The season of the year, and the appearance 
of the weather when the service was un- 
dertaken, are to be considered. For though 
the weather was not decidedly bad, and 
proved, in the event, to be as favorable as 
would ordinarily occur in that locality at 
that season, yet it was somewhat threaten- 
ing, and the steamer was worked through a 
rather heavy head beat sea, from Boston 
light to the ship, under more than her usual 
head of steam. The towage was performed 
without damage to the steamer, and, as I 
think, without any dangerous exertion of 
h^ power. Except in the passage of a boat 
from the steamer to the ship, for the pur- 
pose of putting a pilot on board, there does 
not seem to have been any unusual risk of 
life. This passage was made in the night, 
in threatening weather, the sea being quite 
rough, and owing to the masts and rigging 
cumbering the lee side of the ship, it was 
necessary to board on the windward side. 
This service required skill, and involved 
some danger, but I do not consider it, in the 
actual circumstances, to have been great. 
The labor of the officers and men was not 
severe, and save that one of them was wet 
in the boat, there was no exposure beyond 
what is usual in night service. As respects 
the benefit received by the claimant, the 
ship and cargo were of the value of $201,- 
000. Her condition, as I have already de- 
clared, was one of distress and exposure to 
unusual perils, but it was far from being 
desperate, if not succored. And there is suf- 
ficient reason to believe that the necessary 
assistance could and would have been ob- 
tained, in season to relieve her, if this steam- 
er had not gone to her aid. The steamer 
was insured by time policies, with permis- 
sion to tow and assist vessels in all situa- 
tions, so that she remained covered during 
this enterprise. 

It appears that while the ship was lying at 
anchor, about six o'clock on Saturday even- 
ing, the steamer, bound inward, hailed her. 
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the master of the steamer went on hoard, 
and inquired if assistance was wanted. The 
master of the Independence informed him 
he did need assistance and inquired for- 
what price the ship could he towed to Bos- 
ton. The reply was that he had not au- 
thority to malce any bargain; and the master 
of the Independence, saying he had sent to 
Boston hy a schooner and expected the B. B. 
Forhes, steamer, down in the morning, de- 
clined to receive assistance without a price 
being fixed, and thereupon the steamer went 
on her way. It was urged, that this conduct 
of the master of the schooner deserves the 
reproof of the court and detracts from his 
merit as a salvor. If there had been any 
immediate and pressing danger to life, on 
board the Independence, it might be dif- 
ficult to justify either the refusal to render 
or to receive effectual assistance,* by reason 
of pecuniary claims asserted or denied. But, 
setting aside such danger, I am not able to 
perceive how I can attach blame, either to 
the master or owners of the steamer, by 
reason of these occurrences. 

The marine law has, for sound reasons, 
determined that a salvage service is to be 
paid for as such, and upon principles of com- 
pensation more liberal, than those applied 
to work and labor of a different character. 
These rules are established, not for the bene- 
fit of individuals who may perform salvage 
services, but for the general advantage of 
all interested in property exposed to the 
perils of the sea, either as owners or under- 
writers. Their object is to hold out to those 
able to make extraordinary exertions to save 
propeirty thus exposed, sufficient inducement 
to cause them to make the attempt. And 
while administering this system of law, I 
cannot attach blame either to owners, for 
failing to give their masters authority to 
waive the benefit of these principles, or to 
masters for refusing to waive that benefit. 
The master of the vessel in distress may, 
generally, acting on his own responsibility 
to all concerned, refuse assistance, to be 
paid for by way of indefinite salvage com- 
pensation; and if a bargain is made, a court 
of admiralty will take care, that advantage 
be not taken of distress to impose unreason- 
able terms; but one who is under no obliga- 
tion to interpose for the preservation of 
property, cannot be treated by a court of 
admiralty as insisting on what is improper, 
If he claims only what the marine law, for 
the general good, has deemed it fit and prop- 
er he should have. 

Upon the elements above indicated I am 
to say what is the proper salvage compen- 
sation in this case. I consider the proper 
sum to be seven thousand five hundred dol- 
lars, and the claimant will be decreed - to 
pay that sum into court for the salvors. The 
libellants may agree on the distribution 
among themselves, if they can; but their 
agreement must be reported to the court and 
sanctioned by its decree. This practice is 



necessary, generally, for the protection of 
the rights of the drew, and it is not to be 
departed from in this case. 
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Case :No. 7,015. 

In re INDEPENDENCE INS. CO. 

Ex parte DERRY MILLS. 

[7 Am. Law Rev. (1872) 573.] 

District Court, D. Massachusetts. 

Fire Ixsuuakce— Return Pkemium— How Reck- 
oned. 

[A policy contained a stipulation that the in- 
sured might surrender it at any time, and that 
thereupon the company would retain the cus- 
tomary short time rates of premium for each 
month entered upon. It was shown that a 
tarifif of short time rates was in general use. 
Held, thsit the meaning of the stipulation was 
that, if the insured surrendered his policy dur- 
ing the year, he should allow the company to 
retain such premium as would have been pay- 
able according to the above rates if he had orig- 
inally insured for the time during which he had 
actually been insured.] 

In bankruptcy. 

Before LOWELL, District Judge. 

Petition for the allowance of a claim for a 
return premium. The Derry Mills held three 
policies issued by the Independence Insur- 
ance Company, each for one year. They sur- 
rendered the policies during the year and be- 
fore the bankruptcy of the company. The poli- 
cies contained a stipulation that the insured 
might suiTender them at any time, and that 
thereupon the company should retain the 
customary short time rates of premium for 
each month entered upon before the surren- 
der. It was proved that a tariff of premi- 
ums known as short time rates was in gen- 
eral use in Boston, which fixed the amount 
to be paid for any time short of a year at a 
certain proportion of the yearly premium. 
For instance, the charge for one month was 
twenty per cent of a yearly premium, for 
two months thirty per cent, and so on up to 
eleven months, which was ninety-five per 
cent. Two of these policies had been for 
eight months and twelve days, and the third 
for five months and eleven days before they 
were surrendered. The insured had proved 
a claim for a return premium reckoned on a 
basis of simple proportion of time, charging 
themselves with so much premium as the 
time their policies had run bore to the whole 
year. 

The question now was whether this claim 
should stand in full or be diminished. The 
judge held^that the meaning of the stipula- 
tion was that if the insured surrendered his 
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policy during 'tlie year lie should allow the 
company to retain such premium as should 
have been payable according to the above- 
mentioned tariff, if he had originally insured 
for the time during which he had actually 
been insured, counting a month which had 
been begun as a whole month. Thus, on two 
of the policies he must allow the short time 
rate for nine months, and in the other, the 
rate according to that table, for six months, 
and that he might move for the difference 
between the sum thus ascertained and the 
amount of premiums originally paid by him 
in advance. By this calculation it appeared 
that the debt originally proved by the Derry 
Mills must be diminished about one-half. 



Case No. 7,016. 

The INDEPENDENT. 

[9 Ben. 489.] i 

District Court, S. D. New York. May, 1878. 

Ma-rshai*s Costs — ^Withdrawal of Keeper. 

1. The marshal having attached a vessel un- 
der process issued in a possessory action and 
put a ieeper in charge, the libellant's proctors, 
at the time of the issuing of the process, gave 
the marshal notice not to put a keeper in charge. 
The libel having been dismissed with costs, the 
clerk allowed the marshal's disbursements for 
keeper's fees, and the libellants appealed from 
the taxation: Sdd, that the marshal must be 
allowed tiie keeper's fees. 

2. A libellant, desiring to be relieved of the 
expense of a keeper, should not rely on a notice 
to the marshal, but make application to the 
court to direct the withdrawal of the keeper. 

[Applied in The San Jacinto, 30 Eed. 268.] 

In admiralty. 

Beebe, Wilcox & Hobbs, for libellant. 
M. M. Budlong, for claimant 

CHOATE, District Judge. Appeal from 
clerk's taxation of the costs of the marshal. 
The suit was a possessory suit, and under 
the mandate issued on the filing of the libel 
the marshal attached the vessel and put a 
keeper in charge, December 3, 1877. At the 
time of the issuing of the process the libel- 
lant's proctor gave notice to the marshal 
not to place a keeper in charge. After re- 
turn of process, appearance, claim, and an- 
swer, and after trial, the libel has been dis- 
missed with costs. In taxing the costs of 
the 'marshal, the clerk has. allowed his dis- 
bursements for keeper's fees. The libellant 
a,ppeals. 

The process which the libellant sufed out 
directs the marshal "to attach the said 
canal boat, etc. and to detain the same in 
your custody until the further order of the 
court respecting the same." I think that a 
mere notice from the libellant not to put 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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a keeper on board cannot excuse the mar- 
shal from the duty of custody imposed upon 
him. by the mandate. The meaning of the 
notice is, that so far as the- libellant is con- 
cerned, the marshal is excused from hold- 
ing the vessel for his benefit, and the effect 
of it would be that if the vessel should 
escape, in consequence of there being no 
keeper on her, the libellant could not hold 
the marshal responsible to him. But neither 
the direction in the mandate nor the pur- 
pose of it is to hold the vessel merely for 
the benefit of the libellant and to protect 
his interest The theory on which the man- 
date is based is that the marshal is to dis- 
possess the party in possession of the vessel, 
and to hold possession of it to await the 
further order of the court, and after this 
mandate has been issued and is executed 
by the seizure of the ship, not only those 
before in possession, but any other parties 
having an interest and summoned to appear 
may well rely upon the terms of the man- 
date, and upon the fact of the marshal's 
possession, and its continuance till the court 
shall otherwise order, and all parties may 
act upon the belief that the marshal will 
hold the possession of the vessel. Perhaps 
the master or owners seldom actually leave 
the ship in the sole possession of the mar- 
shal, but they may do so, and in such 
case they might suffer injury or the loss 
of the ship from the withdrawal of the mar- 
shal. 

For these reasons I think it is clear that a 
libellant desiring to be relieved of tie ex- 
pense of a keeper, should, instead of relying 
on a notice to the marshal, apply to the 
court, and perhaps, on notice to the parties 
who might be prejudiced, the court may 
permit or direct the withdrawal of the keep- 
er. 

Taxation affirmed. 



Case "No, 7,017. 

In re INDEPENDENT INS. CO. 

[Holmes, 103; 1 6N.B. R. 260; 1 Ins. Law J. 
735.1 

Circuit Court D. Massachusetts. Feb. 1872.2 

Bankudptcy— " Business Corporations "—Issur- 

ANOB Companies — Eppeot ov Previous 

Action by Statb. 

1. An insurance company, duly authorized 
under the law of a state to transact the business 
of insurance, Is a "business or commercial" cor- 
poration, within the meaning of the bankrupt 
act of March 2, 1867 [14 Stat. 517]. 

2. In a proceeding by the state insurance com- 
missioner against an insolvent insurance com- 
pany, under Gen. St Mass. c. 58, § 6, a decree 
was made appointing receivers of the company's 

• properly, with authority to collect its assets and 
pay its debts making perpetual an injunction 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 

2 [Affirming Case No. 7,018.] 
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against the further prosecution of its business, 
and declaring "that the said corporation be and 
the same is hereby dissolved." Eeld, that pro- 
ceedings in bankruptcy against the company, 
subsequently eom'meneed, could be maintained 
notwithstanding the decree of the state court. 
[Cited in Hudgins v. Lane, Case No. G.827; 
Re Green Pond R. Co., Id. 5,786; Re New 
Amsterdam Fire Ins. Co., Id. 10,140; Piatt 
V. Archer, Id. 11,213; Re Hathorn, Id. 6,- 
214; Re Gorham, Id. 5,624; Edison Elec- 
tric Lfight Co. V. New Haven Electric Co., 
35 Fed. 237.] 
[Cited in Life Ass'n of America v. Fassett, 
102 III. 318; Republic Life Ins. Co. v. Swi- 
gert, 135 111. 153, 25 N. E. 680.] 

Petition fby Chester I. Reed and others] 
for revision of a decree of the district court 
adjudging the Independent Insurance Com- 
pany of Boston a bankrupt. 

Chester I. Reed and J. R. BuUard, for pe- 
titioners. 

Charles R. Train, J. O. Teele, and H. W- 
Paine, for creditors. 

SHEPLET, Circuit Judge. The constitu- 
tion of the United States confers upon con- 
gress the power to establish uniform laws 
on the subject of bankruptcies throu.-hout 
the United States. Unquestionably, con- 
gress is as competent to apply such laws 
to private corporations created by the states 
as to natural persons or private corporations 
created by authority of congress. Sweatt v. 
Boston, H. & E. R. Co. [Case No. 13,684]. 
Congress has exercised the power, thus con- 
ferred upon it by the constitution, by the 
enactment of the banlsxupt act; and "the 
provisions of this act apply to moneyed, busi- 
ness, or commercial corporations." 

Having thus exercised this power in the 
enactment of the bankrupt act, and the con- 
stitution further providing that the laws of 
the United States, which shall be made in 
pursuance of the constitution, shall be the 
supreme law of the land, the inference is 
irresistible, that state laws on the subject 
of bankruptcy and insolvency must yield to 
the law of congress on the same subject, 
where the state law applies to the same sub- 
ject-matter; and where it diflFers in material 
respects from the law of congress, it appears 
clear that the state law is suspended, while 
the law of congress remains in force. Thorn- 
hill V. Bank of Louisiana [Id. 13,992]; Ex 
parte Eames [Id. 4,237]; Sturges v. Crown- 
ingshield, 4 Wheat. [17 U. S.] 122, 196; Og- 
den V- Saunders, 12 Wheat. [25 U. S.] 213; 
May T. Breed, 7 Cush. 40; Griswold y. Pratt, 
9 Mete. [Mass.] 23. 

The Independent Insurance Company of 
Boston is a corporation created by the laws 
of Massachusetts to ti-ansact the "business" 
of insurance. It is clearly included in the 
class of "business or commercial corpora-, 
tions" to which the provisions of the bank- 
rupt act apply. After the passage of the 
bankrupt act, it became insolvent, and com- 
mitted such acts of bankruptcy as clearly 
constituted it one of those "corporations 



whose pecuniary condition brings them with- 
in the provisions of the act, entitled to the 
benefits which the act confers, and subject 
to all its obligations and requirements." 
Sweatt V. Boston, H. & E. R. Co. [supra]. 

After this time, the operation of any state 
law regulating the assignment and distribu- 
tion of the property of the insolvent debtor 
corporation, and affecting the same persons, 
property, and rights that would be affected 
by proceedings under the bankrupt act, was 
suspended. It was not the intention of the 
framers of the constitution, or of congress, 
when it enacted the bankrupt act, to have 
in existence two distinct and diverse sys- 
tems affecting the same persons, property, 
and rights, leaving it to the option of the 
debtor to elect one or the other at his pleas- 
ure. In the language of the supreme court 
of Massachusetts in Griswold v. Pratt, 9 
Mete. [Mass.] 23, "When the power is ex- 
ercised by congress, and a bankrupt law is 
in force, it does suspend aU state insolvent 
laws applicable to like cases; and this effect 
follows the enactment of such bankrupt law, 
and does not require the actual institution 
of proceedings in bankruptcy to produce 
such result," 

On the ninth day of January, 1872, the 
firm of Joseph Nickerson & Co. filed their 
petition for adjudication of bankruptcy 
against the Independent Insurance Com- 
pany. The petition sets forth, inter alia, 
the ip'-olveney of the company, and alleges 
that the company committed acts of banlc- 
ruptcy by fraudulent preferences, on the 
fourteenth day of October, 1871, to Edward 
Atkinson, and to Henry Atkins & Co., who 
were creditors of the company, and whose 
claims had long been overdue when the pay- 
ment was made. Upon filing proofs sustain- 
ing the allegations in the petition, an order 
was tissued by the district court to the In- 
surance company to show cause why the 
prayer of the petition should not be gi-anted. 
On the return-day of this order, Chester I. 
Reed and George Ripley filed a plea to the 
jurisdiction of the court, setting out that on 
the ninth day of January, 1872, they were, 
by a decree of the supreme judicial court 
of Massachusetts, rendered in a suit insti- 
tuted on the second day of December, 1871, 
by the insurance commissioner in behalf of 
the commonwealth of Massachusetts, against 
said insurance company, appointed receiv- 
ers of said company, and had accepted- the 
trust, and duly entered upon the performance 
of their duties. The plea further avers, that, 
by the decree aforesaid of the supreme ju- 
dicial court of the commonwealth of Massa- 
chusetts, the Independent Insurance Compa- 
ny, which was a corpoi-ation created and 
existing under and by virtue of a statute 
of said commonwealth, was dissolved, and 
an injunction, which had previously issued 
in said suit against any further prosecution 
of its business by said insurance company, 
was made perpetual. The record of the pro- 
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ceedings in the supreme court, and of the 
decree, is.annexed to the plea, and makes a 
part thereof. The decree of the district 
court proceeds as follows: "And it appear- 
ing that no denial of bankruptcy was made 
on the return-day of the order to show cause, 
and that said corporation, by its answer, ad- 
mits the acts of bankruptcy alleged against 
it; and thereupon, and upon consideration 
of the proofs in said cause, and the argu- 
ments of counsel thereon, it was found that 
the facts set forth in said petition were true; 
and it was therefore adjudged, that the In- 
dependent Insurance Company became bank- 
rupt within the true intent and meaning of 
the act entitled 'An act to establish a uni- 
form system of bankruptcy throughout the 
United States,' approved March 2, 1867, be- 
fore the filing of said petition; and it is 
therefore declared and adjudged bankrupt 
accordingly." A warrant in bankruptcy was 
accordingly issued. 

Within the time prescribed by the rules, 
the receivers filed in this court their petition 
for a revision and reversal of these orders 
and decrees of the district court in bank- 
ruptcy. 

The errors assigned in the petition in the 
judgments, orders, and decrees of the dis- 
trict court are: First That, because of the 
proceedings in the supreme judicial court of 
Massachusetts, pleaded as aforesaid, and 
verified by the record aforesaid, and which 
record was not in any respect controverted, 
and because of the statutes of said common- 
wealth in relation to insurance corporations, 
the said district court had not jurisdiction to 
make said orders, adjudication, and decrees. 
Second. Because of said proceeding of said 
supreme court and said statutes, and upon 
the pleading and proofs aforesaid, said cor- 
poration had no right to appear in said court, 
except by said Reed and Ripley, the petition- 
ers; and could not by any counsel, against 
the objection of said Reed and Ripley, ap- 
pear, or admit the truth of any averment, 
plea, or allegation, or matter of fact or law. 
The petition then alleges that the decree 
of said court, basing its adjudication of 
bankruptcy wholly upon the admissions of 
said parties claiming to act as president and 
attorney of said company, was erroneous; 
and it avers that the corporation was dis- 
solved on the ninth day of January. 

In support of the petition for the exercise 
of the revisory power of this court, counsel 
contend that the corporation was the crea- 
tion of the state, and existed merely at its 
pleasure; that it was clearly in the power 
of the state to dissolve it; that this power 
has been exercised; that the corporation is 
defunct, and became so before the adjudica- 
tion in bankruptcy; that consequently the 
proceedings abated, there being no provision 
in the bankrupt act to the contrary; that 
the state law does not continue the corpora- 
tion in being so as to change this result, and 
that, if the corporation is still living, it can 



only act through receivers; and that there- 
fore the decree of the district court was er- 
roneous. 

Unquestionably, under ordinary circum- 
stances, the sovereignty which has called a 
corporation into being, and which by the 
terms of the charter or by the provisions 
of a general law has reserved the right to 
do so, may amend the charter, or repeal 
it at will, by its legislature; or, acting 
through its judicial tribunals, it may de- 
clare the charter forfeit, or terminate the 
existence of the corporation. 

Whether, subsequent to the exercise by 
congress of its constitutional power to estab- 
lish a uniform system of bankruptcy, it 
would be within the power of a state, acting 
either through its legislature or its judicial 
tribunals, after an act of bankruptcy had 
been committed by an insolvent corporation, 
and all state insolvent laws applicable to 
such cases are suspended, to annul the ex- 
istence of the bankrupt corporation, so as 
to prevent the commencement of process, or 
abate the proceedings after they had been 
commenced under the act of congress, may 
well be doubted. If this could be done, the 
operation of the bankrupt law upon insol- 
vent corporations could be defeated, the 
whole jurisdiction on bankruptcy foreclosed, 
the general creditors could only reach the 
assets within the reach of state process, 
and all extra-territorial property would be 
left in the grasp of attaching creditors; and 
so far as the extra-territorial assets were 
concerned, payments in full and preferences 
to favored creditors would be upheld.- 

It is not necessary to decide this question 
in this case and at this time. The most 
cursory examination of the section of the 
fifty-eighth chapter of the statutes of Mas- 
sachusetts, under which these proceedings 
were initiated by the insurance commission- 
er, will show that it does not contemplate or 
authorize any such decree as would annul 
the existence of the corporation. A careful 
examination of the record will show that no 
such decree was sought or prayed for in the 
petition; and the like examination of the 
decree will as conclusively show that no 
such decree was made by the court 

Section 6, c 58, of the General Statutes of 
Massachusetts provides as follows: "If upon 
examination the commissioners are of opin- 
ion that a company is insolvent, or that its 
condition is such as to render its further 
proceedings hazardous to the public or to 
those holding its policies, they shall apply to 
a justice of the supreme judicial court to is- 
sue an injunction restraining such company, 
in whole or in part, from further proceeding 
with its business, until after a full hearing 
can be had. Such justice shall forthwith 
issue the injunction, and, after a full hearing 
of all parties interested, may dissolve or 
modify the same, or make it perpetual. And 
he may make such orders and decrees as 
may be needful to suspend, restrain, or 
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prohibit the further continuance of the busi- 
ness of the company, and may appoint agents 
or receivers to take possession of the prop- 
erty and effects of the company, subject to 
such rules and orders as are from time to 
time, according to the course of proceedings 
in equity, prescribed by the court, or a 
justice thereof in vacation." 

It is as clear that this power to suspend, re- 
strain, or prohibit the further continuance 
of the banlirupt corporation, no more au- 
thorized the court in this form of proceed- 
ing to annul the being of the corporation, 
than a similar statute power to suspend, 
restrain, or prohibit the further continuance 
of the business of a bankrupt natural person 
would authorize the court to take his life. 

The insurance commissioner, in his peti- 
tion, represented to the court that the cor- 
poration was insolvent, and its condition was 
such as to render its further proceedings 
hazardous to the public and to policy-holders. 
He prayed for a writ of injunction, com- 
manding the corj^oration, its oflicers and 
agents, to refrain from further proceeding 
with the business of the corporation; for 
the appointment of receivers, to take posses- 
sion of the property of the corporation, sub- 
ject to the order of the court; and for notice 
to the corporation to show cause why such 
injunction should not be made perpetual and 
the receivers appointed' as prayed for; and 
for "such further orders and decrees in the 
premises as may be needful." 

By the final decree of the court, the in- 
junction previously i^ued in said cause, as 
prayed for, was made perpetual. Receiv- 
ers w^e appointed to take possession of the 
property and effects of said corporation, and 
take charge thereof; to collect the debts due 
the corporation; to pay all debts due from 
said corporation, if the funds coming to 
their hands are sufficient therefor, and, If 
not, to distribute said funds ratably among 
the creditors of said corporation "who duly 
prove their claims; and if there is any bal- 
ance left in their hands after paying the 
debts as aforesaid, to pay and distribute the 
same among the persons legally entitled 
thereto, all under the direction of this court. 
And to this end the said receivers shall have 
power to prosecute and defend suits in their 
own names, and do all other acts wjiich 
might be done by said corporation if in 
being, for the purpose of settling any un- 
finished business thereof." 

The decree further commands all persons 
and corporations holding property or evi- 
dences of property of any kind belonging 
to said insurance company, to deliver the 
same to the receivers, and commands the 
receivers forthwith to take possession of the 
same. Then follows the portion of the de- 
cree upon which the argument of counsel 
is based. It is as follows: "It is further 
adjudged and decreed, that said corporation 
be and the same is hereby dissolved^" 

By virtue of this decree, it is claimed that 



the corporation ceased to exist, for any pur- 
pose, before the adjudication of bankruptcy: 
that the bankrupt law does not 'authorize 
process to issue in bankruptcy against de- 
funct corporations or deceased individuals, 
or undertake to administer on their estates; 
that it acts only on the living, and has no 
dealings with the dead, unless they die after 
the decree in bankruptcy. 

In this view of the ease, it becomes im- 
portant to consider whether this corporation 
is so far defunct, whether its charter is so 
annulled, and its franchise to be a corpora- 
tion is so far taken away by this decree, 
that it cannot be considered as having any 
being or existence, for any purpose what- 
ever. 

We have already seen that an act annull- 
ing the charter and destroying the life of the 
corporation was not provided for in the sec- 
tion of the statute under which the proceed- 
ings were commenced, nor prayed for in the 
petition upon which the decree was found- 
ed. 

It is true, nevertheless, that the decree 
does adjudge the corporation dissolved; but 
we are satisfied that, by a fair construction 
of this language, as used in the concluding 
portion of the decree, it was the intention 
of the court only so far to dissolve the cor- 
poration as, in the language of the statute 
under which they were acting, might "be 
needful to suspend, restrain, or prohibit the 
further continuance of the business of the 
company;" and that it was not the intention 
of the court, in the use of this language, to 
make such a decree, under the sixth sec- 
tion, on the application of the Insurance 
commissioner, as by virtue of the eighth sec- 
tion, and under the other provisions of the 
General Statutes of the state, they might 
make in a process of quo warranto institut- 
ed by the attorney-general adjudging the 
charter forfeited and annulled. 

In the language of text-writers, of stat- 
utes, and not infrequently of judicial deci- 
sions, the phrase "dissolving a corporation" 
is used, sometimes as synonymous with an- 
nulling the charter or terminating the ex- 
istence of the corporation, and sometimes as 
meaning merely a judicial act which alien- 
ates the property and suspends the business 
of the corporation, without terminating its 
existence. This is paralysis, not necrosis,— 
a suspension of corporate action, not a ces- 
sation of corporate life. As a solvent liq- 
uid, or heat, dissolves a crystal by separat- 
ing the parts and breaking the continuity of 
the atoms which compose it, leaving it form- 
less and invisible to the eye, yet with the 
capacity of being crystallized anew into its 
pristine form and beauty; "a figure trench- 
ed In ice. which with an hour's heat dis- 
solves to water and doth lose its form," and 
which an hour's dold may restore to its orig- 
inal form and substance [as a meeting, a 
parliament or assembly, dissolved so as to 
suspend for a time Its unity of action, yet 
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existing with tlie capacity for a new aggre- 
gation of its original constituent parts],3— 
a corporation may, for certain purposes, be 
considered as so far dissolved as to be in- 
capable of injury to the public, and yet as 
, retaining all the vitality wMch may be es- 
sential for the protection of the rights of 
others. 

This doctrine lias been applied in several 
cases in the state of New York, in the con- 
struction of a statute of that state, con- 
cerning manufacturing corporations, which 
provided, that, for all debts due and owing 
by the company at the time of its dissolu- 
tion, the persons composing such company 
shall be individually responsible, &c. Un- 
der this statute, where an insolvent corpo- 
ration suffered its property to be sacrificed, 
the annual elections were omitted, and no 
act was done manifesting an intention to 
continue the corporate functions, the court, 
for the sake of the remedy against the indi- 
vidual members and in favor of creditors, 
presumed a virtual surrender of the corpo- 
rate rights, and "a dissolution" of the cor- 
poration. Yet, in these eases, the courts in 
New York did not decide that the companies 
had lost all their rights, or were defunct 
corporations; but only that, even if they 
had a right to reorganize themselves, and 
were so far in being, the case had happened 
In which they were "dissolved" for the pur- 
poses of remedial action by their creditors. 
Slee V. Bloom, 19 Johns. 456; Penniman v, 
Briggs, 1 Hopk. Oh. 343, 8 Cow. 387; 2 Kent, 
Coram. 311. 312. 

But in the learned and exhaustive opinion 
of Judge Gray, in the ease of Folger v. Co- 
lumbian Ins. Co., 99 Mass. 267, is to be found 
perhaps the most perfect compendium of the 
law on this subject. In that case, the su- 
preme court of New York had adjudged "that 
the Columbian Insurance Company be and 
it hereby is dissolved." But the supreme 
court of Massachusetts did not hesitate to 
inquire whether the judgment thus -obtained 
in New York, and relied on in Massachu- 
setts, was rendered by a court having juris- 
diction of the cause and of the parties, and 
to decide that to decree an absolute and 
final dissolution of a corporation at the suit 
of an individual was no part of the general 
jurisdiction of a court of law or chancery, 
and can only be justified by express statute; 
and then, after examining the express pro- 
visions of the statutes of New York, upon 
which the proceedings were based, to de- 
cide that, notwithstanding the supreme 
court of New York had adjudged the corpo- 
ration "dissolved/' and Chancellor Wal- 
worth had decided that such proceedings 
had effected "a virtual dissolution of the 
corporation," yet the supreme court of Mas- 
sachusetts say, "It does not extinguish its 
franchise, terminate its legal existence, or 
render it incapable of being sued at law or 

8 [From 6 N. B. R. 260.] 
13FED.CAS. — 2 
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in equity." In the light of this opinion, it 
is not difficult to see the proper consti-uc- 
tion to be giveh to the words of the decree 
of the supreme court of Massachusetts "dis- 
solving" this' corporation, as a dissolution 
adjudged by a court which had dfeeided that 
such "a dissolution of a corporation cannot 
deprive its creditors or stockholders of their 
rights in its property," "does -not extin- 
guish its franchise, terminate its legal ex- 
istence, or render it incapable of being sued 
at law or ui equity." See, also, Cobum v. 
Boston Papier-MachS Manuf'g Co., 10 G-ray, 
243; Taylor v. Columbian Ins. Co., 14 Allen, 
353; Bacon v. Robertson, 18 How. [59 U. S.] 
485, 487; Lum v. Robertson, 6 Wall. [73 U. 
S.] 277; Hunt v. Columbian Ins. Co., 55 Me. 
291. 

This doctrine in relation to the extinction 
of a corporation is not a novel one; for in 
1628 it was adjudged, upon the authority of 
earlier cases, in the case of Hayward v. 
Fulcher, W. Jones, 166, that a dean and 
chapter were not dissolved by a surrender to 
the kuig "of all their possessions, rights, 
liberties, privileges, and hereditaments, 
which they had in right of their corpora- 
tion," See, also, the Case of the Dean & 
Chapter of Norwich, 3 Coke, 75a. 

The court, therefore, entertains no doubt 
that this corporation still exists, for the 
purpose of being proceeded against in bank- 
ruptcy. 

The petition also assigns as error in the 
decree of the district court, that the corpo- 
ration had no right to appear in said court 
except by the receivers, and could not by 
counsel, against the objection of the receiv- 
ers, appear, or admit by plea or otherwise 
any matter of law or fact; and that the de- 
cree of the district court, basing its adjudi- 
cation in bankruptcy wholly upon the ad- 
mission of Sanf ord as counsel for the com- 
pany, was erroneous. An examination of 
the record fails to convince the court that 
this assignment of error is sustained by the 
facts in the record, even if it were tenable 
in law. 

Cxranting, for the purpose of determining 
this question, which the court is not now 
called upon to decide, that the receivers 
were the sole and only proper persons to 
represent the coi^joration, yet the only plea 
or answer made by them was a denial of the 
jurisdiction of the court in bankruptcy. 
This plea was heard, considered, and, as we 
have seen, properly overruled. No answer 
was put in by them, or any person, denying 
the acts of bankruptcy; and, after the plea 
to the jurisdiction was overruled, no cause 
was shown by them, or by any one, why a 
warrant in bankruptcy should not issue. 

If the president and attorney of the cor- 
poration, or those claiming to act as such, 
had no right to represent the corporation, 
then there was no denial of the allegations 
in the petition, and no cause shown why the 
warrant should not issue upon the applica- 
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tion of the petitioners in bankruptcy, and tlie 
accompanying proofs. The . decree of the 
court was well founded upon the fact re- 
cited in the decree itself; "it appearing that 
no denial .of bankruptcy was made on the 
return-day of the order to show cause," 
without taking into consideration the other 
fact recited in the decree, that the corpora- 
tion had by its answer admitted the acts of 
bankruptcy alleged against it- 
It is not necessary to determine to what 
extent the receivers have the authority to 
represent the corporation itself. But it is 
clear, that, occupying the position they do,— 
not as receivers under a mortgage or other 
lien or incumbrance on the property of the 
corporation which might take the property 
out of the operation of the bankrupt law, 
but as receivers appointed under a state 
law applicable to insolvent corporations, 
and to the distribution among the creditors 
of the assets of an insolvent corporation,— 
they have no power to withhold the assets 
of the company, and to liquidate its liabil- 
ities and affairs according to the mode pro- 
vided by state laws for the liauidation of in- 
solvent corporations. As well stated in 
Thornhill v. Bank of Louisiana [Case No. 
13,y92j, "this cannot be allowed. No mode 
of proceeding authorized by a state law can 
be permitted to have this effect. If the for- 
feiture, under the state law, of the charter 
of the bank raises an obstacle to the juris- 
diction of the federal courts, then the claim 
authorizing the forfeiture of the charter is 
suspended by the federal law. To hold oth- 
erwise is to allow the states, by a particular 
form of liquidation, to override a law of 
congress, on a subject on which congress, by 
the constitution, has supreme power." In 
Gushing v. Arnold, 9 Mete. [Mass.] 23, Dew- 
ey, J., says: "When the power is exercised 
by congress, and a bankrupt law is in force, 
it does suspend all state insolvent laws ap- 
plicable to like cases; and this effect follows 
the enactment of the bankrupt law, and does 
not require the actual institution of proceed- 
ings in bankruptcy to produce such result." 

The sooner it is understood, that now, 
when a uniform law of bankruptcy is hi 
operation imder the authority conferred up- 
on congress by the constitution of the Unit- 
ed States, no power exists' to wrest from the 
jurisdiction of the courts in bankruptcy the 
assets of such bankrupt individuals and cor- 
porations as are within the scope of the pro- 
visions of the bankrupt act, the more will 
the beneficent provisions of that act be felt 
and appreciated by the mercantile communi- 
ty. Nowhere is this doctrine in relation to 
the effect of a bankrupt law upon the oper- 
ation of the insolvent laws of the states 
more clearly and ably enunciated than in 
the learned opinions upon this subject to be 
found in the reported decisions of the su- 
preme judicial court of the commonwealth 
of Massachusetts. 

Petition dismissed. 
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In re INDEPENDENT INS. 00. 

[2 Lowell, 97; 1 6 N. B. R. 169.] 

District Court, D. Massachusetts. Jan., 1872.2 

Bankkoptoy — Prior Decree of State Coobt — 

Whether Jdrisdiction of Federal 

Court Ousted. 

A decree of a state court enjoining a corpora- 
tion from further prosecuting its business on the 
ground of insolvency, and appointing receivers, 
does not oust the jurisdiction of the district 
court to adjudge the corporation bankrupt. 
[Cited in Piatt v. Archer, Case No. 11,213; 
Re Safe Deposit & Savings Inst., Id. 12,- 
211: Re New Amsterdam Fire Ins. Co., Id. 
10,140; Re Green Pond R. Co., Id. 5,786.] 

A creditor of the Independent Insurance 
Company, a corporation established imder 
the laws of Massachusetts, filed his petition 
in January, 1872, alleging that the company 
was insolvent, and had made certain fraud- 
ulent preferences. On the return-day a sug- 
gestion was made by the receivers appointed 
by the supreme judicial court of the com- 
monwealth, which suggestion afterwards 
took the form of a plea to the jurisdiction, by 
which it was alleged that, in DecemDer pre- 
ceding, application was made to the state 
court to have the corporation enjoined from 
further prosecuting its business, on the 
groxmd of insolvency; and that earlier on the 
same day that the petition was filed in this 
court, a decree, making a preliminary injunc- 
tion, previously issued, perpetual, was en- 
tered in the state court, and receivers were 
appointed to take possession of and distrib- 
ute the assets of the company [equally among 
the creditors of the corporation, and to di- 
vide the surplus, if any, among the stock- 
holders.] 3 

0. I. Reed, for receivers. 

There can be no doubt of the power of a 
state to dissolve a corporation of its own 
creation; and this has been lawfully done in 
the case of the Independent Insurance Com- 
pany. The efEect of such a dissolution is to 
stay all suits and to render all future judg- 
ments erroneous. It is in strict analogy to 
the death of a natural person. Mumma v. 
Potomac Co., 8 Pet [33 U. S.] 281; Curran v. 
Arkansas, 15 How. [56 U. S.] 304; Bacon v. 
Robertson, 18 How. [59 U. S.] 480; Merrill v. 
Suffolk Bank, 31 Me. 57; Greeley v. Smith 
[Case No. 5,748], 

HL W. Paine and J. O. Teele, for petition- 
ing creditor. 

1. The supreme court of Massachusetts has 
denied the power of the supreme court of 
New York to dissolve a corporation under 
like circumstances with these, and under a 

1 [Reported by Hon. John Lowell. LL. D., 
District Judge, and here reprinted by permis- 
sicr.] 

2 [Aflarmed in Case No. 7,017.] 

3 [From 6 N. B. R. 169.] 
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statute wMeli cannot be distinguished: Fol- 
ger T. Columbian Ins. Co., 99 Mass. 267. 

2. The insolvent laws of the state, whether 
general or ppecial, are superseded by the 
bankrupt act [of 1867 (14 Stat 517)]; and the 
bill of the Insurance commissioners, which 
alleges merely the insolvency of this com- 
pany, is nothing but a sort of petition in 
banla-uptcy. In whatever way we take it, 
the jurisdiction of this court is full and ex- 
clusive. Thornhill v. Bank of Louisiana' 
[Case No. 13,992]; In re Merchants' Ins. Co. 
[Id. 9,441]. 

B. Sanford, for the corporation, filed an 
answer, submitting to the jurisdiction, and 
admitting the acts of bankruptcy. 

LOWBUD, District Judge. The questions 
necessarily presented by this case do not ap- 
pear to be difflcidt of solution; and as the 
affairs of the company are said to need at- 
tention, I have determined to dispose of them 
without delay. The somewhat startling prop- 
osition is made, that by the decree of the 
supreme court of the commonwealth, dis- 
solving the corporation, the whole jurisdic- 
tion in bankruptcy is foreclosed, and the gen- 
eral creditors must be content to take such 
assets as remain within the reach of the 
state process, and to leave all extra-territo- 
rial property to the mercy of attaching credi- 
tors, and all payments which would have 
been preferences under the bankrupt act to 
be mere payments in full of so many debts 
of the company. The corporation is extinct, 
it is said, and its property has reverted to 
the state, which never owned it, or to those 
who happen to be in possession of it at the 
moment of the dissolution. This view would 
be equally fatal, of course, to the title of the 
receivers, and to the suit under which they 
are acting, as to all other suits and proceed- 
ings. They felt the pressm:e of this situa- 
tion; for the learned and able counsel who 
represented them said that he was not sure 
whether he occupied any other relation to 
this case than that of an amicus curiae, sug- 
gesting the death of the supposed bankrupt 

The cases cited for this position do not 
support it. One of these cases is Curran v. 
Arkansas, 15 How. [56 TJ, S.] 304, in which 
Mr. Justice Curtis cites, with approval, a 
note to 2 Kent, Comm. 307, to the effect that 
this doctrine is obsolete; and all the other 
cases, excepting two decisions at common 
law, lay down the rule that a corporation, 
however it may be dissolved, still exists for 
the purpose of paying its debts, and of divid- 
ing its surplus, if any, among its sharehold- 
ers, or of having this done by a court of 
equity. These two cases do say that a judg- 
ment at law cannot be lawfully rendered 
against an extinct corporation; but I have 
yet to learn that a petition in bankruptcy is 
an action' at law. It is an equitable seques- 
tration, more so than the bill under which 
the receivers were appointed, in this, that it 



has a wider reach and a more effectual oper- 
ation. If it were not it would make no dif- 
ference; because the statute of Massachu- 
setts agrees with the doctrine of chancery, 
and extends it to cases at law, by enacting 
that all corporations whose charters expire 
by limitation, or are annulled by forfeiture 
or otherwise, shall nevertheless be continued 
bodies corporate for three years, for the pur- 
pose of prosecuting and defending suits, and 
settling their affairs, etc. Gen. St c. 68, § 36. 
The charter of this corporation has either 
been annulled by forfeiture or otherwise, or it 
is in full vigor; and in either event the cor- 
poration may prosecute and defend suits, ex- 
cepting as restrained by a court of competent 
jurisdiction. 

I do not intend to enter into any race of 
diligence, or any controversy concerning jur- 
isdiction, until I am obliged to do so. If I 
see the supreme judicial court exercise a pow- 
er, I shall assume it to exist, though I may 
not perceive very clearly the source from 
which it is derived. Granting, then, for the 
purposes of this hearing, that the state law 
by which insolvent insurance companies are 
wound up is not so far as the mere winding 
up is concerned, suspended by the bankrupt 
law, not even at the demand of the creditors, 
and that the jurisdiction is co-ordinate, it is 
yet certain that the decree of the supreme 
judicial court was not intended by that court 
to operate, and does not operate, to take 
away the jurisdiction of this court in bank- 
ruptcy. I find in it no injunction against 
a petition in bankruptcy, even by the cor- 
poration, and, of course, none addressed to 
creditors; and I do not suppose that court 
would imdertake to enjoin such a proceed- 
ing. It simply forbids the company to carry 
on business, except in ascertaining losses 
and cancelling policies. Nay, more, if the 
power of the receivers is as extensive as 
it is said to be, it would be their clear duty 
under the decree to put the corporation into 
bankruptcy, since they can in no other way 
carry out the true intent of the decree, which 
is, that the property should be equally divid- 
ed among all the creditors. If we adopt the 
bold metaphor of the argument, that the de- 
fendant is dead, and the funeral rites alone 
remain to be solemnized, we shall find that 
only in this place can they .be adequately 
performed. 

The cases of Taylor v. Carryl [20 How. (61 
U. S.) 583], Freeman v. Howe [24 How. (65 
U. S.) 450], and others, which maintain that 
when the courts of one jurisdiction have pos- 
session of the res, no others can interfere 
with it have no application; because, from 
its constitution and powers, the supreme 
judicial court cannot have full possession of 
the res, and does not profess to have it It 
knows no such thing as a preference; it can- 
not deal with property out of the state; and 
there therefore remains, and must remain, in 
every case, a possible res for this court to 
act on, even if the jurisdiction is concurrent 
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or co-ordinate. Tliat res is shown to exist in 
this case. 

I have not considered with care the ques- 
tion whether the assignees will be entitled to 
the property. If they are, they can undoubt- 
edly obtain it by application to the supreme 
judicial court, should the receivers be in pos- 
session, of which I am not advised, and re- 
fuse to resign it, which I do not expect If 
the decree there should be against them, 
they can have a writ of error to Washington; 
or they may, I suppose, sue the receivers in 
a personal action, though not by replevin, in 
the courts of the United States. I cannot 
doubt that full and speedy justice will be 
done them in either jurisdiction. Finding, 
as I do, that this corporation still exists for 
the purpose of being proceeded against here, 
and that its creditors have not been enjoined 
from proceeding, nor the corporation from 
defending or being defaulted, and that it ad- 
mits the acts of bankruptcy alleged against 
it, I adjudge it to be bankrupt, and order a 
warrant to issue, as provided by law. Adju- 
dication ordered. 

[This decree was affirmed by the circuit court 
on review. See Case No. 7,017,] 
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Ex parte NICKERSON. 

[2 Lowell, 187; 7 Am. Law Rev. 362.] i 

District Court, D. Massachusetts. Nov., 1872. 

Banekuptot — Proof of Retukn Premium— Piief- 

EEENOE — ADJUSSION OF DEBTS WITH- 
OUT Affidavit. 

1. A claim founded upon a covenant to re- 
pay part of a premium paid for a policy of in- 
surance, issued by a stock company upon can- 
cellation of the policy, is provable in bankrupt- 
cy, in the absence of provisions in the state 
laws, the charter or the By-laws of the company, 
which would make it void. 

2. The actual insolvency of the company be- 
fore bankruptcy does not discharge such a cov- 
enant, or render its performance illegal. 

3. The surrender of the policy in accordance 
with the covenant cannot be a preference of the 
assured. 

4. It seems that, if the interests of the estate 
require it, debts may be admitted to proof with- 
out affidavit, if no creditor objects; also, that 
several debts may be admitted upon one affi- 
davit. 

Petition by creditor of the Independent 
Insurance Company to expunge the proof of 
debt made by the firm of C. F. Hovey & Co., 
of Boston. The case as stated by the parties 
and certified by the register was: That in 
August, 1870, 0. F. Hovey & Co. procured of 
the insurance company a policy on goods, in 
their place of business in Boston, to run for 
four years, and paid down a premium of 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion. 7 Am. Law Rev. 362, contains only a 
partial report.] 



5300. The policy contained this clause: 
"And the said company further covenants 
and agrees, that, in case there has been no 
loss, this insurance may at any time be 
terminated at the request of the insured, 
and upon the surrender of the policy; in 
which case this company will retain the 
customary short-lime rates for each month 
entered upon, during the period such policy 
has been in force. This insurance may also 
be terminated at any time, at the option of 
this company, by giving five days' notice, in 
writing, to the insured, their agent or at- 
torney; in which case this company will re- 
fund, on demand, on the surrender of this 
policy, a ratable proportion of premium for 
unexpired term." The insurance company 
was made insolvent by the fixe in Chicago, 
which took place October 8 and 9, 1871. On 
the tenth day of that month, the president 
wrote to the secretary not to make any pay- 
ments, of any kind, out of the funds of the 
company, except for the necessary expenses 
of conducting the oflSce. On the next day, 
one of the firm of C. P. Hovey & Co. wrote 
on the back of their policy, "Boston, Oct. 
11, 1871. Cancelled this day by agreement," 
and signed it in the name of the firm; and 
on the same day the policy, with this in- 
dorsement, was SMit by the insured to the 
office of the company, where it was received 
by the secretary, and retained in his posses- 
sion until after the bankruptcy of the cor- 
poration, which was adjudged in April, 1872, 
on a creditor's petition, filed Jan. 9, 1872. 
The proof that was made by the insured, 
for the amount which would be due them as 
returned premium under the clause of the 
policy above recited, was the subject of this 
petition. 

J. O. Teele, for the motion. 
B. Sanford, for the insured, 

LOWELL, District Judge. It is said that 
a very great number of claimants, whose 
debts are each trifling, stand ready to prove 
them against the assets in this case, if it 
shall be decided that this proof was well 
made; and that the mere cost of proving, if 
assessed on the fund under a construction 
of rule 30 of the supreme court, which some 
persons contend for, will amount to thou- 
sands of dollars (more than twenty thousand 
dollars), if all such creditors should prove 
their debts, making a most serious and in- 
tolerable diminution of the assets. This rule 
is said to allow for affidavits in proof of 
debts, the price chargeable for examinations, 
and to make those charges a lien on the 
fund. I doubt whether the rule is intended 
to apply to the ordinary affidavit in proof 
of debts, which, although in some parts of 
the law called a deposition, resembles rather 
an affidavit than an examination or deposi- 
tion such as the rule contemplates. But if 
the charges, whether greater or less, are 
necessarily incurred in proving debts of a 
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dollar or of a very few dollars, it is evident 
that tlie creditors will forego their proofs, un- 
less the costs are a charge on the fund; and, 
if they are a charge, it will be very burden- 
some, however small each fee may be. This 
is a very imfortunate state of things, arising 
out of the system of payment by fees. It 
seems to me that the assignees may avoid 
the dilemma, by admitting such debts to 
proof without the aflBdavit. If no creditor 
objected, such a course of proceeding would 
be supported on the ground, that, in matters 
of merely private right, a court may waive 
points of form, even when prescribed by 
statute, if all parties interested agree. I lay 
no claim to a power to set aside the statute 
or the rules: but I do say that both must 
be construed, if possible, so as to work out 
their true intent; and that particular rules 
of evidence, especially the right to have all 
evidence given on oath, may always be 
waived by the parties, and are constantly 
waived in all the courts of law and equity. 
Another course would be to admit all these 
debts under one affidavit, or a few affidavits, 
of the officers of the company, who are as 
well acquainted with the facts as the several 
persons insured. This has been done, as I 
am informed, in a case before one of the 
registers, Mr. Thomdike, whose experience 
(part of which was acquured in an office 
which he held under the insolvent law of 
Massachusetts) has been very great. Doubt- 
less, a way may be found, and must be 
found, if possible, to prevent the expenses 
of administration from being an intolerable 
burden on the assets, or on the several credit- 
ors. 

The debt, offered for proof in this case is 
large enough to take it out of any such list 
as is above referred to; and must be allow- 
ed, if it is found to be a provable debt, what- 
ever may be the consequences to other per- 
sons. I understand the main objection to be, 
that the premium which was paid for four 
years in advance formed part of a fund 
which is in some way pledged or devoted to 
the payment of losses. No decisions were 
cited for this position. That there are many 
cases holding such a doctrine in regard to 
the notes given to mutual insurance com- 
panies as a guarantee, I am well aware; but 
those were cases where, by the charters of 
the companies, or by the law imder which 
they were organized, or by express contract, 
such notes formed a sort of capital for the 
security of losses. Brouwer v. Appleby, 1 
Sandf. 158; Hone v. Allen, Id. 171, note; 
Deraismes v. Merchants' Mut. Ins. Co., 1 
Comstock [1 N. T.] 371; White v. Haight, 
16 N. Y. 310; Maine Mut Ins. Co. v. Swan- 
ton, 49 Me. 448. These are a few of the de- 
cisions. There are others in many, courts; 
but I know of none that hold stock com- 
panies to any such rule. The deposit notes, 
or whatever else they may be called, of 
mutual comp"knies, represent stock; and are 
liable to assessment, in whole or in part, 



under the rules and by-laws l?y virtue of 
which they are given: but: I have found 
nothing in the charter of the Independent 
Insurance Company, nor in the general laws 
of Massachusetts regulating stock companies, 
which impresses any such character upon 
notes or payments given to such a company 
for premiums to be earned ia the future. No 
by-law of the company was invoked to aid 
the petition; and I suppose none such ex- 
ists. The money was paid in accordance 
with the terms of the policy, one of which 
was that a part should be repaid if the 
assured should at any time elect to cancel 
their policy. If such a stipulation had not 
been made, it is impossible to say, judicial- 
ly, that the money would ever have been 
advanced, 

I see no good reason to say that the actual 
insolvency of the company, before bank- 
ruptcy, would discharge this covenant, or 
render its performance illegal. No evidence 
has been given even that the cancellation of 
the policy would work any injury to the 
other policy holders. It may well be that 
a cancellation of all the policies on which 
no loss had been suffered would be advanta- 
geous. It would certainly have the effect 
to fix the exact liabilities of the company, 
and might be a prudent measure. I do not 
know how many policies in this company 
were cancelled, nor when or by whom. Up- 
on those not cancdJed the assets would re- 
main liable for losses, until the final divi- 
dend shall be declared. A mutual insur- 
ance company that had become insolvent, 
and had been enjoined from continuing its 
business, cancelled all its outstanding poli- 
cies, in virtue of a by-law much resembling 
the stipulation in this contract, and with the 
consent of the supreme court of Massachu- 
setts, before whom the case was pending; 
and the court afterwards held that the return 
premiums were just debts to be paid out of 
the deposit notes. Fayette Mut Fire Ins. 
Co. V. Fuller, 8 AJlen, 27. But apart from 
that consideration, there is no possible 
ground, that I can perceive, for saying that 
the surrender of the policy by the assured, 
in accordance with his contract, was in- 
tended to be, or could be, a preference of the 
assured over the other creditors, when its 
only effect is to put him on the same footing 
with other creditors. If a note is payable, 
or any duty is to be performed, on demand, 
I know of nothing in the bankrupt law 
which prohibits a demand being made after 
insolvency, in order to fix the rights of the 
parties, whether in the payment of interest 
or any thing else. .It was an act which the 
assured had a right to do, with or without 
good reason, whenever they pleased. 

Some question was made upon the con- 
struction of the policy, and whether the as- 
sured had brought themselves within its 
terms. It is dear that the stipulation, that 
the company "will retain a certain part of the 
premium in case of the surrender of the 
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policy, implies by necessary intendment that 
they will return tlie remainder; and there 
is no more doubt that the surrender by the 
assured needs no acceptance by the com- 
pany to give it full effect. When the memo- 
randa were indorsed upon the policy, and 
they were received and retained by the com- 
pany, without objection as to form, the sur- 
render was complete, and the rights of the 
parties were fixed. 

Questions which were alluded to in argu- 
ment, and were said to be of great importance 
at this time,— such as, whether, in the ab- 
sence of a stipulation in the policy or in the 
charter or by-laws, there would be any right 
to a return of premium under any and what 
circumstances; whether the office or its as- 
signee could cancel its policies after bank- 
ruptcy, or even after insolvency, without 
an order of court; whether the assured 
could do so after bankruptcy without such 
order,— are not material in this case,' and 
Mve not been considered. Petition to ex- 
punge denied. 



Case No. 7,0S0. 

The INDIANA. 

[Ahb. Adm. 330.] i 

District Court, S. D. New York. Nov., 1848. 

Collision— Steamboat under "Way and Sohoon- 

EE AT Anchor— Anchorage in Middle 

of River — Lights. 

1. Where a collision occurred at night be- 
tween a steamboat under way and a schooner 
at anchor in the middle of the Hudson river, 
opposite Fort Lee, held, that the taking up an 
anchorage in the middle of the river was -not an 
act of culpable conduct on the part of the 
schooner. 

2. It seems that there is no settled usage 
among those navigating the Hudson river, which 
requires vessels anchoring over night to take 
up a position within any particular limits as 
respects the shore; nor any usage justifying a 
steamboat making a night trip, in dispensing, 
while running in the middle of the river, with 
any care or precautions to avoid collision, which 
she would be bound to take if running near the 
shore. 

3. The failure to keep out a good light during 
the night, and the failure to maintain a sufla- 
cient watch on deck, are either of them acts 
of culpable negligence, which will prevent a 
vessel from recovering damages for a collision. 

[Cited in James v. "The Hanover, Case No. 
7,466; The Prank MofEatt, Id. 5.060; The 
Clara, Id. 2,787; Id., 102 U. S. 203.] 

[Cited in Austin v. New Jersey Steamboat 
Co., 43 N. Y. 78.] 

This was a libel in rem, by Joseph W. 
Sawyer and others, owners of the schooner 
Egremet, against the steamboat Indiana, to 
recover damages for a collision. The facts 
in the case were, that at about four o'clock 
one morning, the night being dark and foggy, 
the schooner was at anchor in the North riv- 
erj nearly opposite Fort Lee. The steamboat 
was, at the same time, on her way down 
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the river from Albany, having six canal boats 
in tow, two on each side and two behind. The 
pilot of the Indiana saw the schooner a few 
minutes before striking her, and endeavored 
to go clear; but there being a strong ebb tide, 
it was not possible to do so, and the out- 
side canal boat on the starboard side struck 
the schooner, doing considerable damage. 
The ground of defence was, that there was 
negligence on the part of those in charge 
of the schooner, which contributed to the ac- 
cident. 

E. C. Benedict, for libellants. 
O. Van Santvoordt, for claimant 

BBTTS, District Judge. The libellants 
having established a right, prima facie, to 
compensation for the injuries received in 
the collision articled upon, the case rests 
upon the sufficiency of the defence made on 
behalf of the claimant. That defence speci- 
fies three acts of the libellants which, it 
is contended, were wrongful under the cir- 
cumstances, and operated to cause the col- 
lision, without fault or negligence on the 
part of the claimant. 

Those facts are the following: (1) That 
the schooner was anchored, in a thick, dark 
night, nearly in the middle of the river, in 
the ordinary route and channel of steam 
vessels passing up and down the river. (2) 
That no light, proper and sufficient to warn 
approaching vessels of the position of the 
schooner, was exhibited upon her at the 
time of the collision. (3) That no watch 
was kept on her deck at the time. 

It is contended, that owing to these acts 
of culpable negligence, those in charge of 
the steamboat were prevented from discern- 
ing the schooner until so near her as to 
rendra: it impossible to avoid the collision. 
So far as respects the character of the 
weather and the position of the schooner, 
the evidence upon both sides is in substan- 
tial harmony. For although some of the 
testimony introduced on behalf of the libel- 
lant charges that the night was so dark that 
no vessel could be safely navigated, yet the 
weight of evidence on that side, in concur- 
rence with all the testimony offered for the 
claimant, is to the effect that it was proper 
and safe, on the night in question, for steam 
vessels to run, inasmuch as the land on 
each side of the river could be seen. And 
although there was a slight disagreement 
amongst the witnesses as to the position of 
the schooner— the claimant's witnesses stat- 
ing that she lay "in the middle of the riv- 
er," and the witnesses for the libellant say- 
ing that she was "a third or more of the 
width of the river from the east shore,"— 
yet the discrepancy is too slight to embar- 
rass the court in applying to the case the 
rules of law governing cases of a similar 
kind. For the assertion of the pilot of the 
Indiana, that the position tak6n up by the 
schooner was an unusual one for vessels to 
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anchor in, is not contradicted by any evi- 
dence upon the other side. 

These facts, then, are established by the 
pleadings and proofs. That the wind was 
northeast, and the tide a strong ebb. That 
the schooner lay at anchor wide off in the 
river. That the night was so thick and 
dark, that an object of the size and color of 
the schooner could not, without the aid of a 
light on board of her, be discovered by 
those on board of a steamboat running on 
the same track, at a distance of more than 
ten or fifteen rods off. That the position 
thus taken up by the schooner was one far 
out in the river, there a mile or more in 
width, and at a place where steamboats 
were not bound to exercise extraordinary 
circumspection or precaution in expectation 
of coming upon vessels at anchor. 

In respect to that charge of negligence on 
the part of libellants, which is based on the 
position selected by the schooner for an- 
choring, the rule applicable to such cases 
requires the promovent to show that there 
was positive fault or* negligence on the part 
of the colliding vessel, and that there was 
no blamable conduct in the one injured, 
conducing to the collision. The utmost that 
is made out by the claimant is, that the 
choice of the place where the schooner an- 
chored might possibly have led to the ac- 
cident. There is no evidence that any fixed 
understanding exists amongst navigators on 
the Hudson river, to the effect that vessels 
will not anchor out towards the middle of 
the river, even at points where it is of such 
great breadth; nor any proof that it is the 
invariable or even the most usual course for 
steamboats to hold a course directly midway 
the river during the night time. I do not 
tliink, therefore, that this case can be ranged 
with those where vessels are guilty of cul- 
pable negligence in anchoring in the common 
passages of great thoroughfares. After leav- 
ing the Immediate harbor of New York, 
and particularly in those parts of the North 
river where there is a navigable channel of 
a mile or more in width, there does not 
seem to be any rule, or any necessity, com- 
pelling vessels to confine their anchorage 
within any particular limit, or excusing those 
under way in one part of the channel from 
exercising the ordinary precaution and vigi- 
lance which might be required from them 
in another part 

The charge of negligence, in not keeping 
a' light conspicuously suspended on the 
schooner, is better founded. Both the stat- 
ute law of the state and the equally strin- 
gent rule of the maritime law, require a ves- 
sel at anchor, under such circumsttinces as 
are shown in this case, to maintain a good 
and sufficient light throughout the night, so 
placed as to be visible to other vessels ap- 
proaching her from any direction. Com- 
pare, also. The Santa Glaus [Case No. 12,- 
327], 1 Rev. St 685, § 2; Thain v. The 
North America [Case No. 13,853]; Simpson 



V. Hand, 6 Wheat. 324; Bullock v. The 
Lamar [Case No. 2,129]; Waring v. Clarke, 
5 How. [46 U. S.] 441. And the testimony 
on the part of the claimants is full and 
satisfactory to show that no light on the 
schooner was discernible from the steam- 
boat, either before or at the time of the col- 
lision. 

This evidence Is given not by the pilot 
and other persons on board the steamboat 
alone, but by others on the canal boats in 
tow alongside her. The witnesses all assert 
that they were on a vigilant look-out,— the 
alarm-bell of the steamer having been rung, 
—and that they saw a few rods ahead a 
dark object on the water, but no appearance 
of a light upon any part of it. 

It is proved, by those on board of the 
schooner, that a globe lamp was trimmed 
and lighted, and properly set, at about eleven 
o'clock that night, and that at the time of 
the collision it remained in the same place, 
still lighted, and was taken down and used 
in searching for the damages she might have 
received! The pilot, however, adds that the 
wick was found crusted thickly, and he 
picked the wick before hanging it up again. 

After the two vessels were separated, the 
steamer passed down the river, but return- 
ed a short time subsequently to put back 
upon the schooner one of her crew, who had 
got on board the steamer during the col- 
lision. On that occasion the light of the 
lamp was plainly seen by those on Ipoard the 
steamer, in season to give them notice of her 
proximity in ample time to avoid a collision. 
This circumstance is urged, on the part of the 
libellants, to show that the lamp had all the 
time given sufficient light to warn the steam- 
er where the schooner lay; while it is, on 
the other hand, invoked by the claimant, as 
evidence that the re-trimming of the lamp 
was necessary to render it of any service 
to other vessels approaching her. 

I think this particular is not sufficient to 
countervail the strong proofs furnished by 
the claimant of the absence of any light ex- 
hibited on the schooner at the time of the col- 
lision, competent to afford warning to the 
steamer of her position. The light prob- 
ably continued feebly kindled and burning 
too obscurely to give more light than enough 
to show the men, as they came on deck, that 
the wick was still ignited; and even that 
effect might well be produced from the jar 
of the two vessels in the collision, shaking 
up or resuscitating slightly the flame. 

The weight of evidence, in my opinion, 
is against the libellants upon this point, and 
fastens the fault on them of having failed 
to keep up, burning during the night, a 
clear light, placed conspicuously on the ves- 
sel. 

The omission of the iiDellants to maintain 
a competent watch on deck throughout the 
night is clearly proved. That was an act 
of gross negligence on their part Com- 
pare, also. The Rebecca [Case No. ll,618j. 
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All hands on board the schooner turned in 
at ahout eleven o'clock in the evening, A 
look-out, doing his duty on deck, could have 
secured the schooner from the accident. He 
could have given the steamer timely warn- 
ing, by hailing or by waving a light, and 
especially would have acquitted the schoon- 
er of fault in respect to a standing light on 
the vessel, by seeing that the lamp was 
kept in proper condition, and furnished the 
light required by law. Aside from the posi- 
tive duty to maintain such a light, enjoined 
by the local statute, these acts of omission 
are made by the maritime law evidence of 
culpable inattention and want of precaution, 
which bar the schooner of all claim to dam- 
ages she may have suffered in consequence 
of the neglect. The libel must therefore be 
dismissed, with costs to be taxed. 



Case No. 7,031. ^ 

INDIANA es: rel. v. AMERICAN EXP. CO. 

[7 Biss. 227.] i 

Circuit Court, D. Indiana. June, 1876. 

State Tax on Ikter-State Transportation. 

1. The penalties against a foreign corpora- 
tion prescribed by the seventh section of the 
Indiaoa statute of 21st December, 18(2, for 
omitting to make return of its receipts for trans- 
portation through the state cannot be enforced. 

2. A tax by a state upon transportation 
through the state is an interference with inter- 
state commerce, which it is not competent for 
a state to restrict. 

[Cited in Indiana v. Pullman Palace Gar Co., 
16 Fed. 194, 195, 201.] 

[3. Cited in Blston v. Piggott, 94 Ind. 19, to 
the point that, for purposes of taxation, foreign 
corporations may be regarded as citizens.] 

Claypool, Mitchell & Ketchum, for state 
of Indiana. 

Baker, Hord & Hendricks, for American 
Exp. Go. 

DRTJMMOND, Circuit Judge. On the 8th 
of March, 1873, the legislature of Indiana 
passed an act amendatory of '*Aii act to pro- 
vide for the uniform" assessment of prop- 
erty, and for the collection and return of 
taxes thereon; approved December 21, 1872," 

By the sixth section of this act, it was 
made the duty of every corporation, whether 
foreign or domestic, engaged in the business 
of transporting or carrying passengers or 
freight,on any railroads in the state, by vir- 
tue of any contract or agreement with the 
railroads, to malie returns in the months 
of January and July in each year to the au- 
ditor of state of the gross amount of all re- 
ceipts received in the state for the trans* 
portation of passengers or freight for the 
six months preceding, and it was required 
of the company that at the time the report 
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was made 'there should be paid into the 
treasui^ the sum of $1.00 on every $100 of 
receipts received for transporting freight. 

There was a proviso attached to this sec- 
tion, which declares that when the amounts 
received by the corporation, whether receiv- 
ed within or without the state, and when a 
part of such receipts were on account of fare 
or transportation over roads within the state, 
there should be included as a part of the re- 
port such proportion of the amount of the 
receipts as the distance traversed in the 
state bears to the whole distance paid for. 

The seventh section of this amendatory act 
imposes the penalty of $100 per day for ev- 
ery day's delay in which there should be a 
failure after thirty days, to render an ac- 
curate account of the receipts as provided 
in the foregoing section. 

It is for a violation of this sixth section 
of the amendatory act, and to enforce the 
penalty of the seventh section that this ac- 
tion is brought. The complahit sets forth 
the facts; that the defendant, the American 
Express Company, is a company chartered 
by the legislature of another state; that it 
ti-ansacts business in this state, and perhaps 
it is a fair inference from all the circum- 
stances of the case that it is one of those 
foreign coi-porations which is authorized to 
transact business under the laws of this 
state within the limits of the state. 

To the declaration, or complaint, the an- 
swer sets forth the facts connected with the 
mode in which the defendant ti*ansacts busi- 
ness; being a corporation of another state, 
it receives merchandise out of the state, 
transports it into the state, receives merchan- 
dise in the state and transports it out of the 
state; and also receives and delivers merchan- 
dise transported on railroads in the state; 
that by virtue of an arrangement with rail- 
road companies it sends its own agents on 
the cars, a certain space being given to the 
agent for the accommodation of the packages 
of the express company; that it takes to 
the railroad cars and receives from them 
and delivers the packages with its own 
horses and wagons, and it- own servants 
and agents, and that all luis business is 
so mingled together that it is impossible 
to separate what may be considered the re- 
ceipts growing out of the one or the other; 
and that there is an amount charged for the 
whole of the business done, as well for the 
deliveiy of the goods on board of the cars 
as their delivery to the consignee. It is also 
insisted on the part of the defense that a 
large proportion of the receipts consists of 
money received out of the state for the trans- 
portation of merchandise and carried through 
the state to other states. 

To these defenses there is a demurrer, and 
the demurrer, if there is a defect in the dec- 
laration, or if the suit cannot be maintained, 
can of course be carried back to the com- 
plaint. And I think that upon carrying the 
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demurrer back to the complaint the result t 
is that the action cannot he maintained. 

Without deciding whether the 6th section 
of the amendatory act referred to applies 
to an express company, hut conceding that it 
does, which I am rather inclined to think 
Is the fact— and without deciding whether 
the subject matter of the amendatory act 
is sufficiently set forth in the title as re- 
quired by the constitution of the state, about 
which I think there may be great doubt, but 
conceding for the purpose of the argument 
that the act is valid in that respect, still 
I think that the penalty cannot be enforced; 
and for this reason: 

The 6th section of the amendatory act, it 
will he observed, imposes certain duties upon 
all foreign or domestic corporations, and re- 
quires that they shall make returns of their 
gross receipts received in the state of Indi- 
ana, but there is to be included in and as 
constituting a part of the returns, all re- 
ceipts, whether received within or without 
the state, and whether the goods are trans- 
ported entirely through the state without 
being landed, or whether received from oth- 
er states and delivered within the state, or 
received in the state and delivered in other 
states. 

Now what is the law in case there is a 
failure to comply with the provisions con- 
tained in the 6th section? It is that if the 
party does not within thirty days render an 
accurate account of the receipts as herein 
provided; if there shall be a failure in any 
particular to render an account as required, 
there is a penalty to be enforced; so that it 
must appear, I think, that the state had the 
right to require everything to be done as 
specified in the sixth section before the pen- 
alty named in the seventh becomes opera- 
tive. So that if it shaU appear that the 
state has not the right in any one or more 
particulars to demand of this defendant the 
returns to be made as therein required, then 
the penalty is not enforceable. 

T think the state has not that right. In the 
first place this is a foreign corporation; and 
conceding, as I am inclined to do, that the 
state would have the right to say to a for- 
eign corporation doing business in this state 
under law that there should he levied and 
paid a tax upon its gi*oss receipts received 
in the state whether for transportation of 
property or merchandise outside of the state 
or through the state; and conceding also 
that the rule laid down in 15 Wall. [82 U. S.] 
284, in "The State Tax on Railway Gross 
Receipts," is applicable to a foreign coi-pora- 
tion doing business within the state, still it 
is clear, I think, that it is not competent for 
a state to require of a foreign corporation 
the payment of a tax on gross receipts not 
received in the state. And it is certain that 
it is not competent for a state to impose a 
tax upon the receipts of a foreign corpora- 
lion for the transportation of merchandise 



received out of the state and delivered out 
of the state and simply carried through the 
state. That is what this law requires, and it is 
an interference on the part of the state with 
that which solely belongs to congress; name- 
ly, it affects inter-state comrderce, which the 
supreme court of the United States in the ; •, 
case in 15 Wallace, above cited, decided 
could not be done; and it is obvious that if 
it could be, it would be competent for a state 
to restrict in such measure as it seemed 
proper the transportation of merchandise 
which simply might pass through its terri- 
tory. It would be therefore a tax upon in- 
ter-state commerce. This clearly cannot be 
done. This is what this statute attempts to 
do. The state says to the corporation that 
unless it will make this return, which un- 
der the constitution it is not required to do, 
the penalty shall be imposed. The answer 
is, I think, on the part of the corporation 
that a requisition is made which the state 
has no right to make, therefore it can pro- 
tect itself under the constitutional prohibi- 
tion against the right of a state to interfere 
with inter-state commerce. 

For these reasons the demurrer must be 
carried back and sustained to the complaint. 



Case Wo. 7,0SS. 

INDIANA V. MILLER et aL 

[3 McLean, 151.] i 

Cu:euit Court, D. Indiana, May Term, 1843. 

Salt Spkisgs—Patest— Title op State, 

1. Under the act of April 19, 1816 [3 Stat. 
289], lands reserved for salt springs, within the 
limits of Indiana, were vested in the state. 
And these were certified by the commissioner of 
the land office, to be all the lands, within the 
state, reserved for that purpose. 

2. The act of 1816 limited the grant to thirty- 
sis entire sections. In 1831 a patent was issned 
for certain land, claimed by tiie state, as com- 
ing within the grant of the act of 1816, as con- 
taining a salt spring. This reserve, not having 
been so entered on the records at Washington, 
or at the land office in Cincinnati, and not com- 
ing within the thirty-six sections conveyed to 
the state, was held not to be vested in the state, 
but in the patentee. 

3. A salt "lick" or "spring," in the acts of con- 
gress, seem to have been referred to as words 
of substantially the same meaning. 

[This was an action by the state of Indi- 
ana against Jane Miller and others, to re- 
cover possession of a tract of land,] 

Mr. Stevens, for plaintiff 
Mr. Lane, for defendants. 

OPINION OF THE COURT. This action 
is brought by the state of Indiana, to re- 
cover possession of a certain tract of land, 
which is claimed under certain acts of con- 

1 [Reported by Hon. John McLean, Circuit 
Justice,] 
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gress. The action having been brought in 
the state court, has, by consent, been trans- 
ferred to this court The defendants hold 
the land under a patent, dated in 1831. 
They claimed the land under a pre-emp- 
tion right, by virtue of the act of the 29th 
May, 1880 [4 Stat 420]. The facts of the 
case being agreed, the questions of la-w are 
submitted to the court As the legal title 
is vested in the defendants, the plaintiff can 
only recover hy showing that it holds a prior 
grant or that the patent has been fraudu- 
lently obtained by defendants, or that it has 
been issued without the authority of law. 
The plaintiff contends that the tract in con- 
troversy contained a salt spring, and was 
conveyed to the state as such, long before 
the patent was issued to the defendants. 

In the 2d section of the act of the 18th 
May, 1796 [1 Stat 465], it is provided, that 
"every surveyor shall note in his field book, 
the true situations of all mines, salt licks, 
salt springs, and mill seats, which shall 
come to his knowledge; all water courses 
over the line he runs shall pass, and also the 
quality of the lands." This field book was 
required to be copied and transmitted to the 
ofiioers, who may superintend the sales of 
the land. By the 6th section of the act of 
the 26th of March, 1804 [2 Stat 279], it is de- 
clared that, "the several salt springs in the 
said territory, together with as many con- 
tiguous sections to each as shall be deemed 
necessary by the president of the United 
States, shall be reserved for the future dis- 
posal of the United States: and any grant 
which may hereafter be made for a tract of 
land, containing a salt spring, which had 
been discovered previous to the purchase of 
such tract from the United States, shall be 
considered as fraudulent and null." By the 
act of the 29th February, 1808 [Id. 470], 
lands heretofore reserved were authorised to 
be sold, except section numbered sixteen, 
and the salt springs, and the lands reserved 
for the use of the same. Congress, by re- 
serving salt springs, could only have intend- 
ed to include those that were valuable, for 
the purpose of making salt This is evident 
from the reservation of as many contiguous 
sections as the president should deem nec- 
essary. It seems that on the north-east 
quarter of section 25, the tract in contro- 
versy, the surveyor indorsed, "there is an 
extraordinary salt spring, said to be supe- 
rior to any other in the territory." Symmes, 
the register, swears that this land was al- 
ways reserved. Findlay states that it was 
reserved; that it was marked on the plat, 
"U. S." The act of 24th February, 1815 [6 
Stat 150], authorises "Ferine to enter at 
private sale the north-east quarter of the 
above section; if, on inquiry, the register 
and receiver shall be satisfied that it does 
not contain any salt spring or springs, valu- 
able for the purpose of making salt." 
By the act of the 19th of April, 1816 13 



Stat 290], in the 6th section, it is provided, 
"that all salt springs within the said terri- 
tory of Indiana, and the lands reserved for 
the use of the same, together with such oth- 
er lands as may, by the president of the 
United States, be deemed necessary and 
proper for working the said salt springs, not 
exceeding in the whole, the quantity con- 
tained in thirty-six entire sections, shall be 
granted to the said state of Indiana for the 
use of the people of the said state, the same 
to be used under such terms, conditions and 
regulations, as the legislature of the said 
state shall direct: provided, the said legis- 
lature shall never sell nor lease the same for 
a longer period than ten years at any one 
time." Under this legislative grant, the 
state claims the lauds in controversy. But 
as this grant conveys, by a general descrip- 
tion, the state must show that the land 
claimed by it, comes within the description. 
It appears that the salt lick or spring in 
question, was found of no value for the 
manufacture of salt After some few at- 
tempts to make salt, it was found that the 
water was not of suflacient strength to make 
it of any value for this purpose. It was re- 
sorted to by animals, which drank the wa- 
ter, and this created an impression that it 
was a valuable salt spring. A distinction is 
made between a "salt lick" and a "salt 
spring," by defendants' coimsel, and it is in- 
sisted that the terms convey different mean- 
ings. That a lick is formed where salt wa- 
ter appears on the surface of the ground; 
but that a spring is a fountain of water. 
These terms seem to be used in the acts of 
congress, as synonymous. A "salt lick" is 
so called, in the "Western country, from the 
fact that deer and other wild animals resort 
to it, and lick or drink the brackish water. 
And in this respect no distinction is per- 
ceived between a "lick," as frequently used, 
and a "salt spring." 

Although this salt lick or spring was noted 
by the surveyor; yet it was not entered as a 
reserve on the books of the general land 
office, or on the books of the register's office 
in Cincinnati. And it appears, that in 1826, 
the commissioner of the general land office 
instructed the register of the land office at 
Cincinnati, that the existing law authorised 
him to sell the land in question at the next 
public sale. And by the act of the 12th of 
February, 1831 [4 Stat 441], the president of 
the United States was authorised to ofCer, at 
public sale, the three remaining quarters of 
section twenty-five, the other quarter sec- 
tion having been entered by Ferine, under 
the act of 1815, as above stated. On the 
10th of August, 1836, E. A. Brown, commis- 
sioner of the general land office, certified a 
list of the lands selected under the sixth sec- 
tion of the act of the 19th of April, 1816, 
which, by that act were granted to the 
state, as having been reserved from sale on 
account of salt springs. This list includes 
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the quantity of tbirty-sis sections, whicti 
was the limitation of ^the grant, and among 
them the tract in controversy was not includ- 
ed. Under a general law of the state of In- 
diana, in relation to lands on which salt 
springs were situated, a lease for the prem- 
ises in question was executed. But the les- 
see never entered Into the possession. On 
the 3d of February, 1832, a joint resolution 
of the legislature of Indiana was passed, in 
which facts, in relation to the land in contro- 
versy, were stated through misapprehension, 
and the governor was requested to corre- 
spond on the subject with the commissioner 
of the general land office. The application 
of the legislature was rejected by congress. 
But on the 3d of July, 1832 [4 Stat. 558], con- 
gress authorised the state to sell the lands 
granted to it by the act of 1816. This was 
done In pursuance of a memorial of the In- 
diana legislature, dated the 23d of January, 
1829, in which they represented that a town- 
ship had been reserved for making salt, 
which had been conveyed to the state by the 
act of 1816, and that all attempts to make 
salt had proved abortive, and they prayed 
for an act to authorise the state to sell the 
lands, etc. 

From the foregoing facts and acts of con- 
gress, it clearly appears that the land in 
controversy never vested in the state. It 
was not entered as a reserve on the records 
at Washington, or at Cincinnati. The state 
received, under the act of 1816, thirty-sis en- 
tire sections, which were all it was entitled 
to under that act; and the land now claimed 
was not included in the above. The commis- 
sioner of the general land office certified that 
the state had received all the lands within 
it, which had been reserved for salt springs. 
All of which land, it appears, under the act 
of congress, the state has sold. We are, 
therefore, clearly of opinion, that the sale 
of the land to the patentee was authorised by 
law, and, consequently, that the patent is 
valid. No ground is perceived, on which the 
claim of the state can be sustained. Judg- 
ment for the defendants. 
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Case K"©. 7,023. 

In re INDIANAPOLIS, C. & L. R. CO. 

[5 Biss. 287; 8 N. B. R. 302; 18 Int. Rev. 

Ree. 79: 21 Pittsb. Leg. J. 4; 5 

Leg. Gaz. 275.] i 

Circuit Court, D. Indiana. May, 1873. 

Banebuptct — "Where Majorittt op Creditors 
Desire It and Offer to Seodre Claims op 
Those Objecting — When for Best Interests 
OF ALL Parties— A Bankrupt Court has Full 
Equitable Discretion— The Proper Practice. 

1. Where the stockholders of. a bankrupt rail- 
road company purchase in good faith all the 
outstanding floating indebtedness of the com- 
pany, except a few minor claims, and all the 
creditors, except ttose representing these few 
claims, desire such a result, they should be al- 
lowed to have the bankruptcy proceedings dis- 
missed, on giving proper security for the pay- 
ment of the objecting creditors. 

2. It being evidently for the best interests of 
all parties, and the desire of a large majority, 
that the corporation be managed in the cus- 
tomary manner, the bankrupt court will not re- 
tain the custody and control of its property, to 
assist minor creditors in coercing their claims. 

3. A bankrupt court has full equitable discre- 
tion, and can allow a ease to be withdrawn, pro- 
vided it is done without prejudice to the inter- 
ests of any party. 

4. The proper practice in such case is to re- 
quire the deposit of adequate security for the 
payment of the claims of the non-assenting 
creditors, to remain until any contingency 
about them is ultimately settied by the highest 
court to which a ease can be taken; the claims 
to be prosecuted with reasonable diligence. 

[Gited in Re Great Western Tel. Co., Case 
No. 5,739.] 

This was a petition under the second sec- 
tion of the bankrupt act, by the Whitewater 
Valley R. R, Co., a creditor of the bankrupt, 
for the review of an order of the district 
court dismissing the proceedings in bank- 
ruptcy, on the motion of all the creditors ex- 
cept the petitioner and Charles Dwight. The 
order of the district court required security 
for the payment of Dwight's claim, but made 
°no provision for securing whatever claim the 
petitioner might be able to establish against 
the bankrupt.' [Case unreported.] Prior to 
the commencement of proceedings in bank- 
ruptcy in this case, some of the stockholders 
of the bankrupt company, under a special 
law of Indiana, had filed a bill in the state 
court for relief against the company, on the 
ground that it had become Insolvent, and re- 
ceivers were appointed by the state court to 
take charge of the property of the company, 
and, under the order of the court, went into 
possession of all its effects. On the 5th of 
May, 1871, a petition in bankruptcy was filed 
against the company. Between the date of 
filing the petition and the adjudication of 
bankruptcy by the district court, on the 8th 
of November,. 1871, the case in the state court 
was transferred to this court imder the acts 
of congress of July 27, 1866 [14 Stat 306], 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 18 Int. Rev. 
Rec. 79, and 21 Pittsb. Leg. J. 4, contain only 
partial reports.] 
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and Marcli 2, 1S67 [14 Stat 558], and tlie re- 
ceivers appointed by the state court were 
recognized by and continued to act as receiv- 
ers under the authority of the circuit court, 
and when the proceedings in banla*uptcy 
were commenced the usual order to talie pos- 
session of the goods of the bankrupt was not 
put in force, for the reason that the property 
was in the hands of receivers. After the 
transfer of the case to the circuit court of the 
United States, various parties intervened and 
filed bills and cross-bills, claiming to be 
bondholders under mortgages which had 
been given by the company prior to the com- 
mencement of the proceedings in the state 
court, and which it was conceded were valid 
and prior liens against the railroad company, 
both as to the stockholders who commenced 
the proceedings in the state court, and as to 
the parties who commenced the proceedings in 
bankruptcy in the district court The value 
of the property and efifects of the company 
was between twelve and fifteen million dol- 
lars. Independent of the bonded debt of the 
company there was at the time of the com- 
mencement of these yarious proceedings a 
large floating debt, amounting to nearly a 
million dollars. On the 13th of February, 
1873, a petition was filed in the bankrupt 
fiourt to vacate the proceedings in bankrupt- 
cy, by certain parties who represented them- 
selves as trustees of the stockholders, and 
who, as appeared from the statements in the 
petition, and which were not controverted, 
had been so appointed for the pmrpose of 
buying up all the floating claims against the 
company by means of a fund which had been 
voluntarily advanced for that purpose by the 
stockholders; and they had accordingly 
bought up all these various claims with the 
exception of one contested claim of about 
ten thousand dollars, due to Charles Dwight, 
and a claim of the Globe National Bank 
against the bankrupt company as acceptors^ 
of sundry bills of exchange held by the bank. 
They also stated in their petition that all the 
various creditors, including the bonded cred- 
itors and the Globe National Bank, and all 
the creditors of the floating debt which they 
represented, desired that the proceedings in 
bankruptcy should be superseded, and the 
company be once more permitted to take pos- 
session of its property and efifects; the only 
party dissenting to this arrangement being 
Charles Dwight. When this petition was 
filed by the trustees of the stockholders, 
Dwight appeared by counsel and objected to 
granting the order to supersede the proceed- 
ings in bankruptcy on various grounds. The 
Whitewater Valley Railroad Company also 
appeared and objected to the prayer of the 
petition of the trustees for the reason that 
they had previously made a contract with 
the Indianapolis, Cincinnati and Lafayette 
R. R. Co., by which the latter had rim the 
railroad of the Whitewater Valley R. R. Co., 
stating that there were various claims exist- 
ing or contingent, for which the Indianapo- 



lis, Cincinnati and Lafayette R, R. were lia- 
ble under their contract It was not stated 
who were the owners of these claims, nor 
the amounts, nor on what grounds they were 
payable, except in a general way that they 
were for the right of way, and for stock 
that had been injured in the operation of 
the road while leased by the bankrupt com- 
pany. The petition of the trustees to the 
district court, while denying the validity of 
Dwight's claim, proposed to make provision 
for its ultimate payment if it should be sus- 
tained before any competent court The 
district court made an order superseding all 
the proceedings in bankruptcy, but requiring 
as a condition a deposit of United States 
bonds sufficient to secure Dwight's claim 
(which deposit was in point of fact made by 
the trustees), but making no provision what- 
ever for any claim which might be found due 
the Whitewater Valley R. R. Co. To review 
this order of the district court the White- 
water Valley R. R. Co. filed this petition un- 
der the second section of the bankrupt law, 
on the ground that the claim of Dwight had 
been proved, among a large number of oth- 
er claims, in the district - court, and before 
the order was made superseding the pro- 
ceedings the petitioner had also presented 
its proof of a claim as drawer of the bill of 
exchange held by the Globe National Bank, 
a portion of which had been paid to the 
bank, and insisted that there could be no 
dismissal of the proceedings in bankruptcy 
while any claim was pending in the district 
court, and especially when there was no pro- 
vision made for the claims of the petitioner; 
that it was not competent for the district 
court to retain as a fund of the bankrupt 
and subject to its disposition the bonds 
which were deposited for the security of 
Dwight; that the proceedings should have 
been retained, or else entirely dismissed. 

Porter, Harrison & Hines, for petitioner in 
review, cited In re Sherburne [Case No. 12,- 
758]; In re Boston, H. & E. R. Co. [Id. 1,677]; 
In re Ellerhorst [Id. 4,381]. 

Hendricks, Herd & Hendricks and Joseph 
E. McDonald, for respondents, cited In re 
Miller [Id. 9,553]. 

DRUMMOND, Circuit Judge. It is to be 
observed that there was no property in pos- 
session of the bankrupt court. Assignees 
had been appointed, but they were nominal 
and were the same persons that were re- 
ceivers under the order of the state court, 
and that of the circuit com-t of the United 
States; and all the property of the bank- 
rupt was held by the receivers of the road, 
managed by them, and, of course, subject 
to all valid liens subsisting against the com- 
pany; and if the property had been ulti- 
mately controlled by the bankrupt court, it, 
of course, would have been disposed of in 
such a way as to marshal the different 
claims and liens existing against the road, 
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and they must have been paid according to 
tlieir priority, tlie liondliolders confessedly- 
holding the first lien. 

It was to avoid the sacrifice of so much 
property, which it was thought would be 
necessarily incurred if it remained in the 
banla'upt court, that the stockholders made 
the arrangement which has been referred to, 
and which was assented to by all the credit- 
ors except only Charles Dwight and the 
Whitewater Valley R. R. Co., and the ques- 
tion is, whether with such an immense prop- 
erty, with so many and various liens and 
incumbrances upon it, and such a great pre- 
ponderance, both in numbers and amounts, 
of those holding these liens, desiring the 
withdrawal of the case- from the bankrupt 
court, it should be prevented by the opposi- 
tion of the two creditors already named. It 
is quite clear that if the case had been 
wound up in the banltrupt court, and the 
property disposed of, the pjobability of its 
realizing anything for the two non-assenting 
creditors would not have been very great, 
as all these other claims would have first to 
be paid; and, in fact, there would be great 
doubt, perhaps, whether any portion of the 
floating debt would be paid, under which, 
of; course, would be included that of the 
two non-assenting creditors, and, therefore, 
it may be a question whether it was not 
most for the interest of those non-assenting 
creditors themselves that the case should 
be withdrawn from the bankrupt court, and 
some arrangement made by which their 
claims could be satisfied, and thus leave this 
large property in the control of the company, 
with the assent of the other creditors, to be 
made available, if it can be, for the ultimate 
payment of the claims which might be 
brought against it 

It is also a question, whether, in a case 
like this, it is for the hiterest of all the vari- 
ous parties that the property should remain 
in the bankrupt court, or be withdrawn from 
it For example, there could be no contro- 
versy that it would be entirely competent 
for the party against whom a decree in 
bankruptcy was made, with the assent of 
all his creditors, to withdraw it from the 
bankrupt court, and the question is, whether 
the opposition of an insignificant portion of 
the creditors can prevent that result I 
think that the bankrupt court, as a court of 
equity, has a full equitable discretion upon 
this subject and can allow a case to be with- 
drawn from "it, provided it is done without 
prejudice to the interests of any of the par- 
ties, debtors or creditors, who are before it 
And in this case I think it was competent 
for the bankrupt court to allow the case to 
be withdrawn from it, protecting the inter- 
ests of the different non-assenting creditors. 
And if the court had given the same protec- 
tion to the claims of the Whitewater Yalley 
R. R. Co. that It did to that of Dwight, this 
eourt would not feel inclined to interfere 
"With the decree. The reason why the dis- 



trict court made a distinction between the 
claims of the two non-assenting creditors 
was undoubtedly because that of the White- 
water Valley R. R. Co. was iiot set forth so 
distinctly as the other, being somewhat 
vague and uncertain, and depending more or 
less upon contingencies. But it seems to me, 
as long as there was a creditor who prima 
facie had a claim against the bankrupt com- 
pany which was liable to be proved, before 
the court could dismiss the proceedings it 
should have given some security or protec- 
tion to that claim. And it will be recollect- 
ed that there was an allegation, which was 
not denied, that the Whitewater Valley R. 
R. Co., had paid a considerable amount as 
drawer of bills of exchange, held by the 
Globe National Bank, and which, therefore, 
was a distinct and positive claim, either le- 
gal or equitable, against the bankrupt. And 
it is -further to be observed, perhaps, as a 
reason why the district court made a dis- 
crimination between the claims of the non- 
assenting creditors, that the proceedings in 
bankruptcy had been pending some time; 
that all the other claims had been proved 
in the bankrupt court except that of the 
Whitewater Valley R. R. Co. Some excuse 
is given for the fact that these claims of 
the latter company were not proved in bank- 
ruptcy, that one of these assignees, who was 
also one of the receivers, had requested that 
the proof should be postponed and should 
not then be presented in the bankrupt court 
On the whole, then, it seems to me, that 
if the proper protection can be given to the 
claims of Dwight and of the Whitewater 
Valley R. R. Co., it would be unwise, and 
contrary to the best interests of all concern- 
ed, for the property to remain in the bank- 
rupt court; and that it is desirable that it 
should be restored to the company, to enable 
it, with the aid and co-operation of all the 
principal creditors and that of the stockhold- 
ers, to endeavor to reti'ieve itself from its 
present embarrassments. The property is 
very large, the business done is apparently 
quite profitable, and there is certainly strong 
reason for supposing that with time the com- 
pany may be able to extricate itself from the 
load of debt which now oppresses it It 
seems to me, therefore, nothing more than 
the exercise of a reasonable equitable power 
which rests in the bankrupt court, to allow 
the case to be withdrawn from its jurisdic- 
tion under circumstances like these, and 
giving adequate security to one or two par- 
ties holding claims, who are opposed to the 
withdrawal, from causes which do not fully 
appear, and which are either real or im- 
aginary, but the prominent object of whose 
opposition is to coerce some settlement from 
the great mass of the creditors. Therefore, 
this court, while conceding the correctness 
of the principle upon which the decree of the 
district court was made, will modify its or- 
der dismissing the proceedings in bankrupt- 
cy, and will allow it to be done upon the con- 
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dition that the bonds which have been de- 
posited for the security of Mr. Dwight, shall 
be put in some safe place as indemnity for 
any decree or judgment which he may obtain 
for his claim against the Indianapolis, Cin- 
cinnati & Lafayette R. B. Co., there to re- 
main until the case is ultimately disposed of 
by the highest court to which it can be tak- 
en; and in this particular instance, as Mr. 
Dwight is a citizen of Ohio, the court will 
require the suit to be brought in the circuit 
court of the United States for this district; 
and also upon the condition that adequate 
security is given for any claims which may 
ultimately be established by the Whitewater 
Valley R. E-. Co. against the Indianapolis, 
Cincinnati and Lafayette R. R. Co.— the 
claims both of Dwight and the Whitewater 
Valley R. R. Co., to be presented and prose- 
cuted with reasonable diligence, and in de- 
fault thereof, any of the parties in interest 
to have the right to apply to the district 
court for the withdrawal of the bond and 
securities so deposited. 
Decree accordingly. 

NOTE. For a case in which claims against a 
partnership had been purchased in the interest 
of two of the partners, see In re Lathrop [Case 
No. 8,104]. There is nothing illegal or immoral 
in buying up the claims against a bankrupt for 
the purpose of staying proceedings. In re Pease 
[Id. 10,880]. 



Case No. 7,024. 

The INDIAN HUNTER. 

LOWE et al. v. The INDIAN HUNTER. 

[6 Adm. Rec. 343.] 

District Court, S. D. Florida. Aug. 10, 1859. 

Salvage— CoMPENSATios. 

[A large number of wrecking vessels and men 
were employed, weather permitting, for one 
month, in rescuing cargo from a ship stranded 
on the Florida reef, and succeeded in saving 
property of the value of $91,076.70. Edd, that 
the salvors were entitled to $33,852.62 as com- 
pensation.] 

[Cited in Baker v. The Slobodna, 35 Fed. 
542.] 

[This was a libel filed by John Lowe and 
others against the cargo and materials of 
the ship Indian Hunter, Austin, master, to 
recover compensation for salvage services.] 

Winer Bethel and W. C. Maloney, for 
libellants. 
S. J. Douglas, for respondent. 

MARVIN, District Judge. It appearing 
to the court that this ship, laden with three 
thousand seven hundred and fifty bales of 
cotton, bound from Mobile to Liverpool, on 
the night of the 2oth of June last stranded 
upon the Florida reef, and was totally lost, 
and that a large number of wrecking ves- 
sels and men were employed, off and on, as 
the weather would permit, one month, in 



saving the cargo and materials; that they 
have saved of the cargo three thousand four 
hundred and thirty-two bales of cotton, 
eighteen hundred and twenty-five bales of 
which were saved from the lower hold by 
diving, and aU of it saved in a more or less 
damaged condition; that the whole cargo 
has been sold under an interlocutory decree 
of the court for the sum of $88,220.75, and 
the materials for the sum of $2,855.95: 
Now, therefore, the premises considered, it 
is ordered, adjudged, and decreed that the 
clerk pay out of the proceeds of the sale of 
the said cargo and materials, to the libel- 
lants and petitioners, as follows, to wit: 
To the parties comprising the first consort 
ship, the sum of eight thousand five hundred 
and seventy-two dollars and twelve cents, 
for their services in saving seven hundred 
and sixty-eight and a half bales of cotton, 
sold by the marshal as *'dry," being one- 
quarter of. the value thereof; to the same 
parties, ten thousand three hundred and 
twenty dollars and eight cents, for saving 
eleven hundred and forty-one bales sold by 
the marshal as "slightly damaged" and 
"damaged," being forty-two per cent upon 
the value thereof; to the same parties, one 
hundred and eighty-two dollars and fifty- 
three cents, for saving portions of the ship's 
materials; to the parties comprising the sec- 
ond consort ship, three thousand one hun- 
di*ed and fifty-five dollars and thirty cents, 
for saving three hundred and ninety-one 
bales of cotton sold as "damaged," being 
forty-two per cent, of the value thereof; to 
the same parties, five hundred and forty-sLx 
dollars and thirty-seven cents, for saving 
portions of the ship's materials; to the own- 
ers, masters, and crews of the schooners 
Libbie Sheppard, Champion, and Nonpareil, 
nineteen hundred and ninety-five dollars 
and fifty cents, being one-half the value of 
two hundred bales of cotton saved by them 
by diving; to the owners, masters, and 
crews of the schooners Champion and Non- 
pareil, two hundred and thirty-three dol- 
lars and thirty-sis: cents, being one-half of 
the value of twenty-four bales saved by div- 
ing; to the schooner Harriet B. Hawkins, 
sis hundred and sisty-eight dollars and 
fourteen cents, being one-half the value of 
sixty-six and a half bales, saved by diving, 
and twelve dollars and thirty-seven and a 
half cents for saving materials; to the Lib- 
bie Sheppard and Alice, eleven hundred and 
ninety-three dollars and fifty cents, being 
one-half the value of 119^ bales, saved by 
diving; to the schooner T. E. Bond, six- 
teen hundred and forty-eight dollars and 
forty-three cents, being one-half the value 
of 177 bales saved by diving, and twelve 
dollars and twenty-one cents for saving ma- 
terials; to the schooners T. E. Bond and 
Belle of the Cape, eighteen hundred and 
sixty dollars and ninety-three cents, being 
one-half the value of 194 bales saved by div- 
ing; to the schooners Temperance, Fashion, 
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and Wye, eight hundred and forty-eight dol- 
lars and eighty-one cents, being one-half of 
the value of 89 hales, saved by diving; to 
the schooners Dudley and Sea Drift, four 
hundred and twenty-eight dollars and 
ninety-four cents, being one-half the value 
of 46 bales, saved by diving; to the schoon- 
er Sea Drift, one hundred and ninety-two 
dollars and ninety-three cents, being one- 
half the value of 21 bales, saved by diving; 
to the schooner Young America, one thou- 
sand- twenty-three dollars and eighty-one 
cents, being one-half the value of 107 bales, 
saved by diving; to the schooner Dudley, 
five hundred and sixty-two dollars and fifty 
cents, being one-half the value of 60 bales, 
saved by diving; to the schooner Llvinia, 
one hundred and one dollars and seventy- 
five cents, being one-half the value of eleven 
bales, saved by diving, and one dollar 
thirty-seven cen.ts, for saving ship's mate- 
rials; to the sloop Union, nine dollars and 
thirty-seven cents, being one-half the value of 
one bale, saved by diving; to the sloop Alice, 
one hundred and fifty dollars, being one-half 
the value of fifteen bales, saved by diving, 
and one dollar and eighteen cents for saving 
materials; to the schooner Louisa Tift, nine- 
ty-eight dollars ninety-two cents; to the 
schooner F. J. Moreno, thirteen dollars and 
eighty-seven cents; to the schooner Mary 
Browne, seven dollars eighty-eight cents; 
and to the B. W. Roberts, four dollars and 
forty-five cents,— for saving portions of the 
ship's materials; the total salvage herein 
allowed for saving the materials of said 
ship being eight hundred and eighty-one dol- 
lars and fifteen cents, and the total salvage 
for saving the cargo being thiriy-two thou- 
sand nine hundred and seventy-one dollars 
and forty-seven cents,— making the aggre- 
gate salvage on cargo and materials $33,- 
852.62. That the clerk pay out of the resi- 
due of the proceeds the costs and expenses 
of this suit and other charges, as allowed 
by the court. That the cargo and mate- 
rials be severally charged wifb the expenses 
incurred on account of each separately, and 
that such expenses as have been incurred 
for the common benefit be apportioned be- 
tween the cargo and materials, according to 
their respective values. And the said costs, 
expenses, and charges bein^ now ascertain- 
ed and apportioned as herein directed, it ap- 
pears that the total salvage, costs, and 
charges upon the ship's materials are ten 
hundi-ed and ninety dollars and eighty-nine 
cents, and the residue of the proceeds of 
said materials is $1,765.06, which is hereby 
ordered to be paid to Capt Austin for 
and on account of whom it may concern. 
And that the total salvage, costs, and 
charges upon the cargo are $40,902.27, and 
that the residue of the proceeds of said car- 
go is $47,356.31, now remaining in the 
hands of the marshal and derk to abide the 
further order of the court That the salvage 



be refen'ed to Commissioner Baldwin to di- 
vide among the salvors, according to the 
standing rule of court 



Case No. 7,0S5. 

INDIA RUBBER COMB CO. v. PHELPS. 

[8 Blatchf. 85; 4 Fish. Pat Cas. 315.] i 

Circuit Court S. D. New York. Dec. 13, 1870. 

Equity PitAOTiCE— A.mexdmest op Answer— New 
Defexoe. 

1. It is a proper construction of the 60th 
rule, of the rules in equity prescribed by the 
supreme court that good cause for allowing 
an amendment of an answer, so as to set up a 
new defence, ought not to be regarded as be- 
ing shown, where it appears that the matter of 
the proposed amendment could, with reasonable 
diligence, have been sooner introduced into the 
answejr. 

[Cited in Hitchcock v. Tremaine, Case No. 6,- 
540; Colgate v. W. U. Tel. Co., 19 Fed. 
829.] 

2. In this case, a motion to amend an an- 
swer, by setting up a new defence, in a suit in 
equi^ for the infringement of .letters patent 
after an interlocutory decree in favor of the 
plaintiff, awarding an account and a perpetual 
injunction, had been made, and the accounting 
had been proceeded with, was denied, the new 
defence being one dependent wholly on ' parol 
evidence, and it not being shown that informa- 
tion of the matter of such new defence could 
not with reasonable diligence, have been ob- 
tained prior to the making of such decree. 

[Cited in Ruggles v. Eddy, Case No. 12,118; 
De Florez v. Raynolds, Id. 3,743; Page v. 
Holmes Burglar Alarm Tel. Co., 2 Fed. 
333; Gillette v. Bate Refrigerating Co.," 12 
Fed. '110; Spijl v. Celluloid Manuf'g Co., 22 
Fed. 96; Witters v. Sowles, 31 Fed. 10.] 

[This was a motion to amend an answer, 
after final hearing and decree for injunction 
and account in a suit in equity, brought to 
restrain the defendant [Samuel F. PhelpsJ 
from infringing letters patent [No. 72,324], 
for an "improvement in combs," granted to 
William Pauley, December 17, 1867, au'd as- 
signed to the complainants.] i 

Charles M. Keller and Charles F. Blake, 
for plaintiffs. 

George Gifford and Peter Van Antwerp, for 
defendant 

BLATCHFOBD, District Judge. This is a 
suit in equity, foxmded on the alleged in- 
fringement of letters patent granted to Wil- 
liam Pauley, Decemb^r-'l'Ot867, for an "im- 
provement in combs," and assigned to the 
plaintiffs. The bill was filed June 22, 1869. 
The answer, which was filed September 6, 
1869, sets up that Pauley was not the in- 
ventor of the improvement claimed, and also 
denies any infringement It does not set up 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 8 Blatchf. 
65, and the statement is from 4 Fish. Pat Cas. 
315.1 
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any prior knowledge or use of the invention. 
A replication w-as put in to the answer, and 
evidence was taken on the part of the defend- 
ant, with a view to show that Pauley did 
not invent the improvement, but obtained 
knowledge of it from some one else, but the 
proof wholly failed. The case went to a 
hearmg, and a decree for the plaintiffs was 
made April 27, 1870, awarding an account 
and a perpetual injunction. The accounting 
has been proceeded with, and the defend- 
ant now moves, on afladavits, that the de- 
cree be vacated, the injtmction be set a^de, 
and the defendant be allowed to amend his 
answer and to put in evidence simdry mat- 
ters set up in the affidavits, which it is 
claimed go to show that Pauley was not the 
first inventor of the improvement covered by 
his patents, but that it was previously known 
and used by others. 

The sixtieth rule, of the rules of equity 
prescribed by the supreme court, provides 
that after a replication is put in, the answer 
shall not be amended in any material mat- 
ters, as by adding new facts or defenses, 
except by special leave of the court or a 
judge thereof, upon motion and cause shown, 
after due notice to the adverse party, sup- 
ported, if required, by affidavit The twenty- 
ninth rule of such rules provides that, after 
replication filed, the plaintiff shall not be al- 
lowed to withdraw it, and to amend his bill, 
■except upon a special order of the judge of 
the court, upon motion or petition, after due 
notice to the other party, and upon proof 
by affidavit that the same is not made for 
the purpose of vexation or delay, or that 
the matter of the proposed amendment is 
material, and could not with reasonable dili- 
gence have been sooner introduced into the 
bill, and upon the plaintiff's submittmg to 
such other terms as may be imposed by the 
judge, for speeding the cause. In administer- 
ing the 60th rule, it is, undoubtedly, a proper 
construction of it, in analogy to the require- 
ments of the 29th rule, that good -cause for 
allowing an amendment of an answer, so as 
to set up a new defence, ought not to be 
regarded as being shown, where it appears 
that the matter of the proposed amendment 
could, with reasonable diligence, have been 
sooner introduced into the answfer. In Smith 
V. Babeock [Case No. 13,008] it is said: 
"When application is made to amend an an- 
swer in material facts, or to change essen- 
tially the grounds taken in the original an- 
swer, courts of equity are exceedingly slow 
and reluctant in acceding to it." In Baker 
V. Whiting [Id. 786], where a rehearing was 
sought by the defendant, on the ground of 
uewly-discovered evidence, after an interlocu- 
tory decree had been made in favor of the 
plaintiff, it was held, that, if the party could, 
by reasonable inquiry and diligence, have 
-obtained knowledge of the evidence before 
the decree, he was not entitled to the relief 
asked. In Walden v. Bodley, 14 Pet [39 U. 
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S.] 156, 160, it is said, that amendments 
which change the character of a bill or an- 
swer, so as to make substantially a new case, 
should rarely, if ever, be admitted after the 
cause has been set for hearing, much less 
after it has been heard. 

The excuse set up by the defendant for 
not sooner bringing into the case the matters 
of defence he now alleges is, that, at the 
time he put in his original answer, he re- 
lied upon information which he had received, 
that Pauley had brought with him from 
Europe a comb containing the patented im- 
provement; that he caused Pauley and oth- 
ers to be examined as witnesses, and was 
greatly disappointed in the result; that he 
had sold the mfringing combs under the im- 
pression that they were covered by letters 
patent of the tfnited States granted to one 
Orrin B. Gallup, April 30th, 1869; that he 
has obtained the alleged new information 
since the decree was made; that he used all 
the diligence, and made all the search, to 
get testimony, which he supposed or believed 
was necessary for his successful defence; 
that he believes that such diligence was rea- 
sonable diligence; and that, after the hear- 
ing and decision hi the suit, he employed 
persons to make search, and travelled him- 
self to make search, among early comb man- 
ufacturers, to ascertain what had been done 
in this country respecting such combs, and 
found the information set forth in the af- 
fidavits on which the application is made, and 
of which he had no knowledge or informa- 
tion prior to the hearing. 

On these facts, it is impossible to say that 
the defendant has shown that the informa- 
tion he has acquired since the decree was 
made, could not, with reasonable dijigence, 
have been obtained prior to that time. He 
set up no defence of the kind in his answer. 
He rejected wholly such a defence, and re- 
posed on one of another character. He made 
no search whatever to obtain the informa- 
tion he now sets up, until after the decree 
was made. He shows no reason to suppose 
that if such search had been before made, it 
would not have been attended with the same 
result which it is now claimed has followed 
the search. The fact that the information 
set up has followed the search, coupled with 
the fact that no search was before maae, ihe 
defendant being himself a comb manufac- 
turer, acquainted with the trade and with 
those versed in it and knowing how to pros- 
ecute such a search, leads inevitably to the 
conclusion, that reasonable dUigence, exer- 
cised at the proper time, would have been at- 
tended with the same result which is now 
set up. The case is one where the new de- 
fence is dependent wholly on parol evidence. 
In such cases, courts of equity hesitate in 
allowing any practice which may encourage 
carelessness, negligence or inattention in 
making answers, or which may leave room 
for the introduction of testimony manufac- 
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tured for the occasion, 
[supra]. 
The motioii is denied. 
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Smith T. Babcocfe i payee, caused the bill of exchange to he pro- 
tested by a notary, which was done, and pro- 
test duly certified and authenticated in the 
manner and form and words as follows: 



Case Wo. 7,036. 

INDSEa?H T. PIERCE et al. . 

[11 Chi. Leg. News, 256; 7 Reporter, 675.] 

Circuit Court, D. Minnesota. 1879.1 

Foreign Bill op Escuangb — Due Presentment 
— ^Protest — Pkoof of Foreign Laws. 

[1. In an action upon a foreign bill of ex- 
change payable in Norway, the seal and certifi- 
cate of protest of a notary public of that coun- 
try is good evidence to prove the presentment 
and non-payment of the bill.] 

[See note at end of case.] 

[2. One protest to a bill of exchange is suffi- 
cient, and that must be according to the laws 
of the place where the bill is payable.] 

[3. The question as to whether the present- 
ment of a bill of exchange was made in due 
time is determined by the law of the place where 
the bill is payable; and the tenor, existence, 
and effect of such law may be proven by parol 
evidence.] 

[See note at end of case.] 

Action by holder of foreign bill of ex- 
change to recover against drawer. Tried by 
the court without a jury. 

J. O. McOluer and Palmer & Bell, for 
plaintiff. 

Williston & Hall and Bigelow, Flandrau 
& Clarice, for defendants. 

NELSON, District Judge. I find the fol- 
lowing facts: 

I. Pierce, Simmons & Co., bankers at Red 
Wing, on February 1, 1877, for value re- 
ceived, sold to the agent of the plaintiff a 
foreign bill of exchange of that date in the 
words following, viz.: 

J. O. Pierce. T. K. Simmons. A. W. Pratt 
Pierce, Simmons & Co., Bankers. 

Red Wing, Minn., Feb. 1, 1877. 
Exchange for 15,441.50 kr. 

At sight of this original of exchange (du- 
plicate unpaid) pay to the order of O. A. Ind- 
seth fifteen thousand four hundred and for- 
ty-one 50-100 kroner, value received, and 
charge same to account of Sk-P., I. & Co., 
Chicago, as per advice from them. 

Pierce, Simmons & Go. 
To Christiana Bank of Kredit Kasse, 
Ohristiania, Norway. 
No. 2,004. 

II. I find that the plaintiff's agent sent 
the draft to the payee, which was received 
by him in Norway at his residence in Eids- 
Vold, about fifty miles from Ohristiania, the 
place of business of the drawee on Febru- 
ary 27, 1877, and was presented for payment 
on April 12, 1877, and payment was then 
and there refused, and the- plaintiff, the 

1 [Affirmed in 106 U. S. 546, 1 Sup. Ct 418.] 
13FED.0AS.— 3 
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For an atiionntl 

over 100 kr. &}• 

not over l-' kr. j 

1877. 



Inc 



Notary Public 

in Christiania 
makes hereby known in the year 
1877, April 13. there was delivered 
FaXikTttoe. to me from Mr. O. A. Indseth, by 
Anthony Bjerke, a bill of ex- 
change reading as follows: 
"Exchange for 15,441 50 100 kroner. 
"Red Wing, Minnesota, February 1st, 1877. 

"At sight of this original of exchange (du- 
plicate unpaid) pay to the order of O. A. Ind- 
seth fifteen thousand four hundred and for- 
ty-one 50-100 kroner, value received, and 
charge the same to the account of Sk-P., I. 
& Co., Chicago, as per advice from them. 
"Pierce, Simmons & Co. 
"To Christiania Bank of Kredit Kasse, 
Ohristiania, Norway." 

—With the request that the bill of exchange 
"de non salutione" might be protested. In 
accordance with this request, and as there 
was answered in Christiania Bank of Kredit 
Kasse that the firm in question had failed, 
protest was entered on the same day by 
me, and in presence of P. Eide, as witness, 
as it is hereby protested— in optima forma 
de non salutione— besides which the right of 
the owner of the bill of exchange to demand 
and receive from all concerned full restitu- 
tion for exchange, interest, commission and 
all other costs, loss and damage already 
caused by such non-payment is reserved, in 
accordance with the statutes and laws con- 
cerning bills of exchange. 

In witness of this, this protest of the bill 
of exchange is issued under my hand and 
official seal. 

N. L. Jurgensen. (Notarial seal.) 

Paid 9 kr., nine kroner. N. L. Jurgensen. 

III. I find the defendants were notified 
that payment had been refused, by letter 
to the firm from the plaintiff, the payee, 
which letter was received by them at Red 
Wing, aforesaid, at least as early as May 
15, 1877, and also by the original certificate 
of protest, and a translation shown Pratt, 
one of the defendants, about that date by the 
plaintiff's agent, to whom. the protest was 
sent for that purpose. 

IV. I find the time required to. communi- 
cate by mail between the residence of the 
plaintiff in the kingdom of Norway and Red 
Wing, Minnesota, the residence and place 
of business of defendants, the drawers of the 
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bill of exchange, is between twenty and thir- 
ty days. 

V. I find the two letters, copies of which 
are here given, were written and mailed to 
the plaintifE by the defendants on the days. 
they bear date, and were received by the 
plaintiff in Norway on the 13th and 15th of 
March, respectively: 

(Copies.) 

Pierce; Simmons & Co., Bankers, Foreign 
Exchange and Passage Tickets. . 

Red Wing, Minn., Feb. 13, 1877. 

Dear Indseth:— We are very much annoyed 
by learning that our notice ot your last large 
draft was not received by our friends, and 
consequently not advised to Christiana, Bk., 
as we fear it will cause you trouble. We 
bought gold at best rates and gave draft to 
Boxrud same day. Still it will be all correct 
soon. 

Hastily yours, Pratt. 

We hope you will not be worried. 

Pierce, Simmons & Co., Bankers, Foreign 
Exchange and Passage Tickets. 

Red Wing, Minn., Feb'y 15, 1877. 

Dear Friend Indseth:— Fearing that our 
last large draft might not be paid owing to 
loss of our advice, we to-day cause a cable 
dispatch to be sent to Christiana directing 
payment, so you will be put to no trouble 
or expense. Your kind favor of Jan. 15, reed. 
We telegraphed and bought gold at best 
rate for you and hope you will be satisfied 
with our action and rates. Business very 
dull— never saw it so at this season. Warm 
and pleasant here now. 

Tours ti-uly. Pierce, Simmons & Co. 

VI. I find the defendants had no money 
to their credit with the Christiania bank in 
Norway, when the bill of exchange was 
drawn, and depended for its acceptance and 
payment by the drawee upon the advice of 
Skow-Peterson, Isberg & Co., bankers of Chi- 
cago, to the Christiania bank to pay the 
same. 

VII. I find the firm of Skow-Peterson, Is- 
berg & Co., of Chicago, failed and made an 
assignment on March 21, 1877, and from 
February 28th to March 21, 1877, inclusive, 
had to their credit with Christiania bank 
money enough to meet this draft, but that 
no portion of the same had been set apart 
by the Christiania bank to meet this par- 
ticular bill of exchange, and the assignee 
of Skow-Peterson, Isberg & Co. has received 
from the Christiania bank all moneys in its 
hands belonging to this firm. 

VIII. I find the deposition of C. B. Bonne- 
vie, a citizen of the kingdom of Norway, 
and a lawyer of seven years' practice at the 
supreme court, superior court and lower 
courts of the kingdom, was taken in the 
kingdom and he testifies that he is "familiar 
with the laws and rules relating to bills of 
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exchange valid in the kingdom of Norway," 
and that '*the Norwegian law of August 20, 
1842, relating to bills of exchange, enacts 
in its paragraph one, that bills of exchange 
may be drawn with so long respite that they 
will fall due in Europe at the latest twelve 
months from, their issue. Relating to sight 
drafts it is enacted in the paragraph two, 
that they shall be presented for acceptance 
so early that their time of payment falls 
within the time prescribed in the paragraph 
one. The provisions of the paragraph one, 
of the said law do evidently refer only to 
bills of exchange drawn within this country. 
The paragraph 2, refers exclusively to aviso 
bills, as it is not required in that country 
that sight drafts be presented for accept- 
ance. « * * The laws of Norway do not 
establish any special rule concerning bills 
of exchange drawn in America and payable 
in Norway. The drawer of a bill whose lia- 
bility is to be judged of under the Norwegian 
law will be exempt from any liability in- 
cident to the bill of exchange if the bill was 
not presented within a year from its issue; 
provided, however, he can prove that owing 
to the delayed presentation he suffered a loss 
in his accounts with the drawee. If he can- 
not prove that he is liable as if having only 
signed a simple bond. Our laws establish 
no rule concerning presentation of bills with- 
in a reasonable time." 

IX, I find the law of Minnesota (Revision 
1866, p. 526, tit 7, § 53) enacts: "The exist- 
ence and the tenor or effect of all foreign 
laws may be proved as facts by parol evi- 
dence, but if it appears that the law in ques- 
tion is contained in a written statute or code, 
the court may, in its discretion, reject any 
evidence of such law that is not accompanied 
by a copy thereof." 

Conclusions of Law. 

I. The protest purporting to be sealed and 
the impression affixed to the notary's name, 
declared to be his seal, is suflScient, and 
upon general principles of commercial pol- 
icy is accredited. [Townsley v. SumraU] 2 
Pet. [27 U. S.] 179; [Nicholls v. Webb] 8 
Wheat. [21 U. S.] 326, 333; U. S. v. Wilson 
[Case No. 16,730]; 3 Phil. Ev. p. 1277, note 
884; Id. p. 1053, note 704; Id. p. 1259; 3 
Kent, Gomm. p. 93, note b; Byles, Bills, p. 
140; 20 Wend. 85, as to seal; [Pillow v. 
Roberts] 13 How. [54 U. S.] 473; Greenl. 
Ev. p. 6; Chit. Bills, p. 215. 

II. The statute of the state of Minnesota 
is a rule of evidence which this court will 
apply, and, although the written foreign law 
may be proved by a copy properly authen- 
ticated, it is not requisite that all foreign 
written law be so proved. Tayl. Ev. 1231; 
Best, Ev. 31, 652; Pow. Ev. 302; 99 Mass. 
253; 14 Mass. 455; [Ennis v. Smith] 14 How. 
[55 U. S.] 426; and authorities cited. 

III. The presentment for payment to the 
Christiania Bank in Norway was in time to 
hold the drawer liable, on the refusal to pay, 
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and the notice to dra-^vers of snch refusal 
to pay and protest was legal and sujaaclent. 
[Clifton V. V. SJ 4 How. [45 17. S.] 245, and 
authorities cited. 

IV. The plaintiff is entitled to judgment 
for the amount of the principal of the hill 
of exchange, in dollars— §4,469.35— and in- 
terest thereon from April 12, at the rate of 
7 per cent per annum, to-wit: $616.14; in 
all, principal and interest, $5,085.49, with 
costs. 

[NOTE. From this judgment of the court, 
the defendants took the case to the supreme 
court on writ of error. The judgment was 
affirmed, in an opinion by Mr. Justice Field. 
106 TJ. S. 546, 1 Sup. Ct 418, In regard to the 
seal of the notary, it was held that the use of 
wax or other adhesive substance has long since 
ceased to be important. It is enough that the 
imprint of the seal be made upon the paper it- 
self in such a manner as to be readily identified 
upon inspection. "The court will take judicial 
notice of the seals of notaries public, for they 
are ofScers recognized by the commercial law 
of the world." In giving a bill upon a person 
in a foroign country, the drawer is deemed to 
act with reference to the law of that country. 
The general rule as to proof of foreign laws 
may be modified by statute.] 



Case -No. 7,0S7. 

. The INDUS. 

[Cited in Tremlett v. Adams, 13 How. (54 U. 
S.) 297. Nowhere reported; opinion not now 
accessible.] 



Case Wo. 7,0S8. 

The INDUSTHX. 

[1 Gall. 114.] 1 

Circuit Court D. Massachusetts. May Term, 
1812. 

CosTOMS Duties— Seizure of Goons — TTnIiAMNg 
Without Persiit. 

1. The 50th section of the collection act of 
aiarch 2 1799, c. 128 [1 Story, Laws, 617; 
1 Stat. 665, c. 22], applies to all cases of unlad- 
ing goods without a pjermit in any port or place 
within any collection district, whether such 
port or place be the port originally intended 
for the port of discharge of the cargo or not.2 
[Cited in The Harmony, Case No. 6,081; 
» Jackson v. U. S., Id. 7,149; The Active. Id. 
33; The Sarah Bernice, Id. 12,343; U. S. 
V. Hutchinson, Id. 15,431; The Saratoga, 
9 Fed. 328; U. S. v. One Haft of Timber, 
13 Fed. 798; U. S. v. Huff. Id. 633; U. S. 
V. Curtis, 16 Fed. 187; The Lizzie Hen- 
derson, 20 Fed. 529; The Coquitlam, 57 
Fed. 714.] 

[Cited in Buck v. Danzenbacker, 37 N. J. 
Law, 361.] 

2. Quaere, — ^if the 27th section of the same act 
applies to cases of illegal unlading after ttie ves- 
sel has arrived at a port of delivery, or at least 
of illegal unlading within such a port. 
[Cited in The Active, Case No. 33; U. S. v. 
Twenty Cases of Matches, Id. 16,559; Clark 
V. Protection Ins. Co., Id. 2,832.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts. 

1 [Reported by John Gallison, Esq.] i 

2 See U. S. V. Burnham [Case No. 14,690]. \ 



[This was a libel against the schooner In- 
dustry CWilliam Wilson, claimant) for un- 
lading goods without a permit. The vessel 
was condemned in the district court, and the 
claimant appealed.] 

G. Blake, for the United States. 
S. Dexter, for claimant 

STORY, Circuit Justice. An information 
has been filed against the schooner Industry, 
upon a seizure on account of certain foreign 
goods, exceeding $400 in value, having been 
unladen from said vessel, at the port of 
Edgartown, in the night time, without a per- 
mit, &c. contrary to the statute in such case 
provided. The facts are admitted to be as 
stated in the decree of the district court; and 
by that decree it appears, that the schooner 
Industry is a foreign vessel, and being bound 
on a voyage from the Havana to New York, 
put into Edgartown, in Martha's Vineyard. 
While lying there, in February, 1809, 400 
boxes of cigars and several boxes of sugar, 
parcel of her cargo, were unladen, in the 
night time, without a permit and put on 
board the brig Hannah, then lying at the 
same port and bound for Boston, without 
the duties thereon having been paid or se- 
cured. The value of these goods exceeded 
$400. The schooner was not permitted to 
proceed to New York, the collector of the 
port considering, that foreign ships, under 
the 9th section of the embargo act of April 
25, 1808, c. 66 [2 Stat 501], were prohibited 
from going from one port to another of the 
United States. The residue of the cargo was 
therefore entered and bonded at the custom 
house at Edgartown, and shipped coastwise 
to New York. The forfeiture is claimed im- 
der the 50th section of the collection act of 
March 2, 1799, c. 128 [1 Stat. 665, e. 22], 
which provides, that "no goods, wares, or 
merchandize, brought in any ship or vessel 
from any foreign port or place, shall be un- 
laden or delivered from such ship or vessel 
within the United States, but in open day," 
except by special license, nor at any time 
without a permit from the collector, &c. on 
pain of forfeiture of the goods, &c. and also 
of the vessel, if the value of the goods, &c 
exceed $400.3 

The facts of this case bring it completely 
within the terms of the 50th section. But it 
is contended on behalf of the claimant, that 
though Wilkin the terms, the case is not 
within the purview, of that section. That it 
is designed to apply solely to vessels which 
had arrived at their ports of destination and 
discharge, and not to arrivals at any inter- 
mediate ports, as was the case of the Indus- 
try. And the 27th section of the act has been 
cited in support of the argument That sec- 
tion (the 27th section) clearly applies to ves- 
sels, which have not reached their port of 
destination and discharge. It provides, that 
if after the arrival of any ship or vessel la- 



3 See The Harmony [Case No. 6,081]. 
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den with foreign goods, and bound to the 
United States, within the limits of the dis- 
tricts of the United States, or within "four 
leagues of the coasts thereof, any part of the 
cargo of such ship or vessel shall be unladen 
for any pux-pose whatsoever, from out of 
such ship or vessel, as aforesaid, before such 
ship or vessel shall come to the proper place 
for the discharge of her cargo, or some part 
thereof," the part so imladen shall be for- 
feited, &c. Now the argument is, that as 
tliis section covers the case, and contains dif- 
ferent forfeitures from the 50th section, it 
ought not to be deemed to be within the pur- 
view of the 50th section, because in this way 
the same ofCence would be punishable with 
various penalties. And it is said, that the 
legislature might with good reason omit a 
forfeiture of the vessel on account of an il- 
legal unlading at an intermediate port, be- 
cause in such case no fault or negligence 
could be justly imputable to the owner, on 
account of his absence from the scene of ac- 
tion. 

The argument is certainly not without 
weight, and is favored by the natural con- 
struction of the words "before such ship or 
vessel shall come to the proper place for the 
discharge of her cargo, or some part there- 
of.". But it should be considered, that rev- 
enue laws rarely proceed upon the ground 
of such a distinction, as to the owner. In 
general the act of the master, who is the 
confidential agent of the owner, is imputed 
to the owner; or at least the latter is held 
responsible for the acts of the former, so 
far as the laws inflict forfeitures of the prop- 
erty on account of illegal trafaic. Nor is it 
sufficient to authorize a court to extract a 
case from the express prohibitions of one 
section of an act, that already the same of- 
fence is punished by a different penalty in 
another section. If the wording of both sec- 
tions clearly embrace the same case, which 
is to be held nugatory? I know of no prin- 
ciple of law, that would enable me to reject 
either. If, therefore, it should be proved, 
that the 50th section might embrace some 
cases (for clearly it cannot reach all) within 
the prohibitions of the 27th section, I am 
not aware how I would get over the express 
language. I should be obliged to hold the 
forfeiture cumulative in such cases, unless 
the legislature had enabled me, by direct or 
constructive exceptions, to escape from such 
a conclusion. The prohibitions of the 27th 
section certainly do not reach cases, where 
the illegal unlading is after the arrival of 
the vessel at her intended port of discharge. 
If the words of that section, "after the ar- 
rival, &c. within the limits of any of the 
districts of the United States," are to be 
construed as embracing an arrival in any 
port of entry or of delivery within such dis- 
tricts, which is not the port of intended dis- 
charge of the cargo, so as to make the un- 
lading thereof in such port illegal within the 



same section, then it may reach cases with- 
in the express language of the 50th section. 
But perhaps there is some reason to doubt, 
whether the 27th section contemplates any 
case of unlading in any place within a dis- 
trict, which is a port of entry or delivery. 
The sections, from the 23d section to the 
30th section, manifestly contemplate a pro- 
gressive advancement in the voyage towards 
our ports; and the 30th section seems the 
first which contemplates an arrival of the 
vessel within the limits of a port, at which 
an officer of the customs resides. From 
that section onwards to the 50th section, 
the provisions seem to refer to vessels ac- 
tually in port There seems, therefore, some 
reason to contend, that the 27th section is 
confined to cases of unlading before the ar- 
rival of the vessel at a port of delivery, or 
at least to an unlading without such port. 
On this however I give no opinion. 

It seems to me, that the 50th section clear- 
ly embraces all cases of the unlading of 
goods, without a permit, in any port or 
place within any district of the United 
States. It is not even stated in the section, 
that such unlading is to be in a port, in or- 
der to make the forfeitures attach; much 
less is it asserted, that the unlading must 
be in the port of intended discharge. The 
public mischiefs of such an illegal unlading 
are equally great, whether it be at the port 
of destination or not The object of the 
law is, to prevent frauds upon the revenue, 
which is essentially aided by making it for 
the interest of the owner of the ship, as well 
as of the owner of the goods, to exercise due 
vigilance, and conduct with fidelity and hon-. 
esty. We are undoubtedly bound to con- 
strue penal statutes strictiy; and not to ex- 
tend them beyond their obvious meaning by 
strained inferences. On the other hand we 
are bound to interpret them according to 
the manifest import of the words, and to 
hold all cases, which are within the words 
and the mischiefs, to be- within the remedial 
influence of the statute. And this is what 
I understand by expounding a statute lib- 
erally, as to the offence. On the whole, the 
words of the 50th section embrace the pres- 
ent case; and I do not feel at liberty, upon 
ingenious suggestions, to narrow these 
words, so as to save from their opemtion a 
ease, also fully within the mischiefs which 
the legislature designed to remedy. I af- 
firm the decree of the district court Con- 
demned. 

Case 3Sro. 7,0S9. 

The INDUSTRY. 

[The case reported under above title in 35 
Hunt, Mer. Mag. 446, is the same as Case No. 
13,926.] 

INDUSTRY, The (JOHNSON y.). See Case 
No 7,391. 
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Case "No, 7,030. 

The INFANTA, 

[Abb. Adm. 263.] i 

District Court, S. D. New York. April, 1848. 

Seamen's "Wages — Discharge — ADMiKAxTr 
Pleadixg— Commission to Take Testimony. 

1. Wlien a lien is claimed for labor and mate- 
rials furnished in fitting out a vessel for sea, the 
admiralty courts of the United States observe 
the lex loci contractus, and grant or refuse the 
remedy sought, according as it is allowed or 
denied by that law. 

[Cited in The Maggie Hammond v. Mor- 
land, 9 Wall. (76 U. S.) 450; The Hermine, 
Case No. 6,409.] 

2. Where a sworn answer is not demanded 
by the libel, the libeilant may contradict its 
allegations, by proofs, without filing a replica- 
tion thereto, or notice of such proof. 

3. The testimony of witnesses may be taken 
on a commission sent abroad, whose names are 
not inserted in it, on satisfactory proof fur- 
nished after its return that their names or 
materiality were imknown when the commis- 
sion was sued out or transmitted. 

4. The admiralty courts of the United States 
will decline jurisdiction of controversies arising 
between foreign masters and crews, unless the 
voyage has been broken up or the seamen un- 
lawfully discharged. 

[Cited in The Hermine, Case No. 6,409; Slo- 
cum V. Western Assur. Co., 42 Fed. 236.] 

5. It is expected that a foreign seaman, seek- 
ing to prosecute an action of this description 
in the courts of this country, will procure the 
official sanction of the commercial or political 
representative of the country to which he be- 
longs; or that good reasons will be shown for 
allowing his suit in the absence of such ap- 
proval. 

[Cited in Es parte Newman, 14 Wall. (81 U. 
S.) 169.] 

6. The testimony of the master of a foreign 
vessel that he had discharged a seaman in this 
port, will not be allowed in a suit by the sea- 
man, in this court, against the vessel for wages, 
to countervail hi3 official report to the con- 
sul of his nation, that the seaman deserted the 
ship. 

Two libels in rem were filed against the 
bark Infanta— the one by Robert Wood, the 
other by George States— both to recover 
•wages. The facts in each cause being nearly 
the same, the causes were heard and decided 
together. The bark Infanta was built in 
Nova Scotia, by a British subject resident in 
that province; and prior to the commence- 
ment of these actions was sold and trans- 
ferred by her builder to John S. De Wolf, a 
British subject, resident in Liverpool, Eng- 
land; who was the claimant in these suits. 
The libeilant Wood shipped as first mate on 
board the bark, at Parrsborough, in Nova 
Scotia, on April 29, 1847. States shipped as 
mariner, at the same place, on the 26th of 
May following. The shipping eonti'act was 
for a voyage to New York, and from thence 
to Liverpool, Great Britain, and back to a 
port in the United States or British America. 

1 [Reported by Abbott Brothers.] 
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Both libellants alleged that they were dis- 
charged from the bark at New York. The 
answer admitted the discharge of the libei- 
lant Wood, but denied the discharge of 
States, and averred that he deserted the ves- 
sel, and that his wages had been paid him 
in fuU. The answer in each cause, also, im- 
puted a fraudulent collusion between the 
master of the vessel and the libellants with 
intent to charge the vessel with unjust de- 
mands, and to exaggerate the amount of 
wages due to the libeHant. By a schedule 
attached to his libel, the libeilant Wood stat- 
ed his claim, as follows: 2 

Wages under the shipping articles. ... § 40 43 
Wages as mate, while fitting the bark 
for sea, from Jan. 12 to April, 1847, 

SV'> months, at £5 per month 77 70 

Or. by cash $ 40 43 

Balance claimed 77 70 

$118 13 $118 13 

By a like schedule annexed to the libel of 
States, his claim was thus stated: 

For wages, as carpenter, &c., on the 
vessel, from Nov., 1846, to May, 

1847, 66 days, at §1.50 per day § 99 00 

Wages, as mariner, from May 17 to 
July 17, 1847, two months, at $18 

per month 36 00 

Cr. by cash $ 20 00 

Balance demanded 115 00 

$135 00 $135 00 

W. Wordsworth, for libellants. 
Francis Griffin, for claimant. 

BETTS, District Judge. The libels artide 
upon services rendered by the libellants an- 
terior to the shipping agreement, and charge 
that they form liens upon the vessel to be 
enforced in this court The answers deny 
the indebtedness, and also assert that if it 
exists, it is in both instances the personal 
debt of May, the master of the vessel, who, 
it is alleged, furnished the work of fitting up 
the vessel under contract with the owner. 
Bach answer, also, excepts to the jurisdiction 
of the court on the subject-matter- Volu- 
minous proofs have been taken on these is- 
sues. 

The competency of the evidence offered by 
the libellants is denied on the part of the 
claimant, on the ground that no replications 
were filed to the answers; nor did the libel- 
lants give the notice, in writing, allowed by 
the practice of the court to be given in place 
of a replication, that they "would take testi- 
mony in contradiction of the answers. So, 
also, the admissibility of the testimony of 
several witnesses taken on a commission to 
Nova Scotia, is excepted to by the libellants. 



2 It will be noticed that there are discrepan- 
cies in the statement of Wood's claim, given 
above. The computation was so presented in 
the pleadings, and we give it as it there ap- 
peared. The inconsistency has no bearing on 
the CLuestiou discussed in the cause. 
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because the names of those witnesses were 
not furnished them preyious to the examina- 
tion. 

Neither objection is maintainable. The 
libels do not demand the answer of the claim- 
ant under oath. Rule 87 of the district court 
declares, that "an answer need not be put in 
under oath, unless so required by a sworn 
libel." Both answers, in these cases, were 
put in without attestation by oath. Rule 88 
dispenses with a replication or written notice 
in all cases except those in which the libel- 
lant intends to offer proof in opposition to the 
allegations of a sworn answer. Accordingly 
the libels and answers are before the court 
merely as pleadings, forming issues between 
the parties, and open to the same proceed- 
ings as if the answers had been sworn to 
and replications filed. 

It is satisfactorily proved, on the part of 
the claimant, that the names of the witnesses 
referred to, or the importance of their evi- 
dence, were not discovered by the claimant 
until the commission was put in execution 
abroad, and in such case the testimony may 
be taken without previous designation of the 
witnesses to the opposite party. Rules 42 
and 49 of the circuit court supply authority 
for executing the commission in the manner 
pursued in this case, and those rules regulate 
concurrently the practice of this court. Dist. 
Ct. Rules, 240. 

Although these cases must be disposed of 
on other and genei-al principles, governing 
actions of this character in the courts of the 
United States, yet in view of the great labor 
and expense incurred by the parties in taking 
these proofs, and with the desire of acquaint- 
ing myself fully with the merits of the case,— 
supposing that a suggestion from the court in 
behalf of the libellants, if they have succeed- 
ed in establishing meritorious claims against 
the vessel, might conduce to an adjustment 
between the paxiies, and spare further liti- 
gation,— I have taken the pains to go oyer the 
evidence in full. A careful examination of 
the proofs discloses no reason why the court 
should not apply to these causes the rules 
which deny jurisdiction to enforce in rem, 
payment for services rendered to a foreign 
vessel in her home port, and authorize the 
court to decline Jurisdiction of an ordinary 
suit for wages, prosecuted between foreign- 
ers, for services in a foreign vessel. 

First, as to the claim to a lien for the serv- 
ices performed on the vessel while in Nova 
Scotia. The rendering of these services by 
each of the libellants was a transaction in a 
British port and between British subjects. 
Bach contract for those services, whether di- 
rect or implied, had its origin within that 
jurisdiction, and was manifestly intended to 
be there performed upon both sides. The 
first element in the claim of a privilege in 
such debts, attaching them to the body of 
the vessel, is this: indisputable evidence that 
the debt had that operation and privilege un- 



der the laws of the place where it was con- 
tracted. In England, such a debt as is shown 
in this case would have no privilege, nor 
could admiralty courts take cognizance of it. 
Abb. Shipp. 143. The act of 3 & 4 Vict c. 
65, § 6, extending the jurisdiction of the ad- 
miralty, applies in respect to necessaries fur- 
nished, only to foreign vessels. The law in 
the provinces stands upon the same footing 
as in the mother country, in respect to the 
rights and liabilities of ship-owners. U. S. 
V. The Recorder [Case No. 16,129]. This 
court originates no right in respect to debts 
or contracts which did not accompany their 
inception. It administers the general mari- 
time law, but will never, in controversies 
wholly of foreign origin, and between citi- 
zens and subjects of the same foreign coun- 
try, give to either a hypothecation or privi- 
lege which he would not have possessed in 
the home and common jurisdiction. The lien 
is regarded as being, in effect, an element of 
the original contract itself and inherent 
therein. The Nestor [Id. 10,126]; Read v. 
Hull of a New Brig [Id. 11,609]; The St. Jago 
de Cuba, 9 Wheat. [22 U. S.] 409. 

Courts of general jurisdiction, and proceed- 
ing according to the course of the common 
law, are governed by somewhat different con- 
siderations. They give their own remedy in 
every case suable before them, and it in no 
way affects their jurisdiction in the matter, 
that the suitor was not entitled to a like 
remedy, or indeed to any, in the place of the 
contract But the admiralty courts of the 
United States restrict themselves in this re- 
spect They will not entertain jurisdiction 
in rem over cases which, in the place of their 
origin, would not be entitled to that relief. 
The Genei-al Smith, 4 Wheat DL7 U. S.] 438; 
Peyroux v. Howard, 7 Pet. [32 U. S.] 324; 
The Marion [Case No. 9,087]; Read v. Hull 
of a New Brig [supra]; The Nestor [supra]. 
And as they would not permit the citizens 
of a state which denies a lien upon its do- 
mestic vessels for repairs and supplies, to 
pursue a vessel into another state allowing 
such a remedy against its vessels, and to 
enforce it there, so, for more cogent reasons, 
in respect to the subjects and ships of a for- 
eign country, a privilege denied them at 
home would be refused here. 

Independent of these legal objections to 
the actions, the cases could not I think, be 
sustained upon the proofs before me, if the 
claims had originated in this state, or in fa- 
vor of citizens of a different nation and of 
different residence from the owners of the 
vessel. 

Second, as to the daim for wages. A suit 
for wages between parties circumstanced as 
those now before the court cannot be sus- 
tained. The ship is still on her voyage, and 
bound from this port to one of the ports of 
Great Britain. There is no proof that these 
libellants were forcibly discharged from her. 
They should, accordingly, have accompanied 
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her to a home forum, and there pursued their 
rights. This court has repeatedly discoun- 
temtnced actions by foreign seamen against 
foreign vessels not terminating their voyages 
at this port, as being calculated to embarrass 
commercial transactions and relations be- 
tween this country and others in friendly 
relations with its 

It is expected that a foreign seaman seek- 
ing to prosecute an action of this description 
in the courts of this country, will procure 
the official sanction of the commercial ■ or 
political representative of the country to 
which he belongs, or that good reason will 
be shown for allowing his suit in the absence 
of such approval. 

Upon the libel of Wood, however, it ap- 
pears that he gives a credit to the exact 
amount of his wages, and upon the shipping 
articles there is endorsed the certificate of 
the British vice-consul at this port, "that the 
master has, with his sanction, discharged 
and paid off Robert Wood, the first mate," 
dated July 3, 1817. If this evidence does not 
conclude Wood in any court, it, at all events, 
affords satisfactory reasons to this court for 
declining cognizance of the matter, and for 
remitting him to the tribunals of his own 
country, where the validity and effect of 
these official ti*ansactions may be properly 
investigated and determined. 

On the same day, the vice-consul certified 
in the articles, that the master "reports the 
desertion of George States and other sea- 
men." Any court would receive with great 
distrust any document or deposition of the 
master, attempting to set up his free dis- 
charge of States from the ship, anterior to 
such official report that the seaman had de- 
serted. It certainly presents a case more 
pertinent to the jurisdiction of the British 
courts, which can more appropriately meas- 
ure the acts of the official agent of their gov- 
ernment, and determine the rights of their 
own subjects, than can a foreign though 
friendly tribunal, which might fail of setting 
a just appreciation upon the polity of her 
laws of navigation and trade, and might thus 
unintentionally counteract important public 
interests in attempting to adjudicate upon 
the individual demands of her subjects. 

Upon these considerations, I shall dismiss 
botli these libels; and to protect the vessel 
and her master in the ports of the United 
States against a repetition of these suits, a 
decree for costs wiU be ordered against the 
libellants. Decree accordingly. 

[The libellants subsequently appealed to the 
circuit court. Motions were then made by the 
claimant that the appeals he dismissed, or the 
libellants be required to execute new stipulations 
upon the suits pending. The motions were de- 
nied. Case No. 7,031.] 

3 See, also, Davis v. Leslie [Gase No. 3,639], 
where the grounds upon which the jurisdiction 
in these cases rests, and the limits within which 
it will be exercised, are fully stated. 



Case ISTo. 7,031. 

The INFANTA. 

[Abb. Adm. 327.] i* 

District Court, S. D. New York. July, 1848. 

Admiralty— Practice— Stipulation— Defect- 
ive Execution. 

1. The requisites of a valid stipulation in ad- 
miralty, considered. 

2. An irregularity of practice must be object- 
ed to by the party affected by it, within the term 
of the court nest subsequent to its becoming 
known to him. 

3. A defective execution of a stipulation will 
be deemed waived unless excepted to before the 
close of tie term next after liie opposite party 
has notice of the defect. 

4. This rule is strictly observed in the case 
of stipiilations given in behalf of seamen. 

Two libels in rem were filed by seamen 
against the bark Infanta— the one by Rob- 
ert Wood, the other by George States— both 
to recover wages. The causes were brought 
to final hearing together in April, 1848, — see 
[Case No. 7,030],— and the court then de- 
creed that the libels be dismissed with costs. 
The final decrees therein were perfected 
early in May following. The libellants 
thereupon appealed to the circuit court. 
Motions were now made in behalf of the 
claimant that the appeals be dismissed, or 
the libellants be required to execute new 
stipulations upon the suits pending in court 
unexecuted, before the appeals should be al- 
lowed to take effect. The motions were 
founded on two alleged irregularities on the 
part of the libellants, in putting in and per- 
fecting their stipulations under the rules of 
the court, on entering their appeals. 1. 
That only one surety was given, and that 
each libellant was a non-resident of this dis- 
trict, and did not himself sign the stipulation. 
2. That justification by the stipulators was 
taken in surprise of the claimant's proctor, 
and at a time different from the one ap- 
pointed for the pui"pose. 

J. Larocque, for the motion. 
Wm. Wordsworth, opposed. 

BETTS, District Judge. In suits in the 
admiralty courts, each party is required to 
give seeiliity apud acta, in open court, or by 
bail or stipulation out of court, on initiating 
an action or defence. Dist. Ct. Rule 44; 
Sup. Ct. Rule 5. This proceeding was at- 
tended with much formality under the an- 
cient practice, and became a branch of crit- 
ical learning, and of no inconsiderable per- 
plexity. The topic is ably investigated by 
Judge Ware, in Lane v. Townsend [Case No. 
8,054], and the methods pursued are pointed 
out in Clarke, Praxis, Adm. tit 4-12; 2 
Browne, Civ. & Adm. Law, 356. The sub- 
ject is now one rather of curious inquiry 
than of practical importance in this court, 

1 [Reported by Abbott Brothers.] 
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because It Is here fully regulated by the 
standing rules of this and the supreme 
court, at least in so far as the points arising 
under these motions are concerned. To ef- 
fectuate the appeal so as to suspend execu- 
tion on the decree in this court, it was nec- 
essary for the libellants to give security by 
stipulation within ten days after the decree 
was rendered (Dist Ot Rule 153), and also 
to s6rve upon the claimant four days' notice 
of the names of the sureties proposed, and 
of the time and place of giving the stipula- 
tion. Rule 154. The libellants, if resident 
within the district, must execute the stipula- 
tion personally, with at least one surety 
resident therein. Non-resident parties must 
supply at least two sureties. Rule 59. This 
seems to be the usual course of practice in 
the American coui-ts of admiralty, and the 
formal steps for carrying out the regula- 
tions are indicated in the elementary books, 
Dunl. Adm. Prac. 155, 156; Betts, Adm. 25, 
26. 

The allegations set forth in the papers, up- 
on which this motion is founded and attest- 
ed to on the part of the claimants, are con- 
tradicted and repelled by the greater weight 
of evidence given in behalf of the libellants, 
except that both libellants are not proved 
to have been residents of this district at the 
time the stipulations were executed. They 
were transient seamen, employed backwards 
and forwards in voyages between New 
York, the West Indies, and Portland in 
Maine. 

The sole defect or irregularity established 
by the proofs, then, is that two sureties 
were not furnished in the stipulations ob- 
jected to. All the proceedings excepted to 
by the claimant took place with his full 
knowledge in May last, but he has forborne 
applying for relief against the alleged irreg- 
ularities until the present term of July. 

It is the settled practice of this, and it is 
believed of all other courts, that irregulari- 
ties of proceeding, known to the party con- 
cerned, must be objected to at the first legal 
opportunity in court, after the time of its 
occurrence. If the fraction of the May 
term remaining after the steps had been 
taken by the stipulators to justify their suf- 
ficiency might be disregarded by the claim- 
ant, yet he was bound to make Ids objec- 
tions to the stipulations at the June term, 
or he will be held to have waived aU excep- 
tions to matters of in-egiilarity. 

One surety is sufficient in the stipulations, 
where the principal is a resident within the 
district, and it is not indispensable to the 
validity of a stipulation in any case, that it 
be executed by two sureties. It is a privi- 
lege of the party, which he may enforce or 
not, at his option. Dist. Ct. Rule 59. It 
would be grossly inequitable to suffer the 
claimant to stand by and witness the signa- 
ture of the stipulations by one surety only, 
without objecting to it, and subsequently 
permit him to vacate the act for irx-egular- 



Ity. The signatures of two sureties are not 
vital to the stipulation. It is a formality 
only, which the opposite party may waive, 
and which, under the facts, the court will 
deem him to have done in this instance. 
This would be done on general principles; 
but there are additional reasons why the 
most liberal intendments and presumptions 
should be applied in favor of seamen, to up- 
hold their acts, and prevent sharp practice 
to their disadvantage, in litigations for the 
recovery of their wages. The claimants may 
have now selected a time to exact their 
present execution of the stipulations, when 
they are absent on foreign voyages, and 
their present inability to fulfill that formal- 
ity might bar their seeking relief by appeal 
from the decisions made in this court 
against their demands; and the addition oE 
their names to the stipulations may usually 
be regarded a^ the emptiest formality, for 
it is not to be supposed that the personal 
responsibility of men of their class can sup- 
ply any aid to the obligations, or any pecun- 
iary advantage to the claimant Independ- 
ent of the laches of the claimant, in delay- 
ing his application to the court for a period 
of six weeks after notice of this informality, 
if it be one, I hold that the claimant must 
be deemed to have intentionally waived the 
execution of the stipulations by the libel- 
lants. The motions are accordingly both de- 
nied. Order accordingly. 



Case No. 7,032. 

In re INGALLS. 

15 Law Rep. 401.] 

Circuit Court, D. Massachusetts. Oct. 15, 1842. 

Bankkoptcx—Pabtseeship— Costs— Separate 
Crebitors. 

1. Where one member of a copartnership be- 
came a bankrupt, and no decree was entered 
against the copartnership, and the funds paid 
into court by the assignee were derived both 
from the separate estate of the bankrupt and 
from the partnership estate; it was held, that 
the costs of the proceedings ought to be appor- 
tioned upon the separate fund of the bankrupt, 
and upon the joint fund of the partners, in pro- 
portion to the relative value thereof pro rata. 

2. The separate creditors of the bankrupt 
were solely entitled to be paid out of the sepa- 
rate estate of the bankrupt, and the joint cred- 
itors were entitled solely to be paid out of the 
joint estate of the partnership. 

[Cited in Mead v. National Bank of Fayette- 
Tille, Case No. 9,366.] 

This case having been referred to a com- 
missioner, to make up the dividend sheet, 
he made a report, that the balance in court 
from which the costs taxed were first to be 
deducted was $796.00; of which sum §53.33 
belonged to the estate of William Ingalls, 
and ?742.67 belonged to the estate of Harvey 
& Ingalls, of which firm said Ingalls was a 
member. The petition for the benefit of the 
act of congress of 1841 was presented by 
William Ingalls, and no decree of bankrupt- 
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cy liad been entered against Harvey & In- 
galls. • Debts to the amount of $65 had been 
proved against William Ingalls, and to the 
amoamt of $1392.53 against Harvey & Ingalls. 
Upon these facts, the commissioner asfced 
tlie instruction of the court upon the follow- 
ing questions: (1) How shall the costs be 
apportioned? (2) How shall the funds be 
distributed between the private creditors of 
William Ingalls and the partnership credit- 
ors of Harvey & Ingalls? Upon which re- 
port the district court ordered, "that the 
questions contained in the accompanying re- 
port of the commissioner be adjourned into 
the circuit court, to be heard and determin- 
ed." The case was now submitted without 
argument. 

STORY, Circuit Justice. The first ques- 
tion Is; how in this case shall the costs 
be apportioned? And to that I answer, 
they ought to be apportioned upon the joint 
and separate estates of the bankrupt and of 
his partners, according to their relative value 
pro rata; for the separate creditors of the 
bankrupt are benefited by the proceedings, 
to the extent of the dividends, which shall 
be payable to them out of the separate es- 
tate of the bankrupt, and the joint creditors 
to the extent of the benefit derived from the 
dividends, which shall be payable out of the 
joint ejects. They ought, therefore, to con- 
tribute towards the costs, in proportion to 
the amount of the respective funds, that is, 
in the proportion, which §53.33, the amount 
of the separate estate of the bankrupt, bears 
to $742,67, the amount of the fund of the 
joint estate of the partners. 

In respect to the second question, as the 
separate debts of the bankrupt exceed his 
separate estate, and the joint debts exceed 
the joint estate of the partners, there can be 
no surplus, which shall be auxiliary to ei- 
ther. Now, the general rule of law upon this 
subject, in all cases of bankruptcy, is, that 
the separate estate must first be applied to 
the payment of the separate debts of the 
bankrupt, and the joint estate must first be 
applied to the payment of the joint debts of 
the partners; and the surplus, if there be 
any, and that alone, can be applied to the 
benefit of the separate or joint creditors, be- 
yond the fund, to which they have primarily 
a right to resort. This rule is expressly 
adopted and sanctioned by the fourteenth 
section of the bankrupt act of 1841, c. 9 [5 
Stat. 440], Applying the rule to the circum- 
stances of the present case, it is plain, that 
the separate creditors of the bankrupt can 
have recourse only to a dividend out of his 
separate estate, and the joint creditors only 
out of the joint estate of the partners. I 
shall direct a certificate accordingly to the 
district court. 

In the matter of William Ingalls, in bank- 
ruptcy. It is ordered by the court^ that the 
following certificate be sent to the district 
court upon the questions adjourned by that 



court into this court, viz.: (1) Upon the first 
question, it is the opinion of this court, that 
the costs of the proceedings ought to be ap- 
portioned upon the separate fund of the 
bankrupt, and upon the joint fund of the 
partners, in proportion to the relative value 
thereof pro rata. (2) Upon the second ques- 
tion, it is the opinion of this court, that the 
separate creditors of the bankrupt are en- 
titled solely to be paid out of the joint es- 
tate of the partnership, there being no sur- 
plus beyond the amoimt due to the creditors 
upon either fund or estate. 
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INGELS V. MAST. 

[6 Fish. Pat Gas. 415: i Merw. Pat Inv. 450.] 

Circuit Court S. D. Ohio. May, 1873. 

Patents— CoNSTRDCTioN — Joint Tokt Feasors— 
" Guaik-Dbills. " 

1. A patent should be liberally construed, so 
as, if possible, to uphold it and in this con- 
struction the patent specifications and drawings 
are all to be taken together. 

2. An invfentor is entitled to protection in all 
the functions his invention will perform. 

3. Complainant having claimed in his patent 
the combination of the concave or secondary 
hopper, the seeding-wheel turning therein, and 
the projecting flanges or cheeks on the inside 
of the hopper and opposite the ends of the seed- 
wheel, and the drawing of the patent showing 
that die seed-cup, or secondary hopper, had an 
elevated delivery, the patent is held to be for a 
combination of four elements: the concave, the 
seed-wheel turning therein, lie cheeks, and the 
elevated delivery. 

4. This patent is not anticipated by the double 
cup patented by Jessup, which shows on one 
side the concave, the seed-wheel, the cheeks, 
but no elevated delivery; and on liie other side, 
a seed-cup, performing similar functions, and 
having the elevated delivery, but without the 
cheeks. 

5. The patent is not anticipated by the Moore 
or Strayer devices. 

6. Whatever may be the effect at law of re- 
leasing one of two or more joint tort feasors, 
where the release is not under seal, in equity 
such a release should not be extended beyond 
the intent of the parties. 

In equity. Final hearing upon pleadings 
and proofs. Suit brought upon the reissued 
letters patent [No. 3,976] granted Joseph In- 
gels. May 17, 1870, for "improvement in 
grain-drills," and letters patent No. 90,268, 
dated May 18, 1869, for same. The claims of 
the reissue are stated in the opinion. The 
defendant [Phineas P. Mast] had formerly 
been engaged in the manufacture of seed- 
drills with one Thomas, with whom com- 
plainant settled, giving him a release in full, 
but not under seal. The present defendant 
declining to settle, suit was brought against 
him. He set up the release to Thomas as a 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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defense, and also denied infringement, and 
denied the Yalidity of complainant's patent, 
alleging that the same was void for want of 
novelty. The ease was heard by Judges 
SWAYNE, EMMONS, and SWING, and the 
opinion delivered by Judge SWING. The re- 
port below was prepared soon afterward, 
from the notes of the judge and the notes of 
the reporter. 

Wood & Boyd, for complainant 
Fisher & Duncan, for defendant. 

SWING, District Judge. This is a bill in 
equity, filed by the complainant to restrain 
the -defendant from infringing letters patent, 
No. 90,268, dated May 18, 1869, an^ reissued 
letters patent, No. 3,976, dated May 17, 1870. 
The bill contains the usual allegations of in- 
fringement, and avers that Thomas & Mast 
were formerly partners in making and selling 
seed-drills, and that after the partnership 
was dissolved, the complainant settled with 
Thomas, giving him a release from all lia- 
bility on account of such manufacture and 
sale. 

To this bill the defendant files an answer, 
containing these grounds of defense: 1. That 
complainant's patents ai'e void for want of 
novelty. 2. That the defendant doe^ not in- 
fringe; and, 3. That the release given to 
Thomas operates as a release to the defend- 
ant. 

In considering this case, we shall content 
ourselves with giving the conclusions to 
which we have arrived, without going 
through the various 'steps which lead to those 
conclusions. 

The first question is, what has the com- 
plainant patented? In ascertaining this fact, 
ceitain important rules have been laid down 
as guides for us in this examination. The 
first is that the patent shall be liberally con- 
strued, so as, if possible, to uphold it. Da- 
voll V. Brown [Case No. 3,662]; Parker v. 
Stiles [Id. 10,749]; Goodyear v. Central R. 
Co. [Id. 5,563]; Gibson v. Van Dresar [Id. 
5,402]; [TurriU v. Michigan S. &N. I. E. Co.] 
1 Wall. [68 U. S.] 510. Secondly. In the 
construction, the patent, specifications, and 
drawings are all to be taken together. Par- 
ker V. Stiles [supra]; [Hogg v. Emerson] 11 
How. [52 U. S.] 606; Goodyear v. Central R. 
Co. [supra]; Gibson v. Van Dresar [supra]; 
Kittle V. Merriam [Case No. 7,837]. 

Taking these. rules, following and applying 
them, let us consider what Ingels has in- 
vented. The first three claims of the reissue 
are: 1. In combination with the concaves or 
secondary hoppers, and a seeding-wheel turn- 
ing therein, the projecting flanges or cheeks 
on the inner sides of said hoppers, and oppo- 
site the ends of the seed-wheel therein, sub- 
stantially as described and represented. 2. 
Also, in combination with the secondary hop- 
pers or seed-cups, the easting of the cheeks 
or flanges, on and with the concave hopper 
or cup, when it is east, substantially as rep- 



resented, 3. Also the combinations of the 
concave, J, taclined plate, j2, cheeks, j^, and 
feeding or seeding wheel, K, as and for the 
purposes described and represented. 

[Drawing of Patent No. 90,208, published from 
the records of the U. S. Patent Office.] 




So that we flnd complainant in his claims 
has a concave, a seeding-wheel turning there- 
in, of a peculiar construction, and in com- 
bination with this the castMg of the flanges 
or cheeks upon the inner side of the con- 
cave, in the manner described. 

It is said, however, by defendant, that he 
has no particular form of seed-cup or hop- 
per described. True, so far as the claim is 
concerned, there is none. But the reissue 
says the feed-bos is to be formed in a par- 
ticular manner, and the drawing shows the 
seed-cup, in concave form, with an elevated 
delivery, and the expert Dennis shows that, 
taking the specification, claims, and draw- 
ings together, he has had no difficulty in 
constructing the feed-box. It is said, more- 
over, that the fact that the seed-cup 'is con- 
structed with the elevated delivery, in many 
ways changed the function to be performed. 

In cases of this character, the testimony of 
experts is competent, and we are to be gov- 
erned to a certain extent by them. In the 
present case, two have been placed upon the 
stand, one by complainant and one by 
defendant, and the testimony of Fulgham 
may be taken in the sanie connection. Their 
testimony establishes the fact that there are 
two classes of feed-cups— to wit, gravitating 
feed and forced feed. In the first, the seed 
is allowed to drop through the simple force 
of gravitation; in the second, there must be 
a wheel so constructed as to carry the grain 
around and up to the elevated orifice. This 
testimony shows further, that if that orifice 
is on a level, in going over rough ground, 
the grain may be easily thrown out in too 
large quantities; while if it is elevated, this 
can not occur. Dennis and Fulgham both 
recognize these two classes of feed-cups. 

It is true that the specification and claims 
make no mention of the elevated delivery, 
but it is shown clearly in the drawings, and 
construing these in connection with the speci- 
fication and claims, as they must be con- 
stnied, we find that the complainant has the 
seed-cup, the elevated delivery, the wheel 
with extended cogs, and the cheeks. 

It is said, however, that the complainant, 
in his specifications, describes the function 
to be performed by the cheeks or flanges as 
that of end-bearings for the wheels only. 
It is true that this is the only function de- 
scribed by him, and yet it is equally true. 
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according to the testimony, that they per- 
form an additional' function in holding the 
grain, and enlarging the feed-wheel, thus 
performing a positive function in the dis- 
tribution of the seed, and I take it to he 
the established law, that an inventor is en- 
titled to protection in all the functions which 
his invention may perform, whether claimed 
or not; or, in other words, that the claim 
will be extended, co-extensive with the im- 
provement. 

As to the shape of the hopper or seed-cup, 
it is described in the patent as a concave, 
and in the drawing it is clearly described as 
having an elevated discharge orifice, which 
gives it the distinguishing feature of a forced 
or compulsory feed-drill, as contra-distin- 
guished from gravitatmg or agitated feed- 
drills. 

The experts dearly recognize the division 
of grahi-drills into these two classes. By 
the improvement of the elevated cogs, this 
makes complainant's combination consist of 
the concave or seed-cup of the particular 
form, with the flanges or cheeks, with the 
plate, and the seed-wheel with the elevated 
cogs. 

Having thus ascertained in what the com- 
plainant's invention consists, let us ascer- 
tain whether it is void for the want of novel- 
ty, or whether il has been anticipated. That 
it has been anticipated in most, if not all 
its elements, we readily agree; but has it 
been anticipated in its combination of ele- 
ments? Three machines or devices are put 
in evidence to anticipate the complainant's 
machine. 

The first is the Jessup device, and I wiUsay 
that this device has given us a great deal 
of trouble in deciding this case. To some 
extent, it does seem that these elements are 
combined here. We have the concave, with 
the seed-wheel turning therein, the cheeks 
and the elevated cogs projecting beyond the 
cheelrs. But we have not in- combination 
with these three the elevated disoharge. 
The discharge in the Jessup device is on a 
level. 

On the opposite side of the same device, 
and separated only by a thin plate, we have 
a wheel performing a similar function and 
with the elevated discharge. But we can 
not take this out of its place to make the 
four elements. It is said, however, that this 
is a mere duplication. If it were, whether 
the complainant would be entitled to a pat- 
ent is not quite clear. But all the testimony 
shows that the Jessup cup that has the 
elevated delivery has only been used for a 
particular kind of grain, and has never been 
applied to all kinds. 

Between the two parts of his seed-cup, 
Jessup had a slide, and this must be closed 
when used for certain kinds of grain. The 
invention of Ingels does away with this, 
makes a simple device, and enables it to 
discharge all different kinds of grain. But 
we place the decision upon the other ground. 



that in the Jessup device there is wanting 
the elevated discharge. 

The second is the Moore device. Although 
his device may have the cheeks or flanges 
and elevated cogs, yet it does not possess 
the elevated discharge orifice. In other 
words, its specifications and drawings bring 
it within the class of drills denominated as 
those whose seed is discharged by gravita- 
tion, and not by force or compulsion. 

The Strayer device possesses the elevated 
discharge orifice, and comes within the class 
of forced or compulsory feed-drills, but it 
possesses neither the cheeks nor flanges, nor 
the wheel projecting-plate, j. Thus we find 
that the three devices relied upon in defense 
all lack a combination of the four elements 
that we find in the Ingels patent. 

The next question is, does the defendant 
infringe? There are some minor differences, 
yet the defendant, without doubt, uses the 
device covered by complainant's patent, and 
therefore infringes. He uses the three ele- 
ments,' combined with the elevated discharge. 

As to the question of release, we find in 
most, if not all the cases in which^a release 
of one joint wrong-doer has been held to 
operate as a discharge of all, notwithstand- 
ing a stipulation or reservation to the con- 
trary, have been technical releases under 
seal. Without, however, determining what 
might be the effect of such a release not un- 
der seal, with such a stipulation at law, we 
think, in equity, it should not be extended 
beyond the intent of the parties. 

We hold, therefore, that simply as a com- 
bination of four elements, there is an in- 
fringement of complainant's patents. The 
elevated orifice is all. We have upheld the 
patents on that alone; otherwise, we should 
have discharged the suit. 

[For another case involving this patent, see 
Case No. 7,03i, which is a hearing upon excep- 
tions to the master's report.] 



Case ISTo. 7,034. 

INGELS v. MAST. 

[2 Ban. & A. 24; 1 Flip. 424; 7 O. G. 836; 2 
Cent. Law J. 349; 9 Pac. Law Rep. 189.] i 

Gircuit Court, S. I>. Ohio. Feb., 1875. 

Patent Law— Measure op Damages tor Ik- 
pringement — improvement. 

Where the complainant's invention consisted 
of a combination of certain old elements to 
which some new features were added, the mas- 
ter reported the damages, based upon a license 
fee on the whole combination. Edd, that the 
complainant was entitled only to the value of 
the improvements which he had added. 

[Hearing on exceptions to master's report. 
The opinion of the court on the question of 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by William Searcy 
Flippin, Esq., and here compiled and reprinted 
by permission. The syllabus and opinion are 
from 2 Ban. & A. 24, and the statement is from 
1 Flip. 424.] 
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infringement is reported in [Case No. 7,033]. 
Tlie court there held that complainant's pat- 
ent T\-as for a combination of four elements, 
a seed cup for grain drills having a concave 
hopper; a seed wheel turning therein, with 
projecting cogs, to draw forward the grain; 
an elevated delivery orifice, so as to make 
tlie drill force feed; and cheeks or bosses 
between which the wheel turned. It held 
that the Strayer patent, earlier in date than 
that on which the suit is brought, showed 
all these except the last, to-wit, the cheeks. 
The master reported damages to the amount 
of nearly $20,000, on a basis of a license fee, 
for the whole combination covered by the 
patent in suit, and others. There was other 
testimony in the record as to the value of 
the whole combination. To this report ex- 
ceptions were flOled. On the hearing, com- 
plainant contended [under the decision of 
Judge Grier, in Livingston v. Jones [Case 
No. 8,414], and other decisions], 2 that he was 
entitled to the profit on the entire combina- 
tion, while respondent claimed that under 
the rule finally settled in Whitney v. Mow- 
ry [14 Wall. (81 U. S.) 620], complainant 
could recfover only for the additional profit 
that he had made by using the whole com- 
bination, over what he might have made by 
using all except the cheeks [the only thing 
Ingels added to the combination of Stray- 
er].2 And as complainant had rested his 
case, without apportioning the profits, he 
was entitled to recover nominal damages 
only. Respondent referred to Wayne v. 
Holmes [Case No. 17,303]; Hansom v. May- 
or of New York [Id. 11,573]; Poppenhusen 
V. New York Gutta-Pereha Comb Co. [Id. 11,- 
283]; Goodyear V. Bishop [Id. 5,539]; Carter 
V, Baker [Id. 2,472]; Scwarzel v. Holen- 
shade [Id. 12,506]; Graham v. Mason [Id. 
5,672]; Curt. Pat (4th Ed.) 458-461; City of 
New York v. Ransom, 23 How. [64 XJ. S.] 
487; Jones v, Moorhead, 1 Wall. [68 U. S.] 
155; Seymour v. McCormick, 16 How. [57 
IT. S.] 480; Mo wry v. Whitney, 14 Wall. [81 
U. S.] 620; Philp V. Nock, 17 Wall. [84 U. 
S.] 460; Whitmore v. Gutter [Case No. 17,- 
601]; and Bm-dell v. Denig [Id. 2,142]. 
[The court gave simply its conclusions.] s 

Wood & Boyd, for complainant 
Hatch & Parkinson, for defendant. 

Before EMMONS, Circuit Judge, and 
SWING, District Judge. 

EMMONS, Circuit Judge. 1st— The testi- 
mony, when analyzed, does not show ajoy 
cei-tain basis upon which the finding of the 
master can rest. No one witness swears to 
any license fee which is applicable to the 
precise thing here used, and for which dam- 
age is claimed. There is no claim that the 
report of the master is warranted by any 
proof of profits. 

2 [From 9 Pao. Law Rep. 189.] 
s [From 1 Flip. 424.] 



2d— Subject to reconsideration when the 
master's further report comes in, it is sug- 
gested that the proper measure of damages 
is the difference between the value of the 
improvement used by the defendant, and 
any other like device which was open to 
him without royalty, or by payment of a less 
royalty. This is said notwithstanding the 
suggestion in Judge Grier's decision in Liv- 
ingston V. Jones [Case No. 8,414], that there 
is no warrant for subdividing the elements 
in an improvement and giving the complain- 
ant the value only of that peculiar feature 
in it which he has added. He seems to ar- 
gue that the portion of the device which is 
improved must be taken as a unit, and the 
complainant entitled to its whole value as 
improved. We rule for the present, on the 
contrary, that he is entitled only to the val- 
ue of that which he has added, and that 
SUCH a subdivision should be made (see 
Jones V. Moorhead, 1 Wall. [68 V. S.] 155), 
which, although not deciding the question of 
damages, modifies Judge Grier's doctrine of 
unity. 

3d— The master wiU, however, make an ad- 
ditional report, upon the basis that the com- 
plainant is entitled to damages for all the 
profits which the defendant has made by the 
use of the improved cheeks described in the 
patent. This, as distinguished from the rule 
which would confine him to the difference of 
the value of the cheeks, and such as he 
might have used without royalty. 

It will be recommitted to the master to 
make a further report in accordance with 
these views. Ordered accordingly. 

[See Case No. 7,033.] 



Case "No. 7,035. 

INGELS V. MAST. 
[See Case No. 7,034.] 



Case ISTo. 7,036. 

INGERSOLL v. BBNHAM et al. 

[14 Blatohf. 362; 3 Ban. & A. 179.] 1 

Circuit Court S. D. New York. Dec. 22, 1877. 

Equity Practice — Imterlocutort Decree — 
When Opened — ^Newi-y-Disoovereij Decision. 

Under the circumstances of this case, the 
court refused to open an interlocutory decree. 

[Cited in United States Stamping Co. v. King, 
7 Fed. 868.] 

[Bill by Lorin Ingersoll against Darius 
Benham and others.] 

Frederic H. Betts, for plaintiff. 
Benjamin F. Lee, for defendants. 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 3 Ban. & A. 179; and 
here republished by permission.] 
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WHEELER, District Judge. This cause 
lias been lieard on tlie petition of the de- 
fendants to open the interlocutory decree 
heretofore entered therein, because of the 
discovery of new matter, and the failure 
of their then counsel to fully represent their 
interests, and the answer of the orator 
thereto. It appears therefrom, ■ that there 
has been no discovery of any new evidence, 
but only a discovery of a new use of that 
which was before well known. It is not 
claimed but that the facts were all fully 
known to the defendants and their counsel, 
but that the circuit court of the United 
States in the district of New Jersey has 
made a decision upon the facts, which they 
did not know of, and the like of which 
neither they nor their counsel saw fit to 
ask to have made here. If that was the 
only decision that had been made, and the 
question was open, doubtless, it would have 
great and, perhaps, 'controlling weight here. 
But, not only is the question foreclosed by this 
interlocutory decree, but also by a judgment 
the same way in an action at law, on the law 
side of this court, between these same 
parties. So that, if this decree were re- 
moved, that judgment would still stand as 
a conclusive adjudication of the rights of the 
parties involved, which would bind the court 
to make the same decree again. Therefore, 
it would be useless to open the decree, under 
the circumstances, if it was allowable, under 
the usual rules applicable, to open a de- 
cree for such a reason. But, further, the 
reason is not adequate. The decree in the 
district of New Jersey might as well be 
opened on account of the one here, as vice 
versa. 

There is nothing t6 show but that the de- 
fendants were in fact fully and properly 
represented by their counsel, according to 
his best judgment The petition alleges, in 
substance, that they did not know he was 
so situated that he' could not so represent 
them, but scarcely, if at all, sets forth that, 
in fact, he was so situated. But, if it be 
taken as an allegation to that extent, the 
allegation is not admitted in the answer nor 
proved by evidence, and it would be unsafe 
and unjust, not only to the orator but to 
the solicitor, to assume that he did not do 
his full duty, without full proof that he did 
not. Let the petition be dismissed. 

[For a hearing upon exceptions to the master's 
report, see Oase No. 7,040.] 



INGERSOLL v. BBNECAM. See Case No. 7,- 
040. 



Case Wo. 7,037. 

INGERSOLL v. The OARBARGA. 

[The case reported under above title in 29 
Hunt, Mer. Mag. 716, is the same as Oase No. 
2,2765 



(Case No. 7,039) INGERSOLL 
Case "No. 7,038. 

INGERSOLL v. The OAHBARGA. 

[N. Y. Times, June 6, 1852.] 

District Court, S. D. New York. 1852.1 

CosTKACTS— Damages pob Breach — Ai>anRAi.TT. 

[1. A libel may be maintained in admiralty 
for damages sustained by reason of the refusal 
to accept boats built under contract with the 
master of the vessel.] 

[2. The boats having been built under the su- 
perintendence of the master, who ordered one 
sent to the vessel, where it was refused, and 
tlie other having been rejected for insufficient 
workmanship, the vessel was nevertheless lia- 
ble.] 

[3. The measure of damage is the actual 
amount of loss on the contract price, deducting 
the amount received on the sale of the boats to 
others.] 

This was a proceeding by way of libel 
in the admiralty court, to recover a balance 
due the libellant [Chandler L. Ingersoll] 
for building two boats for the Carbarga, to 
take out to Chagres, in which he was to be 
paid a stipulated price, deducting §30, as the 
value of an old boat to be taken by the libel- 
lant as part payment. The orders for the 
boats were signed by the captain of the 
bark, and he superintended the building of 
them from day to day, and gave an order in 
writing for one to be sent down to the ship. 
It was taken to the vessel, but not received, 
and the other was refused at the yard of 
the builder, on alleged insufficuency as to the 
workmanship. The boats were sold by the 
libellant at a loss, and it was claimed, that 
the vessel was liable for the entire cost, 
§320.40. 

THE COURT (JUDSON, District Judge) 
held that the action was properly brought 
in the court, and the libellant must recover, 
but that the rule of damages must be the 
actual amount of loss on the contract price, 
deducting the amount received on the sale 
of the two boats. A reference must be had 
to ascertain the amount of damages. 

CJ?his decree was reversed by the circuit court 
on appeal. Case No. 2,276.] 



INGERSOLL v. The CARBARZ. See Case 
No. 7,038. 

Case M"o. 7,039. 

INGERSOLL v. JEWETT et al. 

[16 Blatchf. 378; 4 Ban. & A. 361; 9 Report- 
er, 105.] 2 

Circuit Court, N. D. New York. June 5, 1879. 

Patents— INFRINGEMENT — License— Estoppel. 

L. sued J., in equity, for infringing a patent. 
J. set up, by plea, that, in June, 1875, L. sued 
T. for infringing the same patent; that T. 

1 [Reversed in Case No. 2,276.] 

2 [Reported by Hon, Samuel Blatchford, Cir- 
cuit Judge; reprinted in 4 Ban, & A, 361, and 
here republished by permission. 9 Reporter, 
contains only a condensed report.] 
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was a licensee under a patent granted to W. 
before the patent to L. was granted whicii em- 
bodied the improvement described in the pat- 
ent to L. ; that W. assumed the defence of that 
suit; that it was tiierein adjudged that "W. 
was the firet inventor, and that the patent to 
L. was void for want of novelty; and that J. 
was a licensee of W., under a license granted in 
October, 1874, and was making the article de- 
scribed in the patent to W.: Held, tiiat the fact 
that the license was granted before the judg- 
ment was rendered was alone sufScient to pre- 
vent the judgment from operating as an estop- 
pel against the plaintiff. 
[Cited in United States Stamping Co. v. King, 

7 Fed. 860; Brush v. Naugatuck R. Co., 

24 Fed- 373; Consolidated Roller-Mill Co. 

V. George T. Smith Mid. P. Co., 40 Fed. 

306.] 

[This was a bill by Lorin Ingersoll, trus- 
tee, against John C. Jewett and others, for 
the alleged infringement of letters patent 
granted for an improvement in metallic cus- 
pidors.] 

A. T. Compton Attlebury and Frederic H. 
Betts, for plaintiff. 
Charles F. Blake, for defendants. 

WALLACE, District Judge. The proofs 
taken under the bill, plea and replication 
present the question of the effect of a for- 
mer adjudication against the validity of the 
complainant's patent The plea sets up this 
former adjudication as an estoppel in favor 
of the present defendants. The bill charges 
infringement, by the defendants, of letters 
patent [No. 119,705] granted to Eugene A. 
Heath, bearing date October 10th, 1871, for 
an improvement in metallic cuspidors. The 
plea alleges, that, in June, 1875, the com- 
plainant filed a bill, in the United States 
circuit court for the district of New Jersey, 
against Mary Turner aiid William Turner, 
for an infringement of the same patent; 
that the Turners were licensees, under let- 
ters patent granted to William EL Topham, 
bearing date August 2d, 1870, and reissued 
July 29th, 1873, -which embodied the inven- 
tion described in the complainant's patent; 
that Topham assumed the defence of the 
suit; and that it was therein adjudged -by 
the court, that Topham was the original and 
first inventor, and that the complainant's 
patent was void for want of novelty. [7 
Fed. 859.] The plea further alleges, that 
the present defendants are licensees of Top- 
ham, and are manufacturing the article de- 
scribed in Topham's patent. 

The proofs show, that the present defend- 
ants became licensees of Topham in Octo- 
ber, 1874; and this fact is decisive against 
the defendants' position, that the decree in 
the former suit precludes the complainant 
from maintaining the present action, and 
renders it unnecessary to look into the 
proofs, to ascertain whether, as matter of 
fact, Topham was a party or privy to the 
former suit. 

Assuming that Topham was a party to 
the former suit, in the sense that every per- 
son is a party who has a direct interest in 



the subject-matter of the suit, and who is 
permitted, although not named in the rec- 
ord, to control its prosecution or defence, 
the present defendants cannot avail them- 
selves of a decree in his favor. The de- 
fendants, as licensees of Topham, have an 
interest carved out of Topham's grant, an- 
alogous to that of a lessee of real estate, 
and are privies in estate with Topham; and 
if prior to the time they acquired their 
license, it had been adjudged, in a suit be- 
tween Topham and the complainant, that 
Topham's grant, under his letters patent, 
was valid, and that of the complainant was 
invalid, that adjudication would have been 
conclusive, as an estoppel. 

It is essential to the operation of an estop- 
pel, that it be mutual, and, in considering the 
effect of a former judgment, which is invok- 
ed as an estoppel, if it be found that it 
would not be conclusive upon the rights of 
the parties, had it been adverse to the party 
invoking it, instead of in his favor, this con- 
sideration will be decisive against its ef- 
ficacy. Therefore, in this case, if it is clear, 
that, had the former judgment sustained the 
complainant's patent and defeated Top- 
ham's, yet, nevertheless, the present de- 
fendants wotild not be concluded by that 
adjudication, it must foUow, that the com- 
plainant is not concluded, as against these 
defendants, by that judgment. 

Estoppels are sometimes said to be odious, 
and no one would dispute the truth of the 
aphorism, if a defendant, who had acquir- 
ed a vested right in real or personal prop- 
erty, could be deprived of his right by the 
result of a suit brought subsequently, to 
which he was not a party, and in which he 
could not be heard. Judgments are bind- 
ing upon privies as well as upon parties; 
but this rule is to be understood with the 
qualification, that only those are privies, 
within the meaning of the rule, who ac- 
quire their interest in the subject-matter of 
the suit subsequent to the suit. It is stated, 
in Freeman on Judgments (section 162), to 
be well understood, "that no one is privy to 
a judgment whose succession to the rights 
of property thereby affected occurred pre- 
viously to the institution of the suit. A ten- 
ant in possession prior to the commence- 
ment of an action of ejectment cannot, there- 
fore, be lawfully dispossessed by the judg- 
ment, unless made a party to the suit. The 
assignee of a note is not affected by any liti- 
gation in reference to it, beginning after the 
assignment. No grantee can be bound by any 
judgment In an action commenced against 
his grantor subsequent to the grant; other- 
wise, a man having no interest in property 
could defeat the estate of the true owner." 
As tersely put by Judge Selden, in Campbell 
V. Hall, 16 N. Y. 575, 579, the rule relative 
to estoppel "can have no application, ex- 
cept where the conveyance is made after 
the event out of which the estoppel arises." 
See, also, Doe v. Earl of Derby, 1 Adol. & 
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E. 783, and Winslow v. Grinaal, 2 Greenl. 
64. ■ 

If the former suit had heen decided against 
Topham, the defence of the invalidity of 
the complainant's patent would still be open 
to the defendants, and the complainant 
would not be permitted to say to the de- 
fendants— "I have deprived you of your 
rights as licensees, by a litigation wiia your 
grantor, to which you were not a party, com- 
menced after your license was granted"; 
and, because of this, the defendants cannot 
now insist that their rights as against the 
complainant are conclusively established \by 
a judgment which could not enure to the 
advantage of the complainant, if it had been 
in his favor instead of being adverse. 
Judgment is ordered for the complainant 

[For other cases involving this patent, see 
Ingersoll v. Musgrove, Case No. 7,040; Same 
V. Turner, 7 Fed. 859; United States Stamp- 
ing Co. v. King, Id. 860; Same v. Jewett, Id. 
869.] 



Case ISTo. 7,040. 

INGERSOLIi V. MUSGROVE et aL 

SAME V. BENHAM et al. 

[14 Blatchf. 541; 1 3 Ban. & A. 304; 13 O. G. 
966.] 

Circuit Court, S. D. New York. June 24, 1878. 

Patents — Damages fob Infringement — Hotv 
Proveu— Natube of Evidence. 

1. Where a patentee claims, in a suit, dam- 
ages for a reduction of his prices caused by the 
defendant by infringing the patent, he must es- 
tablish, by satisfactory evidence, not only that 
a reduction of his prices was caused by the in- 
fringement, but how much such reduction was, 
and how much of it was occasioned by the acts 
of the defendant, and how much was due to the 
fact Hiat the infringing articles contained the 
invention patented. Such evidence must not be 
estimate, conjectmre and opinion, but must be 
such as to afford a sound and safe basis of cal- 
culation. 

[Cited in United States Stamping Co. v. King, 
Case No. 16,793a; Burdett v. Estey, 3 Fed. 
571.] 

2, Where a patentee claims, as damages, a 
loss of profits caused by a loss of sales, result- 
ing from an infringement, he must establish, by 
satisfactory evidence, that he would have sold 
more of the patented articles than he did sell 
if the infrinjring articles had not been sold, and 
what profit he would have made on them, and 
what part of sudi profit is to be assigned to the 
invention patented. Such evidence must not be 
conjecture and speculation. 

[Cited in Star Salt-Caster Co. v, Grossman, 
Case No. 13,320.] 

[These were bills by Iiorin Ingersoll 
against William Musgrove and Edgar F. 
Musgrove, and against Darius Benham and 
others, for an injunction, and to recover 
damages for the infringement of letters pat- 
ent No. 119,705, granted to Eugene A. 
Heath, October 10, 1871, for an improve- 
ment in metallic cuspidors. An interloc- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 3 Ban. & A. 304; and 
here republished by permission.] 



(Case l?o. 7,040) INGERSOLL 

utory decree was entered for complainant, 
and the cause was referred to a master to 
ascertain the damages. The case is now 
heard on exceptions to the master's report. 
[A petition to set aside the decree was 
filed by the defendants Benham and others, 
and dismissed, in Case No. 7,036.] 

Frederic H. Betts, for plaintifiC. 
Benjamin F. Lee, William H. L. Lee, and 
John H. Miller, for defendants. 

BLATCHFORD, Circuit Judge. The mas- 
ter reports that the defendants realized, as 
profits from the sale of infringing cuspidors, 
at least $300 in the first case, on 1,003, and 
at least $275, in the second case, on 2,225, 
but, that he is unable, from the proofs, to 
report what amount of such profits to them 
is attributable to the distinctive patented 
feature of said cuspidors, "the business of 
the defendants being difEerent from the com- 
plainants' in relation to these goods." The 
plaintiff does not except to this part of the 
report. 

The plaintiflE sold, during the same time, 
90,554 of the patented cuspidors, for a sum 
less by $10,325 84 than the sum for which 
they would have sold at rates which ruled 
prior to the commencement of the infringe- 
ments. The master reports that such reduc- 
tion in price was, to a great extent, occa- 
sioned by such infringements by the de- 
fendants and other parties; that the in- 
fringements by the defendants occasioned a 
loss to the plaintiff, by the compulsory re- 
duction of his prices, of 30 per cent of the 
$10,325 84, being §3,097 76; that such loss 
was occasioned by reason of the fact that 
the infringing articles contained the patent- 
ed features of the plaintiff's patented cus- 
pidors; • and that one half of such 30 per 
cent, of loss was occasioned by each set of 
defendants. The master attributes 70 per 
cent, of the reduction of prices to causes 
other than the infringements by the defend- 
ants. He, therefore, reports against each set 
of defendants, damages for the above cause,, 
amounting to $1,548 88. 

He also reports, that, if the defendants 
in the first case had not sold the 1,003 in- 
fringing cuspidors, the plaintiff would have 
sold 1,003 more of the patented cuspidors 
than he did sell, and would have made a 
profii on each, of 79 cents, or, in all, $792 37, 
and that 85 per cent of this, or $673 56, is 
the amount of such profit to be assigned to 
the distinctive patented feature of the cus- 
pidors. He, therefore, reports that amount 
$673 56, as additional damages against the 
defendants in the first suit The aggregate 
damages against them he reports at $2,- 
118 94. The figures add up $2,222 44. 

He also reports, that it is not made to ap- 
pear, that, if the defendants in the second 
case had not sold the 2,225 infringing cus- 
pidors, the plaintiff would have sold an 
; equal number of the patented cuspidors ta 
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the persons wlio purchased from said de- 
fendants. He, therefore, reports against 
said defendants damages to the amount of 
$1,545 48, which should be $1,548 88. 

I think it was a correct conclusion that the 
zinc cuspidor, with the bottom loaded with 
iron filings, was an infringement of the pat- 
ent. It was composed of three metallic 
parts, formed and combined substantially as 
set forth in the Heath patent, with the ex- 
cess of weight in the base. Although the 
self-righting feature is found in the Top- 
ham patent, that patent does not show the 
combination covered by the Heath patent. 

The question, whether the price which the 
plaintiff received for his cuspidors was less 
than those which he would have received 
but for the infriogements by the defendants, 
is a question of fact Such, also, is the 
question as to the amount of the reduction, 
and as to how much of it was occasioned by 
the acts of the defendants, and as to how 
much of it was attributable to the fact that 
the infringing articles contained the patent- 
ed feature of the plaintiff's patented cus- 
pidors. Such, also, is the question as to 
whether, if the infringing cuspidors had not 
been sold, the plaintiff would have sold any 
greater number of the patented cuspidors 
than he did sell, and what profit he would 
have made on them, and what part of such 
profit is to be assigned to the distinctive 
patented feature of the cuspidors. 

It is for the plaintiff to establish, by satis- 
factory evidence, not only that a reduction 
of his prices was caused by the infringe- 
ments, but how much such reduction was, 
and how much of it was occasioned by the 
acts of the defendants, and how much was 
due to the fact that the infringing articles 
contained the patented feature of the plain- 
tiff's patented cuspidors. I am not satisfied 
with the conclusions of the master on this 
subject. The evidence on which those con- 
clusions were reached was in the shape of 
estimate and conjecture and opinion, and af- 
forded no proper basis for a report of ac- 
tual damages by a forced reduction of prices. 
The allotment of 30 per cent of such reduc- 
tion to the infringements by the defendants, 
and to the fact that the infringing articles 
contained the patented features of the plain- 
tiff's patented cuspidors, and of 70 per cent 
of such reduction to other causes, is founded 
only on the conjectures, estimates and as- 
sertions of witnesses, and not on any souijd 
and safe basis of calculation. Moreover, it 
does not appear that the master at all con- 
sidered the question as to the weight to be 
given to the fact that the sales of the plain- 
tiff were tmquestionably increased in num- 
ber by the reduction of prices by him, result- 
ing in profit on the added sales, and counter- 
balancing, to some extent at least diminu- 
tion of profit on the rest of the sales. 

So, also, it is for the plaintiff to establish, 
by satisfactory evidence, that he would have 
sold more of the patented cuspidors than he 



did seU, if the Infringing cuspidors had not 
been sold, and what profit he would have 
made on them, and what part of such profit 
is to be assigned to the distinctive patented 
feature of the cuspidors. I see no proper 
foundation, in the evidence, for the conclu- 
sion, that, if the defendants in the first case 
had not sold the 1,003 infringing cuspidors, 
the plaintiff would have sold 1,003 more of 
the patented cuspidors than he did sell. The 
conclusion has no other basis than con- 
jecture and speculation. 

Only nominal damages should have been 
reported in each case. The plaintiff is en- 
titled to recover costs other than the costs 
of the references before the master, and of 
the reports and exceptions, and of the hear- 
ings thereon, and the defendants are en- 
titled to recover the costs of the references 
before the master, and of the reports and ex- 
ceptions, and of the hearings thereon. The 
one set of costs, in each case, must be de- 
ducted from the other, and a decree be ren- 
dered for the difference, for the party in 
whose favor it shall exist 

[For other cases involving this patent see note 
to IngersoU v. Jewett, Case No. 7,039.] 



INGERSOLIi (PERKINS v.). See Case No. 
10,988, 



Case No. 7,041. 

INGERSOLL v. TURNER et aL 
[See 7 Fed. 859.] 



INGERSOLL (UNITED STATES v.). See 
Case No. 15,440. 

INGERSOLL (WILBER v.). See Case No. 
17,632. 

INGHAM (PENN v.). See Case No. 10,933. 



Case Wo. 7,043. 

INGLE V. COLLARD. 

[1 Cranch, C. 0. 134.] i 

Circuit Court, District of Columbia, July 
Term, 1803. 

Covenant — Sukett — Evidence. 

In an action against A, who was surety for 
money advanced to B, the acknowledgments of 
IB, as to receipts of money may be given in evi- 
dence to charge A. ♦ 

Collard covenants that Ambrose White 
shall repay to Ingle money which Ingle might 
advance over and above what White might 
be entitled to for huHding a house for Ingle. 

P. B. Key, for plaintiff, offered to prove 
White's acknowledgment of the receipt of 
ceirtain moneys and materials on account of 
the building. 

Mr. Mason, for defendant, objected to giv- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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ing WMte's admissions in evidence. A 5udg- 
ment against White would not be evidence 
to charge Oollard. A judgment against a 
sheriff shall not bind his sureties; so on an 
administration bond, the sureties are not 
bound by plea of the administrator, but may- 
show a plene administravit. Ingle, if he 
chose to risk it, might examine White him- 
self as a witness. CoUard could not object 
THE COUBT (MARSHALL, Circuit Judge, 
absent) suffered the plaintiff to give evidence 
of the acknowledgment of White, as to the 
receipt of all such moneys and all such pay- 
ments for labor and materials as came with- 
in the covenant 

[Verdict having been rendered for the plain- 
tiff, defendant moved in arrest of judgment 
thereon. The motion was granted. Case No. 
7,043.1 ._ 

Case 3Sro. 7,043. 

INGLE V. COLLARD. 

[1 Cranch, C. C. 152.] i 

Circuit Court, District of Columbia. Dee. 
Term, 1803. 

Pleabisg at Law— Vakiasce— Verdict. 

A verdict does not cure a variance between 
the covenant alleged in the declaration and that 
produced on oyer. 

Verdict at last term for plaintiff. [Case 
No. 7,042.] 

Mr. Mason, for defendant, moved in arrest | 
of judgment; that the breach set forth in | 
the declaration is not a breach of the cove- 
nant produced upon oyer. Collard was only ; 
bound to refund in ease the money which 
Ingle had paid before the date of the agree- 
ment, and the money paid by Ingle after- 
ward to the workmen employed by White, 
and the money paid by Ingle for materials 
delivered, should amount to more than the 
whole house should be valued at by George 
Blagden. But the breach alleged is, that 
Ingle had paid to White more money than 
he was entitled to receive for materials and 
workmanship, without saying any thing of 
the money advanced before the agreement, 
which the defendant had not refunded. 

J. B. Key, for plaintiff, contra,. Ingle avers 
a general performance of his part. The 
breach is well alleged in substance. The 
plea follows the breach, and the issue is cor- 
rectly joined. A general assignment of a 
breach of a general covenant is sufla.cient 
Esp. Dig. N. P. 298. 

Mr. Mason in reply. The breach assigned 
must be clearly of a matter within the cove- 
nant Esp. Dig. N. P. 299. 

Judgment arrested. See Bushton v. Aspin- 
all, 2 Doug. 683. 



INGLE (GUNTON v.). See Case No. 5,870. 

INGLE (HARTSHOIINE v.). See Case No. 
6.170. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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INGLE (HOGAN v.). See Case No. 6,583. 
INGLE (ORE. v.). See Case No. 10,588. 
INGLEE (FOSTER v.). See Case No. 4,973. 



Case No. 7,044. 

INGRAHAM v. ALBEE. 

[1 Blatehf. & H. 289.] i 

District Court, S. D. New York. March 19, 

1832. 
Seamen's Wages— Waiver of Fokfeiture — Ab- 
sence— Proof. 

1. A master who receives'back into his service 
a seaman who has deserted, will be held- to have 
waived the forfeiture of the seaman's wages. 

2. An allowance may, in such a case, be de- 
creed to the owner, for the time of the seaman s 
absence. 

3. Semble, that a deviation from the voyage 
named in the shipping articles excuses a seaman 
for leaving the vessel, and bars the charge of 
forfeiture of wages. 

4. Where, in a suit in personam for wages, the 
answer alleged, by way of set-off, payment of 
a board bill during the absence of the libellant 
from the vessel, and the evidence offered raised 
a strong presumption that such payment had 
been made: Held, that if the libellant would not 
admit the payment, the respondent might, on 
filing an affidavit that such payment had been 
made at the libellant's request, have time to 
procure proof thereof, and to sue out a commis- 
sion or a dedimus potestatem for that purpose. 

This was a libel in personam, by a seaman 
[Robert Ingraham] against a master [Ste- 
phen Albee], for wages, and for an extra 
allowance for services as cook. The answer 
set up a forfeiture by desertion, and also 
claimed to set off the amount of a board bill 
of the libellant's, paid, during his absence 
from the ship, by the respondent It ap- 
peared on the hearing, that the libellant was 
absent from the vessel, in Havana, for some 
time. The evidence was contradictory as to 
the period of his absence, but it was proved 
that be boarded dm-ing the time for one dol- 
lar a day, and that the amoimt of his board 
bill was $21 G2. The respondent met the libel- 
lant during his absence, and asked him if he 
had had his spree out yet, and, on his return, 
received him back into service. The libel- 
lant also proved that the vessel had, before 
he left her, made a deviation, and proceeded, 
upon a voyage not named in the shipping ar- 
ticles. The respondent offered evidence to 
show that the libellant was ignorant of his 
duties; that he could not steer in a blow, nor 
reef, nor heave the lead; and that, though he 
had rendered occasional services as cook, yet 
he knew little of cooking. The respondent 
also gave evidence going to show payment of 
the board bill, as set up in the answer, which 
is more particularly stated in the opinion of 
the court 

Edwin Burr and Erastus O. Benedict for 
libellant 

John Cleaveland and William W. Camp- 
bell, for respondent. 

1 [Reported by Samuel Blatehford, Esq., and 
Francis Howland, Esq.] 
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BETTS, District Judge. If tlie libellant has 
forfeited his wages by leaving the vessel, and 
continuing absent in Havana, such forfeiture 
would have been remitted by the consent of 
the master to receive him on board and over- 
look his conduct. Or, even if no condona- 
tion of that offence had been shown, it is very 
questionable whether the previous deviation 
of the vessel, and her performing a voyage 
not named in the articles, would not have 
excused the libellant in leaving her on arriv- 
ing at Havana. As the case stands, no for- 
feiture of wages is established. The evi- 
dence offered by the respondent shows clearly 
that the libellant was not an able seaman, 
nor a competent cook; and, had the respond- 
ent refused to receive him back into his serv- 
ice, and defended this action upon the groimd 
of the libellant's incapacity to perform the 
duty he contracted to do, I should have 
thought it a fair case for a reduction of wa- 
ges, and should not have been willing to al- 
low the rate stipulated by the articles, for 
any portion of the time. The master was a 
better judge of the value of the libellant's 
services to the vessel than any of the wit- 
nesses the latter has called; and the master's 
acts in reinstating the libellant eounteracl 
this branch of the defence, at least when sei 
up by himself. His taking the libellant 
back, in Havana, under the original contract, 
without any stipulation for a change of 
wages, must now be deemed conclusive, as 
against him, that he was satisfied with the 
Jibellant's services, and was to allow him the 
same rate of compensation, to the completion 
of the voyage. I do not think, however, on 
the whole evidence, that the libellant is en- 
titled to more than the agreed wages. His 
occasional services as cook were not of a 
character to raise an eqiiity to increased pay. 
Wages are accordingly decreed at fifteen dol- 
lars a month for the voyage (foxir months and 
three days), deducting the period of twenty- 
two days for the libellant's absence in Ha- 
vana. The answer alleges, that the libel- 
lant's absence continued from the 16th of 
September to the 11th of October, a period of 
twenty-five days; but no evidence is fur- 
nished fixing the dates with certainty. The 
master claims a credit of $21 62, the amount 
charged the libellant for board in Havana. 
The proof being that the price at the house 
where he boarded was usually one dollar per 
day, that is sufficient evidence of an absence 
correspondent to that charge; and, without 
noticing the fraction, I shall allow a deduc- 
tion of wages for twenty-two days. The 
master claims the amount of this board bill 
as having been paid by him. "The fact is 
stated in the answer, but the allegation is 
not responsive to the libel in a way to render 
it, of itself, evidence in the respondent's fa- 
vor; and there is no dii'ect proof that he 
paid the bill. There are circumstances, how- 
ever, raising so strong a presumption m the 
master'^ favor, .that if the payment is not 
admitted by the libellant, I shall allow the re- 



spondent a reasonable time to furnish further 
proof of the fact It is proved that the li- 
bellant offered to ship on board of another 
vessel, for the pvirpose of having his bill sat- 
isfied; that it is usual for masters of vessels 
to advance the board bills of seamen on such 
occasions; that the respondent did so v%-itb 
reference to two of his seamen; and that the 
libellant said he did not know whether it had 
been done for him or not That declaration 
is a plain admission that he had not paid it 
himself, and would probably justify my mak- 
ing the allowance at once, but for a declai-a- 
tion of the master in Havana, proved by one 
of the seamen, "that he would not pay for the 
libellant, and, if his landlord said anything 
about it, he would put him in prison for har- 
boring the libellant" This leaves the point 
in so questionable a. state, that I think it 
proper to demand further proofs. The mas- 
ter will be allowed ninety days to prove this 
payment, on his filing an affidavit that he has 
actually made it at the libellant's request, 
and, at the same time, taking out a commis- 
sion or a dedimus potestatem to obtain the 
testimony. Decree accordingly. 



INGRAHAM CVIASON v.). See Case No. 9,- 
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Case No. 7,045. 

INGRAHAM v. MEADB. 

[3 Wall. Jr. 32; 1 13 Leg. Int 372.] 

Circuit Court, B. D. Pennsylvania. April 
Term, 1855. 

Reform of Deeds — 'Illdsoet Appointment — 

Grandchildken Treated as Childrbm— 

Fraud on Power op Appointment. 

1. Where stocks had been loosely settled or 
transferred by a father to trustees, in trust for 
his wife and children, the certificate declaring 
only in general terms on its face that it was 
for the lady and "her children;" the nature and 
extent of the Jady's interest or control not be- 
ing, on the certificate or otherwise, in any way 
specified; the court did not regard such a set- 
tlement in favor of children generally as snflS- 
cient to control a solemn deed made sometime 
afterwards by the trustees, the lady and the fa- 
ther, the original founder of the trust, reciting 
the former loose settlement— reciting further 
that it was expedient now to declare the said 
trust and no'y declaring the trust to be (among 
other things) that the lady on her death misht 
dispose of the stocks among such of her chil- 
dren and in such proportions as she by her will 
might appoint 

2. A power to appoint "among such of the 
children of R. & ^1. and in such proportions as 
M, may appoint" is an exclusive power; that is 
to say M. may entirely exclude certain children 
if she pleases. 

3. The English equitable practice of setting 
aside certain appointments as illusory, it seems 
is not known as part of the Pennsylvania juris- 
prudence. 

4. A power of appointment among "children" 
in term^, may include grandchildren, if in a 
general way grandchildren are manifest objects 

J [Repprt^, ^y John William Wallace, Esq., 
and here reprinted by permission.] . 
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of the trust- And in the case before the court, 
though children alone were mentioned as enti- 
tled to receive under appointment, yet as the 
issue of children were, by the same clause, pro- 
Tided for in defect of appointment, it was held 
that the latter provision transfused its virtue 
in a manner to the former one; and that such 
issue was meant to be included within the power 
of appointment also. 

5. Although the donee of a power may not do 
indirectly that which it is unlawful for him to 
do directly, yet where the donee has exercised 
the power, without any agreement with the 
party in whose favor it in terms beneficially 
operates, that such party shall apply its bene- 
fits in the manner unlawful for the donee to di- 
rect, the simple fact that such party has vol- 
untarily, and without any knowledge of what 
the donee intended to do, applied or agreed with 
a third party so to apply them, is not enough to 
make the appointment a fraud and void. 

Mr. Richard Meade had, in the year 1812, 
In a somewhat loose way, transferred cer- 
tain stocks, about ?50,000, to the late Ed- 
ward Tilghman, Esquire, and others, in 
trust; with an intent apparently to provide 
a fund for his wife's separate use, and one 
with which she might maintain and edu- 
cate their children, then all minors. No 
regular declaration of trust was made by 
anybody, nor was the stock described in the 
investments thereof, otherwise than as for 
Mrs. Margaret Sleade and her children; 
the nature and extent of Mrs. Meade's in- 
terest, or ber control or autbority in regard 
to the trust property, not being, in any way, 
particularly declared. Mr. Meade having 
been a consul of the United States in Spain, 
was, for some years after, mueb away from 
the country, and the trust, though kept suf- 
ficiently alive at all times, appears to have 
been treated at none with much formality. 
However, in 1821, being then at home again, 
Mr. and Mrs. Meade witb the trustees made 
a formal deed, in which, reciting the loose- 
ness of the trust and some other facts of 
the case, in order that the disposition of 
neither principal nor interest might be sub- 
jected to difficulty, did "mutually agree and 
declare" that one of the trusts upon which 
the property should be held was that the 
trustees sbould pay and distribute the prin- 
cipal among "such of" Mrs. Margaret 
Meade's "children" as the said Mrs. Meade, 
by ber last will should appoint; and "for 
want of such appointment, then in trust for 
the use of such of the said children as shall 
be living at the deatb of the said Margaret, 
and the issue of sucb of the said children as 
may then be dead, share and share alike; 
the said issue if more than one to take only 
the share whitai their parent would have 
taken if living." Mrs. Meade died leaving 
seven children and certain grandchildren^, 
the issue of two deceased children, and leav- 
ing also a daugbter-in-law, Elizabeth, the 
widow of a deceased son, Robert, spoken of 
hereafter as Mrs. Robert Meade; and hav- 
ing by her will appointed to one child $500; 
to three others §4,000; to three others (in- 
cluding one named Salvadora) $9,500; and 
as regards her gi-andchildren, §3,000 to one, 



the issue of one child deceased, and §5,000 
to others, the issue of another child deceas- 
ed. But in regard to these last appoint- 
ments, St. those among grandchildren, re- 
citing "lest I may not have the power to 
make the foregoing appointments and di- 
rection," she says, "in case it should be de- 
termined that the said appointment and di- 
rection should be invalid," "then I appoint 
the last mentioned sums" to A, B, &c., nam- 
ing certain of her children, "their heirs, 
executors, administrators and assigns;" no 
trust or purpose being named by Mrs. 
Meade in regard to it- A biU in equity was 
now filed by the daughter to whom but §500 
was appointed, against the other appointees 
and the trustees and executors, to set aside 
all these appointments as illusory or fraud- 
ulent and void. 

It is necessary to mention that during 
Mrs. Meade's lifetime she had, tmder a par- 
ticular exigency of her daughter Salvadora, 
and with a view of securing to the daugh- 
ter a house which this daughter had herself 
built but not fully paid for, advanced to her 
about §3,500 in a purchase of that house. 
This sum, this daughter, by an agreement or 
bond subsequently made, bound herself to 
repay after her mother's death to Elizabeth, 
already mentioned as the widow of one of 
Mrs. Meade's sons, Robert, who, as above 
stated, had died in his mother's lifetime, 
leaving this widow, but leaving no children. 
The history of this transaction was thus 
given by the daughter, one of the defend- 
ants, in response to the bill, her account be- 
ing corroborated generally by testimony 
from Mr. Gerhard, whom she mentions in 
it. "In about a year after her mother's 
purchase of the house (st about June, 1849) 
the defendant ascertained in conversation 
with her, that this matter had prevented 
her from carrying into effect an object 
which she had much at heart, st the rais- 
ing of a funS to be left as a testimonial of 
her affection for the widow of her son Rob- 
ert, who had been a devoted daughter to 
her, but for whom she had not the legal 
power to provide out of her trust estate by 
testamentary appointment. The defendant 
immediately, of her own voluntary motion 
and without any prompting or suggestion 
from her mother, declared that she would 
pay to Mrs. Robert Meade, the sum which 
had been advanced in the purchase of her 
house; and she afterwards wrote to her 
mother to the same effect, that she would 
pay to Mrs. Robert Meade out of whatever 
money might be coming to her at her moth- 
er's death. Nothing was said in this conver- 
sation about any sum which her mother was 
to leave her, nor was there then, or at any 
other time, any undei"standing or agreement 
whatsoever, that the voluntary promise of 
the defendant to pay Mrs. Robert Meade 
what her mother had advanced out of her 
income, should form any consideration or 
condition for her mother's bequest, or testa- 
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mentary appointment in her favor, Tlie de- 
fendant heard nothing more on the subject 
until she was summoned to see her mother 
during her last illness, about the 27th De- 
cember, 1851. She has been informed, and 
believes, that some months before her last 
illness, her mother had expressed to her 
counsel, Mr. Gerhard, her intention to be- 
queath the amoimt, which she had as above 
mentioned advanced out of her income for 
the purchase of the defendant's house, to 
Mrs. Robert Sleade, so that the same would 
be payable to her immediately on the testa- 
trix's death, and that she was led to change 
this intended disposition by the suggestion 
of Mr. Gerhard, that it might prove highly 
oppressive to the defendant, if she were laid 
imder an obligation to pay the money im- 
mediately on her mother's death. On or 
about the 28th of December, 1851. the de- 
fendant and Mr. Gerhard met at her moth- 
er's residence; her mother briefly said to 
her that Mr. Gerhard had something for her 
to do, and that she wished her to do it. 
Mr. Gerhard showed her a paper, which had 
been prepared by him, in which she agreed 
to pay to Mrs. Robert Meade, out of the first 
money she should receive after the death of 
her mother, out of the trust estate, .a sum 
which was left in blank. The defendant 
sat down and made a calculation of what 
her mother had advanced for her. The 
amount thus ascertained, $3,500, was insert- 
ed in the blank, and the paper was signed 
by her. She had no further conversation 
with her mother on the subject, except in 
regard to the person with whom the paper 
should be deposited, which, upon Mr. Ger- 
hard's suggestion, and with her mother's 
assent, was deposited with a common 
friend, Mr. Stewardson." In regard to the 
appointment over to the children of the 
sums originally left to grandchildren, the 
bill charged that they were made under an 
express or implied agreement that the lega- 
tees should apply them to the purpose of the 
original appointment, and that the legatees 
were bound in conscience if they received 
them so to apply them: and it interrogat- 
ed the legatees, who were defendants in 
the bill, whether any and what conversa- 
tions, and what agreement or understand- 
ing, expressed or tacit, they had had with 
Mrs. Meade; and whether they themselves 
"do intend now or hereafter to hold or ap- 
ply the said sums which may be received by 
them under the said alternate appointments 
for the use of either of the parties to whom 
by the said will the appointments were 
originally made;" and whether such hold- 
ing or application is in 'pursuance of any 
verbal or written, tacit or expressed con- 
tract, agreement or understanding between 
them and Mrs. Meade, or because of any re- 
quest of hers, or intimation from her. The 
answer denied very fully any such agree- 
ment or understanding, conversation, re- 
quest and intimation; but declined to an- 



swer (as not bound to do so) whether since 
Mrs. Meade's death the legatees ever had 
made any agreement respecting the applica- 
tion of any sums which may be received by 
them under the alternative appointments; or 
to state what their intentions were on that 
subject; alleging that whatever disposition 
they might make of the same would not be 
in pursuance of any verbal or written, ex- 
pressed or tacit understanding with ilrs. 
Meade, or because of any request of hers, 
or intimation from her to them. 

Mr. Meredith and Mr. McMurtrie, for com- 
plainant, contended that here was a clear 
trust created in 1812 for the children of Mrs. 
Meade, generally, i. e., for all the children, 
and for all alike. Its want of formality 
was wholly unimportant. A trust "for the 
children of Mrs. Meade" being a clear ex- 
pression, and there being no other expres- 
sion, it is a controlling one also. When 
the trust was created, in 1812, no reason 
existed for a distinction between the chil- 
dren, none was meant to be made, and none 
was made. The trust being for all the chil- 
dren alike, the wife, husband and trustees 
had no right, without the children's assent, 
to change it If the deed of 1821 meant to 
change it, the terms "such of" and "in such 
proportions" must be treated as illegally 
put in, and the deed of 1821 must be read 
by the light of the settlement of 1812. 

U. The head of illusory appointments was 
a well known one in England at the time 
of our Revolution. It has never been since 
repudiated here. It may be often difficult 
in application; but so are many heads of 
the law— salvage, commissions and others. 
But there are certain principles to be in- 
ferred from cases; and these will show that 
such an appointment as this is illusory— 
?500 to one child, and ?10,000 nearly, to 
another. 

TTT . A power to appoint to children ex- 
cludes a power to appoint to grandchildren. 
The power of appointment in this ease does 
not arise on a loose or informal instrument. 
On the contrary, it arises on an instrument 
of special form and solemnity; one which 
was made to originate, give and perpetuate 
form. Its words therefore are to control; 
and those words are clear. If the appoint- 
ment is made by will, the right to appoint 
is among children alone. If the disposition 
is effected by intestacy, it is to children and 
grandchildren. But to take the provisions 
made in case of intestacy, and apply them 
to a wholly different, distinguished and pre- 
ceding case— the case of appointment by 
will— is to confound a testament and intes- 
tacy, and to destroy the whole meaning of 
legal provisions. At any rate, carry the 
mode of interpretation through, and if the 
term "grandchildren" in the last clause— 
the clause of intestacy— is to control the 
word "children" in the former one— the 
clause providing for appointment by will— 
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then let the last clause control the former 
altogether; and make an equal division 
among aU parties. To that the complainant 
will accede. Then with regard to the alter- 
native appointment. Here, in the first place, 
is a litigious clause. If it "shall be deter- 
mined that the said appointment and di- 
rection is invalid." It can never be "de- 
termined" without a suit The clause in- 
vites directly to litigation. But the plan is 
a contrivance, a fraud on the power. Who 
doubts that the grandchildren will receive 
the amount if the legatees receive it? In- 
deed, the defendants decline, in terms, to 
give any account of present agreements or 
intentions. Of course, among persons of 
intelligence, having as they deserve to have, 
confidence in each other, there were no con- 
tracts or conversations where contracts or con- 
versations would be fatal. But that there is 
an intention; in fact, an obligation in con- 
science, to carry it out, and that the al- 
ternative bequest was made with the ex- 
pectation and purpose that it should be car- 
ried out fully, faithfully, exactly, who de- 
nies or doubts? And this is the very sort 
of thing from which equity took its rise— 
which it particularly lays its hands on as 
contemptuous and offensive, in this instance 
to herself. 

P. M. McCall, contra. 

GRIER, Circuit Justice. I. Is this ap- 
pointment of §300 illusory and therefore 
void? The theory on which the English 
chancellors have acted in setting aside cer- 
tain appointments as "illusoryj" is apparent- 
ly founded in equity and justice. But like 
many other theories which are very plausi- 
ble in the abstract, experience has shown 
this one to be difBcult in application. The 
term "illusory" is vague and indefinite, de- 
' pending on uncertain discretion or opinion 
of the person using it. Where a power is 
given by the donor to another to distribute, 
it is for the purpose of inequality, which fu- 
ture and unknown events may make just 
and judicious. The donor might do with 
his own as he pleased— give a penny to one, 
and ten thousand pounds to another. He 
has a right to intrust this power to another 
by substitution. The objects of his bounty 
are now all equally worthy (infants per- 
haps) ; if the division were made now, there 
is no reason for inequality. But before the 
time arrives for distribution, there may be 
a thousand reasons why the distribution 
should be unequal. When a chancellor un- 
dertakes to decide that any degree of ine- 
quality is a fraudulent exercise of the power, 
he is assuming to himself a knowledge of 
the secret wish and intention of the donor 
not expressed in the deed, and undertaking 
to exercise a discretionaiy power not in- 
trusted to him, but to another. It would 
perhaps have been better originally to have 
adopted the adage -stet pro ratione volun- 
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tas*' in such cases, than to have assumed 
this indefinite, discretionary and therefore 
dangerous power over men's property. How- 
ever much the chancellor may laud his great 
principle, that equality is equity, how does 
he know that even extreme inequality was 
not the very purpose and object of the pow- 
er? I certainly concur with the scruples ex- 
pressed on this subject in the English chan- 
cery cases of Kemp v. Kemp, 5 Yes. 849; 
Butcher v. Butcher, 9 Yes. 393; and Bax 
V. Whitebread, 16 Yes. 15. 

We know of no cases showing whether this 
doctrine, so much disliked by later authori- 
ties and finally abolished by act of parlia- 
ment in England, has ever been adopted by 
the courts of Pennsylvania. We are, there- 
fore, pleased to be relieved from the respon- 
sibility of deciding the question whether the 
appointment of $500 to one of a class of nine 
or ten in the distribution of $50,000 be illu- 
sory or not. 

The power in this case is not only to dis- 
tribute among, but to select from, the class 
of persons pointed out. It is what is called 
an exclusive power. The right to select nec- 
essarily implies the power to exclude. No 
distributee can say his share is illusory, 
when the distributor was not bound to give 
him anjrthing. We cannot strike out the 
words "such of," out of this deed; and un- 
less we do so, the rules of grammar and all 
legal precedent must be disregarded, before 
we pronounce this not to be an exclusive 
power. The cases on the subject are too 
numerous to be specially noticed, but may be 
found collected in Mr. Sugden's work on 
Powers (chapter 7, § 5). 

U. Are the appointments to the grandchil- 
dren void for defect of power? As the alter- 
native appointments are made to "children" 
in case those to the grandchildren should 
fail for want of power, there can be no fail- 
ure for defect of power or want of appoint- 
ment. Whether the appointment to the 
grandchildren be good is, therefore, a ques- 
tion in which the complainants in this bill 
have no concern. It is a point, nevertheless, 
on which the court are compelled to give an 
opinion, and the only one in which we have 
found any difficulty in arriving at a satisfac- 
tory conclusion. 

It is imdoubtedly a general rule in the con- 
struction both of wills and deeds of settle- 
ment that while the word "issue" will be 
construed to include grandchildren, the word 
"child" or "children" will not receive such 
construction. Hence it has been laid down 
as an established rule, that a power of ap- 
pointment to children, will not authorize an 
appointment to grandchildren. Neither will 
a legacy or devise to "children," be construed 
to include grandchildren. And when there is 
nothing else in the deed or will to show that 
the testator or donor did not use these words 
in a different sense, this rule of construction 
should not be departed from. But every in- 
strument must be construed from its whole 
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contents taken together, in order to ascertain 
the true meaning and intention of the party 
or parties to it. No one isolated word or 
term can he seized upon and made to abso- 
lutely control the rest of the instrument. 
The testator or donor may have used par- 
ticular "words either in a wider or narrower 
sense than that given by philologists or 
judges. The word "issue" may be found 
from other clauses to have been used to des- 
ignate a child or children only, and not to 
include grandchildren. Lord Alvanley has 
said (Reeves v. Brymer, 4 Yes. 698) that 
"children" may mean "grandchildren" where 
there can be no other construction, "but not 
otherwise." This dictum, like many other 
acute dicta, must itself be construed with 
some latitude, as if taken literally it would 
deny the right of the court under any circum- 
stances to give such construction. But I pre- 
sume that Lord Alvanley meant no more 
than that this term could receive no other 
construction, unless from the external cir- 
cumstances of the testator the devise, gift or 
power would fail altogether, as in Gale v. 
Bennett, Amb. 681, where it was decreed 
that grandchildren might claim a devise "to 
children" where there were no children. Or 
where a more comprehensive meaning must 
necessarily be given to the word to render it 
consistent with other clauses of the instru- 
ment clearly expressed. Thus in Deveaux v. 
Barnwell, 1 Desaus. Eq. 499, grandchildren 
were decreed to take under the words "my 
surviving children," under the pressure of 
circumstances which showed that such must 
have been the intention of the testator; the 
court saying with Lord Macclesfield, "if there 
is no precedent it is time to make one." But 
such a constniction should not be made un- 
less a strong case of intention, or necessary 
implication requires it. 

The deed before us shows a clear and in- 
disputable intention to include grandchildren 
among the beneficiaries of the trust: it makes 
the issue of a deceased child the representa- 
tive of its parent, and as much the object of 
the bounty of the donor as any living child. 
The clause giving the mother the power to 
select and distribute unequally among the 
beneficiaries, and which uses the word "chil- 
dren" only, is immediately followed by that 
defining the class of beneficiaries as "such of 
the said children as shall be living at the 
death of said Margaret" and "the issue of 
such children as may be dead share and share 
alike which their parent would have taken if 
living." Here the donor himself describes the 
l^ersons meant in the first clause, giving a 
power of selection and distribution. They 
are described as the "children," but not as 
the children surviving at the death of the 
mother; but all the children of the donor and 
his wife, the dead to be represented by their 
issue or offspring if they left any. To con- 
strue this power so as to restrict the objects 
of it to a part of the beneficiaries, would be 
inconsistent with the clear intention that the 



issue of deceased children should stand In 
"loco parentis." When the deed of settle- 
ment was executed, no reason was known 
why any should be excluded; the grandchil- 
dren were equally the objects of the donor's 
bounty as their parents would have been if 
alive. If so, the power to select or distribute 
according to future changes among the ob- 
jects of their affection in order to its just 
execution, must be construed to include all 
the recipients of their bounty. Suppose all 
the children except one or two died before 
the mother, leaving issue; the exercise of the 
right either to distribute or select must be 
at the expense of nine-tenths of the bene- 
ficiaries who would be incapable of receiving 
anything by appointment. The power to se- 
lect or distribute cannot be exercised at all, 
or only injuriously, unless it be as wide as 
the bounty. 

We do not think it would he carrying out 
the intention of the donor as clearly ex- 
I»-essed in this deed, to construe the word 
"children" so as not to include those de- 
ceased before their mother as represented by 
their issue. Any other construction which 
would make the exercise of the power of 
selection or distribution be a necessary ex- 
clusion of part of the beneficiaries contrary 
to the desire of either father or mother, the 
donor or the donee of the power, would in 
our opinion be a declaration that the deed is 
inconsistent with itself, and grossly absurd. 
We are of opinion, therefore, that the ap- 
pointments to the grandchildren are valid. 

m. Is the appointment to Salvadora a 
fraud and violation of the trust? It must be 
admitted that if the bond given by Salva- 
dora to Mrs. Robert Meade stood alone, and 
without explanation, there would be some 
plausible grounds for this charge. 

It is unnecessary to examine the numerous 
cases on the subject of fraudulent execution 
of powers, as we do not consider the facts of 
this case to bring it within the category. 
The answer in this case is responsive to the 
bill and instead of being impeached is fully 
supported by the testimony of Mr. Gerhard. 
They amply explain the whole transaction, 
and show there was no act tending, nor in- 
tention on the part of the testatrix to commit 
a fraud on the power entrusted to her, by 
improperly diverting the trust fund to her- 
self or others for whom it was not intended. 
The debt due from Salvadora to her mother 
was transferred to Mrs. Robert Meade, while 
the time of payment was extended, till Sal- 
vadora should be in funds from the receipt 
of her share or portion of her expectancy in 
the trust. The whole transaction was just 
and honorable, and wronged no one. 

Decree: That by the deed, &c., Mrs. Meade 
had an exclusive power of appointment, &c., 
which gave her a right to select among the 
objects of the power; that the appointment 
of $9,500 to Salvadora was not made in fraud 
of the power; that the grandchildren were 
proper objects of the power; and that the 
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several appointments, including the one of 
?500 to the complainant, Tvere and are valid 
appointments under tlie power. 
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Case No. 7,046. 

INGRAHAM et al. v. The NAYADE. 

[Newb. 366; 1 15 Hunt, Mer. Mag. 486.] 

District Court, D. Louisiana. Oct., 1846. 

PniZE— Violation op Blockade — Intent — "Wast 
OF Wateh. 

1. By the usage of nations, and according to 
the principles of natural reason, it is not lawr 
ful to carry anything to places blockaded and 
besieged. 

2. The act of sailing with the intention of go- 
ing to a blockaded port, with a knowledge of 
the blockade, is a violation of that blockade 
and works a condemnation of the ship. 

3. Where vessels sail without a knowledge of 
the blockade, a notice is necessary. The right 
to treat a vessel as an enemy, is founded on 
the attempt to enter, and certainly this attempt 
must be made by a person knowing the fact. 

4. The return of a vessel to a blockaded port, 
after she has been warned off, affords strong 
ground for presuming a criminal intent, and it 
is incumbent upon the master to rebut the prer 
sumption and justify his conduct. 

5. Where a want of water is alleged as the 
reason for returning to a blockaded port, the evi- 
dence of the fact must be very clear and satis- 
factory, feefore it will be received. The testi- 
mony of the master and crew alone, unsustained 
by any corroborating circumstances, would be 
lightly regarded. 

6. But although the rule of law is stringent 
in its nature, it does not exclude all reasons 
based upon a want of water or provisions as a 
ground of justification. On the contrary, a case 
ojf overruling necessity may arise from the dan- 
ger of perishing from famine; and to contend 
against such a proposition, would be resisting 
the plainest dictates of humanity. It is, there- 
fore, not the fact itself we are to reject, but the 
suspicious evidence by which that fact is gener- 
ally attempted to be proven. 

7. Where the court is satisfied that the re-ap- 
pearance of a vessel off a blockaded port, was 
caused by a -want of water, restitution of vessel 
and cargo will be decreed. 

8. If under all the circumstances, the court 
is satisfied that the captors had reasonable 
ground for supposing that a vessel once warned 
off, returned to the blockaded port, with the in- 
tention of violating the blockade, all costs and 
necessary expenses will be allowed to the captors 
before the vessel is finally restored. These 
costs and expenses will be paid by the master 
of the vessel, as the agent of her owners. The 
master not being de jure the agent of the own- 
ers of the cargo, the latter are not to be held 
responsible for the consequences of his act. 

LThis was a libel by Duncan N. Ingraham 
and others against the brig Nayade.] 

1 [Reported by John S. Newberry, Esq.] 



T, X Durant; U. S. Dist Atty., for cap- 
tors. 
C. Roselius, for claimants. 

McCALEB, District Judge. The vessel 
against which the libel in this ease was 
filed, was seized off the harbor of Vera Cruz, 
on the 30th of August last, by the com- 
mander of the United States brig of war 
Somers, belonging to the blockading squad- 
ron in the Gulf of Mexico, and sent to this 
port for condemnation. She was taken as 
a prize of war, upon the ground that she 
had violated the blockade now rigidly en- 
forced by our squadron against the ports of 
Mexico. From the evidence introduced on 
the part of the claimants, It appears that 
the Nayade is owned by Solomon and Ber- 
rend Roosen, merchants and ship owners of 
the Hanseatic city of Hamburg: that she 
sailed from Hamburg on the 5th of June 
last for Vera Cruz, and arrived off that port 
on the 27th of August. She was boarded 
by an oflBLcer from the brig Somers, who in- 
formed the master that the ports of Mexico 
were in a state of blockade, and that he 
must leave the coast. The boarding officer 
before leaving the vessel, inquired of the 
master, if he wanted anything, and received 
for answer that he wanted nothing. The 
captain, in accordance with the suggestions 
of the boai'ding officer, declared his intention 
to proceed to the port of Havana, and set 
sail accordingly. He had sailed on his 
course for forty-eight hours, when finding he 
had made only fifty miles, and the vessel 
being then becalmed, he became alarmed 
lest his supply of water, then reduced to 
about 250 gallons, would be insufficient, and 
determined to return to the squadron and 
obtain an additional quantity, and at the 
same time get permission to land his pas- 
sengers, amounting to four men, who were 
on their way to the mines of Mexico. He 
returned accordingly, and on the morning of 
tHe 30th of August, came in sight of the 
Somei"S and sailed directly for her. When 
he arrived within hailing distance, he asked 
permission to go aboard. Permission being 
granted, when he got on board the Somers, 
he was informed that he had been once 
warned off, and having returned, his vessel 
would be taken possession of as a prize of 
war, for having violated the blockade. A 
prize master was, on the following day, sent 
on board the Nayade, which was taken to 
Green Island, where her passengers obtained 
permission to land, and an additional supply 
of water was put on board by Lieut. Berry- 
man, the prize master, under whose com- 
mand the vessel proceeded to this poii. 
Want of water is the excuse alleged by the 
master of the Nayade for returning to the 
squadron, after being warned away. Un- 
der the order granted for taking additional 
proof, the testimony of Lieut Berryman was 
taken on behalf of the claimants. He tes- 
tified that he took charge of the Nayade as" 
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prize master, on the 31st of August The 
prize crew, and the nuinher of the crew of 
the Nayade, left on board, amounted in all 
to fifteen men. They were sixteen days com- 
ing from Green Island to the Balize. There 
were about one hundred gallons of drinkable 
water on board when they reached the Ba- 
lize. The Nayade is a very indifiEerent sail- 
er. They had little occasion to sail against 
the wind. She is a poor vessel to sail 
against the wind. The first five days after 
leaving Vera Oruz for New Orleans, she did 
not make more than two hundred and fifty 
mUes, in consequence of light winds, and her 
very indifferent qualities for sailing under 
such circumstances. When the witness was 
put in possession of the Nayade as prize 
master, he made inquiry but no examina- 
tion in regard to the quantity of water on 
board. After he took command, and until 
he reached New Orleans, the wind was gen- 
ei-ally favorable, being from the south, and 
sometimes from the westward. Such winds 
would have been fair for a voyage to Ha- 
vana. 

The testimony, both on behalf of the li- 
belants and claimants, will be hereafter 
more particularly noticed, in examining the 
different questions of law growing out of the 
merits of the case. It is urged on the part 
of the captors: First, that the aUeged want 
of water does not present such a ease of 
absolute and overpowering necessity, as will 
justify the return of the Nayade to the 
blockaded port, after she received notice of 
the existence of the blockade. Secondly, 
that the master, after having been asked by 
the boarding officer of the Somers, if he 
stood in need of anything, and especially if 
he stood in need of water or provisions, and 
answering that he needed nothing, was in- 
excusable in returning three days after- 
wards to the squadron to take in a supply 
of water. His alleged want of water was 
a mere pretest for returning to the block- 
aded port. Thirdly, that even if the declara- 
tion that he was in want of water were 
true, the captain of the Nayade has not 
shown that he could not go to another port 
not blockaded. On behalf of the claimants, 
it is contended that the want of water, un- 
der the circumstances established by the 
evidence, presents such a case of absolute 
and overpowering necessity, as will, in law, 
justify the conduct of the master. Second- 
ly, that there is no evidence which will au- 
thorize the court in coming to the conclusion 
that any attempt was made to violate the 
blockade. Thirdly, that under no circum- 
stances can the cargo be held liable to con- 
fiscation, since it is clearly established by 
the evidence that it is physically impossible 
tliat the blockade of the ports of Mexico 
could have been known at Hamburg, at the 
time the Nayade set out on her voyage; and 
there being no evidence to show that the 
master was the authorized agent of the own- 
er's of the cargo, the interest of the latter 



cannot be affected by the attempt of the 
master to enter the blockaded port, even if 
such attempt could be proved. 

The principles of law applicable to trade 
with blockaded and besieged places, are well 
understood, and universally recognized by 
writers upon public law. It is well estab- 
tablished "that by the usage of nations, and 
according to the principles of natural reason, 
it is not lawful to carry anythuig to places 
blockaded and besieged. It is sufficient that 
there be a siege or blockade to make it un- 
lawful to carry anything, whether contra- 
band or not, to a place thus circumstanced; 
for those who are within may be compelled 
to surrender, not merely by the application 
of force, but also by the want of provisions 
and other necessaxies. If, therefore, it shall 
be lawful to carry to them what they are in 
need of, the belligerent might thereby be 
compelled to raise the siege or blockade, 
which would be doing him an injury, and, 
therefore, would be unjust. And because it 
cannot be known what articles the besieged 
may want, the law forbids in general terms 
carrying anything to them; otherwise dis- 
putes and altercations would arise, to which 
there would be no end." Bynk. c. 11, p. 82; 
Gro. de J. B. lib. 3, c. 1, § 5, No. 8; Wheat. 
Hist. Law Nat. 137. With the clear and un- 
equivocal recognition in favor of belligerents 
of the right of blockade as a right of war, 
let us inquire what acts on the part of neu- 
trals are regai-ded as a violation of that right, 
and under what circumstances those acts 
may be excused. We shall of course refer 
only to such acts as have a direct relevancy 
to the merits of the case before the couii:, 
and have been brought to my notice by the 
autliorities which have been here cited in ar- 
gument. 

It is well established that the act of sail- 
ing with the intention of going to a blockad- 
ed port, with a knowledge of the blockade, is 
a violation of that blockade, and works a 
condemnation of the ship. If a ship engaged 
in the prosecution of her voyage, is advised 
of the existence of the blockade, and proceeds 
on her voyage to the port blockaded, she ren- 
ders herself liable to capture *and confisca- 
tion. "Where vessels sail without a knowl- 
edge of the blockade," says Sir William Scott 
in the case of The Columbia, 1 O. Hob. Adm. 
156, "a notice is necessary; but if you can 
affect them with a knowledge of that fact, 
a warning becomes an idle ceremony, of no 
use, and therefore not to be required." Again; 
the same eminent admiralty judge, in the 
same decision, continues, "It is said also that 
the vessel had not arrived; that the offence 
had not actually been committed, but rested 
in intention only. On this point I am clearly 
of opinion, that the sailing with an intention 
of evading the blockade of the Texel, was a 
beginning to execute that intention, and is 
to be taken as an overt act constituting the 
offence. From that moment the blockade is 
fraudulently invaded." A relaxation of the 
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rule here laid down is found in the subse- 
quent case of The Betsey, 1 C. Rob. Adm. 
332, decided by the same authority. It was 
made in favor of an American ship which 
had been taken for a voyage from America 
to Amsterdam, and proceeded against for an 
intentional breach of the blockade of Amster- 
dam. "I hardly think," says Sir William 
Scott, "that there is sufficient evidence to af- 
fect the parties with fraud. The ship sailed 
when the owners were certainly informed of 
the blockade; but the distance of their coun- 
tiy is a material circumstance in their favor. 
I certainly cannot admit that Americans are 
to be exempted from the common effect of 
a notification of a blockade existing in Eu- 
rope. But I think it is not unfair to say, 
that lying at such a distance, where they 
cannot have constant information of the state 
of the blockade, whether it is continued or 
relaxed, it is not unnatural that they should 
send their ships conjecturally upon the ex- 
pectation of finding the blockade broken up 
after it had existed for a considerable time." 
"Properly, eyery direction to a blockaded 
port," says Jacobsen, in his Laws of the Sea 
(page 103), "with a knowledge of the block- 
ade, works a condemnation of the ship. 
Single exceptions are made of vessels from 
America, who were permitted to inform them- 
selves of tlie continuance of a notified block- 
ade off the port of idestination; however, it 
is very doubtful whether the exceptions from 
the rule will be longer indulged, as Sir Wil- 
liam Scott observed that it would be more 
pertinent to obtain information in sailing 
through the channel, or other passing oppor- 
tunity." By an edict of the States-General 
of Holland, as far back as 1630, relative to 
the blockade of the ports of Holland, it was 
ordered that the vessels and goods of neutrals 
which should be found going in or coming 
out of the said ports, although they should be 
found at a distance from them, should be 
confiscated, unless they should voluntarily, 
before coming in sight of or being chased by 
the Dutch ships of war, change their inten- 
tion, while the thing was yet undone, and 
alter their course. Bynkershoek, in comment- 
ing upon this part of the decree, defends the 
reasonableness of the provision, which af- 
fects vessels found so near to the blockaded 
ports as to show beyond a doubt that they 
were endeavoring to run into them, upon the 
ground of legal presumption, with the excep- 
tion of extreme and well proved necessity. 
Wheat Int. Law, 547. And Sir William 
Scott, in the case of The Neutralitet, 6 G. 
Rob, A'dm. 3o, a vessel found, not in port, 
but only near to it, held that if the belligerent 
pai-ty had a right to impose a blockade, it 
must be justified in the necessary means of 
enforcing that right. And if a vessel could, 
under pretence of going farther, approach, cy 
pres, close up to the blockaded port, so as 
to be enabled to slip in without obstruction, 
it would be impossible that any blockade 
could be maintained. "It would, I think," 



said he, "be no imfair rule of evidence to 
hold as a presumption de jure, that she goes 
there with an intention of breaking the block- 
ade; and if such an inference may possibly 
operate with severity in particular cases, 
where the parties are innocent in their in- 
tentions, it is a severity necessarily con- 
nected with the rules of evidence, and ef- 
fectual to the exercise of the right of war." 

Having thus presented the authorities 
drawn for the most part from the other side 
of the Atlantic, I will now turn to the opin- 
ion of the supreme court of the United 
States in the case of Fitzsimmons v. Newport 
Ins. Co., 4 Cranch [8 U. S.] 200, delivered 
by Chief Justice Marshall. In answer to 
the question, "is the intention to enter a 
blockaded port (evidenced by no fact what- 
ever), a breach of the blockade?" the court 
says: "This question is to be decided by a 
reference to the law of nations and the 
treaty between the United States and Great 
Britain." 3 Vatt Law Nat § 177, says: 
"All eonfmerce is entirely prohibited with a 
besieged town. If I lay siege to a place, or 
only form the blockade, I have a right to 
hinder any one from entering, and to treat 
as an enemy, whoever attempts to enter 
the place, or carry anything to the besieged 
without my leave." The right to treat the 
vessel as an enemy is declared by Vattel to 
be founded on the attempt to enter, and 
certainly the attempt must be made by a 
person knowing the fact. But this subject 
has been precisely regulated by the treaty 
between the United States and Great Brit- 
ain, which was in force when this con- 
demnation took place. That treaty contains ■ 
the following clause: "And whereas, it fre- 
quently happens that vessels sail for a 
port or place belonging to an enemy, with- 
out knowing that the same is either be- 
sieged, blockaded or invested; it is agreed 
that every vessel may be turned away from 
such port or place, but she shall not be de- 
tained, nor her cargo, if not contraband, be 
confiscated, unless after notice she shaU. 
again attempt to enter; but she shall be 
permitted to go to any other port or place 
she may think proper." "This treaty is con- 
ceived to be a correct exposition of the law 
of nations; certainly it is admitted by the 
parties to it, as between themselves, to be 
a correct exposition of that law, or to con- 
stitute a rule in the place of it Neither the 
law of nations nor the treaty admits of the 
condemnation of a vessel for the intention 
to enter a blockaded port; unconnected with 
any fact Sailing for a blockaded port, know- 
ing it to be blockaded, has been in some 
English eases construed into an attempt to 
enter that port, and has therefore been ad- 
judged a breach of the blockade from the 
departure of the vessel. Without giving any 
opinion on that point, it may be observed, 
that in such cases, the fact of sailing is 
coupled with the intention, and the sen- 
tence of coaidenmation is foimded on an ac- 
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tual breach of blockade." "It cannot be 
necessary to state that testimony which 
would amount to evidence of a second at- 
tempt—lingering about the place, as if watch- 
ing for an opportunity to sail into it, or the 
single circumstance of not making for some 
other port, or possibly obstinate and de- 
termined declaration of a resolution to break 
the blockade, might be evidence of an at- 
tempt, after warning, to enter a blockaded 
port But whether these circumstances, or 
others, may or may not amount to evidence 
of the offence, the offence itself, in attempt- 
ing again to enter, and 'unless after notice, 
she shall again attempt to enter,' the two 
nations expressly stipulate that she shall not 
be detained, nor her cargo, if not contra- 
band, be confiscated. It would seem as if, 
aware of the excesses which might be justi- 
fied, by converting intention into offence, 
the American negotiator had required the 
union of fact with the intention, to con- 
stitute a breach of blockade." 

These authorities present clearly the prin- 
ciples which are to be my guide in coming 
to a satisfactory conclusion. I am now to 
inquire how far they affect the case before 
the court upon the evidence adduced. It is 
clear that the master of the Nayade, up to 
the moment he was warned away, did noth- 
ing in violation of law. He sailed from 
Hamburg in utter ignorance of the exist- 
ence of the blockade. The proclamation of 
Commodore Conner, declaring the blockade, 
is dated the 14th of May last, and the 
Nayade commenced her voyage on the 5th 
of June following. It was therefore physic- 
ally impossible that her master or owner 
could have known of the existence of the 
blockade at the time of her departure from 
Hamburg. From the testimony of her mas- 
ter and crew, which is all that we have on 
this point, they received information of it foi' 
the first time from the boarding officer of 
the Somers. The violation of the blockade, 
then (if there has been a violation at all), 
was committed by the master in returning 
to the Somers after she was warned off. 
The fact of returning would afford strong 
ground for presuming a criminal intent, and 
it is incumbent upon the master to rebut 
the presumption and justify his conduct. 
We have already seen that the alleged cause 
for returning was a want of water. This 
is a reason which has been commonly given 
by masters of vessels who have sought to 
justify themselves, in entering a blockaded 
port, and the evidence of the fact must be 
very clear and satisfactory before it will be 
admitted; The testimony of the master and 
crew alone, unsustained by any corroboi-at- 
ing circumstances, would be lightly received. 
"It is usual," says Sir William Scott in the 
case of The Hurtige Hane, 2 C. Rob. Adm. 
124, "to set up the want of water and pro- 
visions as an excuse; and if I was to admit 
pretences of this sort, a blockade would be 
nothing more than an idle ceremony. Such 



pretences are, in the first instance, extreme- 
ly discredited on two grounds; that the 
fact is strongly against them, and that the 
explanation is always dubious, and liable 
to the imputation of coming from an in- 
terested quarter. I am not deaf to the fair 
pretences of human testimony, but at the 
same time I cannot shut my senses against 
the ordinary com-se of human conduct. I 
will not say that cases of necessity may not 
occur, that would afford a sufficient justifica- 
tion; and I add, that if the party can show 
that they were under any great necessity, 
and that for four or five days before they 
could get into no other port but the Texel, 
I would certainly admit such an excuse so 
supported. But if they cannot do this, and 
unless it is proved, that in coming up the 
channel there was no other port, either Eng- 
lish or French, but the interdicted port of 
Amsterdam into which they could put, I shall 
reject the apology," Again; in the case of 
The Fortuna, 5 C. Rob. Adm. 27, he says: 
•"The want of provisions is an excuse which 
will not, on light grounds, be received, be- 
cause an excuse, to be admissible, must show 
an imperative and overruling compulsion to 
enter the particular port under blockade, 
which can scarcely be said in any instance of 
mere want of provisions. It may induce the 
master to seek a neighboi'ing port, but it can 
hardly ever force a person to resort ex- 
clusively to the blockaded port." 

These decisions show the caution with 
which such excuses should be received, and 
they evidently requu'e that the fact should 
be presented to the court sustained by other 
evidence than the mere declarations of the 
master and crew. But although the rule laid 
down by Sh' William Scott is stringent in its 
nature, I do not understand that it totally 
excludes all reasons based upon a want of 
water or provisions, as grounds of justifi- 
cation. On the contrary, I distinctly under- 
stand the eminent judge to convey the idea, 
that a case of absolute and overruling neces- 
sity may arise from the danger of perishing 
from famine. To contend for a moment 
against such a proposition would be resist- 
ing the plainest dictates of humanity. It is 
therefore not the fact itself we are to reject, 
but the suspicious evidence hy which that 
fact is generally attempted to be proved. 
In the present case we are not to be governed 
by the testimony of the master and crew 
alone in ascertaining how far the alleged 
want of water was founded upon reality. 
There are certain facts material to a correct 
conclusion, which are satisfactorily estab- 
lished by the testimony of the prize master 
and boarding officer of the Somers, and 
which in my opinion, rebut the presumption 
that the master of the Nayade in returning 
to the station occupied by the squadron, had 
any intention of entering the harbor of Tera 
Cruz. The testimony'' of Lieutenant Berry- 
man proves, the Nayade to be a bad sailer; 
that she was sixteen days in performing the 
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voyage from Green Island to the Balize, a 
distance of about eight hundred miles. 
When the witness took charge of her as 
prize master, on the 31st of August, he put 
on hoard 240 gallons of water, in addition 
to about the same quantity, supposed to be 
then in the casks; and yet there remained 
only about 100 gallons when the brig arrived 
at the Balize. The testimony of her master 
and crew shows that on the second day 
after they set sail for Havana, she had made 
only about fifiy miles: that on the 28th she 
was becalmed: that it was extremely warm, 
and there was a strong southwardly cur- 
rent. The distance from Vera Gruz to Ha- 
vana is about one thousand miles, and fears 
were entertained that the current would take 
the vessel too far south, and that she might 
be taken by another vessel of war. Fears 
were also entertained that the water would 
give out before the vessel could reach Ha- 
vana, as the quantity on board was on the 
29th of September about 250 gallons. "When 
I take into consideration the bad qualities 
of the vessel, I see nothing imreasonable in 
this statement, and nothing unreasonable or 
criminal in the determination of the cap- 
tain to seek a supply of water from the 
squadron— the nearest accessible source 
from which it could be obtained. Is there 
anything in his subsequent conduct which 
will justify the conclusion that he returned 
for the purpose of attempting to enter the 
harbor of "Vera Cruz? His own testimony, 
which is substantially corroborated by that 
of the mate and carpenter, shows that he 
steei'ed back until the evening of the 29th, 
when he came in sight of land. He shorten- 
ed sail that he might not get close into the 
shore. His object was not to go through 
the blockading squadron, but to approach 
the Somers to ask for water. He perceived 
the Somers at daybreak, on the morning of 
the 30th of August. Just after broad day- 
light, he perceived that it was the same 
vessel that had warned them off, which they 
did not know when they first saw her. He 
then steered directly for the Somers, and 
when he got near her he lowered his boat 
overboard and asked permission to go on 
board of her. Permission being granted, he 
repaired on board and asked the captain of 
the Somers to give him some water and take 
off his passengers, as he was afraid of hav- 
ing a long passage to Havana, and of not 
having water enough. The captain of the 
Somers answered that he would put a prize 
master on board of the Nayade and make 
a prize of her. This testimony, which un- 
supported, the court would feel itself bound 
to receive with great caution, is in all ma- 
terial points corroborated by the testimony 
of air. Hynson, the boarding officer of the 
Somers. He says: "The Nayade, after hav- 
ing been warned off, was nest seen on the 
morning of the 30th of August. She was 
then not far from the position she held on 
the 27th, being a little farther to the south- 



ward. When first discovered on the 30th, 
deponent could not determine what course 
she was pursuing; she seemed to be stand- 
ing off and on. When they made her out, 
they saw she was heading to the south, to- 
wards the Somers, which was also towards 
the harbor of Vera Cruz." Upon cross-ex- 
amination he states that "as the Somers in 
beating, bore olf from the land, the Nayade 
changed her course so as to head continually 
towards the Somers; while her course into 
the harbor of Vera Cruz would have been 
I in the direction she was making when first 
discovered. The Nayade had a boat out 
some time before she came up to the Som- 
ers. The captain of the Nayade hailed and 
inquired if he might come on board the 
Somers. Permission was given and the cap- 
tain came on board, and stated that he want- 
ed to land his passengers, that he had been 
detained on the coast by light winds, and 
was in want of water, as he feared that he 
had not enough to take him to Havana." 

There is certainly nothing in the evidence 
which authorizes the belief that any fraudu- 
lent intention was entertained of entering 
the harbor of Vera Cruz. It would be dif- 
ficult for the court to presume a fraudulent 
purpose on the part of the master of the 
Nayade when it is assured that instead of 
attempting to rim in imder cover of the 
night, he kept his vessel "standing off and 
on" until he discovered the Somers, and then 
"as the Somers, in beating, bore off from the 
land, he changed his course so as to head 
continually toward the Somers." The con- 
viction thus forced upon my mind is that the 
alleged want of water was not a mere pre- 
tence but a reality, which presented a case 
(in the language of Sir William Scott) "of 
overruling compulsion," not certainly to run 
into the harbor of Vera Cruz, but to return 
to the squadron. Being convinced that his 
intentions were honest, I can see no reasons 
why I should now say that he should have 
steered for another port than the one block- 
aded in order to avoid even the semblance 
of a criminal intent, especially when it is 
shown that he had started for another port 
and was compelled to return. The general 
rule laid down by Sir William Scott on this 
point, is one which I have no hesitation in 
declaring should be applied in all cases in 
which facts are not adduced to rebut the 
presumption of guilt. There are exceptions 
to all general rules, and no court can disre- 
gard the particular facts which create the 
exceptions, upon the plea of sustaining a 
general principle. Compare the evidence in 
this case with that which governed the court 
in the case of The Hurtige Hane, 2 C. Rob. 
Adm. 124, and the distinction will be mani- 
fest. The latter was a Danish ship taken 
in the act of entering the Texel, and there- 
fore there was no doubt as to her real in- 
tention. In the case of the Fortuna, the ex- 
cuse was. want of water and strong westei'ly 
winds. The general principle contended for 
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here -was recognized, but the court admitted 
evidence to show that she was forced in hy 
the winds, and afterward released her. And 
can it he doubted that if, in point of fact, 
she had been driven in by actual want of 
provisions, she would also have been re- 
leased? In most of the cases of condemna- 
tion for a violation of blockade decided by 
Sir William Scott, the offences were com- 
mitted on the coast of Europe, where the 
seaport towns were numerous, and ample 
opportunities were afforded to vessels suf- 
fering for want of water and provisions, to 
run in and procure supplies. The rule laid 
down by Sir William Scott requiring them to 
go to some other port than the one blockad- 
ed, could seldom be attended with any se- 
verity. It will readily be perceived that its 
rigid enforcement in cases arising on the 
Gulf of Mexico, where the ports are com- 
paratively few and far separated, might 
sometimes be accompanied with disastrous 
consequences. I would not be imderstood, 
for a moment, as saying anything in dero- 
gation of the rule. I believe it to be salutary 
in its nature, and absolutely necessary f orthe 
effectual maintenance of all blockades; and 
I have no hesitation in declaring that it will 
be rigidlj' adhered to in this court on aU 
proper occasions. But in a case where it is 
satisfactorily shown that no attempt was 
made to enter the blockaded port; where, 
from the evidence, it would be diflBcult to 
presume that any intention to do so was en- 
tei'tained; where the vessel was not found, 
in the language of Bynkershoek, "so near 
the blockaded port as to show, beyond a 
doubt, that she was endeavoring to run into 
it,"— for she came up to the Somers thirty 
miles from the harbor of Vera Cruz— I can 
see no reason for its enforcement. The rea- 
son for going to the harbor of Havana was 
such as would, doubtless, have influenced 
any man under similar circumstances. The 
captain was well acquainted with the harbor, 
which he could enter without a pilot; and 
he was, besides, advised to go there by the 
boarding officer of the Somers, JNIr. Hynson, 
who informed him that another Hamburg 
vessel, the Julius, which had been warned 
off, had gone thither. The master of the 
Nayade did not pretend that, at the time he 
returned to the Somers, he was in immedi- 
ate want of water. But when the progress 
of his vessel was resisted by the opposing 
current, and when, on account of calms, he 
made no progress at all, he naturally be- 
came alarmed lest his supply would be in- 
sufficient for the voyage to Havana. Still, 
the case of oven*ultng necessity existed; for 
whether it was immediate or remote, if it 
was plain that it must inevitably prove haz- 
ardous to continue the voyage, he is more 
to be commended for providing against the 
danger which threatened, while It was in 
his power to do so, than to proceed, in the 
face of danger, against his convictions, and 
thus peril the lives of his crew, and, conse- 



quently, the safety of a large and valuable 
cargo. 

The proctor of the captors has contendeJ 
that the pretended want of water was improb- 
able, as appears by the testimony of the 
master of the Nayade himself. The evidence 
of the crew of the Nayade shows that they 
left Hambui'g with 1,440 gallons of water, 
and that when they returned to the Somers 
they had 240 gallons remaining. To this 
quantity Lieutenant Berryman, the prize 
master, added 240 more; making in all 480 
gallons, with which the vessel set sail for 
New Orleans. On her arrival at the Balize, 
there were remaining on board 100 gallons; 
showing a consumption of 380 gallons in sis- 
teen days, the time required to perform the 
voyage from Green Island to the Balize. Up- 
on this statement of facts, the proctor of the 
captors argued (and certainly with irresisti- 
ble force, taking this statement as ti'ue), that 
on the voyage from Hamburg to Vera Cruz, 
lasting, as it did, eighty-seven days, the Nay- 
ade would have required 2,088 gallons in- 
stead of 1,440. Notwithstanding the decla- 
I ration of ijae captain of the Nayade that no 
more water was used than was really re- 
quired on the voyage from Green Island to 
the Balize, I am perfectly well satisfied that 
he was mistaken, either in -his statement of the 
quantity consumed, or of the quantity which 
he had on board when the prize master or- 
dered an additional quantity. I considered it 
mydutytotakefui-ther evidence on this point, 
and am fuUy satisfied from the concurrent 
testimony of several experienced commanders 
of vessels now in this port, that a gallon a day 
would be a liberal allowance for each man 
on board of a ship. The consumption of 
twenty-four gallons per day by sixteen men 
was therefore extravagant, and the only way 
it could have taken place was through care- 
lessness. Either it was uselessly wasted, or 
there is a mistake on the part of the witness- 
es as to the actual quantity on board. That 
this mistake may have been innocently com- 
mitted, I have no reason to doubt. None of 
the witnesses pretend that any measurement 
was made, and Lieutenant Berryman says 
that he made inquiry, but no examination, 
in regard to the quantity on board when he 
took charge of the vessel as prize master. 
But I am confirmed in the opinion that the 
witnesses were mistaken, by the fact, which 
I have fully ascertained by actual measure- 
ment, that they were also mistaken in their 
statement of the number of gallons they had 
on board when they set sail from Hamburg. 
The number of gallons which the casks con- 
tained was 1,648, instead of 1,440; and tak- 
ing as true, or nearly true— for it is evident 
that there was no accurate information on 
the subject— that the Nayade had on board 
240 gallons when she was boai*ded the sec- 
ond time from Somers, we find that each 
person had in the voyage consumed about 
one gallon and a fifth, which, though a lib- 
ei-al, is not an unreasonable or extravagant 



[13 Fed. Cas. page 61] 



(Case No. 7,047) INGEAM 



allowance, when we take into consideration 
the sultry season of the year when the voy- 
age was performed. 

There is another fact I have ascertained by 
actual measurement, which will serve to 
show the want of accurate information on 
the part of the witnesses, and the consequent 
danger there would be in being guided im- 
plicitly by statements which are made upon 
supposition alone. The mate gives the num- 
ber of casks on board the Nayade, and states 
that the large casks will contain about 100 
gallons each. The report of the city gauger 
made from actual measurement, shows the 
sizes to be as follows: One of 150, two of 
142, three of 117, one of 138, two of 115, one 
of 108, one of 121, one of 110, one of 62, and 
one of 34. This ignorance on the part of 
officers intrusted with the care of persons 
and property on a long voyage, is by no 
means commendable; but I do not allude to 
it for the purpose of imputing to thepi a 
criminality of design in making their state- 
ments. They do not profess to be accurately 
informed, and their ignorance under the cir- 
cumstances cannot be called dishonesty. The 
most essential fact to be ascertained after 
all is, was there a want of a sufficient quan- 
tity of water on the Nayade to take her to 
Havana? As I have before intimated, I am 
satisfied that on this point the apprehensions 
of her master and crew were well founded. 
That these apprehensions were shared in to 
a certain extent by Lieutenant Berryman 
himself, is evident from the fact that he 
ordered an additional supply; and this pre- 
caution on his part was Justified by the fact 
that on the arrival of the vessel at the Balize 
there were remaining on board only 100 gal- 
lons. Although I am satisfied that more was 
used than was actually necessary, it is yet 
quite clear that without the additional quan- 
tity put on board by the prize master, there 
would not have been sufficient for the voy- 
age; and if there was not sufficient for the 
voyage to this port, it is perfectly manifest 
that there could not have been sufficient for 
the voyage to Havana, at least 200 miles 
further. 

After a calm and deliberate consideration 
of all the facts of this case, I am satisfied 
that the return of the Nayade was prompted 
by no fraudulent design on the part of her 
master to violate the blockade, but the cir- 
cumstances under which he was warned 
away devolve upon the court a duty to the 
captors which must now be discharged. The 
evidence Is perfectly clear that the master 
was distinctly asked by the boarding officer 
of the Somers if he stood in need of provi- 
sions or water, and he replied that he want- 
ed nothing. His return and demand for wa- 
ter three days afterwards, naturally created 
surprise and distrust on the part of the cap- 
tors, and justified the course they pursued. 
The master of the Nayade has explained his 
conduct by saying that the reason he did not 
accept the offer of water made him on the 



27th by the boarding officer, was that that 
gentleman remained on board the Nayade 
only fifteen minutes, and told so many things 
about the blockade, that he (the master), this 
being his first voyage as captain, was so be- 
wildered that he did not take time to reflect 
or examine, but was desirous of getting off 
as soon as possible. Besides, the wind was 
at that time favorable for a voyage to Ha- 
vana. The boarding officer, Mr. Hynson, al- 
so testifies that the captain, when warned 
off, seemed undecided what to do and was 
very much confused. Now, without taking 
upon myself to decide how far such embar- 
rassment and confusion are inconsistent with 
that self-possession and decision of charac- 
ter which should always signalize the con- 
duet of a commander of a vessel, but giving 
to this master all the benefit of his explana- 
tion, and believing, as I do, that his confu- 
sion arose from having his long and tedious 
voyage suddenly broken up at the veiy iqch 
ment when he believed it was to terminate, 
and by the consequent loss and disappoint- 
ment to which not only he but the owners of 
the large and valuable cargo were about to 
be subjected, it is yet clear that his private 
feelings, however honest, could not be taken 
as the criterion by which the captors were 
to regulate their public conduct It was not 
their duty to institute an examination into 
all the facts and circumstances connected 
with the re-appearance of the vessel near the 
station occupied by the' blockading squadron. 
The case was prima facie OL.e which justifies 
their conduct; and although I feel bound to 
order the vessel and cargo to be delivered up, 
I shall order the costs of this action and the 
expenses actually incurred by the captors in 
bringing the vessel to this port, to be first 
paid by the captain, as agent of the owner" 
Upon the principle repeatedly recognized by 
Sir William Scott (The Imina, 3 G. Rob. Adm. 
170, and The Adonis, 5 O. Rob. Adm. 258), I 
am satisfied that the owners of the cargo 
cannot properly be held liable for these costs 
and expenses. The mastev is not de jure 
their agent, unless so specially constituted by 
them, and they are not to be held responsible 
for the consequences of his acts. I there- 
fore decree restitution upon the condition 
here prescribed. 
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INGRAM V. BUTT. 

[4 Oranch, C. 0. 701.] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

False Impkisonmbst — Plea op Generai. Issde — 
What mat be Proved Under. 

In an action of false imprisonment against 
the superintendent of the Washington asylum, 
he may plead the general issue, and give in evi- 
dence his justification under a warrant from a 
justice of the peace. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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This was an action of assault and battery, 
and false imprisonment [by Washington 
Ihgram,] against [Richard Butt], the su- 
perintendent of the Washington asylum. 

Mr. Bradley, for defendant, offered to give 
evidence in justification, under a warrant 
from a justice of the peace; under the Eng- 
lish statute of 7 Jac. I. c. 5, made pei-petual 
by 21 Jae. c. 12, § 2; and also under the 
English statute of 21 Jac. c. 12, § 5, which 
statutes, in this particular, were in force in 
Mai-yland, and adopted by the act of con- 
gress of the 27th of February, 1801 (2 Stat. 
103), concerning the District of Columbia. 
See Kilty's Report upon the English Stat- 
utes, 236. 

Mr. Dermott, contra,. 
■ THE COURT (MORSELL, Circuit Judge, 
doubting) permitted the evidence to be given. 
The plaintiff became nonsuit 



INHABITANTS OF. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the municipalities.] 



INLOTS (UNITED STATES v.). See Case 
No. 15,441. 
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INMAN V. BARNES. 

[2 Gall. 315.] 1 

Circuit Court, D. Rhode Island. Nov. Term, 
1814. 

Action — Formedon — Bar. 

1. Actions of formedon are within the stat- 
ute of Rhode Island for quieting possessions, 
and twenty years' possession under that statute 
is a good bar. 

[Cited in Clark v. Depew, 25 Pa. St. 514,] 

2. If the statute of limitations has once run 
against a tenant in tail, it is a complete bar to a 
subsequent tenant in tail upon a descent east. 

[Cited in Crosall v. Sherrerd, 5 Wall. (72 U. 
S.) 289.] 

3. A formedon in descender is not within the 
proviso of the statute of possessions of Rhode 
Island. 

This was an action of formedon in de- 
scender, in which the demandant counted 
that one John Inman, being seised in fee, 
on the 28th of July, 1741. by his last will 
duly proved, and approved, devised the de- 
manded premises to one David Inman in 
fee-tail male general; and that, after the 
death of the testator, the said David entered 
into and became seized of, the demanded 
premises, according to the form of .the gift 
and devise aforesaid, and afterwards, on 
the 26th day of April, 1808, died; upon 
whose decease the demanded premises de- 
scended, by the form of the gift aforesaid, 
to the demandant, as the only son and heir 
male of the said David, and that the ten- 
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ants unlawfully withheld the same. The 
defendant pleaded in bar, arhong other pleas, 
the statute of Rhode Island entitled, "An 
act for quieting possessions and avoiding 
suits at law" commonly called the posses- 
sion act, and averred, ' that he, and those 
under whom he claimed, had, by the space 
of 20 years and more next preceding the 
28th of April, 1785, and from that time to 
the date of the damandant's writ, been in 
the uninterrupted, quiet, peaceable and ac- 
tual, seisin and possession of the demanded 
premises, claiming the same for and during 
said time, as his and their property and 
rightful estate in fee simple. To this plea 
the demandant replied the proviso of the 
same act, and averred, that the said David 
Inman died on the 26th of April, 1808, and 
that, within ten years next thereafter, the 
demandant pursued his title to the demand- 
ed premises by due course of law in this 
action. To this replication there was a gen- 
eral 'demurrer and joinder in demurrer. 

Bridgham & Searle, for demandant. 
Bowen & Burrill, for tenants. 

STORY, Circuit Justice. Without enter- 
ing into any consideration of the accuracy 
of the pleadings in this case (respecting 
which I wish distinctly to be understood as 
giving no opinion) I shall proceed to the 
only quest^ion, which has been argued by the 
parties, viz. whether twenty years' posses- 
sion, under the statute, be a good bar to an 
action of formedon in descender, the said 
term having run against a former tenant in 
tail before the descent cast At least as 
early as the year 1700, if not before, the 
statutes of limitations of 32 Hen. VHI. c. 2, 
and of 21 Jac. I. c. 16, were adopted in the 
colony of Rhode Island (see Act April 30, 
1700), and in 1749 they were formally de- 
clared to be the law of the land, and have 
ever since continued in force within that 
colony and state. See Colony Laws 1749, 
1760, 1766, p. 55, and also Digest of the Laws 
in 1798, p. 78. The act for quieting posses- 
sions and avoiding suits at law (Rhode Is- 
land Acts Dig. 1798, p. 465) was first passed 
In 1711, without the proviso set forth in the 
replication, and that proyiso was added in 
1728; and in the revision in 1766, the whole 
was moulded into one act, in the shape it 
now assumes in the printed statute. All 
these statutes, therefore, may be considered 
as having a concurrent existence and opera- 
tion for nearly a centuiy. The second sec- 
tion of the act stated in the bar, provides, 
"That where any person or persons, or oth- 
ers, from whom he or they derive their titles, 
either by themselves, tenants, or lessees, 
shall have been, for the space of twenty 
years, in the uninterrupted, quiet, peaceable 
and actual seisin and possession, of any 
lands, tenements or hereditaments within 
this state, for and during the said time> 
claiming the same as his, her or their prop- 
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er.sole and rightful estate in fee-simple, such 
actual seisin and possession shall he allowed 
to give and make a good and rightful title 
to such person or persons, their heirs or 
assigns forever. And this act being plead- 
ed in bar to any action, that shall hereafter 
be brought for such lands, tenements and 
hereditaments, and such actual seisin and 
possession being duly proved, shall be al- 
lowed to be good, valid and effectual in 
the law^ for barring the same." And the pro- 
viso stated in the replication is as follows, 
"Provided further, that nothing above con- 
tained shall extend, or be construed, or 
deemed to extend, to bar any person or per- 
sons having any estate in reversion or re- 
mainder expectant or depending in any 
lands, tenements or hereditaments, after the 
end or determination of the estate for years, 
life, or lives, such person or persons pursu^ 
ing his or their title, by due course of law, 
within ten years after his or their right of 
action shall accrue, any thing in this act to 
the contraiy notwithstanding." 

It has been argued by the demandant's 
counsel, that actions of formedon are not 
within the purview of the statute of pos- 
session, inasmuch as the limitation of those 
actions is expressly provided for by the stat- 
ute of 21 Jac, L c. 16; and if construed to ap- 
ply to the same actions, they would be re- 
pugnant to each other. But it seems to 
me, that the statutes may well stand to- 
gether. O-he statute of James regulates and 
limits the time, within which actions of 
formedon may be brought, and therefore 
simply operates by way of bar to the rem- 
edy of the demandant The statute of pos- 
session, on the other hand, makes twenty 
years' seisin and possession, under a claim 
of title in fee, in favor of parties and priv- 
ies, a good and rightful title in fee forevef; 
and therefore it operates as a bar of the 
right of every other party. In this respect, 
it is like the statute of 4 Hen. yn., of fines. 
The statutes are therefore made diverse in- 
tuitu, and the one may take effect, as a bar 
to the remedy, without the other's attach- 
ing as a bar to the right. If, for instance, 
the party entitled shall omit to bring his 
formedon within the twenty years limited- 
by the statute of limitations, he is barred of 
his action; and the tenant may well plead 
it in his defence. But, although the twenty 
years have elapsed, yet the tenant cannot 
plead the statute of possession in his de- 
fence, unless he has held, or claims under 
those who have held, the seisin and posses- 
sion during the same time, as tenants in fee. 
The argument also involves this further diffi- 
culty, that if it be well founded, it equally 
applies to the actions limited by the statute 
of 32 Hen, VHI. c. 2; and then it would fol- 
low, in effect, that neither writs of right, nor 
writs of entry, nor indeed any real actions 
in modem use touching the fee, were within 
the purview of the statute of possession. But 
the language of the act itself is decisive 
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against this argument, for it expressly de- 
clares, that such seisin and possession shall 
be a good, valid and effectual bar "to any 
action that shall thereafter be brought for 
such lands, tenements or hereditaments." 
"Were it otherwise, I am not aware how it 
would help the demandant's case; for, at all 
events, he would, upon the facts alleged in 
the plea, be barred by the statute of James, 
for the present action was not brought until 
more than twenty years had elapsed after 
the right of the former tenant in tail to an 
action for the ouster had first accrued. And 
I take it to be well settled, that if the time 
limited has once run against any tenant in 
tail, it is a good bar not only against him, 
but also against all persons claiming in the 
descent per formam doni through him. 3 
Cruise, Dig. 541; Dow v. Warren, 6 Mass. 
328. 

We are now led to the second point 
made by the demandant's counsel, which is, 
that if actions of formedon be within the 
statute of possession, the present action is 
saved by the proviso. It is a rule applica- 
ble to this, as well as other statutes limit- 
ing or barring rights, that a party, who 
would extract himself from the enacting 
clause by any proviso, must bring his case 
strictly within the exceptions. It is plain 
that a formedon in descender is not within 
the letter of the proviso. That applies mere- 
ly to persons entitled to reversions or re- 
•mainders expectant upon estates for life or 
years. In the case at bar, the tenant in 
tail, claiming in the descent, is neither a re- 
versioner nor a remainder-man, whose estate 
Is expectant upon any particular estate.— 
It not being within the letter, I know of no 
principle, which would authorize the court 
to construe It within the equity of the pro- 
viso. My judgment therefore is, that the 
plea In bar is good, and that tlje replication 
contains no matter sufficient in law to avoid 
it. Replication adjudged bad. 
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INNES V. CARPENTER. 

[4 N. B. R. 412 (Quarto, 139).] i 

District Court, S. D. New York. Dec. 8, 1870, 

Negotiable Ixstkomexts— Accommodation In- 
doksement. 

An accommodation indorsement on a note 
does not make it commercial paper as to the 
accommodation indorser. 

[Cited in Re Carter, Case No. 2,470; Re 
Clemens, Id. 2,877.] 

This is a proceeding instituted by the pe- 
titioning creditor to recover from Jeremiah 
Carpenter the amount of a note made by 
Samuel Hanna, and indorsed by Jeremiah 
Carpenter, and delivered by said Hanna to 
Edward S. Innes for merchandise sold by 
said Innes to said Hanna. 

1 [Reprinted by permission.] 
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BLATOHFORD, District Judge. As the 
Bote appears to have been indorsed by said 
Carpenter for the accommodation of Hanna, 
and was taken by tlie petitioners for wool 
sold to Hanna, I do not ihink it is commer- 
cial paper of Carpenter's as a merchant and 
manufacturer, within the act [of 1867 (14 
Stat. 517)]. 



INNIS (HUNT T.). See Case No. 6,892. 
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The INNOCENTA, 

[10 Ben. 410.] i 

District Court, S. D. New Yorli. April, 1879. 

T>EIiA.Y IN B.EOEIVJKS CaKGO — CoNTKACT — Evi- 

DEXOE OF Custom. 

1. A freight broker engaged for a bark 100 
tons of oak logs and 100 tons of other timber. 
The freight contract, which was in writing, said 
nothing about the time to be occupied in the 
receipt of the cargo, or the manner in which it 
was to be delivered to the ship. On the day 
after the contract was made the shipper of the 
timber notified the agent of the ship that the 
wood was heavy timber, and that the bark 
should be ready with corresponding tackle to 
take it "off the lighters" as soon as they ar- 
rived. The timber was sent alongside in light- 
ers, and, owing to the smallness of the bark's 
hatch, and the contracted space between decks, 
though reasonable diligence was used in taldng 
the timber on board, Ihe lighters were detained 
alongside several days. The shipper filed a libel 
airainst the bark to recover the amount of the 
demutrage of the lighters, claiming that the car- 
go was agreed to be received from lighters in 
the customary time, and that by the custom of 
the port of New York, two days only were al- 
lowed for that purpose: Held, that, as the con- 
tract did not say that the wood was to be re- 
ceived from lighters, the shipper could not, by 
his notice, impose any new terms on the bark. 

2. The shipper had the right to deliver the 
wood alongside in what way he pleased, and it 
then became the duty of the bark to receive it. 

3. The alleged custom to receive cargo from a 
lighter in two days, was not proved by evidence 
of the adoption by "The New York Produce Ex- 
change" of a rule to that effect, such associa- 
tion having no power by their rules to make a 
custom binding in the port of New York. 

4. No unnecessary delay or negligence on the 
part of the bark in receiving the wood had been 
shown, and the libel must be dismissed. 

In admiralty. 

Davies, Work, McNamee & Hilton, for libel- 
lant. 
"W. R. Beebe, for claimant. 

CHOATE, District Judge. This Is a libel 
brought by the shipper of cargo against the 
vessel for the sum of one hundred and twen- 
ty dollars, which is described in the libel as 
"demurrage of lighters." The cargo was 
heavy oak and black walnut timber. The 
libel alleges that on the 1st day of March, 
1877, the agents of the vessel contracted and 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



eng-aged with the libellant that the vessel 
should take and receive on board at New 
York to be carried to London, about 200 
tons measurement of timber; that, by the 
terms of the contract, the timber was to be 
delivered and loaded on board of the vessel 
from lighters to be furnished by libellant, 
and that such delivery should be completed 
within the usual and customary time, after 
the lighters should be moored alongside the 
vessel and be in readiness for such delivery 
and loading; that the usual and customary 
time required in similar cases is two days, 
by the custom of the port of New York; that 
the Ughters were delayed beyond that time 
by the slow, tedious and irregular way in 
which the vessel received the timber, and 
for this delay the libellant demands damages 
at the rate of §20 per day, for each lighter, 
while so delayed beyond the customary pe- 
riod of two days. There was evidence tend- 
ing to show that the owner of the lighters 
had made a claim against the libellant for 
this demurmge, and that the libellant had 
acknowledged the claim to be just as be- 
tween himself and the owner of the lighters; 
but up to the time of the trial, he had paid 
nothing. It is insisted by the claimants that 
on this account the libellant had not at the 
j commencement of the suit sustained any 
I damage, and therefore could not maintain 
! the action; that it was not sufficient that he 
may have incurred a liability, merely. It is, 
however, unnecessary to decide this ques- 
tion. 

The contract between the vessel and the 
libellant was in writing, as follows: "Freight 
for London, per Italian Bark *Innocenta,' at 
pier 17, E. river, Benham & Boyeson, agents, 
New York, 1st March, 1877, engaged for ac- 
count of Andrew Brown, about 100 tons 
measurement oak logs, 50 to 75 tons walnut, 
25 tons white wood, at 25s. and 5p. sterling 
per 40 cubic feet; Churchill & Sims caliper 
measurement; Saml, De Bow & Haughton, 
brokers." * 

It is very evident that imder this contract 
the vessel never undertook to receive the 
wood from lighters; nor is any evidence of- 
fered that delivery of such cargo is by the 
usage or custom of the port made in such 
way. On the day after the contract was 
made, the libellant notified the agents of the 
vessel that the wood was heavy timber, and 
that the vessel should be ready with corre- 
spondmg tackle to take it "off the lighters," 
as soon as they arrived alongside. But the 
contract being already complete and reduced 
to writing, it is hardly necessary to observe 
that the libellant could not, by such a notice, 
impose on the vessel a new obligation noc 
already imposed on her by the contract it- 
self. It was the right of the libellant to bring 
the wood to the ship in what way he pleased, 
and when alongside, whether on the pier or 
otherwise, it was the -duty of the ship to 
take it into her charge and keeping; but 
the shipper had no right to prescribe the time 
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and manner in wMcli the ship should ac- 
tually take it on board. The shipper had a 
right to leave it on the pier, notifying tne 
proper officer of the ship that it was there 
under the contract He could not, hy bring- 
ing up, as it -were, another pier on the other 
side of the ship in the shape of a lighter, 
make the duty of the vessel in respect to- 
it any different from what it would have 
been, if he had placed it on the pier already 
there for the purpose. If it had been agreed 
that it should come by lighter, there might 
be an obligation implied on the ship's part, 
to take it off the lighter in a reasonable time. 
I am of ophiion, therefore, that the libellant 
has failed to make out the contract alleged 
in the libel, and that he has only himself to 
blame for any loss he has suffered from vol- 
untarily converting the lighters he hired into 
piers, and that under this contract no action 
will lie against this vessel for loss sustain- 
ed hj the libellant, in consequence of the de- 
lay of the lighters while so used. But the 
libellant has also wholly failed to prove the 
alleged custom of the port of New York, 
limiting the time Tvithin which a vessel in 
this port must receive Cargo from a lighter 
to two days. Whether such a custom, if es- 
tablished by the evidence, would bind a for- 
eign ship, need not be considered, for 'the 
evidence of the alleged custom is "whoUv in- 
sufficient There is evidence that the "Prod- 
uce Exchange," an organization of mer- 
chants, has adopted a rule somewhat to this 
effect; but no such association can, by a 
rule, make a custom of the port however the 
members of it may, as between themselves, 
bind thmselves to observe the rule. This is 
matter of contract But to make a custom of 
the port the rule must be so generally known 
and acknowledged and acted upon, as vir- 
tually to be applied by the whole of that 
part of the business community which it 
would affect As it is said in the books, it 
must be "universal." In this case, of the 
four witnesses called on this question, who 
were familiar with the trade in question, 
two were shown to have no knowledge of 
any existing custom of the port outside of 
the rule of the "Produce Exchange," and the 
strongest witness to its existence doubted its 
actual application as a usage to a case 
where, from the nature of the cargo to be 
received, it could not be taken on board with 
all possible diligence and despatch on the 
part of the ship, within the period of two 
days. Yet to be worth anything as a custom, 
it should have been proved that it is actually 
applied and enforced where, but for the cus- 
tom, the time allowed would be unreasonably 
short Otherwise, the custom adds nothing to 
the general rule of law which would allow a 
reasonable time for taking the cargo on 
board, having regard to all the circumstan- 
ces, if the vessel had contracted to receive 
it from the lighter. 

The libellant has also failed to prove any 
unnecessary delay or negligence on the part 
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of the vessel. It appeared that as soon as 
the lighters came alongside, the stevedore 
went to work with a suitable number of 
men, and the usual appliances for taking 
the timber on board; that the hatch by 
which it must be taken in was small, and 
the space between decks where it was to be 
stowed, very contracted; that there was 
great and unusual difficulty in taking the 
timber on board. I am satisfied that the ves- 
sel used all due and proper diligence to take 
it on board. On the third day, at noon, the 
work was stopped in consequence of an or- 
der given by the owner of the lightets to their 
masters, which prevented the stevedore from 
continuing the work, and this stoppage con- 
tinued about twenty-four hours. It is claim- 
ed by the libellant^that the occasion for this 
order was, that the stevedore had positively 
refused to take on board at all what remain- 
ed of the heavy oak logs. The libellant's 
agent appears to have believed that the steve- 
dore had done so upon reports to him from 
the lightermen and the owner of the lighters. 
This led to some misunderstanding, but I am 
not satisfied that there had been such a re- 
fusal, and therefore I cannot charge this de- 
lay to any fault on the paxt of the vessel. 
Liibel dismissed with costs. 
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Case KTo. 7,051. 

INSURANCE CO. v. The O. D., JR. 

[1 Woods, 72.] 1 

Circuit Court E. D. Louisiana. Nov. Term, 
1870. 

CORPOKATIOKS— CiTIZEXSHIP — FOREIGN CORPORA- 
TIONS— RlGHT TO Sue in Federal Courts 
— Carrier — Insurance. 

1. A corporate body created by the laws of 
one state may maintain an action in the state 
or federal courts of another state. 

[Cited in Amazon Ins. Co. v. The Iron Moun- 
tain, Case No. 270.] 

2. Where insured property was committed to 
the custody of a common carrier for transporta- 
tion, and was lost, and the insurance company 
paid the owner the value of the property; held, 
that the insurance company could maintain an 
action against the carrier, allhough it was not 
legally bound to indemni^ the insured for the 
loss. 

[Cited in Standard Sugar-Refinery v. The 
Centennial, 2 Fed. 412; The. Liberty No. 4, 
7 Fed. 231; Sun Mut Ins. Co. v. Mississip- 
pi Valley Transp. Co., 17 Fed. 923; The 
Sidney, 23 Fed. 96.] 

[Appeal from the district court of the 
United States for the Eastern district 6i 
Louisiana.] 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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Jos. P. Horner and W. S. Beneaict, for 
libellant. 
M. Grivot, for claimant. 

WOODS, Circuit Judge. On the 2Stli of 
November, 1858, between two and three 
o'clock in the morning, a flatboat called the 
Delta, loaded with machinery and castings 
for a sawmill and draining machine, and 
lying moored to the bank of the Mississippi 
river, about four miles above Donaldsonville, 
was run into and sunk by the steamer 0. 
D., Jr., and a large portion of her cargo was 
carried to the bottom of the river. The ma- 
chinery on board the flat was the property 
of the Niles Works, in Cincinnati, and was 
insured in the Commercial Insurance Com- 
pany, of Cincinnati. The insurance company 
paid to the Niles Works the amount of the 
loss occasioned by the collision, and naw 
brings this suit to recover the sum so paid, 
from the C. D., Jr., and her owners. 

The answer of respondents raises two pre- 
liminary questions which demand our atten- 
tion. It is claimed that the libellant, being 
a corporate body created by the laws of the 
state of Ohio, cannot bring suit outside the 
limits of that state. This position is not 
tenable. An incorporated company has only 
to show that it has been regularly and ef- 
fectually made a corporate body to enable 
it to sustain a suit beyond the jurisdiction 
within which it was constituted. Thus in 
the c^e of the Dutch West India Company, 
it was long since decided in England, both 
in the king's bench and common pleas, that 
a Dutch corporation might sue in England, 
though the objection was made that it could 
not maintain a suit on account of its foreign 
charter. Henriques Van Moyses v. Dutch 
West India Co., 2 Ld. Raym. 1535. Suice this 
case, it has been decided that a foreign cor- 
poration may maintain an action of assump- 
sit in England." Chit. Cont {11th Am. Ed.) 
383. Indeed after it has been proved, like 
any other matter of fact, that an association 
of persons who bring a suit in any foreign 
court, by a corporate name, have been incor- 
poi-ated, there is no more reason why their 
suit should not be sustained, than there is 
why the suit of a natural individual who is 
a foreigner should not be. Aug. & A. Corp. 
(8th Ed.) § 372. Every argument in favor 
of entertaining in American courts suits by 
corporations created by the laws of a coun- 
try not forming a part of the American 
Union, applies with still greater force to cor- 
porations of the states composing the Union. 
In Bank of Marietta v. Pindall, 2 Rand. 
[Va.] 465, Judge Cabell said respecting the 
power of a corporation, created by the laws 
of a state, to sue in another state, that "it 
is rendered doubly necessary by the inti- 
macy of our political union, and by the free- 
dom and frequency of our commercial inter- 
course." So in the Portsmouth Livery Co. 



V. Watson, 10 Mass. 91, where the plaintiff 
was a company not incorporated by the law 
of Massachusetts, and when it was said that 
the damages should have been demanded in 
the name of all the persons constituting said 
company, suing in their private and indi- 
vidual capacities, the court replied that "the 
principle suggested by the plea has no 
foundation in any maxim or in any argu- 
ment of public convenience or policy. Cor- 
porations are artificial persons, and their ex- 
istence and rights are to be proved, whether 
the result of a public or private statute, do- 
mestic or foreign, as any other fact of that 
nature is proved. The powers of corpora- 
tions to sue a personal action in this state 
are not restricted to corporations created by 
the laws of this commonwealth." The same 
doctrine is announced by Chancellor Kent, 
in Silver Lake Bank v. North, 4 Johns. Ch. 
370. See, also, Lombard Bank v. Thorp, 6 
Cow. 46; Hartford Bank v. Barry, 17 Mass. 
97; and Williamson v. Smoot, 7 Mart [La.] 
31. In the case of Bank of U. S. v. Deveaux, 
5 Oranch [9 U. S.] 61, Taney, C. J., held that 
a corporation aggregate might sue in the 
courts of the United States, when the per- 
sons composing said corporation were citi- 
zens of a different state from the opposite 
party. But in the case of Louisville, C. & 
C. R. Co. V. Letson, 2 How. [43 U. S.] 497. 
the supreme court overruled so much of this 
opinion as authorized a corporation to plead 
in abatement that one or more of the cor- 
porators, plaintiffs or defendants, were citi- 
zens of a different state from the one de- 
scribed, and held that the members of the 
corporate body must be presumed to be citi- 
zens of the state in which the corporation 
was domiciled, and that both parties were 
estopped from denying it. So we may con- 
sider it as the settled law, that a corpora- 
tion may maintain a suit in either the state 
or federal courts outside the limits of the 
state by whose laws it was created. 

Respondents further claim that having 
shown by the testimony, as they allege, 
that the insurance company was not legally 
bound to indemnify the insured for the loss 
the latter sustained by the collision, there- 
fore the libellants have no cause of action 
against respondents, although they have 
paid the loss. But I am of opinion that the 
authorities are adverse to this claim, and 
adopt the conclusion of the district judge, 
and refer to the case of Monticello v. MoUi- 
son, 17 How. [oS U. S.] 152. 
! On the merits of the case, I think the right 
of libellants to recover is clearly established. 
I am also satisfied from the testimony, that 
the amount of damage, as found by the com- 
missioner, is correct. A decree in favor of 
the libellants will be entered accordingly. 
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Case K"o. 7,052. 

INSURANCE CO. v. NEW ORLEANS. 

[1 Woods, 85.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1870. 

Foreign Corpokations — Tasatioit — Fourteenth 

Amesdmest to Coxstitutiox op the 

UsiTED States. 

1. An incorporated company is not a "citizen 
of the United States," or a "person," witliin 
the meaning of the first section of the four- 
teenth amendment to the constitution of the 
United States. 

[Cited in Railroad Tax Case, 13 Fed. 760.] 

2. Following the construction of the supreme 
court of Louisiana, it is held that a law imposing 
a higher tax upon a foreign corporation doing 
business within the state, than upon a domestic 
corporation, is not in violation of the state con- 
stitution, which declares that "taxation shall 
be equal and uniform throughout the state." 

[Cited in Central Pae. R. Co. v. State Board 
of Equalization, 60 Cal. 60.] 

3. The proviso in the revenue act, passed by 
the legislature, of Louisiana March 16, 1870 [2 
Stat 1870, p. 470], that "no insurance com- 
pany whose license tax shall be one thousand 
dollars, shall be liable to any assessment 
througliout the state other than that imposed 
by this article," applies only to taxes levied by 
the state, and does not prohibit taxation of such 
company by the city of New Orleans. 

4. The state of Louisiana conferred upon the 
city of New Orleans the power to levy a license 
tax upon trades, professions and callings. Un- 
der this authority, held, that the city might levy 
a tax upon foreign corporations double that lev- 
ied upon domestic corporations, and that such a 
discrimination was not so unreasonable as to 
render the tax void. 

This cause was submitted on the motion 
of complainant for an injunction. 

James B. Eustis and Robert Hutchinson, 
for complainant. 
Geo. S. Lacey, City Atty., for defendant. 

WOODS, Circuit Judge. The bill alleges 
in substance that complainant is a corpora- 
tion, created by the laws of the state of 
New York, and having its principal place of 
business in that state, but also through its 
agents, James Picton and Charles S. Goode, 
doing business in the city of New Orleans, 
and state of Louisiana, and that the city of 
New Orleans is a municipal corporation cre- 
ated by the laws of the state of Louisiana. 
That said city, on the 6th day of December, 
1870, passed an ordinance for the purpose 
of levying a license tax on persons pursuing 
any trade, calling or profession in said city, 
by which foreign life and accident insurance 
companies are required to pay a license tax of 
five hundred dollars, and home companies a 
license tax of two hundred and fifty dollars. 
That the ordinance imposing said tax is in 
violation of the 14th amendment to the con- 
stitution of the United States, because it 
assesses an imequal tax upon the complain- 
ant, and for the same reason, is in violation 
of the constitution of the state of Louisiana, 
•which requires taxation to be equal and 

1 [Reported by Hon. William B. Woods, Cur- 
cuit Judge, and here reprinted by permission.] 



uniform. That the city of New Orleans had 
no right or power to levy said tax upon com- 
plainant, because the state of Louisiana, by 
an act of its general assembly, appi-oved 
March 16, 1870 (section 3, art. 15), provided 
that "no insurance company whose license 
tax should be one thousand dollars, should 
be liable to any assessment throughout the 
state otlier than that imposed by said ar- 
ticle;" that complainant has paid a license 
tax of one thousand dollars to the state of 
Louisiana for the year 1871, and no other 
or further license tax can be imposed by 
state or municipal authoiity. Finally, that 
the city of New Orleans had no right to dis- 
criminate in the matter of taxation against 
complainant, which is a right belonging to 
the state, if it exists at all. 

The bill further alleges that John S. Wal- 
ton, who is charged with the administration 
of the finances of the city, is about to en- 
force the collection of said tax from com- 
plainant, and prays that said Walton and 
Benjamin F. Flanders, the mayor of said 
city, may be enjoined from the collection 
thereof, or any portion thereof, and for gen- 
eral relief. Instead of demurring to the biU, 
the city of New Orleans, defendant, files an- 
answer which admits substantially the facts 
alleged in the bill, but takes issue on the 
conclusions of law deduced therefrom. 
The case Is submitted on motion for the al- 
lowance of the injunction prayed for by the 
biU. 

The first question presented for adjudica- 
tion is: Admitting the tax to be unequal, 
is the ordinance providing for its levy and 
enforcement in violation of the 1st section of 
the 14th amendment to the constitution of 
the United States, especially the last clause 
of the section? The section reads as fol- 
lows: "AH persons bom or naturalized in 
the United States, and subject to the juris- 
diction thereof, are citizens of the United 
States and of the state wherein they reside. 
No state phall make .or enforce any law 
which shall abridge the privilege or immuni- 
ties of citizens of the United States, nor 
shall any state deprive any person of life, 
liberty or property, without due process of 
law, nor deny to any person within Its juris- 
diction the equal protection of, the laws." 
The complainant, to be entitled to the pro- 
tection of this constitutional provision, must 
be either a citizen of the United States or a 
person in the sense in which that term is 
used in this section. 

It has been, repeatedly held, by the su- 
preme court of the United States, that cor- 
porations were not citizens of the several 
states In such sense as to bring them within 
the protection of that clause in the constitu- 
tion of the United States (section 2, art 4> 
■which declares that "the citizens of each 
state shall be entitled to all the privileges 
and immunities of citizens of the several 
states." Bank of Augusta v. Earle, 13 Pet. 
[38 U. S.] 586; Paul v. Virginia, 8 Wail. [75 
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U. S.] 177. Are corporations citizens of the 
Unitea States within the meaning of the con- 
stitutional provision now under considera- 
tion? It is claimed in argument that, he- 
fore the adoption of the 14th amendment, to 
he a citizen of the United States, it was 
necessary to become a citizen of one of the 
states, hut that since the 14th amendment 
this is reversed, and that citizenship in a 
state is the result and consequence of the 
condition of citizenship of the United States. 
Admitting this view to be correct, we do 
not see its bearing upon the question in 
issue. Who are citizens of the United 
States, within the meaning of the 14th 
amendment, we think is cl^rly settled by 
the terms of the amendment itself. "All 
persons born or naturalized in the United 
States, and subject to the jurisdiction there- 
of, are citizens of the United States and of 
the state wherein they reside." No words 
could make it clearer that citizens of the 
United States, within the meaning of this 
article, must be natural, and not artificial 
persons; for a corporation cannot be said to 
be boi-n, nor can it be naturalized. I am 
clear, therefore, that a corporate body is not 
a citizen of the United States as that term 
is used in the 14th amendment. 

Are corporations persons within the mean- 
ing of the same amendment? The word 
"person" occurs three times in the first sec- 
tion, in the following connections: "All per- 
sons born or naturalized in the United 
States"— "nor shall any state deprive any 
person of life, liberty or property," etc.— 
"nor" shall any state "deny to any person 
within its jurisdiction the equal protection 
of the laws." The complainants claim that 
this last clause applies to corporations— ar- 
tificial persons. Only natural persons can 
be born or naturalized; only natural per- 
sons can be deprived of life or liberty; so 
that It is clear that artificial persons are ex- 
cluded from the provisions of the first two 
clauses just quoted. If we adopt the con- 
struction claimed by complainants, we must 
hold that the word "person," where it oc- 
curs the third time in this section, has a 
wider and more comprehensive -meaning 
than in the other clauses of the section 
where it occurs. This would be a construc- 
tion for which we find no warrant in the 
rules of interpretation. The plain and evi- 
dent meaning of the section is, that the per- 
sons to whom the equal protection of the 
law is secured are persons born or natural- 
ized or endowed with life and liberty, and 
consequently natural and not artificial per- 
sons. This construction of the section is 
strengthened by the history of the submission 
by congress, and the adoption by the states 
of the 14th amendment, so fresh in all minds 
as to need no rehearsal. We are of opinion, 
therefore, that the ordinance of the city of 
New Orleans is not in violation of the pro- 
visions of the 14th amendment to the con- 
stitution of the United States. 

But complainants assert that the tax im- 



posed is not an equal tax, and is therefore 
forbidden by the constitution of the state 
of Louisiana, article 123 of which says "tax- 
ation shall be equal and uniform throughout 
the state." Is the tax imposed on the com- 
plainant an unequal tax within the meaning 
of the constitution of the state of Louisiana? 
This precise question has been passed upon 
by the supreme court of Louisiana in the 
case of State v. Lathrop, 10 La. Ann. 402. 
In that case the court say: "This is a suit 
for ?1,000 tax on a foreign insurance com- 
pany not chartered in this state, but ti'ans- 
acting business therein. The tax is imposed 
under an act of the legislature, approved 
April 30, 1853.* It is resisted on the ground 
that the same statute imposes a tax of but 
five hundred dollars upon an insurance com- 
pany incorpoi-ated by the laws of the state, 
and transacting business therein. The de- 
fendant contends that the distinction made 
between these two classes of cases is in vio- 
lation of article 123 of the state constitution, 
which declares that 'taxation shall be equal 
and uniform throughout the state.' The pro- 
vision of the constitution relied on by the 
defendant has not deprived the legislature 
of the power of dividing the objects of leg- 
islation into classes. It merdy obliges the 
legislature to impose an equal burden upon 
all those who find themselves in the same 
class. Now the class of insurance offices 
liable to the one thousand dollar tax under 
the statute in question is entirely different 
from that which is liable to the five hundred 
dollar .tax." "It is a mere confusion of 
ideas to put these foreign corporations on 
the same footing with corporations which 
are the creatures of our own state laws from 
the simple fact of their being alike corpora- 
tions. It is equally unsound to daim for 
them the personal and constitutional rights 
of the citizens of the several states through- 
out the union. Judgment affirmed with costs." 
To precisely the same effect is the case of 
State V. Fosdick, 21 La. Ann. 434. 

These decisions settle conclusively the 
point under discussion against the complain- 
ant. 

But complainant bases his prayer for re- 
lief upon the further ground, that the state 
revenue law, approved March 16, 1870 (sec- 
tion 3, art 15), which declares that no in- 
surance company whose license tax shall be 
one thousand dollars shall be liable to any 
assessment throughout the state other than 
that imposed by that article, is a contract 
on the part of the state with the insurance 
companies, to the effect that on the payment 
of a license tax of one thousand dollars for 
the year 1871, the insurance companies 
should be for that year excepted from all 
other license tax, state, municipal and pa- 
rochial, and the complainant having paid 
one thousand dollars for license tax for the 
year 1871, cannot be further assessed by the 
city of New Orleans for that year. If the 
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construction given to the revenue law of 
1870, by the complainants, is the correct one, 
then whether it is considered to he a con- 
tract or not, it must control and limit the 
taxing power of the municipal corporations 
in the state. The question is therefore pre- 
sented, did the legislature intend by the 
revenue act of March 16, 1870, to relieve for- 
eign insurance companies from all other li- 
cense tax on the payment to the state of a 
license tax of not less than one thousand 
dollars. 

The law under consideration provides that 
"there shall be levied and collected an an- 
nual tax * * * from each insurance com- 
pany or agency not chartered by this state, 
and whose annual gross receipts for premi- 
ums are more than one hundred thousand 
dollars, one thousand dollars; when less 
than one hundred thousand and more than 
seventy-five thousand, seven hundred and 
fifty dollars; * * * provided that no in- 
surance company whose license tax shall be 
one thousand dollars shall be liable to any 
assessment throughout the state, other than 
that imposed by this article. Section 7 of 
the same act provides, "that from every in- 
surer or insurance company not chartered 
by this state, and transacting an insurance 
business therein, there shall be collected an 
annual tax of one per centum upon the gross 
amount of premiums earned each year from 
policies issued through agencies in the state." 
It is only necessaiy to place these two pro- 
visions of the law side by side to see clearly 
the meaning of the first The efEect of the 
law is this: When the state license tax of a 
foreign insurance company, under the first 
provision, amounts to a thousand dollars or 
more, the company is relieved from the pay- 
ment of any further tax to the state, under 
the provisions of section 7. This is the plain 
and obvious construction. The law under 
consideration is an act for raising a revenue 
for the state, and ought not to be construed 
to extend to other subjects, when such con- 
sti'uction Is not obviously necessary to give 
it full effect 

The view we entei*tain is strengthened by 
the fact that the act establishing a new char- 
ter for the city of New Orleans, approved 
on the same day as the revenue act, author- 
izes the city to levy a license tax upon trades, 
professions and callings, without limitation 
or restriction. These two acts must be con- 
strued together, and such effect given to 
both, if possible, as shall allow both of them 
to stand. Under our construction of the 
revenue act, this is done. The state is al- 
lowed to enforce her license tax upon for- 
eign insurance companies to the amount of 
a thousand dollars, and any state assess- 
ment beyond that is excluded, while the 
power of the city under her charter to levy 
a license tax is not interfered with. This 
construction gives full effect to the proviso 
in the revenue act, and also to the provisions 
of the city charter authorizing a license tax 



upon trades, occupations and callings. We 
are of opinion therefore that the proviso in 
the revenue act relied on by complainants 
does not restrain the city of New Orleans 
from the collection of the tax complained of. 
Finally it is claimed by complainant that 
even granting that the state of Louisiana 
has constitutional power to discriminate be- 
tween foreign and domestic corporations in 
the matter of taxation, yet the city* of New 
Orleans has no such power. If the state 
is not forbidden by either the federal or 
state constitution from levying the tax com- 
plained of, it is difficult to see how any con- 
stitutional prohibition can rest upon the 
city of New Orleans. The state has con- 
ferred generally upon the city the right to 
levy a license tax upon trades, professions 
and callings. The only limitations imposed 
by law upon this power, are: 1. That the 
ordinance levying the tax must not be con- 
trary to the constitution of the United States 
or of the state of Louisiana. 2. That it must 
be in harmony with the general laws of the 
state, and with the provisions of the charter; 
and 3. That it must be reasonable; and to 
render it reasonable, it should tend in some 
degree to the accomplishment of the objects 
for which the corporation was created and 
its powers conferred. Cooley, Const Lim. 
201. We do not think the ordinance under 
consideration is open to objection upon either 
of these grounds. The result of this discus- 
sion is that the complainants have not 
shown, by bill, any ground for the relief 
prayed. The motion for the injunction is 
overruled, at complainant's costs. 

NOTE. Since this case was determined, the 
supreme court of Louisiana has decided that un- 
der the revenue act of [March 3] 1871 [Laws 
La. 1871, p. 104], which is identical with, the 
act of 1870, referred to in the foregoing opinion, 
the payment of a license tax of {jil.OOO to the 
state by an insurance company, exempted it 
from the payment of any license tax to a munic- 
ipal corporation. See C5ty of New Orleans v. 
Salamander Ins. Co., 25 La. Ann. 650. 
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Case No. 7,053. 

INTERNATIONAL GRAIN CEILING CO. 
T. DILL et al. 

[10 Ben. 92.] i 

District Court, S. D. New York. Sept., 1878. 

Practice — Setting Aside Attachment — Bosi> to 
Marshal — Estoppel — False Return. 

1. A libel having been filed against D. and R. 
which averred that "the respondents are in this 
district or have goods, etc., to wit: the ship 
Swallow," process was issued against D. and 
R. with a clause of foreign attachment. D. 
and R. resided out of the district, but had 
a regular and well-known place of business 
within the district, and were usually to be found 
there during business hours, every day. The 
marshal made no attempt to find them. He 
returned to the process that the respondents 
were "not found" and that he had attached their 
right, title and interest in the ship. On the re- 
turn of the process D. and R. failed to appear, 
their default was taken and a reference ordered. 
H. and C. claiming to own the ship, finding 
that she was in custody of the marshal, gave a 
bond under the act and the vessel was released. 
They then moved to compel the marshal to 
amend his return, and to vacate the attachment 
and have the bond cancelled. In opposition to 
the motion, the libellants produced affidavits 
tending to show that D. and R. under a contract 
to purchase the ship, had paid a large part of 
the price, hut had not got title to her, and that 
the debt was due and that D. and R. did not de- 
sire to have the motion granted: Held, that the 
marshal's return that the respondents were "not 
found" was a false return; that H. and C were 
so interested as to be entitled to make this mo- 
tion, and were not estopped from making it by 
having given the bond; and that as there was 
no dispute about the facts the court could 
give the relief asked on motion as well as in 
an action against the marshal for a false re- 
turn, 

[Applied in Provost v. Pidgeon, 9 Fed. 411.] 

2. The marshal must be directed to amend 
his return by striking out the words "the with- 
in respondents not found ;" that the attachment 
must be vacated and the bond cancelled, and^all 
proceedings subsequent to the issue and return 
of process must be set aside. 

[Applied in Provost v. Pidgeon, 9 Fed. 411.] 

In admiralty. 

Abbott Bros., for motion. 
W. R. Beebe, for libellant 
Mr. Wakeman, for marshal. 



1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



CHOATE, District Judge. This Is a libel 
in personam against [Herman] Dill and 
Radman to recover §2986, for material fur- 
nished to various vessels. The libel alleged 
that "the respondents are in this district or 
have goods, etc., to "wit, the ship Swallow," 
and it prayed process with attachment. The 
process issued required the marshal "to cite 
and admonish the said respondents if they 
shall be found in- your district to appear, 
etc., and if the said respondents cannot be 
found, that you attach their goods and chat- 
tels to the amount sued for, and if such 
property cannot be found that you attach 
their credits and effects, etc." 

On the return day of the process, May 21, 
1878, the marshal made return as follows: 
"The within respondents not found. In 
obedience to the within process on the 17th 
day of May inst. on board the ship Swallow, 
lying, etc., attached the goods and chattels 
of the within named respondents, to wit: 
their right, title and interest in the said ship, 
by delivering to and leaving with Peter 
Longwood, the first officer and person in 
charge of said ship, a copy of said process 
and at the same time exhibited to him the 
within original, not knowing the extent of 
their interest." 

The respondents not appearing, their de- 
fault was taken and a reference ordered to 
compute the amount due. The marshal hav- 
ing put a keeper on board, to maintain his at- 
tachment, the petitioners Howes and Crow- 
ell, claiming to own the ship, finding that 
she was in the custody of the marshal, on 
the 25th of May, gave bond under the act 
of March 3, 1847,— Rev. St. § 941 [9 Stat. 
181], — with the petitioners Poillon and 
Brown, as obligors, conditioned "to abide by 
and perform the decree of the court." The 
bond recites the fi^ling of the libel, errone- 
ously stated to be on the 24th of May, and 
the attachment and the custody of the mar- 
shal. Thereupon the vessel was delivered 
to the claimants. The claimants and their 
sureties on the bond now move to compel 
the marshal to amend his return and to va- 
cate the attachment and to have the bond 
cancelled and to have the libel dismissed on 
the following facts, which are not disputed. 
The respondents Dill and Radman reside in 
the Eastern district of New York, but carry 
on business in the city of New York, where 
they have a regular and long established 
place of business as merchants, their names 
and business address being in the city di- 
rectory, and. they are usually to be found at 
their place of business eveiy day during 
business hours. The marshal made no effort 
whatever to find the respondents or either 
of them before attaching the vessel. 

The libellants and the marshal having no- 
tice of this motion appear, but do not con- 
test these facts, nor is it disputed that 
Howes and Crowell are the owners of the 
vessel. Aflidavits in opposition to the mo- 
tion are produced, tending to show that Dill 



[13 Fed. Cas. page 71] 



(Case No. 7,053; INTERNATIONAL 



and Eadman tinder a contract to purchase 
the vessel have paid a large part of the 
price, and it is claimed that they had an at- 
tachable interest in the vessel. The affida- 
vit of the respondents Dill and Radman is 
also produced, that the debt sued for is just- 
ly due and that they do not join in or de- 
sire the granting of this motion. 

The marshal's return "not found" is clear- 
ly a false return. The abbreviated form of 
return which usage sanctions imports that 
the respondents were not found within the 
meaning of his pi-ecept, xhat is, after proper 
effort to find them in the due execution of 
his precept 

The form of the process and the long es- 
tablished rule of the court prescribing that 
form clearly show that there can be no valid 
attachment in default of personal service of 
process in a suit in admiralty in personam, 
except in case the defendant cannot be 
found within the district This principle is 
abundantly recognized also in the authori- 
ties. Admiralty Rule 2; Gushing v. Laird 
[Case No. 3,508]; 2 Pars. Shipp. & Adm. 
390; Ben. Adm. C^d Ed.) § 426. Mr. Bene- 
dict in his treatise says: "Under such a pro- 
cess (capias with clause of attachment) it is 
the duty of the marshal to arrest the party 
if he can be found in his district, and he has 
no right to attach goods, chattels, debts or 
effects before he has endeavored to find the 
party himself." Section 426. This is un- 
questionably the law. See, also, Harris v. 
Hardman, 14 How. [55 U. S.] 334. The only 
difference in the process now in use and 
that referred to by Mr. Benedict above is, 
that arrest for debt being abolished the pre- 
cept now directs the marshal to cite the 
defendant to appear, instead of directing 
the marshal to arrest him. 

It is clear, therefore, that to attach goods 
without any endeavor to find and serve per- 
sonally the defendants when they are to be 
found within the district, is an abuse of the 
process of the court, and the facts being 
clearly shown or admitted, such an attach- 
ment cannot be sustained. 

Oases may arise raising the question what 
amount of diligence the marshal must use 
in endeavoring to find the defendants, or 
what circumstances in fact will justify him 
in returning "the defendants not found," but 
the present case is free from all such ques- 
tion, since upon the undisputed facts the de- 
fendants were to be found within the dis- 
trict without any difiBlculty and there was no 
attempt to serve them. 

It is insisted, however, on behalf of the li- 
bellants, that if the return is false, these pe- 
titioners have no such standing in court or 
relation to the cause that they can make 
this motion; that the respondents alone 
could have this relief anu that they do not 
ask it and being in default are not entitied 
to ask it. There Is no ground for this 
claim. These petitioners are direetiy inter- 
ested in tJie result of the suit Under the 



act of 1S47 judgment may in this very suit 
be ultimately entered against them. Be- 
sides that, they are interested in the prop- 
erty attached and are the parties injured by 
the abuse of the process of the court. It 
would be very singular if the court could 
not relieve them, that abuse being admitted. 
It is also claimed that the return of the mar- 
shal is conclusive, and that the only remedy 
is by an action for a false return. Where 
the alleged falsity of the return involves a 
question of fact, the party aggrieved should 
be put to his action for a false return that 
the question may be properly ti'ied and the 
right of appeal saved. Evans v. Parker, 20 
Wend. 622; Stoors v. Kelsey, 2 Paige, 418. 
So also if a doubtful question of law arises 
on admitted or uncontested facts it should 
not be determined on motion. But the pow- 
er of the court in a proper case to compel 
an amendment of the return of the officer on 
motion is not denied, but is recognized by 
the very authorities which hold that an ac- 
tion for a false return is. the remedy where 
the question is doubtful; and in this case it 
seems to be wholly imnecessary to remit 
these parties to their action, because there 
is no doubt about the facts, nor any doubt 
that on those facts the return is false. In a 
clear case the court will on motion or of its 
own motion set aside proceedings in a cause 
where they have been without jurisdiction, 
although in such a case if the jurisdictional 
question is doubtful the objection should be 
taken in such form that it may be regularly 
tried and not determined on affidavits. Den- 
nistoun v. Draper [Case No. 3,804]. In such 
cases it is not a question of the power of 
the court over its own proceedings or its 
own officers, but of the proper mode in 
which that power shall be exercised with 
a due regard to the rights and interests of 
the parties. 

But it is claimed that the petitioners are 
estopped by giving the bond to move to va- 
cate the attachment or to deny the truth of 
the return or the validity of the attachment; 
that new rights have intervened in conse- 
quence of their giving the bond, which equi- 
tably estop them. There is no such estop- 
pel. The libellants have lost no rights by 
the release of the vessel. They had no at- 
tachment, no right 'in her to lose. The re- 
cital of the attachment in the bond does not 
estop the claimants or their sureties. The 
libeUants have done nothing, nor parted 
with any value, nor altered their condition 
on the faith of the claimants* assertion of the 
fact of the attachment. On the contrary, 
the recital in the bond is a mere recital of 
what the libellant has procured to appear to 
be the fact by his proceedings, that is to 
say, by the false return which has been 
made In his behalf. The practice in this 
case appears to be in effect an ingenious but 
unwarrantable method of levying execution 
before getting judgment and a grossly im- 
proper extension of the remedy of foreign 
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attachment; and to hold parties estopped to 
deny the fact of the attachment, because 
they have given a bond for the property, the 
attachment of which they were misled by 
the libellants or the marshal to believe was 
in fact made, would encourage and sanc- 
tion this irregular practice. The attach- 
ment being void, the bond necessarily fails 
and it would be unjust to hold the parties 
to it, and no technical rules require that 
they should be held to it. Harris v- Hard- 
man, 14 How. [55 U. SJ 334. 

It is also objected that a former motion to 
vacate the attachment virtually decided this, 
and that, this motion being the renewal of 
the former motion, could not be made with- 
out leave of the court. It is enough to say 
on these points, that the former motion was 
based on alleged deceit on the part of the 
libellants' proctors in procuring the bond to 
be given, and it was denied on the ground 
that such deceit was not sho^vn. No motion 
was then made to compel an amendment of 
the return and the return was held conclu- 
sive as to the time when the attachment 
was made for the purpose of that motion. 
This motion is made on an order to show 
cause, which itself permitted the renewal, if 
it is a renewal, of the former motion. 

These petitioners cannot ask a dismissal 
of the libel. Notwithstanding the failure to 
acquire jurisdiction of the defendants or 
their property on the process already issued, 
another process may issue on the same Li- 
bel. The fact that the defendants have an 
equitable interest or an attachable interest 
in the ship (if it be so) is immaterial. The 
claimants as general owners had a right to 
make their claim and to bond the vessel. 
The fact that the respondents have made 
affidavit that they have no defence and de- 
sire to make none, is also immaterial. They 
have not thereby subjected themselves to 
the jurisdiction of the court, nor become 
parties to the action. They have not ap- 
peared as defendants. No valid attachment 
of their property has been made, and their 
willingness to have the interest of the claim- 
ants in this vessel go to pay their own debts, 
does not affect the claimants' rights in the 
premises. 

An order will be entered directing the 
marshal to amend his return by striking out 
the words "The within named respondents 
not found," and vacating the attachment, 
cancelling the bond and vacating all pro- 
ceedings in the cause subsequent to the is- 
sue and return of process. 
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The INVINCIBLE. 

[2 Gall. 29; i 6 Hall, Law X 1.] 

Circuit Court, D, Massachusetts. May, 1814.2 

Prize — Adjiiualtv Jukisdiction — Capture — 
Probable Cause. 

1. The trial of prizes belongs exclusively to 
the courts of the country of the captors. No 
neutral nation can justly interfere, or take cog- 
nizance of them, when brought into its terri- 
tory, except for the purpose of ascertaining 
whether the vessel be lawfully commissioned, 
or the prize has been captured in violation of 
the neutral sovereignty. And it makes no dif- 
ference, whether the property be claimed as be- 
longing to the subjects of the neutral nation, 
within whose territory it is brought, or to third 
persons. A fortiori no suit can be sustained 
in a neutral tribunal against a lawfully com- 
missioned cruiser, which is brought within its 
jurisdiction, to recover damages for a supposed 
illegal capture. Such suit belongs exclusively 
to the courts of the captors, and their jurisdic- 
tion is not destroyed by the recapture of the 
prize supposed to be illegally captured. 

[Applied in Stoughton v. Taylor, Case No. 13,- 
502.] 

See Havelock v. Rockwood, 8 Term R. 268; 
Oddy V. Bovill, 2 East. 475; The Estrella, 
4 Wheat. [17 U. S.] 298; [The Adolph, Case 
No. 86.] 

[See note at end of case.] 

2. The admiralty has jurisdiction in rem, as 
well as in personam, in cases of maritime torts, 
where the thing or the person is within the ter- 
ritory. It may issue a foreign attachment to 
arrest the choses in action of the offending par- 

tr. 

[Cited in The Bee, Case No. 1,219: Wilson 
V. Pierce, Id. 17,826; Mendell v. The Mar- 
tin White, Id. 9,419; Atkins v. Fiber Dis- 
integrating Co., 18 Wall. (85 U. S.) 305.] 

See Curt. Adm. Dig. p. 277, note. 

[See note at end of case.] 

3. What constitutes a probable cause of cap- 
ture may depend on the ordinances of the coun- 
try of the captors, as well as on the law of 
nations. 

See La Jeune Eugenie [Case No. 15,551]; The 
Marianna Flora, 11 Wheat. [24 U. S.] 54r-56; 
Id. [Case No. 9,080]. See The Rover [Id. 
12.091]; Maissonnaire v. Keating [Id. 8,- 
978]; U. S. V. Gay [Id. 15,193]. For a defi- 
nition of probable cause, see The George 
[Id. 5,328]. See cases of probable cause. 
The Liverpool Packet [Id. 8,406]; The 
Apollon, 9 Wheat. [22 U. S.] 362; The 
Palmyra, 12 Wheat. [25 U. S.] 1; 1 Kent, 
Comm. 156, notd to 5th Ed.; Burke v. 
Trevitt [Case No. 2,163]; The Fame, Stew. 
Vice Adm. 112. 

[Appeal from the district court of the Unit- 
ed States for the district of Maine.] 

1 [Reported by John Gallison, Esq.] 

2 [Aflarmed in 1 Wheat. (14 U. S.) 238.] 
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[The Frencli private armed sMp L'lnvin- 
cible. duly commissioned as a cruiser, was 
captured in March, 1813, by the British brig 
of war Mutine. In the same month she 
was recaptured by the American privateer 
Alexander; was again captured on or about 
the tenth day of May, 1813, by a British 
squadron, consisting of the Shannon and 
Tenedos; and afterwards, in the same month, 
again recaptured by the American privateer 
Young Teazer, commanded by William B. 
Dobson, carried into Portland, and libelled in 
the district court of Maine for adjudication as 
prize of war.] s 

Besides the claim of the French consul in 
behalf of the owners, a special claird was in- 
terposed by Hill and McCobb, citizens of the 
United States, alleging that their ship, the 
Mount-Hope, with her cargo on board, was, 
in March, 1813, unlawfully captured on the 
high seas by said ship, L'Invincible, and 
carried to places unknown, whereby said 
ship and cargo were wholly lost to the own- 
ers; and praying, among other things, that 
after payment of salvage, the residue of said 
ship L'Invincible and cargo, might be con- 
demned and sold for the payment of the 
damages sustained by them by reason of the 
premises. By agreement of the parties, an 
interlocutory decree of condemnation pass- 
ed, and the ship was ordered to be sold. 
One moiety of the proceeds was paid to the 
recaptors as salvage, and the remaining 
moiety, amounting to §5434,50, being or- 
dered to be brought into court to abide the 
decision of the several claims above men- 
tione"d, was delivered, on stipulation, to the 
proctor for the owners of the Invincible. 
At September term, 1813, Maissonnaire and 
Derouet of Bayonne, owners of the Invin- 
cible, by their proctor, appeared under pro- 
test in answer to the claim of Hill and Mc- 
Cobb, and alleged, among other things, that 
the Mount-Hope was lawfully captured, on 
account of having a British license on board, 
and other suspicious chrcumstances indu- 
cing a belief of British interest; and that, 
as the protestants believed, on the voyage to 
Bayonne, to which port she was ordered, 
said ship was recaptured by a British cruis- 
er, sent into some port in Great Britain, and 
there finally restored by the admiralty to 
the owners, after which she pursued her voy- 
age, and safely arrived, with her cargo, at 
Cadiz; and thereupon they prayed that the 
claim might be dismissed. Hill and Mc- 
Cobb, in their replication, deny the legality 
of the capture, and the existence of a British 
license on board of the Mount-Hope; and 
they allege embezzlement and plundering by 
the crew of the Invincible, admit the re- 
capture and restoration upon payment of 
expenses, which, together with outfits for 
the voyage to Cadiz, amounted to about 
$9000; and pray that the protestants be di- 
rected to appear absolutely and without pro- 
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test. The objections to the jurisdiction hav- 
ing been overruled by the district court, 
the owners appeared absolutely, and alleged 
the same matters in their defence, which 
were stated in their answer under protest; 
they also prayed the court to assign Hill 
and McCobb to answer interrogatories, 
which was ordered by the court McCobb, 
who was master of the Mount-Hope, de- 
clined answering an interrogatory, requir- 
ing a disclosure of the fact, whether there 
was a British license on board, on the 
ground that he could not be compelled to 
answer any question, the answer to which 
might expose him to any penalty, forfeiture 
or punishment; and the court allowed the re- 
fusal. Hill, in answer "to the same inter- 
rogatory, denied any knowledge of a British 
license. The district court having decreed, 
that Hill and McCobb should recover against 
the owners of the Invincible the sum of 
§0000 damage and costs of prosecution [case 
unreported], the owners appealed to this 
court, and the preliminary question of ju- 
risdiction now came on to be argued by Mr. 
Dexter, for appellees, and Mr. Blake, Dist- 
Atty., for appellants. 

Mr. Blake, for appellants.* 

Before there can be a decree for the libel- 
lants, the capture must be adjudged illegal. 
The question is thex-efore reduced to one 
merely of prize, and, by the law of nations, 
must be determined in a court of the cap- 
tors. Glass V. The Betsey, 3 Dall. [3 U. S.] 
6, 10, 11; Doug. 571; Chit, passim; 'U. S. v. 
Peters, 3 Dall. [3 U. S.] 121-128; [Nathan v. 
Com.] 1 Dall. [1 U. S.] 78. This rule of the 
law of nations is perfectiy reasonable, and 
is founded on the right of the belligerent to 
capture the property of his enemy. The 
right of search is allowed as a mean of en- 
forcing that of capture. By capture, the 
thing is acquired, not to the individual, but 
to the state. No neutral power ought there- 
fore to inquire into its justice or injustice. 
The Blsebe, 5 C. Hob. Adm. 181; 2 Wood. 
El. Jur. 446; Vatt 63, § 202; Lee, §§ 2, 238; 
Doug. 616; Duke of Newcastle's Letter, 1 
Coll. Jurid. 129. Another reason of the prin- 
ciple, that the captors are accountable only 
to the tribunals of their own country, is, that 
their country is accountable to all other 
states for what its citizens do in war. 
French Treaty, art. 17; 2 Ruth. Inst 513,' 
594; 1 Bl. Comm. 258; Lee, 46; T, Eaym. 
473; [Glass v. The Betsey] 3 Dall. [3 V, S.] 
15. 

Mr. Dexter, for appellees. 

It is admitted, as a general rule, that a neu- 
tral is not competent to decide between bel- 
ligerents, and that the only proper court for 
determining the question of prize is a court of 

4 This was the first ' case argued after the 
reporter had assumed the office. He was not 
present at the opening by Mr. Blake,' nor at the 
commencement of Mr. Dexter's argument 



INVINCIBLE (Case No. 7,054) 

the captors. It is also admitted, that whe-nthls 
jurisdiction has attached, it draws after it 
all questions that are merely incidental. The 
question of damages for an unlawful capture 
must, in compliance with this rule, follow 
the principal question, and, in the present 
case, would have been exclusively cognizable 
by the French courts, had the Mount-Hope 
been carried into a French port, and there 
proceeded against as prize. The allowance 
or refusal of damages on acquittal might 
perhaps, upon this supposition, have been 
conclusive upon every other tribunal, for the 
jurisdiction would have attached in the court 
of the capturing power. But the Mount- 
Hope was not carried in, and as therefore 
the question of prize can never come before 
a court of France, neither can the question of 
damages be exclusively cognizable by a court 
of that nation. In what court can the com- 
plainants obtain redress, if not in this? In 
cases of damage by running foul, and other 
marine accidents, the jurisdiction is not con- 
troverted. Why should not the same remedy 
be afforded in the present instance?— Indeed 
an additional reason for the interference of 
the court may be found in the protection, 
which every government owes to its subjects. 
A citizen calls upon the judicial power of 
his counti-y to afford him compensation for 
an injury done on the high seas; the ship, 
which in the admiralty is regarded as the 
offending thing, being already in your con- 
trol by means of a prior libel. But the com- 
plaint is not confined to the mere unlawful 
capture. The libel and claim allege a wan- 
ton pillage, which even in a case of capture 
for just cause, would not be excused. Perhaps 
it might even be contended, and the principle 
seems to have been admitted in the supreme 
court of the United States, that by such 
maleonduct the capture became unlawful ab 
initio. The case cited from 3 Dall. (U. S. v. 
Peters, 3 Dall. [3 tJ. S.] 121) differs essen- 
tially from the present The principal ground 
of decision there was, that the corvette be- 
longed to the French republic. There was 
also the further reason, that the prize being 
at that moment in a French court for adjudi- 
cation, the jurisdiction had already attached. 
In the other case cited from 3 Dall. (Talbot 
V, Janson, Id. 133), the jurisdiction was sus- 
tained, and damages awarded. The other 
facts in the case affect rather the merits, 
than the question of jurisdiction. The whole 
case proves, that the courts of the United 
States have jurisdiction of damages for an 
unlawful capture on the high seas, as prize, 
by a vessel acting under the authority of the 
French government. 

Mr. Blake, in reply. 

Even conceding what perhaps, upon the 
principles of the cases cited, may be doubted, 
that this court would have had jurisdiction, 
if the Invincible had brought her prize into 
the United States for any purpose whatever, 
and Hill and McCobb, finding her here, had 
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proceeded for restitution on the ground of 
illegal capture, still the subject matter can- 
not now be within the jurisdiction of the 
court, for the question would be, whether 
the Mount-Hope is liable to condemnation or 
not, and the SIount-Hope is not here. 

THE COURT suggested, that Mr. Dex- 
ter's point was, that the jurisdiction at- 
tached, whenever the party, or thing, com- 
mitting the offence, is in the counti-y. 

Mr. Blake, for appellants. 

If jurisdiction is sustained because the ves- 
sel is here, so it might be, if any other prop- 
erty, even bank stock, were found in the 
country. It is true, that the government is 
bound to protect its citizens, but it is not 
true, that the party here would be without 
I remedy. A libel in a court of France would 
; afford complete redress, if any injury has 
' been sustained. It is said, that the court 
: have to consider certain irregularities com- 
' mitted by the captors on board of the Mount- 
Hope. It is denied, that there were any 
: such irregularities, and this, being a question 
connected with the capture, must be tried in 
the proper tribunal for taking cognizance of 
the prize. No distinction is made in the case 
in Dallas between public and private armed 
vessels. The reason that public ships are 
not subject to a process of this nature is, 
that the injury is a matter for discussion be- 
tween the two governments. This reason is 
not less applicable to private, than to public 
armed ships, for they all act under public 
authority. The difficulties, which would at- 
tend the trial of this question in a court of 
the United States, afford an unanswerable 
argument against the jurisdiction. The 
courts of France, on the other hand, would 
have every fact before them. Should the 
trial be in this court, it ought to be conduct- 
ed in the same manner, as it would have 
been in a French court; but this, it is well 
known, would be impossible. 

Before STORY, Circuit Justice, and DA- 
VIS, Disti'ict Judge. 

STORY, Circuit Justice (after stating the 
facts). It is contended on the part of the 
Protestants, that the prize courts of the 
United States have no cognizance of cap- 
tures made by a foreign power, but that 
the right to decide upon the legality of cap- 
tures belongs exclusively to the courts of 
the capturing power. On the other hand, 
it is contended by the counsel of Messrs. Hill 
and McCobb, that although the general prin- 
ciple be admitted, that the courts of the 
capturing power have jurisdiction as to the 
legality of all captures made under its au- 
thority; yet the principle applies only where 
the captured property is actually brought 
within the jurisdiction of the capturing pow- 
er, so that prize proceedings may attach 
upon it That the admiralty courts of every 
country have general jurisdiction in all cases 
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of torts committed on the liigli seas, wher- 
ever the person or thing, by which the tort 
is committed, is within the territory. That 
in the present case, the ship Mount-Hope 
never having heen carried into France, the 
prize jurisdiction of its courts never at- 
tached, and therefore the present question, 
as to damages, could, never attach, as an in- 
cident to the general jurisdiction of such 
courts. The general doctrine, that the trial 
of prizes belongs exclusively to the courts of 
that state, to which the captor belongs, is 
now too firmly settled to admit of doubt In 
the great argument respecting the Silesia 
loan, it is laid down, in emphatic terms, that 
"this is the clear law of nations, and by this 
method prizes have always been determined 
in every other maritime country of Europe, 
as well as England." Goll. Jurid. 129. And 
this right attaches, not only when the cap- 
tured property is brought within the terri- 
tory of the capturing power, but also when 
it is brought within a neutral territory. The 
seizure as prize vests the possession in the 
sovereign of the captors, and subjects the 
property to the jurisdiction of his courts, and 
that possession is deemed firm and secure in 
a neutral port, and cannot be lawfully de- 
vested by a neutral tribunal. Bynk. Qu. Jur. 
Pub. cc. 15, 17 [Heinec. de Nav. ob Vect 
Mere. Vet. Com. c. 2, -§ 9]; e Hudson v. Gues- 
tier, 4 Oranch [8 TJ. S.] 293; The Henrick and 
Maria, 4 0. Rob. Adm. 43. And it makes no 
difference whether the captured property, in 
such case, belong to an enemy or a neutral. 
Valhi, Traite des Prises, c. 14, § 42; Duke of 
Newcastle's Letter, 1 Coll. Jurid. 129; U. S. 
V. Peters, 3 Dall. [3 IT. S.] 121; Hudson v, 
Guestier, 4 Cranch [8 U. S.] 293. It would 
seem therefore to follow, as a necessary In- 
ference, that the courts of neutral nations 
were bound to abstain from the exercise of 
all jurisdiction over property captured as 
prize by a regularly commissioned foreign 
cruiser, and brought into their ports. But 
inasmuch as captures may have been made 
without a lawful commission, fraudulently 
or piratically, or in violation of the territo- 
rial rights of the country, into which the 
prize property is brought; for the purpose of 
inquiries of this kind, neutral courts . may 
entertain jurisdiction, and in proper cases 
award restitution. It seems settled, that if 
a capture has been made within the territo- 
rial seas of a neutral country, or by a priva- 
teer illegally equipped in a neutral country, 
or by persons, who could not, without a vio- 
lation of their allegiance to a neutral coun- 
try, act under a belligerent commission, such 
capture is invalid, and the property, to 
whomsoever belonging, may be rightfully re- 
stored by the prize courts of such neutral 
country, when brought within its ports. 
Talbot V. Janson, 3 Dall. [3 U. S.] 133. And 
the principle, upon which such decisions are 
sustained, seems perfectly sound, and consist- 

[From 6 Hall, Law J. 1.] 
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ent with the acknowledged rights of bellig- 
erent powers. A neutral nation is bound 
to abstain from every act of hostility, and to 
conduct itself with perfect impartiality. If 
it sufiEer its neutral arm to be used to aid one 
belligerent, and to oppress its own friends, 
it becomes a party to the war, and is justly 
responsible for every act of injustice or hos- 
tility, which flows from such conduct. It 
has a right therefore to protect its own sove- 
reignty from violation, and to punish the 
offenders; and, as far as is in its power, to 
restore the parties injured by the illegal act 
to the same situation, in which they were be- 
fore it was committed. 

So far then, as the sovereignty and rights 
of neutral nations are concerned, they form 
an exception to the general doctrine, as to 
the exclusive jurisdiction of the courts of 
the capturing power over prizes. The ex- 
ception seems indeed to have been pressed 
somewhat farther in some decisions in our 
own country; farther indeed than in my 
humble judgment, and I speak with the ut-^ 
most deference, can be easily reconciled with 
general principles. It seems to have been 
held, that whenever neutral or American 
property is captured on the high seas by a 
lawfully commissioned ship of a foreign bel- 
ligerent, and brought into our ports, the 
courts of the United States have jurisdiction 
to inquire into the merits of the capture, and, 
if in their judgment the captors are not en- 
titled to condemnation, to award restitution, 
notwithstanding even a probable cause for 
the capture. Glass v. The Betsy, 3 Dall. [3 
U. S.] 6; Del Col v. Arnold, Id. 333. In time 
of war it is an unquestionable right of the 
belligerents to search neutral ships and car- 
goes upon the ocean, and, in cases of suspi- 
cion, to send them in for adjudication. The 
evidence to acquit or condemn comes in the 
first instance from the ship's papers, and the 
persons on board. If a breach of neutrality 
or fraud, or gross misconduct appear, the 
courts of pi'ize are competent in such cases 
to decree confiscation of the property by way 
of penalty. If therefore a neutral tribunal 
shall undertake to try these questions, which 
regularly belong to the courts of the belliger- 
ent, there is certainly some danger, that the 
case will not always be tried by the same 
proceedings and rules, which ordinarily gov- 
ern in prize causes. In cases of capture of 
enemy's property, strictly so called, under 
like circumstances, the exercise of such a 
jurisdiction would be utterly inconsistent 
with the admitted exclusive rights of the cap- 
tors, for no neutral country can interpose to 
wrest from a belligerent prizes lawfully tak- 
en (1 G. Rob- Adm. 65); and as all neutral 
property, when captured, is, if condemned, 
deemed quasi enemies' property, the neutral 
tribunal does in fact undertake to decide on 
the title to the captured property, and settle 
its hostile or innocent character. If the 
property turn out to be hostile, it will not 
undertake to condemn it, for that would be 
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a voluntary interposition in the war; if neu- 
tral, it seems difficult to perceive, how it can 
rightfully settle the question how far its char- 
acter of neutrality has been compromitted, 
or injuriously used against the belligerents. 
It is true, that by the ordinance of liouis 
XIV. (Des Prises, art 15) it is expressly de- 
clared, that if, on board of prizes brought 
into French ports by foreign armed vessels, 
there shall be found goods belonging to the 
subjects of Prance, or its allies, the goods 
so belonging to French subjects shall be re- 
stored. Valin says, that this right is exer- 
cised in favor of subjects by way of com- 
pensation for the asylum granted to the 
captor and his prize; but he expressly 
states, that the rule does not extend to the 
goods of allies. 2 Valin, Comm. 274; Valin, 
Des Prises, c. 7, p. 106. At best this is but 
a mere municipal regulation of France, and 
in countries, where no similar regulation ex- 
ists, it should seem fit, that the general rule 
of the law of nations should prevail. The 
true principle seems laid down by Mr, Jus- 
• tice Johnson in his very able opinion in Rose 
V. Himely [Case No. 12,046]. "A prize, 
brought into our ports by a belligerent, con- 
tinues subject to the jurisdiction of the cap- 
turing power, although the corpus be within 
the limits of another jurisdiction. A prize, 
brought into our ports, would be in no wise 
subjected by that circumstance to our juris- 
diction, except perhaps in the single ease 
of its being necessary to assume the jurisdic- 
tion, to protect oxu" neutrality or sovereignty, 
as in the case of captures within our juris- 
dictional limits, or by vessels fitted out in 
our ports." In The Flad Oyen, 1 C. Rob. 
Adm. 134, 144, Sir William Scott asserts the 
same doctrine, and declares, that prize of 
war is a matter "over which a neutral coun- 
try has no cognizance whatsoever, except in 
the single case of an infringement of its 
own territory." The doctrine, which seems 
assei-ted in the cases of Glass v. The Betsy, 
and Del Col v. Arnold, so far as applies to 
the present discussion, is encountered also, 
and in no small degi-ee shaken, by the opin- 
ion of the supreme court in Hudson v. 
Guestier, 4 Cranch [§ U. S.] 293, 6 Cranch 
[10 U. S.] 281. The chief justice, in deliver- 
ing the opinion of the court, speaking of a 
vessel captured as prize, says, "in the port 
of a neutral, she is in a place of safety, and 
the possession of the captor cannot be law- 
fully devested, because the neutral sover- 
eign, by himself or his courts, can take no 
cognizance of the question of prize or no 
prize. In such case, the neutral sovereign 
cannot wrest from the possession of the 
captor a prize of war brought into his ports." 
And applying the same reasoning to the case 
of a seizure for the violation of a municipal 
law, he declares it to be the opinion of the 
court, "that a possession, thus lawfully ac- 
quired under the authority of a sovereign 
state, could not be devested by the tribunals 
of that country, into whose ports the captur- 
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ed vessel was brought." It will be recollect- 
ed, that in this case the property belonged 
to American citizens, and had been con- 
demned, while lying in a Spanish port, by a 
French tribunal, and afterwards brought to 
this country. But in Rose v. Himely, 4 
Cranch [8 U. S.] 241, which was argued at 
the same time, and involved in many re- 
spects the same questions as Hudson v. 
Guestier [supra], the property was actually 
brought into the United States, and libelled 
for restitution, before any proceedings were 
instituted in any French tribunal. The doc- 
trine therefore in Hudson v. Guestier must 
be supposed to apply to the case of Ameri- 
can, as well as neutral, property, captured 
and brought into an American port. In 
either respect it would be inconsistent with 
that, which seems to be assumed in the eases 
in 3 Dall. [3 U. S.] 6, 333, to which I have 
alluded. But allowing these cases to have 
the fullest effect, which the most liberal con- 
struction can impute to them, they only de- 
cide, that the jurisdiction of our courts, in 
matters of prizes made by foreign cruisers, 
attaches, whenever the prize property is 
within our own ports. In the case before 
the court, the cruiser itself only is within 
the country, and not the captured ship in 
the character of prize. It is therefore clear- 
ly distinguishable. The cruiser too comes 
into port by compulsion in the hands of 
American recaptors, succeeding to hostile 
captors. It is not therefore a case, where 
even a voluntary asylum is sought. 

I accede to the position, that, in general, in 
cases of maritime torts, a court of admiralty 
will sustain jurisdiction, where either the 
person, or his property, is within the terri- 
tory. It is not even confined to the mere 
offending thing; it spreads its arms over 
the tangible, as well as incorporeal prop- 
erty of the offending party, to enable it to 
afford an adequate remedy. The admiralty 
may therefore arrest the person, or the prop- 
erty, or, by a foreign attachment, the choses 
in action, of the offending party, to answer 
ex delicto. But it affords such remedies 
only, where the tort is a mere marine tres- 
pass, and not where it involves directly the 
question of prize. No case has been pro- 
duced at the argument, where a neutral tri- 
bunal has sustained jurisdiction over a 
cruiser on account of her having made ille- 
gal prizes on the high seas, where the prize 
was not within its territory. After consid- 
erable research, I have not been able to find 
any such case in modern times. From the 
works of Sir Leoline Jenkins (volume 2, pp. 
714^754) it does however appear, that in 
1675, the English admiralty confiscated a 
French privateer on account of illegal depre- 
dations committed on English and Dutch 
vessels, against the remonstrances of the 
French government, who claimed a renvoy 
of the cause, as rightfully belonging to them. 
But the particular ground of the decision 
does not appear; and as one charge was for 
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an infringement of the territorial sdvereignty 
of Great Britain, it miglit have turned upon 
that point, 2 Wood, Inst. Eng, Law, 425. 
On the other hand, in the ease of V. S. v. 
Peters, 3 Dall. [3 U. S.] 121, the supreme 
court awarded a prohibition to the district 
court against proceeding on a libel against 
a French national ship of war for an alleged 
illegal capture of an American schooner and 
cargo, the prize having been carried into a 
French port for adjudication. And the pro- 
hibition asserted, that by the law of nations 
beUigerent cruisers duly commissioned had 
a right, in time of war, to arrest and seize 
neutral ships, and carry them into the ports 
of their sovereign for adjudication, and that 
such cruisers, or their officers and crew, 
were not amenable before the tribunals of 
neutral powers for their conduct therein. 

It is argued, that this case is inapplicable 
to that at bar, because the Mount-Hope was 
recaptured, and thereby the right of the 
French captors devested, and their courts 
ousted of jurisdiction. And it is certainly 
law, that in case of a recapture, escape or 
voluntary discharge, of a captured vessel, 
the right of the courts of the belligerent to 
adjudicate upon the property, as prize, is 
completely gone; for that right remains, 
only while the possession of the property re- 
mains, either actually or constructively, in 
the sovereign of the captors. But it does not 
thence follow, that such courts are deprived 
of the authority to award damages to the 
injured party, where the capture has been 
unlawful, and thereby indirectly to entertain 
the question of prize. Much less is it to be 
inferred, that the fact of recapture alone 
enables a neutral tribunal to take cognizance 
of the capture itself, and thereby of the ques- 
tion of prize, over which originally it could 
not assert any jurisdiction. In the first 
place, it is extremely clear, that the French 
courts had complete authority, as courts of 
prize, to award damages for the capture of 
the Mount-Hope, if it was illegal. The ordi- 
nary mode of seeking redress by neutrals 
for such injuries is, to apply to the prize 
tribunals of the sovereign, under whose au- 
thority the capture has been made, for dam- 
ages. Such eases are familiar in the annals 
of the admiralty. The Betsy, 1 0. Rob. 
Adm. 93. The argument therefore of the 
counsel for Messrs. Hill and McCobb, that 
If this court have not jurisdiction ta award 
■damages, no court has, and there is a right 
without a remedy, cannot be sustained. In 
the nest place, the principal question, in- 
volved in a trial under such circumstances, 
necessarily is the question of prize. It is 
true, that probable cause would justify the 
seizure, and destroy the claim for damages; 
but it must be probable cause to seize as 
prize in reference to a violation of belliger- 
ent rights. What constitutes such probable 
cause depends on the state of the war, the 
actual operations of the belligerents, the 
documents required to be on board, the arti- 



(Case No. 7,054) INVINCIBLE 

fieial rules applied by prize tribunals, to sift 
the colorable papers and commerce of neu- 
trals, and the positive directions of the sov- 
ereign power. Of some of these questions, 
at least, the courts of the captors are the 
most competent judges. Suppose an Ameri- 
can ship had been captured under the Brit- 
ish orders in councU for having a certificate 
of origin on board, would it have been com- 
petent for an American tribunal, if the 
cruiser had come within our ports, to decide 
upon the legality of the capture thus made 
under the orders of the sovereign, who had 
already declared such certificates to be a 
good cause of condemnation?— It seems to 
me difficult to maintain, that such a capture, 
so made, could, in an American court, sub- 
ject the party to damages, even supposing 
it be a clear infringement of our neutral 
rights, and of the laws of nations. The acts 
done under the authority of one sovereign 
can never be subject to the revision of the 
tribunals of another sovereign; and the par- 
ties to such acts are not responsible there-, 
for in their private capacities. If the citi- 
zens of a neutral country are injured by 
such acts, it belongs to their own govern- 
ment to apply for redress, and not for ju- 
dicial tribunals to administer it. One great 
object in the establishment of prize courts 
is to ascertain, whether a capture is made 
under the authority of the sovereign power. 
When once the courts of any sovereign have 
definitely pronounced the capture rightful, 
it becomes the acknowledged act of the sov- 
ereign himself, and the parties, who made 
the capture, are completely, as to all foreign 
nations, justified, however repugnant such 
capture may seem to the law of nations. 
How can a neutral tribunal decide, that a 
capture on the high seas is in opposition to 
the will of the sovereign of the captors?— 
It may perhaps be competent to decide, that 
the capture ought not to have been ratified, 
but could it hence infer, that it would not 
be? Whether damages then shall in any 
case of capture be given, must depend upon 
the law of prize, as understood and adminis- 
tered by the foreign sovereign, or in a case 
of probable cause, upon the subsequent con- 
duct of the captors. The damages therefore 
are not an independent and principal in- 
quiry, but a regular incident to the ques- 
tion of prize, in whatever manner the pro- 
cess may be instituted. And this considera- 
tion disposes of that part of the argument, 
in which it is assumed, that although a neu- 
tral tribunal may not directly entertain the 
question of prize, yet it may collaterally, 
when it is a mere incident to the question 
of xlamages. 

On the whole I am of opinion, that in the 
case before the court, the prize tribunals of 
France had complete jurisdiction by the cap- 
ture; that, although the right to adjudicate, 
as prize was devested by the subsequent 
British recapture, yet it was stiU competent 
for them to entertain a suit by the owners 
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for damages, if the capture were illegal; 
that, consistently with the law of nations, 
an American tribunal could not adjudge on 
the question of prize; and the recapture of 
the prize, or the bringing the cruiser within 
our ports, did not vest a jurisdiction in such 
tribunal, which it was otherwise incapable 
of assuming. I am therefore for sustaining 
the plea to the jurisdiction, and for dismiss- 
ing the claim of Messrs. Hill and McCobb 
with costs. Claims dismissed with costs. 

[NOTE. The claimants, Hill and McCobh, 
took an appeal to the supreme court, where, in 
an opinion by Mr. Justice Johnson, the sen- 
tence of the circuit court was affirmed. 1 
Wheat. (14 U. S.) 238. It was held that the 
eselusive cognizance of prize cases was vested 
in the courts of the capturing power. "It is a 
consequence of the equality and absolute inde- 
pendence of sovereign states on the one hand, 
and of the duty to observe uniform impartial 
neutrality, on the other," which gives reason 
to this principle. Every violent dispossession of 
property on the ocean is, prima facie, a maritime 
tort, and, as such, it belongs to the admiralty 
jurisdiction; but that jurisdiction ceases the 
moment the capture is determined to be one 
made in the legitimate exercise of the rights of 
war. 

[An action upon a bill of exchange given to 
ransom the said vessel was also brought. Case 
No. 8,978.] 
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The INVINCIBLE. 

[1 Lowell, 225.] i 

District Court, D. Massachusetts. Feb., 1868. 

Shippikg — Leakage— Negligence— Bdrdejt op 
Pkoof— Stowage. 

1. Libels were brought against a ship for 
losses by leakage of oil shipped from San Fran- 
cisco to Boston. The bill of lading contained 
a printed clause, "Ship not responsible for rust, 
leakage, or shrinkage," Held, that the printed 
clause changed the general rule that the ac- 
knowledgment of goods being received in good 
order places upon the carrier the burden of prov- 
ing that he was not guilty of negligence or care- 
lessness. 

[Cited in The Moravian. Case No. 9,789; 
Richards v. Hansen, 1 Fed. 63; The Tom- 
my, 16 Fed. 603; The Saratoga, 20 Fed. 
871; The Giglio v. The Britannia, 31 Fed. 
432; The Barracouta, 39 Fed. 288.] 

2. Proof of greater than average leakage on 
such a voyage not sufficient; but negligence on 
the part of the ship must be shown. 

3. Although the leakage was probably caused 
by the drying of the casks; and although dry 
hides, rags, and wool, supposed to have a heat- 
ing or drying effect, constituted a part of the 
cargo, negligence is not shown, it being proved 
that it is not unusual for these articles to form 
a part of the cargo of a general ship on such a 
voyage; and as the shippers did not expressly 
dissent, their assent is to be presumed to the 
shipping of these articles. 

4. Proof that part of the oil was stowed be- 
tween decks, where it was more subject to the 
injurious effects of dryness than in the hold, 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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would not constitute negligence, that manner of 
loading being usual on such voyages with like 
cargoes. 

[Cited in Janney v. Tudor Co., 3 Fed. 816.] 
In admiralty. 

T. K. Lothrop and W. W. Orapo (J, H. 
Clifford with them), for libellants. 

S. Bartlett, R. H. Dana, Jr., and D, A. 
Gleason, for claimants. 

LOWELL, District Judge. Three libels 
against this ship have by consent of parties 
been heard together. This consolidation is 
highly convenient, and might have been or- 
dered by the court upon motion of either par- 
ty.' Rich V. Lambert, 12 How. [53 U. S.] 353. 
The libels are brought by the owners of three 
several lots of oil shipped from San Fran- 
cisco to Boston, in November, 1863, by this 
ship and at the same time. Bills of lading 
were given to two of the shippers, and one 
was tendered to the third and refused. It 
is agreed, however, for the purposes of this 
trial, that the contracts with the three ship- 
pers were precisely alike; and that if the 
contracts have been broken the libellants 
have a lien upon the ship, notwithstanding 
the charter-party. It is further conceded that 
the clause of the bill of lading exempting the 
ship from loss by leakage does not extend 
to lealiage arising from bad stowage or other 
negligence of the carriers; and finally, that 
the allegation in the libels of a contract or 
usage requiring the oil to be kept wet during 
the voyage was inadvertently made and is 
not to be regarded. 

Upon the aiTival of the vessel early in the 
year 1864, it was found that a very serious 
loss by leakage had been sustained, amount- 
ing in value to twelve thousand dollars or 
more, and the question is, upon whcm shall 
it fall? 

The general rule is, that under the or- 
dinary contract of affreightment, the acknowl- 
edgment by the carrier that the goods were 
received in good order throws upon him the 
burden of proving that any damage which 
they may show upon arriving at the place of 
delivery did in fact exist before, or was 
occasioned by some peril or other cause for 
which he is not responsible. Nelson v. Wood- 
ruff, 1 Black [66 U. S.] 160, and eases there 
cited. 

In Cl9,rk V- Barnwell, 12 How. [53 U. S.] 
272, this general rule is recognized, with the 
addition that if an excepted peril is shown, 
which is adequate to have occasioned the 
loss, the burden of proof shifts, and the ship- 
per is required to show that it was not oc- 
casioned by that peril, but by some negli- 
gence of the carrier, which rendered the peril 
eflicient, or co-operated with it, or brought it 
about without any connection with the sea 
peril. The bill of lading here contains the 
printed clause "Ship not responsible for rust, 
leakage, or shrinkage." Leakage is shown in 
this case; the casks all arrived, but had lost 
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a very considerable part of their oil by leak- 
ing. It seems to me that by analogy to the 
rule adopted in the ease last cited, the ship- 
per is bound to show that this leakage was 
caused by the negligence of the officers or 
crew of the vessel. It may be that the ex- 
ception amounts to no more than the law 
would imply, namely, that the carrier does 
uot warrant against loss arising to certain 
articles by the operation of time and the or- 
dinary accidents of navigation; but as it 
expressly recognizes the probability of loss 
by these causes, and .excepts them in terms, 
it is for the shipper to malie out that their 
loss is owing to other causes. It is not 
enough to show that it exceeds the average 
leakage, because it is not that alone which 
is excepted, but any leakage unless caused, 
in fact, by negligence on the part of the ship. 
I have always understood that this was the 
true and only effect of such stipulation. In 
the well known case, arising out of the burn- 
ing of the steamer Lexington, it appeared 
that the transportation company had con- 
tracted with Mr. Harnden, through whom the 
libellants claimed, that Harnden alone should 
be responsible for the loss of any goods. The 
supreme court refused to construe this con- 
tract as exonerating the respondents from 
losses caused by their own negligence or that 
of their servants, but said that it changed 
the burden of proof, and that the libellants 
must show the negligence. New Jersey 
Steam Nav. Go. v. Merchants' Bank, 6 How. 
[47 U. S.] 3S4, See Czech v. General Steam 
Nav. Co., L. B. 3 C. P. 14, and cases cited. 
So here leakage is excepted, and although 
leakage by negligence is not included in the 
exception, it is for the libellants to show the 
negligence. I do not rely much on the word 
"shrinkage," because I doubt whether the 
shrinkage of casks causing a leak is intend- 
ed by that word. 

The evidence here establishes that the oil 
was well bedded, chocked, and dunnaged, 
and that no damage appeared to have 'arisen 
from its shifting; two or three casks may 
have moved, but if so there was no reason 
to suppose that any loss was occasioned 
thereby. In this state of the case it is un- 
necessary to inquire whether a more perfect 
mode of stowage is known to whalemen. 

It is not seriously disputed that the loss 
was occasioned by shrinkage of the casks, 
and that this was caused by heat and dry- 
ness, but whether by the heat necessarily 
encountered in passing twice through the 
tropics, or by the heating .and dryhig char- 
acter of the dry hides, rags, and wool, which 
formed a considerable part of the cargo, or 
partly by the one and partly by the other, is 
not so clear. The libellants say that the lat- 
ter was the main efficient canse, and that it 
was one which might and should have been 
avoided. The oil was stowed partly in the 
lower hold and partly in the lower between- 
decks; mainly in a shigle tier, and where 
double, the second tier was oil; it was stow- 
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ed amidships, and the hides, rags, and wool, 
were at either end. A careful examination 
of the losses from the difEerent casks seems 
to show that the leakage was much greater 
in the between-decks than in the hold. The 
dry hides, &c., were not stowed in actual 
contact with the oil in any place. The only 
important questions which a fair review of 
the evidence raises, are, whether the objec- 
tionable articles ought to have been carried 
on this voyage; and if proper to be carried, 
whether they were properly stowed in rela- 
tion to the oil; and, lastly, whether all the 
oil should have been put into the lower hold. 
The evidence tends to show that dry hides, 
wool, and rags are thought to have a drying 
and heating effect; and that this injurious 
effect would be likely to be aggravated by 
stowing them upon the oil. But the testi- 
mony is clear and uncontradicted, that some 
one or more of these articles form part of 
the cargo of almost every general ship on 
such a voyage as this; and that it is not 
unusual to carry all three of them. There is 
reason to believe that the masters of the 
three whaling vessels shipping this oil were 
aware that such would be the case here, and 
impliedly assented to it But whether so or 
not, their assent is conclusively presumed, 
if the course of trade is proved, and they 
did not expressly dissent, which they did 
not; and I do not know that a dissent would 
have been of much consequence, excepting 
as evidence of a new and different contract. 
Clark V. Barnwell, 12 How. [53 TJ. S.] 272; 
Rich V. Lambert, Id. 347- 

The preponderance of evidence is, that 
neither hides nor any other cargo was stow- 
ed on the oil itself; and this being so, it 
would seem that the whole duty of the steve- 
dore was performed. There is an intimation 
from some of the witnesses, that a bulkhead 
should be put up between these goods and 
the oil. One says it is usually done in order 
to save the cargo from being wet with oil; 
and another, that it is done to save it from 
water, where the contract requires the oil 
to be wet down; many of the witnesses are 
not specially interrogated on this pouit, 
either of the fact in this case or its necessity; 
and I have not been able to satisfy myself, 
by a careful study of the evidence, that this 
cargo was stowed differently from usual in 
these respects, nor that if it was, the dif- 
ference was of any importance. The pre- 
ponderance of the evidence, such as there 
is, seems to be that there was a bulkhead 
forward, both in the hold and in the be- 
tween-decks, but none aft; but it is not 
shown that the presence or absence of a 
bulkhead had any bearing upon the shrink- 
age of these casks, or that it is one of the 
proper precautions in such cases. 

An examination of the question of the place 
of storage results in a similar way. The wit- 
nesses are not called on to say that the be- 
tween-decks was not a proper place; and 
it was not until the argument that the fact 
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was distinctly brought out that the leakage 
had been much greater there. It would seem 
probable that the heat wotild -be greater 
there, because it was probably in whole or 
in part above the water line; but whether 
there was room for all the oil in the hold, 
and whether it is commonly considered a 
safer and better place dops not appear. It 
does appear that the master of the Abigail 
stipulated that his oil should be stowed in 
the hold, and that it was stowed there; and 
that the others were aware that their oil 
would most or all of it be placed between 
decks, and made no objection. Under these 
circumstances, and there being no single ex- 
pert who has said that this stowage was not 
usual and proper, I must support it. 

The general evidence upon the whole case 
is very strong that the cargo was of the 
kind ordinarily carried in a general ship, and 
that it was well stowed. And this general 
proof of good stowage must include all par- 
ticulars to which the attention of the wit- 
nesses was not specially directed by the li- 
bellants, because they do not point out in 
their libel the particulars which they rely 
on, but only that the oil was badly stowed 
generally, and was unskilfully stowed "with 
other cargo." This allegation calls attention 
in a very general way to the cargo carried 
with the oU, and perhaps to its being in im- 
mediate contact with it, or even in the same 
hold with it, but not to the part of the vessel 
in which the oil should be placed, nor to any 
special protection or precautions which 
might be thought essential to its safety. 
The allegation would be fully satisfied by 
showing that too much weight had been 
placed on the oil, or that they were so stow- 
ed relatively to other goods that they would 
not ride well or make safe stowage. 

Much of the evidence was upon the ac- 
tual cause of the great leakage and shrink- 
age in this case. It is shown that shippers 
of oil for such a voyage much prefer to have 
it wet down as often as twice a week, and 
are willing to pay for the great labor which 
is necessary to do this faithfully. There 
have been some cases in this court arising 
out of such contracts. This fact seems to 
show that there is always a considerable 
risk of leakage if this precaution it not 
taken. On the other hand, there was evi- 
dence that the loss here far exceeds what 
would ordinarily be expected in such cases. 
I have not found it necessary to make up 
my mind upon this point, because upon the 
whole evidence I am satisfied that this loss 
did not arise firom the fault of the ship itself, 
nor from the want of care and skill of the 
claimants' agents in stowing or navigating 
her, but from the operation of causes whic""!, 
whether common to all such voyages or not, 
were common to all in which the vessel hap- 
pened to have such a cargo, and that such 
a cargo is not uncommon, but usual and 
proper, and that the ship was stowed in the 
usual and proper manner. Libel dismissed. 
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District Court, D. California. Oct. 14, 1874. 

Carrier — Negligence. 
Although the carrier is exempt from liability 
for damage or deterioration arising from the 
nature of the goods or of the voyage, yet, if 
there has been a want of proper care or skill 
on his part in guarding against such damages, 
the injury will be ascribed to his negligence. 

In admiralty. 

McAllisters & Bergin, for libellant. 
B. Casserly and W. H. L. Barnes, for 
claimants. 

HOFFMAN, District Judge. In the spring 
of 1864 the libellants shipped on board the 
Invincible, then lying at the port of New 
York, and bound on a voyage to San Francis- 
co, 750 baskets of champagne in two lots, 
one of 500 baskets and the other of 250. 
By the terms of the bills of lading given for 
the first lot, -the wine was to be stowed in 
the house on deck. The second lot was to 
be stowed in the cabin staterooms and house 
on deck. Under these contracts 659 baskets 
were placed In the house on deck and the re- 
mainder in the cabin staterooms. 

On the arrival of the ship the wine stowed 
in the staterooms was found to be in per- 
fect order. But that stowed in the house 
was damaged to the extraordinary and al- 
most unprecedented extent of 57 per cent, 
of its entire value. At the hearing the car- 
rier, after proofs of this loss had been given, 
attempted to excuse himself by showing that 
the house on deck was an unfit place for the 
stowage of goods, and that goods so placed 
were exposed to extraordinary perils to 
which cargo below decks was not liable. 
Although it appeared that the voyage was 
somewhat rough and boisterous, the claim- 
ants failed to show that the injury to the 
goods was attributable to the direct opera- 
tion of any peril of the sea, in the strict sense 
of the term, but they established beyond 
doubt that the loss of the wine was caused 
by what is known as "blowage and break- 
age"— that is, escape of the contents of the 
bottles, either through their mouths or by 
their bursting. 

He thus proved prima facie, that the in- 
jury was occasioned by natural causes, aris- 
ing from the inherent quantities and perish- 
ability of the goods themselves and the na- 
ture of the voyage. To this the libellants 
replied that the damage was excessive and 
unprecedented, and that it could not be as- 
cribed to the intrinsic infirmity of an article 
which is every year brought to this port in 
enormous quantities without serious loss. 
Some other cause for the injury must there- 
fore be sought for, and this was to be found 
in the total neglect of the master during the 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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entire voyage to give to the wine proper and 
necessary ventilation by opening, as occasion 
permitted, the doors and windows of the 
house. That through this omission the tem- 
perature of the house became so high as to 
cause the wine to "blow" and the bottles to 
burst. 

It is not pretended on the part of the car- 
rier that any efEort whatever was made to 
ventilate the goods during the voyage by 
openmg the -windows or doors of the house. 
The master seems to have considered it his 
right and his duty to leave the goods and the 
house which contained them, in the same 
condition during the voyage as when they 
left New York, and this, though apprised by 
the lealiage of wine through the scupper 
holes of the house for a considerable period, 
that the goods from some cause were sus- 
taining great injury. 

The answer sets up that the. excessive heat 
arose upon the decomposition or fermenta- 
tion of the straw in which the bottles were 
packed, caused by its being wetted with salt 
or fresh water. But the evidence fails to 
sustain this allegation. No noticeable acci- 
dent happened to the deck-house during the 
voyage. The chemical experts failed to de- j 
tect in the straw when examined here, any 
trace of the presence of salt, or to discover 
any signs of chemical changes which could ; 
have generated excessive heat. 

But even if the heat was due to this cause, 
it was as much the duty of the carrier to 
endeavor to mitigate its eCEects by opening 
the doors and windows of the house, as to 
resort to the same expedients to diminish 
heat caused by the sun's rays. Whether his 
omission .to do so was negligence for which 
he is liable, is the real point of the case. 

The answer also alleges that the cham- 
pagne in question was a spurious article of 
inferior quality, and the loss arose from its 
inherent perishability caused by "defective 
manufacture, preparation, bottling, corking 
and packing." 

In support of these allegations no proof 
whatever is offered, save that a few of the 
baskets were somewhat rat-eaten. The wine 
was the "Charles Heidseek Champagne," so 
well known and extensively used in this 
country, and does not appear to have dif- 
fered in the mode in which it was manufac- 
tured, prepared, bottled and corked, from the 
wine which the libellants, whose commercial 
house Is of the highest respectability, have 
for years been in the habit of importing. 
The fact that all the wine stowed in the 
cabin arrived in perfect order, would seem 
to afford decisive proof that there could have 
been no such defective preparation and pack- 
ing as the answer alleges. 

The whole evidence points, I think, unmis- 
takably, to the conclusion that the blowing 
and breaking of the bottles was caused by 
the excessive heat to which they were sub- 
jected by being stowed, during the whole of 
a voyage in which the equator was twice 
13fed,oas. — 6 
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crossed, in a deck-house, tightly closed and 
exposed on its roof and sides to the direct 
and reflected rays of the sun. 

The question is thus presented, was the 
omission on the part of the master to cool 
and ventilate the deck-house by opening its 
doors and windows when the weather per- 
mitted, negligence for which the vessel is 
liable? 

The libellants contend that he was bound 
to do so by express stipulation, and by his 
general duty as a carrier— especially when 
apprised by the leakage of the vessel that 
the wine was sustaining serious injury. The 
claimants excuse their omission on the 
grounds: 1st. That by express agreement 
the goods stowed in the deck-house were to 
be at the sole risk of the shipper, and the 
ship was in no case to be liable for any in- 
jury that might befall them, 2d. That the 
doors and windows were closed and fastened 
with the full knowledge of Mr. Crosby, the 
shipper, and with the understanding that 
they were so to remain during the voyage. 
3d.. That it was impracticable to open the 
doors and windows without exposing the 
goods to injury from salt or fresh water or 
from the depredations of the crew, and that 
it was not the duty of the carrier, nor had 
he the right to meddle in any way with car- 
go stowed under the supervision and by di- 
rection of the shipper, 

1. In regard to the alleged agreement, Mr. 
Hastings, part owner of the ship, testifies 
that he consented with much reluctance and 
at Mr. Crosby's earnest request, to the stow- 
age of the wines in the deck-house, and that 
it was the express understanding that the 
ship should assUme no responsibility and in- 
cur no liability "of any name or nature." 
That the carpenter and stevedore were to 
fit up the house and stow the goods as Mt. 
Crosby should direct, and that thereafter the 
goods were to be at the sole risk of the ship- 
per. In these statements Mr. Hastings is 
corroborated by Deane, the ship-keeper. Mr. 
Crosby denies that any such agreement was 
entered into. 

The disputed matter of fact I do not deem 
it necessary to determine. If the agreement 
was as broad and absolute as is alleged, 
parol testimony to prove it was inadmissible, 
for it is inconsistent with and contradictory 
to the written stipulations of the bill of lad- 
ing. Nor if reduced to writing would its 
legal effect be to exonerate the carrier from 
the consequences of his actual negligence. 
The policy of the law will not permit a com- 
mon carrier to stipulate for exemption from 
responsibility for the negligence of himself 
and his servants. Railroad Co. v. liockwood, 
17 Wall. [84 U. S.] 357. Whether there was 
In this case actual negligence is the very 
question at issue. 

2. The alleged understanding with Mr. 
Crosby that the doors and windows Of the 
deck-house should be tightly closed and so 
remain during the voyage, was, if made, un- 
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questionably binding on Mm. An agreement 
between the parties as to tbe degree and 
kind of atleniion and care to be bestowed on 
the merchandise dmring the voyage, in no 
degree contradicts or varies the obligations 
of the bill of lading. It merely establishes 
by mutual consent what shall be accounted, 
under the circumstances of the case, due care 
and diligence. 

The proofs of this agreement rest on the 
depositions of Mr. Hastings and Mr. Deane. 
The testimony of these witnesses, with re- 
gard to the release of the ship from all re- 
sponsibility for the goods, "of every name 
and nature," has already been noticed. 

Mr. Hastings testifies in addition: "Mr. 
Crosby never said one word to me about 
ventilation of any name or nature. Never 
raised the question and never mentioned the 
word ventilation. I know that the windows 
and holes in the top of the house were 
stopped up by Mr. Deane at Mr. Crosby's re- 
quest. The doors were locked and fastened 
with screws. Mr. Deane, the carpenter, fast- 
ened them. Mr. Crosby was there at .the 
time and saw they were fastened, and ex- 
pressed himself perfectly satisfied with the 
stowage and evei-ything appertaining to his 
wine. Mr. Crosby was present at the fasten- 
ing. I told him the captain said that with- 
out their being fastened the locks would be 
no protection against the crew. I further 
said I did not think it would be seaworthy 
and might vitiate his insurance, as all policies 
require the hatches to be fastened securely 
down and made impervious to wet." 

Mr. Hastings further states that the only 
reason assigned by Mr. Crosby for not wish- 
ing to stow his wine between decks, was the 
danger of injury by moisture or sweat. 

Mr. Deane corroborates, in a very positive 
manner, Mr. Hastings's statements. 

He testifies to Mr. Hastings's reluctance to 
allow the goods to be stowed in the deck- 
house, and to his positive and repeated dec- 
larations to Mr. Crosby "that he would take 
no risk whatever — neither from sailors, heat 
of galley nor heat of the sun upon the top of 
the house." 

He also testifies that the windows were 
boarded over by Mr. Crosby's direction; that 
when the goods were all stowed Mr. Crosby 
told him to fasten the doors with screws or 
nails, and that he would take all the risk if 
he (the witness) would fasten up the doors 
and windows as directed. The credibility of 
this witness is somewhat impaired by his 
evident anxiety to shield the vessel from 
liability. He iterates and reiterates, on al- 
most every page of his deposition, that Mr. 
Crosby expressly assumed the whole risk of 
the adventure, and released the ship from all 
liability, being apparently under the impres- 
sion that such an agreement would be de- 
cisive of the suit. 

Mr. Crosby's testimony is substantially as 
follows: That about the middle of March, 
1863, "he made a verbal agreement with Mr. 



Hastings for stowage of the champagne in 
the deck-house. That it was to be ventilated 
and protected from heat when at sea, and 
during the voyage, by keeping the doors and 
windows of said deck-house open. Mr. Hast- 
ings replied that he would do anything I 
required, to secure ventilation of the cham- 
pagne. * * * I directed Mr. Hastings to 
have strips of boards nailed or fastened 
across the doors a few inches apart on the 
inside of the deck-house, to secure the wine 
from falling out when the doors should be 
"opened for ventilation. He replied that it 
should be done, and called the carpenter and 
requested me to give directions to him." 

In reply to the ninth interrogatory he 
states, after repeating the verbal agreement 
with Mr. Hastings, above detailed, that the 
latter proposed putting in an iron ventilator, 
but that he told him he considered it of no 
importance— that the doors and windows 
would afford a free circulation of air, and 
was the ventilation he wanted, which Mr. H. 
agreed to furnish. 

He further states: "I had no knowledge 
whatever of the fastening and boarding of 
the windows or the fastening and caulking 
of the doors of the deck-house." 

The testimony on this turning-point of the 
case is thus found to be irreconcilably con- 
flicting. Neither of the witnesses was ex- 
amined in court. Their testimony was taken 
by deposition. They are both believed to be 
merchants of wealth and respectability. The 
duty of determining which of them is to be 
believed is delicate and unpleasant. I shall 
briefly state the considerations upon which 
my determination is founded: 

Several years previous to the shipment by 
the Invincible, the attention of the libellants, 
who were largely engaged in the business of 
importing champagne into this state, had 
been drawn to the very serious losses sus- 
tained by the goods during their transit. 
After much consideration they came to the 
conclusion that ventilation, and a free circu- 
lation of air, were indispensable to the pres- 
ervation of the wine. They therefore deter- 
mined to ship in the cabin and deckhouse 
exclusively, and this mode they had pursued 
for six years previous to the shipment in 
this case. The results were of the most sat- 
isfactory character. The losses which had 
previously been so great as to create appre- 
hensions that they would be compelled to 
relinquish the business became almost nom- 
inal. Mr. Dibblee states that out of 18,000 
baskets imported dm-ing five years, and 
stowed on deck, the percentage of loss by 
breakage was less than one-half of one per 
cent., and by blowage less than one per cent. 

The clerk of the libellants gives the exact 
figures taken from their books: Tota' 'oss on 
18,602 baskets chaTnpagne, imported on sixty 
difEerent vessels (exclusive of the nominable), 
245 baskets; 169 by blowage, 76 by breakage. 
Nor was this practice confined to the libel- 
lants alone. It appears in evidence, and is 
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admitted by the claimants' witnesses, -whose 
testimony was taten in New York, that it is 
the general practice of shippers of cham- 
pagne wine to require that it he stowed in 
the cabin or house on deck, and that such is 
the usual mode of cariying it. 

Under tiiese circumstances, it has appear- 
ed to me incredible that Mr. Crosby, while 
accepting the increased risk of sea damage 
incidental to stowing the goods in a deck- 
house should have renounced the only possi- 
ble benefit or advantage which he could ex- 
pect from that mode of stowage; should 
have consented that the easy and efficient 
means of ventilation afforded by the deck- 
house should be wholly neglected, and that 
the goods should remain during an entire 
voyage, in which the tropics were to be 
crossed twice, in a room with windows 
closed, and doors fastened and caulked, and 
exposed to a temperature which, as one of 
the witnesses remarked, would be like that 
of an oven. 

The proofs disclose a fact which affords 
an important corroboration of the conclu- 
sion derived from a priori considerations. 
Mr. Crosby states he requested that slats 
should be nailed on the inside of the door- 
ways to prevent the wine from falling out 
when the doors should be opened. This. 
Mr. Deane informs us, was in fact done by 
Mr. Hastings's order. He omits to state the 
reason for doing it. But what reason can 
be assigned, save that stated by Mr. Crosby? 
And can the fact that Mr. Hastings gave or- 
ders for the purpose, be reconciled with the 
supposition that he did not expect that the 
doors would be opened at all during the 
voyage? 

I think these considerations are decisive, 
and that it may be concluded with tolerable 
certainty that Mr. Crosby did not expressly 
or by implication agree to renounce the ad- 
vantages to be derived from the mode of 
stowage, on which he insisted, or relieve 
the carrier from his obligation to exercise 
reasonable care and diligence for the se- 
curity and preservation of the goods during 
the voyage. I also think that Mr. Crosby 
expressly stipulated for the employment dur- 
ing the voyage, of means of ventilation 
which the deck-house afforded, whenever 
those means could reasonably and properly 
be used. 

But if this last proposition be deemed not 
to have been satisfactorily proven, I will 
briefly consider whether, in the absence of 
express stipulation, it was not the carrier's 
duty, under the circumstances of this case, 
to secure the safe transportation of the 
goods by the employment of the means 
which Mr. Crosby states he expressly prom- 
ised to adopt. 

That under the common bill of lading the 
carrier is exempted from liability, not only 
for loss by perils of the sea, but also for 
damage or deterioration arising from the 
nature of the articles or the voyage, is not 



disputed. But if there has been a want of 
proper care or skill on his part in guarding 
against such dangers, the damages will be 
ascribed to negligence and not to the perils 
of the sea, or the nature of the articles or 
voyage. Lamb v. Parkman [Case No. 8,- 
020]. 

"It is the master's duty, as representing 
the ship owner, t6 take reasonable care of 
the goods intiTisted to him, not by merely 
doing what is necessary to preserve them on 
board the ship during the ordinary incidents 
of the voyage; but, also, by taking reason- 
able measures to check and arrest their loss, 
or deterioration, by reason of accidents, for 
the necessary effects which there is by rea- 
son of the exception in the bill of lading no 
original liability," Notai*a v. Henderson, 4 
Marit. Law. Cas. 281. In this ease the car- 
rier was held liable for the neglect of the 
master to take reasonable care (by drying 
them), of beans which had been wetted by a 
peril of the sea. 

So in the case of The Gentleman [Case No. 
5,324], it was held culpable negligence in the 
master to have omitted to take proper means 
for the preservation of a cargo of hides by 
heating, or ventilation, during a detention 
of the vessel for thirty days at the Cape de 
Verde Islands by reason of unseaworthiness. 

What is the reasonable care which the 
master must exercise will depend upon the 
circumstances of the case; and the ques- 
tion under consideration is: Did the failure 
of the master to take any measures what- 
ever to prevent or arrest damage to the 
goods, caused by the heat to which they 
were exposed, constitute a want of reason- 
able care on the part of the carrier? A 
large number of witnesses testify that it is 
neither usual, safe, nor proper to open the 
windows and doors of a deck-house for the 
purposes of ventilation, and that to do so 
would expose its contents to danger from 
sea-water, fi-om rain, and from the depreda- 
tions of tiie crew. 

On the part of the libellants many wit- 
nesses testify precisely the reverse. I have 
not asceitained by counting, on which side 
the witnesses are the more numerous. As 
to the comparative weight to be given to 
their testimony, there can be, I think, no 
room for doubt. 

The experience of any one who has sailed 
in tropical latitudes is sufficient to apprise 
him that for a large part of the time the 
doors and windows of a house on deck may 
be kept open with no appreciable danger of 
damage to its contents by fresh or salt wa- 
ter. The houses commonly contain rooms 
used as a galley, a carpenter's shop, a sail- 
room, and often a forecastle for the crew, 
and a steerage for passengers. The uses to 
which these rooms are applied renders it in- 
dispensable that the doors • and windows 
should be frequently if not constantly open. 

They can be readily closed at a moment's 
notice. The fact that the houses are con- 
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strueted with windows would seem to indi- 
cate that the latter are intended to he used 
and used with safety, and the pretension 
that it would have been imprudent or im- 
proper to open them during any part of a 
voyage, in which the tropics were twice 
traversed, appears to me repugnant to com- 
mon experience and common sense. 

The danger from the depredations of the 
crew, to baskets of wine, by opening in the 
daytime the doors and windows of a room 
where the doorways have slats nailed across 
them on the inside, and the windows are 
protected by rods, seems to me wholly imag- 
inary. 

I think it clear that in this case it was 
the obvious duty of the master to use the 
efficacious means at his disposal to prevent 
or check the damage which the goods might 
sustain from natural causes, and that to re- 
lieve him from that duty he must establish 
by a preponderance of proofs, that the ship- 
per dispensed with its performance. This, 
he has, in my view of the evidence, failed to 
do. The ship is, therefore, liable for his 
neglect. 

I have not found it necessary to pass upon 
the questions whether certain notes of coun- 
sel, offered as substitutes for depositions 
which have been lost, are admissible in evi- 
dence, as my determination of the case 
would not be affected by their reception or 
rejection. 

At the hearing, the arguments of counsel 
were directed exclusively to the question of 
liability of the vessel. The amount of loss 
was not discussed. I have not been able 
exactly to asceitain it from the evidence. 
Although it is probable that the data for its 
computation are contained in the proofs. 
It will therefore be referred to the clerk to 
ascertain and report the amount of dam- 
ages, unless the parties can fix it by agree- 
ment. 



Case ]S"o. 7,057. 

The lOLA. 

The SAMPSON. 

[11 N. T. Leg. Obs. 263.] 

District Court, S. D. New York. 1853.1 

Collision and Salvage— Cross Libels. 

1, The allegations of an answer upon a ma- 
terial fact, deliberately pleaded, and under full 
knowledge of the grounds relied upon by the op- 
posite party, cannot be abandoned; and an 
aiaendment will not be allowed, for the purpose 
of making the allegation correspond with the 
evidence, on the hearing of the ease. 

2. A steamboat while looking for towing em- 
ploy off Sandy Hook, and being under way, Md 
responsible for not keeping clear of a vessel 
sailing with a free wind, and outward bound. 

In admiralty. 

George D. Betts and Charles Donohue, for 
the Sampson. 
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B. H. Owen, "W, Evarts, and W. Q. Mor- 
ton, for the lola. 

HALL, District Judge. On the 27th day 
of October, 1851, Isaac O. Phillips exhibited 
his libel in the case first above entitled, and 
claimed to recover damages to the amount 
of $75, alleged to have been sustained by 
the steam towboat Sampson (of which he 
was part owner) in a collision with the brig 
lola; and also claiming salvage for taking 
the brig in tow after the collision, and tow- 
ing her to a place of safety at the Atlantic 
docks. This libel alleged, In substance, that 
on the 24th day of October, then current, 
the British brig lola sailed from New York, 
bound to sea, with a valuable cargo on 
board, and with a free wind, blowing fresh 
from a westerly direction; that while the 
brig was proceeding down the bay, towards 
Sandy Hook, the Sampson was lying to, off 
the Hook, waiting for business, and that, 
while they were so lying to, those on board 
the steamer discovered the brig approaching 
them very rapidly; that there was abun- 
dance of sea-room on each side the steamer, 
and that, if the brig had kept the course she 
was pursuing when first discovered, she 
would have gone clear of the steamer, but 
that, on approaching near to the steamer, 
the brig several times changed her coui-se, 
and so frequently as to make it impossible 
for those in chai'ge of the steamer to de- 
termine on which side of said steamer said 
brig intended to go; that when she had ap- 
proached very near to the steamer, and so 
near as to render it impossible for said 
steamboat to avoid said brig, she again 
shifted her course, and, although the steam- 
boat took every step in her power to avoid 
a collision, she was unable to do it, and the 
brig, notwithstanding the exertions of those 
on board the steamer, run into and across 
the bows of the steamboat, and damaged 
the steamboat to the amount of seventy-five 
dollars and upwards. The libel further al- 
leged that, owing to the unskilful naviga- 
tion of the brig, and the collision conse- 
quent thereon, she was cut down to the 
water's edge, and was in a leaky and sink- 
ing condition, and that, if it had not been 
for the prompt assistance of the steamer, 
the brig and cargo would, undoubtedly, have 
been seriously damaged, if not totally lost; 
that the master and crew were about to 
abandon the brig, and launched their boat 
for that purpose; that the master of the 
steamer, on finding they were about to do 
so, took active and prompt measures for her 
rescue; that by his direction the leak was 
partially stopped; and that he took com- 
mand of the brig, and by the use of the 
steamer towed her to a place of safety. The 
libel charged that the collision was caused 
solely by carelessness and unskilful man- 
agement on board the brig, and not by any 
cai*elessness or negligence of those on board 
the steamer, and claimed to recover for the 
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damages to tlie steamer occasioned T>y the 
collision, and a salvage compensation for 
saving the brig and cargo, and taMng them 
to a place of safety. 

The answer to this lihel, £led by the o^v^n- 
ers of the brig, denied that the collision was 
occasioned by the carelessness or unskilful 
management of those on board the brig, and 
alleged tliat the collision was caused by the 
carelessness, negligence, and improper con- 
duct of those on board the steamboat It 
admitted that the brig was proceeding to 
sea, and that the steamer was lying to, with 
abundant sea-room on each side, as alleged 
in the libel, but denied that the brig changed 
her course several times, or in any man- 
ner, except to keep farther off from the 
steamer. And it expressly alleged that 
when the brig neared the steamboat the lat- 
ter suddenly and unexpectedly put her en- 
gines and wheels in motion, proceeded for- 
ward in a direction across the track of the 
brig, and came and continued on towards 
the brig (notwithstanding she was warned 
to stop or keep ofE), until she ran into the 
brig, and caused the damage in the libel 
mentioned; that if the steamer had contin- 
ued to lie to the brig would have passed her 
without a collision, and tliat the steamer 
might easUy have avoided the collision, if 
any proper efforts for that purpose had been 
made. The answer also contained a full de- 
nial of all the material allegations in the 
libel upon which the salvage claim was 
founded. This answer was filed December 
19, 1S51. 

Before this answer was filed, the claimant 
and respondents in the first entitled suit had, 
on different days, from the 13th to the 26th 
of November, 1851, examined several wit- 
nesses on their behalf, and they had also, 
on the Ist day of December, 1851, filed their 
libel in th3 suit secondly above entitled, 
claiming to recover the damages sustained 
by the brig, in consequence of the collision. 
In the last-mentioned libel (which was 
sworn to by the captain of the brig), it was 
alleged (among other things) that the brig 
was standing east by south, with the wind 
fresh from the west-southwest, and the 
weather clear and fine, and that the steam- 
er was first discovered from the brig when 
about four miles distant; that the steamer 
was apparently lying to, her wheels not be- 
ing in motion, and that she was on the star- 
board bow; that the brig continued on her 
course (which is alleged in the libel, and is 
proved by the captain's deposition, and the 
other proofs in the case, to have been east 
by south), and running at the rate of about 
six miles an hour, until she approached 
within about a quarter of a mile of the 
steamboat, which was all the while lying 
still, her wheels not being in motion; that 
then, in order to give the steamboat a wider 
berth, and to avoid the possibility of a col- 
lision, the course of the brig was changed 
to east, which course, as well as the one the 
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brig had been previously running, would 
have carried her entirely free and clear of 
the steamboat if she had remained still, or 
had not been improperly navigated; that 
after the course of the brig was changed to 
east, and within a few minutes after, the 
steamboat was put in motion, and proceeded 
in a northerly direction towards and across 
the track of the brig; that, supposing the 
steamer might wish to speak, the brig was 
kept on her course without deviation, and 
the steamboat continued to approach the brig 
without slackening her speed or altering her 
course; that the master of the brig, fearing 
a collision, gave the steamboat warning to 
back her wheels and keep off, which warn- 
ing was disregarded; that the steamboat did 
not stop her engines or slacken her speed, 
but continued her course, on seeing which 
the brig's helm -nas put hard up, and she 
went immediately off until her sails took by 
the lee; and that, in spite of the efforts of 
the brig to escape, the steamer ran with un- 
abated speed against the brig, striking her 
with great force and violence, and causing 
the injuries specially detailed in the libel. 
The usual and necessary allegations of care- 
lessness, &c., were made against those man- 
aging the steamer, and the libel claimed 
damages to the amount of $3,000. 

The answer to this libel, sworn to by Isaac 
0. Phillips, the libellant in the first suit, was 
filed June 19, 1852, which, it will be perceiv- 
ed, was more than six months after the libel 
was exhibited, and still longer after most of 
the crew of the brig had been examined 
as witnesses in the first above entitled suit 
The respondent, therefore, doubtless knew, 
not only from the libel which he was an- 
swering, but also from the depositions al- 
ready taken, that the owners of the brig 
based their claim, in the suit brought by 
them, upon the allegations that the steamer 
had been put in, motion, and had, on going 
ahead, by the propelling power of her en- 
gines and wheels, produced the collision. 
This answer was sworn to at New York, 
where the crew of the brig had been ex- 
amined, and near to which port the collision 
occurred; so that the respondent had ev^ry 
facility for ascertaining the facts, and mak- 
ing that full and frank disclosure of the 
causes of the collision which, under such 
circumstances, courts of admiralty require. 
The answer is long, and appears to have 
been drawn with skill, care, and delibera- 
tion. It takes issue upon many of the ma- 
terial allegations of the libel, and sets up, 
on information and belief, many facts and 
circumstances by way of defence. In re- 
spect to the causes of collision, and the cix'- 
cumstances attending it, the answer was 
doubtless well considered, and should have 
been truthful and precise. 

In speaking of the movements of the two 
vessels, the answer (in the third article) 
avers that the course of tiie brig, having 
been first yawing, was finally changed so 
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as to bear for tlie steamboat, whicb was in 
motion, beading about north, and the brig's 
head being continually changed, when near 
each other, shifted more and more across 
the steamboat's bow; that had the brig kept 
on her course, or, even after having kept 
off, had then kept her course, she would have 
entirely cleared the steamboat, but from the 
conduct of those on board the brig, there 
being no lookout, and no person attending to 
such duty, no proper attention was paid to 
the brig's heading. Again, the answer (in 
the fourth article) alleges "that the brig, be- 
ing headed and directed so as to head for the 
said steamboat, and endanger her by a col- 
lision, the wheels of said steamboat were 
put in motion to clear her, when the brig's 
course was again altered, so much as to pay 
almost half round the compass, bringing her 
directly under the bows of the steamboat, 
then in motion. The answer also admits 
that about the time of the collision the helm 
of the brig was put hard up, and that she 
went immediately off until her sails took 
by the lee, as alleged by the libellants, and 
then alleges that the truth is, as the re- 
spondents are informed and believe, "the 
master of said brig was incompetent and 
inexperienced, and when approaching said 
steamboat, instead of keeping his course, at- 
tempted to cross the steamboat's bows, and 
when they came near together, and when it 
was wholly out of the power of those navi- 
gating the steamboat to meet such a con- 
tingency, put his helm hard up, and so ran 
his vessel, she being under great headway, 
right across the stern of the said steamboat, 
striking said steamboat a violent blow on 
the forward guard and stern;" also, "that 
the said vessel had the wind dead or nearly 
dead aft, and might with ease and safety 
have gone under the steamboat's stern, but, 
from the acts of those on board the brig, 
it appears they did not know which way 
she was heading; that as soon as it appeared, 
from the acts of those on board the brig, that 
a collision was unavoidable, the wheels of 
said steamboat, as soon as it could be done, 
were stopped and reversed, and every effort 
made to avoid the collision." In the sixth 
article of the answer, it is also charged upon 
the brig, that she "made an attempt to cross 
the steamboat's bows, and finally put her- 
self right across the steamboat's track." It 
can hardly be contended that this answer 
does not admit that the steamboat had been 
put in motion, heading and moving to the 
northward, before the wheels were backed 
(or "stopped and reversed," in the language 
of the answer), and in this respect the libel 
and answer, and the witnesses for the libel- 
lants, in the second or cross suit, substanti- 
ally agree. Nevertheless, the ground taken 
by the respondents at the trial, and iu which 
they were sustained by the testimony of a 
part, at least, of their witnesses, was, that 
neither the steamboat nor the engine was 
put in motion at all, until they were backed 



as rapidly as possible, just prior to the col- 
lision, and for the sole purpose of averting 
it. The advocate for the iibellants in the 
cross suit having, in the course of his argu- 
ment, relied upon the statements of the an- 
swer, the advocate for the respondents asked 
that their answer might be amended, if the 
court should be of the opinion that it con- 
tained allegations and admissions inconsist- 
ent with the state of facts sworn to by the 
respondents' witnesses. I can see no suffi- 
cient reason for allowing the answer to be 
amended in this respect It was put in after 
the respondents had the fullest opportunity 
to ascertain the circumstances attending the 
collision, and they could not have been igno- 
rant of the fact that the owners of the brig 
claimed that the steamer had been put in 
motion, and had, while unaer headway, ran 
into the brig. There is no evidence that the 
statements which they wish to expunge were 
inserted in consequence of any mistake, or 
erroneous information, or of a misunder- 
standing of the information on which such 
statements were based; and besides, upon 
the whole evidence in the case, I am satis- 
fied that these statements, and the corre- 
sponding testimony of the witnesses pro- 
duced in behalf of the owners of the brig, 
are substantially correct. 

It must be conceded that the evidence in 
the case is conflicting, and, in many respects, 
entirely irreconcilable. It is, however, proved 
by the witnesses on both sides that the 
Sampson was lying to until the two vessels 
were within less than half a mile of each 
other; and the witnesses for both parties 
agree that her engine was afterwards put 
in motion, and her position changed, before 
the collision. The witnesses who were on 
board the steamer aver that she was backing 
from the time her engine was first put in 
motion; that she had a full head of steam 
on, and continued to back until after the 
collision occurred; and that she had backed 
five or six hundred feet before the vessels 
struck. On the other hand, the witnesses 
who were on board the brig declare that 
the steamer was suddenly put in motion aft- 
er they had approached quite near, and were 
intending to give her a wide berth; that 
her motion was forward, and not backward; 
and that she was going ahead under full 
steam until the moment of the collision. 
Some of them declare that they heard the 
backing bell of the steamer at or about the 
time of the collision, and that after it oc- 
curred the steamer backed off. The testi- 
mony in respect to the relative positions of 
the two vessels before the steamer was put 
in motion, the appearance and extent of the 
injury to the hull of the brig, and the char- 
acter of the trifling injuiy sustained by the 
steamer, are, in my judgment, strongly cor- 
roborative of the witnesses who were on 
board the brig, and who state that the steam- 
er ran forward before the collision occurred. 
The weight of testimony (independent of the 
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admissions in the answer) being clearly and 
decidedly witli the libellants in the cross 
suit upon this point, and consistent with that 
portion of the answer which the respond- 
ents desire to expunge by an amendment, I 
cannot order the amendment asked for. 

TaMng the pleadings and evidence into 
consideration, I am satisfied that the colli- 
sion would not have occurred if the steamer 
had remained at rest; and in my judgment 
there is a clear preponderance of testimony 
establishing the fact that the steamer was 
put in motion, aijd ran forward across the 
track of the brig, and thereby caused the 
collision. I am also inclined to think that 
the engine was "stopped and reversed," as 
stated in the answer of the owners of the 
steamer, but that it was not dpne until short- 
ly before the collision, and when its only 
effect was to diminish the force of a colli- 
sion, which it was then too late wholly to 
avert I cannot believe that the steamer 
had backed more than five hundred feet, and 
was still backing with a full head of steam 
at the moment of the collision; and this 
is the case attempted to be made in behalf 
of the steamer. But, if they had proved 
their case as attempted, it would not have 
been free from difficulty, for the steamer, 
being in motion, and having changed its 
position some five hundred feet in a direc- 
tion crossing the course of the brig, was 
prima facie bound to take the necessary 
measures to avoid a collision; and I can 
find nothing in the circumstances of the case 
to excuse her from the discharge of that 
duty, or which can authorize the conclusion 
that there was any fault or mismanagement 
on the part of those navigating the brig, 
which could have contributed, in the slight- 
est degree, to the production of a collision. 
I therefore conclude that the collision was 
caused by tlie fault and mismanagement of 
those in charge of the steamer, and that the 
owners of the brig are entitled to a decree 
for the damages sustained by them m con- 
sequence of the collision. These conclusions 
render it unnecessary to examine other ques- 
tions raised in the two cases, and an order 
will be entered in the suit first above en- 
titled, dismissing the libel with costs. In 
the suit secondly above entitled, an order 
will be entered, declaring that the collision 
mentioned in the pleadings was caused by 
the negligence, mismanagement, and fault 
of those in charge of the Sampson; that the 
Sampson is therefore liable for the dam- 
ages which the owners of the lola sustained 
thereby; and directing a reference to a com- 
missioner to ascertain and report the amount 
of such damages. Upon the coming in and 
confirmation of that report, the libellants 
in the second suit will be entitled to a de- 
cree for the damages reported, and their 
costs. 

[Both parties in the second suit appealed to 
rhe circuit court, where the decree of the district 



court was affirmed, but without costs to either 
side. The owners of the Sampson also appealed 
irom the decree dismissing their libel, which was 
aifirmed, with costs. Case No. 12,279.] 
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lOLA, CITY OF (COMMERCIAL NAT. 
BANK v.). See Case No. 3,061. 
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The lONE v. DAVIS. 

[N. T. Times, Oct 3, 1855.] 

Circuit Court S. D. New Jiovk. Oct 7, 1853. 

Bill of Lading — Delivekt. 

[On libel against a vessel for failing to deliv- 
er goods according to the bill of lading it ap- 
peared tiiat the goods were consigned to a mer- 
chant, leaving it discretionary with him to de- 
hver the same to another on his own responsi- 
bility, but were in fact delivered to such other 
person, who disposed of them, and thereafter 
became insolvent The consignee denied that 
the goods were delivered by his authority, or 
that he had knowledge of their arrival until 
some time thereafter, and sought to prove his 
absence from the locality at the time; but his 
testimony was evasive and unsatisfactory, 
while other evidence showed that the goods 
were delivered by his authority. Held, that the 
vessel was not liable.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

[This was a libel in admiralty by James I/. 
Davis against the schooner lone. From a 
decree of the district court in favor of libel- 
ant, the respondent appeals.] 

. Stoughton & Dodge, for libelant 
Mr. Laban, for appellant 

NELSON, Circuit Justice. The libel was 
filed in this case to recover the value of a 
parcel of goods shipped by the firm of Me- 
dad Piatt & Co., In the schooner lone to New- 
; bern, N. C, consigned to J. M. Gooding, 
[ charging the non-delivery of the goods by 
i the master. The bill of lading bears date 
the 7th October, 1850. The goods were 
. shipped under the following arrangement: 
[ They were ordered by W. G. Blaney of New- 
bern, and on the 2Sth of September, Medad 
' Piatt & Co. answered by saying that the 
' goods would be shipped on the lone, and 
' that paiticulars of the time of sailing would 
be sent to him. On the 10th of October the 
firm again wrote to Blaney, enclosing the in- 
voice of the goods, but advising him that 
they were obliged to use much caution in 
their affairs, as they had been great sufferers 
in business transactions at Newbern; that 
for this reason they had sent invoice and bill 
of lading to the mutual friend of both par- 
ties, J. M. Gooding, with whom they had no 
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doubt he would be able to make satisfac- 
tory an*angements. On the same day the 
firm wrote to Gooding, enclosing an invoice 
to him, saying that he had been referred to 
by Blaney, and leaving it discretionary with 
him to deliver the goods to Blaney, and be 
responsible for them himself, or, if not, then 
to dispose of them for account of the firm. 
The goods were consigned in the bill of lad- 
ing to Gooding. On the arrival of the lone 
at Newbem on the 16th October, the goods 
were delivered by the master to Blaney, and 
were placed in his store, which adjoined 
Gooding's, where he proceeded to sell them 
in the usual way of retail stores. Gooding 
had lent money and his credit to Blaney to 
assist him in commencing business. Blaney 
failed, and quit business in January, 1851, 
and Gooding bought his stock of goods, and 
took possession of them. 

The ground upon which it is sought to 
charge the vessel is that the goods were de- 
livered to Blaney by the master without priv- 
ity or authority of Gooding, the consignee. 
This point is strongly contested upon the 
evidence, which is very voluminous — a great 
portion of it taken, however, upon a question 
that is not left in doubt upon the facts, 
namely, whether or not Gooding was absent 
from Newbem on the 16th October, when the 
vessel arrived. The proofs show that he 
was not; and the result of this inquiry tends 
strongly to the conclusion that the position 
assumed by him, that he did not give au- 
thority to Blaney to receive the goods, is a 
pretest to escape responsibility, and charge 
it upon the vessel. He admits that when in 
Newbem he was in the habit of seeing Bla- 
ney daily, as his place of business was in 
the next building. In addition to this, he 
advised him to go into the business, and lent 
him money and his credit for the purpose. 
He had a strong interest, therefore, peeun-* 
iarily, as well as from friendship, to look into 
the state and condition of the business, and 
must have had knowledge of the arrival of the 
goods and possession of them by Blaney. In- 
deed, he admits this; but, under the pretext 
of absence from Newbern at the time of the 
arrival of the vessel, he seeks to establish 
that it was some time afterwards when he 
first received the information. In this he 
was clearly mistaken. Besides this contra- 
diction, his whole testimony is loose, evasive, 
and unreliable. It is impossible to read it 
without distrust of the facts stated by him. 
The testimony of Blaney and his wife, prov- 
ing the authority, is but strengthened by the 
evasive and unsatisfactory character of the 
testimony of Gooding. If Blaney received 
the goods from the master, by the authority 
of Gooding, then, in judgment of law, they 
were received by the latter agreeably to the 
bill of lading, and he is responsible for them 
to the libelants. The decree of the court be- 
low is reversed, and the libel dismissed, with 
costs. 



Case No, 7,069. 

The lONIO. 

[5 Blatchf. 538.] i 

Circuit Court, S. D. New York. Nov. 21, 
1867. 

CoMMOK Carrier— "Baggage" — Liability for. 

1. A gold watch and chain, gold ornaments 
for presents, and American coin, are not "bag- 
gage," as between a passenger and a carrier of 
such passenger. 

[Cited in FralofE v. New York Cent. & H- R. 
R. Co., Case No. 5,026.] 

2. Where a passenger by a vessel from 
abroad, on leaving it at quarantine, his trunk re- 
maining on board, was asked by the captain if 
he had any money in his trunk, and replied that 
he had nothing but clothing, and the trunk was 
lost, containing wearing apparel, a gold watch 
and chain, gold ornaments and American coin: 
Seld, that the vessel was not liable for the 
trunk or for any of its contents. 

[Cited in Norfolk & W. R. Co. v. Irvine, 84 
Va. 556, 5 S. E. 532; Hamburg-American 
Packet Co. v, Gattman, 127 111. 606, 20 N. 
E. 062.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, agaipst the barque Ionic, to recover 
damages for the loss of a ti'unk and its con- 
tents which the libellant brought with him 
as a passenger on board of the barque, from 
Laguna, in Yucatan, to New York, and 
which were lost after her arrival at quaiun- 
tine at New York. The district court dis- 
missed the libel [case unreported], and the 
libellant appealed to this court. 

Thomas J. Glover, for libellant. 
Charles Donohue, for claimant. 

NELSON, Circuit Justice. There were sev- 
eral articles in the libellant's trunk which 
are not comprehended within the meaning of 
the term "baggage," as expounded in deter- 
mining the extent of the liability of the car- 
rier, such as a gold watch and chain, of 
the value of $471, gold ornaments for pres- 
ents, of the value of $450, and American coin, 
to the amount of $60. The rest of the con- 
tents were wearing apparel, and comes fairly 
within the carrier's liability. 

But a point was made on the part of the 
defence, in the court below, which controlled 
the judgment of xhat court and led to a dis- 
missal of the libel. It is this: At the time 
the libellant left the vessel at the quarantine, 
in company with the captain and another 
passengex", he was, inquired of by the cap- 
tain if he had any money in his trunk, to 
which he replied that he had not anything 
but clothing. The object of this inquiry was 
apparent, and must have been well under- 
stood by the libellant, namely, that if he 
had money or other valuable articles in his 
trunk, they ought to be taken care of. The 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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answer was disengenuoTis and tended to mis- 
lead the captain, who, if the truth had been 
stated, might, and prohahly would, have pro- 
tected his vessel from the responsibility for 
the loss, by putting the trunk in a place of 
security. I concur, therefore, with the court 
below, and affirm the decree. 



Case No. 7,060. 

The IOSCO. 

pBrown, Adm. 495.] i 

District Court, E. D. Michigan. June, 1874. 

Materials — Constructiox of Vessel. 

A hull completed at the place of launching 
received a small cargo of flour as ballast, was 
towed with her spars on deck to another port, 
where her masts were stepped, and the vessel 
put in condition for navigation: Held, that the 
work was done in building the vessel, and that 
admiralty had no jurisdiction, 

[Cited in The Rapid Transit, 11 Fed. 323; 
The Parados, 61 Fed. 861.] 

Libel for repairs and materials. The hull 
of the schooner was built at Alabaster, in 
this district, and put into the water. The 
hull was then towed to Bay City, with her 
topmasts, booms and gaffs on deck, and 
towing her two masts, to have the same 
put in place, and to be otherwise completed 
in the several appointments of a completed 
vessel, at the latter place, where the same 
was done by the libellants, and the doing of 
which constitutes the cause of action in this 
case. When the hull was so towed from 
Alabaster to Bay City, it had on board, for 
ballast, a quantity of flour, some shingles 
and some knees, to be used so far as neces- 
saiy in completing the construction of the 
vessel. The only question in the case is 
whether libellants have a lien and an action 
in rem in the admiralty, 

W. A. Moore, for libellant. 
H. B, Brown, for claimant 

LONGYEAR, District Judge. Whether 
the claim of libellants arises out of a mari- 
time contract, and whether they have a right 
of action in this court in rem, depends upon 
the question of fact whether what libellants 
did and furnished were to and for a vessel 
already in existence, or whether they were 
so done and furnished in part to bring her 
into existence as a complete thing. If the 
former, then the action wiH lie. If the lat- 
ter, it will not lie, and this court has no ju- 
risdiction. It was so settled fully and def- 
initely by the supreme court in December 
term, 1837, in the case of People's Ferry 
Co. V. Beers, 20 How. [61 U. S.J 393, and re- 
affirmed in December term, 1859, in the case 
of Roach V. Chapman, 22 How. [63 U. S.] 
129. In the mind of the court there is no 
room for doubt or discussion as to the ques- 
tion of fact. What libellants did and fur- 



i [Reported by Hou. Henry B. Brown, Dis- 
tuct Judge, and here reprinted by permission.] 



nished were clearly by way of completing 
the construction of the vessel, and consti- 
tuted in no sense within the meaning of the 
maritime law, repairs and materials, and 
for which by that law an action in rem will 
lie. It makes no difference that the vessel 
was in the water. It is always the case 
that a portion of the construction of a ves- 
sel is done after she has been put in the 
water. Neither is there anything in the 
position of libellant's advocate, that the 
schooner had to all intents and purposes as- 
sumed the position and liabilities of a ves- 
sel by taking in and transporting freight on 
her trip from Alabaster to Bay City, and 
that therefore what was done and furnished 
to and for her at the latter place by libel- 
lants, must be deemed as repairs, etc. The 
undisputed testimony is that the flour, etc., 
were taken as ballast. But even if this 
were otherwise, the position could not be 
maintained, because it clearly appears that 
the vessel was not so far completed at the 
time as to enable her to discharge the func- 
tions for which she was intended, and that 
the sole puipose of the trip was to avail her 
owners of the greater facilities of Bay City 
to complete her construction, and that the 
taking on of the flour, etc., was a barely in- 
cidental matter. I hold, therefore, that li- 
bellant's claim is for construction merely, 
and consequently, upon authority of Peo- 
ple's Ferry Co. v. Beers, supra, an action in 
rem will not lie. Libel dismissed. 

See contra. The Eliza I/add [Case No. 4,364]. 



IOWA COUNTY (DURANT v,), • See Case 
No. 4,189. 

IOWA, M, & N. P. B. CO. (WINTER v.). 
See Case No. 17,890. 



Case JNTo. 7,061. 

IREGUIST V. MOBEWOOD et al. 

[39 Hunt, Mer. Mag. (1858) 706.] 

Circuit Courts S. D. New York.i 

Shipping — Damage to Cakgo — Sweating op 
Hold — Libel for Freight. 

[Damage to cargo of coffee on voyage from 
Sumatra and Java to United States held on the 
evidence to have resulted from dampness and 
sweat in the hold, incident to passage from a 
warm climate to a cold one, and from tempestu- 
ous weather, and not to negligent stowage or 
want of care on the. voyage; and held, there- 
fore, that the damage was no defense to a libel 
for freight. Applying Clark v. Barnwell, 12 
How. (53 U. S.) 272.] 

. [Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel in personam by Lorenzo 
N. Ireguist against George B. Morewood, 
John R, Morewood, and Frederick B. Routh 
for freight on damaged cargo. From a de- 

i [Affirmed in 23 How. (64 U. S.) 491.] 



IRIS (Case No. 7,062) 



[13 Fed, Cas. page 90] 



cree of the district court allowing the libel- 
ant the whole of the freight (case unreport- 
ed), respondents appealed.] 

NELSON, Circuit Justice. The libel In 
this case was filed to recover freight, amount- 
ing to the sum of §9.160 56, upon a cargo of 
coffee and spices shipped from Padang, on 
the island of Sumatra, and Batavia, on the 
island of Java, in the fall of 1853, in the 
brig Gothland. The respondents set up dam- 
ages sustained by the cargo on the voj'age 
by way of abatement of the freight in con- 
sequence of bad stowage, neglect of proper 
ventilation of cargo, etc. The vessel arrived 
at this port in March, 1854, after a voyage 
of ninety-eight days. The court below de- 
creed the whole of the freight for the libel- 
ant, with interest on the same, holding that 
the ship was not chargeable with the dam- 
age to the cargo. 

Considerable additional evidence has been 
taken in this court since the appeal on be- 
half of the respondents, tending to prove 
negligence on the part of the master and 
crew in protecting the cargo in the course of 
the voyage, and also negligence in the stow- 
age or filling the ship. It is agreed by all 
parties that the damage to the coffee and 
spices arose from the dampness and sweat 
of the hold of the vessel, and the material 
question in the case, and the one principally 
discussed by the counsel on the argument, is 
whether or not the damage could have been 
prevented by proper care, diligence, and skill 
of the master and hands, or was occasioned 
by their neglect. In the case of Clark v. 
Barnwell, 12 How. [53 U. S.] 272, 282, 283, 
the court held that damage to goods oc- 
casioned by the effect of humidity and damp- 
ness in the hold, in the absence of any fault 
in the ship, or in the navigation of her, or 
in the stowage, was a damage from one of 
the dangers and accidents of the seas for 
which the carrier is not liable. The excep- 
tion in the bill of lading in the case before 
us is as broad as in the case of the 12th 
Howard. 

The question, then, is one of fact, and must 
be determined upon the weight of the evi- 
dence. We have examined it with a good 
deal of care, both that which was taken in 
the court below and in this court, and have 
arrived at the conclusion that the cargo was 
well stored and the ship properly filled; that 
the usual and proper care was taken by the 
master in the progress of the voyage, at all 
times, when the weather would permit, to 
ventilate the cargo by opening the hatches; 
and that the damage was the effect of damp- 
ness and sweat In the hold of the vessel, in- 
cident to a passage from a warm to a cold 
climate, and especially of stormy or tem- 
pestuous weather in the latter, without the 
fault of the master in the navigation. De- 
cree affirmed. 

[The respondents appealed to the supreme 
court, where, in au opinion by Mr. Justice Grier, 



this decree was affirmed. 23 How. (64 U. S.) 
491. The law governing the subject-matter of 
the case was not touched, but the court affirmed 
the principle that a court of admiralty has juris- 
diction over contracts of charter party or af- 
freightment.] 



Case ISTo. 7,062. 

The IRIS. 

[1 Lowell, 520.] 1 

District Court, D. Massachusetts. 1870. 

Collision — Change of Course. 

1. A steamer was navigating a channel with 
six barges lashed to each side of her, and a 
schooner was outsailing and passing her. The 
steamer ported her helm to avoid a shoal, and 
thus brought one of the barges across the schoon- 
er's track. There was time for the latter to 
change her course, but she failed to do so. Held, 
the schooner was in fault. 

2. The libel on behalf of the barge did not 
mention the steamer's change of course, but 
only the schooner's fault in keeping hers; the 
answer on behalf of the schooner averred the 
steamer's porting her helm. Held, the state 
of the pleadings did not preclude a recovery by 
the barge. 

The steamer Princeton was passing 
through the channel called the Kills, between 
the shores of Staten Island and New Jersey, 
towing twelve barges, six of which were 
lashed to each side of the steamer, forming 
a moving body of about three hundred feet 
in length and of considerable width. Off 
New Brighton the libellant's barge, which 
was the rearmost of the tow on the star- 
board side, came in collision with the schoon- 
er Iris, and was sunk and totally lost This 
was a proceeding against the schooner to 
recover the value of the barge and her 
freight; the cargo being the subject of a sep- 
arate suit. The libel stated the time and 
place of collision, and averred that the 
schooner was bound to clear the barge, but 
neglected so to do, and kept her course, and 
thus caused the collision. The answer set 
up that the schooner was passing between 
the barges and the shore of Staten Island, 
as near the shore as was safe, and that the 
steamer changed her course and drew the 
barge across the track of the schooner, and 
that the collision was brought about by the 
steamer not keeping as near the New Jersey 
shore as she might have done, and by the 
want of lights and lookout and steersman 
on board the barge. 

H. C. Hutchins and J. A. Gillis, for libel- 
lant. 

T. K. Lothrop and I. Lincoln, Jr., for claim- 
ant. 

LOWELL, District Judge. The evidence- 
is not quite as full and minute as in a case 
of more pecuniary importance it might be 
expected to be. Taking it as it stands, I 
find the facts to be that the pilot of the 

1 [Reported by Hon. John Lowell, LL. D,, 
District Judge, and here reprinted by permis- 
sion.] 
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steamer ported liis helm some time before 
the colUsion without knowing that the 
schooner was near; but that he did this 
in order to lieep the usual course, that is, to 
follow a bend of the channel which here 
sweeps to the right, avoiding a shoal. The 
schooner was outsailing the steamer and her 
heavy tow and passing between her and the 
shore on the starboard hand, which brings 
the case within the seventeenth sailing rule, 
that every vessel overtaking another shall 
keep out of her way, a rule which modifies 
the otherwise universal rule fifteen, requir- 
ing steamers to avoid sailing vessels. The 
reason given by the master of the schooner 
for not keeping out of the way is that the 
steamer ported her helm and brought the li- 
bellant's barge into contact with his ves- 
sel. This is true; but it also seems to be 
proved that the change was a proper one, 
and one that the schooner might have an- 
ticipated; and that it was made so long be- 
fore the collision that the schooner had am- 
ple time to conform to it Her master says 
he could not luff because there was a. lighter 
on his bow, between him and the shore; but 
on this point he fails of support by any 
other witness, and I consider the weight of 
the evidence to be that he might and should 
have luffed. 

Then the question is, was the steamer to 
blame in changing her course when and to 
the extent she did? Might not a less change 
have been enough to clear the shoal, and 
was she bound to see the schooner? The 
general rule undoubtedly is, that when one 
vessel is to take the burden of avoiding an- 
other, the latter is to keep her course. But 
how far a vessel is bound to keep a lookout 
aft, or to take measures to know whether 
another is coming up behind her, has not 
often been a subject of judicial decision. I 
should say that if a vessel is making a great 
change of course, such as going about or 
the like in a narrow channel, especially if 
the change is taken suddenly or without 
obvious necessity, prudence would require 
that others should not be put in jeopardy, 
but the time and manner of the change 
should be adapted as far as possible to 
meet the necessities of other vessels; but 
here was a change which was necessary, and 
which was not so sudden or so great that 
any danger to vessels on the starboard could 
naturally be expected; and I am not pre- 
pared to say that any other or different 
course would or ought, to have been taken 
if the pilot had known that the schooner was 
in the act of passing. The preponderance 
of the evidence is that this precise change" 
was proper and necessary, and that it was 
one which would not have endangered the 
schooner unless she had been either too near 
or not sufficiently vigilant. 

So far as lights or lookout on the barge 
are concerned, it seems that each vessel was 
in full view from the other, and that there 



was nothing necessary or useful to be done 
onboard the barge, except to hail the schoon- 
er, which the master of the barge swears he 
did. When barges are towed in the way 
these were, that is, by being firmly lashed 
to a steamer, it is not usual to steer the 
barges, because they move with the steamer. 
I must therefore hold the schooner to blame 
for not keeping out of the way of the barge. 
It is urged, however, that there can be no 
recovery in this case, because the allegations 
of the libel do not correspond with the 
proofs. It is true that the libel does not 
aver that the steamer changed her course; 
but it does aver that the schooner kept hers, 
and thus brought on the collision. The an- 
swer, not denying that the schooner kept 
her course, sets up the change on the part 
of the other vessel, I find that both are 
true; that the steamer did change her course 
and that the schooner did not, but that the 
change was justifiable under the circum- 
stances, and that it did not relieve the 
schooner from the obligation of keeping out 
of the way. It turns out then that the li- 
bel which imputes fault to the schooner in 
not changing her course is sustained. I 
doubt whether, even under the strict rule 
adopted of late by the privy council in Eng- 
land, as shown by the cases of The Ann, 
Lush. 55, and The North American, Swab. 
358, there could be said to be a variance be- 
tween the allegations and the proofs. But 
our practice is somewhat less stringent. 
The object to be attained is that the de- 
fendant should know what he is called upon 
to meet, and in arriving at this object, we 
allow in the first place great latitude of 
amendment, and in the next we inquire 
whether there is in fact surprise in the par- 
ticular case rather than whether on theory 
there might be presumed to be such. It has 
been settled by the highest authority that 
there is no technical rule of variance in our 
admiralty practice. Dupont de Nemours v. 
Vance, 19 How. [60 U. S.] 172; The Clement 
[Case No. 2,879]. In the former of these 
eases a libellant, proceeding for the non-de- 
livery of his goods on a contract of affreight- 
ment, was permitted to recover a general 
average contribution for their having been 
jettisoned; in the other, the owners of a 
brig who alleged that a schooner caused the 
collision by changing her course, recovered 
damages on proof that the schooner kept 
her course when she should have changed 
it. Both these cases show a much wider 
departure than is found in the ease at bar; 
Here there can have been no surprise, be- 
cause the- change of course of the steamer is 
set up in the answer, and the reason for it 
is given by one of the claimant's witnesses. 
It is true that at the trial evidence of the 
necessity and propriety of the change when 
offered by the libellant in reply to the claim- 
ant's case was objected to, but the objec- 
tion was not put on the ground of surprise. 
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but because it was not strictly in reply. 
The case then comes to this. One party al- 
leges that the other should have changed 
and did not; and the other that the first 
should not have changed and did. I find 
the facts alleged by each to be true, but the 
explanations of the one to be sufficient and 
those of the other to be ipsufflcient. There 
is no rule of pleading -which requires me to 
dismiss the libel under such circumstances. 
Decree for the libellant for $1000. 



Case 3Sro. 7,063. 

IRISH V. KNAPP. 

[5 Ban. & A. 47; i 18 O. G. TSo".] 

Circuit Court, E. D. Pennsylvania. Dec. 20, 
1879. 

Patents — ^NovELTr op Inventioit. 

The process of preparing and producing col- 
ored protographs on glass described and claimed 
in letters patent dated June 27th, 1876, num- 
bered 179,316, granted to the complainant is, 

as an entirely, novel. 

[This was a bill in equity by Benjamin T. 
Irish against T. Knapp.] 

Strawbridge & Taylor, for complainant 
W. W. Weighley and S. E. Cavin, for de- 
fendant. 

BUTLER, District Judge. This suit is for 
the infringement of letters patent No. 179,- 
316, issued to the plaintifif, June 27th, 1876, 
for certain new and improved methods of 
making colored photographs on glass, de- 
scribed substantially as follows: Attach the 
unmounted photograph to a glass by means 
of paste. After the moisture has dried out, 
render the paper transparent by grinding 
down from the back tUl quite thin with 
emeiy-cloth, fine sand-paper, or the like; 
then place it in 'a bath of melted paraffine, 
or other similar substance. After a few 
minutes, remove it and rub off the surplus 
wax. After the print is thus rendered trans- 
parent, paint it on the back with oil-colors 
or touch up such parts as need it; then lay 
a second glass against the back of the pic- 
ture and put oil-colors on its outer side, pla- 
cing the various tints opposite sucu parts as 
may be proper. The colors on the back of 
the second glass being separated from the 
picture a,s described, it is asserted that 
greater smoothness and softness are thus ob- 
tained, and that while the application of 
paint directly to the paper requires the skill 
of an artist, the application of color by 
means of a second glass does not. The 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



claim is in the following language: "What 
I claim, and desire to secure by letters pat- 
ent, is: The process of preparing and pro- 
ducing colored photographs on glass by first 
mounting the photograph on glass, face 
downward, then grinding it thin from the 
back, and then treating it with paraffine or 
its equivalent, as specified, for the after re- 
ception of oU-colors, applied directly to the 
back of the picture, or to a second glass, to 
be applied as a backing, substantially as 
herein described." 

While the description or specification 
seems to contemplate painting or touching 
up the back of the picture, and also the 
use of the second glass in all cases, and 
thus presents a single method of making 
colored photographs on glass, the claim, as 
I understand it, has a double aspect, and 
embraces two processes, the one terminating 
with the application of paint to the back of 
the picture and the other with the applica- 
tion of a second glass colored on the outer 
side. 

The defendant does not deny the chai'ge 
of infringement. The pietiu:e obtained from 
him and produced in evidence was made by 
the process which embraces the second 
glass. The defence is rested on the allega- 
tion that the plaintiff was not the first in- 
ventor or discoverer of this process. To 
prove the allegation, several witnesses were 
produced. A careful examination of their 
testimony has satisfied me that, although 
the plaintifE was not the first to discover 
and use the first of the processes embraced 
in the claim, as before indicated, he was the 
first to discover the second of these pro- 
cesses, embracing the use of an additional 
glass. The statements of Mr. Wentworth, 
Mr. Broadbent, and others leave no room to 
doubt that the process which is completed 
by the application of paint directly to the 
back of the picture did not originate with 
the plaintiff. The "ivory type," extensively 
manufactured many years prior to the date 
of the patent, was made according to this 
process, the paint being applied sometimes 
to the face and sometimes to the back of 
the picture. 

As respects the process, however, which 
embraces the additional glass— the process 
here particularly involved— the defendant's 
allegation is not proved. The testimony of 
Mr. Loudner, invoked to sustain it, is not 
sufficient for the purpose. The witness is 
interested, and cannot, therefore, be sup- 
posed unwilling to tell all he knows, and 
yet when cross-examined and required to 
describe the process he used, being afforded 
the fairest and fullest opportunity to do so, 
he omitted the use of the second glass from 
his statement When asked whether it was 
the same as that described in the Photo- 
graphic Bulletin, and known as "Krauss's," 
in which the second glass was mentioned, 
he said it was "to the best of his knowl- 
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edge," and "as near as he eould recollect" 
These expressions show that he had no cer- 
tain recollection about it The Photograph- 
ic Bulletin, put in evidence, contains noth- 
ing of value. Its statements are not evi- 
dence. The description of this process, aft- 
er the date of letters patent, and crediting 
the invention to another, is unimportant 
That no photograph having the second glass, 
made prior to the date of this patent, was 
produced is a very significant fact I feel 
no hesitation in saying that, as respects the 
process which involves the use of this glass, 
the claim is well founded, and the patent 
valid. 

The suggestion that the second glass is of 
no value does not come with much force 
from one who has adopted its use. The fa- 
cility it affords for applying color, and the 
smoothness and softness it imparts to the 
picture, leave no room for doubt on the ques- 
tion of value. I have passed upon the ques- 
tions presented by counsel, and do not feel 
called upon to consider any other, if such 
might be raised upon the fact 

[Decree: And now, to wit, December 20, 
1879, this cause having been heard upon 
pleadings and proofs and argument of coun- 
sel for the respective parties, it is ordered, 
adjudged, and decreed that letters patent 
of the United States No. 1T9,316, dated July 
27, 1S76, to Benjamin T. Irish, for an im- 
provement in processes of preparing and pro- 
ducing colored photogi-aphs on glass, which 
process consists in applying to the bacli of 
a picture mounted upon glass a second glass, 
upon the back of which second glass, oil- 
colors are applied opposite such parts of 
the picture as may be desired, are good and 
valid to the extent of the process above de- 
scribed. That the title to said letters pat- 
ent No. 179,316 is duly vested in said com- 
plainant, and that said letters patent are 
infringed by the said defendant, by reason 
of the use of said second glass having oil- 
colors placed on its back, said second glass 
having been placed at the back of the pic- 
ture, as described and claimed in said let- 
ters patent That the defendant, T. Knapp, 
his servants, workmen, agents, clerks, and 
attorneys, be perpetually enjoined, and re- 
sti-ained from maldng, using or vending any 
photographs having a second glass with oil- 
colors on its back applied to the back of 
photographs on glass, as described and 
claimed in said letters patent No, 179,316. 
That the complainant do recover of the de- 
fendant, T. Knapp, the profits and gains 
made and received by him in consequence 
of the infringement and violation of the ex- 
clusive rights of the complainant under said 
letters patent No. 179,316, dated July 27, 
1876, together with the damages the said 
complainant has sustained thereby, together 
also .with the costs of prosecution of this 
cause against said defendant] 2 

2 [Prom 18 O. G. 735.] 



Case ITo. 7,064. 

The IRMA. 

[6 Ben. 1; 6 Am. Law Rev. 763; 15 Int. Rev. 
Rec. 130.] 1 

District Court B. D. New Tork. March, 1872. 

Priorities — Bottomry — Wages— Master. 

1. The master of a vessel had taken up mon- 
ey on bottomry. On the arrival of the vessel 
at her port of destination, a libel was filed 
against her by the holders of the bottomry bond. 
The master also filed a libel against her, to re- 
cover a balance due him for his own wages and 
for advances of wages made by him to the crew. 
The proceeds of the vessel not being sufficient 
to pay both claims, an application was made to 
the court to settle their priority, the bottomry 
holders claiming that the master was liable to 
them for any deficiency on the bond, and that 
he could not, therefore, claim a priority over 
them. The bottomry bond did not contain any 
covenant on the part of the master, binding 
him personally for the debt Held, that in the 
absence of such an express covenant, the mas- 
ter would not, by the maritime law, be liable 
for a deficiency on the bond. 

[Cited in The Serapis, 37 Fed. 441.] 

2. In respect to the bottomry holders and the 
master, their claims, in respect to order of 
payment, must be subject to the general rule, 
by which wages are entitled to be paid in prefer- 
ence to bottomry claims. 

[Cited in The Angela Maria, 35 Fed. 432.] 

3. The master of a ship is, in a certain sense, 
a pulDlic officer. 

In admiralty. 

Martin & Smith, for T. Darling & Co. 
Beebe, Donohue & Cooke, for Cummings. 

BENEDICT, District Judge. The cases 
against this vessel .have been brought before 
me, on an application for an order detennin- 
ing the priority of the respective demands in 
the distribution of the proceeds of the vessel, 
which are insufficient to pay aU the claims 
against her. The only question which calls 
for any particular examination has arisen 
between the libellants, Timothy Darling & 
Co., whose libel is filed to recover the amount 
of a botomry bond executed by Cummings, 
as master of the vessel, and Cummings him- 
self, who has filed his libel to recover a 
balance due him for his own wages and for 
advance of wages made by him to the crew. 
If the demand of Cummings be paid out of 
the proceeds of the vessel, in preference to 
the bottomry bond, the remainder will be 
insufficient to pay the bottomry bond in full, 
and therefore the bottomry lenders contest 
the light of the master of the vessel to pri- 
ority over the bottomry bond. The position 
taken is, that the master is personally liable 
to the bottomry lenders for the sum box*- 
rowed, and .that, supposing that he has a 
lien for his demand, he cannot be paid in 
preference to the bottomry bond, when such 
payment will create a deficiency in the 
bond, which he is liable to make good. 

The question raised is one which has sel- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 6 Am. Law Rev. 
763, contains only a partial report] 
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dom arisen, owing, doubtless, to the fact tliat 
In very many, if not in most, cases of bot- 
tomry, tlae master binds himself personally 
for the debt by means of a special covenant 
inserted in the bond, and is not therefore in 
a position to dispute his liability for any de- 
ficiency that may arise from the distribu- 
tion of the proceeds of the ship. But in this 
instance the bottomry bond contains no such 
covenant, and the master denies any liability 
whatever to the bottomry lenders for any 
part of the bottomry loan. I am, therefore, 
called on to determine the question of law, 
whether, in the absence of any special agree- 
ment to that effect, the master of a ship in- 
curs any personal liability to repay to the 
bottomry lender the amount borrowed on 
bottomry, when the bond becomes due by 
the safe arrival of the ship, and the proceeds 
of the ship and freight prove insuflacient to 
discharge it in full. 

In considering this question, I am not re- 
quired to speak of the liability of the ship 
master for neglect or malfeasance, nor of a 
case where the bottomry bond proves in- 
valid, or where no risk has ever attached, or 
where the stipulated voyage is not per- 
formed, or where the ship and freight is not 
abandoned to the bondholder; nor yet of a 
case where the bond is executed by an own- 
er of the ship. What I have occasion to say 
is, therefore, intended to refer to the case 
here presented, where it is sought to hold 
the master personally liable for the loan, 
where the bond is a valid bottomry bond, 
executed by the master as such, in a foreign 
port, for a voyage which has been duly per- 
formed, and where the ship and freight are 
applied, so far as they will go, to the pay- 
ment of the bond, and where the master has 
made no special agreement to be responsible 
for the loan. 

Upon this question, I remark, first, that 
the bottomry lender, in order to establish a 
personal liability on the part of the master, 
cannot resort to the general liability, which 
the master of a ship is presumed to incur for 
debts contracted and advances made in be- 
half of the ship. The implied contract of 
the master, arising, under the general rule of 
the maritime law, out of an advance of mon- 
ey for the ship, is extinguished when a law- 
ful contract of bottomry is made, and the 
debt has been put at risk. All other obliga- 
tions merge in the new contract, which 
places the lender in a new and different re- 
lation to the vessel, and it is to the rights 
and obligations arising out of the contract of 
bottomry alone that the lender must there- 
after look. [The holders of a bottomry bond 
are not therefore ordinary lien creditors, nor 
are they holders of a mortgage.] 2 

The contract of bottomry, which is not 
only a contract of great sanctity, but also of 
great peculiarity, is not a mere agreement for 
security. "It is neither a sale, nor a part- 



2 [From 15 Int. Rev. Rec 130.] 



nership, nor a loan, properly speaking, nor 
insurance, nor a compound of different con- 
structions — undique collatis membris — but it 
is a contract having a specific name (un con- 
trat nomm6>, and a character peculiar to it- 
self." Emerigon, Contrat a la Grosse, c. 1, 
§ 2. When once the bottomry risk has at- 
tached, the creditor becomes a bottomry lend- 
er, and nothing else. "He who lends money 
on bottomry makes a contract which is to be 
followed out in all its remedies as such." 
Curtis, J.. The Ann C. Pratt [Case No. -109]; 
Bray v. Bates, 9 Mete. (Mass.) 250; The Ann 
C. Pratt, 18 How. [59 U. S.] 63. The hold 
ers of a bottomry bond are, therefore, not 
holders of a mortgage, and the rules applied 
in cases of mortgage have little or no appli- 
cation here. 

But although the only contract, on which 
these bottomry lenders can rely, is the con- 
tract of bottomry, it does not follow that 
they have not, by that contract, the personal 
liability of the master, upon the safe arrival 
of the ship, notwithstanding the circum- 
stance that the instrument given to bind the 
ship does not expressly provide for any per- 
sonal liability of the master. A personal li- 
ability on the part of the master, in case of 
the safe arrival of the ship, may form 
part of a valid contract of bottomry, as has 
often been held where that liability had been 
stipulated for in the bottomry bond. 

The question here is, whether such a lia- 
bility does not, by implication of law, consti- 
tute an element in eveiT such contract, as, 
for instance, it does in the contract with the 
seamen. These bondholders maintain that 
such personal liability is implied by the mari- 
time law, and that it can be resorted to, at 
least to make good aaiy deficiency, after ex- 
hausting their remedies against the vessel 
and freight. 

In support of their position the words of 
Lord Tenterden are cited, where he says the 
remedy of the lender on bottomry is "against 
the master or the ship" (Abb. Sliipp. (5th Ed.) 
p. 150), and also the statement in Kent's 
Commentaries (volume 3, p. 355), that Tor 
the repayment of a sum borrowed on bottom- 
ry the person of the borrower is bound, as 
well as the property charged." These two 
citations from the high authorities named 
will be found, on examination, not to be to 
the same point The borrower alluded to 
by Chancellor Kent is not the master, but 
the owner of the ship, as the context shows. 
On page 360 the master will be found spoken 
of as distinguished from the borrower. So 
understood, the citation has no direct bearing 
on the question under discussion. The re- 
mark of Lord Tenterden must be understood 
as referring to such a bond as he describes 
in a subsequent paragraph, and sets out at 
length in his appendix, which contains a spe- 
cial covenant on the part of the master. 
Abb. Shipp. p. 160. 

Reference is also made to the general 
principle of the maritime law, according to 
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wliicli the master of the ship Is presumed to 
bind himself personally in evei-y contract 
made on behalf of the ship, as showing the 
existence of such a liability in the contract 
of bottomry. But if such were the rule in 
all other cases, it would afford little reason 
for supposing the liability to exist in a con- 
tract of bottomry, for bottomry is a contract 
"resembling nothing and being consistent 
with nothing but itself" (Curtis, J., The 
Ann C. Pratt [supra]); and I am of the opin- 
ion that the reasons, on which the general 
rule rests, will be found to be for the most 
part wanting in the case of bottomi-y. Take 
for instance the reasons which led to the 
personal liability of the master to the crew. 
The master is personally liable to the sea- 
men, for sailors, because of well^ known 
traits, must have every security possible to 
prevent them- from losing their wages and 
becoming objects of charity- They natural- 
ly look for their wages in the first instance 
to the master, who commands them during 
the voyage, who provides them their food, 
who cures them when sick, and punishes 
them when they disobey; and from long 
usage he thus becomes personally bound for 
their wages. Another instance is the per- 
sonal liability of the master for the bills of 
material men, and for advances of money. 
Obligations of this class derive their dis- 
tinctive character from the fact that they 
are generally made in foreign ports, where 
they are to be discharged, and where the own- 
ers are not; and it is therefore permitted to 
look to the master, who is present, leaving 
him to reimburse himself from the ownera, 
when he returns home. Considerations of 
this character, coupled perhaps with the 
fact, that in the earlier histoi-y of naviga- 
tion, as well as afterwards on the revival of 
commerce in the Middle Ages, the master al- 
most invariably was an owner, unless he 
was a slave (Macl. Shipp.), led to the estab- 
lishment of the presumption of personal lia- 
bility on the part of the master in contracts 
made for the ship, as a "usage and custom 
of the seas." But it will be difficult to find 
in the maritime law any trace of such a pre- 
sumption in cases of bottomry; and the 
considerations which press in favor of it, on 
other occasions have in such contracts little 
force. The lender on bottomry is not igno- 
rant and poor like the sailor. He becomes 
beneficially interested in the voyage. His 
loan is never to be repaid in the foreign 
port, where it is effected, but on the con- 
traiy is payable where the owners are sup- 
posed to be, or to have funds; and the ship 
is specifically bound. No necessity there- 
fore exists for the personal responsibility of 
the master. Furthermore, great injustice 
must follow, if such a personal responsibil- 
ity, on the part of the master, be attached 
by the law to the contract of bottomry, be- 
cause the master is without remedy over 
against the owners of the ship, for any sum 
thus extracted from him, notwithstanding 



the fact, that the owners receive the benefit 
of the loan. This results from the charac- 
ter of the transaction, and the nature of the, 
liability on the part of the ship owner, 
which grows out of it. The owner of a ship 
is indeed said to be liable for a bottomry 
bond as well as the ship, if the ship ai-rives 
safe; but this is not a liability arising from 
a contract of the owner, made by the hand 
of his agent, the master, with the bottomx*y 
lender. The master of a ship although an 
agent of the owner, is also in a certain sense 
a public officer. The master of a ship is 
"not an ordinary agent— but one of a special 
kind, sui generis." Sir R. Phiilemore, The 
Thetis, 22 Law T. [N. S.] 277. "He is a 
known and public officer." Sea Laws, art 2, 
of the masters of ships. "The rights and du- 
ties springing out of the position of ship 
masterare of a public character." Bedarride, 
Com. de Code, liv. 2, tome 2, art. 359. "The 
master of a ship has a threefold responsi- 
bility: to the owners, to the freighters, and 
to society— the state." 1 Boulay-Paty, 383. 
"Though he (the master) receive a salai-y, 
yet he is a known and public officer." Mol- 
loy, book 2, c. 2, § 2. The contract of bot- 
tomry, when made by the master, is made 
by him, to a certain extent, in an official 
capacity. He does not, in a transaction of 
that character, act simply as agent of the 
owners, but as master of the ship. It is 
not within the scope of the ship master!s 
authority, as the agent of the owners, to 
bind them personally as his principals, by 
a bottomry contract. The owners are lia- 
ble when the vessel comes to them safe, but 
not because of the acts of tiieir agent in 
borrowing money for them. Theirs is an 
original liability to the holder of the bot- 
tomry bond, arising out of their possession 
of the property bound for the loan, namely, 
the ship and freight. This peculiarity in 
the liability of the ship owner, growing out 
of bottomry, is pointed out by the supreme 
court of the United States, in the case of 
The Virgin, where the court says: "In Eng- 
land and America, the established doctrine 
is that the owners are not personally bound, 
except to the extent of the fund pledged, 
which has come into their hands; to this ex- 
tent indeed they may correctly be said to be 
personally bound; for they cannot subtract 
the fund and refuse to apply it to discharge 
the debt. But in this case, the proceeding 
against them is rather in character of pos- 
sessors of the thing pledged, than strictly as 
owners." The Virgin, 8 Pet [38 U. S.] 53S 
-554. The later authorities in England and 
America are to the same effect. The Ann 
O. Pratt [Case No. 409]; Stainbank v, Fen- 
ning, 6 Eng. Law & Eq. 421. Not only is 
such the law in England and America, but 
the same law exists upon the continent By 
the German mercantile code, which in re- 
spect to such a subject may be presumed to 
state the rule of the maritime law as under- 
stood throughout a large part of Europe, it 
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is declared (article 680, pt 7) tliat the bot- 
tomiy creditor can enforce liis claims only 
to the extent of the bottomried objects, 
after the arrival of the vessel. The mari- 
time law as administered in France appears 
to be the same. 

If then the owners of a ship are not ren- 
dered directly liable by a contract of bot- 
tomiy made by the master, they cannot b& 
rendered indirectly liable, through a liabil- 
ity on their part to the master for any sum 
exacted of him by reason of the contract. 
And if the master be without remedy over 
against the owner of the ship, it is not to 
supposed that he can be held personally lia- 
ble, and thus compelled to bear, without re- 
course, the burden not only of a loan ef- 
fected solely for the benefit of the ship own- 
er, but also of the maritime interest; and 
that too when he is compelled by the re- 
sponsibility of his office to effect the loan, 
whether willing or not to assume such a 
burden. The unjust effect of such a rule 
wari-ants the supposition, that it does not 
exist in the maritime law. Aside from its 
injustice, there is reason against it, founded 
in public policy; for to make the master by 
operation of law liable for the payment of 
the bottomry bond, or even for the defi- 
ciency after the ship and freight are ex- 
hausted, is to offer him an inducement to 
lose the ship, inasmuch as her safe arrival 
will oast upon him a responsibility which he 
escapes if she does not arrive. A rule 
which would in any case place the interest 
of the mariner in opposition to the wel- 
fare of the ship, would be contrary to the 
whole spirit of the maritime law. 

These considei-ations, which are of a na- 
ture entitling them to much weight in de- 
termining a question of maritime law, ap- 
pear to me sufficient to warrant a rejection 
of the doctrine contended for by this bot- 
tomry lender, and I find no adjudged case 
which impels me to a different conclusion. 
No case has been cited by the advocates, 
where the doctrine in question has been sus- 
tained, and I find a decision to the contrary 
in the English admiralty, where the sama 
question arose in the same way, and where 
the determination was that the master of 
the ship had not ceded his prior right 
against the ship by taking up money on bot- 
tomry. Dr. Lushington says: "Here the 
master has not bound himself personally to 
pay the bond. His covenant in the bond is 
that he is master, and therefore he has au- 
thority to charge the bark, cargo, and 
freight, and that the bark, cargo, and 
freight, shall at all times after the voyage 
be liable to the payment of the money. He 
has not, therefore, incurred that personal 
liability which a master giving a bottomry 
bond generally incurs in express terms." 
The Salacia, 1 Lush. 548. Many remarks 
will be found scattered through the other 
cases in the English admiralty which I have 
above cited, looking in the same direction. 



See, also. The Edward Oliver, 2 Maiit. Law 
Cas. p. 507; The Jonathan Goodhue, Swab. 
524. It may, therefore be said that the au- 
thorities in the English admiralty are ad- 
verse to the position here taken by the bond- 
holder. The continental writers are directly 
opposed to such a position. Thus Emerigon 
(Traits de Contmts a la Grosse, c. 4, art. 12, 
§ 4) says: "If in the bottomi-y bond the 
master has bound himself and his goods (of 
which I have seen a thousand examples), he 
is held personally, in spite of the fact that 
he acted in the known capacity of agent, 
because he has rendered himself bound for 
the bond, and the lenders have trusted his 
credit. If, then, the vessel arrives safely, 
they may compel the master himself to pay 
the principal and the maritime interest 
which he has in his own name promised to 
pay. But If he has contracted only in the 
capacity of captain, the lenders, in case of 
the safe arrival of the ship, will be limited 
to an action in rem against the vessel and 
freight, without recourse So the owners, who 
abandon the property, or to the master, 
who, having contracted only in a qualified 
capacity, is not responsible for the unfortu- 
nate result of the voyage." Emerigon cites 
the ordinance in his support Later conti- 
nental authority is to the same effect. Be- 
darride declares that the master cannot be 
held personally liable for the payment of a 
bottomry bond which he has signed in his 
capacity as master for the necessities of 
the ship. Com. de Code de Com. liv. 2, tit. 
9, § 931. And again (section 935) he says: 
"On principle, therefore, the master, bor- 
rowing money on bottomry, contracts no per- 
sonal obligation, neither on the part of the 
owner, nor with the lender; but with the ex- 
ception that it is always lawful for the cap- 
tain to bind himself directly and personally. 
The German mercantile code, already refer- 
red to, restricts the personal liability of the 
master on a bottomry contract to those cases 
where the master has arbitrarily changed the 
voyage, or arbiti-arily deviated, or has im- 
properly assumed new sea risks, and then 
gives him the opportunity to relieve him- 
self by proving that the non-payment of the 
bond has not been caused through the 
change of voyage, or through the deviation, 
or through the new sea risk. Article 694, pt 
7. And the 18th admiralty rule of the su- 
■ preme court of the United States clearly 
recognizes a similar rule of law. Indeed, 
the 18th admiralty rule goes far to compel 
the determination of this court In this case 
adversely to the bottomry lenders upon the 
question under consideration, although their 
libel is not in conflict with the rule. 

My conclusion, therefore, is, that in the 
present case no personal liability for any 
part of the loan has attached to the ship- 
master, and the bottomry lender and the 
master must, therefore, in respect to order 
of payment upon this motion, be declared to 
be subject to the general niie by which wa- 



[13 Fed. Cas. page 97] 



ges are entitled to be paid in preference to 
a bottomry bond. But this is upon tlie as- 
sumption that the master has a lien upon 
the ship, as averred in his libel. The pres- 
ent being a motion founded upon the re- 
spective libels alone for the simple purpose 
of determining, at this period of the contro- 
versy, the question of priority, in order to 
save expense, the right to a lien is not put at 
issue. If it is intended to question that 
right, an issue must be framed by answer 
or exception, upon which a decree may be 
rendered. 

Upon this motion the order will be that in 
the distribution of the proceeds in the reg- 
istry, any decrees that may be entered upon 
the libels before me will be satisfied out of 
the uroceeds in the following order: first, 
the wages decreed the mate; next, the pilot- 
age decreed Eugene Gallagher; next, the 
sum -decreed Cummings, the master; nest, 
the sum decreed Timothy Darling upon the 
bottomry bond. The priority of the other 
demands among themselves need not be de- 
termined, as the demands above mentioned 
will absorb the whole fund. 



IRMA, The (UNITED STATES v.). See 
Case No. 15,444. 

IRON GLAD MANUP'G 00. (TIFFT v.). 
See Case No. 14,035. 



Case ISTo. 7,065. 

In re IRON MOUNTAIN 00. 

[9 Blatchf. 320; 1 4 N. B. R. 645.] 

Circuit Court, N. D. New York. Jan. 16, 
1872. 

Baskuuptcx— Mortgage— Foreclosure— Injunc- 

TIOS. 

1. After the filing of a petition on which I. 
was adjudged a bankrupt, and after the ap- 
pointment of an assignee, and the conveyance 
to him of all the estate of the bankrupt, S. 
commenced a suit, in a state court, to foreclose 
a mortgage on real estate of I. The district 
court, after restraining the prosecution of the 
suit, made an order dissolving the injunction, 
and permitting the suit to proceed. The mort- 
gaged premises were worth less than one-half 
of the amount of the mortgage, the mortgage 
was given long before the bankruptcy of I., 
and there was no proof of the invalidity of the 
mortgage. On a petition of review, by I.: 
Held, that the order of the district court was 
proper. 

[Cited in Re Clark, Case No. 2,801; Re 
Cooper, Id, 3,190.] 

2. The district court has power to restrain 
the holder of a mortgage, or other lien, on the 
property of a bankrupt, from enforcing such 
lien by suit; and, where the value of the prop- 
erty exceeds the amount 'secured by the lien, 
or the amount or validity of the lien is in 
doubt, it is, in general, proper to do so. 

[Cited in Re Sacchi, Case No. 12,200; Re 
Moller, Id. 9,700; Olney v. Tanner, 10 Fed. 
104.] 

[Cited in Beall v. Walker, 26 W. Va. 750.] 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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(Case No. 7,06-3) IRON 

[In review of the action of the district court 
of the United States for the Northern dis- 
trict of New York.] 

In bankruptcy. 

William C. Holbrook, for bankrupt. 

C. T. Ostrander and S. M. Ostrander, for 
Smith. 

WOODRUFF, Circuit Judge. The bank- 
rupt seeks, by petition of review, to reverse 
an order of the district court, which, by the 
dissolution of an injunction, permits the re- 
spondent, Samuel 0. Smith, to continue a 
suit brought in the state court for the fore- 
closure of a mortgage upon certain lands of 
the bankrupt, which suit was commenced aft- 
er the filing of the petition whereon the Iron 
Mountain Company [of Lake Champlain] was 
adjudged bankrupt, and after the appoint- 
ment of an assignee, and the conveyance to 
him of all the estate of the bankrupt [Case 
unreported.] It appeared, by uncontradicted 
evidence, that the mortgaged premises were 
worth less than one-half the amount of the 
mortgage, so that it was quite clear that the 
equity of redemption is of no value whatever. 
There was no proof that the mortgage is not 
in all respects valid, and it was given long 
before the bankruptcy of the company. 

There is no doubt whatever of the power of 
the district court, in bankruptcy, to take the 
administration of the entire estate, and as- 
certain and liquidate liens thereon, and to res- 
train the holder of a mortgage or other lien 
from proceeding in any suit to enforce such 
lien; and, where the value of the property ex- 
ceeds the amount secured by such mortgage 
or lien, it will, in general, be proper to do so, in 
order to preserve to the assignee his right, 
secured by the twentistii section of the bank- 
rupt law [of 18G7 (14 Stat. 526)], to receive 
the excess in value, and release the right of 
redemption, or to sell the property subject 
to tiie mortgage, or to invoke the power of 
the court to first liquidate and settle the 
amount of the lien. So, it will be proper to 
restrain the proceeding in any other court, 
where the amount or the validity of the lien 
is in doubt This may often be necessary to 
the full protection of the general creditors, 
who are entitled to such protection in the 
court in bankruptcy, where they are to look 
for the fund to be distributed to them. In 
all such cases, it would be the duty of the 
assignee to apply to the court in bankruptcy, 
to assist him in bringing all the assets into 
that court to be applied and disposed of 
according to the rights and interests of all 
concerned, whether holders of liens or general 
creditors. 

But, where no a-dvantage can result to the" 
estate of the bankrupt, I see no reason why 
the court should interfere, when neither the 
assignee nor any creditor invokes such in- 
terference, and it appears, without contradic- 
tion, that the equity of redemption is of no 
value. There is no excess of value to be paid 
to the assignee on his releashig the right 
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of redemption. There is nothing to be sold 
subject to the mortgage, which will yield 
anything; and any action of the district 
court, for the liquidation and settlement of 
the amount of the lien, and for the sale of 
the property to satisfy it, would be a mere 
expense to the estate, producing nothing. "Un- 
der those circumstances, the court may, I 
think, properly exercise a discretion on the 
subject, and may decline interference. The 
case should be clear, and the proof that noth- 
tag can be saved to the estate should be sat- 
isfactory; and, if the court can see that any 
prejudice to the interests ot creditors may 
happen, it should not permit those interests 
to be put at hazard by a proceeding to which 
the general creditors are not parties, and in 
respect to which they have no protection but 
through the proceedings in bankruptcy. 

Upon the uncontradicted facts in this case, 
nothing can be gained, and expenses charge- 
able upon the estate would be incurred, by 
any interference in the matter. Whether the 
property,\when sold in foreclosure, shall pro- 
duce one-half, or only one-fourth, of the 
amount of the mortgage, is not of tne least 
moment. The claimants of the lien, by elect- 
ing to pur.sue the mortgaged premises, will 
deprive themselves of any right to prove 
their debt In bankruptcy, for the deficiency, 
(section 20,) and, in that view, it may be 
greatly for- the interest of the general cred- 
itors to permit such election to be carried 
into effect, and thereby enhance the divi- 
dends to be made to them. 

The order of the district court was a proper 
one, and must be affirmed. 
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In re IRONS. 

[5 Blatehf. 166.] i 

Circuit Court, N. D. New York. Sept., 1863. 

AitMT — Privates — Legality of Draft — Exemp- 
tion FROM Service. 

1. A person who is drafted into the service 
of the United States, under the act of March 3, 
1863 (12 Stat. 731), is in the custody and un- 
der the control of the provost-marshal from 
the time he reports to him for duty, at the des- 
ignated rendezvous, in pursuance of notice to 
that effect, after the draft has taken place. 

2. After the board of enrolment has, under 
that act, made and published a decision declar- 
ing a person exempt from draft, on an election 
to that effect made in regard to him by his 
o'idowed mother, it has no power to revise or 
reverse that decision. 

This was a hearing on a habeas corpus. 
The petition for the writ stated that the pe- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



titioner [Daniel Irons] was drafted into the 
service of the United States, at Norwich, 
Chenango county, New York, on the 28th of 
August, 1863, under the act of congress of 
March 8d, 1863 (12 Stat. 731); that, on the 
31st of August, a notice was served on him, 
signed by S. Gordon, captain and provost- 
marshal of the Nineteenth district. New 
York, notifying him that he was drafted for 
the period of three years, in accordance with 
the said act, and that he was required to re- 
port, on or before the 7th of September, at 
the place of rendezvous, in Norwich afore- 
said, or be deemed a deserter, and subject 
to the penalty prescribed therefor, and that 
transportation would be furnished him on 
presenting' such notification at such head- 
quarters; that, in obedience to such order, 
he reported himself to the provost-marshal 
at Norwich, on the 4th of September, and his 
name was entered on the books of the said 
provost-marshal, with the day he reported; 
that, since that time, he had been in the cus- 
tody of the said provost-marshal, who claim- 
ed a right to restrain him of his liberty, as 
a drafted soldier, under the said act; that 
his mother, residing in Madison county. 
New York, caused to be .presented to the 
provost-marshal and board of enrolment, on 
the 8th of August, 1863, affidavits and cei'- 
tificates, in due form, setting forth that she 
was a widow and the mother of the peti- 
tioner and other sons named, with their ages 
and residences, that they were enrolled in 
the first class, and liable to military duty 
under the said act, that she was infirm, (set- 
ting forth the nature of the infirmity,) and 
had no property, and was dependent upon 
the labor of the petitioner for support, and 
that she elected him to be exempt from the 
draft; that the papers, thus duly authenti- 
cated, were received by the provost-marshal 
and the board, and they decided them to be 
sufficient in form and substance, and allow- 
ed the application; that an endorsement to 
that effect was made upon the papers, and 
the petitioner was declared by the board to 
be exempt from the draft; and that his 
name, as he was informed by the board, 
was stricken from the enrolment. The re- 
turn of the provost-marshal to the habeas 
corpus stated that the petitioner was not 
then, nor at the time of the service of the 
writ, in his custody or under his control; 
that he was legally drafted into the service 
of the United States under the said act; 
that, on the 8th of August, 1863, the mother 
of the petitioner made application to the 
board for his exemption from the draft about 
to be made; that such application was on 
that day allowed, and the petitioner was ex- 
empted; that afterward, on the 19th of the 
same month, the board reconsidered the 
claim and disallowed it; that the name of 
the petitioner was retained on the enrol- 
ment list, and he was subsequently drafted; 
and that he had not yet been examined by 
the board, in pursuance of the act 
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NELSON, Circuit Justice. The first ques- 
tion presented upon tlie return is, whether 
or not the petitioner is in the custody and 
keeping of the provost-marshal, and thus 
restrained of his liberty, within fhe meaning 
of the law which has provided the writ of 
habeas corpus as a fit and 'proper remedy. 
For, although the provost-marshal denies, 
in the return, that the petitioner is in his 
custody, or under any restraint from him, 
yet, if the facts stated or admitted in other 
parts of the return contradict, in legal ef- 
fect, this denial, it must be regarded as the 
denial of a conclusion of law rather than of 
a fact 

The 12th section of the act of congress 
provides, that the persons so drawn shall be 
notified, &c, "requiring them to appear at a 
designated rendezvous, to report for duty." 
The 13th section provides, that any person 
drafted and notified to appear as aforesaid, 
may, on or before the day fixed for his ap- 
peai'ance, furnish a substitute, «&c.; and that 
any person failing to report for duty, after 
due service of notice, &c., shall be deemed a 
deserter, and shall be arrested by the pro- 
vost-marshal, &C. The 14th section pro- 
vides, that all drafted persons shall, on ar- 
riving at the rendezvous, be carefully in- 
spected by the surgeon, &c., and that all 
persons drafted and claiming exemption, 
&c., shall present their claims to be exempt- 
ed to the board, whose decision shall be 
final. 

It is quite dear, from a view of these pro- 
visions of the act, that the person drafted is 
in the custody and under the control of the 
provost-marshal from the time he reports to 
him for duty, at the designated rendezvous, 
in pursuance of notice to that effect, after 
the draft has taken place. It is true that, 
on account of the pressure of business, the 
examination, to ascertain if the conscript is 
an able-bodied citizen, may not be made im- 
mediately on the report The examination 
requires time, care, and deliberation, which 
may occupy days and weeks; but, whatever 
may be the time required in the given case, 
the drafted person must, during the inter- 
vening period, remain in the custody and 
under the control of the provost-marshal, 
unless specially discharged, on a proper ap- 
plication, or otherwise, by the voluntary act 
of the officer. 

The next question on the return is, wheth- 
er or not it was competent for the board to 
revise and recall its decision given on the 
8th of August, exempting the petitioner from 
the draft, on the evidence of the election of 
his mother; or rather, confining myself to 
the precise question raised by the learned 
counsel for the provost-marshal, whether or 
not the board had made and published any 
decision, upon the evidence presented before 
them in behalf of the mother, in favor of the 
exemption of the relator. For, it was can- 
didly admitted by the counsel, that^if a de- 
cision had been made and published, it was. 



upon familiar authority, not competent for 
it to revise or recall that decision, as its 
powei-s were quasi judicial, special, and lim- 
ited, and its power in the special case was 
exhausted, and it was functus officio. This 
principle is so well and finnly settled by 
authority, that it would be useless, after the 
frank admission of the counsel, to stop to re- 
fer to it 

As it respects the question, whether or not 
a decision was in fact made, it appears from 
the original papers which were presented to 
the board, and which were produced before 
me by the provost-marshal, on the hearing, 
that not only was a decision made, upon the 
evidence, discharging the petitioner, but a 
record was made upon the papers at> the 
time, to that effect, and the decision was 
thereupon announced to the parties interest- 
ed. Indeed, the fact is not denied, in the 
return. It is admitted, in terms, that the 
claim of exemption in behalf of the mother, 
made on the 8th of August, was allowed by 
the board, but that afterwards, and on the 
19th of August, it was reconsidered and dis- 
allowed. Therefore, the distinction set up 
to take the case out of the rule admitted in 
respect to bodies clothed with special and 
limited judicial powers, has no foundation, 
either in fact or in law. 

Without pursuing the case further, my 
conclusion is— 1st O^at the petitioner was, 
in contemplation of law, in the custody and 
under the control of the provost-marshal, at 
the time of the service of this writ of habeas 
corpus, and, also, at the time of the hearing; 
2d. That the action of the board of enrol- 
ment, upon the evidence presented in behalf 
of the mother, on the Sth of August, exempt- 
ing the petitioner, and discharghig him from 
the enrolment and draft exhausted its pow- 
ers; and that the subsequent revisal of the 
decision was coram non judice and void. 

The petitioner is entitled to his discharge 
from the custody and control of the provost- 
marshal, and to be freed from all restraint 
by him under or by vhrtue of the authority 
of the act of congress in question. 



Case Wo. 7,067. 

In re IRONS et al. 

Ex parte ABLER. 

[18 N. B. R. 95; 1 26 Pittsb. Leg. X 11.] 

District Court W. D. Michigan. March 13, 
1878. 

Baiikboptct— Costs in Attachmbnt. 

"Where an attachment lien fails in conse- 
quence of proceedings in bankruptcy, the at- 
taching creditor is not entitled to have his costs 
allowed and paid out of the bankrupt's estate, 
unless it is clearly shown that his design was to 
employ the attachment in aid of banliruptey 
proceedings, and that the creditors generally 
were benefited thereby. 

1 [Reprinted from 18 N. B. R. 95, by permis- 
sion.] 
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[This was an application by David Adler, 
an attaching creditor, to have his costs paid 
out of the estate of Irons & Coon, hankruptsj 

Albert Jennings, for creditor. 
O. H. Simons, for assignee. 

WITBDS3Y, District Judge. It has always 
been held by this court that an attaching 
creditor is not entitled to have his costs there- 
in allowed and paid out of the bankrupt's 
estate, where the attachment lien falls in 
consequence of proceedings in bankruptcy 
taken against the debtor within the time 
which renders the attachment void under the 
bankrupt act, unless it is shown that the at- 
tachment was instituted in the interest and 
for the general benefit of creditors, and not 
for the benefit of the attaching creditor alone. 
The only ground on which the clause in the 
bankrupt law (section 5044) dissolving at- 
tachments commenced within four months of 
the proceedings in bankruptcy can be justi- 
fied is, that the facts which will authorize 
an attachment are generally such as would 
justify proceedings in bankruptcy against 
the debtor, and that the creditor attaching 
intended to secure an advantage or prefer- 
ence over other creditors of the debtor. If 
attachment liens must give way to an ad- 
judication of the debtor and conveyance to 
an assignee of his estate, where an execu- 
tion lien does not yield to such proceedings, 
it must be for the reason stated, and if so, 
then it is difficult to see why costs made in 
such attachment proceeding should be paid 
out of the estate, unless the attachment is 
employed merely as auxiliary to the bank- 
ruptcy proceeding. If employed otherwise, 
the attachment has for its object a defeat of 
the purpose of the bankrupt act, and to allow 
the attaching creditor costs out of the estate 
in such case would be inviting attachments 
against insolvent debtors instead of discour- 
aging them. Whenever it is shown that the 
attachment was levied in aid of the general 
creditors, and seemed necessary to their pro- 
tection by seizing the debtor's property in 
order to protect it until proceedings in bank- 
ruptcy could be instituted and a warrant of 
seizure be issued, I regard it just and proper 
to allow the necessary costs of the attach- 
ment to be paid by the assignee in bankrupt- 
cy from assets in his hands, because all cred- 
itors are supposed to be benefited by having 
the debtor's property secured and held to 
await the appointment of an assignee, in a 
case where there was good reason to believe 
the debtor was about to make some improper 
disposition of his property. But in such 
cases I have required a plain and full show- 
ing that the creditors generally were bene- 
fited, and that the attaching creditor's de- 
sign was to employ the writ of attachment 
in aid of bankruptcy proceedings. The facts 
of this case are not within such exception. 
There is an exceptional fact in this case, 
via.: that composition was proposed and ac- 



cepted before an assignee was appointed. 
But as the attaching creditor refused to sur- 
render hisi lien it became necessary, after the 
composition was accepted, to choose an as- 
signee and have the bankrupt's estate con- 
veyed to him, under section 5044: [Rev. St. 
U. S.] before the attachment could be de- 
clared dissolved. We think the fact of the 
proceedings of composition affords no ground 
to modify the rule of practice as to paying 
the costs of the attachment, as we have srtat- 
ed it An assignee was appointed and the 
debtor's property assigned; the attachment 
was thereupon dissolved. The evident de- 
sign of the attaching creditor was to defeat 
the operation of the bankrupt law. Applica- 
tion denied. 



Case K"o. 7,068. 

IRONS V. MANUFACTURERS' NAT. 
BANK. 

[6 Biss. 301; 1 1 Thomp. Nat. Bank, Cas. 203.] 

Circuit Court, N. D. Illinois. Feb., 1875. 

National Bask — Receiver— Insolvent Corpora- 
tion — ilAKSHALlNG ASSETS — ACT OF INSOL- 
VENCY — Preferential Payments. 

1. The power conferred by the hanking act 
upon the comptroller of the currency, to wind 
up the affairs of a national hank in certain con- 
tingencies, does not exclude the authority of a 
competent tribunal to appoint a receiver in oth- 
er cases. In cases not within the special pro- 
visions of the banking act [13 Stat. 99], a na- 
tional bank may be proceeded against in the 
same manner as any other debtor or corpora- 
tion. 

2. Kennedy v. Gibson, 8 Wall. [75 U. S.] 498, 
commented on. 

3. The proper remedy against an insolvent 
corporation when its assets are of such a na- 
ture that they cannot be levied upon and sold 
upon execution, is a bill in equity to marshal 
and distribute its assets, 

[See note at end of case.] 

4. The term "act of insolvency," in the fifty- 
second section of the banking act, means any 
act which would be an act of insolvency on the 
part of an individual banker, not simply such 
an act as autiiorizes the comptroller, under the 
banking act, to appoint a receiver. 

5. Where the oflScers have been making pref- 
erential payments, a court of equity, on the ap- 
plication of a depositor, will appoint a receiver. 

[This was a biU in equity by James Irons 
praying that a receiver be appointed for the 
Manufacturers' National Bank of Chicago, 
and for a discovery, and for other relief. 
The defendant demurs.] 

Gardner & Schuyler, for complainant. 
J. Hutchinson and Tenneys, Flower & 
Abererombie, for defendant, 

BLODGETT, District Judge, This is a 
creditor's bill, setting forth in substance that 
the complainant was a depositor in the 
Manufacturers' National Bank; that at the 
time the bank closed its doors in October, 
1873, he had a large sum deposited there; 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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that the bank has since that time gone into 
voluntary liquidation, or pretended to do so; 
that it has withdrawn its bonds on deposit 
with tlie treasurer of the United States, and 
has since that time in some manner, through 
the agency of various officers, converted its 
funds, under the pretexts of paying portions 
or some of its debts, and that in the mean- 
time the complainant has brought suit 
against the bank, and recovered judgment 
in this court for the amount of his debt, — 
something over §12,000,— issued his execu- 
tion, and been unable to make anything. 
He charges that the officers of the bank have 
fraudulently applied the fimds of the bank 
to the payment of other persons than him- 
self; that they have made fraudulent settle- 
ments and dispositions of the property of the 
bank; and there is no property subject tosei- 
zm*e or execution which the complainant can 
obtain by proceeding at law, and asks for the 
discovery of whatever assets the bank or the 
officers of tlie bank may now have under their 
control belonging to the bank, and for the ap- 
pointment of a receiver to take possession 
of these assets; and also, that the adjust- 
ments or settlements which have been made 
by the officers of the bank, which are fraudu- 
lent, and in violation of the provisions of 
the banking law under which the defendant 
was organized, shall be set aside and held 
for naught, and the property equally dis- 
ti'ibuted among all the creditors alike. 

The bill does not show the fact, but an 
exhibit filed with the bill, shows that within 
the last few months certain creditors of the 
bank have applied to the comptroller of the 
currency, under the provisions of the gen- 
eral banking law of the United States, ask- 
ing that he appoint a receiver for this bank 
under the provisions of that law, and pur- 
suant to it, for the purpose of winding up 
its affairs, and the comptroller has responded 
to that request by the statement, in sub- 
stance, that some time in the early part of 
January, 1874, the bank deposited govern- 
ment notes with the treasurer to the amount 
of its circulation, and took up its bonds; and 
that the relations between the bank and. the 
department of the comptroller of currency 
from that time on have ceased, and the 
comptroller now has, or claims that he has, 
no authority to appoint a receiver; that he 
has no official notice of any protest of any 
of the circulating notes of the bank, and 
thinks that he has no authority to appoint 
a receiver. The defendant files a general 
demurrer. 

It would seem from an examination of the 
banking law, that the comptroller of the cui-- 
rency has no authority to appoint a receiver 
except in certain contingencies, such as the 
failure to make good a reserve, the failure 
to redeem circulating notes on demand, the 
failure to make good the capital stock, when- 
ever the same becomes impaired, and the 
failure to meet certain other requirements 
of the banking law. Now, neither of these 



contingencies are charged in this bill to have 
occurred, and it is only in the case of such 
contingencies that the comptroller acquires 
the right to appoint a receiver. 

It is claimed on the part of the defendant, 
and has been very strenuously and ingeni- 
ously argued, that there is no power in any 
court to appoint a receiver for this bank, 
because the delegation of the power to the 
comptroller of the currency to appoint a re- 
ceiver in certain contingencies to wind up 
the affairs of the bank excludes the authority 
of any other tribunal or person to appoint 
a receiver. I have carefully examined the 
banking law, and the decisions of the su- 
preme court, and those of various states 
made since this banking law took effect up- 
on the various questions which have arisen, 
and do not find that this precise question 
has ever been made. But I can see nothing 
in the law itself, nor in the decisions of the 
courts upon the law, so far as they have 
gone, to exclude the idea that a corporation 
created as this is under an act of congress 
for certain specific purposes, does not come 
within the general provision of the law regu- 
lating the remedies of creditors as against 
this corporation as much as against any 
other corporation, except where there are 
specific provisions to meet those cases. For 
instance, a holder of the circulating notes of 
the bank, who had presented them for pay- 
ment, and payment had been refused, would 
undoubtedly find this remedy within the 
special provisions of the banking law itself, 
because there is a specific provision meet- 
ing that case, and his remedy would un- 
doubtedly be found in the action of the comp- 
troller of the currency. But there are many 
cases like the one before us, where the bank 
may not have so violated any of the pro- 
visions of the banking law as to caU for the 
appointment of a receiver by the comptroller. 

The allegations in this bill are very full 
that this bank was insolvent at the time it 
closed its doors, and has been ever since; 
that it failed to pay its debts; that a large 
amount of its debts are still unpaid; and 
the question is, what remedy have the cred- 
itors of this bank if a court of equity cannot 
take on itself the administration of its af- 
fairs, where the banking law does not pro- 
vide that it shall be done by the comptroller 
of the currency? It is true that in the case 
of Kennedy v. Gibson, 8 WaU. [75 U. S.] 
498, the supreme court state that the pro- 
vision of the banking law making the stock- 
holders liable for the debts of the corpora- 
tion to the amount of the stock held by them 
respectively, could not be enforced except 
under the action of the comptroller through 
a receiver appointed by him. Whether that 
opinion will be found to entirely express the 
full meaning and intention of the supreme 
court whenever they come to examine it in 
the light of future cases and facts which 
may be brought before it, is at least a mat- 
ter of doubt I do not feel sure that the su- 
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preme court will adbere to quite as broad a 
statement as is made in that case; but still 
tbey may. But even that does not oust tbe 
jurisdiction of a court of equity to take hold 
of whateTer assets the bank may have aside 
from the personal liability of the stock- 
holders, and administer those as it would 
the affairs of any insolvent corporation. 

The law is well settled in this state and in 
the courts of the United States, that the 
proper remedy of a creditor against a cor- 
poi-ation, when the assets are of such a na- 
ture that they cannot be levied upon and 
sold on execution, is by a proceeding in 
equity to marshal and distribute the assets. 
It is unnecessary to cite authorities upon 
that question. The law, I think, is as well 
settled as any branch of the law can be con- 
sidered settled in this country. 

The general banking law provides, by the 
fifty-second section, "that all transfers of the 
notes, bonds, bills of exchange, and other 
evideAces of debt owing to any national 
banking association, or of deposits to its 
credit; or assignment of mortgages or sure- 
ties on real estate, or of judgments or decrees 
in its favor; all deposits of money, bullion or 
other valuable things for its use, or for the 
use of its shareholders or creditors; and all 
payments of money to either, made after 
the commission of an act of insolvency or 
in contemplation thereof, with a view to 
prevent the application of its assets in the 
manner prescribed by this act, or with a 
view to the preference of one creditor to an- 
other, except in the payment of its circulat- 
ing notes, shall be utterly null and void." 
Rev. St. U. S. 1874, § 5242. 

Now by the fiftieth section of the banking 
law it is provided in substance that, after 
making provision for the payment, or rather 
indemnification, of the government for the 
redemption of the circulating notes of a 
national bank, all the remainder of the pro- 
ceeds of its assets shall be divided pro rata 
among its creditors, share and share alike, 
according to the amount due to each. And 
the section which I have just read makes 
void all payments and settlements which 
are made to one creditor, to the exclusion of 
other ci-editors, after the commission of an 
act of insolvency. 

The allegations in this bill, which are con- 
fessed by the demurrer as true, show that 
the bank became insolvent, closed its doors, 
and, I think, was guilty of an act of insol- 
vency within the meaning of the banking 
law— the organic act of incorporation. 

It was urged by defendant's counsel that 
the only act of insolvency contemplated by 
this fifty-second section, was such an act of 
insolvency as authorized the comptroller to 
appoint a receiver, that would be merely the 
failure to pay its circulating notes, and that 
a failure to pay a depositor, or its biUs of 
exchange, or notes, or drafts, would not be 
an act of insolvency. 
It can hardly be possible that congress hi- 



[13 Fed. Cas. page 102] 

tended to give all the remedies in the bank- 
ing law merely to the note-holder of these 
national banks, and leave depositors and 
general creditors entirely unprovided for. It 
must have been in the contemplation of con- 
gress in the enactment of this act, that these 
national banks could receive deposits, be- 
cause they are specially authorized to do 
so; that they would issue bills of exchange, 
and be otherwise liable to individuals and 
corporations, because there is express pro- 
vision in various sections for payment of 
that class of indebtedness. And I think the 
term, "act of insolvency," mentioned in the 
fifty-second section, is clearly an act which 
would be an act of insolvency on the part of 
an individual banker; that is, the closing 
of the doors, refusal to pay depositors on 
demand, refusal to go on in the Sue course 
of business to transact its business as a 
bank, and discharge its liabilities to its cred- 
iltors. 

So that upon the allegations in this bill, 
which are, as I said before, admitted to be 
true by the demurrer, it would seem that this 
bank has been making preferences in direct 
contravention of the provision of the bank- 
ing law for a year past. How far a court of 
equity will deem it its duty to disturb these 
transactions, and require repayment from 
parties who have received payment from the 
officers of the bank in the com'se of liquida- 
tion of its affairs, is a matter for future con- 
sideration. But it certainly furnishes the 
ground for the intervention of a court of 
equity, it seems to me, when it is made to 
appear that a bank is going on and paying 
some creditors to the exclusion of others. 
It was the plain intention of the banking 
law that all creditors should share equally, 
and that no preference should be allowed in 
favor of one creditor as against others; that 
the United States government, as the guar- 
antor of the circulating notes of the bank, is 
the only party that is entitled to any pref- 
erence whatever; that all other creditors are 
to share alike. And, therefore, it would 
seem to follow that, if a bank is not in a 
condition to pay all its creditors, it can only 
pay them pro rata,— that it has no right to 
pay a part in full and have others unpaid. 

Entertaining these views, and without tak- 
ing longer time to explain my views upon 
the question, it is sufficient to say that I 
think a case is made by the bill for an ap- 
pointment of a receiver. 

J. D. Harvey was accordingly appointed re- 
ceiver under a bond of §100,000. 

[NOTE. On October 5, 1876, by leave of 
court, complainant in this case filed an amended 
bill, seeking to enforce the individual liability 
of shareholders of the bank, under Rev. St. U. 
S. § 5151, and under Act June 30, 1876, as to 
appointment of receivers, ihe last act having 
been passed since filing of original bill. The 
defendants severally answered, setting up cer- 
tain defenses which were considered by Judse 
Blodgett of the circuit court. 17 Fed. 308. 
One of the defendant shareholders in the above 
case having died, a bill of revivor was filed 
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against his administrator, to which the latter 
demurred, on the ground that the liability of a 
shareholder of a national bank does not survire 
against his estate. Judge Blodgett of the dis- 
trict court overruled this demurrer. 21 Fed. 
197. The report of the master directed by de- 
cree in case in 17 Fed. 308, having been made, 
exceptions were taken to the same by several 
of the shareholders. These exceptions were con- 
sidered by the court, and the exceptions over- 
ruled. 27 Fed 591. Upon appeal to the su- 
preme court, the whole case was reviewed, in- 
eluding the original bill. Mr. Justice Math- 
ews delivered the opinion of the court, sustain- 
ing in some points and overruling in others the 
proceedings in the district and circuit courts. 
Touching the original bill, the learned justice 
said: "It is a mistake to assume that the bill 
as originally filed was strictly and technically 
a creditors' bill, merely for the purpose of sub- 
jecting equitable assets to the payment of com- 
plainants' judgment. That, undoubtedly, was a 
part of its purpose and prayer. * * * But the 
main purpose of the bill, as originally framed, 
was to obtain a judicial administration of the 
affairs of the bank, on the ground that its capi- 
tal stock and property was a trust fund." Rich- 
mond V. Irons, 121 U. S. 27, 7 Sup. Gt. 788. 
Upon its return to the circuit court, a decree in 
conformity with the judgment of the supreme 
court was entered; and to the master's report 
made under this decree certain exceptions were 
taken by one of the creditors, which were over- 
ruled. 36 Fed. 843.] 



Case Wo, 7,069. 

The IRONSIDES. 

[4 Biss. 518.] 1 

District Court, N. D. Illinois. May, 1869. 

Possession op Piiopektt ox Filing op Volux- 
TAUY Petition — MAitsuAi, as ilEssENOER — Coir- 
flict of jurlsmction — ascertainment op 
Ltens. 

1. On a voluntary petition, the court has pow- 
er to take possession of the bankrupt's .property 
pending the publication of notice and election of 
an assignee. 

2. A maritime lien is not divested by the fil- 
ing a petition in bankruptcy; the assignee takes 
the property subject to it. 

3. Where the marshal has taken possession as 
messenger, but without any order of court, his 
possession is not that of the court in bankrupt- 
cy. 

4. A party having a maritime lien may, even 
after the filing of a petition in bankruptcy by 
the owner, seize the vessel under a libel in an- 
other district, and the latter court has juris- 
diction to hear and determine the lien. 

[Cited in Beall v. Walker, 26 W. Va. 747.] 

5. In such case the assignee has the right to 
appear and be heard, and the court in bankrupt- 
cy should accept the determination of the court 
in admiralty as to the validity and amount of 
the lien. 

6. The words in section one of the bankrupt 
act [of 1867 (14 Stat. 517)] extending jurisdic- 
tion "to the ascertainment and liquidation of the 
liens and other specific claims" upon the bank- 
rupt's property, apply only to cases where tiiese 
liens or claims have not been previously de- 
termined by other competent tribunals. 

This was a libel by Dyer & Payne, of Chi- 
cago, for supplies furnished at that place, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



while the vessel was owned by a person 
in Cleveland. The owner being, after the 
date of the furnishing of the supplies, ad- 
judged a banlirupt by the district court for 
the Northern district of Ohio, the messenger 
"of that court took possession of the vessel 
at Chicago for the purpose of taking her to 
Cleveland; and while she was thus in his 
possession this libel was fiied and the vessel 
seized. The messenger disputed the right 
of the admiralty court to proceed, and claim- 
ed that the vessel was in the custody of the 
law, and that the bankrupt court alone had 
exclusive jurisdiction to settle all maritime 
liens. 

Robert Rae, on behalf of libellant, con- 
tended that the bankrupt court was but a 
municipal court, having no extra-territorial 
jurisdiction and its decrees being only ef- 
fectual within the territory of the United 
States; that the admiralty court was a court 
' recognized by and belonging to the law of 
nations, and that the world were parties to 
her proceedings in rem; that both courts 
existed under the constitution of the United 
States, and claimed exclusive jurisdiction; 
that the act of congress in reference to bank- 
ruptcy was not passed with an intention .to 
oust liie admiralty courts of jmrisdiction, and 
it could not be done by implication, the bank- 
rupt court being one of inferior and local 
jurisdiction, and the admiralty one of supe- 
rior and universal jurisdiction; that the ad- 
miralty court is alone adapted to try mari- 
time matters, especially in eases of collision 
and suits between foreigners and its own 
citizens, and can best ascertain what, is and 
what is not a maritime lien, and its decrees 
are respected throughout the family of na- 
tions, etc. 

Willey & Cary, of Cleveland, for the mes- 
senger. 

DRUMMOND, District Judge. A case has 
been submitted to the court upon, substan- 
tially, an agreed statement of facts, upon 
which it is claimed, on the part of the de- 
fense, that the court has no jurisdiction of 
the case. It was a libel filed by Dyer & 
Payne, as coal and wood merchants of Chi- 
cago, for furnishing to the propeller, in that 
city, on the 13th day of May, 1868, a quan- 
tity of coal on the credit of the vessel, the 
facts being that neither the owner nor mas- 
ter of the propeller had money or credit to 
purchase the same. 

At the time, the propeller was owned by 
Dwight Scott, a citizen of Ohio. On the 30th 
of May, 1868, he filed his petition in bank- 
ruptcy in the district court of the United 
States for the Northern disti-ict of Ohio, and 
on the first of June of that year was duly 
adjudged a bankinipt by that court At the 
time of the seizure under the monition Is- 
sued in this case, on the 5th of June, 1868, 
the propeller was in the possession and un- 
der the control of the marshal of the North- 
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em district of Ohio, as messenger under the 
proceedings in bankruptcy, it being claimed 
that he was entitled to the possession of the 
propeller under the rules and regulations in 
bankruptcy in that court and by virtue of 
the bankrupt law. When the seizure was 
made by the marshal of this court a stipu- 
lation for release was given, protest being 
made at the time of the seizure. 

When the seizure was made by the mar- 
shal, and the answer and claims were filed, 
no assignee had been appointed by the dis- 
trict court of the United States for the 
Northern district of Ohio. There is nothing 
stated in the case from which it can be seen 
that the marshal of the Northern district of 
Ohio took possession under any warrant or 
process from the court in bankruptcy, but 
the inference is, from the foregoing state- 
ment, that he took possession, as already 
intimated, because he claimed that he had 
a right of possession under the bankruptcy 
law, by virtue of the petition filed on the 
30th day of May, 1868. 

The first question to be determined under 
this state of facts is: What was the position 
of the marshal of the Northern district of 
Ohio with reference to the propeller? Was 
ho in any other or different position from 
that of the owner of the propeller in case 
proceedings in bankruptcy had not been in- 
stituted? In other words, was the propeller 
in the custody of the law and not liable to 
seizure or proceedings against her on the 
part of the admiralty court? 

It will be seen from the statement which 
has been made that no objection is taken 
on the ground that it is not a case of a 
proper maritime lien against the propeller, 
but the objection only arises from the pro- 
ceedings in bankruptcy in the court in Ohio. 
It has been decided by the supreme court 
of the United States (Taylor v. Oarryl, 20 
How. [61 U. S.] 583) that where a vessel is 
in the custody of an ofiicer under a process 
from a state court it is not liable to seizure 
by the marshal upon a libel filed, even in 
the case of a regular maritime lien; that 
the vessel is in the custody of the law and 
cannot be seized by the marshal and is not 
subject to the jurisdiction of the admiralty 
court in such a case, and this rule would 
apply if it is plain that the messenger un- 
der proceedings in bankruptcy held the ves- 
sel in such a way as to make him the cus- 
todian of the coui-t, or held the vessel under 
the process of the court. 

From what has been already said I think 
it will be apparent that this was not the ac- 
tual position of affairs. It is important un- 
der the bankrupt law to determine what is 
the condition of the property of the bank- 
rupt, in the case of a voluntary proceeding 
in bankruptcy, between the time of filing 
the petition and the date of the appointment 
of the assignee. It is rather a singular omis- 
sion in the bankrupt law that no distinct 
provision seems to have been made in the 



case of voluntary bankrupts for the control 
and disposition of the property between the 
date of filing the petition and that of the ap- 
pointment of the assignee, and the rules es- 
tablished hj the supreme court do not ap- 
pear to have made any distinct provision 
for such a case. 

The 11th section of the bankrupt law 
states what is to be done where a volimtary 
petition Is filed. It declares that the judge, 
or, "if there be no opposing party," the reg- 
ister, shaD. "Issue a warrant, * * * di- 
rected to the marshal of said district," and 
it proceeds to declare what authority is giv- 
en to the marshal as messenger, authorizing 
him forthwith as messenger, to publish no- 
tices in such newspapers (as the wan-ant 
specifies^), to serve written or printed no- 
tice, by mail or personally, on all creditors 
upon the schedule filed with the debtor's 
petition, or whose names may be given to 
him in addition by the debtor, and to give 
such personal or other notice to any persons 
concerned as the warrant specifies, which 
notice shall state: that a warrant in bank- 
ruptcy has been issued against the estate of 
the debtor," &c. The warrant provided by 
the rules, which is form number 6, makes 
no provision whatever, and gives no authori- 
ty to the marshal, as messenger, to take 
possession of the goods of the bankrupt, 
and the 13th rule established by the supreme 
court in bankruptcy, in the first part of It, 
seems to contemplate only the case of the 
appointment of the marshal as messenger 
in an iavolimtary proceeding in bankruptcy. 
The only warrant in bankruptcy that is re- 
ferred to in the rules in the case of volun- 
tary proceedings is form 6. I recollect a 
case where an application was made to this 
court for the appointment of a person spe- 
cially to take possession of the property of 
a banknipt between the date of the filing 
of the petition and the appointment of the 
assignee, and the court made an order ap- 
pointing a proper person to take charge of 
the property during that time. 

Now the 14th section of the banki-upt law 
provides that the assignment shall relate 
back to the commencement of the proceed- 
ings in bankruptcy, so that the property 
shall all vest in the assignee from that time, 
and therefore, by relation, the assignee is 
clothed with all the powers of the owner of 
the property from the date of filing the peti- 
tion. 

In involuntary proceedings a different pro- 
■rision is made. In that case under the 40th 
section it is declared that the court may i«- 
sue a warrant to the marshal commanding 
him to arrest the alleged bankrupt, and also 
forthwith to take possession provisionally of 
all the property and effects of the debtor 
and safely keep the same until the further 



2 "As the marshal shall select, not exceeding 
two." Amendment of June 22, 1874 [18 Stat. 
178]. 
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order of the court, wliicli is called a "war- 
rant of seizure" and is numbered "form No. 
59," under which the marshal, as messenger, 
can take possession of the property of the 
bankrupt. 

It is difficult to account for this difEerence 
between the case of a volimtary and involun- 
tary proceeding as to the property of a bank- 
rupt except upon the presumption that it 
was supposed that in the case of a voluntary 
petition the bankrupt thereby manifesting 
his willingness that all his property might 
go for the benefit of the creditors, that it 
would remain subject to the order of the 
court until an assignee in bankruptcy was 
appointed, and therefore no special clause 
was inserted in the law for such a contin- 
gency. However this may be, such seems 
to be the fact, and we have to take the law 
as it is. 

From what has already been stated it is 
apparent that it is competent for the court 
in bankruptcy, under certain circumstances, 
to take possession of the property where a 
voluntaiy petition is filed, and it is possible 
^hat if that had been done by a proper order 
or warrant of the court in this case, that the 
rule might have been different from what it 
is under the actual state of facts; because I 
think it is inferable that the marshal merely 
took possession of this property as the repre- 
sentative of the creditors of the banki-upt, 
without any other or difiEerent power or right 
from tliat with which the bankrupt himself 
would have been clothed if no proceedings in 
bankruptcy had been instituted. 

The question is, what was the intention of 
the bankrupt law as to the disposition of the 
bankrupt's property and as to the liens 
which might exist against it at the time that 
the petition was filed in a voluntary proceed- 
ing. Was it the intention of the bankrupt 
law to divest and dissolve all liens, and pro- 
ceedings to enforce a lien in the admiralty 
court? 

Under the 14th section the law manifests 
its intention clearly to dissolve all process of 
attachment,— all mesne process of attachment 
—on the property of the bankrupt, and de- 
clares that all such process shall be dis- 
solved if the attachment was made within 
four months nest preceding the commence- 
ment of the proceedings in bankruptcy, but 
it has said nothing about maritime liens. 

What is a maritime lien? It is what is 
technically termed a "jus in re"; that is to 
say, that the person in whose favor the lien 
exists can pursue the res and the latter re- 
mains subject to the right of the claim until 
it is finally satisfied, provided it be enforced 
in conformity with the rules of an admiralty 
court In other words, the res, in whoseso- 
ever hands it may come, is subject to the lien 
which exists against it. 

Was it the intention of the bankrupt law 
to divest this lien? Is it fairly within the 
meaning of the 14th section, in relation to 
attachments? I am inclined to think that it 
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is not As already said, the lien exists 
against the res independent of the process. 
In ordinary cases of attachment, it is the 
attachment that operates as the lien against 
the property, and the bankrupt law intends 
that in all such eases the attachment should 
be dissolved, if commenced within a certain 
time before the proceedings in bankruptcy. 
The proceedings in bankruptcy would not di- 
vest a mortgage lien. They would not di- 
vest any valid subsisting lien not named in 
the bankrupt law, but which could be en- 
forced in conformity with law, and I think 
that it was not the intention of the bankrupt 
law to interfere with any valid subsisting 
lien except those specifically named, but that 
such liens should be enforced in the usual 
way. Therefore I think that it was not the pur- 
pose of the law to divest any valid subsist- 
ing maritime lien which might exist against 
the property of the bankrupt at the time that 
the petition was filed, but that it was the 
intention of the law that the assignee should 
take the property subject to that lien. 

Take the case of a valid subsisting mort- 
gage against the property of a bankrupt, 
good by virtue of the law of the state where 
the property exists. There could be no ques- 
tion that proceedings in bankruptcy would 
not divest that lien; the mortgagee would 
have a right to enforce the mortgage in a 
legal and proper manner, notwithstanding 
proceedings in bankruptcy. So here, where 
there is a valid maritime lien against the 
property of the bankrupt at the time of the 
commencement of the proceedings in bank- 
ruptcy, it can be enforced according to the 
rules of the admiralty court. 

The only question is, in what tribunal— a 
court of bankruptcy or a court in admiralty- 
it is to be ascertained whether a maritime 
lien exists. 

There really cannot be any conflict of ju- 
risdiction between the court in Ohio and the 
court here, as there might be between a fed- 
eral and a state court, but the two courts of 
the United States necessarily proceed in har- 
mony with each other. 

The first section of the bankinipt law de- 
clares that "the jurisdiction hereby conferred 
shall extend" among other things, "to the as- 
certainment and liquidation of the liens and 
other specific claims," upon the property of 
the bankrupt, and it seems to me that the 
couit of admiralty where the proceedings 
have been commenced in the usual and reg- 
ular way, and where, in conformity with the 
law and practice of the court, the case can 
proceed to proofs, hearing, and decree, is the 
proper foinim to determine whether there is 
a valid maritime lien. 

It is true that the district court of the Unit- 
ed States for the Northen district of Ohio, 
is clothed with the same admiralty power as 
this court, but it is clear that it may become 
a veiy serious question whether there is a 
lien in a given case, and if the bankruptcy 
court is to ascertain whether there is a mar- 
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itime lien upon the property belonging to a 
bankrupt at the time of fiting the petition, 
it -would become the duty of that court to 
make a great number of collateral issues. 
For instance, it might have to direct proceed- 
ings to be commenced in a regular way in 
order to determine whether there was a 
valid maritime lien. Undoubtedly where be- 
fore a person took possession of the property 
of a bankruptunderthe proceedings in bank- 
ruptcy there were proceedings commenced 
v.rOer a state law by which state law it was 
claimed that there was a lien, it would be 
proper for the court in bankruptcy to allow 
the suit and prosecution in the state court 
to proceed in order that it might be ascer- 
tained whether or not there was a valid lien 
upon the property under the state law. So 
in this case the court in bankruptcy would 
be regulated by the adjudication of this 
court upon the point whether or not there 
was a valid maritime lien, and would direct 
the assignee to proceed in conformity with 
the decree of this court, so that there is no 
conflict between the two courts. If that 
court had actually taken possession by vir- 
tue of its officer of the property of the bank- 
rupt it might be improper for this court to 
interfere, but until that is done I think the 
property of the bankrupt remains subject to 
all the liens which existed at the time of the 
filing of the petition, and they can be en- 
forced. So when the first section of the law 
uses the words "to the ascertainment and 
liquidation of the liens and other specific 
claims thereon," it means where those liens 
or claims have not been already determined 
and ascertained by other competent tribu- 
nals; where, in other words, the question 
naturally arises in the course of the proceed- 
ings in bankruptcy, there the court is to de- 
termine whether or not there is a lien, and 
according as it may determine, decide upon 
its liquidation, or otherwise. 

For these reasons, I think that the objec- 
tion taken by the defense must be overruled, 
and the jurisdiction of the court in admiralty 
maintained. Of course it will be competent 
for the messenger, or the assignee, if one has 
since been appointed, to appear in this case 
as the representative of the creditors and to 
show, if it can be done, that there is no valid 
subsisting maritime lien upon this property, 
but, if there is, I hold it to be the duty of 
this court to maintain the libellants in their 
right to that lien. 

There is an argument ab inconvenient! 
which is perhaps not entirely destitute of 
force. These supplies were furnished to the 
propeller in this port All the evidence in 
relation to the claim and the necessity of the 
supplies furnished for the use of the pro- 
peller exist here. If the question were to be 
determined by the district court of Ohio, of 
course it would be necessary that proof 
should be sent there. That involves addi- 
tional labor and expense upon the libellant, 
which, in the absence of any clear provision 



of law rendering it compulsory I do not feel 
inclined to subject him to. The jurisdiction 
of this court will be sustained. 



Case No. 7,070. 

The IRONSIDES. 
[15 Int. Rev. Eec. 59.] 
Circuit Court, S. D. Ohio. Jan. 31, 1S72. 
[Appeal fi-om the district court of the Unit- 
ed States for the Southern distiict of Ohio.] 
In bankruptcy. 

Willey, Gary & Terrell, for mortgagees. 
Mr, Ranney, Mr. Williamson, Mr. Prentiss, 
Mr. Griswold, and others, for state liens. 

EMMONS, Circuit Judge, in deciding the 
questions involved in these cases, entered 
into a very learned and thorough discussion 
of the history of admiralty law in this coun- 
try, and of the state lien or watercraft laws 
of the several states, with the long line of 
conflicting and varying authorities upon the 
subject, especially as shown in the history 
of the decisions of the supreme court of the 
United States upon the whole subject of 
admiralty and state law jurisdiction. Held: 
In affirmance of the decision of Judge Sher- 
man [case unreported], that the mortgages 
upon these propellers should be paid, without 
reference to any liens asserted under the 
state watercraft law. That all such state 
liens were void under the recent decisions 
of the supreme court of the United States, 
although it was difficult to reconcile with 
these decisions the dictum, of Mr. Justice 
Clifford in the Belfast Case, reported in 7 
WaU. [74 U. S.] G24, and referred to in [Leon 
V. Galceran] 11 WaH. [78 U. S.] 188. The- 
case of The Josephine, 39 N. Y. 19, and a 
recent decision of Judge Blatchford, reported 
in the last number of the Internal Revenue 
Record, 1 and cases in other states, were re- 
ferred to in furtherance of this doctrine. The 
judge further said in effect that this view 
of the case made it unnecessary to decide 
what would be the relative rank of mort- 
gages recorded under the national law and 
state liens, if valid. 



Case ]Sro. 7,071. 

The IRRISISTIBLE. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case ISTo. 7,073. 

IRVIN et al. v. SCHELL. 
■ [5 Blatchf. 157.] 2 
Circuit Court, S. D. New York. May 21, 1863. 

Customs JDuties— Storage— Action to Recover 
Patments fob. 
Where imported goods were entered for ware- 
house, under the act of March 28, 1854 (10 Stat. 

1 [See The Edith, Case No. 4,282.] 

2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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270), but, before they were removed to the 
warehouse, the importer applied to the collector 
for a permit to land the goods for consumption, 
and the collector, under instructions from the 
treasury department, charged him for half a 
month's storage of the goods, although they had 
remained all the time on board of the vessel in 
which they were imported, and the importer 
paid the amount under protest, and then sued 
the collector to recover it back: Held, that the 
charge was an illegal one, but that the pay- 
ment of it was voluntary, as the importer 
might have allowed the goods to go to the ware- 
house and have withdrawn them from there; 
and that, therefore, the amount paid could not 
be recovered back. 
[Distinguished in Ogden v. Barney, Case No. 
10,454.] 

This was an action [by Richard Irvin and 
others] to recover back a sum of money 
paid, under protest, to [Augustus Schell] the 
collector of the port of New York. 

Sidney Webster, for plaintiffs. 
Ethan AHen (Asst Dist Atty.), for defend- 
ant 

NELSON, Circuit Justice. This suit in- 
volves the question of the right of the col- 
lector to collect half a month's storage, ac- 
cording to the regulations of the treasury 
department, imder the following circum- 
stances: The plaintifEs, in the case of sev- 
eral shipments of goods, in June and July, 
1857, from Liverpool to the port of New 
York, caused warehouse entries to be made 
at the custom-house, under the act of con- 
gress of March 28, 1854 (10 Stat. 270), but, 
before the goods were removed to the ware- 
house, they changed their minds and ap- 
plied to the collector for permits to land the 
goods for removal to their own stores, or 
for consumption; whereupon, the collector 
charged them half a month's storage, be- 
sides the duties. The storage for all the 
•goods amounted to the sum of $98.26, which 
was paid under protest 

It is admitted, that no act of congress can 
be found for making this charge against the 
merchant, under the above state of facts. 
The charge is wholly an arbitrary one, pre- 
scribed by the secretary of the treasury, 
and a fixed sum might as well have been 
imposed as the half month's storage. The 
imposition is sought to be sustained on the 
idea that, if the goods are entered for ware- 
housing, and if the merchant before they 
are landed and removed, applies for a per- 
mit to land them for consumption, the ves- 
sel may be regarded as being, in the mean- 
time, the warehouse, with the permission of 
the treasury department But this is hard- 
ly plausible, as it involves the absurdity of 
charging the merchant for the use of his 
own vessel. Besides, the government has 
no interest in the warehousing business, as, 
according to the act of 1854, the goods are 
stored- at the risk and expense of the im- 
porter. The truth is, that the charge is 
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made simply for the favor granted to the 
merchant, in permitting him to land the 
goods for consumption, after he has entered 
them for warehousing. The collector might, 
doubtless, compel the merchant, after hav- 
ing thus entered his goods, to procure them 
in the usual way, through the warehouse, 
which would increase considerably the ex- 
pense. Hence, if the merchant changes his 
mind and applies for a permit to land for 
consumption, this charge is imposed. The 
charge, as appears from the case, adds noth- 
ing to the labor or trouble of the officers of 
the customs, as is, indeed, obvious, from the 
usual course of the business. 

As I have said already, there is no law 
for this charge against the merchant, and 
any other arbitrary sum might as well be 
imposed; and I have hesitated whether I 
ought not to put an end to it I certainly 
should, were it not for considerations which 
I will now state. It does not appear, in 
the case, whether the charge goes to the 
government or is a perquisite to the collect- 
or. But as it is imposed by a regulation 
of the treasury, it is fair to presume that 
it goes to the government This is a suit 
instituted against the collector, and the 
question arises whether the payment of this 
storage, under the circumstances, was an 
involuntary payment If it was not, then 
the action will not lie. It is true, that the 
plaintiffs paid under protest But their own 
acts led to the charge. They entered their 
goods for warehousing, and- afterwards 
changed their minds and asked for a permit 
to land them. The collector might, prob- 
ably, under the instructions of the treasury 
department, have refused this, and compelled 
the warehousing of the good^. 

The secretary of the treasury, however, 
says: "If you will pay half a month's stor- 
age, I will give you a permit" This is a 
favor extended for a compensation. I do 
not agree that public officers can make these 
bargains; but, if the merchant voluntarily 
accedes to them, I am inclined to think he 
cannot turn around and sue the collector as 
for an involuntary payment. The merchant 
was not compelled to accede. He might 
have procured his goods through the ware- 
house. There is no difficulty where the 
merchant makes up his mind, on the ar- 
rival of the goods, what he will do with 
them— warehouse them, or land them for 
consumption. He is not compelled to enter 
them for warehousing. The goods may re- 
main on board of his ship until they are 
entered, and permits to land them are ob- 
tained. Upon the whole, after some diffi- 
culty, I have come to the conclusion, for 
the reasons above stated, that the plaintiffs 
cannot recover. Judgment for defendant. 



IRVINE (SYMES v.). See Case No. 13,714. 



IRVING (Case No. 7,078) 



[13 Fed. Cas. page 108] 



Case nSTo. 7,073. 

In re IRVING et al. 

[8 Ben. 463; 14 N. B. R. 289; 2 N. Y. Wkly. 
Big. 500.] 1 

District Court, S. D. New York. June 21, 1876. 

CoNTEiipT OF Court — Violation op Ixjuxction 

— Enpokoing Decree of Foreclosure Mahe 

Before Adjudication op Bankruptcy. 

1. On February Sth, 1876, a petition in in- 
voluntary bankruptcy was filed against the 
above bankrupts, i,ad an order was made, under 
section 5024 of the Revised Statutes, that an 
injunction issue to restrain them and one D., 
"in the meantime and until the hearing and de- 
cision of the said petition, and until the fur- 
ther order of the court," from levying on or 
making any transfer or disposition of the prop- 
erty of the debtors "and from all interference 
therewith, except to preserve the same." On 
that day the injunction was issued, and was 
served on D. personally on February 14th. On 
the 19th of February an adjudication of bank- 
ruptcy was made by default, and an assignee 
was thereafter appointed. Before the filing 
of the petition D. had commenced the foreclo- 
sure of two mortgages, held by him on property 
of one of the bankrupts, in which a decree of 
foreclosure and sale was entered on the 12th of 
February, 1876: and, on the 8th of March, D, 
caused the property to be sold under that de- 
cree, and bought it himself for §100 and took a 
deed of the property, and judgment was enter- 
ed against the mortgagor, one of ihe bankrupts, 
for the deficiency. Thereafter the assignee took 
proceedings for contempt against D. in disobey- 
ing the injunction. It appeared that D, act- 
ed in good faith under the advice of counsel and 
had no wilful intention to disobey or disregard 
the injunction: Held, that the injunction, being 
issued under section 5024 of the Revised Stat- 
utes, ceased to operate when the adjudication 
of bankruptcy was made. 

2. The words in the injunction "and until the 
further order of the court," could not be so con- 
strued as to give it a duration beyond that au- 
thorized by section 5024 of the Revised Stat- 
utes, or beyond that implied by the words "un- 
til the hearing and decision on the said- peti- 
tion." 

3. Under the authority of Eyster v. Goff, 91 
XJ. S. 521, the filing of the petition in bankruptcy 
and the adjudication did not divest the state 
court of jurisdiction over the foreclosure suit 
previously commenced, nor deprive the plain- 
tif£ in that suit of his right to enforce the de- 
cree of foreclosure. 

4. D. had not committed any contempt of 
court in what he had done. 

[Cited in Gutter v. Dingee, Case No. 3,518.] 

[In bankruptcy. In the matter of Mary I 
Irving and Benjamin H. Irving.] 

F. Fellowes, for the motion. 
D. A. Hawkins, opposed. 

BLATGHFORD, District Judge. This is a 
proceeding in involuntary bankruptcy. The 
creditors' petition was filed on the oth of 
Febi-uary, 1876, and an order to show cause 
was issued on that day, returnable on the 
12th of February, 1876. It not having been 
served, a new order to show cause was is- 
sued, returnable on the 19th of February, 



1 [Reported by Robert D. Benedict, Esq.,. and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission; 2 N. Y. Ti^'kly. Dig. 500, 
contains only a partial report.] 



] 1876. On the latter day, an adjudication of 
bankruptcy was made on default of the debt- 
ors to appear. On the filing of the petition, 
an order was made, under section 5024 of the 
Revised Statutes, that an injunction issue to 
restrain the debtors and one Dingee, "in the 
meantime, and until the hearing and decision 
of the said petition, and until the further 
order of this court," from levying upon or 
making any transfer or disposition of the 
property of the debtors not exempted by the 
bankruptcy act [of 1867 (14 Stat. 53G)] from 
the operation thereof, "and from all interfer- 
ence therewith, except to preserve the same;" 
and on the same day an injunction was is- 
sued, directed to the debtors and to Dingee, 
commanding them "to desist and refrain, un- 
til the hearing and decision on the said peti- 
tion, and until the fmrther order of the court," 
from making any transfer or disposition of 
the property of the debtors not exempted by 
the banki-uptcy act from the operation of 
said act, "and from any interference there- 
with except to preserve the same, until the 
further order of the com-t." This injunction 
was served on Dingee, personally, on the 
14th of February, 1876. An assignee having 
been duly appointed, he represented to this 
court, by affidavit, on the 3rd of May, 1876, 
that Dingee had, prior to the 14th of Febi-u- 
ary, 1876, commenced the foreclosure of two 
mortgages held by him on property owned by 
Mary Irving, one of the bankrupts; that, on 
the 12th of February, 1876, a decree of fore- 
closure and sale, in the usual form, was en- 
tered In the action brought for such purpose, 
in the supreme court of the state of New 
York; that, subsequently to the service of 
said injunction, and on or about the 8th of 
March, 1876, Dingee caused said property to 
be sold at public auction, and purchased it 
himself at such auction sale for the sum of 
$100; that the report of sale had been filed, 
and Dingee had requested the entry of a 
judgment for deficiency against Mary Irving, 
one of the bankrupts, for $22,115.42; and 
that Dingee was threatening to convey the 
property. Thereupon, an order was made by 
this court, that Dingee show cause, before it, 
why he should not be punished for contempt 
of court in disobeying said injunction. On 
the return of such order the assignee and 
Dingee consented in writing that it be re- 
ferred to a commissioner, to ascertain and 
report whether any contempt had been com- 
mitted, and, if so, what were the extent and 
nature of such contempt, and an order was 
made thereon to that effect. The referee has 
taken testimony in the matter and reported 
it. It shows the foregoing facts. It also 
shows, that the assignment to the assignee 
was made on the 24th of April, 1876; that 
the property referred to was sold under said 
decree of foreclosure on the 8th of March, 
1876, and was purchased by Dingee for $100, 
subject to a prior mortgage and interest on 
it and taxes; that Dingee took a deed of the 
property; and that thereupon judgment was 
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entered against tlie mortgagor, Mary Irving, 
one of the banlmipts, for §22,115.42, the de- 
ficiency on the sale. The report finds that 
Bingee thereby committed a contempt of 
court in disobeying said injunction; that the 
nature and extent of such contempt consisted 
in proceeding to sell the mortgaged property, 
and to bid it in, and to taOie a deed for it, and 
to enter said judgment; but that Dingee 
acted in good faith, under the advice of 
counsel, on which he relied, and that he had 
no wilful intention to disobey or disregard 
said injunction. 

It is contended that the injimction ceased 
to operate when the adjudication of bank- 
ruptcy was made on the 19th of February, 
1870, I am of opinion that this point is well 
taten. The injunction was issued under sec- 
tion 5024 of the Revised Statutes, which 
provides, that, on the filing of the petition in 
involuntaiy bankruptcy, "if it appears that 
sufficient grounds exist therefor, the court 
shall direct the entry of an order requirmg 
the debtor to appear and show cause, at a 
court of bankruptcy to be holden at a time 
to be specified in the order, not less than five 
days from the service thereof, why the pray- 
er of the petition should not be granted;" 
and that "the court may also, by injunction, 
restrain the debtor, and any other person, in 
the meantime, from making any transfer or 
disposition of any part of the debtor's prop- 
erty not excepted by this title from the op- 
eration thereof, and from any interference 
therewith." The words "in the meantime," 
cannot be construed to mean a time later 
than the time an adjudication of bankruptcy 
is made on the petition, in case one is made. 
The injunction issued in this case was limit- 
ed to the time of "the hearing and decision 
on the said petition," and, when the adjudi- 
cation was made, the decision had been 
made. The words "and until the further or- 
der of the court," in the injunction, cannot, I 
think, be so construed as to give a duration 
to the injunction, beyond the duration au- 
thorized by section 5024, or beyond that dis- 
tinctly implied by the words "until the hear- 
ing and decision on the sai^ petition." In re 
Moses [Case No. 9,869]. 

There is nothing in this view that is in 
conflict with the decisions of this court (af- 
firmed by the circuit couit, on review) in 
Hyde v. Bancroft [Case No. 14,513] and in 
Re Ulrich [Id. 14,328]. There the injunction 
was issued after adjudication, on a special 
petition presented by the petitioning credit- 
ors, before an assignee was appointed. It 
was not an injunction issued under the lim- 
itation imposed by section 5024. 

If it be suggested, that, because of the use. 
In the injunction, of the words "and until 
the further order of court," the iB junction may 
properly be regarded as one issued not only 
under section 5024, but under the authority 
by virtue of which the injunction in Re Ul- 
rich [supra] was issued, and that it was in- 
tended to have the injunction continue in 



(Case No. 7,078) IRVING 

force after the adjudication, the sufficient an- 
swer is, that the order for injunction and the 
injunction show, on their faces, that the in- 
junction was issued wholly under section 
5024. 

But, it is urged, that, independently of the 
injunction, the proceedings by Dingee were 
a contempt of this court, because the peti- 
tion in bankruptcy was filed on the 5th of 
February, 1876, and the decree of the state 
court was not made until the 12th of Feb- 
ruary, 1876, and the adjudication of bank- 
ruptcy was made on the 19th of Februaiy, 
1876, and the sale of the property and the en- 
try of the judgment for deficiency were made 
thereafter; that, from the 5th of February, 
1876, all the property of the debtors was in 
the hands of this court; and that the issuing 
of the order to show cause on that day was 
a sequestration of such property, conditional 
until the adjudication, and, after that, abso- 
lute. The principle is invoked, that this 
court has the power to punish for contempt 
those who interfere with the admitted prop- 
erty of a bankrapt, by selling it after adju- 
dication, such pro^ei-ty being thereafter in 
the custody of this court. This principle is 
the one recognized and applied by this court 
and by the circuit court for this district, in 
the case of In re Vogel [Case No. 16,982]. 
But this principle has its limitations. In 
Eyster v. Gaff, 91 U. S. 521, a suit to fore- 
close a mortgage was begun in 1868. On the 
9th of May, 1870, a voluntary petition in 
bankruptcy was filed by the mortgagor, he 
was adjudged a bankrupt on the 11th of 
May, 1870, and an assignee was appointed on 
the 4th of June, 1870. A decree of foreclo- 
sure was rendered on the 1st of July, 1870, 
by virtue of which a sale took place, under 
which the plaintiffs in the suit claimed title. 
They brought ejectment against a tenant 
who held under the bankrupt, and the de- 
fence was, that all of the foreclosure pro- 
ceedings which tock place after the adjudica- 
tion of bankruptcy and the appointment of 
the assignee were invalid. Tl^e plaintiffs re- 
covered, and the defendant took the case, by 
writ of error, to the supreme court of the 
United States, the decision of which co'urt 
in it is reported as above. That court held, 
that, as the foreclosure suit was commenced 
against the banltrupt when the title or equity 
of redemption to the mortgaged property- 
was in the bankrupt, the assignee in bank- 
ruptcy took his interest in the property pend- 
ing suit, and was bound by the proceedings, 
and his rights were foreclosed by the decree 
and the sale; that, jurisdiction of the suit 
having attached, such jurisdiction was not 
ousted by the transfer of the bankrupt's in- 
terest in the property; that, although the 
assignee was not made a pai-ty to the suit, 
he was bound by the proceedings which took 
place in it after his appointment; and that 
the adjudication of bankruptcy did not di- 
vest the court in which the foreclosure suit 
was pending, of jurisdiction over it. If an 
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adjudication of bankruptcy does not divest 
a state coiu*t of jurisdiction over a pending 
suit for the foreclosure of a mortgrage on 
property of the bankrupt, a fortiori, the mere 
filing of a petition in involuntax'y banliruptcy 
against the mortgagor does not divest such 
jurisdiction. In the present case, the decree 
of foreclosure was made before the adjudica- 
tion of bankruptcy was made. The adjudi- 
cation of bankruptcy did not divest the state 
court of its jurisdiction, or deprive the plain- 
tiff in the foreclosure suit of his right to ex- 
ecute the decree of foreclosure by a sale of 
the property. The sale was made before the 
assignment to the assignee was made. There 
was no contempt of the authority of this 
court in executing the decree of sale, so far 
as to sell the property, and give a deed for it, 
in the absence of an injunction from this 
court. Nor was there any contempt commit- 
ted in entering the judgment for deficiency, 
and there was no injunction against entering 
such judgment. But I do not intend now to 
decide that the judgment can be recognized 
by this court in these proceedings as a sub- 
sisting judgment, as against the assignee, or 
the estate In his hands, or the creditors there- 
of, or the bankrupt, Mai-y Irving, against 
whom it was entered. I only intend to de- 
cide, on the question of contempt, that the 
entering of such judgment was not a viola- 
tion of any injunction, or an interference 
with any of the property of such bankrupt, 
Mary Irving. The proceedings for contempt 
are dismissed, with costs to be paid by the 
assignee out of the funds of the estate of the 
bankrupt, Mary Irving, in his hands. 

[A proof of debt based upon the indorsement 
of one partner in the firm name was expunged in 
Case No. 7,074.] 



Case Wo. 7,074. 

In re IRVING et ai. 

[17 N. B. R. 22.] 1 

District Court, S. D. New York. Sept. 4, 1877. 

Baskbtjptct — Proof of Debt — Accommodation 
Note — Endorsemext by One Member 
op Paktnekship. 
Where one member of a firm indorses an ac- 
commodation note in the firm name, for the 
benefit of a third party, without the knowledge 
or consent of his co-partner, such note cannot 
be proved against the firm assets. 
[See Cutter v. Dingee, Case No. 3,518,] 

[In bankruptcy. In the matter of Mary 
Irving and Benjamin H. Irving.] 

E. T. Fellows, for assignee. 
W. P. Scott, for creditor, 

1 [Reprinted by permission.] 



BLATCHFORD, District Judge. The notes 
in question being made by Wise and indorsed 
by Irving & Son, and taken by Wise to E. 
F. Mead to be <Jiscounted, and the money 
for them being given by Mead to Wise, the 
ti'ausaction showed on its face that the in- 
dorsements were only accommodation in- 
dorsements. E. F. Mead, and L. Mead through 
him, were, therefore, chargeable with notice 
that Ii*ving & Son were only sureties for 
Wise, and that the notes had not passed 
through the hands of Irving & Son in the or- 
dinary coui-se of their copartnership business; 
and, if Mary Irving did not consent to the 
making of the indorsements, she is not lia- 
ble on the notes. Is there anything to repel 
the presumption which arises from the face 
of the transaction? It is for the creditor to 
show affirmatively sufficient to rebut the 
presumption. It is entirely clear that Mary 
Irving knew nothing of the indorsements, and 
did not consent to the making of them. It 
is not shown satisfactorily that the indorse- 
ments were in any way for the benefit of 
Irving & Son, as a firm, or that any of the 
money paid for the notes was applied to the 
purposes of the firm or went into the hands 
of the firm. In view of the conflicting evi- 
dence of E. F. Mead and Charles Irving it 
cannot be regarded as established, that B. F. 
Mead, or L. Mead through him, had any in- 
formation before taking the notes and pay- 
ing the money for them, that the notes or 
the indorsements were for the benefit, to 
any extent, of the firm of Irving «& Son. 
There is no doubt that E. F. Mead and L. 
Mead required the indorsement of Irving & 
Son before they would take the notes. But 
that is not sufficient, I cannot concur with 
the register in his finding that these notes 
were regularly indorsed by Irving & Son in 
accordance with the business transactions be- 
tween them and Wise. On the contrary, it 
distinctly appears that this was the first 
occasion on which Benjamin H. Irving had 
indorsed with the firm name any note made 
by Wise. The proof of debt by U. Mead 
against the firm must be expunged. 

[Certain proceedings for contempt brought hy 
the assignee against a mortgagee of the bank- 
rupts were dismissed in Case No. 7^073.] 



IRVING, The WASHINGTON. See Case 
Nos. 17,243-17,245. 



Case No. 7,075. 

IRVING V. FRAZIER. 

[Cited in Piequet v. Swan, Case No. 11,134, 
and Story's PI. 9. This is a state case, decided 
in the supreme judicial court of Massachusette. 
Nowhere reported.] 
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Case No. 7,076. 

IRVING V. HUGHES. 

[2 N. B. R. 61 (Quarto, 20); i 7 Am. Law Reg. 

(N. S.) 209; 6 Phila. 451; 24 Leg. 

Int. 380; 15 Pittsb. Leg. J. 121.] 

Circuit Court, E. D, Pennsylvania. Nov. 12, 
1867. 

IXVOLUNTAKT BaSKRUPTCY — PrAODULENT PrEF- 

' EBEXCE — Remedy. 

1. In a case of involuntary bankruptcy in 
which the debtor, being insolvent, or having in- 
solvency in contemplation, and intending to give 
a preference, or to defeat or delay the operation 
of the bankrupt law [of 1867 (14 Stat. 517)] has, 
within sis months before the commencement of 
the proceedings in bankruptcy, given to a credit- 
or who had reasonable cause to believe that a 
fraud on titiis law was intended, or that the debt- 
or was insolvent, a warrant of attorney under 
which judgment has been confessed in a state 
court, and an eseeulion has been levied upon his 
stock in trade, which has not as yet been sold 
under it, thepresent bankrupt law gives to the 
court of the United States, for the proper judi- 
cial district, jurisdiction to prohibit such credit- 
or, by injunction, from proceeding further un- 
der such execution. 

[Cited in Markson v. Heaney, Case No. 9,- 
098; Re Brinkraan, Id. 1,884; Re Mallory, 
Id. 8,991; Thames v. MiUer, Id- 13,860; Re 
California Pac. R. Co., Id. 2,315; Re Mar- 
ter. Id. 9,143; Hudson v. Schwab, Id. 6,- 
835.] 

2. The district court, instead of issuing such 
an injunction under the summary jurisdiction in 
bankruptcy, may refuse to consider the subject 
unless under a distinct auxiliary proceeding in 
equity against such a creditor. The bill at the 
suit of the petitioning or any intervening credit- 
or, may ihen be prosecuted in the circuit court 
on behalf of the general body of creditors, un- 
til tiie assignment in bankruptcy, after which 
the assignee may be substituted or added as a 
complainant: and if the proceedings in bank- 
ruptcy are duly prosecuted, a preliminary in- 
junction issued by the circuit court may, in a 
proper case, be continued after answer, under 
such conditions as will preserve the priority of 
the creditor thus restrained, if the lien of his 
execution should nltiiBately be established. 

The first section of the act of congress of 
2d of March, 1867, establishing a uniform sys- 
tem of bankruptcy, provides that the juris- 
diction conferred upon the several district 
courts of the United States shall extend to 
the collection of all the assets of the bank- 
rupt; to the ascertainment and liquidation 
of the liens and other specific claims there- 
on, to the adjustment. of the various priori- 
ties and conflicting interests of all parties, 
■&C. The second section enacts that the sev- 
eral circuit courts of the United States for 
the respective districts shall have a general 
superintendence and jurisdiction of aU cases 
and questions arising under the act; and, 
except "When special provision is otherwise 
made, may, upon bill, petition, or other pro- 
cess, of any party aggrieved, hear and de- 
termine the case in a court of equity; and 
shall also have concurrent jurisdiction with 
the district courts of the same district of all 
suits at law or in equity brought by the as- 
signee in bankruptcy against any person 

1 [Reprinted from 2.N. B. R. 61 (Quarto, 20), 
by permission,] * 
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claiming an adverse interest, or by such per- 
son against the assignee, touching any prop- 
el-ty or rights of property of the bankrupt 
transferable to or vested in the assignee. The 
eighth section enacts that appeals may be 
taken from the district to the circuit court in 
all cases in equity. As to involuntary bank- 
ruptcy, the thirty-ninth section enacts that 
any person residing and owing debts, as 
provided in other parts of the act, who, after 
the passage of it, shall commit any one of 
certain acts therein mentioned, shall be 
deemed to have committed an act of bank- 
ruptcy, and, upon petition of a creditor or 
creditors, in the mode and imder the condi- 
tions prescribed, may be adjudged a bank- 
rupt, provided the petition is brought with- 
in six months after the act of bankruptcy is 
committed. Among the acts of bankruptcy 
here specified, are making any assignment, 
&c., or transfer of the party's estate, prop- 
erty, rights or credits, with intent to delay, 
defraud or hinder his creditors, and mak- 
ing, when bankrupt or insolvent, or in con- 
templation of bankruptcy or insolvency, any 
payment, gift, grant, sale, conveyance or 
transfer of money or other property, estate 
rights or credits, or giving any warrant to 
confess judgment, or procuring or suffering 
his property to be taken on legal process, 
with intent to give a preference, or with 
the intent, by such disposition of his prop- 
erty, to defeat or delay the operation of the 
act It is enacted that if such person shall 
be adjudged a bankrupt, the assignee may 
recover back the money or other property so 
paid, conveyed, sold, assigned or transferred, 
provided the person receiving such payment 
or conveyance, had reasonable cause to be- 
lieve that a fraud on the act was intended, 
or that the debtor was insolvent. The for- 
tieth section enacts that upon the filing of 
the petition authorized by the next preced- 
ing section, the court, if sufficient grounds 
for it appear to exist, shall, in a prescribed 
mode, require the debtor to show cause at a 
time specified "why the prayer of the peti- 
tion should not be granted, and may also, by 
its injunction, restrain the debtor and any 
other person, in the meantime, from making 
any transfer or disposition of any part of 
the debtor's property not excepted by this 
act from the operation thereof, and from In- 
terference therewith." The forty-first sec-' 
tion enacts that if it appears that the facts 
set forth in the petition are not true, or 
that the debtor had paid and satisfied all 
liens upon his propei*ty, in case the existence 
of such liens were the sole ground of the 
proceeding, the proceedings shall be dismiss- 
ed. In several eases of involuntary bank- 
ruptcy in this district, the alleged act of 
bankruptcy has been that under a warrant 
of attorney, ^ven within six months by the 
alleged bankrupt, judgment against him had 
been entered at the suit of a favored cred- 
itor in the state court, and an execution 
levied upon the stock in ti-ade of the defend- 
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ant, -who (it is alleged) gave the warrant, or 
procured the levy to be made, when he, with 
such plaintiffs knowledge, was insolvent, or 
contemplated insolvency, and that the intent 
was to give a preference, or to defeat or de- 
lay the operation of the bankrupt law; this 
alternative intent being usually, in the prop- 
er language of pleading, alleged conjunctive- 
ly as a two-fold intent. 

In these cases, unless the property levied 
on has been already sold under the execu- 
tion, the petitioning creditor, upon obtaining 
the preliminary order on the debtor to show 
cause against the adjudication of bankrupt- 
cy, has usually asked of the district court an 
injunction prohibiting the judgment creditor 
from proceeding further under his execution 
in the state court The district court has 
uniformly refused to grant such a prelimi- 
nary injunction without a previous citation 
of the execution creditor; and, upon the re- 
turn of such citation, has given to him the 
option of requiring the petitioning creditor 
to proceed by bill in the circuit court under 
the auxiliary jurisdiction conferred as above 
by the bankrupt law. When the urgency 
has been too great to abide the return of a 
citation, the district court has required the 
petitioning creditor to proceed, at all events, 
in the first instance, by bill in the circuit 
court. Preliminary injunctions have been 
granted upon such bills, with saving to the 
party enjoined of his lien if its priority 
should afterwards be established either un- 
der the proceedings in bankruptcy, or in the 
suit in equity. TOie court has remarked that 
after the appointment of an assignee in 
bankruptcy, the proceedings in equity could 
not be continued, except under a supple- 
mental bill at his suit- The execution cred- 
itor thus enjoined has, in some cases, moved 
to dissolve the injunction. In one of these 
cases an objection to the jurisdiction of the 
circuit court was that the second section of 
the act of congress confers jurisdiction upon 
this court, with an exception of cases for 
which special provision is otherwise made, 
and that the case was within the exception 
because the fortieth section gave a summai^ 
jurisdiction to the district court in bankrupt- 
cy to restrain, by injunction, the debtor, and 
any other person, from making any transfer 
or disposition of the debtor's property and 
from any interference with it The answers 
to this objection were that the summary ju- 
risdiction specially conferred by the fortieth 
section was not co-extensive with the exi- 
gency of the case in which an injunction 
may be necessary; that this summary juris- 
diction was, perhaps, limited to cases of re- 
straint of the alleged bankrupt's own agents 
or other persons in immediate privity or as- 
sociation with him, and that it was, at all 
events, in terms expressly limited to the in- 
terval between the issuing and the return of 
the order to show cause. It was suggested 
that formerly, under the bankrupt law of 
1841 [5 Stat 440], a question had arisen 



whether the prohibition of the act of 2d of 
March, 1793, section five [1 Stat 334], to 
grant an injunction without previous notice, 
applied to a proceeding in equity in aid of 
the jurisdiction in bankruptcy, and the en- 
actment now in question resolves this doubt 
by allowing the injunction, without previous 
notice, for this interval of time between the 
issuing and the return of the order to show 
cause. The court overruled the objection. 
In the cases which have been mentioned 
thus far, the circuit court was held by the 
district judge sitting alone. The question of 
jurisdiction was very little contested, the 
principal discussions being upon the legal 
and equitable merits of the respective cases. 

In the meantime, the district court sitting 
in bankruptcy had several times refused to 
interfere, in cases of voluntary banki'uptcy, 
with questions upon the enforcement of pri- 
or liens in the state courts by ordinary exe- 
cutions; and some cases in bankruptcy had 
been decided in the western district of 
Pennsylvania in which the language used 
was understood by some persons to imply a 
doubt of the judicial power of the courts of 
the United States to enjoin the plaintiff in 
any judgment in a state court from proceed- 
ing under an execution, though the execution 
itself was a direct violation of the rights of 
the general creditors under the thirty-ninth 
section of the present bankrupt law. In 
these cases, however, the bankruptcy was 
not involuntary; and there was only one 
case in which any question as to the right 
of priority of an execution creditor could be 
supposed to have in anywise arisen. In the 
present case in the circuit court, the bill was 
auxiliary to the jurisdiction in bankruptcy 
under proceedings against an involuntaiy 
bankrupt The defendant in equity, who 
was plaintiff in an execution upon a judg- 
ment confessed in a court of the state, had 
been prohibited by a preliminary injunction 
from proceeding under it Upon filing his 
answer, he had moved to dissolve the in- 
junction. The cause came on for argument 
first, upon the question of jurisdiction, and 
second, upon merits. The district judge, 
holding the eh'cuit court, adjourned the ar- 
gument of the question of jurisdiction until 
the circuit judge should be present 

This question was accordingly argued be- 
fore the two judges (GRIER, Circuit Jus- 
tice, and OADWALADER, District Judge). 

For the defendant the decisions in the 
"Western district were cited, and it was con- 
tended on his part by Mr. Longstreth and 
Mr. Townsend, that the foundation of an ar- 
gument for the jurisdiction upon the forti- 
eth section of the bankrupt law was de- 
fective, because that section applied only to 
the period anterior to return of the order to 
show cause. 

THE COURT overruled the objection to 
the jurisdiction, saying: The cases in bank- 
ruptcy in the Western district are inai)pli(;a- 
ble. The language used in them should be 
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understood according to their subject mat- 
ter. The case principally relied on was one 
of voluntary hankruptcy involving a ques- 
tion which the court of the state was consid- 
ered by the judge fully competent to decide. 
Here, on the contrary, the question is not 
fully cognizable under the jurisprudence 
or legislation of the state. The courts of 
the state certainly cannot, in all cases, en- 
force the adversary rights of the general 
creditors under an involuntary bankruptcy. 
The jiurisdiction of the courts of the TTnited 
States does not here depend upon the provi- 
sion of the fortieth section of the present 
bankrupt law. This provision does, indeed, 
impliedly recognize the jurisdiction. But the 
previous enactments of other sections confer 
it The provision of the fortieth section 
applies only to the primary stage of the pro- 
ceedings. In that stage it dispenses with 
conditions and formalities which must oth- 
erwise have been fulfilled and observed. As 
against what parties other than the alleged 
bankrupt it has thus dispensed with them 
need not be considered, because the present 
proceedings in this court, if in proper form, 
cannoT be irregular. Under the former Eng- 
lish jurisdiction in bankruptcy, the chancel- 
lor would refuse to proceed otherwise than 
upon a bill, where he thought proper thus to 
afford an opportunity to appeal from his de- 
cision. The present bankrupt law of the 
United States gives to this court, in addi- 
tion to its revisory jurisdiction, an auxil- 
iary jurisdiction which may sometimes be so 
exercised as to secure the benefit of an rp- 
peal from the district court without the de- 
lay and expense. These courts have no su- 
pervisory jurisdiction over proceedings of 
the state courts. In each of the cases [Diggs 
r. "Wolcott] ^ Oraneh [8 U. S.] 179, and 
[Peck V. Jenness] 7 How. [48 U. S.] 612, 
625, the court of the state had full cogni- 
zance of the subject of controversy, and of 
all its proper incidents; and in the case in 
7 How. [48 U. S.] the subject was not pe- 
culiarly cognizable under proceedings in 
bankruptcy- In such a case to enjoin the 
plaintiff in the state court would, in effect, 
have been to enjoin that court, which the act 
of the 2d of March, 1793, had prohibited. 
But, in the present case, if the act of 1793 
would otherwise have been applicable, the 
present bankrupt law would exclude its ap- 
plication so far as the present question is 
concerned. The state court cannot be en- 
joined; but the litigant in it may be re- 
strained from doing what would frustrate 
or directly impede the jurisdiction esjtressly 
conferred by the bankrupt act 

The jurisdiction having thus been estab- 
lished, the argument of the motion to dis- 
solve the injunction was heard in the circuit 
court, on bill and answer, by the district 
judge sitting alone. He refused to dissolve 
the injunction, but modified it in a manner 
which does not concern the question of ju- 
risdiction [so as to save the lien of the de- 
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fendant when the goods should be sold and 
the money realized].^ The injunction, thus 
modified, continues in force. He said, as to 
the jurisdiction, that although he had exer- 
cised it very cautiously, and would continue 
to do so, he had never doubted its existence, 
and that he had asked the attendance of the 
circuit judge merely in order that any doubts 
of others might be quieted. 



Case No. 7,077. 

IRVING v. SUTTON. " 

[1 Cranch, 0. O. 567-1 * 

Circuit Court District of Columbia. July 
Term, 1809. 

BiLi. OF Exchange — Limitatioss. 

If the bolder of an accepted bill of exchange 
be beyond seas at the time his cause of action 
accrues, and so continues till suit brought the 
statute of limitations is no bar, although the in- 
dorser always was a resident of the United 
States. 

Debt on the acceptance of a biU of ex- 
change, at three months, for £245 10s. 6d. 
sterling, by indorsee against the acceptor. 
The defendant pleaded the statute of lim- 
itations of five years. Replication, that the 
plaintiff when bis cause of action accrued, 
resided, and has continued to reside beyond 
seas. Rejoinder, that at the time of the in- 
dorsement and for five years next before, 
the indorsers were and continued to be resi- 
dents of the United States. General de- 
murrer and joinder. 

N. Herbert, for defendant, contended that 
as this is an American bill, the assignment 
to a foreigner cannot take the case out of the 
statute of limitations. 

THE COURT said the rejoinder was bad, 
and rendered judgment for the plaintiff on 
the demurrer. 



Case K*o. 7,078. 

IRVING V. SUTTON. 

[1 Cranch, C. C. 575.] i 

Circuit Court District of Columbia. Nov. 
Term, 1809. 

j>rpn<siTio>rs— Notice. 

Notice of a motion for a dedimus to take depo- 
sitions in a loreign country may be given to tiie 
attorney at law. 

N. Herbert, for defendant, moved for a 
commission to take depositions of witnesses 
residing in England. Notice of the motion 
had been served on E. J. Lee, the attorney 
at law of the plaintiff, who resided in Eng- 
land. 

E. J. liCe objected, that the notice under 
the act of Virginia, 29th of November, 1792, 
§ 13, p. 279, ought to be given to the party 
himself or his attorney in fact or' agent 
Buddicum v. Kirk, 3 Cranch [7 U. S.]^97. < 

2 [Prom 7 Am. Law Reg. <N. S.) 209.] 
1 [Reported by Hon. William .Cranch, Chief 
Judge.] '• "- , . 
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THE COURT was of opinion that notice 
of the motion may be given to the attorney 
at law. The opinion of Marshall, C. J., in 
Buddicum v. Kii'k [3 Cranch (7 U. S.) 297] 
is extrajudicial— a mere dictum— and relates 
to the notice of the time and place of tak- 
ing the deposition, not to notice of the mo- 
tion for a commission. 



Case No. 7,079. 

IRWIN V. BAILEY. 

[8 Biss. 523; 8 Reporter, 421; 11 Chi. Leg. 
News, 376.] -1 

Circuit Court, N. D. Illinois. May 6, 1879. 

Railkoad Mortgages— iNDOJtSEMENT— Subse- 
quent Indorsee. 

1. The president of a railroad company has 
the right to indorse and assign notes and mort- 
gages given to it to aid in its constructioii, and 
Sie indorsee before maturity takes the notes 
free from any equities between the maker and 
the company. | 

2. Where the note and mortgage were first 
attached to a bond of the company and trans- 
ferred as collateral to it, a subsequent indorse- 
ment by the president is valid to pass the legal 
title to the equitable owner. 

3. A subsequent indorsee may sue in his own 
name, though he has no actual interest in the 
note, if it was indorsed to him for that purpose. 

[This was an action by Richard Irwin 
against Monroe Bailey on a promissory 
note.] 

Sleeper & Whiton, for plaintiff. 
Lawrence, Campbell & Lawrence, for de- 
fendant 

DRUMMOND, Curcuit Judge. The de- 
fendant executed a promissory note on the 
7th of March, 1836, payable to the Racine 
& Mississippi Railroad, or order, for $4,000, 
in five years from May 10, 1856, with ten 
per cent interest payable annually. This 
note was secured by a mortgage, and was 
given to the railroad company, to enable it to 
raise money for the construction of the road. 
It was agreed on the part of those who rep- 
resented the railroad company, that a cer- 
tain indemnity should be given to the de- 
fendant by which he should be relieved from 
apparent liability existing upon the note and 
mortgage; and certain representations were 
made by them at the time, or before the note 
was executed, which constituted the induce- 
ment for the plaintifiE to execute the note and 
mortgage; and it may be 'assumed that up- 
on the faith of these representations the 
papers were executed and delivered to the 
railroad company. The railroad company 
took the note and mortgage and attached 
them together, with a bond on its own part, 
and an assignment, as it was claimed, of the 
note and mortgage contained in the bond, 
being in a form, as it was supposed, to 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 8 Reporter, 421, 
contains only a partial report.] 



enable the company to raise money upon it; 
and accordingly, as the evidence shows, in 
1857 money was obtained. The weight of 
the evidence, I think, is, that the money was 
raised upon the note and mortgage and the 
bond, and that they were transferred to the 
City of Glasgow Bank for value receiveil. 
The bank thus became the holder of the note 
and mortgage. This was before the note be- 
came due, and of course, unless it had no- 
tice of any equities which might exist be- 
tween the maker of the note and the rail- 
road company, it would not be bound by 
them. There is no evidence whatever that 
the City of Glasgow Bank had such notice, 
and consequently, it cannot be bound or af- 
fected in any way by those representations. 
Then, after the bank became the equitable 
owner of this note, mortgage and bond of 
the railroad company, it was transmitted to 
the plaintiff, and he was insti'ucted to rep- 
resent the bank. At this time the note was 
not indorsed; that is to say, it had no memo- 
randum written upon it, which, so far as the 
indorsement of the railroad company was 
concerned, would constitute a legal transfer 
of the property, unless that transfer was 
made by virtue of the assignment of the 
railroad company, attached with the note 
to the mortgage. 

It is not necessary to decide what was the 
effect of the assignment contained in the 
bond, because when the plaintiff received the 
note it was transmitted with the bond and 
mortgage to Messrs. Strong & Fuller, of Ra- 
cine, in 1858 or 1859, before the note was due. 
The note not containing the formal indoi-se- 
ment of the railroad company, Mr. Fuller 
took it to the president and he indorsed the 
note in blank, as president of the railroad 
company. Now, the question is, whether he 
had the right to make this indorsement tfans- 
ferring the legal ownership of the property 
to any third person, or to make the note 
transferable by delivery. 

It seems to me, under the evidence, that 
he had that right He was the financial 
agent, or one of them, of the company to 
make negotiations of the assets of the com- 
pany, to raise money upon them, and accord- 
ingly, under this authority, this particular 
note, bond and mortgage were transferred 
to the City of Glasgow Bank, and full con- 
sideration received. There is no evidence 
indicating that the power which was thus 
given to Durand, as president of the com- 
pany, was revoked, and in view of the fact 
that the bank had become the equitable own- 
er of the note, bond and mortgage, whatever 
view we may take of the effect of the as- 
signment of the bond, undoubtedly Mr. Du- 
rand had the right ta carry out, in good faith, 
the contract that had been made with the 
bank, and to indorse the note. This con- 
ferred upon the bank the ownership of the 
note, making it thus the legal indorsee of 
the note, as it previously had been the equita- 
ble owner. 
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It is to be observed that at this time the 
plaintiff was the agent of the bank. The 
legal effect of the indorsement was, that it 
transferred the note to the bank, and thus, 
if the plaintiff had any interest in it, he Was 
simply the indorsee, holder, or bearer, as the 
agent of the bank. This was* before the 
note had matured, and I can have no doubt, 
under the evidence in this case, that the 
plaintiff was clothed with all the equities of 
the City of Glasgow Bank, and that he can 
sustain his right to sue and to recover upon 
the equities and legal rights of the bank. 
The plaintiff, under what I consider the well- 
settled principles of law, had the right as 
the agent of the bank, after the maturity of 
the note, to bring a suit upon it, and the fact 
that he has no interest whatever in the note, 
and paid nothing for it, cannot deprive him 
of the righl^ provided it was transpiitted to 
him for that purpose, and the suit was 
brought as the agent and by the consent of 
the bank. These being the principles of 
law, it is immaterial what statements may 
have been made by the agents of the rail- 
road company at the time this note was exe- 
cuted. It was a negotiable note, transferred 
to the railroad company, and payable to its 
order. The defendant trusted to the repre- 
sentations of the railroad company. If they 
were untrue, or a fraud was practiced upon 
him, it was he who trusted the company. 
He transfeiTed the note and mortgage, and 
the rule is well settled, that when one of two 
Innocent persons must suffer, he must suffer 
who has enabled a third person to negotiate 
a security and to obtain money upon it. So 
as between the bank and the defendant, the 
latter must suffer, and not the bank which 
has paid value for this note, and without any 
knowledge of any circumstances calculated 
to throw doubt upon it. 

The evidence has been allowed to go in 
with very great latitude; scarcely any re- 
striction has been placed upon it by the 
court, the case having been tried without the 
intervention of a jury. Counsel were in- 
formed that whatever evidence there was 
that might have any bearing on the issue, 
would be admitted, subject to the legal rights 
of the parties. Consequently all the evidence 
relating to what is alleged to have been a 
fraud practiced by the agents of the rail- 
road company upon the defendant, has been 
admitted, subject, of course, to be controlled 
and limited by the legal discretion of the 
court when the testimony was all before it. 
And the testimony being thus before the 
court, and as the facts in relation to the exe- 
cution, transfer and delivery of the note to 
the City of Glasgow Bank, prove that value 
was paid for it, and that the bank had no 
knowledge whatever of any of the alleged 
frauds or misrepresentations, I think all of 
the evidence relating thereto is immaterial, 
and really inadmissible as against the bank, 
or as against the plaintiff as its agent The 



release referred to in the pleadings was giv- 
en long after this suit was instituted, and 
can have no legal effect as against the plain- 
tiff. The plaintiff* is therefore entitled to re- 
cover in this case, and the issue and judg- 
ment of the court will be accordingly. 



Case ISTo. 7,080. 

IRWIN V, BROWN. 

[2 Cranch, C. C. 314.] i 

Circuit Court, District of Columbia. May 
Term, 1822. 

BlLI, OP ESCHAKGE— FOKM— DATS OF GRACE. 

1. If an inland bill of exchange be signed 
thus: "Witness my hand and seal. W. D. (L. 
S.)" these words may be rejected as surplusage, 
and the declaration may be in the usual form as 
upon the custom of merchants. 

2. If the last day of grace upon a bill, be 
Sunday, the demand must be made on Satur- 
day, and the notice may be given on Monday. 

Assumpsit by [Thomas Irwin] the indorsee 
against [Jesse Brown] the indorser of W. 
Dulany's bill, on Mrs. Eliza Dulany, in favor 
of the defendant, in theso words : "Alexandria, 
14th August, 1820. $252.71. Four months 
after date, please to pay to the order of 
Jesse Brown, $252.71, and charge the same 
to your obedient servant, as per value receiv- 
ed. Witness my hand and seal. W. Du- 
lany. (L. S.) To Mrs. Eliza Dulany, Alex- 
andria. -Accepted, Eliza Dulany." The dec- 
laration was in .the usual form, as upon a 
bill of exchange, drawn according to the us- 
age of merchants, and says nothing of the 
seal. 

Mr, Hewitt, for defendant, contended that 
this instrument was not such a bill of ex- 
change as is set forth in the declaration, and 
that it was not a negotiable instrument. 

THE COURT (THRXJSTON, Cu:cuit Judge, 
absent) said that this was a new question, 
but it appeared to. them that the bill was 
substantially set forth in the declaration, and 
that it might be given in evidence, and that 
the words "witness my hand and seal," and 
the scrawl, made in the place of a seal, might 
be considered as surplusage. 

Mr. Hewitt then objected that the demand 
on the 16th of December, was too soon, and 
the notice to the defendant on the ISth, "by 
mail, was too late. 

The bill fell, due on Sunday, the 17th, 
which was the last day of grace. The de- 
mand, upon the acceptor, who resided in Al- 
exandria, was made on Saturday, the 16th, 
and notice was given by mail of the ISth to 
the defendant, Brown, who resided in Wash- 
ington. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said that the demand was not too 
soon, nor the notice too late. 

Verdict for the plaintiff. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 7,081. 

IRWIN et al. v. DANE et al. 

[2 Biss. 442; 4 Fish. Pat Cas. 359; 3 Chi. Leg. 
News, 180.] 1 

Circuit Court, N. D. Illinois. Feb. 27, 1871. 

Pkeliminary Injdxctiox — Whes Granted. 

1. The same rule obtains in patent cases as in 
other equitable cases; the granting of a prelim- 
inary injunction is a matter of judicial discre- 
tion, to be determined by the circumstances un- 
der which the case is presented. 

[Cited in Brush Elec. Light «& P. Co. v. Louis- 
iana Elee. L. Co., 45 Fed. 896.] 

2. It is proper to grant an injunction where 
much more injury would or might result to the 
complainants from refusal than to the defend- 
ants from granting it. 

3. Where the defendants had very little in- 
vested and no substantial damages would ac- 
crue to them, if enjoined, while they might seri- 
ously injure the complainants' business by com- 
petition, an injunction should be granted. 

4. Although a patent case is not like a suit 
upon a trade-mark, yet the standing of the com- 
plainants in the market and their relation to 
the trade are matters of value, and may per- 
tain so intimately to their patent as to be prop- 
er for consideration on a motion for a prelimi- 
nary injunction. 

In equity. 

Motion for a provisional injunction to re- 
strain the defendants from infringing five 
letters patent for "improvements in lamps, 
lanterns and lamp-burners," granted John 
H. Irwin May 28, 1867 [No. 65,230]; January 
7, 1868 [No. 73,012]; February 2, 1869 [No. 
86,549]; May 4, 1869 [No. 89,770]; and Feb- 
ruary 1, 1870 [No. 99,443], and assigned to 
complainants. The claims of these several 
patents were as follows: Patent of May 28, 
1867: 1. "In combination with the lamp or 
its burner, the tube D, or its equivalent, ar- 
ranged and operating substantially as and 
for the purpose specified." 2. "In combina- 
tion -with said tube a cooler B, arranged so 
as to operate substantially as described." 
Patent of January 7, 1868: "In combination 
with a burner of a lamp and a globe or pro- 
tector thereof, one or more tubes or passages 
D, or their equivalents, arranged so as to 
operate substantially as specified and de- 
scribed." Patent of February 2, 1869: 1. 
"The arrangement beneath the funnel plate 
E of the prolonged tube D, and one or more 
flanges 5, arranged substantially as and for 
the purposes set forth." 2. "In combination 
■with the ring F, funnel plate B, and tube D, 
a spring S arranged to operate in the manner 
and for the purposes specified." Patent May 
4, 1869: 1. "The combination of the ?ioncave 
plate I, ring G, or its equivalent, tubes H 
and F, and the base A, B, of the lantern sub- 
stantially in the manner specified and 
sho-wn." 2. "Thecombinationof the globe G, 
concave plate I, tubes H and F and base A 
and B,of the lantern, arranged and operating 
substantially as and for the purposes shown 

1 [Reported by Josiah H. Bissell, Esq., re- 
printed in 4 Fish. Pat. Cas. 359; and here re- 
published by permission.] 



and set forth.*' 3. "The combination of the 
plate I, tubes F, flange T, upon the top of 
the wick-tube, and the globe G arranged to 
operate as set forth." 4. "The combination 
of the perforated plate E, plate I, tubes H, 
F, and the base A, B, of the lantern, ar- 
ranged to operate as described and for the 
purposes set forth." Patent of February 1, 
1870: 1. "The air-chamber or space B, in 
combination with the air-tubes C, when said 
tubes are inserted in the top of said cham- 
ber, as and for the purpose specified." 2. 
"The thumb-piece I, in combination with the 
globe-holder F, when constructed and ar- 
ranged substantially as and for the purposes 
described." 

L. L. Cobum, S. A. Goodwin, and Grant 
Goodrich, for complainants. 
West & Bond, for defendants. 

BLODGETT, District Judge. This was a 
motion for a preliminary injunction made 
by the complainants against the defendantis, 
to restrain the defendants from the use of 
certain patents which were granted original- 
ly to Irwin. By assignment, his co-com- 
plainants have acquired an interest in these 
patents which are the subject-matter of the 
complaint The only doubt I have had in 
reference to the matter was as to whether 
it was a proper case for an injunction under 
the points made by the defendants' counsel, 
but I am satisfied that the same rule really 
obtains in patent cases as in other eq,uitable 
cases. The granting of a preliminary in- 
junction is a matter of judicial discretion, to 
be determined by the circumstances under 
which the case is presented, and inasmuch 
as in this case I think that much more in- 
jury would or might result to the complain- 
ants from a refusal of the injunction than 
to the defendants by granting it, I have con- 
cluded to grant it. 

The aspect of the case is simply and brief- 
ly this: The complainants are the owners 
of patents, and are manufacturing undeu 
them; have entered upon the manufacture 
of the patented articles largely, and been 
engaged in it for over three years. The 
defendants had, just prior to the commence- 
ment of this suit, also entered upon the man- 
ufacture of the competing article; but ac- 
cording to the proofs, have invested very lit- 
tle money in it, had acquired no reputation 
for their manufacture in that line, although 
in other branches of their business they 
are largely engaged. 

I think they can better afford to await the 
issue of the conti'oversy here, than even to 
take the chances of the result of a trial, and 
perhaps be called on to respond in damages. 
They are in such condition that they can 
remain still until the termination of the liti- 
gation, which should, however, be prosecut- 
ed with all possible dispatch. 

They have very little invested, and no 
substantial damages, perhaps, would ae- 
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crue to them in case the determination 6t 
the suit should he against them; while if 
they were to go on with the husiness as com- 
petitors they might seriously injure the . 
complainants* husiness, and in the end per- 
haps not he able to respond in damages, 
and there might he a class of damages for 
which the complainants could hot be entire- 
ly compensated, because the complainants 
are manufacturers, and while this is not, as 
has been said, a trade-mart: case, yet their 
standing in the market and their relations 
to the trade are matters of value to them, 
and pertain so intimately to their patent that 
the two interests cannot be separated. 

As to the last patent on the burner, I 
should not grant an injunction upon tliat if 
it stood alone, but as it is so intimately 
blended with the complainants' othet pat- 
ents and manufactures, I am not disposed, 
for the purpose of this preliminary motion, 
to separate them. I shall grant the injunc- 
tion as prayed. I make my statement thus 
briefly in the case, because I do not think on 
a preliminary hearing the court should com- 
mit itself so definitely in regard to the valid- 
ity of the patent as to prejudice the hear- 
ing. It is better always to reserve all final 
conclusions and determination until all the 
testimony is in and the case is finally heard. 
I say this, as I do not wish counsel to under- 
stand that I foreclose them on any point by 
this decision, but the case, as presented to 
me, shows a prima facie case of infrnige- 
ment. 

PTor other cases involving these patents, see 
note to Irwin v. Dane, Case No. 7,082.] 



Case No. 7,083. 

IRWIN et al. v. DANE et al. 

[9 O. G. 642; Merw. Pat. Inv. 352.1] 

Circuit Court, N. D. Illinois. 1876. 

Patents— "Improvement in Lamps." 

Irwin was the first inventor of a device for 
securing a blast of fresh air to the burner of a 
lamp, by means of an inverted funnel or bell, 
and one or more tubes, by which the air heated 
by the flame of the lamp is caused to rise into 
the tube, and be thence conducted into a close 
reservoir below the flame, and from thence sup- 

glied freely to the flame, so as to sustain com- 
ustion; in other words, the combination of the 
bell, tube, air-chamber, and burner, as shown 
by his first patent, was original with him, and 
all who use a bell and tube or tubes, substan- 
tially as and for the purposes Irwin used them, 
infringe his first patent. So all who use^ a 
globe in combination with the bell and tube in- 
fringe the second patent; and all who use the 
bell, tube, globe, and perforated plate B at the 
bottom of the globe, infringe the third patent. 
[Cited in Steam-Gauge & Lantern Co. v. 
Miller, 8 Fed. 315, 321, 11 Fed. 719, 21 
ij'ed. 515.3 

[This was a suit by John H. Irwin and 
others against James F. Dane and others to 
restrain infringement of five letters patent 



1 [Jlerw. Pat. Inv. 352, contains only a par- 
tial rt'port.] 



(Case No. 7,082; IRWIN 

granted to the complainant Irwin for im- 
provements in lamps and lanterns. A prelim- 
inary injunction was granted in Case No. 
7,081.] 

Mr. Cobum, for complainants. 

West & Bond, for defendants. 

Before DRUMMOND, Ch:cuit Judge, and 
BliODCETT, District Judge. 

OPINION OF THE COURT. The bill in 
tnis case charges the defendants with the in- 
fringement of five letters patent granted to 
Jonn H. Irwin for improvements in lamps 
and lanterns. The first patent bears date 
May 28, 1867, and is numbered 65,230. The 
second bears date the 7th day of January, 
1868, and is numbered 73,012. The third bears 
date May 4, 1869, and is numbered 89,770. 
The fom-th bears date February 2, 1869, and 
is numbered 86,549; and the fifth bears date 
February 1, 1870, and is numbered -99,443. 
The title of the complainants to the patents 
in question is not disputed, and the proof 
shows that the patents have been duly as- 
signed by Irwin to the complainants in the 
shares claimed in the bill by them respec- 
tively.- 

The defense set up is: 1. That the patents 
are void for want of novelty. 2. That the 
defendants do not infringe any of the valid 
portions, if there are any portions valid, of 
the several patents. 

It was admitted on the hearing that the de- 
fendants had manufactured and oflcered for 
sale some lanterns constructed substantially 
as shown by the complainants' Exhibits Nos. 
11 and 12. Upon the question of want of nov- 
elty, the defendants introduced certain Eng- 
lish and French patents, as well as various 
devices and patents of this country. 'j.ne 
first patent set up by the defendants is the 
French patent, granted June 2, 1826, to P. 
Tespaz, for smoke-consuming and vapor-con- 
densing apparatus. The second is the French 
patent issued to Messrs. Orry Nery and De- 
Corneille, dated the 4th of May, 1827. 'xne 
third is the French patent to Henry Pape, 
dated August 20, 1841. The fourth is the 
French patent to Messrs. Martin and Marini, 
dated the 27th of April, 1853. The fifth, the 
Englisn patent to John Braithwaite, dated in 
1847. The sixth, the English patent to Ed- 
win Edward Cassell, dated in 18d8. Seventh, 
the American patent, No. 63,480, dated April 
2, 1867, to A. R. Crihfield. 

The scope and pm-pose of Irwin's first de- 
vice, as shown by his drawings and specifica- 
tions, attached to patent No. 65,230, is for a 
novel mode of producing a blast or current of 
air at the burner of a lamp, for the purpose of 
supplying oxygen thereto, and dispensing with 
the ordinary chimney in common use for that 
purpose; and it consisted in so constructing 
a lamp that the heated air, rising above the 
flame of the lamp, should cause a current of 
air to descend into a close air-chamber below 
the flame, and thence ascend to feed the 
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flame. The proposed result was accomplished 
by suspending at a proper distance from the 
flame, to catch the heated air, an inverted 
bell or funnel, O, from which a curved, tube, 
D, was carried downward to the base of the 
lamp, where it opened into a close reservoir, 
surrounding the oil-pot, and commimicating 
directly and freely under the cone of the 
burner, so as to supply the lamp at the point 
of combustion with the requisite amoimt of 
air to keep up a clear and steady flame. In 
order to secure the successful operation of 
this device, it was necessary that the bell or 
funnel, the tube, and the reservoir, into which 
the tube entered, should be close, and have 
no apertures for the escape of the air there- 
from, except at the exit into the bm'ner; the 
object being to create such an arrangement 
of the parts as that the sole supply of air 
should be forced through the funnel and pipe 
into the reservoir, and thence to the burner, 
as the same was needed to secure combustion. 
The evidence in regard to the state of tne 
art shows that up to the date of this patent 
all the practical or successful lamps intended 
for the burning of the coal or carbon oils, had 
been fitted with chimneys by which the draft 
of air necessary to secure combustion, was 
produced, although of course some attempts 
had been previously made to dispense with 
the chimney by the use of the fan-blast, or by 
inducing a cun-ent of air through the burner 
from below, but those attempts seem to have 
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been barren of successful results. The only 
claim in the first patent, which is in contro- 
versy in this case, is the first claim, wnich 
is, "In combination with a lamp and its 
burner, the tube D or its equivalent, arranged 
and operating substantially as and for the 
purpose specified." This tube D is shown and 
described in the specifications and urawings 
with the bell or fimnel forming a part there- 
of, and we think the fail* construction of the 
whole patent requires that the bell should be 
considered as part of the tube. It is not xue 
tube D unless it has an inverted funnel at 
its upper end. It seems to have been the 
idea of the patentee of this device to secure 
a perfect combustion of such oils as require 
an unusual supply of oxygen, witnout tne 
use of a chimney, and he accomplished this 
by a blast driven from the bell and tube down 
to the burner in the manner which his pat- 
ent describes. The illustrations and exhibi- 
tions of the results produced by this burner, 
made upon the trial, show that the operation 
of these tubes, when not disturbed by ex- 
ternal currents of ahr, was perfect, or nearly 
so, to accomplish the desired result. The flame 
was brilliant, without smoke or odor. 

By his second patent. No. 73,012, Irwin 
claimed to have made an improvement upon 
the first device, by adding such parts thereto 
as made a portable out-of-door lamp or lan- 
tern. He accomplished this result mainly by 
the addition of what he calls a protector. 
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whicli is nothing more than an ordinary glass 
globe which surrounds tiie flame of the lamp 
and extends upward nearly to tne mouth of 
the bell or funnel, thereby directing tue cur- 
rent of air into the funnel, and preventing it 
from being diverted therefrom by external 
currents of air or any other disturbing cause. 
When the rising column of heated air was 
once protected from the external currents and 
disturbances, in its passage upward from tne 
vicinity of the flame into the bell, the subse- 
quent operation of the lamp was precisely 
the same in the device shown by the second 
patent, as fii the first— that is, the heated air 
was conducted aroimd from the bell under- 
neath the bmrner by one or more tubes, so as 
to supply air to the burner in the same man- 
ner as is described in tne first patent The 
claim in this patent is as follows: "I claim, 
in combination with the burner of a lamp 
and the globe, a protector thereof, one or 
more tubes or passages, D, or their equiva- 
lent, arranged to operate substantially as 
specified and described." 

The third device, as shown in patent No. 
89,770, is for various improvements which 
more nearly perfected the invention, and 
adapted it to use as a portable out-of-door 
lantern, ' The theory of^Mr. Irwin seems to 
have been, and is, that the products of com- 
bustion, such as carbonic acid gas, steam, 

[Drawings of patent No. 89,770, published from 
the records of the United States patent of- 
fice.] 

(Third patent) 
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and other matters, rise with the current of 
air to the top of the protector, and are there 
thrown ofE from the outside of the rising col- 
umn, and pass out over the top of the pro- 
tector, and between it and the bell, while the 
air which passes into the bell is mostly pure 
atmospheric air, uncontaminated by, and un- 
mixed to any considerable extent with, the 
products of combustion. In order to secure 
the exit of these products of combustion from 
the top of the lantern, a sufficient space is 
left between the protector and the bell, which 
is occupied by the perforated rim, g, and 
the top of the rim is so curved or deflected 
in, and upward, as to prevent currents of ex- 
ternal air from passing down the globe and 
extinguishing the flame. The globe also 
rested upon a perforated plate or disk, E, 
which formed the bottom of the globe, and 
which also by its perforations, admitted the 
air freely, so that the same could become 
heated, and crowd, so to speak, into the bell, 
so as to create the blast required for fur- 
nishing the air to the burner. On the trial 
of this case several experiments were per- 
formed in the presence of the court, for the 
purpose of illustrating the operation of the 
various elements of this Irwin combination, 
which seemed to demonstrate: First, that it 
is essential to the operation of this lamp that 
a space should be left between the globe and 
bell sufficient to allow the escape of the prod- 
ucts of combustion. If this space was whol- 
ly closed, so that the products of combustion 
were driven around into the air chamber 
and into the flame, the light was nearly ex- 
tinguished, and the operation of the lamp de- 
feated. Second, that provision must be 
made for admitting an ample supply of air 
into the globe at its base, so that it might 
rise in the globe, become heated; and be 
driven into the bell and tube. When this 
supply of air was cut ofE the flame died 
down, and the operation of the lamp was sus- 
pended. There was also shown 'in the pat- 
ent a plate, t, fitting closely upon the top of 
the wick-tube, intended to prevent the ahr 
from' comuig so directly in contact with the 
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[Drawings of patent No. 99,443, published from the records of the United States patent oflace.! 

tFifth patent.) 
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flame at its base, or at the mouth of the wick* 
tube, as to extinguish it by any sudden gust 
or increase in velocity. 

The fourth and fifth patents have reference 
to minor devices, all intended to perfect and 
improve the Irwin lantern. By the fourth 
patent he provided for holding the globe in 
place, and, in fact, holding the whole lan- 
tern together by means of a sleeved tube, 
fitting on to the tube, D, and held in place by 
a spring, S. The fifth patent has reference 
to some improvements in the burner, and the 
construction of the cone and jacket in one 
piece. 

It will be seen from this brief explanation 
of each of the five patents, that Irwin claims 
to have entered a new field of invention, to 
have devised by his first step a new method 
by which a sufficient blast of fresh air could 
be supplied to the burner of a kerosene-lamp, 
or lantern, without a chimney. For al- 



though he doesn't expressly say that his 
lamps are only for the purpose of burning 
kerosene, yet it is a matter of common ex- 
perience and knowledge, that these carbon or 
earth oils are the only ones now in general 
use which require any special devices for 
supplying air, in order to secure their com- 
bustion, for illuminating purposes; and by 
the second step, he protects the flame thus 
produced from being extinguished by exter- 
nal blasts "or air, by surrounding the same 
with a globe or protector. By the third step, 
he claims to construct a lantern which will 
withstand not only the ordinary currents of 
wind out of doors, but which may be swung 
or moved rapidly in a lateral or vertical direc- 
tion without danger of extinguishing the 
light— an important element of which is the 
perforated plate or disk E at the bottom of 
the globe. In other words, he claims to sup- 
ply a blast by means of the inverted bell and 
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the tuT)e; and to secure the regularity of 
the blast hy the protector or globe, and the 
perforated plate E at the bottom of the globe. 
He claims, broadly, the invention of the bell 
and tube or tubes for the purpose of pro- 
duchig the results aimed at; and the impor- 
tant question in this case is: Does the evi- 
dence shown entitle him to this broad claim? 
Of course funnels and tubes were old, and 
we find in the evidence in this case on the 
state of the art, tliat an air-chamber at the 
base of the flame, and through which the air 
was admitted to the burner was not new to 
this inventor. Cassel and Crihfield had both 
conducted the air into an air-chamber through 
tubes, and drawn the same by means of an 
induced blast through the burner— the globe 
acting as a chimney to induce the blast— but 
it is claimed for Irwin, in this case, that he 
was the first to conceive the idea, and reduce 
it to practice, of making an operative lamp, 
which should dispense with the chimney, 
and be supplied with fresh air by means of 
the bell and tube, as shown in his device, 
and for an operative combination of the 
globe and perforated bottom to the globe, by 
which a clear burning lantern was produced, 
in which carbon oils could be burned with- 
out the use of a chimney- All the French 
and English patents which are shown in this 
case, were ostensibly devices for burning 
smoke, or for the condensation of the prod- 
ucts of combustion in such a manner, as to 
prevent their escape into the room, to ihe dis- 
comfort of persons, or the injury of goods or 
furniture, and none of these inventors, either 
Tespaz, Orry Neiy and De Corneille, Edwin 
Pape, Martin and Marini, or Braithwaite, 
claimed that their devices were for supplying 
air to the flame for the purposes of combus- 
tion. On the contrary they all make specific 
provision for the supply of air from other 
sources, and nowhere in their devices, either 
by drawings or specifications, do either of 
them intimate that the device is intended to 
do what Irwin seeks to do— that is, to supply 
the air for the purpose of feeding combus- 
tion solely by the bell and tubes. All these 
various devices show, in some form, bells 
and tubes by which it was proposed to catch, 
or, as the witnesses say, "entrap," the prod- 
ucts of condensation, as they arise from the 
flame of the lamp, and carry them either to 
the flame, where it was claimed they would 
be bunied, or into some bulb or other reser- 
voir, where they would be condensed; and 
although upon tiial of this case we had 
various exhibitions and experiments, tending 
to show that by very slight alterations these 
old smoke-consumers could be made to per- 
form substantially the function of Irwia's 
'device, yet it is most palpably evident that 
none of the inventors even intended they 
should perform such functions. They never 
intended that their bells and pipes should be 
the sole source for the supply of air to sup- 
port combustion — which is the leading idea 
in the Irwin deviqe; but on the contrary, 



their one leading and only thought seems to 
have been to carry the products of combas- 
tion around to the flame, and deliver them 
there for reburning, while the flame was sup- 
ported by air from other sources; and the 
various devices are contrived apparently 
with much ingenuity and purpose to that 
end. There is no such provision for allow- 
ing the products of combustion to escape as 
is shown in the Irwin device. On the con- 
trary, the whole efEort seems to have been 
to drive the products of combustion into the 
tube, and carry them around to the flame, 
or to the point of condensation; and the ex- 
periments shown upon the trial of the case 
demonstrated that if the products of combus- 
tion are thrown or driven into the tube and 
brought down to the base of the flame, and 
no other air: is supplied to the flame than 
i what comes with the products of combustion, 
I a flame cannot be supported. 
I We do not deem it necessary to dwell lon- 
j ger on these devices. They were evidently, 
! as we have already intimated, intended for 
; another purpose. It was not in the mind of 
; any of tliose who conceived these French or 
English patents to do what. Irwin was seek- 
ing to do; but they were seeking another 
and different end. How successfully they 
might have attained that end it is not our 
province here to inquire or determine. Of 
course, if we could find that these old French 
and English patents contained the principle 
of the Irwin patent, they would defeat tlie, 
broad claim of his patent for the use of the 
bell and tubes; although the inventors of 
those old devices may not have understood 
the principle on which they operated. But 
it is objected that in the second step in 
which Irwin has placed the protector or globe 
around his flame, he is not entitled to a pat- 
ent, because globes were old, and protectors 
to the flames of lamps, and especially of lan- 
terns, are as old as lanterns themselves; and 
this position is undoubtedly sound, unless it 
appears that the globe in Irwin's lantern 
performs a different function from that here- 
tofore performed by globes in lamps or lan- 
terns. So far as we have been able to as- 
certain, the only function performed by 
globes prior to this device of Irwin's was to 
act as a shade for the pui-pose of softening 
the light, or perhaps in some cases as a pro- 
tector for the purpose of preventing it from 
being blown out by drafts of air. Although 
in all the drawings which were shown in evi- 
dence in this case, where globes appear, and 
also in the drawings of lamps, under the title 
of lamps, in Appleton's Dictionary of Me- 
chanics, the globe is shown with the chim- 
ney inside; the chimney acting substantial- 
ly as a protector, and not requiring the globe 
for that purpose. We think, however, that 
the globe in Irwin's combination, in his sec- 
ond patent,* and in all the subsequent pat- 
ents where the globe is shown, performs a 
function in addition to that of merely protect- 
ing the flame from external currents of air. 
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It directs the rising current of air Into the 
funnel, and, by keeping the rising column 
of air surrounded and isolated from the ex- 
ternal air, assists in heating it, and thereby 
causes it to rise more rapidly and freely into 
the bell, and by its pressure in the tubes 
produces a stronger and more steady blast. 
This is a new function performed by this 
globe, and as such, it seems to us, entitles 
Irwin to a patent upon the globe, in combina- 
tion with the bell and tubes, as shown in his 
second patent; because it not only secures a 
better operation of the bell and tubes, but it 
makes the bell and tube operative under cir- 
cumstances where they would not be opera- 
tive without the globe. The globe operates 
not only to do what other globes had done 
before, but it does more. It creates a cur- 
rent, or assists materially in creating a cur- 
rent, by which the flame is fed, and not in 
the manner in which a chimney does that, 
for, if it did, and if the function of this 
globe was the same as that of the ordinary 
lamp-chimney, then no patent could be claim- 
ed for it; but it does its work differently, 
and does different work from that which is 
accomplished by the lamp-chimney. The 
chimney carries away, almost entirely, the 
products of combustion— the burned air— 
which has passed through the burner; but 
the globe in Irwin's combination carries a 
supply of fresh air, for the purposes of car- 
rying the same into the bell, and thence 
down by the tubes into the air-chamber and 
burner. The same line of remark will apply 
to the perforated plate E, forming the bottom 
of the globe. Galleries and other devices for 
holding the bottom of the globes, and hold- 
ing the globe in its place, were old; but this 
perforated plate, while allowing the entrance 
of an ample supply of air into the globe, at 
the same time breaks up the currents by the 
perforations, so as to prevent the rush of 
an air-current which would extinguish or 
endanger the flame; and as an element for 
securing the perfect and complete operation 
of the Irwin device as a practical operative 
lantern, we think the plate B may be con- 
sidered as a patentable device when used in 
the combination and for the purposes shown. 
The rim, g, and the spring by which, under 
the third and fourth patents, the lantern is 
held together, and the globe secured in place, 
are obviously mere adaptations by which the 
leading idea is utilized, and are, as far as we 
can see in the evidence in this case, valid 
patents for the purposes to which applied, 
but do not necessarily cut off other parties 
from holding their lamps together by differ- 
ent methods; and the device of the defend- 
ants for the same pui-pose does not seem to 
us to be covered by the patent. So, too, the 
plate, t, upon the end of the wick-tube, un- 
doubtedly performs an important function in 
securing a practical out-door lantern, which 
is not readily extinguished by currents of 
air, or by the swinging or vertical motion, 
as it guards the base of the flame from those 



sudden drafts and blasts of air to which 
the wind or the motions which we have sug- 
gested would otherwise subject it. But fE 
seems to us, from the evidence in the case, 
that the plate, t, is not new to the art. It 
seems to have been used in various burners 
prior to the Irwin invention; and we do not 
find that it performs any new function in 
this combination. Unlike the globe or the 
perforated plate at the base of the globe in 
this combination, this plate, t, does for Ir- 
win's light just what it did for Adams and 
Bary, Johnson and Ambrose, and various 
other inventors who preceded Irwin in this 
field of invention. So, too, it seems to us. 
that the cone and jacket A, formed of one 
piece, with the shoulder, as described in the 
fifth patent, are old devices applied to Ir- 
win's combination, with no new functions 
pel-formed by them. True, we do not see 
in any of the burners which have been ex- 
hibited to us the idea of the shoulder, a, and 
the perforated frame B, for the purpose of 
supporting the burner and gaging the wick- 
tube; but the idea of forming the jacket and 
cone of one piece and causing it to engage 
with the rim H, so as to form a tight air 
chamber, was accomplished by Gerstine long 
before Irwin's fifth patent was applied for; 
and we do not find in the device used by 
the defendants in their burner, the frame B 
described in the Irwin burner, as shown in 
the patents now under consideration. The 
defendants' burner shows that the corners 
of the plate, t, are turned downward so as 
to form a rest for the cone, and perhaps to 
guide the adjustment of the wick-tube; but 
we do not think the evidence shows that Ir- 
win, with reference to this device of merely 
guiding the adjustment of the wick-tube, 
stands in any position to invoke the doctrine 
of equivalents, and although the defendants' 
device may accomplish the same result, yet 
as it is accomplished by a substantially dif- 
ferent mechanism, there is therefore no in- 
fringement. 

It was objected that the second patent is 
void, because it does not give any specific 
directions for the space to be left between 
the top of tlie globe and the bell; but we 
think that when the drawings and specifica- 
tions are taken together, they show the rela- 
tion which the inventor intended the globe 
should bear to the bell with sufficient clear- 
ness to enable any skillful workman to con- 
struct an operative lamp, embodying Irwin's 
principle. 

We then come to the conclusion that Irwin 
was the first inventor of a device for securing 
a blast of fresh air to the burner of a lamp, 
by means of an inverted funnel or bell and. 
one or more tubes, by which the air heated 
by the flame of the lamp is caused to rise 
into the tube, and be thence conducted into 
a close reservoir below the flame, and from 
thence supplied freely to the flame, so as to 
sustain combustion; in other words, the com- 
bination of the bell, tube, air chamber, and 



[13 Fed. Cas. page 123] 



(Case No. 7,084j IRWIN 



burner, as shown by his first patent, was 
original with him, and all who use the bell, 
and tube, or tubes, substantially as and for 
the purposes Irwin used them, infringe his 
first patent So all who use a globe in com- 
bmation with the bell and tube, infringe the 
second patent And all who use the bell, 
tube, globe, and perforated plate E at the 
bottom of the globe, infringe the third pat- 
ent The plate, t, at the top of the wick- 
tube, shown in the fourth patent, seems to 
us to be an old device which performs no 
new function in Irwin's combination. The 
method of holding the parts of the lantern 
together by means of the sleeve and spring, 
shown in the fourth patent we do not find 
In the defendants' lantern, nor do we find in 
the defendants' lantern the frame B used for 
the purpose of gaging the wick tube, the de- 
fendants' device for that purpose being the 
prolongation of the corners of the plate, t, 
from the top of the wick-tube. The combi- 
nation of the cone and jacket shown in the 
fifth patent is identical with the Gerstine 
cone and jacket, which is older than Irwin's 
cone and jacket The defendants' lamps- 
complainants' Exhibits Nos. 11 and 12— con- 
tain the Irwin bell and tube, made operative 
by a close air-chamber communicating with 
the burner in the same manner as Irwin's 
bell, tube, and chamber and burner operate. 
They contain the globe or protector, and the 
pei'forated disk or plate at the bottom of the 
globe, and these parts perform exactly tne 
same office, and no other, that they perform 
in Irwin's lantern. The defendants then in- 
fringe by using in their lantern all the parts 
covered by Irwin's first three patents, which 
make his lantern operative, viz.: The bell, 
tube, globe, and plate E. 

[For other cases inTolving these patents, see 
Irwin V. Dane, Case No. 7,081; Irwin v. Mc- 
Roberts, Id. 7,085; Steam-Gauffe & Lantern Co. 
V. Miller, 8 Fed. 314, 11 Fed. 718, 21 Fed. 514.] 



Case 'No, 7,083. 

IRWIN V. DUNLAP. 

[1 Cranch, O. 0. 552.] i 

Circuit Court, District of Columbia. July 
Term, 1809. 

Derd— Proof— SoBSCKiBisG Witness. 

A subscribing witness to the execution of a 
deed may be compelled to attend court in Alex- 
andria, to prove it. 

A deed had been executed by [Thomas] 
Dunlap and [Thomas] Irwin in presence of 
0. Lee, R- J. Taylor, and T. Swann. O. Lee 
and R. J. Taylor had proved the execution 
of the deed. T. Swann refused to prove. 
Irwin obtained a subpoena for T. Swann to 
"testify, and the truth to say on behalf of 
Thomas Irwin, in relation to the execution 
of a certain deed by James Dunlap," 

The subpoena being served, Mr. Swann 



stated that the deed was executed upon an 
understanding between the attorneys for 
both parties that Irwin should secure the 
purchase-money by a mortgage, and that the 
deed was delivered with that understanding; 
but Irwin now refuses. 

THE COURT was of opinion that a sub- 
scribing witness may be compelled to attend 
the court to prove a deed, so that It may be 
recorded. 



t [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 7,084. 

IRWIN V. HENDERSON et al. 

[2 Cranch, O. O. 167.] i 

Circuit Court District of "Columbia. April 
Term, 1819. 

LiEX OF Judgment — ^Attaohmest — ^Pbactioe. 

1. The act of limitations of Virginia of the 
19th of December, 1792 (page 107), is not a bar 
to a judgment, if execution has been issued 
thereon, and returned within ten years after the 
date of the judgment 

2. If the plaintiff I demurs to the defendant's 
plea .to a chancery attachment, he thereby 
waives his right to move to strike out the plea, 
on lie ground that it was pleaded without giv- 
ing special bail. 

This was a chancery attachment, to recover 
the amount of a judgment at law obtained 
by the plaintiff [Thomas Irwin] against the 
defendants In the year 1805, for ?901.83, with 
interest from the 26th of May, 1804 and 
costs. The present suit was commenced on 
the 20th of November, 1816. The defendant 
[Alexander] Henderson was discharged under 
the insolvent act in 1806. The bill states 
that he had since acquired property sutticient 
to pay the debt, which was in the hands of 
the defendant [James] Sanderson. The de- 
fendant Henderson appeared under the rule 
of this court, without discharging the at- 
tached effects, and pleaded that the judg- 
ment was rendered in 1803, more than ten 
years before the commencement of this suit; 
that In January, 1806, the plaintifE issued a 
ca. sa. which the marshal returned "counter- 
manded." That, on the 8th of February, 1813, 
the plalntlfC sued out a fi. fa. upon the judg- 
ment, which was returned "no effects," and 
that the defendants did not at any time with- 
in ten years before the commencement of 
this suit ever promise or agree to come to 
any account for, or to pay, or in any way sat- 
isfy the complainant any money or other 
thing for, or on account of, the said .judg- 
ment, or any other debt or demand. To this 
plea, there was a general demurrer and join- 
der. 

Mr. Jones, for plalntlfiC, moved the court to 
sti'Ike out the plea, because the defendants 
had not given the security required to dis- 
solve the attachment, contending that the 
rule of court only allowed the defendants to 
appear and answer, but not to plead, without 
dissolving the attachment 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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THE COURT, however, (THBUSTON, Cir- 
cnit Judge, absent,), was of opinion, that by- 
demurring to the plea, the plaintiff had waiv- 
ed his right to move to strike out the plea for 
that cause; but gave no opinion whether it 
would have been good cause for striking out 
the plea if the motion had been made before 
the demurrer. 

THE COURT gave judgment for the plain- 
tifE upon the demurrer, being of opinion that 
where an execution has been returned, there 
is no limitation to the revival of the judg- 
ment. 



Case No. 7,085. 

IRWIN et al. v. McROBERTS et al. 

[4 Ban. & A. 411; i 16 O. G. 853.] 

Circuit Court, N. D. Illinois. July 8, 1879. 

Patents— Infringement — Pkeliminart Injunc- 
tion— I<is Pendens. 

Another suit being pending in another cir- 
cuit, between the complainants and the manu- 
facturers of the articles alleged to infringe the 
complainants' patent, wherein the questions in- 
volved in this suit were being litigated, and the 
defendants in this suit being merely consignees 
of such manufacturers, or vendors for them, 
upon commission, of the articles alleged to in- 
fringe, or purchasers in the market, the court 
denied an application for a preliminary injunc- 
tion, upon the defendants giving a bond in a 
penal sum fixed by the court, conditioned for 
the payment of any damages the complainants 
may recover. 

[Cited in Steam Gauge & Lantern Go. v. Mil- 
ler, 8 Fed. 319.] 

[This was a bill in equity by John H. Irwin 
and others against Mortimer McRoberts and 
others, to restrain Infringement of vai-ious 
letters patent and their reissues, granted to 
Irwin, for improvements in lamp-burners.] 

Cobum & Thacher, for complainants. 
B. S. Jenney, for defendants. 

BLODGETT, Distiict Judge. I am very 
much impressed with a conviction that the 
defendants' lantern infringes the claim of the 
complainants' patents as they are reissued. I 
do not see, necessarily, any infringement of 
the complainants' original patent, because 
the patentee did not so broadly claim this 
bell or deflector, which is one of the impor- 
tant features of the complainants' lantern, in 
his original patent, as in the reissue. It 
seems to me that the defendants' device 
around the top of the lantern and below the 
chimney, by which the air is protected and 
directed into position, so that it may be 
drawn without interference from outside cur- 
rents into the pipes or tubes, is substantially 
a use of the original bell that was adopted 
by Mr, Irwin, and especially that it would be 
an infringement on Irwin's patent of 1870 
[No. 99,443], if that patent is a valid patent. 
Now, it may be that the Irwin patent of 
1870, which to my mind is substantially the 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



defendants' present lantern, would stand on 
a little different groimd. It would at least 
require a more technical construction to sus- 
tain it than did the Irwin tubular lantern 
proper, because, as was said in the case of 
the Irwin patent when it was before this 
court some three years ago,2 tubes are older 
than at the time when Mr. Irwin entered the 
field, and it is possible, when you take the 
Cochrane device, and the Crichfield device, 
and the several others which have been re- 
ferred to in the proofs, in which tubes were 
used, that you might find in these some sug- 
gestion of the Irwin device of 1870. But, 
certainly, if the Irwin patent of 1870 is valid, 
I should have no doubt that the defendants' 
lantern is an infringement on the Irwin pat- 
ent. There is also a great deal of force in 
the argument made by the defendants' coun- 
sel, that a lantern under the patent of 1870 
has never been put on the market as an 
operative lantern for sale, nor has it passed 
through the ordeal of litigation or its validity 
been accepted by the public. 

With regard to the broader claims in the 
other patents of Mr. Irwin, under his reissues, 
they are to be ti-eated as new patents. They 
have never, as yet, been accepted by the pub- 
lic in the broad sense in which he now as- 
serts them, nor confirmed or sustained by the 
courts. 

There being litigation now pending, involv- 
ing, necessarily, the questions involved in 
this case in another district, and in the dis- 
trict where the manufacturer of this lantern 
resides, it seems to me that is the better 
place for the litigation to proceed. I will, 
however, give the complainant an injunction 
here, unless the defendant shall enter into a 
bond in the penal sum of $10,000, conditional 
for the payment of all damages which the 
plaintiff may ultimately recover in the case, 
because that being a case against the orig- 
inal manufacturers, and the original manu- 
facturer having really come here and made 
himself dominus litis, I think it would be 
right to condition the bond in that way; or 
it may be made the other way— a bond may 
be made to cover such damages as shall be 
awarded him in this suit. 

1 have on several occasions expressed my- 
self as indisposed to favor this kind of litiga- 
tion—that is, suits brought against the mere 
vendors of patented goods, instead of the 
manufacturers. I know patentees are much 
troubled with piracies upon their inventions, 
and that the law makes the seller liable, as 
wen as the maker of infringing goods. But 
I think the initial litigation, for the purpose 
of asserting and sustaining the validity of a 
patent, should be between the patentee and 
infringing manufacturers. After a patent 
has been judicially sustained in such a suit, 
then the patentee should have the fuU aid of 
the courts to suppress sales of infringing 
goods. 

2 [See Irwin t. Dane, Case No. 7,082.] 
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The defendant here, is only an agent, receiv- 
ing goods on consignment, or on commission, 
or pm-chasing in the maj-ket, it is not dis- 
closed exactly which, and the complainant in 
this case claims that his patent covers those 
goods. The manufacturer of those goods, at 
the time they were made, may not have had 
that kind of legal notice which a man ought 
to have to make him liable as an infringer, 
because non constat they may not have been 
made before this reissue. At the time the 
Rochester company commenced the manufac- 
ture of this lantern the plaintiffs' patent was 
not as broad as It now is under the reissue. 
The courts may sustain these new claims as 
broadly as they are now made; but it is not 
for the court to intimate whether it will or 
not. That should be left an entirely open 
question until the court comes to the hearing, 
either in this or the other district But the 
patent office has allowed the patentee to sm*- 
render his patent and take the reissue and 
take these broad claims. That, prima facie, 
gives the complainant a standing in this 
court to charge that defendants' lanterns in- 
fringe, yet it may appear in the proof that 
they did not infi-inge at the time they were 
actually made and put upon the market, be- 
cause the patent at that time may not have 
been so broad as to cover defendants' special 
device. I think, therefore, while the court 
has it in its power to allow the defendants 
to give a bond to protect the rights of the 
complainants, it is safer to err in that direc- 
tion than to tie up the defendants by an hi- 
junetion. 

I congratulate myself to some extent upon 
the fact that these patents are now pending 
before the circuit court of the Northern dis- 
trict of New York, where, I presume, they 
will be tried before Judge Blatchford, who 
stands pre-eminent as an expotmder of patent 
law in this country, and I hope they wiH be 
so presented to him that the fuU merits will 
be imderstood and passed upon. 

I may be in error about this. I do not feel 
as clear as I did In reference to the Dane 
and Westlake Oase.3 I think there are more 
and new questions* to be considered. It is a 
more difficult question to determine whether 
Irwin's patent will prevent the defendants 
from using those open pipes or tubes, even 
protected as they are, than it was to pass 
upon the questions raised in the Dane and 
Westlake Case. The court had better err on 
the safe side of a case like this, and either 
refuse the injunction wholly, or else refuse it 
conditionally. I, therefore, conclude that I 
will refuse it conditionally, that is, that the 
defendant shall enter into a bond in the penal 
sum of §10,000, for the payment of any dam- 
ages that the complainants may recover. 
The defendant is only a vendor, and if an 
injunction was granted, the manufacturer, 
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who is the real defendant, might find another 
agent here, who would continue to offer their 
lanterns upon the mai-ket, unless restrained 
by a new suit. If any bond is given it will 
be given by the manufacturers for the pur- 
pose of securing this market for their goods, 
and they would have no interest in starting 
another agency, when they had given bond 
for the protection of this agent; therefore, I 
think it is more equitable to the rights of all 
parties, to raise a bond from defendant, than 
to issue the injunction. If these reissues are 
sustained, then complainants are safe under 
a bond. I will give* the complainahts leave 
to move at any time for an enlargement of 
the bond, so as to keep them at aU times 
protected, as has often been done in other 
cases in this court. 

[For other cases involving these patents, see 
note to Irwin v. Dane, Case No. 7,082.] 



IRWIN (UNITED STATES v.). See Case 
No. 15,445. 

IRWIN (WILLIAR v.). See Case No. 17,761. 



3 [See Irwin v. Dane, Gases Nos. 7,081, 7,082. 
Also Dane v. Chicago Mannf g Co., Id. 3,557; 
Dane v. Illinois Manuf g Co., Id. 3,558.] 



Case No. 7,086. 

In re IRWINE. 

[1 Pa. Law J. 291; 1 Pa. Law J. Rep. 82.] 

Circuit Court, E. D. Pennsylvania. Oct. 13, 
1842. 

VOLUN'J'ART BaXKRIIVTOT — AOT 1S41, § 3— CON- 
STltrCTlON'. 

The second proviso, in the second section of 
the bankrupt law [of 1841 (5 Sfeit. 442)], is to 
be read as if pointed thus; *'In case it shall be 
made to appear to the court, in the course of 
the proceedings in bankruptcy, that the bank- 
rupt, his application being voluntary, has, sub- 
sequent to the first day of January last, or at 
any other timt>, in contemplation of the pas- 
sage of a bankrupt law, by assignment or other- 
wise, given or secured any preference, &c., he 
shall not receive a discharge," &c. 

Irwine having been decx*eed a bankrupt, 
his discharge was opposed on the ground that 
on the 15th June, 1841, he had made a gen- 
eral assignment containing a preference. 
(The exception, in point of fact, alleged that 
the preference had been made "in contempla- 
tion of the passage of the bankrupt law," 
but there was no evidence of this beyond the 
mere assignment, and the question was dis- 
cussed on general grounds.) The right to the 
discharge depended upon the construction of 
the second proviso in the second section of 
the bankrupt act. This section (the part 
material unpunctuated), reads thus: "And 
in case it shall be made to appear to the 
court, in the course of the proceedings in 
bankruptcy, that the bankrupt, his application 
being voluntary, has, subsequent to the first 
day of January last or at any otJier time in 
contemplation of the passage of a lanhrupt 
law," given a preference, &c., he shall not be 
discharged, except with the assent of a ma- 
jority in interest of the unpref erred creditors. 
The question was, whether the part in italics 
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should be pointed thus, has, subsequent to 
the first day of January last or at any other 
time, in contemplation; ov thus, has, subse- 
quent to the first day of Januaiy last, or at 
any other time in contemplation, &e. If the 
former way, then, of course, the preference 
in this case would bar a discharge, though it 
had not been made in contemplation of the 
passage of a bankrupt law; while, if the pas- 
sage were to be read the latter way, it would 
be no bar, unless the preference had been 
made in contemplation of the passage of the 
act As printed in several copies the point- 
ing was thus, "has, subsequent to the first 
day of January last, or at any other time, in 
contemplation," &c., which, of course, did not 
make the mere assignment a bar. The ques- 
tion was started several weeks ago, when 
Judge Randall said, that although his first 
impression had been the same as that impart- 
ed by the printed copies, and, accordingly, 
that a preference subsequent to the 1st of 
January, 1841, would not be a bar, unless 
made in contemplation of the passage, &c., 
yet the more he reflected on the language of 
the act, the more his doubts increased. He 
therefore wished to have the point argued. 
It was accordingly argued, in another case, 
by St G. T. Campbell, against the right to 
a discharge, and by J. A. Phillips, on the 
other side. The judge gave no opinion, but 
some time afterward said that he would pre- 
fer to have the case spoken to again in the 
circuit court He accordingly adjourned it, 
and it now came on to be argued. 

Mr. Meredith. 

In construing a statute no regard is to be 
had to the pointing. Neither as reported, 
considered, passed, or approved, are lesrisla- 
tive bills pointed. Punctuation is a matter 
done afterwards by the compositor, out of 
his own head. It is a matter of fancy, and 
in regard to which the practice of scarcely 
any two offices agrees. The court must look 
at the act as it was passed by congress— that 
is to say, without any punctuation, and give 
to its language, in that state, a judicial in- 
terpretation. The language here is, if the 
bankrupt has, &e., "subsequent to the first 
day of January last or at any other time in 
contemplation of the passage," &c. Xow, 
put a comma after the word "time" only, and 
the language means, if the bankrupt has, at 
any time, in contemplation, &c.; a construc- 
tion which discards as senseless, a great part 
of the language of the provision. If con- 
gress meant "has, at any time," why have 
they not used that form of expression? It 
would be shorter, clearer, as comprehensive, 
and more natural. Congress does not use 
this language, and it is, therefore, to be in- 
ferred does not mean what this language 
conveys. Point the language differently, and 
you give effect to every part of the enact- 
ment. It then reads, "subsequent to the 
first day of Januaiy last (or at any other time 
in contemplation of the passage of a bank- 



rupt act), &c. By this mode of punctuation 
alone can effect be given to the whole pas- 
sage. It being the duty of the court to in- 
tei-pret the statute from itself, it does not 
import us to consider whether or not this 
matter of punctuation will carry out the 
sense which, in a political view, we may 
deem to have been that of congress. The 
court will not speculate on that subject 
The court would obsei-ve, likewise, that the 
fact of a preference did not inevitably debar 
a bankrupt from a discharge, it did so only 
where his application was voluntary, and 
where he could not obtain the assent of a 
majority of his unpreferred creditor to his 
final ceitificate. The provision therefore did 
not destroy the general object of the law. 
The proceedings in invitum— the only pro- 
ceedings which had ever existed in any sys- 
tem of bankruptcy but that of our last law 
—were left undisturbed. The permission to 
make an application voluntarily was a fea- 
ture entirely new to bankruptcy; it was a 
great privilege to a debtor, and there was 
no reason why it should be granted in every 
case. It was only where a party came into 
the court free from any reproach of having 
made a preference, that he could himself in- 
sist on the benefits of a system with whose 
terms any sort of preference was at war. 

Mr. Clarkson, in favor of the discharge. 

The first part of section second [of the act 
of l&ll (5 Stat 442)] enacts, that preference 
in contemplation of bankruptcy shall bar a 
discharge; but as preferences had probably 
been made in anticipation of the passage of 
the law, when bankruptcy, in its technical 
sense, could not exist it is natural to look 
for a provision against preferences made in 
contemplation of the passage of a bankrupt 
law. This is exactly what we do find in the 
proviso, if our construction be adopted. The 
opposite construction forces into this provi- 
sion an independent and dissimilar enact- 
ment, which is this. If the bankrupt, &c., 
"has, subsequent to the 1st day of January 
last * * * * by assignment or otherwise 
given or secured any preference to one cred- 
itor over another," &c., he shaU be baiTed 
of a discharge. Now this language is gen- 
eral. It extends to every preference made or 
to be made "subsequent" i. e. any time sub- 
sequent, to the 1st day of January last; and 
this preference, be it observed, is a bar, no 
matter in what circumstances or with what 
purpose it has been made. How can such a 
proviso be reconciled with the main and pri- 
or part of the section, which declares, that 
after the passage of the law, a preference is 
a bar, only when given "in contemplation of 
bankruptcy, and for the purpose of giving a 
preference." 

This argument can be eluded but in one 
way, viz. by saying that the proviso applies 
to such preferences only as were made be- 
tween the 1st of January and the 10th of 
August the date of the enactment of the 
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law. It is an answer to tliis to say that no 
such restriction as this appears in the ex- 
pression "subsequent to the 1st day of Janu- 
ary last," and that no words restrictive of 
tlae expression are used in any other part of 
tlie act But in any event, we still ask, what 
reason can there be, except the "conteinpla- 
tion of the passage of a bankrupt law," why 
a preference made between January 1st and 
August 19th shall be a bar, while a prefer- 
ence before JanuaiT 1st is no bar? How 
senseless the enactment is made. Up to Jan- 
uary the 1st, a preference is no bar unless 
made in contemplation of the passage of a 
bankrupt law. Between January the 1st 
and August the 19th, it is a bar, though not 
so made. Then again, after the 19th, the 
law changes back, and the preference is no 
bar unless made in contemplation, &c. What 
reason can be assigned why these seven 
months and nineteen days should have been 
thus distinguished from the time anterior 
and the time subsequent? The court is asked 
to say that congress supposed that every 
preference during this time must have been 
made in contemplation of the passage of the 
law. But if the words "contemplation of 
bankruptcy," used in the first part of the sec- 
tion had, before their introduction in the act, 
acquired a settled construction— one under 
which "contemplation" is a- question of fact 
—how is it that contemplation of the passage 
of a bankrupt law is meant to be made an 
unavoidable conclusion of law. Is it not 
against sense to say, that after the act has 
passed, "contemplation of bankruptcy" is a 
matter of pure fact- while before the act 
passed— while there was yet the double 
doubt, 1st whether a law would pass, and 
2nd, whether the paxty would ever be af- 
fected by it— that contemplation then is an 
unremovable inference of law? 

Prior to the passage of the bankrupt law, 
preferences were lawful, even ruough made 
in insolvency, and for the pmrpose of giving 
a preference. They were therefore certainly 
lawful when not so made. CJan it be, then, 
that the act thus punishes the suffering debtor 
for an act which was lawful when he aid it, 
and which the bankrupt law so far now re- 
gards as not to attempt to disturb? xne other 
construction makes the law more severe to- 
wards a preference made before the passage, 
than towards one after the passage; for one 
of the latter kind is no bar linless made "in 
contemplation of the bankruptcy, and for the 
pm'pose of giving a preference," while one 
of the former kind (if made between the 1st 
of January and the passage of the act) is a 
bar at all events. That is to say, the act af- 
fixes a penalty to a preference made during 
a time when preferences were encouraged; 
and takes away the penalty the first moment 
that the only law which discouraged them 
comes into existence. The construction which 
we contend for harmonizes the aifCerent parts 
of the act If the preference has been made 
after the paslagB, then as in all cases it 
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must be shown to have been made in contem- 
plation of bankruptcy, so, if made before the 
passage, it must be equally shown to have 
been made in contemplation of the passage 
of a bankrupt law. In point of grammar the 
language "of the clause is simply ambiguous; 
for from the words alone we should be en- 
tirely unable to tell which meaning was the 
true one. Seeing then, that the language 
may, grammatically, mean one thing precise- 
ly as much as the other, the passage is left to 
be interpreted exclusively by the reason and 
sense of the case; and the considerations al- 
ready presented we think decisive in that re- 
spect The whole argument on the oth&r side 
is, that congress has not expressed itself with 
the most energetic brevity of which the Eng- 
lish language is capable. But this brevity 
is not the characteristic of statutory enact- 
ments. On the conti'ary, the expression used, 
is more according to legal precision than the 
other way. There is a certain manner- of 
specifying and particularizing adopted so gen- 
erally in statutes, that every ear recognizes 
it as the legislative style. Wherever a gen- 
eral notion is to be expressed, it is not done 
by a single comprehensive expression (for 
that would be too vague and abstract for the 
specific character of law), but one particular 
is first fixed that a definite example may be 
lodged in the mind, and then that particular 
is enlarged by generalities. This is a style 
so usual and so proper in statutes, that every 
draftsman adopts it Thus, would tbe legis- 
lature give a preference to the United States, 
in the case of all persons indebted to it, in 
any way. The language is, "any revenue 
officer, or other person hereafter becoming 
indebted to the United States by bond or 
otherwise" (Act March 3, 1797 [1 Stat 5l5j); 
not that the legislature meant revenue oflicers 
more than any other persons, or bond debts 
more than simple contract debts; for when 
.this objection was made (U. S. v. Fisher, 
2 Cranch [7 U. S.] 358), that if the legisla- 
ture had meant all persons and all debts, it 
would have said so, the court by the chief 
justice, Marshall, said that the two expres- 
sions were equally appropriate, and that "be- 
tween the two, there is no difference of mean- 
ing." Does the legislature of Pennsylvania 
make an enactment respecting all instna- 
ments of writing for the payment of money. 
The enactment is thus made, "bills, notes, 
bonds, or other instruments of writing for 
the payment of money." Act March 28, 1835. 
So, this very section enacts that nothing in 
the bankrupt law shall impair "liens, mort- 
gages, .or other securities"; and an example 
is foimdeven in the proviso under considera- 
tion: it says, "if the bankrupt &c., subse- 
quent to the first day of January last &e., 
by assignment or otherwise." In fact so 
usual and so proper is this form, that the 
other-^the naked generality— would have been 
umisual, and less proper; and we concliade 
from the general practice in this respect, 
that if the legislature had intended to say. 
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"has, at any time," they would have said It 
in some such form as this. The form adopted 
is the proper legislative style of saying, "at 
any time." The first of January, being the 
beginning of the year, and the time about 
Tvhich the passage of the law became prob- 
able, the legislatmre meant no more than to 
fix that day as a leading date. The construc- 
tion contended for on the other side, is not 
less inelegant than ours; and supposes con- 
gress to have used the extremest condensa- 
tion of diction. Why, for example, did not 
congress say, if the bankrupt "has, subse- 
quent to the 1st day of January last, or (has) 
at any other time, in contemplation of the 
passage of a bankrupt law, by assignment 
or otherwise," &c., &c. The insertion of the 
word "has" would have presented the sense 
contended for by the opposite counsel; and 
manifold forms exist of presenting the same 
idea. In placing, in such a place, a provision 
of so severe efEect— one purely arbitrary, and 
discordant with the analogies of the act, 
congress would have expressed itself clearly. 
On the whole, the passage, imder any read- 
ing, is inelegant. Our version is inelegant 
on the side of particularity, the besetting sin 
of statutes. Theirs is inelegant on the side 
of extreme costiveness — a rare characteristic 
of legislative style. 

Dillingham on the same side. 

The object of the baiikrupt law is to relieve 
honest but unfortunate debtors who make a 
full surrender of their property. The pro- 
viso of the second section is in restraint of 
the general remedy and in its nature penal. 
It should, therefore, be construed strictly. 
The very evil which the law would guai'd 
against, is the unwillingness of creditors to 
assent to the discharge of their debtors: to 
require that such assent from any portion of 
them should be procured, prior to a discharge, 
is to debar petitioners in a measure from the 
remedy. The law should therefore receive 
a construction in accordance with its general 
spirit It is easy to comprehend why congress 
should have guarded against preferences 
given purposely to anticipate and countei'act 
the passage of the law; but that preferences 
given without such thought or object should 
be regarded in the same light and visited 
with the same consequences Is quite incom- 
prehensible. 

It is submitted, that the words of the pro- 
viso do not call for such a construction; that it 
is opposed to the whole spirit and meaning of 
the law; and that it is equally opposed by ev- 
erything in pari materia. The words "ii it shall 
be made to appear to the court," used in con- 
nection with "the contemplation of the pas- 
sage of a bankrupt law," leave no room for 
argument that the motive of the preference, 
when it bears at all upon its character, is to 
be established byproof of some overt act. "Con- 
templation" being an operation of the mind, 
could be susceptible of proof only by words 
or actions, indicating the motive. AVherever 



the phrase applies, therefore, it is not used 
as descriptive of the character of these prefer- 
ences, in and of themselves. In relation to 
the analogous phrase in the first part of the 
same section, providing for cases "in con- 
templation of bankruptcy," the position that 
this is a fact to be proved affii-matively by 
the opposing creditor, and not a legal pre- 
sumption, was fully established in Breneman's 
Case [Case No. 1,830], and in Ex parte Potts 
[Id. 11,344]. See also the cases there cited, 
especially Fidgeon v. Sharpe, 5 Taunt. 539,. 
1 Lfarsh. 106, and M'Menomy v. Roosevelt, 3 
Johns. Ch. 446. Here we have the precedent 
words "if it shall be made to appear to the 
court," which makes an argument a fortiori. 
There is no pretence of any proof in this case, 
and I am instructed to say, if proof on the 
subject be admitted, that the contrary can 
be clearly established, and that the preference 
was compulsory. 

Again; it having been already shown that 
the proviso is in the nature of a penal en- 
actment, restraining the remedial character 
of the law, it is contrary to every principle 
in the administi"ation of justice, to adopt the 
construction which presumes a wrong mo- 
tive while there is room for any other. Fraud 
is never to be presumed. It cannot be con- 
tended but that thousands of cases of prefer- 
ence may have occurred since the 1st of Jan- 
uary, 1841, when no thought of the passage 
of a bankrupt law entered the mind of the 
unfortunate debtor. The words are so gen- 
eral as to include every possible case of pay- 
ment of every debt, although contracted for 
the necessary subsistence of a petitioner and 
his family. Nay, it is obvious that by far 
the larger class of preferences must neces- 
sarily have been without bad motive; and 
the construction virged, is in efCect to repeal 
the bankrupt law as to every man who has 
paid a debt since the 1st January, 1841. Nor 
is it to be admitted that the passage of the 
law was to be considered as a matter of 
course after this date. Its passage was still 
very imcertain, and so far from the idea be- 
ing everywhere rife, in the county (where 
petitioner resides) i it was but little thought 
of. This is proved by the fact that up to 
this time, from Chester county, with a pop- 
ulation of sixty thousand, there are not a 
dozen applicants. 

As a general rule, the grammatical con- 
struction is the legal construction. To ar- 
rive at the reading contended for the court 
is asked to change the natural and obvious 
punctuation as we find it in the printed copy 
of the law, for a theoretical and artificial 
punctuation;— to strike out the comma be- 
tween the phrase "or at any other time" 
and the phrase "in contemplation of the 
passage of a bankrupt law,"— and to include 
both phrases in parentheses; thus absolute- 
ly fencing out the qualifying phrase from 
that which precedes the parenthesis. If it 

1 The petition was from Chestfer county. 
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be said that we gre to construe the law with- 
out reference to punctuation, it is admitted. 
Still, the obvious, natural, common sense 
meaning of these words and phrases, with- 
out points, is to be found in the punctuation 
furnished by the printer or the proof reader, 
whose especial business it is to give the nat- 
ural meaning. Upon a question of punctua- 
tion, the lawyer and legislator may inform 
hxmself by consulting a practical printer. 
Then again, we have the supervision of the 
department, or committee, or father of the 
bill imder whose care it was printed. That 
this was the natural reading of the district 
com't is obvious from a passage in the opin- 
ion in Breneman's Case, already cited. No 
one things of anything else until the opposite 
theory is started and that theory rests upon 
a bare possibility. The authorities say "that 
we must adhere to the words of a statute, 
construing them according to their nature 
and import, in the order in which they stand 
in the act" — "according to the plan and ob- 



vious meaning of the words.' 



'Courts are 



not to presume the intention of the legisla- 
ture, but to collect them from the words of 
the act" by a soimd interpretation of its lan- 
guage, "according to reason and sound gram- 
matical construction." Dwar. St. 703. And 
to come to the case in point, when the quali- 
fying words are at the beginning; or at the 
end of a sentence, they refer to and govern 
the whole. Id. 704. This grammatical con- 
struction is fortified by everything else in 
the act. Looking at the provision in pari 
materia in the former part of this same sec- 
ond section, we find that a nalsed preference, 
even after the passage of the law, does not, 
in and of itself work a penalty, but, that 
It must be done "in contemplation of bank- 
ruptcy." This motive constitutes the all es- 
sential vice of the preference. How can it 
be conceived that congress should have in- 
tended to deal more harshly with prefer- 
ences made prior to the passage of the law? 
It is contrary to reason. It would be re- 
versing the order of things, and assuming a 
meritorious character for ex post facto laws, 
in tne very face of our constitutional pro- 
vision. Both classes of cases are in the 
same category, in the same? section, must 
have oeen in view of congress at the same 
time; and yet the court is called upon by a 
forced construction to say that congress in- 
tended in the one case to declare the prefer- 
ence a wrong in itself, and not in the other. 
Precisely the same argument arises from the 
provision respecting preferences before Jan- 
uary 1st, 1841. Who can imagine a reason 
for such a difference, in the character of an 
act done on the first hour of that day, and 
an act done on the last hour of the day pre- 
ceding? But this forced construction works 
an absolute wrong; because, if the phrase 
"in contemplation of the passage of a bank- 
rupt law," has no reference to the words 
"assignment or otherwise," giving preference 
since January 1st, 1841, then there is no qual- 
13FED.OAS.— 9 
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ification or limitation to such preferences 
whatever. We are forced to read it, as 
though congress had said in so many words, 
"subsequent to the first day of January last, 
although not in contemplation of the passage 
of a bankrupt law." Can this be? It leads 
at once to the result, that however innocent, 
nay virtuous and meritorious, may have 
been the preference, and supposing that 
these good motives could be proved, the 
court would not be at liberty to hear the 
proof, or if heard, to regard it. This would, 
inueed, be to punish virtue; for that there 
may be cases of preference meritorious and 
virtuous, is not only recognized in the act, 
but by the ujiiversal sense of the communi- 
ty. We cannot limit this construction to a 
mere matter of prima facie evidence— or le- 
gal inference until the negative be proved. 

The opposite argument is that if the leg- 
islature had really meant to apply the phrase 
"in contemplation of," &c. to all cases they 
woult- have used one general expression, 
xnat they might have done so is admitted 
—and that the law would have been more 
precise and- clear if they had done so. But 
this is the extent of the argument. It is a 
matter of style. One draughtsman of a law 
is d*i£use, another is concise — one is loose, 
another precise. But more frequently, by 
far, the most perfectly constructed law in 
point of style as it comes from the closet, 
is deformed and put awry and made to. ap- 
pear awkward by afterthoughts and amend- 
ments when it comes to be canvassed and 
criticised in a deliberative assembly. This 
argument is fully answered by the case of 
U. S. V. Fisher [2 Cranch (6 U. S.) 358]. 
Chief Justice Marshall there says in a case 
nearly analogous, "it is true the mode of ex- 
pression which has been suggested is at least 
as appropriate as that which has been used; 
but between the two thete is no difference 
of meaning, and it cannot be pretended that 
the natural sense of words is to be disre- 
garded, because that which they import 
might have been better or more directly ex- 
pressed." But this form of pnrase is not 
without reason and use. That a particular 
day should have been named, does not neces- 
sarily imply "that within that time con- 
templation of the passage of a bankrupt law," 
shall be a matter of legal intendment. It 
may have been very natural and very well 
to have called the attention to a particular 
class of cases as more likely to come within 
this - category. Less proof would perhaps 
be required by the court to establish the fact 
of such contemplation, where the jpreference 
was given, while the discussion of the law 
was going on, and its friends were every- 
where urging it forward. 

Meredith replied. 

BALDWIN, Circuit Justice (after stating 
the facts). We are of opinion that the evi- 
dent meaning of the law is asserted by the 
counsel against the discharge. To adopt the 
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contrary construction would' fee to strike out 
the words "subsequent to the 1st day of Jan- 
uary last," or leave them utterly useless by 
making this clause read, or "has at any time 
in contemplation," &e., which would be con- 
ti-ary to the rule, that if the words admit 
of it, effect shall be given to them when no 
repugnancy would arise between the differ- 
ent parts of the clause. If these words indi- 
cated that no other cases than preferences 
given in contemplation of the passage of a 
banknipt law were intended to be provided 
for, there can be no reason assigned for the 
introduction of a phrase, which can have 
no effect on a case fully definea without it; 
provides for a case of a description entirely 
different, and in no wise governed by the in- 
tention of the bankrupt, but dependent on the 
time when the act of preference is done. 
That case is definitely described, a preier- 
ence given "by assignment or otherwise," 
after "the 1st day of January, 1841," the very 
case now before the court. In so reading 
the law (for it can scarcely be called con- 
struing), we give effect to the language used 
as it is clearly intended; there is neither a re- 
pugnancy in its provisions, surplusage in its 
terms, or obscurity in the language through- 
out. It is not for us to usurp the province 
0- the legislature, by inquiring into, and ad- 
judicating on the expediency or policy of 
this provision: it was within their constitu- 
tional power to act on this subject according 
to their discretion; and having exercised it, 
we are bound to cany their enactment into 
execution. 

The argument which has been raised on 
tne punctuation of this clause, tends to mais-e 
it obscure and without meaning; which 
would be conclusive against it; but in the 
construction of laws, punctuation is no crite- 
rion of the sense of the legislatm*e, unless it 
is in conformity with their intention as ex- 
pressed in the words they use. Punctuation 
is generally the act of the clerk or printer, 
which the court will disregard, if taking the 
instrument by its four corners, and looking 
at all its provisions, a judicial construction 
points to an intention different from what 
the mere punctuation indicates, as is clearly 
the case here. Vide [Ewing v. Burnet] 11 
Pet. [36 U. S.] 54. 

In the construction of all laws, the best 
rule is to gather the intention of the legis- 
lature from the words used, rather than 
to attempt to infuse in tueir acts a meaning, 
whicn will require the omission of words 
which are Tised, or the insertion of words 
omitted, in order to extract the supposed 
meaning of its provisions. Every legislative 
body must be supposed competent to express 
their intention in intelligible language, and 
to have done so in prescribing a written 
rule of conduct "As men whose intentions 
require no concealment generally employ the 
words which most dh-ectly and aptly ex- 
press the ideas they intend to convey," leg- 
islatures "must be imderstood to have em- 



ployed words in their natural sense, and to 
have intended what they have said." [Gib- 
bons V. Ogden] 9 Wheat. [22 U. S.] 188. And 
the intention of the lawmaker is the law 
itself, when it is indicated by the use of 
piain words. 

The present bankrupt law is an anomaly 
in legislation; the provision for voluntary 
bankruptcy, is in effect, the adoption of the 
insolvent laws of the states, but with an en- 
iire new and most important feature, the 
petitioner becomes entitled to a complete dis- 
cnarge from all his debts, whereas an in- 
solvent law only secures his person from ar- 
rest. In this particular, congress have ex- 
ercised power expressly prohibited to the 
states by the constitution of the United 
States, and not granted by it to congress, 
otherwise than by the express power ''to 
establish uniform laws on the subject of 
bankruptcies throughout the United States." 
To this power there is no limitation, and 
consequently it is competent to congress to 
act on the whole subject of bankruptcy with 
a plenary discretion. Hence they may give 
to the discharge what effect they please, 
and in consequence may not only impair, 
but extinguish the obligations and the con- 
tracts of a bankrupt. Whatever doubts may 
exist as to the sound policy or justice of 
doing this on the application of the debtor, 
the power being the same to provide for one 
case as another, must be considered to be 
equally constitutional, whether the proceed- 
ing is on behalf of debtor or creditor. Con- 
gress have adopted a system which em- 
braces both classes of cases, under the belief 
tuat the state of the country required it, 
and so far as they have authorized the dis- 
charge of a debtor on his own petition, the 
law must be executed by the appropriate 
court; but inasmuch as this is a principle 
unknown to the bankrupt law of England, 
and of these states before the constitution, 
or the act of 1800 [2 Stat. 19], it ought not 
to be expanded by construction, so as to in- 
terfere with the rights of creditors, further 
than the law authorizes, or exempt the debt- 
or from any restrictions imposed upon him 
as requisites to his discharge. 

If then, the "words of this clause were less 
explicit ^an they are, we should endeavor 
to give them the effect contended for by the 
creditor in this case, if they would admit of 
it; a provision for voluntary banki-uptcy 
which gives the same effect to a dischai*ge 
as an involuntary one, is an experiment in 
legislation which must have a fair trial, but 
must not be extended beyond the lines drawn 
by the law as it now stands. This should be 
done only by legislating for the future, not 
by construction of the past; hitherto bank- 
rupt laws have not been favored by con- 
gress, and perhaps not in the general opinion 
of the community; they certainly will not be- 
come more so in either, if those points which 
favor the debtor and bear hard on the cred- 
itor, are too benignly viewed by the com-ts 
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in tlieir exposition and execution of tlie pres- 
ent law. 

It was certified to the district court that 
the petitioner in this case is not entitled to 
a discharge, without the consent of a majori- 
ty of the creditors in interest who have not 
been secured. 



Case Wo. 7,087. 

The ISAAC ALLERTON. 
[See Caae No. 7,088.] 
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The ISAAC ALLERTON. 

ALDERSLADE et al. t. The ISAAC AL- 
LERTON. 

[5 Adm. Rec. 612.] 

District Court, S. D. Florida. Dec. 23, 1856. 

Salvage— Compensation— Duty op Makshal. 

[1. Four hundred and tliirty-four persons and 
a large number of vessels were engaged ofE and 
on for two months in saving cargo of a ship 
sunk in five fathoms of water, 15 miles from 
Key "West. The cargo was reached by tearing 
ofiE the deck planks, by explosives, by contrivan- 
ces for fishing up the packages, and by diving, 
and the services generally were attended with 
considerable danger to life and health. The 
saved property was valued at $96,309. Eeld, 
that one half the net value should be allowed 
as compensation.] 

[Cited in Baker v. The Slobodna, 35 Fed. 
541.] 

[2, "Where a vessel is lost, the salvage on 
property saved should be less than where the 
vessel is saved, although in the former case the 
value of the property saved may be greater.] 

[3. "Where a vessel is saved, the salvage 
should be proportionate to the promptness and 
skill of the rescue.] 

[4. Willful breaking of boxes or packages of 
cargo by salvors, except in cases of urgent ne- 
cessity, will forfeit the salvage.] 

[5. No urgent necessity arises from the fact 
that the salvor's boats are not large enough to 
carry the boxes or packages intac^ when there 
are vessels sufficiently large for the purpose at 
hand.] 

[6. It is the duty of a marshal taking posses- 
sion of salved property, and in selling the same, 
to preserve the marks thereon, where obliterat- 
ed, to take an inventory thereof, to keep ac- 
counts of the goods saved by different salvors, 
to arrange the goods for sale, and to employ as- 
sistance, if necessary, and charge for the same 
as a disbursement in the cause.] 

In admiralty. 

"Winer Bethel, for libelants. 
"Wm. R. Nackley, for respondent. 

MARVIN, District Judge. This is a suit 
brought by George Alderslade and 433 oth- 
ers to recover salvage for their services in 
saving portions of the materials and cargo of 
the ship Isaac Allerton [Baldwin, master], 
sunk about fifteen miles from this port The 
ship was laden with a valuable cargo, con- 
sisting of dry goods, groceries, hardware, 



and a variety of other articles. Intended for 
the "Western trade, and was bound from 
New York to New Orleans. During the 
night of the 27th of August, while on her 
voyage, she encountered a hurricane, which 
drove her onto the reef, where she rolled 
and thumped very heavily for several hours, 
the sea breaking over her. The ship's com- 
pany were in great danger of loss of life, 
by the ship's breaking up and going , to 
pieces. The master cut away the masts, 
and the ship drove over the reef, and sunk 
in five fathoms of water, the master and 
crew escaping in their boats, as she was go- 
ing down. They got safely to the shore, 
and were picked up, the next day, by the 
wrecking schooner Florida. The wreck was 
soon visited by nearly or quite all the wreck- 
ing vessels and boats on tne coast, and the 
labor of saving the cargo was commenced 
and carried on by several parties or sets of 
salvors, each party for itself. The ship lay 
about five fathoms under water, a little 
careened, her upper deck being five and 
eight feet under water. A diver went down 
and fastened a hook in a plank found start- 
ed in the deck, and, a purchase being rig- 
ged to the mast of a large wrecking vessel, 
the plank was torn ofC. Other planks were 
removed from time to time in like manner, 
and the light let into the hold, which greatly 
facilitated the operations of the divers. The 
goods between decks being saved, and a 
considerable portion in the lower hold, the 
planks of the lower deck were somewhat 
loosened bythe explosion of a quantity of gun- 
powder, and then torn off by purchases. As 
the deck planks were in this manner remov- 
ed, the salvors saved as much of the goods 
as they could by "fishing", or by striking an 
iron piece, fastened to the end of a long 
staff, into the boxes and packages, and 
drawing them to the surface. This mode 
of saving them met witli partial success at 
first, but as the water deepened it became 
much more uncertain. Besides, the pack- 
ages were often jammed and fastened to- 
gether, so that they could not be detached 
and recovered in this manner, and diving 
for each separate package became the 
means of saving the principal part of the 
cargo. The divers had no submarine armor 
or diving bell or other artificial apparatus, 
but each diver plunged into the hold, hav- 
ing one end of a small line around his 
waist, the other being held by another diver 
stationed in a boat, and ready to follow and 
extricate him in case he should get entan- 
gled. "When at the bottom the diver fasten- 
ed a pair of iron hooks or clamps with a 
rope attached to the box or bale, by means 
of which it was raised. The salvors were, 
by no means, all divers. The diving was 
principally done by some, fifteen or twenty 
persons. Diving in deep water produces a 
headache; blood frequently runs from the 
ears and nose. It cannot be continued for 
several hours, much less days, without in- 
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teryals of rest It is attended, too, witli 
considerate danger to life and health, 
though in the present case no lives were 
lost, and no very serious accident occurred, 
except that one man's face got badly cut 
and injured while diving. The persons who 
did not dive waited upon the divers, and re- 
ceived and took care of the goods. The 
labors of the sevei-al parties of salvors, or of 
some of them, were continued, from time 
to time, through a period of two months, 
and the total value of the cargo and ma- 
terials saved by them is §96,309.72. 

In relation to the question of the amount 
of salvage that ought to be allowed the 
salvors, it may be remarked that the prin- 
cipal circumstances of the case are extraor- 
dinary, no instance ever having occurred 
before upon this coast of saving so large an 
amount of property by diving, or of saving 
any amount by diving in so deep water. 
Small quantities of goods have often been 
saved by diving into the holds of wrecked 
ships in eight and ten feet of water, and the 
court has allowed fifty, sixty and seventy- 
five per cent, of the value, according to the 
circumstances,— vide The Oimbus [Case No. 
2,718]; The Van Bree [unreported]; and The 
Telamon [Case No. 13,820],— and in one case, 
—Lowe V. Some Linens [unreported],— saved 
by diving into the hold of an abandoned 
ship on the coast of Yucatan, ninety per 
cent was allowed; but in this case no claim- 
ant appeared, and it was not supposed any 
ever would appear, and it is neither prece- 
dent nor authority for any other case than 
one like it, any more than the case of The 
William Hamilton, 3 Hagg. Adm. 168, in 
which the English court of admiralty gave 
the whole of the proceeds of a sale of a 
derelict, £35, to the salvors, no claimant ap- 
pearing, is a precedent for a case where a 
claimant may fairly be expected to appear, 
or when the amount saved is greater. The 
case which most resembles the one now 
under consideration, which I have found 
anywhere reported, is the case of The The- 
tis, 3 Hagg. Adm. 14, and an appeal, 2 
Knapp, 390. The British frigate Thetis, 
having on board §810,000 in bullion, belong- 
ing to British merchants, struck upon a rock 
on the coast of Brazil, and drove into a cove 
about 450 feet wide, surrounded on three 
sides by nearly perpendicular cliffs of rocks, 
150 and 200 feet high, where she sunk, and 
where the sea in bad weather, or with a 
southerly wind, would rush in with great 
force, causing a fearful whirlpool. The hull 
went to pieces, leaving the treasure upon 
the bottom, in five and six fathoms of wa- 
ter. The salvors, consisting of the admiral 
on the Bi-azil station and the captains and 
crews of the sloops of war Lightning, the 
War Spike, the Algerine, and the tender 
Adelaide, engaged in the enterprise of sav- 
ing the treasure. They constructed diving 
bells from the water tanks of their ships, 
using, in one instance, a fire engine for an 



[13 Fed. Cas. page 132] ■ 

air pump, erected a derrick 158 feet in 
length, constructed of twenty-two separate 
pieces of spars, stepped in the rocks near 
the water's edge, and secured by a chain 
cable to the tops of the cliffs, by which they 
worked the bells for some time with great 
success. The sea afterwards broke away 
.the den-ick. They then extended suspension 
cables from cliff to cliff, by which they 
worked the larger bells. The smaller one 
they worked from their launches. The bot- 
tom was carefully surveyed, and it was 
found, that the treasure was confined to a 
space of about thirty-one feet by forty-three, 
and covered over by heavy boulders of gran- 
ite, the interstices between which were filled 
by guns and fragments of the wreck. This 
whole heap was completely cleared away to 
the bottom, and the rocks rolled one side. 
Numerous rocks were removed, varying in 
weight from five to sixty-three tons. Huts 
were constructed, and an encampment made 
for the accommodation of the men. Their 
services were continued for eighteen months. 
They suffered much in their health from 
fatigue and exposure. Four men were 
drowned. They saved in bullion §750,301, 
and in ordnance stores £1,206 10s. Sd. Ex- 
pressing the total value in English money at 
£157,349 17s, the privy council, on ap- 
peal, allowed for salvage £29,000, or a little 
less than one-fifth of the gross value; char- 
ging the expenses, including £13,800 allowed 
the lords commissioners of the admiralty for 
the wages of the men, victuals, stores, and 
wear and tear of the vessels engaged in the 
service, and about £12,000 for other ex- 
penses to the residue, which left for the 
owners and underwriters a fraction less 
than two-thirds of the gross value of the 
treasure saved. This case is remarkable for 
the mechanical ingenuity displayed by the 
salvors, their persevei-ance under great diffi- 
culties, their protracted labors, and the veiy 
large amount of treasure saved. In the case 
under consideration, there was no resort to 
any mechanical inventions or instruments 
to save the property. The labors of the 
salvors were not so long protracted, nor the 
amount saved by them so great, as was 
saved in the Thetis. The number of salvors 
in both cases was probably nearly equal. 
Upon a full view of all the circumstances 
in the present ease, I think, that the one- 
half of the net value of the property saved 
is a reasonable salvage, aU expenses to be 
first deducted, and the balance equally di- 
vided between the owners and salvors. The 
amount of salvage, divided among the sal- 
vors in the ordinary manner, will make the 
men's shares about fifty dollars each; but 
divided, as it must be, in such a manner as 
to reward the divers with an extra allow- 
ance for their superior merit, it will enable 
the court to reward them handsomely, and 
pay the other salvors a fair compensation 
for their work and labor. It is a settled 
rule of decision in this court, from which it 
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rarely or never departs, that the amount of 
salvage, in a case where the vessel is lost, 
shall he less, although the property may be 
greater, than in a case where the vessel is 
saved, ceteris paribus; and in proportion 
somewhat to the promptness and skill with 
which a vessel is rescued from peril, is the 
reward to be increased. The reasons for 
this rule are obvious. "When the vessel is 
lost, there is usually a great loss of prop- 
erty, and we are not to aggravate this loss 
by charging the little that may be saved 
with a greater salvage than the claims of 
simple justice may demand; and the claims 
of simple justice to the salvor do not ordi- 
narily extend beyond a fair compensation pro 
opere et labore. All beyond this is a gra- 
tuity given or withheld by the courts upon 
grounds of public policy. When the vessel 
and a large amount of property have been 
lost, and a fra,gment only saved, there is 
but little and less means for giving such 
gratuities. Hand v. The Elvira [Case No. 
6,015]. But when the vessel and entire 
cargo have been rescued from .certain perU, 
a substantial service has been rendered the 
owners, by preventing a loss; they can af- 
ford a more liberal reward; and sound poli- 
cy dictates such a reward, and the amount 
of property saved furnishes the means of 
making it. Hence both the interests of own- 
ei-s and wreckers correspond. This rule ap- 
plies with more or less force to the case be- 
fore the court 

It is necessary to advert to another feature 
In this case. I find that the marshal has re- 
turned in his account sales but few or no 
marks upon the boxes or packages. This 
omission is unusual. He explains it -by say- 
ing that, when the sales first commenced, he 
found the marks much defaced, and in many 
instances difficult to ascertain, and after a 
time much of the goods were brought in and 
landed by the salvors in bulk and without any 
boxes; the boxes having been broken open 
in some instances by accident, and in others 
probably by design. Hence the numerous 
items of sales of "lots and parcels," without 
any marks. The loss of these marks is a 
serious misfortune to the owners of this car- 
go, as it forces upon them, of necessity and 
without their consent, a mode of settlement 
among themselves which may be very un- 
just, and very different in its result from 
what it would be if the marks had been pre- 
served, so that the different shipments could 
be identified and their ownership ascertain- 
ed. Now, it may be admitted that a large, 
number of these marks were destroyed by 
the action of the water, yet I cannot but 
think tha^ had that care been exercised 
which the parties concerned were bound to 
exercise, many more of these marks would 
have been preserved, perhaps enough to ad- 
just the loss by. The salvors were not jus- 
tified in breaking open any of the boxes or 
packages except under circumstances of ur- 
gent necessity. They were bound to exer- 



cise the same care in saving the property 
and in preserving the marks which we may 
reasonably suppose they would wish others 
to exercise in regard to their property under 
like circumstances, and I cannot conceive 
any one of these salvors, if he understood 
his rights and his interests, would be satis- 
fied to have his boxes broken open, or the 
marks in any manner defaced by a salvor, 
except under circumstances of urgent neces- 
sity. The Amethyst [Case No. 330]. I do 
not suppose that any of these boxes were 
broken open by the salvor with a fraudulent 
design. If so, a forfeiture of his salvage 
would inevitably follow. But I do suppose 
that, in many instances, the salvors did 
break open boxes, and took out the goods, 
and stowed them in bulk in their boats, with 
a view to their own convenience, and the pro- 
motion of their own supposed interests, and 
in disregard of the rights of the owners, and 
of the express injunctions contained in their 
wrecking licenses. Now, this was wrong, 
and I wish it to be understood by the 
wreckers on this coast that the law will not 
justify them in breaking open the boxes or 
packages they may save or pick up, except 
upon the most nrgent necessity; and that 
the fact that their vessels are not large 
enough to carry the box or bale does not pre- 
sent such a case of necessity, when there 
are other vessels at hand, which may be em- 
ployed for that purpose; and that they are 
bound by their relation to the property to 
take some pains to preserve its marks. Be- 
sides the inconvenience to the owners which 
the loss of such masrks occasions, there is an 
additional reason why boxes and packages 
should not be broken open by the salvors 
without urgent necessity; and that is, it af- 
fords an opportunity to the covetous and av- 
aricious among themselves, and among per- 
sons on shore, to embezzle or steal portions 
of the goods saved, and they are- not at lib- 
erty, either upon principles of law or mor- 
als, to tempt either themselves or others un- 
necessarily to commit so grave a crime. Be- 
lieving that the misconduct of the salvors' is 
to be attributed more to ignorance than de- 
sign, and as no complaint is made against 
them by the respondent's proctor, I feel at 
liberty, in the present case, to pass by their 
conduct with the remarks made, without in- 
flicting upon them any other penalty or for- 
feiture. 

Touching the duties of the marshal, it is 
to be observed that he had in hands, in this 
case, from the beginning, an attachment or 
waiTant of arrest, commanding him to at- 
tach, seize, and take into his custody the 
cargo and materials of the ship, "and to 
keep the same untU the further order of the 
court" It was his duty to have obeyed this 
mandate literally. He had also a mandate 
to sell the damaged and perishable portions 
of the cargo. Under these orders, it was his 
duty to take, forthwith, the exclusive pos- 
session of these goods, to sell those that were 
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perishable, and to store the residue in some 
safe place, secured by lock and key, kept 
by himself. In selling the goods, it was his 
duty to take the marks, and where they 
were obliterated to take an inventory, to 
have kept the account sales of the goods 
saved by different sets of salvors separate, 
so as to facilitate a settlement of the salvage, 
and to have arranged the goods for sale. In 
short, the whole matter, from the beginning 
to the end, was committed to him by the au- 
thority of law, and neither the salvois nor 
the master, nor his consignee, nor any other 
person, had any right to interfere with him 
in the performance of his duties. His was 
the responsibility and accountability. If, in 
the performance of these duties, the services 
of a clerk or of laborers became necessary, 
he had authority to employ them, and their 
reasonable pay would have been allowed 
him as disbursements in the cause. The 
principles of law are too well settled to need 
authority for their support, but the cases of 
Burke v. Trevitt [Case No. 2,163] and The 
Phebe [Id. 11,0G6] may be referred to. The 
remarks are not made with the view of cen- 
suring the marshal as to the manner he has 
performed his duties in the present case. I 
can well see that they were difficult and 
onerous, and no court has a more compe- 
tent and efficient marshal. But they are 
made with an intent to indicate, for his fu- 
ture government, more fully than has here- 
tofore been done by the court, what are his 
privileges, duties, and responsibilities. 

It is therefore ordered, adjudged, and de- 
ci-eed that the libellants and petitioners have 
and recover, in full compensation for their 
services, fifty per cent, upon the net value 
of the property saved, or such a per cent 
upon the gross value as will be equal to fif- 
ty per cent, upon the net value, and that the 
net value be ascertained by deducting from 
the gross value the costs and expenses of 
this suit, the wharfage, storage, and all oth- 
er charges, to be ascertained and allowed by 
the court, and that all other questions be re- 
served. 
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District Court, S. D. New York. July, 1847. 

Abmiraltt— Pleading — Prematdre Suit— Costs 
— cohtkaot for tvobk akd labor— con- 
DITION Preoedent— Delivery. 

1. To entitle the claimant or respondent, in 
admiralty, to claim judgment against the libel- 
lant preliminarily, on the ground that his nglit 
of action did not mature until after the suit 
was commenced, the objection must be raised 
by plea in abatement or demurrer. 

1 [Reported by Abbott Brothers.] 



2. And where such plea has not been inter- 
posed, the court will not pronounce against the 
action merelv on the ground that it was prema- 
turely brought, if the right of action is perfect- 
ed before the final hearing. 

[Cited in The Hyperion's Cargo, Case No. 
6,987.] 

3. In such cases parties will be protected, in 
the adjustment of costs, from any injustice aris- 
ing from a too early commencement of the suit. 

4. Where the owner of property places it in 
the hands of another person, solely that the lat- 
ter may make repairs, improvements, additions, 
&c., to it, and afterwards demands and receives 
the redelivery of it, this is not an admission on 
the part of such owner that the services agreed 
for have been performed, nor does it estop him 
from contesting the fact of the fulfilment of 
the agreement. 

5. It seems, however, that such acceptance of 
the redelivery of the property may be regarded 
at law as an admission that the owner has re- 
ceived some benefit, and that the other contract- 
ing party is entitled to some remuneration for 
the work done. 

6. The libellants, manufacturers of steam-en- 
gines, had contracted with the claimants to build 
for a boat owned by the latter, a steam-engine, 
with the main cylinder eighty inches diameter 
of bore, and twelve feet stroke of piston, of t^e 
best materials and workmanship, and of sufltt- 
cient and suitable size and strength in all its 
parts, and to include all modern improvements; 
the boilers to be of the best Pennsylvania 
wrought iron, and of the most approved con- 
struction for generating steam with economy 
of fuel, and of size to supply the cylinder with 
steam at as many pounds pressure to the square 
inch on the piston, when working with the throt- 
tle wide open, as are used by the fastest steam- 
boats on the Hudson river when going at their 
greatest speed. Held, upon this agreement and 
upon the evidence jn the cause, that the inten- 
tion of the parties was that the boilers should 
be so constructed as to furnish the engine with 
at least forty pounds pressure of steam to the 
square inch on the piston (or boiler) when work- 
ing with the throttle valve wide open, using 
such length of cut-ofiE to the piston as was cus- 
tomary with the class of boats referred to. 

7. Where, by the terms of a contract for the 
construction of a steam-engine, in a boat ownea 
by the employing party, the consideration-mon- 
ey was to be paid by instalments as the work 
advanced, so that a large portion of it would be 
payable before the time for the full performance 
of the contract:— Held, that the perfect fulfil- 
ment of the agreement by the party employed 
was not a conditionyprecedent to the obligation 
of it upon the employer; nor could the latter 
take possession again of the boat without com- 
pensating the former for the benefit actually re- 
ceived, although the work was not done in en- 
tire conformity with the specifications. 

[Cited in The Richard Busteed, Case No. 11,- 

764.] 
rCited in Fruin v. Crystal By. Co., 89 Mo. 

401, 14 S. W. 557.] 

8. Where, by the terms of a contract for 
building a steam-engine, the work was to be 
done under the superintendence of the employ- 
ers, and to be paid for in instalments as it pro- 
ceeded, and was to be finished at a specified 
time; and the work was protracted beyond that 
time, but the employers continued their super- 
intendence, and made payments on account 
thereafter:— fl"f?cf, that by so doing they acqui- 
esced in the delay and estopped themselves from 
claiming damage therefor. 

9. Where a contract between the owners of 
a steamboat and other parties for the erection 
of a steam-engine in the boat, provided that the 
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builders should test and prove the work, when 
completed, in a certain way; and before they 
had so tested and proved it, the owners of the 
boat took possession of her, and commenced 
running her, and the builders thereupon com- 
menced an action without ever having applied 
the stipulated tests:— Held, that the action was 
not prematurely brought; as the owners, by 
taking possession of the boat as their own, must 
be regarded as having admitted their liability 
to pay whatever was justly due for the work 
actually performed. 

This was a libel in rem by "The Allaire 
Woi-ks," a corporation created tinder the 
laws of the state of New York, against the 
steamboat Isaac Newton, to recover for an 
enfjine, &e., supplied to that boat The libel, 
after setting forth the corporate character of 
the libellant, averred the following facts:— 

That on or shortly after November 1, 1845, 
the libellant, by an instrument in writing, 
bearing date as of that day, agreed with 
Daniel Drew, Elijah Peck, and Isaac New- 
ton, of the city of New York, to build for 
them and to set up, complete and ready for 
use, in a boat then building by William H. 
Brown, a shipwright carrying on business in 
New York, a low-pressure beam steam-en- 
gine, with the main cylinder eighty inches 
diameter of bore and twelve feet stroke of 
piston, of the best materials and workman- 
ship, and of sufficient and suitable size and 
strength in aU its parts, and to include all 
modern improvements; the engine to be se- 
cured in the boat in the best and strongest 
manner, and in all respects as an engine of 
such unusual power required for its firmness, 
seciu'ity and permanency; its shafts and 
cranks to be of the best wrought iron; the 
steam pipes, copper; copper to be substitut- 
ed for iron where it could be done to the ad- 
vantage of the engine in lightness and dura- 
bility; the general appearance to be im- 
proved by as much bright work as good taste 
might dictate; the whole workmanship to be 
such as would be creditable to the builders 
and owners; the boilers to be of the best 
Pennsylvania wrought iron, and of the most 
approved construction for generating steam 
with economy of fuel, and of a size to sup- 
ply the cylinder with steam at as many 
pounds pressure to the square inch on the 
piston, when working with the throttle wide 
open, as were used by the fastest steamboats 
on the Hudson river when going at their 
highest rate of speed, together with blowers 
and blowing engines complete; the engine 
to be furnished with all necessary tools, fixt- 
ures, and bells, and to be put into successful 
operation under the superintendence and to 
the satisfaction of Isaac Newton. And it 
was further agreed that the libellant should 
thoroughly try and prove the engine and 
boilers with as much pressure of steam on 
each sqcare inch of the piston as was custo- 
mary in the fastest boats upon the Hudson 
river when going at their fullest rate of 
speed; and if any part of the engine or boil- 
ers, or their appurtenances, should prove to 
be weak or defective, they were to substitute 



for the same, others of more suitable mate- 
rial or construction, so that the whole should 
be perfect in every part; and the engine, 
with its boilers and appurtenances, was to 
be completed and put to trial and proof on or 
before the fifteenth day of May then next. 
The libel further alleged that Drew, Peck, 
and Newton, by the contract above men- 
tioned, agreed on their part to pay to the 
libellants the sum of forty-sis thousand dol- 
lars, in four equal payments, as the work 
progressed; the last payment to be made 
when the engine, and all things appertaining 
thereto, were completed, tested, approved, 
and accepted by Drew, Peck, and Newton. 
The libel further alleged that the libellants 
proceeded to build, and made ready for use 
in the steamboat referred to in the contract, 
a steam-engine, conforming to the specifica- 
tions of the agreement. That the engine, 
with all necessary tools,, fixtures, and bells, 
was completed, and put into successful op- 
eration and motion under the superintend- 
ence of Isaac Newton; that the engine, with 
the boilers, blowers, and blowing engines 
complete, of the description, quality, and par- 
ticulars mentioned in the agreement afore- 
said, had been completed and thoroughly test- 
ed, tried, and proved in the manner required 
by, and according to the terms of the said 
agreement, and the same, with all their ap- 
purtenances, had been accepted by the said 
Drew, Peek, and Newton, who had com- 
menced running the steamboat as a passage- 
boat between New York and Albany; and 
that Isaac Newton had expressed his ap- 
proval of the engine, boilers, and appur- 
tenances. The libel further averred that the 
other contracting parties had not paid for 
the work according to their agreement, but 
that there remained due to them, including 
charges for extra work, the sum of $13,- 
636.47; that extra work not required by the 
agreement had been put upon the boat, 
which, with materials furnished therefor, 
amounted to the sum of ?6,630.47, which had 
not been paid to the libellants; and that the 
steamboat, with all her appurtenances, was 
now in the possession of the other contract- 
ing parties. The libel prayed an attachment 
against the boat and her appurtenances, and 
that all claimants might be cited to appear 
and answer, without oath, and that the court 
would pronounce for the libellants for the 
balance claimed, and for such damages as 
shall be deemed proper, &c. 

To the libel was annexed a copy of the con- 
tract, from which it appeared that a very 
similar agreement had previously been made 
by Drew, Peck, and Newton, with John Tay- 
lor and Ourtis Peck, in whose place the libel- 
lants had been afterwai'ds substituted. 
There was also annexed a statement of the 
amount of work done by the libellants, with 
a bill of particulars of the extra work; the 
whole of which amounted to $48,630.47. A 
credit was given upon the account for vari- 
ous payments, amounting to $35,000, leaving- 
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due to the libellants the balance claimed in 
the libel 

The claimaxits, Drew, Peck, and Newton, 
filed their claim and answer, November 11, 
1846. The answer admitted the contract set 
forth in the libel, but denied that the libel- 
lants performed the contract according to its 
true intent and meaning, as alleged in the 
libel, (specifying various particulars in which 
the libellants had failed to perform, and neg- 
ativing the fulfilment of the affirmative stip- 
ulations on the libellants' part,) and denied, 
in general, that the engine, with all pumps, 
tools, fixtures, and bells, were, at the time of 
filing said libel, completed, and put into suc- 
cessful operatiQn and motion in the manner 
required by the contract, under the superin- 
tendence of Isaac Newton, or to his satis- 
faction; or that the engine, with its boilers, 
had been thoroughly tried and proved by li- 
bellants, according to the contract. And it 
was averred that a sufiicient time had not 
been allowed the claimants before filing the 
libel, to try and prove the engine and boil- 
ers, according to the contract; and that such 
trial could not be made, because of the in- 
sufficiency of the boilers to generate the 
steam requisite thereto. The answer further 
alleged that the claimants, having been from 
May 15 to October 8, 1846, delayed by the 
failure of the libellants to complete the con- 
tract, they, on the last-mentioned day, com- 
menced running the boat, as a passage-boat, 
between New York and Albany, "subject to be 
completed and furnished and finished by the 
libellants, in all things according to the con- 
tract, and without any waiver of the condi- 
tions thereof, or of the damages to which they 
were entitled;" audit alleged that after the 
boat commenced running, and two weeks after 
the libel was filed, a number of men were em- 
ployed and worked on the boat under the di- 
rections of the libellants, completing the 
same. The answer further alleged that pay- 
ments had already been made equal to and 
beyond the full right of the libellants; de- 
nied that the claimants ever paid moneys on 
the charges for extra work, or ever acknowl- 
edged that libellants had any claim therefor; 
and the answer denied their right to the 
same, ancl denied that any extra work was 
performed beyond a small item, amounting 
to about $200, and denied the right of libel- 
lants to charge even for that as an addition 
to the contract price. The answer further 
claimed a credit of $667.37, for coal furnished 
the libellants in July, 1840; and claimed oth- 
er sums paid by them for fixtures, &e., to the 
boat, which the libellants ought to have sup- 
plied; and denied that $13,630.47, or any 
part of it, was due the libellants, or that the 
libellants had any lien on the boat when the 
libel was filed. 

Upon this statement of facts the claimants 
demanded damages to the sum of $30,000, 
for being deprived of the boat at the time 
contracted for, and because of charges and 
disbursements paid for her safe-keeping in 



and during the period between May 15 and 
October 8. The cause now came before the 
court upon the proofs, the entire hearing oc- 
cupying seventeen days. 

Francis B. Gutting and Daniel Lord, for 
libellants. 

C. Van Santvoordt and Henry E. Dodge, 
for claimants, 

BETTS, District Judge. Before consider- 
ing the mei'its of the case between the par- 
ties, it is proper to dispose of two prelim- 
inary objections interposed; the one by the 
claimants to the maintenance of the action, 
the other by the libellants to the right of the 
claimants to offer the defence raised by 
them. 

The claimants insist that by the contract 
the last instalment did not become payable 
until after the engine, boilers, &c., were com- 
pleted, tried, proved, and accepted; that no 
acceptance of the work as conforming to the 
agreement has been made up to this time; 
and that the suit was instituted two days 
after the boat was delivered to the claimants, 
without the preliminaiy trial and proof stip- 
ulated in the contract. 

Upon this objection it is first to be re- 
marked, that the facts upon which it rests 
compose* an essential feature in the merits 
of the case. The libellants ground their ac- 
tion upon the allegation that they have fully 
performed the contract on their part, and 
they now insist that they have established the 
allegation by the proofs. Evidence has been 
given at great length on both sides upon this 
point, and the claimants contend that the 
weight of it maintains their defence in this 
behalf. The question thus becomes one vital 
to the case upon the merits, involving the 
fact of performance as well as the time of 
performance, and no court will turn one par- 
ty round on a mere technical point, em- 
braced within the merits, if the essential 
rights of both can be preserved by retaining 
the cause to final judgment. 

In the second place, it is to be observed, 
that in courts proceeding according to the 
com'se of the civil law, there is less reason 
for rigor in the rule that the right of action 
must be complete when the suit is com- 
menced, than in common-law courts; be- 
cause in the former the matter of costs being 
wholly in the discretion of the court, it can 
protect the party prematurely sued, by allow- 
ing him costs, without the necessity of dis- 
missing the cause for that purpose, as must 
be done in common-law actions. If the cause 
of action is matured when the answer comes 
in, or even at the time of trial, there is no 
necessity for ordering the suit to be brought 
de novo; but the court can retain and pro- 
ceed with it, adjusting the rights of the par- 
ties according to their respective equities. 
The pleadings in the civil law accordingly 
give to the objection that the demand sued 
upon is not due, the effect of a dilatory ex- 
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. ception only CWood, Civil Law, 386), wMIst 
peremptory exceptions, payment, release, 
duress, &c., bar and exclude the action for- 
ever (Rev. Civ. Code, art 125). 

Such, also, is the function of exceptions in 
the canon law, from which the admiralty 
practice was very directly derived. Clarke, 
Ecc. Prac. §32; Cockhurn's Clerks' Asst. c. 6; 
Clarke, Adm. Prac. tit. 46. At most, when 
the exception touches the form of proceeding, 
(which may, ^perhaps, include the liability of 
the defendant to answer the demand eo in- 
stant!,) the prosecuting party may at once 
renew his suit, on rectifying the objectiona- 
ble act, and paying costs. ISPoth. 12; Pand. 
Civ. c. 2, art. 2, § 3. 

In this court the answer is permitted to 
avail as a special plea or exception other 
than to matters of abatement (Dist. Ct. Rule 
76), and both by the rules of this court and 
the higher authority of the supreme court, 
amendments are allowed in every stage of 
the proceedtogs upon the most liberal terms. 
Betts, Adm. 57; Sup. Ct. Rule 24; Ben. Adm. 
Prac. § 4S3. It is doubtful, under these regu- 
lations, whether matter of abatement can 
be set up at all by answer;, but if it can, the 
court, under the authority of these rules, as 
well as under the broad provisions of the 
judiciary act (1 Stat 91, § 32), may give the 
party relief at discretion, without compelling 
him to bring a new action. 

To be entitled to claim judgment against 
the libellants preliminarily, for want of a 
matured right of action when the suit was 
commenced, the claimants must have pleaded 
In abatement or demurred; and by present- 
ing the point on the final heariDg upon the 
merits, it must be regarded as entering into 
and composing a part of the defence on the 
merits. 

This defence, if formally interposed in eq- 
uity, would be either a plea in abatement 
(Beames, PI. 58, 60), or a plea to the bill, 
lb. 61. This subject is largely considered by 
Judge Story, and he holds that the defence 
proper to be offered under these pleas is not 
generally available by way of answer, or at 
the hearing; and, therefore, the objection 
ought to be taken ante litem contestatam. 
Story, Eq. PL § 708. 

The court will not, accordingly, now pro- 
nounce, in exclusion of a consideration of the 
merits, that the libellant had no existing 
cause of action when his suit was institut- 
ed. Neither, in my judgment, can the objec- 
tion raised in this stage of the case to the 
admission of the claimants' defence prevail. 
The libellants are not entitled to preclude a 
full investigation of their own demand, or 
of the merits of the defence. 

By taking the boat into their possession 
on the 8th of October, and appropriating the 
machinery supplied by the libellants to their 
own use, the claimants do not adopt the de- 
livery of the boat as a performance of the 
contract on the part of the libellants, and are 
in no wa^' estopped from controverting the 



(Case No. 7,089) ISAAC 



fact of the fulfilment of the agreement. If 
the rule be otherwise in respect to articles 
manufactured by one for another, it cannot 
govern the case where the work done is ap- 
plied to property owned by the one obtaining 
the work, and not by him who does it, and 
■which exceeds in value the alteration or im- 
provement put upon it by the mechanic, nor 
to contracts executory in their character re- 
lating to personal property. Allaire v. "Whit- 
ney, 1 Hill, 484, 4 Denio, 554; Id., 1 Comst 
[1 N. Y,] 305. The claimants in this case 
being the owners of the body of the boat, 
of itself of great value; and the undertaking 
of the libellants being to complete it by add- 
ing a steam-engine and machinery of the de- 
scription specified in the agreement, and the 
boat never being out of their possession or in 
that of the libellants, except for that pur- 
pose, the claimants had a right to demand 
and receive the re-delivery of the boat at the 
time stipulated, or at any time subsequent, 
without having their acts in so doing operate 
as an admission that the libellants had ful- 
filled their contract, or as a discharge of 
them from its obligation. This may be re- 
garded at law as an admission that they have 
received some benefit, and that the libellants 
are entitled to some remuneration for the 
work done. "Lucas v. Godwin, 3 Bing. N. C. 
737, 32 E. C. L. 340, But it will not operate 
as an acknowledgment that the contract has 
been performed to their satisfaction. 

In the present stage of the cause it is in- 
tended to discuss two questions only: 1. 
"Whether the agreement has been performed 
by the libellants according to its true import 
and meaning? 2. If it has not, what rule of 
compensation should be adopted towards 
them, and in protection of the rights of the 
claimants? 

The libellants have received in cash pay- 
ments made at diflCerent periods during the 
progress of the work, the sum of §35,000. 
The contract price for which the work speci- 
fied was to be done, was $46,000, and they 
claim, in addition, §2,630.47 for work and ma- 
terials put upon the boat, extra the stipula- 
tions of the contract The claimants claim 
disbursements and payments in addition to 
those credited by the libellants, and insist 
they are entitled to damages to the amount 
of §30,000, for the delay of the work and de- 
tention of the boat from May 15 to October 8, 
and also because of the imperfect and tasuffi- 
cient performance of the contract in the 
work done by the libellants. 

The first point of difference between the 
parties, necessary to be disposed of by the 
court, is the meaning and extent of the con- 
tract in respect to the questions in dispute. 
Although, as might be expected, in a con- 
troversy involving so large a demand, the 
parties have litigated with earnestness eveiy 
question which the case can fairly raise, yet, 
in my judgment, the essential matter in dis- 
pute relates to the boilers, and whether they 
fulfil the engagements of the <;ontract re- 
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specting them. But before taking up this 
main feature of the case, it will be proper 
to dispose of one or two other points, upon 
which a great detail of testimony has been 
given, not always of the most harmonious 
character, and which has also been very 
closely examined and criticized upon the ar- 
gument. 

In respect to the engine and appurtenances, 
the agreement stipulates various particulars, 
which the claimants insist the libellants have 
failed to perform. The libel avers a full 
performance, except as to time. The defi- 
ciencies specified relate to the securing the 
engine, furnishing the necessary tools, im- 
plements and bells, and securing the water- 
wheels by sufficient iron rims or braces 
around their circumferences. It is also in- 
sisted for the claimants, that various par- 
ticulars, charged by the libellants in their 
account as extra work and materials, fall 
within the meaning of the contract, and are 
compensated for in the consideration agreed 
upon for the entire work. Most of these par- 
ticulars are proper subjects for examination 
by experts, and under circumstances giving 
an opportunity for a more thox'ough under- 
standing of the facts applicable to the sub- 
jects than can be possessed by the court it- 
self. They will accordingly be submitted to 
the consideration of assessors in the refer- 
ence that will ultimately he directed in the 
cause. 

The evidence in respect to one of these in- 
cidental topics is, however, so fully before 
the court, that it will be disposed of without 
compelling the parties to go before referees 
with further testimony on that subject, I 
refer to the claim of the libellants for extra 
allowance for fastening the gallows-frame. 
This is, no doubt, an appurtenance most es- 
sential to the well-working and security of 
the engine, and in that sense might, perhaps, 
fall within the scope of the agreement. But 
the preponderance of evidence is clear, that 
the known usage of steam-engine builders 
and boat builders, is to regard the frame as 
a portion of the boat itself, to be fastened 
when put up by the builder; and if the own- 
er desires to have the skill and experience of 
the engineer employed, in fastening it more 
completely, when fitting in the engine, he 
must secure that service by stipulations in 
the contract If this usage is not sufficient 
of itself to control the construction of the 
present agi-eement, the declaration and stand 
taken by the libellants before the work was 
put in the boat, evince that it was well un- 
derstood between the parties that the libel- 
lants would not perform that work as part 
of their contract, and by requesting them to 
do it after that explicit notification, the 
claimants must be held to have acquiesced in 
that interpretation. 

This brings us to the great point of con- 
troversy between the parties, viz.: whether 
the boilers put in the boat are of the capaci- 
ty and construction demanded by the con- 



tract? The objection made to them by the 
claimants is that they are not of the most 
approved construction for generating steam 
with economy of fuel, and that they were 
not so built as to supply to the cylinder the 
quantity of steam stipulated by the con- 
tract. The libellants deny that the claim- 
ants have put the true consti-uction upon the 
agreement, and insist it has been fulfilled ac- 
cording to its import and intent^ and that as 
to the quantity of steam to be supplied, the 
contract only entitles the claimants to the 
amount named, when the cut-off is so ar- 
ranged upon the engine that the boilers will 
supply It with the piston raised or depressed 
at a reasonable working distance from the 
heads of the cylinder; the after action of 
the piston to be effected by the expansion of 
the steam so introduced. 

The piston has a stroke of twelve feet. 
It is very clearly proved that if the cut-off 
is arranged at six feet, or five feet, these 
boilers cannot be made to supply the engine 
with steam beyond a pressure of about fif- 
teen pounds to the square inch, when in f uU 
action with the throttle-valve wide open. 
Experienced engineers, on the other hand, 
state, and this agrees with the theories of 
books of science, that if the cut-off is pro- 
tracted so as to diminish sufficiently the 
aperture between the piston and the heads 
of the cylinder, the amount of steam gen- 
erated by boilers of the capacity of these, 
would furnish forty-pounds pressure to the 
square inch upon the piston, being the head 
or force claimed by the claimants. The 
measure of the stroke of the piston at which 
the valve should close so as to preserve the 
head of steam required and the full action 
of the engine, is not proved. This theory 
rests upon a reason obvious enough, even to 
those unskilled in the art. An instantaneous 
jet, with the throttle-valve to this' engine 
opened wide, would furnish steam enough to 
fill a narrow vacuum, and yet diminish the 
force still acting within the boiler so little 
as to leave the gauge standing at nearly its 
highest point. In proportion as the quan- 
tity is abstracted from the boiler will be the 
rate of pressure there, unless the apparatus 
for genei-ating steam is such as to renew the 
supply with extreme rapidity. It is mani- 
fest, therefore, that a steady use of steam 
from the boiler, through a discharge-valve 
of the capacity of this throttle, would re- 
quire, in order to maintain a pressure of 
forty pounds to the inch, an average pressure 
at command greatly exceeding that amount, 
or that steam should be evolved by the boil- 
ers as rapidly as it is used by the engine. 

There is evidence furnished by the libel- 
lants from engineers of learning, and from 
scientific treatises on the use of steam, con- 
ducing to prove that the modem and improv- 
ed method of working steam-engines is, to 
fill the cylinder partially with steam from 
the boilers, depending then on its expansive 
action, as thus the force it continues to ex- 
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ert in expansion is so much saved in the 
consumption of steam. And various experi- 
ments with engines, particularly stationary 
ones, hare been referred to as demonstrating 
that in this mode of employing steam there 
is not only economy of fuel secured, hut an 
actual increase of power. The argument de- . 
duced from this evidence is, that the libel- 
lants were bound to construct boilers only 
with a view to their use in this manner, and 
not to have them capable of filling one half 
or more of the engine with steam, at the 
pressure indicated by the contract. This 
point, however, must be determined by the 
meaning of 'the contract Should it fail to 
supply the means of a clear and satisfactory 
interpretation within itself, then, undoubted- 
ly, extraneous considerations maybe brought 
to bear to point out and determine the true 
intention of the parties. 

The claimants, as appears by the contract, 
came in as substitutes of parties who had 
a previous agreement with the libellants to 
build an engine for this very boat, then in 
course of construction at 'William H. Brown's 
ship-yard. The cylinder, by the first agree- 
ment, was to be seventy-two inches in diame- 
ter, and the piston to have eleven feet stroke, 
and the compensation to be paid the libel- 
lants was §37,500. That agreement was ab- 
rogated by the present one, and an engine 
of greater force, at an Increased rate of com- 
pensation, was stipulated to be built The 
cylinder was to be "eighty Inches diameter 
of bore and twelve feet stroke of piston, of 
the best materials and workmanship, and of 
sufficient and suitable size and strength hi 
all its parts, and to include all modem im- 
provements; the engine to be secured in the 
boat in the best and strongest manner, and 
in all respects as an engine of such unusual 
power and capacity requires, for its firm- 
ness, security, and permanency." 

It is to be remarked upon these stipula- 
tions that the claimants do not exact an 
agreement to fit up the engine so as to en- 
able them to work it conformably to "all 
modern improvements," but so to build it as 
"to include all modern improvements." This 
phiuseology, in its connection as well as nat- 
ural import, evidently looks to such construc- 
tion of the cylinder with the apparatus as 
should be necessary to its operation, and not 
to the manner by which it was to be operat- 
ed. The engine to be built was one of pow- 
er and capacity untried by any river boat. 
The plain purpose of the agreement, signi- 
fied in this language, was to have this engine 
of such strength in itself and its parts, and 
so stably and firmly secured, that this im- 
mense new power which its capaciiy would 
furnish, could be safely used in running the 
boat The agreement in itself shows that 
the parties had in view the engines of the 
fastest boats then running on the North riv- 
er, and that the dimensions of this cylinder 
and the other branches of the engine were 
projected with intent to acquire on this occa- 



sion a power to be put hi use, surpassing 
theirs in propoition to the diflEerence of cylin- 
ders. 

The libellants contend that the agreement 
required of them no more than to secure to 
the claimants a command of steam which 
would enable the engine to be worked at the 
high power indicated, "according to modern 
improvements;" that is, by injecting the 
force or head of steam indicated, and then 
having the cut-ofe so arranged as to work 
the engine by the expansive force of the 
steam; or at most, that the engine of the 
Isaac Newton was to be supplied with steam, 
not to the same actual amount as that used 
by the fastest river boats, but only propor- 
tionately to the relative sizes of the engines; 
and thus a computation is made by some of 
the witnesses tending to show that, upon the 
principles of that proportion, twenty-five 
inches of steam in the cylinder of the Isaac 
Newton, with a cut-ofC at six and a half feet, 
is equivalent to thirty-seven inches in the 
cylinder of the Hendrick Hudson, as that 
boat is usually run with her cut-ofE at five 
and a half feet 

The language of the contract is this: "The 
boilers to be of the best Pennsylvania 
wrought iron, and of the most approved con- 
struction for generating steam with economy . 
of fuel, and of a size to supply the cylinder 
with steam at as many pounds pressure to 
the square inch on the piston, when working 
with the throttle wide open, as are used 
by the fastest steamboats on the Hudson riv- 
er when going at their highest rate of speed." 
If any implication of a proportion to be 
maintained between the engine of the Isaac 
Newton and the Hudson river boats is con- 
tained in this stipulation, it clearly is, that 
the proportion between the cylinder and boil- 
ers of the Isaac Newton shall be correspond- 
ent to that in the fastest boats, between the 
same parts of their engines. That propor- 
tion is not measured by dimensions, but by 
the result of the cooperation of the respect- 
ive parts,— the amount of pressure upon the 
square inch whilst the boat is at her highest 
speed, and using a full head of steam up to 
half the capacity of the cylinder. This, it 
seems to me, furnishes a plain key to what 
the parties contemplated in this agreement. 

The notion evidently was, that important 
advantages would be secured by having this 
cylinder augmented to an extraordinary pow- 
er and worked at its highest capacity- The 
parties have fixed with precision its length 
and diameter,— eighty -inches diameter in the 
bore, and twelve feet stroke of the piston,— 
and they engage boilers to be furnished of 
a size to supply the cylinder with as many 
pounds pressure on the square inch on the 
piston, when working with the throttle wide 
open, as are used by the fastest steamboats 
on the Hudson river, &c., &c. It is to be as- 
svuned that the parties well xmderstood be- 
tween themselves what the facts were in re- 
spect to the steamboats to which reference 
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"was made, and that such reference communi- 
cated to them a clear and precise idea of the 
extent of the engagement. This presumption 
is made indubitably certain by the proofs. 
The libellants were manufacturers of engines 
for boats of that description, and the claim- 
ants owned boats falling within the class. 
The purport of the agreement would thus 
seem scarcely to admit of doubt It denotes 
distinctly the intention to give the Isaac New- 
ton the same measm'e of power upon her en- 
gine which these boats have on theirs at 
their full and greatest speed. The evidence 
shows that power to be full foriy pounds 
pressure to the square inch, and in some in- 
stances' exceeding fifty pounds. The boats 
chiefly referred to as falling, without dispute, 
within the class of fastest steamboats then 
running on the Hudson river, are the South 
America, the Hendrick Hudson, the Moun- 
taineer, (in all which the claimants were part 
or full owners,) the Niagara, the Thomas 
Powell and the Oregon; and perhaps the St. 
Nicholas, the North America, &c., should be 
ranked amongst them also. With some varie- 
ty of statements, the witnesses generally 
agree that the South America used from thir- 
ty-three to forty-five pounds steam; the Hen- 
di-ick Hudson, thurty-eight to forty-five 
pounds; the Thomas Powell, from forty-five • 
■ to fifty pounds; the Oregon, from thirty-eight 
to forty; the Niagara, St. Nicholas, and North 
America, were also shown to carry about 
forty pounds of steam, all when running with 
their throttle-valves wide open. 

The boats referred to usually had their cut- 
ofe half the length of the piston. The Thomas 
Powell used hers, at times, at eight feet, car- 
rying fifty pounds steam. The stroke of the 
piston was eleven feet, and the diameter of 
the cylinder forty-eight inches. The Hen- 
drick Hudson had also an eleven feet stroke, 
and her cut-off was arranged at about half 
way. 

Both upon the language of the confract and 
in view of the concomitant facts embraced 
within the reference made to the other boats 
upon the river, it was, in my opinion, the 
intention of the parties that the boilers should 
be so constructed as to furnish the engine 
with at least forty pounds pressm-e of steam 
to the square inch on the piston, (or boilers,) 
with the throttle-valves wide open, using 
such length of cut-off to the piston as was 
customary with those other boats. 

But the testimony is clear that no such 
amoxmt of steam could be obtained from these 
boilers. In truth it was with great difficulty 
that that^head of steam could be raised when 
the engine was at rest, and when in motion, 
it could not be maintained above twenty-five 
inches of pressure, with the throttle-valve 
only about one quarter open. When open to 
its full width, the steam, with all the power 
of the blowers attached to the engine, could 
not be kept above fifteen to eighteen pounds 
of pressure. 
It is urged for the libellants that blowers 
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of an improved character would have been 
furnished, but the agent of the claimants 
preferred those which were put in; when, 
with the use of such other blowers, the head 
of steam required could have been readily 
generated in those boilers. I do not feel 
competent to decide, to my own satisfaction, 
to what cause the deficiency of the boilers is 
to be ascribed. Various defects in their 
construction have been supposed, particular- 
ly in the back connections; so, also, as to the 
thickness of the iron, the steam chimney and 
jacket; and it may well be that the blowers 
contributed in some measm-e to the general 
inadequacy of the boilers to accomplish what 
they were expected to do. I do not under- 
take to determine, upon the knowledge of the 
facts communicated by the testimony, wheth- 
er it is neeessaiy to enlarge the circumfer- 
ence or length of the boilers, or to change 
their interior construction. There may be 
other mechanical means adequate, through 
other alterations of the engine and apparatus, 
to secure the result called for by the contract 
It is plain to my mind, however, that the 
claimants have not obtained the head and 
power of steam contracted for, and that they 
have sustained injm-y by the failure; and 
the decree in the cause will adopt proper 
measm-es to enable the court to appreciate 
more satisfactorily the extent of that dam- 
age, and probably the causes or deficiencies 
occasioning it, and the manner by which it 
may be remedied. 

The water-wheels are appurtenances to the 
engine, and were, as part thereof, to be built 
and secured in the best manner. On ti'ial they 
were foimd insufficient to support the power 
of the engine, and the clear weight of the 
evidence is, that the inadequacy arose from 
the want of iron rims upon theciremnferences 
to support and strengthen the arms in their 
action. This is, it appears, an 'improvement 
of common use, and the claimants were en- 
titled to have it applied to these wheels. 

The contract was not completed within the 
time stipulated. The libellants engaged to 
deliver the work complete on the 15th of 
May, and did not offer a delivery of it till the 
8th of October thereafter. Had the claim- 
ants refused to accept the work at that time, 
and this action been brought upon the re- 
fusal, and to enforce the .contract against 
them, there would be groimd for the claim 
that all reasonable damages incurred by such 
delay, should be secured to the claimants, 
before they could be compelled to fulfil the 
stipulations on their part It might not stand 
on the footing of a contract rescinded as to 
the claimants, by occasion of non-perform- 
ance on the part of the libellants, as, imder 
the characteristics of this contract, the per- 
fect performance by the latter of their en- 
gagement was not a condition precedent to 
the obligation of the foi-mer. The agi-ee- 
meuts, to a certain extent, were concm-rent 
and independent, so that a very large propor- 
tion of the consideration-money, payable 
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by the claimants, was to have been received 
by the libellants anterior to the period fixed 
for the full performance of the terms of the 
contract. 

Besides, the work of the libellants was to 
be put upon a boat owned by the claimants; 
and the remedy of the latter woxdd not be 
by an abrogation of the contract, for that 
would leave neither themselves nor the other 
party in the same position as if an entire 
failure to perform had occurred. The claim- 
ants could not repossess themselves of the 
body of the boat, without compensating the 
libellants for the work bestowed upon her: 
nor could the latter retain her, without al- 
lowing the former all damages because of the 
insufficient performance of the agreement 
When, therefore, the boat was received by 
the claimants, such acceptance, in the man- 
ner in which it was .made, did not admit a 
performance of the contract by the libellants, 
nor in any way release or relieve them from 
their responsibility for an imperfect perform- 
ance. Still, the claimants, by continiung 
their superintendence of the work as it pro- 
gressed, and by paying instalments after the 
15th of May, must be regarded as having so 
far acquiesced in the delay of performance 
as not to be now able to put forward that de- 
lay as a substantive ground of damages. 
They are justly entitled to remuneration* for 
any expenses or disbursements incurred in 
consequence of the prolongation of the work 
by the libellants, and their claim to damages 
on this head must be limited to these partic- 
ulars. 

In so far as the execution of the contract is 
short of the agreement, there is no difficulty 
in giving the claimants a proper indemnity, 
by subtraction from the balance yet unpaid, 
or by way of recoupment, upon the amount 
otherwise recoverable by the libellants. 
Barber v. Kose, 5 Hill, 76, and cases there 
cited. Although the engine, at the com- 
mencement of this suit, had not been tested 
and proved according to the provisions of the 
contract, and had not been then completed 
and put in successful operation by the libel- 
lants to the satisfaction of Isaac Newton, as 
stipulated in the contx-act, but various and 
important particulars still remained to be 
done; and although the claimants had not 
accepted the engine and appurtenances as a 
true performance of the contract on the part 
of the libellants, yet the claimants having 
taken the boat with her engine and appurte- 
nances, into their employment, and having 
since retained it and kept it running upon 
the North river, they must be held to have 
thereby admitted their liability to pay the 
libellants whatever was due them (after rea- 
sonable allowances for defective perform- 
ance of the contract,) for the machinery put 
into the boat. In that point of view the ac- 
tion is not prematurely brought. If the 
claimants intended to put themselves upon 
their strict rights in this respect, it would 
have been necessary for them to have de- 
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clined receiving the delivery of the engine 
until it had been tested and proved by the 
libellants, according to the agreement Per- 
kms V. Hart, 11 Wheat [24 U. S.] 237. 

After taking it into their own possession 
as their property, and continuing to hold 
and use it as such, they cannot controvert 
the right of the libellants to be paid the 
value of the work. Linningdale v. Living- 
ston, 10 Johns. 36. The principle of this de- 
cision, as subsequently expounded by the 
court, supposes a performance of the con- 
tract with variations from the agreement, 
probably with the assent of both parties, or 
an extension of the time within which the 
agreement was to be performed, with the 
like assent. Jackson v. Rosevelt, 13 Johns. 
97. 

In the delivery and completion of the boat 
and machinery, both parties manifestly act- 
ed under the idea that the contract was to 
regulate their respective rights; the libel- 
lants placing themselves upon the assertion 
of a complete performance in every thing, 
except as to time, and the claimants invok- 
ing the agreement as ground for the remu- 
neration they demand because of a defective 
performance. 

In this court it matters not whether the 
remedy be on the agreement, or the agree- 
ment be revoked, and the remedy rests on a 
quantum meruit or quantum valebat The 
form of proceeding and pleading Is substan- 
tially the same, and accordingly the distinc- 
tion adverted to or marked with strict em- 
phasis in cases at common law, touching the 
form of action upon rights so circumstanced, 
has no application or authority in maritime 
cases prosecuted in admiralty. Jackson v. 
Rosevelt, 13 Johns. 97; Barber v. Rose. 5 
Hill, 76. The libellants may accordingly re- 
tain and pursue theu: action as instituted, 
and the claimants will be allowed, against 
any balance established against the boat, a 
just recompense for imperfect performance, 
and damages and expenses, to which they 
have been subjected in consequence of the 
prolongation of the work. 

The question of interest and costs will be 
reserved until the final hearing upon the re- 
port of auditors or assessors, to be provided 
for by the decree. 

The following decree to be entered will 
point out specifically the method by which 
the objects which have been specified are 
to be obtained. 

In view of the pleadings and proofs in this 
cause, it is considered by the court:— 

That the defence set up on the part of the 
claimants that the contract in the pleadings 
set forth was not performed and fulfilled by 
the libellants within the time therein stipu- 
lated, is no bar to a right of action there- 
upon. 

That the claimants being owners of the 
said steamboat Isaac Newton, their demand 
of her delivery from the libellants, and their 
acceptance of her when delivered, was no ac- 
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ceptance of tlie engine and boilers put in tlie 
boat by the libellants, as being constuucted 
and completed pursuant lo the conti-aet 
aforesaid; and the claimants are no way 
thereby precluded ■ from the defence, that 
the contract has not been performed by the 
libellants according to its true intent and 
meaning, or from claiming a just recom- 
pense in case a nonperformance or imperfect 
performance thereof is proved. 

And in view of the allegations of the libel, 
and the proofs of the parties, and the im- 
port and effect of the said contract between 
them, it is found by the court:— 

1. That the engine, with its appurtenances, 
fastenings, and materials, (except the boil- 
ers and bracings of the water-wheels to be 
specially noticed in this decree,) was made 
and completed by the libellants in eveiy par- 
ticular, equal to what was stipulated and 
required in that respect by the said contract. 

2. That the boilers built and furnished the 
said boat by the libellants were not of the 
most approved construction for generating 
steam with economy of fuel, according to the 
engagements of the contract; but on the con- 
trary, did not include all the modem and 
well-known improvements in that behalf, 
and were so consti-ucted as to require and 
consume an amount of fuel much greater 
than is used in boilers of approved construc- 
tion, with such modern improvements, to 
generate an equal amount or proportion of 
steam. 

3. That the said boilers were not so con- 
structed and built as to supply the cylinder 
with as many pounds pressure of steam to 
the square inch on the piston, when working 
with the throttle wide open, as are used by 
the fastest steamboats on the Hudson river 
when going at their full and greatest speed, 
according to the engagement of the said con- 
tract; but on the contrary, whilst the boats 
so referred to, when so running, use forty 
pounds and upwards of steam to such square 
inch, the engine of the Isaac Newton is sup- 
plied by these boilers, when the throttle is 
wide open, with not more than a pressure of 
fifteen pounds of steam to the square inch 
on the piston. 

4. That the engine and boilers of said boat 
were not tried and proved by the libellants 
or others previous to the commencement of 
this action, or afterwards, with as 'uueh 
pressure of steam on each square inch of the 
piston as is usual or customary on boats on 
the Hudson river, when going at their great- 
est, fullest, and highest speed, according to 
the agreement aforesaid; but on the con- 
trary, whilst the boats so referred to and so 
going, had and used for their usual and cus- 
tomary pressure of steam, forty pounds and 
upwards to the square inch on their pistons, 
the engine and boilers to this boat were not 
and could not be so tried and proved Avith a 
pressure of steam as aforesaid, exceeding 
twenty-seven, or thirty pounds at the utmost, 
to the square inch on the piston. 



5. That the engine in the said agreement 
of the libellants engaged to be built, had 
not, at the commencement of this suit, been 
completed and put into successful operation 
and motion, under the superintendence and 
to the satisfaction of Isaac Newton, as stipu- 
lated in said agreement; but on the con- 
trary, the water-wheels built and furnished 
by the libellants as a material part thereof, 
had not been and were not secured and sup- 
ported at the rims or external parts thereof, 
in such manner as is necessary for their 
firmness, security, and permanency, when 
worked under the great power contracted t<S 
be given to the engine of this boat; and said 
wheels have proved inadequate and insufia- 
cient in strength for the successful opera- 
tion and running of said boat. 

6. It is further found by the court, that 
the claimants had not, by themselves or 
agents, at the time this suit was commenced, 
accepted and received the said engine and 
boilers, with their appurtenances, or any 
part thereof, from the libellants, as a true 
performance and fulfilment on the part of 
the libellants of the contract aforesaid; nor 
had the said engine and boilers been con- 
structed, put up, and completed under the 
directions and with the assent and approval 
of the claimants, as to the particulars in 
this "decree before specified, in such manner 
as to discharge or relieve the libellants from 
a true performance of the said contract, ac- 
cording to the terms and obligations there- 
of. 

7. It is accordingly considered by the court, 
that the claimants are entitled to compensa- 
tion in this suit, hy way of abatement or 
subtraction from any balance remaining due 
the libellants upon the said contract, because 
of the defective and insufficient performance 
thereof by the libellants. 

8. It is further found by the court, that by 
superintending the said work during its 
whole progress, and urging its completion, 
up to the time of its delivery, and long aft- 
er the period fixed in the contract for such 
completion, and by then permitting the same 
to be delivered by the libellants as under 
and in fulfilment of the conti-act, without 
notice to them after the time for perform- 
ance had arrived that damages would be 
claimed because of the delay, and without 
notice or intimation when the work was de- 
livered that it would not be accepted under 
the eonti-act for that cause, the claimants 
have waived the right to set up the non-ex- 
ecution of the contract by the libellants 
within the time therein stipulated, as an ab- 
solute failure to perform the same, or as 
thereby being exonerated or discharged 
from their obligation to make the payments 
in said contract engaged to be made on their 
part. But it is considered by the court, that 
the claimants are entitled to be reimbursed 
and satisfied for all charges, expenses, and 
disbursements actually and necessarily in- 
curred by them during the period of, such 
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delay, and in consequence thereof; not, how- 
ever, including therein any estimated value 
of said boat for that period, if finished, nor 
any supposed profits to he derived from her- 
employment or hiring therefor. 

9. It is further found by the court, that 
the libellants were not bound by the said 
contract to fasten the gallows-frame of said 
boat with iron work, nor to supply and put 
up the upper pipes, substituted, at request of 
the claimants, for the one first prepared to 
lead the steam from the boilers to the steam- 
chest, nor to put up and fasten the suspen- 
sion-frame for the blower engines; and are 
entitled to a reasonable compensation there- 
for, over and above the payments stipulated 
in said contracts. 

10- It is further found by the court, that 
the libellants are not entitled to. extra com- 
pensation for any work, arrangements, or 
conveniences, applied to the boilers them- 
selves, it appearing to the court that none 
have been supplied beyond the modern im- 
provements used in approved boilers on the 
Hudson river at the time said contract was 
made. But as to the other particulars claim- 
ed in the bill of the libellants attached to 
their libel as extra and not embraced in the 
said contract, their allowance or disallow- 
ance will be deferred to the coming in of 
the report on the reference ordered in the 
cause. 

Wherefore it is ordered and decreed by the 
court, that the libellants recover in this ac- 
tion the arrears and balance of moneys due 
them, upon the aforesaid contract for build- 
ing the said engine, boilers and appurtenan- 
ces thereto, and securing the same in the 
said steamboat Isaac Newton; and also 
compensation for the particulars above spec- 
ified, extra and beyond the amount stipu- 
lated to be paid by said contract; and to 
be ascertained and adjusted as hereinafter 
directed; subject, however, to an allowance 
and credit to the claimants, to be ascertain- 
ed as hereinafter directed, because of the 
defective and imperfect performance of the 
said contract in the particulars before speci- 
fied, and because of their expenses and dis- 
bursements in consequence of the delay of 
the libellants to perform their contract with- 
in the time therein stipulated. 

It is accordingly ordered and decreed l>y 
the court, that it be referred to assessors or 
commissioners, to be designated as herein- 
after directed, to inquire and ascertain the 
fair and reasonable value and worth of the 
labor and materials charged by the libel- 
lants as extra, beyond the said contract in 
the account attached to their said libel, and 
also to inquire and ascertain whether the 
iron pans to hold cement, the sheet iron 
flooring laid in the fire-rooms, or any and 
every other item of said account, are properly 
and fairly appurtenances to the engine or 
boilers, as modern improvements to approv- 
ed boilers and engines, known and used on 
the Hudson river in the year 1845; and also 



to inquire and ascertain whether the charges - 
for tools, bells, and fixtures included in said 
account, embrace any, and what, which are 
necessary tools, fixtiu-es and bells for this en- 
gine. 

And it is fiu-ther ordered and directed, 
that the said assessors or commissioners in- 
quire and ascertain what would be the rea- 
sonable cost and expense of so altering and 
improving the said boilers, "as that they 
shall supply the said engine at least forty 
pounds of pressure of steam to the square 
inch of the piston of said engine, with the 
throttle wide open, and also so as to reduce 
the consumption of fuel proportioned to that 
consumed by boilers of approved construc- 
tion, with the modern improvements, em- 
ployed on the Hudson river, anterior to No- 
vember 1, 1845;" and also to inquu*e and as- 
certain the expense or value of braces or 
rims to the water wheels, suflBleient to ren- 
der the same secure when the said engine is 
worked with the power aforesaid; and also 
to inquire and ascertain the amount of pay- 
ments and disbursements actually and nec- 
essarily made by the claimants between the 
15th day of May and the 8th day of October, 
1846, for wharfage for said steamboat, for in- 
sui*ance on hei", and for keeper's wages on 
board her; and report to the court upon the 
particulars aforesaid, with all convenient 
speed. 

And it is ordered, that each of the parties 
aforesaid nominate to the com*t in writing, 
within ten days, three competent and disin- 
terested persons, as assessors or commission- 
ers in this behalf, from whom the court may 
designate and appoint the assessors or com- 
missioners to whom the matters aforesaid 
are referred. 

The cause came before the court again, De- 
cember 27, 1850, on exceptions to the report of 
the commissioners appointed by the above de- 
cree. [Case No. 7,090]. The decree upon the 
merits was affirmed by the circuit court, Octo- 
ber 2, 1852. [Case unreported.] 



Case ISTo. 7,090. 

The ISAAC NEWTON. 

[Abb. Adm. 588.] i 

District Court, S. D. New York. 
1830.2 
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Admibaltt— Practice — Eepekee — Costkacts — 
Work and Matekials — Payment — ^Interest. 

1. Where a cause is referred to experts to as- 
certain and report upon facts appertaining to 
their calling or experience, it is the settled rule, 
both at law and in admiralty, to adopt the de- 
cision of the referees, unless there is a mani- 
fest preponderance of- testimony against it. 

2. Where, by the terms of a contract for 
work and materials, a part of the contract price 
is to be paid in instalments as the work advan- 
ces, the employer is not entitled, on the adjust- 
ment of a decree for a balance remaining due 

1 [Reported by Abbott Brothers.] 

2 [Affirmed by circuit court. Case unreport- 
ed.] 



ISAAC (Case No. 7,090) 



[13 Fed. Cas. page 144] 



on the work, to be credited with interest on the 
payments made by him while it was advancing. 

3. Whexe a party contracting to furnish labor 
and materials has completely fulfilled the con- 
tract on his part in due time, he is entitled to 
recover in a suit for the compensation stipulated 
by the contract, interest on the amount due him, 
at least, from the commencement of the suit. 

4. But where, in such case, the right of the 
party to recover his compensation under the 
contract is doubtful and contested on reason- 
able grounds, and the amount due him requires 
to be adjusted by the proceedings in the suit, 
interest is only recoverable after the right of 
the party to recover, and the amount of his 
recovery have been determined. 

[Applied in Shipman v. State, 44 Wis. 462,] 

5. If in such case the report of referees fix- 
ing the amount due to libellant is ultimately 
confirmed, he will be entitled to interest from 
the filing the report,, although both parties have 
excepted to the report, and prosecuted their ex- 
ceptions to a hearing with a view to have it set 
aside. 

[Cited in Young v. The Orpheus, 119 Mass. 
186.] 

This was a libel in rem by "The Allaire 
Works," a corporation created under the laws 
of the state of New York against the steam- 
boat Isaac Newton, to recover for an engine, 
&e., supplied to that boat. The cause was 
before the court in July, 1847, when a decree 
was rendered affirming the right of libellants 
to recover upon their demand, subject to cer- 
tain deductions to be made in favor of the 
claimants. The proceedings had at that time 
are reported [Case No. 7,089]. By the decree 
then rendered, a special refei'ence was direct- 
ed to commissioners, to be selected by the 
parties and approved by the court, of several 
particulars embraced in the action. The com- 
missioners were directed to ascertain what 
extra work was done by the libellants beyond 
that embraced by the contract, and what was 
the value thereof; what would be the cost of 
altering and improving the boilers so as to 
conform them -to certain specifi.cations pre- 
scribed in the contract; and also what pay- 
ments were made by the claimants for wharf- 
age, insurance, &c., on the boat, from May 
15th to October 8; 1846. On February 20, 
1849, by consent of parties, Hon. R. Hyde 
Walworth, William Kemble, and S. Bartlett 
Stone, were designated as such commission- 
ers. The commissioners made up and signed 
their report May 11, 1849; and on July 3d, 
thereafter, it was filed in court. The findings 
of the commissioners were as follows:— That 
the labor and materials charged by the libel- 
lants as extra, beyond the contract in the 
account attached to their libel, for gallows 
frames and suspension frames, for additional 
boiler bearers, iron pans for holding cement, 
lengthening bolts for king posts, braces, 
whitewashing, covering shafts, oil cups, pas- 
senger bell and fixture, bands for casing of 
cylinder, mahogany for box, fixing chandelier, 
pawl-wrench and drills, and mercury, were 
not properly and fairly for appmrtenances to 
the engine or boilers as modern improve- 
ments to approved boilers and engines known 
and used on the Hudson river in the year 



1845, but were extra work. That the charges 
for tools, bells and fixtures, above mentioned, 
do not embrace any which were necessary 
tools, fixtures and bells for the said engine. 
That the fair and reasonable value and worth 
of the labor and matei*ials so charged for, on 
October 8, 1846, was the sum of one thousand 
eight hundred and one dollars and sixty-eight 
cents. That no other of the charges for extra 
work were for work that was extra. That 
the reasonable cost and expense on October 
8, 1846, of so altering and improving the said 
boilers, according to the said deei'ee, as that 
they should supply the said engine at least 
forty pounds of pressmre of steam to the. 
square inch of the piston of said engine, with 
the throttle wide open, and also so as to re- 
duce the consumption of fuel proportioned 
to that constjmed by boilers of approved con- 
struction with the modern improvements em- 
ployed on the Hudson river anterior to No- 
vember 1, 1845, is the sum of five thousand 
dollars. That the expense or value of braces 
or rims to the water-wheels sufBcient to ren- 
der the same secure when the said engine is 
worked with the power referred to in said 
decree, is the sum of seven hundred dollars; 
estimated at the value on October 8, 1846. 
And that the payments and disbursements 
actually and necessarily made or incurred by 
the daimants between the 15th day of May 
and the 18th day of October, 1846, for wharf- 
age for said steamboat, for insurance on her, 
and for keeper's wages on board her, amount 
to the sum of seven hundred and fifty-four 
dollars and twenty-eight cents. Both libel- 
lants and claimants filed exceptions to the 
report; and the cause now came before the 
court upon these exceptions. 

Mr. Moore, for libellants. 
H. S. Dodge, for claimants. 

BETTS, District Judge. The exceptions 
taken by both parties relate substantially to 
the allowance of $5,000 made by the commis- 
sioners to the daimants, because of the in- 
sufficient or defective construction of the 
boilers by the libellants; the one party eon- 
tending it is too high, and the other that it is 
insufficient and short of the injury proved. 
To this point, it appears, the main attention 
of the commissioners was directed in taking 
proofs, and on the argument before them. 

The testimony taken in court on the hear- 
ing was laid before them, some of the same 
witnesses were reexamined by them, and ad- 
ditional ones were produced, to the end that 
this branch of the case might receive the 
most searching and detailed consideration. 

Much of the evidence upon this point was 
necessarily hypothetical, and, as might be 
expected, widely variant in its suggestions 
and inferences. This difficulty was per- 
ceived and felt by the court on the hearing, 
and the reference in the case was directed 
chiefly in order to have facts of this char- 
acter presented to men of practical experi- 
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ence, wlio could better appreciate the ap- 
plication and .effect of the testimony than 
the court could hope to do, and whose judg- 
ment would be framed with higher advan- 
tages for accuracy than the court could ex- 
pect to command on a hearing in Its pres- 
ence. The commissioners were selected 
with a view to their qualifications in respect 
to all matters which were to be brought be- 
fore them- They have given, it seems, a full 
and patient hearing to the parties, and the 
result of their examination of the subjects 
Is expressed in the report signed by them 
and on file. I do not feel that the argu- 
ment on the exceptions has brought to my 
mind any well-grounded cause for disapprov- 
ing that result. 

The commissioners have not particularized 
the defects they discovered in the construc- 
tion of the boilers, nor pointed out what 
changes they regarded as important to be 
made, nor designated the manner in which 
the sum of $5,000, allowed by them on ac- 
count of the deficiency of the boilers, could be 
applied to their improvement or alteration 
so as to produce the amount of steam re- 
quii'ed by the contract 'The order of refer- 
ence did not enjoin upon them the duty of 
so doing. 

Their attention was most carefully called 
to the point, on the part of the libellants, 
that the head of "steam demanded, accord- 
ing to the decree, could be readily and cer- 
tainly secured without any alteration of the 
boilers, and the witnesses gave in full their 
theories upon that hypothesis. Their esti- 
mates brought the expenses, for any useful 
changes which could be proposed, down as 
low as three or four hundred dollars for each 
boiler. 

These theories and estimates were com- 
bated by testimony on the part of the claim- 
ants, who considered it must cost six or 
seven thousand dollars for each boiler, to 
place them in a condition to supply the 
steam demanded by this engine. 

The exposition of the reasons upon which 
the decree was founded, shows that it was 
not contemplated by the court to adjudicate 
the point, that an alteration in the shape 
or size of the boilers must necessarily be 
made. The decree indicated distinctly the 
object to be attained, and which this engine 
and apparatus (including the boilers) have 
failed to accomplish, and the advice of com- 
petent oflac^s or commissioners was invoked 
to determine what expense would.be neces- 
sai*y to effect that object Two of them 
are men of extensive experience in these 
matters, and their opinions, after hearing 
all the proofs, both as to the necessity of 
changes in the construction of the boilers, 
and the cost involved in such changes, must 
necessarily have great weight in determin- 
ing the judgment of the court on the sub- 
ject. The inquiry related solely to matters 
of fact and mechanical expediencies, and I 
should distrust any conclusions of my own 
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nt variance with the judgment of the com- 
missioners on such particulars. 

Had these gentlemen sat with the court in 
the capacity of auditors, on the hearing, I 
should have deferred to their judgment on 
facts of a professional character, as justly 
entitled to control my own when not pal- 
pably in coi^fiict with the testimony. And 
although in reperusing the proofs taken at 
the hearing, and reading over carefully that 
given before the commissioners, I might re- 
gard it as tending to prove that a much 
greater outlay would be required to place 
this engine in the condition stipulated for in 
the agreement, yet if I had possessed the ad- 
vantage of a personal conference with them, 
their explanations of matters merely me- 
chanical, might well have convinced -me that 
my impression was erroneous, and that their 
opinion was most to be relied upon. 

In cases of reference, out of court to ex- 
perts to ascertain and report upon facts ap- 
pertaining to their calling or experience, *t 
appears to be the settled rule of law to adopt 
their decision, unless there is a manifest pre- 
ponderance of testimony against it Doyle 
V. St. James' Church, 7 Wend. 178. Such is 
also the established usage with maritime 
courts in reviewing the decisions of inferior 
tribunals upon matters of fact 

There are various ways, in consonance 
with the evidence, in which material altera- 
tions may be made in the apparatus for 
generating steam, without an expense ex- 
ceeding ?5,000, and the judgment of the com- 
missioners, whether these methods would be 
efficacious and sufficient, is more satisfactory 
to the court than its own opinion would be, 
not so aided, upon subjects so purely me- 
chanical and professional. 

The minor exceptions were not pressed on 
the argument and I discover no cause for 
departing from the conclusions adopted by 
the commissioners in the allowances made by 
them to the parties respectively in these par- 
ticulars. 

The report is accordingly confirmed in all 
its parts. 

The libellants insist they are entitled to 
interest upon the balance which the court 
may decree them, from the delivery of the 
vessel and engine to the claimants. The 
question of costs is also involved in the de- 
cree to be finally rendered. 

On the 8th of October, at which time the 
libellants claim their contract was fully per- 
formed, they had been paid from time to 
time, as the work progressed, according to 
the provisions of the agreement, the ^um 
of ?35,000. The claimants contended, that 
if an interest account is raised, they are 
entitled to receive it on these advances. 

This claim manifestly cannot be supported. 
The advances were to be made before the 
claimants could have any possession or use 
of the work, and accordingly interest on 
those advances, or their present value in re- 
lation to the time of the completion of the 
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contract, must have entered into the con- 
templation of the parties, and be deemed 
adequately provided for in the terms or con- 
sideration upon which the work was to be 
done. In effect, the interest on these pay- 
ments as respectively advanced, in addition 
to the price named, $46,000, would be the 
stipulated or contract price for the work 
and materials. 

Had the claimants accepted the work on 
the 8th of October as a performance of the 
contract, there could be no question of the 
legal and equitable rights of the parties in 
respect to interest. It would become, from 
such delivery, a portion of the unpaid debt 
due the libellants, continuing to run with 
the debt until that was satisfied by the 
claimants. At least, interest would have 
i-un from the time the suit was commenced, 
which was only two days after, notwith- 
standing the contract was special. Feester 
V. Heath, 11 Wend. 478. 

This is on the idea that the agreement is 
entirely fulfilled on the part of the libellants, 
and that they are justly entitled to the com- 
pensation stipulated; for, as a general rule, 
interest cannot be enforced on uncertain de- 
mands, or unliquidated damages, nor on 
damages demanded for non-performance of 
a contract. Willings v. Consequa [Case No. 
17,766]; Buckmaster v. Grundy, 3 Gilman, 
626; Speer v. Van Orden, 2 Penn. [3 N. J. 
Law] 652. Nor is interest allowed when 
more is demanded than is due, or upon un- 
certain demands which are to be settled 
by process of law. Doyle v. St. James' 
Church, 7 Wend. 178; Still v. Hall, 20 Wend. 
51. 

In this case, not only was the balance right- 
fully belonging to the libellants to be set- 
tled by process of law, but also a question 
vital to the right of recovery at all, was in 
contestation in the suit, with at least rea- 
sonable color of grounds of defence on the 
part of the claimants. They could not, ac- 
cordingly, be justly required to recognize 
the demand or make any tender for its sat- 
isfaction until after the decree of the court 
had fixed the right of recovery, and the re- 
port of the commissioners had liquidated 
the amount. 

It is true both parties dissent from the re- 
port, and by their exceptions appeal to the 
court to set it -aside;— the libellants, because 
it awards them greatly less than their just 
dues, and the claimants, because it imder- 
values the damages they have sustained, 
and which were to be deducted from the con- 
tract indebtment Still, according to the or- 
dinary usage of courts, the report of referees 
must be regarded as liquidating the uncer- 
tain damages so far as to afEord prima facie 
evidence that the libellants were entitled to 
that amount, and to put the claimants to the 
election of tendering its discharge, or after- 
wards litigating its recovery at the hazard 
of interest thereon. 

I shall, therefore, allow interest on the bal- 



ance of §6,347.40 so reported by the com- 
missioners, at the rate of six per cent, per 
annum, from July 3, 1849, the day the report 
was filed in court, and thus became legal 
notice to the claimants. It is not made to 
appear upon any evidence before the couit, 
that the very unusual delay in closing this 
case, which has intervened, - since the de- 
cision upon the merits, is aseribable to any 
fault of the claimants, and accordingly inter- 
est will not be carried back further than the 
term the report was brought into court. 

The libellants, as actors, had the efficient 
control of the cause, and might have speeded 
Its decision at their option. Had their ef- 
forts to do so been thwarted by acts of the 
claimants, an equity might then have arisen 
to interest on the balance ultimately adjust- 
ed, during the period of such interception or 
procrastination of their suit. Here the de- 
lay was either their own or was acquiesced 
in by them; and affords no equitable grotmd 
for the allowance of interest during its con- 
tinuance. 

I discern in this case no principle distin- 
guishing it from those to which the ordinary 
rule in respect to costs, applies; which is, 
that the successful party recovers with the 
amount in his favor, the costs which have 
accrued in prosecuting his right 

The case has been litigated in good faith, 
no doubt, on both sides. Had the demand 
been defeated in toto, full costs would have 
been awarded in favor of the claimants, and 
the converse of the principle is properly ap- 
plied to them when their adversaries are 
the successful party. 

The defence put in issue the right of th^ 
libellants to any compensation, or to main- 
tain a suit upon the contract. They may be 
fairly held to take the advantages of a de- 
fence so comprehensive and entire, together 
with its hazards. If it succeeds, they stand 
discharged of the suit with their costs; and 
if it fails, the balance justly reclaimable 
from them should be paid with the taxable 
costs created in enforcing its collection. 

Decree accordingly. 

[Upon appeal to the circuit court the decree 
was affirmed upon the merits, October 2, 1852. 
Case unreported.] 
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The ISAAC NEWTON. 

[4 Blatchf. 21.] i 

Circuit Court, S. D. New York. April 15, 
1857. 

Collision— Repairs to Vessel— Detention- 
Damages. 

1. Where, in a collision ease, a commissioner 
allowed, as damages, $800, for the difference be- 
tween the value of the libellant's vessel after 
she was repaired and her value before the in- 
jury, this court, on all the facts, disallowed the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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item, holding that she was, after being repaired, 
in as good a condition as before the injury. 

[Cited in The St. John, Case No. 12,224; 
Petty V. Merrill, Id. 11,050; The Excelsior, 
17 Fed. 925.] 

2. Where an item of §465, and interest on it, 
was allowed by the commissioner, for loss of 
the earnings of the vessel during her detention 
for repairs, upon the mere opinion of her mas- 
ter and mate, the claimant introducing no tes- 
timony on the point: Held, fh&t such opinion 
was incompetent evidence. But, as the ex- 
pense of sending the report back would proba- 
bly equal, if not exceed, any abatement in Hie 
amount, the court allowed the item to stand, 
deducting the interest on it. 

This case came up on exceptions to the re- 
port of a commissioner as to the damages in 
a case of collision brought into this court by 
appeal from the district court. [See Case 
No. 7,092.] 

NELSON, Circuit Justice. One of the ex- 
ceptions is to the allowance of an item of 
§800, for the difEerence between the value of 
the libellants' vessel after she was repaired 
and her value before the injury. This item 
is founded on the evidence of the master and 
the mate, and is a matter of opinion, rest- 
ing upon no fact stated, except that the ves- 
sel leaked more after the repairs than be- 
fore the damage occurred. The shipmaster 
who repaired her, stat^ that she was thor- 
oughly repaired, and was put in as good a 
condition as before the injury. The work 
"was done under the direction of the master 
of the vessel, and, from the sum expended in 
making the repairs, at his instance, it would 
be somewhat strange if the depreciated value 
should be as large as he states. The whole 
value of the vessel before the injury, at the 
highest estimate, was §2,300; the amount of 
repairs was §1,831.81. After this amount of 
expenditure, I am inclined to agree with the 
shipmaster, that she must have been- in as 
good a condition as before the injury, and 
shall accordingly disallow the claim of §800. 
The item of §465 for loss" of the earnings of 
the vessel during her detention, thirty-one 
days, for the repairs, is also objected to. The 
evidence of this rests upon the opinion of 
the master and the mate, which strictly was 
incompetent to establish the fact They may 
have been competent witnesses to prove this 
item of loss, if they knew what the price at 
the time was', in the port of New York, for 
the charter of a vessel of this description; 
otherwise, not That was a fact which might 
have been ascertained on inquiry, as readily 
as the price of many commodities in the mar- 
ket for sale. The mere opinion or judgment 
of the witness himself is but conjectural and 
speculative. I would reject the evidence al- 
together, and send the report back, if it were 
not that the expense attending this mode of C 
correcting the error woxild probably equal, if 
not exceed, any abatement in the amount 
Besides, it was open to the claimants to have 
corrected the estimate by witnesses on their 
part, which was omitted. I shall, therefore. 



allow the item to stand, striking out the in- 
terest The interest to be deducted is §208; 
the depreciation to be deducted is §800; mak- 
ing a total of §1,008; which, taken from the 
amount reported, §3,566.06, leaves §2,558.06,- 
for which a decree must be entered. 



Case Wo. 7,092. 

The ISAAC NEWTON, .^ 

[12 N. X. Leg. Obs. 299.] 
Circuit Court S. D. New York. Sept, 1854.1 
Collision— Steamer ajtd Sailing Vessel. 

Held, that where a steamboat exculpated her- 
self from all fault in a collision with a vessel 
under canvass, and it appeared that the collision 
had been caused entirely by a want of prudence 
and good seamanshin on the part of the sail- 
ing vessel, the latter nad no ri^t to claim dam- 
ages. 

[See note at end of case.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel by Jonathan Crockett, 
Archibald C. Spaulding, John Gregory, Chris- 
topher Dyer, and Nathaniel Dyer, owners of 
the schooner Hero, against the steamboat 
Isaac Newton (Isaac Newton, claimant), for 
damages caused by collision.] 

B. O. Benedict and 0. Van Santvoord, for 
libellant 
H. Cowles, for the steamboat 

NELSON, Curcuit Justice. This libel was 
filed to recover the value of a cargo of flour 
and corn on board the schooner Hero, which 
was sunk by a collision with the Isaac New- 
ton on the morning of July 17, 1850. The 
schooner had put out from her wharf early 
in the morning, but there being very little 
wind, had made but very little px'Ogress, and 
was about three-quarters of a mile from the 
wharf, when the steamer, coming into her 
berth, struck the schooner, and sunk her. 
Judge Judson, in the district courts held that 
the steamer was not in faxdt, but that the 
collision was caused by the carelessness of 
those on board the Hero, in placing the 
schooner in the way of the steamer, and 
from that decree [case unreported] the libel- 
lants appealed. 

1. I am unable to discover from the proofs 
any want of skill or diligence in the man- 
agement of the steamboat, nor any ground 
for imputing fault to her in coming into her 
berth. I think it would be unjust to charge 
her with the consequences of the collision. 

2. On the other hand, it seems to me there 
was a want of prudence and good seaman- 
ship on the part of the master of the Hero 
at that hour in -the morning, and- with the 
wind as it was, in not lookuag out sharper 
for the steamboat knowing, as he must that 
she was expected every moment to arrive 

1 [Reversed in 18 How. (59 U. S.) 581.] 
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from Albany. It seems to me, with proper 
caution, tlie scliooner need not liave t>een in 
a position where a collision was unavoidable, 
I do not think, under the circumstances, the 
steamboat was bound to see the Hero, be- 
fore the former came around the stern of a 
brig, and was entering between this and 
other vessels. Decision affirmed. 

[NOTE. From this decision the libellants ap- 
pealed to the supreme court, where the decree 
of the circuit court was reversed. 18 How. 
(59 U. S.) 581, opinion by Mr. Justice Curtis. 
The ground of reversal was that the general 
rule is for a sailing vessel, meeting a steamer, 
to keep her course, while the steamer takes the 
necessary measures to avoid a collision, and 
that it must be a strong case which puts the 
sailing vessel in the wrong for obeying the rule. 
It was held that the facts did not make this 
such a case. The attempt of the steamer m 
coming to her berth between certain vessels at 
anchor, without first ascertaining that the track 
was clear, was held to be culpable. Mr. Jus- 
tice Daniel dissented. 

[See Case No. 7,091.] 



Case K"o. 7,093. 

In re ISAACS et al. 

[3 Sawy. 35; i 6 N. B. B. (1873) 92.] 

District Court, D. California. 

BAJfKRUPTCY— Joist Creditors. 

An agreement between two traders to unite 
their stocks in trade as the capital of a part- 
nership to be formed between them, and to 
convert the separate business debts of either in- 
to joint debts of the firm, will not entitle a sepa- 
rate creditor who has not acceded m any way to 
the arrangement before bankruptcy, to prove 
his claim as a joint creditor of the firm against 
the partnership estate. 

[In the matter of Isaacs & Oohn, bank- 
rupts.] 
W. W. Cope, for petitioning creditor. 
Joseph Naphtaly, for creditors. 

HOFFMAiSf, District Judge. It appears by 
the statement of facts reported by the regis- 
ter and admitted by the attorneys for the re- 
spective parties, that on the seventh of 
March, 1871, the above bankrupts, by a writ- 
ing under seal, entered into a contract of 
- partnership, by which it was agreed that the 
parties who had previodsly been doing busi- 
ness on their individual accounts should 
imite their stocks of goods and uncollected, 
book accounts, to form a joint capital for the 
partnership, and that the copartnership 
should assume and become liable for aH the 
separate business debts of either partner, as 
shown by his books. 

The firm having become bankrupt after 
incurring partnership debts, a creditor of 
one of the partners (and who appeared by th.e 
books of the latter to have been such), for 
goods sold before the formation of the part- 
nership, offered to prove his debt as a joint 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



debt, with a view of sharing in the distribu- 
tion of the firm assets. 

No evidence was offered to show that the 
separate creditor acceded to the substitution 
of the firm liability for that of the pai-tner 
by whom the debt was contracted. He does 
not even appear to have been aware of the 
terms and conditions of the agreement be- 
tween the partners. The register was of 
opinion that the proof offered should not be 
received; and the question having been fully 
argued, is submitted to the court for its de- 
cision. 

The question thus presented, viz., whether 
an agreement between two traders to imite 
their stocks in trade as the capital of a part- 
nership to be formed between them, and to 
convert the separate business debts of either 
into joint debts of the firm, will entitle a sep- 
arate creditor who has not acceded in any 
way to the arrangement to prove in bank- 
ruptcy as a joint debtor of the firm, is close- 
ly analogous to that which arises where, on 
the dissolution of a firm, the continuing part- 
ner takes an assignment of the joint assets, 
and agrees to be responsible for the firm 
debts; and after bankruptcy, a joint cred- 
itor who has not, before bankruptcy, assent- 
ed to the conversion of his debt, seeks to 
prove it against the separate estate of the 
continuing partner. 

Both of these questions have frequently 
been submitted to the courts, and have re- 
ceived, with one or two exceptions, a uni- 
form answer. 

A joint debt may be converted into a sepa- 
rate debt, or a separate debt into a joint debt, 
either with or without an extinguishment of 
the original obligation. 

In the former case the creditor can only 
rely on his debt according to its new quality, 
and is, therefore, entitled to only one mode 
of proof. In the latter case, as the old debt 
still subsists, he can take advantage of it in 
either its old or its new form, and is conse- 
quently entitled to an election of proof. 
Story, Partn. 369; Colly. Partn. 767, 

As no arrangement between a debtor or 
debtors and third person, or between them- 
selves, can impair or destroy the hability of 
either or all of them to a creditor, without 
his consent, it is evident that to establish an 
extinguishment of the old debt, it must ap- 
pear that he has accepted the new liability 
as a substitute for and in discharge of the 
old. 

But when a conversion merely is set up, i. 
e., the creation of a new liability, without an 
extinguishment of the old, as this is ordinari- 
ly beneficial to the creditor, less evidence of 
an assent by him to the arrangement will be 
sufficient than in cases where it is sought to 
substitute a separate for a joint liability. 
Robs. Bankr. 599, and cases cited. 

But even where a mere conversion is set 
up, as in this case, evidence of the assent of 
the creditor before bankruptcy seems always 
to be required. 
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In the case of Es parte ■Williams, 1 Buct, 
13, a ti-ader indebted entered into a partner- 
ship and brouglit bis stock in trade into the 
new firm, under articles by which the joint 
trade was to pay his creditors named in a 
schedule. It was held that a separate credit- 
or named in the schedule did not by the ar- 
ticles become a joint creditor of the fii'm. 

In this case Lord Eldon says: "If it is 
meant to be said on the part of the petitioner, 
that a joint action might have been main- 
tained by the creditors named in the sched- 
ule, against the partners immediately on the 
execution of the deed, and by force of the 
deed only, independently of an accession to 
the agreement on the part of the creditors 
named in the schedule, I cannot assent to the 
doctrine. * « * But I agree to the proposi- 
tion that a very little will do to make out an 
assent to the agreement." 

The same point was decided by Sir John 
Leach in Es parte Freeman, Id. 471, -though 
the question there arose in a ease where a 
retiring partner had assigned the stock in 
trade to a continuing partner, who covenant- 
ed to pay the joint debts. The partners hav- 
ing become bankrupts, it was held that the 
joint creditors, not having, previously to the 
bankruptcy, accepted the continuing partner 
as their sole debtor, could not prove against 
the separate estate of the continuing partner. 
This case, although it was overruled by 
Lord Eldon, seems, nevertheless, observes 
Mr. Collyer, to be consistent with the most 
of those on the same subject which preceded 
it, and as the grounds of Lord Eldon's de- 
cision do not appear, and as Sir John Leach 
decided the subsequent case of Ex parte Fry, 
1 Glyn & J. 96, in the same manner, there 
seeins just reason to suppose that the case 
of Ex parte Freeman was rightly decided. 
Colly. Partn. 774. 

In Ex parte Lane, 1 De Gex, 300, it was 
held that a parol agreement to convert a sep- 
arate debt into a joint debt is not within the 
statute of frauds if the former debt is ex- 
tinguished, but an assent on the part of the 
creditor must be shown. 

The case of Ex parte Appleby, 2 Deac. 482, 
decided in 1839, was nearly identical with 
Ex parte Freeman; and it was held that a 
joint creditor could not prove against the sep- 
arate estate of a continuing partner who had 
taken an assignment from the retiring pai-tner 
of the joint assets, and agreed to indemnify 
against the partnership debts; there being 
no satisfactory evidence that there was no 
joint estate, nor that the joint creditor had 
accepted the continuing partner as his sepa- 
rate debtor. 

So in Kirwan v. Kirwan, 4 Tyrw. 491, it 
was decided that mere knowledge of the dis- 
solution of a partnership is not sufficient, 
although an account is continued with the 
new firm. The creditor must appear to have 
expressly, or by some act, accepted the sub- 
stituted credit of the new partnership in- 
stead of the retiring partners. 



Ex parte Parker,' 2 Mont. D. & D. 511, was 
a case where a trader, indebted to a lunatic 
in the amount of the pm-chase-money of a 
business and the machinery and stock-in- 
trade, entered into a partnership under an 
agreement by which the stock-in-trade and 
property of the business were to belong to 
the firm, which was to assume the liabilities 
of the sole business. The firm tendered an 
annual account in its own name, in respect 
to the debt, to the committee of the lunatic, 
who made no objection to this form of ac- 
count. It was held, on the firm becoming 
bankrupt, that the committee was not enti- 
tled to prove against the joint estate. It 
was even doubted whether the committee 
had power, and whether the lord chancellor 
could have given him control to convert the 
separate into a joint liability. 

It will be observed that this case is much 
stronger than the case at bar. The debt was 
for the purchase-money.of the property trans- 
ferred to the firm. The creditor was a luna- 
tic, incapable of personally assenting to the 
convex-sion," and there was some evidence 
tending to show that his committee had as- 
sented to it. 

Ex parte Whitmore, 3 Mont & A. 627, was 
decided expressly on the ground that the 
creditor had assented to the conversion be- 
fore the bankruptcy. The court says: "The 
question is solely of fact. Did the creditor 
intend to substitute the firm for the separate 
liability?" 

It is unnecessary, however, to multiply 
citations of cases on this point, for the au-* 
thorities are, with a single exception, uni- 
form, that in proceedings in bankruptcy, at 
least the assent of the creditor to a conver- 
sion before the bankruptcy must be shown. 

air. Justice Story (Story, Partn. § 370) 
states emphatically that "in order to produce 
any conversion at all, either with or without 
an extinguishment, there must be a suffi- 
cient consideration, and also a deliberate 
and mutual assent of the creditors and debt- 
ors of such conversion;" and for this he cites 
Collyer, ubi supra; Gow, Partn. 284; Wats. 
Partn. 274, And the same doctrine is laid 
down by Robson in his recent treatise on the 
law of bankruptcy (page 509), where the lead- 
ing cases above quoted and many others are 
cited. 

I have been referred to but one decision 
on the point under consideration by the 
courts of bankruptcy of the United States; 
but the principles' above laid down have 
been adjudged by the courts of Massachu- 
setts, under the insolvent law of that state, 
from which, as is well known, the bankrupt 
act was in great part derived. 

In Wild V. Dean, 3 Allen, 579, it was held 
that a partnership debt is not provable 
against the separate estate of one of the 
partners, who has received an assignment of 
all of the partnership property, and executed a 
bond to his retiring partner to assume and 
pay the partnership debts, without evidence 
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of ait express agreement or assent "by Wm to 
pay the same to the creditor as his private 
debt, and notice by the creditor of his elec- 
tion to treat it as a private debt is not suffi- 
cient 

In Robb V. Mudge, 14 Gray, 534, it was 
held that a bona fide transfer of partnership 
property to one partner, in consideration of 
his assuming the partnership debts, makes 
it his separate property, and not liable in in- 
solvency to the creditors of the partnership 
■who have not agreed to accept him individ- 
ually as their debtor, until his separate 
debts are paid. 

The case chiefly relied on as seeming to 
countenance a different rule is that of Colt 
V. Wilder, 1 Edw. Ch. 484, decided by Mr. 
Vice Chancellor McCoun. In that case it 
was held that a private creditor of a partner 
whose debt it had been agreed between them 
at the formation of the partnership to treat 
as a firm debt, could take dividends under 
an assignment by the partners of all the 
partnership property in trust for the benefit 
of the creditors of the concern. 

With regard to this case it is to be ob- 
served, that the question was not as to the 
right of the creditor to prove his debt in 
bankruptcy as a joint debt, but whether he 
had, under the circumstances, any right in 
equity to come in under the assignment. 

Secondly. The cases of Ex parte Peele, 6 
Ves. 602, and Ex parte Clowes, 8 Ves. 540 
[2 Brown, Ch. 595], on which the learned 
vice chancellor chiefly relies, have received 
• a different interpretation, not only by the 
text-writers, but by the courts by whom they 
were decided. 

In Ex parte Peele, the contest turned up- 
on whether the partners had agreed between 
themselves to the conversion of the debt. 
With respect to this case, Mr. CoUyer ob- 
serves: "On this subject of assent, Lord El- 
don's opinion may be gathered -from his ob- 
servations in the cases of Ex parte Peele 
and Ex parte Williams. In the former of 
these cases it was scarcely necessary to ad- 
vert to the question of assent by the cred- 
itor to the consolidating of the debts, as it 
was a disputed point whether the partners 
themselves had agreed to consolidate them. 
But in the latter, where a separate creditor 
sought proof as a joint creditor, by virtue of 
an ari-angement between the two partners, 
for the conversion of separate into joint 
debts. Lord Eldon required evidence of as- 
sent by the creditor to such arrangement be- 
fore the proof could be allowed." 

With respect to Ex parte Clowes, Mr. CoU- 
yer remarks: "It is true that in this case no 
evidence appears to have been given of ex- 
press consent by the creditors to the ar- 
rangement of the partners. But as some 
years elapsed between the arrangement and 
the bankruptcy, and as nothing is said which 
leads to a contrary supposition, the consent 
of the creditors to the conversion may, per- 
haps, be presumed. Lord Eldon, speaking 



of this case, said it turned on peculiar cir- 
cumstances." Colly. Partn, 771. 

The eases of Ex parte Williams, Ex parte 
Freeman, and Ex parte Fry are admitted by 
the learned vice chancellor to be opposed to 
the view taken by him, and he rests his deci- 
sion on the supposed authority of Ex parte 
Clowes and Ex parte Peele. But we have 
seen, that those cases are not regarded as 
maintaining the doctrine for -n^ich the vice 
chancellor cites them, while the cases of Ex 
parte Williams and Ex parte Freeman have 
been followed in a large number of subse- 
quent cases, and are accepted as law by CoU- 
yer, Story and the other text-writers. 

In the case of In re Downing [Case jSTo. 4,- 
044], also cited by counsel, Mr. Justice Dil- 
lon undoubtedly expresses the opinion that 
the creditors may enforce, by bill in equity, 
a promise given by a continuing partner to 
whom all the firm property has been trans- 
ferred, to pay off and discharge the firm's 
liabilities, and that they may assent to and 
claiiii the benefit of this promise at any time 
before or after the bankruptcy. For this 
last position no authorities are cited, and the 
learned judge seems to have mainly rested 
his opinion on the second position taken by 
him, viz., that under the bankrupt act [of 
1867 (14 Stat 517)], where each of the part- 
ners has been separately adjudged bankrupt, 
and there are no firm assets, the joint cred- 
itors may prove against the separate estate 
of either. "This," observes Mr. Justice Dil- 
lon, "in effect reaches the result which the 
English chancellors have felt bound on equi- 
table principles to adopt;" but it may be add- 
ed that the rule is applied so rigorously that 
it was held that where a continuing partner 
received possession of all the partnership 
property, and continued the business on 
terms of paying all the firm debts, that the 
joint creditors could not receive dividends 
from the separate estate until the separate 
creditors were paid in full, although the joint 
estate amounted to only £13. Ex parte Ken- 
nedy, De Gex, M. & G. Bankr. 100. 

On the whole, I feel bound on the authori- 
ties to hold that the separate creditors, not 
having before the bankruptcy assented to 
the arrangement between the partners, and 
not having been, so far as appears, even 
aware of it are not entitled to prove their 
debts against the joint estate. But while so 
holding, I am obliged to confess my inability 
to discover the equitable principle upon 
which the rule rests. 

The reason of the rule is stated by Sir 
John Leach in Ex parte Freeman, as follows: 
"I have always considered it to be essential 
that the bankrupt should be indebted to the 
party proving at and before the bankruptcy. 
The engagement of one partner with the 
other to pay the debts of the firm can, as to 
the creditors of the firm, be considered only 
as a proposal that he is willing to become 
their sole debtor. If they accede to this pro- 
posal before the bankruptcy they are his sep- 
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arate creditors. But their acceptance of Mm 
as their separate debtor after the bankrupt- 
cy, comes too late, for he is then incapable 
.of contract" ; 

That the assent of the creditor is necessary 
to any assignment by which his rights are 
impaired, is obvious. And if the conversion 
Is claimed to have operated as an extinguish- 
ment^ or as the substitution of a separate lia- 
bility for a joint liability, or vice versa, it is 
plain that the creditor must be a partner to 
the arrangement. 

But we have seen that there may be a con- 
version without an extinguishment; "in 
which case," says Story, "the creditors can 
take advantage of the debts according either 
to their new or their old form and quality. 
In other words, they may treat tl/em as joint 
as well as separate debts, and have their 
remedy against the point or separate estate, 
accordingly, in their election." Story, Partn. 
§369. 

As, then, this arrangement in no way im- 
pairs the rights of the creditors, but is ordi- 
narily greatly for their benefit, I see not why 
their assent may not be presumed; as in a 
case where property is conveyed in trust for 
the benefit of a third person, the assent of 
the party beneficially interested is presumed. 
It appears now to be admitted that a third 
party may maintain an action on a promise, 
not under seal, made to another for his bene- 
fit, though he was not cognizant of it when 
made. 1 Pars. Cont 467; 2 Greenl. Ev. § 109. 

I am unable to see why a promise made by 
one partner to another, that he will hold 
himself jointly liable for the separate debt 
of the latter, may not, on the same principle, 
be availed of by the creditor. Why should 
evidence of the assent of the latter be exact- 
ed (and it is admitted that slight evidence 
will be sufficient, as was the case in Ex parte 
Kedie, 2 Deac. & G. 321), when that assent 
would in no case be withheld, as the only 
effect of the arrangement would be to give 
to the creditor the security of the firm liabil- 
ity and that of the other partner, in addition 
to the liability of the partner with whom he 
had separately contracted. The hardship of 
the rule is apparent in those eases where the 
retiring partner transfers the partnership 
property to the continuing partners, and thus 
convei-ts it into his separate property. In 
such cases it is held that after bankruptcy 
it cannot be treated in marshaling the assets 
as joint estate or applied to the payment of 
joint debts. Eobb v. Mudge, 14 Gray, 537; 
Howe V. Lawrence, 9 Gush. 553. 

But whatever, may be said of the justice of 
the rule, I consider it too firmly established, 
for me, at least, to depart from. In the pas- 
sage already cited, Mr. Justice Story unhesi- 
tatingly declares that "to produce any con- 
version at all, either with or without extin- 
guishment, there must be sufficient consider- 
ation, and also a deliberate and mutual as- 
sent of the creditors and debtors to such con- 
version." Story, Partn. ^ 370. 



-; Of course, after bankruptcy, therfe can be 
no. mutuality of consent between creditors 
and- debtors, for the latter are incapable of 
contracting. If I have ventured to doubt the 
soundness of the rule thus laid down, ■ it Is 
because it has appeared to me that sufficient 
attention has not been given to the distinc- 
tion between cases where the creditor is sup- 
posed to have relinquished the old liability 
and accepted a new and substituted liability 
in its stead, and those where a new and adr 
ditional liability is created without impairing 
the old. In the former, his assent is. evident- 
ly necessary; in- the latter, it seems to me 
it should be presumed, and he should be al- 
lowed the advantage of the promise made be- 
tween third persons for his benefit And in 
this view I have at least the countenance of 
Mr. Justice Dillon. 



Case No. 7,094. 

ISAACS V. ABRAHAM. 

[6 Reporter, 787.] i 

Circuit Court, D. Massachusetts. Nov. 9, 1878. 

Solicitor asd Client — Sdbstitotion — Liek — 
Stay ok Delay op Prooeedisgs. 

1. A client can change his solicitor whenever 
he pleases, subject to the solicitor's lien. 

2. The lien does not extend so far as to en- 
able the solicitor to stay or delay the proceed- 
ings in the suit 

Bill in equity for the infringement of a 
patent for improvements in raUway track 
brooms. An opinion was given some time 
since, upholding the patent and concluding 
with the usual order for an interlocutory 
deci*ee for an account [Case No. 7,095]. An 
appearance was afterwards entered in the 
clerk's office for the complainant by a soli- 
citor not hitherto employed by him. The 
original solicitors notified the clerk that they 
wished to be heard when any action was 
taken in the cause by any party. The new 
solicitor now moved to extend the decree, and 
the original solicitors objected that their fees 
had not been fully paid and that a substitu- 
tion of counsel ought not to be permitted, or, 
if permitted, no further steps taken in the 
cause until they were paid or secured. 

Ii. M. Child and W. H. H, Richardson, for 
the motion. 

C. Browne and J. S. Holmes, for original 
solicitors. 

LOWELL, District Judge (orally). The 
substitution of solicitors in equity is made 
on motion, but the motion is one which is 
granted as a matter of course, subject to the < 
lien of the former solicitors. That lien, how- 
ever, does not extend so far as to enable the 
solicitor to stay or delay the proceedings, 
Merrywether v. Mellish, 13 Ves. 161; Twort 
V. Dayrell, Id. 195. In O'Dea v. O'Dea, 1 
Schoales & L. 315, Lord Bedesdale said: "I 

i [Reprinted by permission.] 
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■cannot do this. It is not in my power. I 
never heard of sucli a practice before. A so- 
licitor lias advantages for the recov^y of 
what is due him for costs, which men in 
other situations have not, by keeping his 
client's papers, but he has no right to stop 
the cause from proceeding." And In Com- 
merell v. Poynton, 1 Swanst. 1, Lord Eldon 
says: "A solicitor cannot by virtue of his lien 
prevent the king's subject from obtaining 
justice. In such a case as this there is un- 
doubtedly this hardship on the solicitors that 
their lien upon the papers and upon the 
decree may be an inadectuate security, be- 
cause the litigation in patent causes has be- 
come very expensive, and the decree often 
is valuable more from its establishing a title, 
which may be enforced throughout the coun- 
ti'y, or, rather, which is likely to be respected 
throughout the country, than from the dam- 
ages which can be recovered in the particular 
case. This may be regretted, but. cannot 
change the rule of law. At one time there 
appears to have been a distinction taken in 
England between a case of a client changing 
his solicitor and that of a solicitor relin- 
quishing the conduct of the cause. The dis- 
tinction is not now very material, but so far 
as there is any, the solicitor's rights are 
somewhat less in the latter case, and it is 
considered that the solicitor gives up the 
cause, if he refuses to proceed, even though 
he would fully be justified in so doing, by 
the refusal of his client to advance or to 
pay his proper disbursements and charges, 
which is the aspect this case presents upon 
the correspondence between the solicitors and 
their clients which was read at the hearing. 
The three cases which were cited at the argu- 
ment in which comrts had refused to allow 
substitution of attorneys or solicitors without 
payment of fees are not inconsistent with 
these views. Sloo v. Law [Case No. 12,958]; 
Supervisors v. Brodhead, 44 How. Pr. 417, 
419; The Oneiza, L. R. 4 Adm. & Ecc. 36. In 
one of them there was a fund in court, on 
which the solicitor had a lien, and the order 
was that he be paid out of that fund simul- 
taneously with his discharge. In another 
there appears to have been no question about 
the cause proceeding, but whether the soli- 
citor should be obliged to deliver up the 
papers in his hands on which he had an un- 
doubted lien. The case from 44 How. Pr. 
arose under a rule of court which provided 
that a change of attorneys should not be 
made without the order of a justice, and the 
client in that case being a public body which 
could not be sued by the attorney, the court 
thought it right, under the circumstances of 
that case, to order that the fees be paid. In 
a very similar case in the supreme court o^ 
the United States, the state of Texas was 
the client in which the court ordered such a 
substitution, and said that a party could 
change his solicitor whenever he pleased, 
subject to his lien. Re Paschal, 10 Wall. [77 
U. S.] 483. That case seems to be decisive 



of the present case, and the motion to extaid 
the original interlocutory decree is granted. 
I do not decide that the new solicitor will 
have any right to enter any final decree by 
agreement with the defendants, as it has 
been intimated he intended to do, by which 
the costs already accrued or even the dam- 
ages can be surrendered against the protest 
of the former solicitors, and I will add that 
the new solicitor disclaimed any intention of 
depriving the former solicitors of those costs. 



Case No. 7,095. 

ISAACS V. ABRAMS. 

[3 Ban. & A. 616; 14 O. G. 861; Merw. Pat. 
mv. 226.] 1 

Circuit Court, D. Massachusetts. Oct. 9, 1878. 

Patents — What is Patentable — Cuasge in 
Form— "Railwat-Tkack Bkooms. " 

1. A change in the form of a machine or in- 
strument, though slight, if it worlis a success- 
ful lesult, not before accomplished in a similar 
way in the art to which it is applied or in any 
other, is patentable. 

[Cited in Strobridge v. Lindsay, 2 Fed. 695; 
Washburn & Moen Manuf'g Co. v. Haish, 
4 Fed. 908; Asmus v. Alden, 27 Fed. 687.] 

2. Letters patent No. 180,717, granted to 
Marcus C Isaacs, August 8, 1876, for an im- 
provement in railway-track brooms, held valid. 

L'rnis was a bill in equity by Marcus C. 
Isaacs against Addison W. Abrams, to re- 
strain the infringement of complainant's pat- 
ent.] 

Causten Browne and Jabez S. Holmes, for 
complainant. 
John S. Abbott, for defendant 

LOWELL, District Judge. In August, 
1876, the complainant obtauied a patent, No. 
180, i 17, for an improvement in railway-track 
brooms. He declares in his specifica'tion 
that, "heretofore, brushes for cleaning rail- 
road-tracks, have been made with a broom 
of even face— that is, the brush of the broom, 
of whatever material made, has been of uni- 
form length," He describes his improve- 
ment to consist of making the brush of un- 
equal lenguis; one part adapted to brushing 
the smrface of the rail, and the other and 
longer part to clearing either side of the rail, 
according to its constioiction. Tue claim is 
for: "A railway track broom, constructed 
with a brush of uneven 'face— that is, one 
portion of the brush longer than the other, 
substantially as and for the purpose set 
forth." 

The defendant has argued that brushes 
wita a uniform surface being well known, 
no invention was required to construct one 
with an uneven surface. We cannot take 
this view of the ease. It is not invention to 
change one weU known material for anoth- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. Merw. Pat. Inv. 226, contains only a 
partial report] 
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er, or to apply a well known process, with- 
out some adaptation, more than every skilled 
mechanic could apply, to a new art or suh- 
/Cject;.,vbufta change in the form of a machine 
/ 6r'~ihstrument, though slight, if it works a 
successful result, not hefore accomplished 
in a similar way in the art to which it is 
applied, or in any other, is patentable. There 
is evidence that this improvement did' ac- 
complish such a result, an«l that it was ac- 
cepted and adopted by the trade, and went 
Vinto general use. 

^'^The question of fact is, waether the pat- 
entee was the first inventor of this improve- 
ment He carries his invention back, by 
a fair preponderance of proof, to October, 
1874- The defendant alleges that he had 
made similar brooms many years before 
j.874, and that the plaintiff, when he did 
make the new kind of broom, stole it from 
one of the witnesses in the case. We have 
examined the evidence, which it would be 
unprofitable to recapitulate. We are satis- 
fied, not only that the defendant has failed 
to rebut the presumption afforded by the 
patent, but that the plaintiff has proved that 
he was the first and true inventor of the im- 
provement. Interlocutory decree for the 
complainant 



Case nSTo. 7,096. 

ISAACS V. COOPER et aL 

[4 Wash. C. O. 2o9; 1 1 Robb, Pat. Cas. 332.] 

Circuit Court, Pennsylvania. 2 Oct Term, 

1821. 
Patents — Ijiprovemests— Equity Pbactioe. 

1. Rules of the courts of equity, as to grant- 
ing injunctions in patent cases. 

2. A patent for an improvement on a hori- 
zontal wheel invented by the patentee, without 
saying, what the original invention was, or re- 
ferring to any thing for information, makes the 
patent so defective that the court will not grant 
an injunction for an alleged invasion of it 

[Cited in Foster v. Moore, Case No. 4,978; 
Hovey v. Stevens, Id. 6,745; Hogg v. Em- 
erson, 6 How. (47 U. S.) 485; Motte v. 
Bennett Case No. 9,884; Buchanan v. How- 
land, Id. 2,074; Hat-Sweat Manuf'g Co. v. 
Davis Sewing-aiachine Co., 32 Fed. 403; 
Wirt V. Hicks, 46 Fed.'71.] 

In equity. 

WASHINGTON, Circuit Justice. This case 
comes before the court upon a motion for 
an injunction. The plaintiff, by his bill, 
claims to be the proprietor of "an improve- 
ment on the horizontal- circular plane or 
wheel, invented by him, for the purpose of 
gaining power by applying animal weight 
to the propelling of boats on water, or to 
machinery on land;" which, the bill charges, 
was secured to him by a patent dated the 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Distrfct not ^ven.] 



17th of November, 1819, and that the spe- 
cification was filed in the patent-office on the 
13th of April, 1818. The specification states, 
that "the method used in this new invention 
is to have the animals harnessed to any par- 
ticular part of the boat or machinery, and to 
have them acting, or walking on the deck, or 
on a movable or fixed platform, square, cir- 
cular, or of any other shape— the same be- 
ing fixed to a perpendicular shaft and con- 
nected by cog-wheels, so as to act on the 
water-wheel. By which new position or place 
in the boat, on which the animals are kept 
in action,' two or four horses will perform, 
and save the labor of from twelve to twenty 
when kept moving in the ordinary method 
at present used in team-boats." The bill sets 
forth a certificate of the secretary of state 
that the specification on which the plaintiff's 
patent was issued, dated New York, April 
9th, 1818, was received and filed in the pat- 
ent-office, on the 13th of April, 181& 

The bill charges that the defendants have in 
use team-boats upon the construction stated 
in his patent, and prays for an injunction 
against thehr continuing to use the same. The 
answer of four of the defendants admits that 
the defendants use team-boats on the Dela- 
ware, under a license from a Mr. Langdon, 
, dated 2d of September, 1820, to use boats 
constructed according to the plan and im- 
provement secmred to the said Langdon by 
patent date'd the 5th of June, 1819, and that 
they have had the said boats in use since the 
date of their license. It denies that the plain- 
tiff has used or sold his alleged improvement 
or that he, or any other person, has practi- 
cally tested the use or value of his asserted 
discovery; that the boats used by the de- 
fendants do not interfere with the plaintiff's 
patent; and finally, that the plaintiff's patent 
is void, on account of the defective descrip- 
tion given of the alleged improvement in the 
specification. After the coming in of this 
answer, and an xmsuccessful motion for an 
injunction, because the bill did not state that , 
the plaintiff had oversold or used his improve- 
ment, the plaintiff, having obtained leave 
for that purpose, amended his bill by stating 
that the plaintiff was, and is, in the actual 
and profitable enjoyment of his said improve- 
ment, and has constructed, and caused to be 
constructed, several boats upon the principles 
of his said improvement, and has sold four 
of them for valuable consideration. No an- 
swer has. been put in to the amended bill. 
The practice of the court of equity, upon 
motions of this kind, is to gram an injunction 
upon the filing of the bill, and before a trial 
at law, if the bill state a clear right, and 
verify the same by affidavit If the bill states 
an exclusive possession of the invention, or 
discovery for which the plaintiff has obtained 
a patent an injunction is granted, although 
the court may feel doubts as to the validity 
of the patent But if the defects in the pat- 
ent, or specification, are so glaring that the 
court can entertain no doubt as to that point. 
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it would be most unjust to restrain the de- 
fendant from using a machine or other thing 
which he may have constructed, probably at 
great expense, until a decision at law can be 
had. The possession of the patentee against 
all mankind is stated by Lord Eldon, in 
Hill V. Thompson, 14 Ves. 132, note, to have 
been the groimd on which the injunction was 
granted in the disputed patent of Watts. But, 
says the same judge, where the patent is 
modern, and an injunction is applied for, and 
objections are made to the specification, or 
to the validity of the patent, the court will 
not, from its own notions respecting the mat- 
ter in dispute, act on the presumed validity, 
or invalidity of the patent, without the right 
having been previously ascertained at law; 
and will not grant the injunction till the plain- 
tiff has established the validity of his pat- 
ent at law, which the court will order. 3 
Mer. 624, 628; 6 Ves. 707; Coop. Eq. PL 158. 
The objections to the interposition of the 
coxirt, by injimction, in this case, are numer- 
ous and insurmountable. The following are 
the most prominent 1. It appears by the 
answer, that Langdon's patent was prior in 
date to the plaintiff's, and that he was in 
the full enjoyment and possession of it, by 
the sale of licenses, and the use of boats 
constructed upon the plan of his patent and 
specification. It is true that the secretary 
of the state has certified that the plaintiff's 
specification was filed in the patent-office in 
April, 1818. But that specification cannot 
possibly be the one upon which the patent 
stated in the bill was granted, because that 
is without date, and the specification men- 
tioned in the certificate is described as being 
dated at New York, April 9th, 1818. 2, The 
bill, even with the amendment, does not state 
an exclusive possession of the plaintiff's dis- 
covery at any time since the emanation of 
his patent The amended bill charges that 
the plaintiff was and is, in the actual en- 
joyment of his improvement; that he has 
consti-ucted boats upon the principles of it 
and has sold four of them. But when were 
these acts performed? For aught that ap- 
pears, they may have been subsequent to the 
practical employment by the defendants and 
others of the right acquired under Lang- 
don's patent 3. The answer positively de- 
nies that allegation in the bill which charges 
that the defendants have in use boats upon 
the plan of the plaintiff's asserted improve- 
ment and avers that the boats which they 
have in use do not interfere with the plain- 
tiff's patent 4. The last and by no means 
the least fatal objection, is to the patent and 
specification, which are so manifestly defect- 
ive, that the court ought not to inteipose 
untU the plaintiff shall have established his 
right at law, if he can do so. The patent is 
for an improvement on the horizontal wheel, 
invented by the plaintiff. But what the na- 
ture of the invention was upon which this is 
alleged to be an improvement is not stated. 
Was it patented; and if not is there any 
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other source of information to which others 
can resort, in order to find it out so as to 
enable them to distinguish the improvement 
from the original invention, and, in tuat way, 
to discover in what the improvement consists? 
Neither the patent or speculation affords the 
slightest information upon those points. The 
invention alluded to may, for aught that ap- 
pears, be known to no other person than the 
plaintiff. How then can any human being, 
however skilful in the art find out with cer- 
tainty, or even conjecture, in what the im- 
provement consists, from the patent itself, 
or from the records in the patent office? If 
the original invention had been patented, the 
specification should at least have referred, 
and plainly described it. If it was not, it 
should have stated what that invention was, 
and in what the improvement consists. As 
the matter stands, the nature of the improve- 
ment is al1;ogether unintelligible. 
The injimction is denied. 



Case No, 7,097. 

ISAACS et al. v. PRICE. 

[2 Dill. 347.] 1 

Circuit Court D. Kansas. 1872. 

Jurisdiction— Service of Process— Statute or 
Limitations. 

1. There is a well-known distinction between 
a judgment rendered without any service of pro- 
cess whatever, and one where the service is 
simply defective or irregular. In the first case 
the court acquires no jurisdiction, and its judg- 
ment is void; in the other, its judgment is 
valid until set aside or reversed. 

[Cited in Hatch v. Ferguson, 57 Fed, 970.] 
[Followed in McAlpine v. Sweetser, 76 Ind. 
82. Cited in Muncey v. Joest 74 Ind. 412: 
Thompson^ V. Chicago, S. F. & C. R. Co., 
no Mo. 156, 19 S. W. 77; Webster v. Dan- 
iel, 47 Ark. 131, 14 S. W. 551; Dorr v. 
Rohr. a2 Va. 366.] 

2. Where the plaintiff brought suit before his 
demand was barred, and served the defendant 
with process, and took a judgment by default; 
and the defendant after the statute period for 
the recovery of such, claims had elapsed, pro- 
cured the court to set aside the judgment: Held 
(construing the statutes of Kansas) that the 
defendant was not entitled to the benefit of the 
statute of limitations. 

3. When an action is deemed to have been 
commenced, considered. 

This cause was tried at the last term, and 
is, now before the court on a motion by the 
defendant [Nathan Price] for a new trial. 
The only question in the case is whether the 
action is barred by the statute of limitations, 
and the following are the material facts re- 
lating to it: On the 2d day of December, 
1865, the defendant bought of the plaintiffs 
[Isaacs & Ash] certain goods and merchan- 
dise, to recover the value of which a petition 
was filed in this court on the 17th day of 
August 1867. Summons was duly issued, 
and the original duly indorsed, and at the 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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November term, 1867, judgment by default 
was entered against the defendant, tbe rec- 
ord reciting tbat he had been duly served. 
The ' defendant was served, as hereinafter 
stated, by copy left at his residence, and the 
marshal so returned; but two years after- 
wards, to-wit: November 23, 1869, the de- 
fendant appeared in court and made applica- 
tion to set aside the judgment entered at the 
November term, 1867, on the ground that the 
copy of the summons served or left for him 
was not indorsed with the sum or amount 
for which judgment would be taken if the de- 
fendant failed to answer; and at that term 
the marshal was permitted to amend his re- 
turn by setting forth the copy of the sum- 
mons produced by the defendant, and which 
was served on him in 1867. The original 
summons was regular, and contained all the 
indorsements; and the copy was exact ex- 
cept that it omitted to have indorsed the 
amount claimed by the plaintiffs. This was 
the only defect in the service then or now al- 
leged. The court thereupon, without any 
other reason, and without requiring the de- 
fendant to show a meritorious defence, set 
aside the judgment on the ground, as the rec- 
ord recites, that no service of the summons 
had been made upon the defendant, and that 
he had not appeared; and thereupon, on the 
same day, the plaintiffs asked leave to amend 
their petition, and the case was continued. 
At the next term. May, 1870, the court, after 
notice and argument, refused to review and 
set aside the order of the preceding term, 
vacating the judgment, and ordered, upon 
plaintiffs' motion, that a new summons issue 
and the case be continued. On the 6th day 
of June, 1870, a new summons was duly is- 
sued and served, and the defendant appeared 
at the next term, and subsequentiy pleaded 
the statute of limitations. On the trial at 
the May term, 1872, the defendant was sworn 
as a witness and admitted the purchase of 
the goods sued for, and stated that they were 
bought on thirty, or not more than sixty days 
time, and relied for defence alone upon the 
three years statute of limitations of the state. 
. By the statutes of the state it is provided 
that "a civil action may be commenced by 
the filing, in the proper clerk's oflace, of a 
petition, and causing a summons to be issued 
thereon." Rev. St 1868, p. 640, § 57. And 
it is also provided that "where the action is 
on contract for the recovery of money only, 
there shall be indorsed on the writ the 
amount for which judgment will be taken, if 
the defendant fail to answer, and if the de- 
fendant fail to appear judgment shall not be 
rendered for a larger amount" Id. p. 641, § 
59. "The service shall be made by deliver- 
ing a copy of the summons to the defendant 
personally, or by leaving one at his usual 
place of residence." Id. p. 641, § 64. And 
the ofQieer "shall indorse on the original the 
time and manner of service." Id. p. 641, § 
63. The limitation statutes provide that ac- 
tions must be "commenced within the peri- 



ods prescribed in this article," and that "an 
action shall be deemed commenced, within 
the meaning of this article, at the date of the 
summons which is served upon the defend- 
ant" &c., if served within sixty days. Id. 
p. 634, § 20. "If any action be commenced 
within due time, and a judgment thereon for 
the plaintiff be reversed, or if ' the plaintiff 
fail in such action otherwise than upon the 
merits, and the time limited for the same 
shall have expired, the plaintiff may com- 
mence a new action within one year after 
the reversal or failure." Id. p. 634, § 23. 

The following is the return on the first 
summons: "Received this summons this 17th 
day of August, 1867, and executed the same 
by leaving a certified copy thereof at the 
usual place of residence of the within named 
Nathan Price, with all the indorsements 
thereon." Signed by the marshal. 

H. M. Herman, for plaintiffs. 
Nathan Price and A. H. Horton, for de- 
fendant 

DILLON, Circuit Judge. If this action is 
to be deemed as having been commenced in 
August 1867, when the original petition was 
filed, and the first summons was served in 
the manner above stated, it is admitted that 
the same is not barred. On the other hand, 
if the suit is to be considered as commenced 
only when the second summons was served, 
to-wit June 6th, 1870, then it is conceded 
by the plaintiff that this action is withui the 
operation of the limitation statutes of the 
state. The record shows that on the 17th 
day of August, 1867, the petition was filed and 
the smnmons was issued. The original Sum- 
mons was in due form, and contained all the 
indorsements. The marshal made service of 
the summons, and returned that fact to the 
court, and a judgment by default was enter- 
ed at the return term, reciting that the de- 
fendant had been duly served. Two years 
afterward the defendant appeared, and the 
court, on the marshal's amended return, 
showing that the copy of the summons 
which had been left at the residence of the 
defendant did not contain a copy of the in- 
dorsement of the amount for which judg- 
ment would be taken if the defendant fail- 
ed to appear, set aside the judgment on the 
ground, as the record of its action states, 
that no service of the summons was ever 
made, and no appearance to the action had. 
The justice of the plaintiffs' demand not 
being questioned, and there being no claim 
that the defendant did not receive the .copy 
of the summons before the return term", nor 
any claim that the judgment was taken for 
too much, it is plain that the order setting 
aside the judgment was not well considered; 
but it was set aside upon the ground, not 
that no service was ever made, but upon 
the technical one that the copy of the sum- 
mons left for the defendant omitted the in- 
dorsement of the amount claimed by the 
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plaintiffs to be due them. When this action 
of the court was had the plaintiffs issued a 
new summons, June 6th, 1870, which was 
served, and the defendant appeared and 
pleaded the statute of limitations; and as 
above remarked, his plea is available to him 
if the suit is to be deemed commenced June 
6th, 1870, but not if it is to be regarded as 
having all the time been pending since its 
original institution, in my opinion the ac- 
tion is to be regarded as having been pend- 
ing from the time the petition was originally 
filed and the summons served in 1867. The 
judgment rendered upon the first return of 
service was not void, but in every respect 
regular upon the face of the record. The 
defendant afterwards appeared in court and 
asked to have the judgment set aside, and 
his demand was granted. This did not de- 
feat the plaintiffs' right, or put an end to 
their action. After this action on the part 
of the defendant no new summons was nec- 
essary, and the court should only have set 
aside the judgment on a plea to the merits 
being filed. The issuing of .a new summons 
on the same petition, or the same as amend- 
ed, did not make a new suit, nor was it the 
commencement of a new action. The action 
which was tried at the last term is the same 
action which was commenced in August, 
1S67, and not a new one. For the purpose 
of preventing the statute of limitation from 
running the service of the first summons 
was sufficient. It apprised the defendant 
that the plaintiffs had brought an action 
against him, and where it was pending. A 
distinction is to be made between a case 
where there is no service whatever, and one 
which is simply defective or irregular. In 
the first case the court acquires no jurisdic- 
tion and its judgment 'is void; in the other 
case if the court to which the process is re- 
turnable adjudges the service to be sufficient 
and renders judgment therein such judgment 
is not void, but only subject to be set aside 
by the court which gave it, upon seasonable 
and proper application, or reversed upon ap- 
peal. The error in the argument of the de- 
fendant is that it proceeds upon the groxmd 
that the judgment rendered upon the service 
made upon him was wholly void. It is true 
the record which set it aside recited that no 
service of summons was made upon the de- 
fendant and that it was void, but this ac- 
tion of the court is to be construed with ref- 
erence to the application upon which it was 
based, and that showed and admitted that 
service had been made, but claimed that 
such service, owing to the absence of the 
indorsement on the copy, was not sufficient. 
It is not entirely clear to my mind that the 
omission to give aU the indorsements is such 
an irregularity as would be ground for re- 
versal on appeal; but if so, the judgment 
was valid while it remained in force, and 
when it was set aside the action was still 
pending, and it remained a pending action 
until it was tried at the last term. 
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' The defendant's case is not within the pur- 
pose of the limitation enactment, which is 
to protect persons from stale claims. But 
here the plaintiffs brought suit in time upon 
a demand confessedly just and unpaid. If 
the defendant had appeared at the return 
term he would have had no defense on the 
merits, and no defense under the statute of 
limitations. He neglects to appear at court, 
waits untU the statute period for the recov- 
ery of such claims has fully elapsed, and 
then applies to the court and suggests the 
defective service, made over two years be- 
fore, and asks to have the judgment set 
aside. This being done, he asks the benefit 
of the statute of limitations, which had not 
elapsed when the suit was commeficed. 
This position overlooks the philosophy or 
. reason on which such legislation rests, which 
Is the neglect or laches of the plaintiff to 
prosecute his suit. But whatever neglect 
there is in this case is clearly the defend- 
ant's. Besides there never has been any 
failure of the plaintiffs to recover upon "the 
merits'* of their claim upon which action 
was brought "within due time," and there- 
fore the plaintiffs are within the equitable 
or just provision of the legislation made for 
such cases. Rev. St 1868, p. 634, § 23, quot- 
ed in the statement of the case. 

Motion for new trial :enied, and judg- 
ment for plaintiffs. Judgment accordingly. 

As to judgments rendered upon defective serv- 
ice, see Salisbury v. Sands [Case No. 12,2511: 
Morton v. Smith [Id. 9,867.] 
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Case 'No. 7,098, 

The ISABEL. 

[2 Adm. Ree. 346.] 

Superior Court, S. D. Florida. June 10, 1840. 

Salvage. 

[This was a libel in rem by David Cold and 
othei's against the brig Isabel and cargo 
(Thomas Hamilton, respondent), for salvage.] 

Adam' Gordon, for libellants. 

Before MARVIN, Judge. 

It was ordered, adjudged and decreed that 
the marshal sell the cargo of the brig Isabel, 
ana bring the money arising from such sale 
into the office of the clerk of this court; that 
the clerk pay to the collector of this port 
the duties upon said cargo, and to the libel- 
lants ?890, in compensation for their services 
in saving said brig and cargo; that he also 
pay the taxable costs and expenses of the 
suit, and keep the residue to satisfy such 
other claims upon it as the court may allow, 
and for the use and benefit of the owners 
tnereof, until further order of this or an ap- 
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pellate court; and that the daim of the 
master of said brig to the said residue be 
disallowed. 

Case K"o. 7,099. 

The ISABELLA. 

SOLARIS V. RAMSAY et al. 

L8 Ben. 139.] i 

District Court, S. D. New York. June, 1875. 

Common Caruiers— Bili. op Lading— Damage bx 

Rats— EXBMFTioN fkom Damage by jneg- 

WGENCE— Notice— Costs. 

1. Bags of cofEee were shipped on the steam- 
ship L, at Rio de Janeiro, to be brought to New 
York, under a bill of lading, which contained 
the exception of perils of tiie seas, and whidi 
also specified that it was subject to "all the con- 
ditions of the company," the steamer being 
owned by a French company. The bill ot laa- 
inc was in English, and the shippers and con- 
signees of the coffee had no other notice than 
this, as to what were the "conditions of. the 
company," the same being contained in aprint- 
ed form of a bill of lading in French. One of 
those conditions was, that the master was not 
to be responsible for damages caused by rats 
or vermin. On the voyage the coffee suffered 
damage by rats. The master of the vessel filed 
a libel against the consignees to recover freight 
on the coffee, and they tiled a libel against the 
steamship to recover for the damage to the cof- 
fee: Held, that damage to cargo by rats is not 
a peril of the sea, or a danger of navigation, 
within those terms in a bill of lading, at least, 
unless it be shown that ordinary care and dili- 
gence were used to guard against injury by 
rats. 

2 As no evidence had been offered on the 
part of the ship to show that any precaution 
was taken to guard against injury by rats, the 
fact of the injury was prima facie evidence of 
negligence on her part, 
[Cited in The Timor, 46 Fed. 860; The Italia, 
59 Fed. 619.] 

3. A carrier of goods cannot lawfully stipulate 
for exemption from responsibility for his negU- 
gence, and therefore the stipulation in this case, 
if it were an exemption from liability for dam- 
age by rats, must be disregarded. 

4. Whether the words in the bill of lading 
were such notice of the conditions of the com- 
pany as to bind the party who accepted the bill 
of lading to those conditions, quaere. 

5. The owners of the ship were entitled to 
their freight on the amount of cargo delivered, 
and the consignees were entitied to a decree for 
their damages, and each decree should be with 
costs. 

In admiralty. 

Beebe, Wilcox & Hobbs, for the vessel. 

Foster & Thomson, for O. G. Ramsay & Co. 

BLATOHFORD, District Judge. Giovanni 
Solaris, as master of the steamship Isabella, 
files a libel against Charles G. Ramsay and 
•Gustav R. Westfeld, composing the firm of 
■O. G. Ramsay & Co., to recover the sum of 
§270.03, gold, as the freight and primage for 
the carriage of 1,381 bags of coffee from Rio 
de Janeuro, in Brazil, to New York, by the 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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said steamship, under a bill of lading. The 
libel alleges that the coffee was delivered to 
the respondents at New York "in the like or- 
der and condition as received, the exceptions 
or some of them contained in the said bill 
of lading alone excepted," and was accepted 
and received by them. 

The answer of C. G. Ramsay & Co. avers 
that the cofleee was delivered on board the 
vessel at Rio de Janeuro in good order and 
condition, and, by the terms of the biU of 
lading therefor, was to be delivered to the 
respondents in New York in like good order 
and condition; that, on the arrival of the ves- 
sel at New York, only a portion of the coffee 
was delivered to the respondents; that, ow- 
ing to the careless, negligent and improper 
manner in which the coffee was kept on 
board the vessel, and the want of proper 
care on the part of the master, his officers 
and crew, and persons employed by him or 
them, a number of the coffee bags were 
gnawed and damaged by rats on the vessel, 
and a quantity of coffee was lost from such 
rat-eaten bags, by reason of which the re- 
spondents were compelled to supply and re- 
fill 363 new bags and suffered a loss in con- 
sequence of such rat-eaten bags; that they 
also suffered a loss on account of the defi- 
cient quantity of coffee thei'ein, which defi- 
ciency amounted to about 2,762 pounds of 
coffee, worth 15% cents, gold, per pound; 
that no part of such damage was occasioned 
by causes excepted in the bill of lading de- 
livered to the consignors, or otherwise made 
known to them; and that thereupon the re- 
spondents refused to pay a portion of the 
freight, amounting to §270.03. 

C. G. Ramsay & Co. also file a libel against ^ 
the steamship Isabella, which avers that the * 
1,381 bags of coffee were shipped on board 
of the vessel under the bill of lading, to be 
delivered to them, and then makes the same 
allegations in respect thereto which are con- 
tained in the -answer to the libel filed by the 
master, and seeks to recover the damages 
sustained. 

The answer to this libel, which is put in 
by .the Soci6t6 Francaise de Navigation a, 
Vapeur, sets up that the bill of lading con- 
tains an exception, that it is subject to "all 
the conditions of the company," and prays 
to refer to such conditions; that the coffee 
was delivered to and accepted and received 
by the libellants; that some of the bags 
were damaged by rats to a small amount; 
that one of the conditions of the company 
was that its ships were not liable for dam- 
ages caused to the cargo by rats; and that 
the vessel is not liable for said damage, as 
well because of said condition as because it 
is a damage which no human effort could 
prevent. 

The bill of lading contains the printed 
words, "Shipped in .good order and condi- 
tion," and "to be delivered in like good order 
and condition, * * » the dangers and ac- 
cidents of the seas, rivers and navigation, of 
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■whatever nature and kind soever, excepted." 
In the upper left hand corner of the bill of 
lading, on a line with the first printed line, 
and continuous before and with what is 
printed in such first printed line, are the 
written words: "Subject to the conditions of 
the company," so that the entire line written 
and printed reads: "Subject to the conditions 
of the company, Shipped in good order and 
condition," &c. What company is referred 
to is not stated in the biU of lading, nor is 
any company named anywhere in the bill of 
lading; or referred to in any other place 
therein. The bill of lading states that the 
shipment is of 1,381 bags of coffee, weighing 
82,880 kilos net, made by John Bradshaw & 
Co., and that the bags are to be delivered to 
C. G. Ramsay & Co., or to their assigns, he 
or they paying freight for the said goods, six- 
ty cents, gold, per bag. 

By written stipulation between the parties, 
it is admitted, as evidence in the causes, that 
the bill of lading, with the memorandum 
written thereon, "Subject to the conditions 
of the company," was the only notice re- 
ceived, or information had, by the consignors 
(Bradshaw & Co.), or the consignees (C. G. 
Ramsay & Go.) "of the nature or contents 
of the conditions of the company, so caUed"; 
and that a certain exhibit annexed to such 
written stipulation contains "the conditions 
of the company," referred to in the bill of 
lading. The bill of lading is in English. 
The exhibit is in French, and is a printed 
form of a bill of lading, which states that 
the merchandise covered by it is to be trans- 
ported under the conditions enumerated. 
Among those conditions is one, that the mas- 
,ter is not responsible for damages caused by 
rats or vermin. 

It is further admitted, by written stipula- 
tion between the parties, that the damages in 
question in these causes "arose in conse- 
quence of cei'tain bags containing coffee be- 
ing eaten by rats on the voyage*fco New York, 
and loss of coffee from such rat-eaten bags, 
and, with the exception of such damage to 
bags, and loss of coffee from bags otherwise 
whole, through holes eaten in such bags by 
rats, the cargo mentioned in the bill of lad- 
ing was delivered in accordance with the re- 
quirements of such bill and in like good or- 
der as received by the said vessel." 

The sole question in these cases is, whether 
the vessel is responsible for the loss of bags 
by the eating of holes in them by rats on 
the voyage, and for the loss of coffee caused 
by such eating of holes by rats on the voy- 
age, in the bags containing the coffee. Inde- 
pendently of any force to be given to any ex- 
pressed exception in respect of damage by 
rats, the carrier is liable for such damage. 
Damage by rats is not a peril of the sea, or 
a danger or accident of the sea or of naviga- 
tion, within those terms in a bill of lading, at 
least, unless it be shown that ordinary care 
and diligence were used fo guard against in- 
jury by rats. Aymar v. Aster, 6 Gow, 266; 
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Laveroni v. Drury, 16 Eng. Law & Eq. 510; 
Kay V. Wheeler, L. R. 2 C. P. 302; The Mile- 
tus [Case ISo. 9,545]; Kirkland v. The Fame 
[Id. 7,845], in this court, Dec. 18G1. 

But no evidence is given on the part of 
the vessel to show that any care or precau- 
tion was taken to guard against damage by 
rats. Non constat that the vessel was in- 
fested by rats and was so known to be by 
her master, and that nothing was done but 
to place the bags of coffee where it was 
known rats would gnaw the bags. The ship- 
per is, in this respect, in the power of the 
master of the vessel, as to property shipped; 
and the fact of injury by rats must be re- 
garded as prima facie evidence of negligence, 
in the absence of any explanation, or proof 
of care. This being so, the doctrine settled 
in the case of Railroad Co. v. Lockwood, 17 
WaU. [84 U. S.] 357, applies, to the effect 
that a carrier of goods for hire cannot law- 
fully stipulate for exemption from responsi- 
bility for negligence. In this case the stipu- 
lation for exemption from responsibiUty for 
damage by rats, is sought to be applied to 
circumstances where it must be held that 
the rats did the damage through the negli- 
gence of those in charge of the vesseL The 
stipulation must, 'therefore, be disregarded. 

I have assumed that there was such a stip- 
ulation, binding on the shippers and the con- 
signees. But it is not intended to be decided 
that the appearance on the bill of lading of 
the written words, "Subject to the condi- 
tions of the company," was such notice of 
the contents of any paper containing so 
called "conditions of the company," as to 
bind the party who accepted the bill of lad- 
ing to a statement in such conditions limit- 
ing what would otherwise be the liability of 
the vessel on the terms of the bill of lading. 

The libellants in the first case must, there- 
fore, have a decree for the amoxmt of the 
damages sustained by them, with costs, and, 
in the second case, the libellants must have 
a decree for the freight on the cargo deliv- 
ered, with costs. 



Case No. 7,100. 

The ISABELLA. 

[Brown, Adm. 96; i 2 West. Law Month. 252.] 

District Court, N. D. Ohio. March, 1860. 

Jurisdiction— Watbr-Cbaft Laws. 

_ The district courts of the United States hav- 
ing, under the constitution and acts of congress 
exclusive original cognizance of all civil causes 
of admiralty and maritime jurisdiction, the 
courts of common law are precluded from pro- 
ceeding in rem to enforce such maritime clanns. 

This was a proceeding in rem to recover 
seaman's wages, alleged to have been earned 
on the brig Isabella, between the 29th day 
of September and the 7th day of December, 
1858. The libel was filed on the Sth of 



5 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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September, and a monition issued on the 6th 
day of October, 1859. Seth W. Johnson and 
Erastus Tisdale appeared and interposed 
their claim as sole owners of the brig. They 
filed their answer, setting forth (among other 
things) that they became owners of the brig 
on the 3d day of October, 1859, by virtue of 
a purchase made at sherifiE's sale, ordered 
by the court of common pleas of Cuyahoga 
county, in suits instituted by Valentine Swain 
and others against the said vessel, under 
the water-craft law of the state of Ohio. 
They further alleged that the libellant had 
full Knowledge of the sale, and the other 
proceedings in the state court, ,under and 
by virtue of which it was made. They also 
alleged that the libellant, on the Sth day of 
July, 1859, commenced a suit against said 
brig, in the state court, under the state 
water-craft law, upon the identical accoimt 
described in this libel, and that such pro- 
ceedings were had that upon the 9th day of 
July, 1859. he recovered judgment against 
the vessel for the amount of his claim. That 
the proceeds of the sale of the vessel now re- 
main in the court of common pleas, subject 
to its order of distribution, according to the 
priority of liens acquired under the laws of 
the state of Ohio. And that, inasmuch as 
the libellant's judgment in the state court 
will be marshaled among the other liens for 
the purpose of distributing the fund, he is 
not entitled to prosecute his suit in admiralty 
against the brig. To this answer the libel- 
lant excepted, on the ground that the facts 
set forth in the answer are not suflB.cient to 
constitute a defense to his claim, or to pre- 
vent the prosecution and satisfaction of it 
in the admiralty. 

Willey & Carey and J. 0. Vail, for libellant 
Ranney, Backus & Noble, for claimants. 

WILLSON, District Judge. "There are some 
principles of law," said Chief Justice Taney, 
in the case of The Royal Saxon [Case No. 
12,098], "which have been so long and so 
well established, that it is sufficient to state 
them without referring to authorities. The 
lien of seamen for their wages is prior and 
paramount to all other claims on the vessel, 
and must be first paid. By the constitution 
and laws of the United States, the only couit 
that has jurisdiction over this lien, or au- 
thorized to enforce it, is the court of ad- 
miralty, and it is the duty of that court to do 
so. =The seamen, as a matter of right, are 
entitled to the process of the court to enforce 
payment promptly, in order that they, may 
not be left penniless, and without the means 
of subsistence on shore. And the right to 
this remedy is as well and as firmly estab- 
lished as the right of the paramount lien. 
No court of common law can enforce or dis- 
place- this lien. It has no jurisdiction over, 
nor any right to obstruct or interfere with 
the lien, or the remedy which is given, by the 
constitution and acts of congress,, to the 
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courts of admiralty to enforce it." As early 
as 1792, the district court of Pennsylvania, 
in the case of Jennings v. Carson [Case No. 
7,281], decided that congress, by the act of 
1789 [1 Stat. 73], meant to convey to the 
district courts all the powers appertaining 
to admiralty and maritime jurisdiction, in- 
eluding that of prize. And whatever doubts 
then existed as to the real import of the act 
of 1789, were seemingly dissipated in 1794, 
by the decision of the supreme court in the 
case of Glass v. The Betsey, 3 DalL [3 U. 'S.] 
6, which declared that the district courts 
possessed all the powers of courts of admi- 
ralty, including, as we suppose, all the rem- 
edies incident to that jurisdiction. 

Chancellor Kent, in his Commentaries, says 
that "whatever admiralty and maritime ju- 
risdiction the district courts possess, would 
seem to be exclusive, for the constitution 
declares that the judicial power of the 
tfnited States shall extend to all cases of ad- 
miralty and maritime jurisdiction; and the 
act of congress of 1789 provides that the dis- 
trict courts shall have exclusive original 
cognizance of all civil causes of admiralty 
and maritime jurisdiction." 3 Kent, Comm. 
337. This broad construction of the admi- 
ralty power was supposed to be justified on 
the authority of the case of Martin v- Hun- 
ter, 1 Wheat [14 U. S.] 304, where it is said 
that "the words 'judicial power shall extend,' 
&c., were imperative, and that congress 
could not vest any portion of the judicial 
power of the United States, except in courts 
ordained and established by itself." But 
more recently, this doctrine has been some- 
what restricted in its application. Judge 
Story has given an interpretation to the con- 
stitution not precisely in accordance with 
previous adjudged cases. He says, "The ad- 
miralty and maritime jurisdiction was in- 
tended by the constitution to be exactly as 
extensive or exclusive, and no more so, in the 
national judiciary, than it existed in the ju- 
risdiction of the common law; and that 
where the cognizance of admiralty and mari- 
time cases was previously concurrent in the 
courts of common law, it remains so." Story, 
Const 533. And this interpretation of the 
constitution was referred to with approba- 
tion by Mr. Justice Campbell, in giving the 
opinion of a majority of the court in the late 
case of The Royal Saxon. So that we sup- 
pose, the authoritative doctrine, as to the 
concurrent jurisdiction of the state courts of 
cases cognizable in the admiralty, is this: 
The state courts may exercise the jurisdic- 
tion in cases of which the cognizance was 
concurrent in the courts of common law 
previous to the adoption of the constitution; 
and this is the full extent of the concurrent 
authority of the sta,te courts; and further 
than this those courts have no power to act 
in such cases. 

On a contract for mariner's wages, the sea- 
man, who has rendered the maritime serv- 
ice, may prosecute his suit against the mas- 
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ter or the owner of the vessel. In the state 
courts, under the common law forms of pro- 
cess, and in the common law modes of pro- 
cedure; because in this way a competent 
remedy is furnished according to the prac- 
tice and usages of the common law. This 
is doubtless what was contemplated by con- 
gress, in the saving clause inserted in- both 
the acts of 1789 [supra] and 1845 [5 Stat. 
726], to wit: "Saving to suitors, in all cases, 
the right of a common law remedy, where 
the common law is competent to give it." This 
is a concurrent remedy with that which the 
seaman has in a court of admiralty, by 
process in rem against the vessel in virtue 
of his maritime lien, or by process in per- 
sonam against the master upon the mari- 
time contract. But the state legislature can- 
not confer admiralty jurisdiction upon the 
state courts, or authorize admiralty pro- 
ceedings in rem to enforce maritime liens. 
This power, by the constitution, is given 
to the general government, and its exercise 
confined esclusively within the jurisdiction 
of the federal courts. 

It is, however, urged that a quasi ad- 
miralty proceeding in rem is authorized, to 
•enforce a maritime lien in the state courts, 
by virtue of the additional saving clause in 
the act of congress of 1845, to wit: "And 
saving any concurrent remedy -which may 
be given by the state laws, where such 
steamer or other vessel is employed in such 
business of commerce and navigation." 

We had occasion, in the case of Revenue 
Outter No. 1 [Case No. 11,713], recently de- 
cided, to notice the pui*pose and effect of 
this act of 1845, and to trace the authority 
by which it was passed, to the provision in 
the constitution which empowers congress 
"to regulate commerce with foreign nations, 
and among the several states." The fram- 
ers of the law evidently proceeded with 
great caution, and with doubts and misgiv- 
ings, as to the authority of congress to pass 
the act under the commercial power in the 
constitution. And, indeed, it would seem in- 
consistent with the ordinary meaning of 
words, to call a law, defining the jurisdic- 
tion of the district courts, a regulation of 
commerce. The jurisdiction of the courts, 
and the regulation of commerce, are sepa- 
rate and distinct matters, having no neces- 
sary connection with, or dependence on each 
other. And the fixed constitutional limits 
to the judicial authority of the federal courts 
would seem to form an insuperable objection 
to this law, if its validity is made to depend 
upon the commercial power. It was evi- 
dently this apprehension of the want of au- 
thori^ in congress to pass the act, and the 
consequent difficulties anticipated in the 
prosecution of suits under it, that induced 
the insertion of the provisions in relation 
to the trial of facts by a jury, and the reserva- 
tion to the state courts of the cognizance of 
cases that might (in matters of doubt) come 
under their jurisdiction. It is very clear that 



this law was not intended to recognize, in 
the state courts, the right, or to confer upon 
them the power to exercise admiralty and 
maritime jurisdiction; and for the simple 
reason that congress, under the constitution, 
has no authority to make the grant 

We now proced to inquirfe into the effect 
of the libellant's suit and judgment in the 
state court Do those proceedings preclude 
his right to prosecute his claim and enforce 
his lien in a court of admiralty? The libel- 
lant obtained his judgment in the state 
court under and by virtue of the act of the 
general assembly of the state of Ohio of 
February, 1840, entitled "An act to provide 
for the collection of claims against steam- 
boats and other water crafts, and authoriz- 
ing proceedings against the same by name." 
38 St 34. The first section of this law des- 
ignates for what and whose account steam- 
boats and other water crafts navigating the 
waters within and bordering upon this state, 
shall be liable, and as substantially re-en- 
acted by an amendatory act of April 12, 
1858, reads as follows: "That steamboats 
and other water crafts, navigating the wa- 
ters within, or bordering upon this state, 
shall be liable, and such liability shall be a 
lien thereon, for debts contracted on account 
thereof, by the master, owner, steward, con- 
signee, or other agent for mata^ial, supplies 
or labor in the building, repairing, furnish- 
ing, insuring or e(fuipping the same, or due 
for wharfage, and also for any damages 
arising out of any conti-act for the transpor- 
tation of goods or persons, or for injuries 
done to persons or property by such craft, 
or for any damage or injury done by the 
captain, mate or other officer thereof, or by 
any person under the order or sanction of 
either of them to any person who may be a 
passenger or hand on such steamboat or oth- 
er water craft at the time of the infliction 
of such damage or injury; provided, that 
the lien by this section created shall only at- 
tach to vessels of twenty tons burden and 
upwards, enrolled and licensed for the coast- 
ing trade, according to the act of congress." 
The second section provides, that any per- 
son having such demand may proceed 
against the owner or master, or against the 
craft itself; and the fourth section provides, 
that when proceedings are had against the 
craft itself, the process shall be by warrant 
of seizure. The act of March, 184S, explan- 
atory of this statute, declares, that it shall 
be competent for a person holding a claim 
against any such vessel, to proceed against 
the vessel by name, "notwithstanding the 
cause of action may have accrued beyond or 
out of the territorial limits or jurisdiction 
of this state, and although such craft may 
not have been, at the time such cause of ac- 
tion accrued, navigating the waters within 
or bordering upon this state; provided, that 
no claim or cause of action arising or ac- 
cruing beyond or out of the territorial limits 
or jurisdiction of this state (under the pro- 
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visions of tlie acts of wMcli this is explana- 
tory), shall be permitted to attaxjh or operate 
to the prejudice of any bona fide purchaser 
of such craft not having notice of the exist- 
ence of such claim or cause of action." 46 
St 78. 

These acts of the general assembly of the 
state of Ohio are in derogation of the com- 
mon law. They are without precedent as to 
forms of process, or in modes of proceeding 
in any practice or usage known to the com- 
mon law. They afford remedies, which it is 
doubtess competent for the state legislature 
to give upon contracts, and in relation to 
torts affecting water crafts within the state, 
and which are not subject to the admiralty 
jurisdiction. But further than this, they 
can have no binding effect or legal operation. 
They can give the state courts no jurisdic- 
tion over the mariner's lien for his wages 
upon vessels engaged in commerce and navi- 
gation between different states, or those en- 
gaged in the foreign trade. They purport 
to give the state courts authority to proceed 
in rem, and to designate the order and pri- 
ority of maritime liens in direct violation of 
the well-settled principles of the maritime 
law- They undertake to afford remedies 
which it is not competent for the common 
law to give, and those also which it is not 
within the province or jurisdiction of the 
state courts to enforce. Courts of admiralty 
are careful to see that the mariner's lien is 
not destroyed by the proverbial improvi- 
dence of the sailor. And as this Hen is a 
paramount claim upon the vessel, whoever 
owns such vessel, or how often soever the 
ownership may be changed, wherever she 
may go, and whatever may befall her, so 
long as a plank remains of her hull," the 
seamen are the first creditors, and she is 
privileged to them for their wages. Nor 
can this lien be affected or destroyed by any 
proceedings of the common law courts. The 
purchaser, at a judicial sale under such pro- 
ceedings, takes the property cum onere. 

In the case of Poland v. The Spartan [Case 
No. 11,246], it was urged (as it has been 
Insisted in this case), that where different 
creditors are each pressing their own rights 
against the vessel in different courts, the 
rule should be, to give precedence to those 
who first lay their hands on the fund. And 
this was urged upon the plea of preventing 
a conflict and collision of judicial authority. 
The learned judge of the district of Maine, 
in that case, held that, as the mariner's lien 
was privileged, its very essence was to give 
a preference over the general creditors of 
the debtor. And that if such be the claim of 
the seamen, the attachment (imder the state 
process) only created a lien on the proper- 
ty subject to such prior incumbrance, and 
consequently could only create the right to 
hold the specific property after dispharging 
the lien. So. too, in the case of 'Certain 
Logs of Mahogany [Id. 2,559], Mr. Justice 
Story says, that "a suit in a' state court, by 
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an attachment under process of the proper- 
ty, can never be admitted to supersede the 
rights of a court of admiralty to proceed by 
a suit in rem to enforce the right against 
that property, to whomsoever It may be- 
long." "The admiralty suit (he says) does 
not attempt to enter Into any conflict with 
the state court, as to the just operation of its 
own process; but it merely asserts a para- 
mount right against all persons whatever, 
whether claiming above or under that pro- 
cess." This doctrine is not at all contra- 
vened by the decisions of the supreme court 
in the eases of Hagan v. Lucas, 10 Pet [35 
TJ. S.] 400, ajnd -Taylor v. Carryl, 20 How. [61 
U. S.] 583. The principle established by 
these cases is simply this: "When property is 
seized by a sheriff, under process from a 
state court, so long as it remains in his pos- 
session thus acquired and held, it is in the 
custody of the law, and cannot be again 
seized when so held, upon process issuing 
from a court of another jurisdiction. 

This is the full extent of the principle 
maintained by these cases. And in the lat- 
ter case on the question of the right of the 
marshal to execute the process of seizure 
from the admiralty, and take a vessel thus 
held by the sheriff, the members of the court 
were very near evenly divided in opinion, 
four of the judges insisting that the ad- 
miralty process was paramount In authority, 
and should be executed, notwithstanding 
the vessel was, at the time, thus in the cus- 
tody of the law. In the case before us, the 
libellant's claim for wages against the brig 
was not merged In the judgment obtained In 
the state court under the Ohio water-craft 
law, Nor was his lien in any way affected 
by those proceedings; and for the plain rea- 
son that his maritime lien was a right which 
the state courts had no authority .to en- 
force by a proceeding in rem; nor was the 
lien Itself a matter within the cognizance of 
those courts. And hence, the judgment was 
void for the want of jurisdiction in the court 
which rendered it The exception to the 
claimant's answer must, therefore, be sus- 
tained. Decree for Ubellant 
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The ISABELLA. 

[1 -Paine, 1.] i 

Circuit Court, S. D. New York. April Term, 
1810. 

Embargo— CoLiiEOTOB—DisoEBTiON of— Sea 

Stores. 
1. The collector having been clothed with a 
discretion, under the embargo laws, to grant per- 
mits to such foreign vessels as were allowed to 
depart with their cargoes, to take on board nec- 
essary sea stores and provisions; the court re- 
fused to decide, in a case where a permit had 
been granted, that the sea stores taken on board 
were more than were necessary, it not appear- 
ing that there was any fraud. 

1 [Reported by Elijah Paine, Jr., Esq.] 
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2. And where it had been the practice at the 
custom-house, in such cases, to consider arms 
and ammunition for the defence of the vessel 
as sea stores, the court refused to adopt a dif- 
ferent construction. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

In admiralty. 

N, Pendleton, for appellants. 

N. Sanford, Dist. Atty., for respondents. 

LIVINGSTON, Circuit Justice, The libels 
in this cause state— That the brig Isabella 
being a British vessel, and in the port of 
New-York on the 1st .of May, 1808, and being 
bound to a foreign port, had then and there 
notice of the act laying an embargo, and on 
the 5th of the same month, at the city of 
New-York, took on board certain goods, 
wares, and merchandises, to wit: sis can- 
non, two gun-carriages, ten planks, an arm 
chest filled with small arms, thirteen casks 
of powder, six barrels of flour, three hundred 
cannon balls, other than the provisions and 
sea stores necessary for the said voyage. 
That she afterwards proceeded with the said 
goods, &c. from' New- York to the British 
province of New-Brunswick, and thence to 
St Croix, in the West Indies. That the said 
goods, i&c. were exported from the said city 
to the Atlantic Ocean. 

Walter Burke in his claim states, that the 
said brig being in the city of New-York on 
the said 1st of May, and being notified 
of the said act, was bound to one or more 
ports in New-Brunswick, thence to one or 
more ports in the West Indies; and thence 
to a port in the United States. After a de- 
nial of the several allegations in the libels, 
the claim further states that the brig Isa- 
bella was a private armed brig, having on 
board when she arrived in New-York, six 
guns for her defence; and that she had on 
board when she sailed from the said city, 
on her said intended voyage, six guns and 
two gun-carriages for her protection against 
the enemies of Great Britain— that she also 
brought with her when she arrived, and 
had on board when she sailed, an arm chest 
filled with small arms, which her owner 
bought in New-York, and she took on board 
thirteen casks of powder for the same pur- 
pose, and also six barrels of flour for pro- 
visions for the crew; which articles were the 
armament, provisions, and sea stores of the 
said brig for her said voyage— that for the 
taking and carrying of said six cannon, their 
implements, and the other several articles, 
the claimant, who was master of the brig, 
obtained a regular permit from the collector. 
That after she had been examined by the of- 
ficers of the customs, the collector knowing 
the said articles to be on board, besides all 
other provisions and stores, did grant him 
a regular clearance to proceed on the said 
voyage with the said cannon, ijrovisions, and 
stores. That the brig on the 15th of May 



sailed on the said voyage and back to New- 
York, with the said stores and provisions on 
board, and which were not taken or intend- 
ed as goods, wares, and merchandise, nor 
used as such, but were the armament of the 
said brig and her stores and provisions for 
the said voyage, and not otherwise. That 
she did not take any plank on board. That 
having a permit to take sis cannon and their 
implements, she took on board in the open 
day-time sixty cannon ball for the same can- 
non, and as stores and implements for the 
same, a part of which were still on board. 

On the filing of these libels and claims, sev- 
eral witnesses were examined; and after a 
hearing of the cause, the district court pro- 
nounced its sentence of condemnation, from 
which there is an appeal to this court. 

The facts as well as the law have been 
much controverted in this cause, and the tes- 
timony and construction of the different acts 
of congress been commented on with great 
ability. Much was said in the course of the 
argument by the attorney for the defendant, 
to induce the court to believe that the sea 
stores properly so called, and enumerated in 
the two permits of the 26th April, and 12th 
May, 1808, were more than necessary for 
the voyage. This fact does not appear to be 
put in issue by the pleadings, and the court 
might therefore decline giving any opinion 
on it. If it were intended to rely on such 
excess, probably it ought to have been stated 
in the libel, and the particular excess been 
pointed out. This not being done, furnishes 
evidence that it was not the cause which led 
to the seizure of this property, and not ap- 
pearing in the libel, the claimant cannot be 
supposed to come prepared to show that the 
sea stores were necessary. But the court 
having an opinion on the point, has no ob- 
jection to express it. The first act laying an 
embargo permitted the departure of foreign 
vessels with their cargoes on board when no- 
tified of the act Although nothing be said 
in this act of the provisions and sea stores, 
which might be required for such vessel, it 
was fairly to be implied that every thing 
necessaiy to such departure was within the 
purview of the law; and we find that the 
collector of this port accordingly, probably 
under instructions from the treasury before 
the passage of the supplementary act, grant- 
ed permits "for what he deemed necessaiy 
provisions and sea stores, which were after- 
wards allowed to be taken by the act which 
passed on the 9th of January, 1808 [2 Stat. 
453], The discretion of judging not only 
what were provisions and sea stores, but 
what were necessary for the voyage, could 
be exercised by no one so well as by the col- 
lector of the customs. By him this discre- 
tion was assumed, and into the correctness 
of his decision, unless in the case of collusion 
between him and the merchant, this court 
would very reluctantly inquire. In this* 
case then, so far as it regards the articles in 
these two permits, this discretion has been 
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fexercised; and tlie only way in -whicli it is 
attempted to deprive tlie claimant of the full 
benefit of it, is by an allegation that the sec- 
ond permit -was obtained by fraud or imposi- 
tion on the collector. The court does not 
think that this assertion is supported, or that 
the true destination of this vessel was con- 
cealed, and, therefore, it is under no neces- 
sity of deciding what would be the effect of 
such practices on the officers of the customs. 
The first permit, it is conceded, was regular- 
ly obtained from the deputy collector; but it 
Is said that the collector would not have 
granted the one of the 7th of May, if he had 
known what his deputy had done. This may 
be so, and yet, non sequitur, that a fraud 
was practised. There is no proof that Mr. 
Gillespie, the owner's agent, knew of the 
first permit, or of the usage of the custom 
house for the deputy collector to grant per- 
mits, in the absence of his principal; but 
suppose both, he had a right to apply for a 
further supply of provisions and sea stores, 
even if he thought them extravagant, so 
long as the collector had an opportunity of 
determining on the propriety of his i*equest. 
He could not imagine that the deputy col- 
lector would be absent from the custom 
house, nor does it appear that he was, nor 
that the other permit which had been exe- 
cuted so many days before, would not be re- 
turned, as appears was the practice, nor that 
the principal would not ask his deputy, 
whether any other permit had been granted. 
There was nothing improper therefore, in 
submitting the second application to the col- 
lector, and if he were remiss, which this 
court does not affirm, so long as neither Mr. 
Gillespie nor Mr. Burke made use of any 
misrepresentations to obtain a' further, sup- 
ply, other than that of applying for it, the 
court is of opinion that the second permit 
was not fraudulently obtained, and that the 
claimant having acted under it, the vessel is 
not liable to forfeiture, although these sup- 
plies of provisions and sea stoi-es may appear 
to have been somewhat extravagant. 

Tne court will now proceed to inquire how 
far such forfeiture may have been incurred, 
by taking on board the cannon, gun-caiTiages, 
an arm chest, thh*teen casks of powaer, 
six barrels of flour, and the cannon ball; 
whicn are the allegations contained in the 
different libels, and on which only the par- 
ties are properly at issue. The taking. on 
board of these articles with or without a 
permit, is urged as a ground of condemnation 
on the part of the United States, imder the 
5th section of the supplementary embargo 
law, which passed the 9th January, 1808, 
wnich subjects to forfeiture every vessel of 
this description, with her cargo, that shall 
tate on board any specie, or goods, wares, 
or merchandise, other tban the provisions and 
sea stores necessary for the voyage. Wheth- 
er goods, wares, and merchandises, and car- 
go, as used in this section, be convertible 
terms, or whether sea stores, aceordinsj to 



ti^e general and vulgar acceptation of these 
terms, do not include guns, ammimition, &c., 
do not appear questions on which the court 
is called upon to give an opinion. If the' 
public officer to whom the execution and in- 
terpretation of these laws in this respect 
were necessarily confided, have been in the 
habit of considering articles when taken on 
board, either for the consumption of the 
crew, or for the armament, equipment, and 
defence of a vessel^ as comprehended within 
this exception; and if the practice of mer- 
chants has conformed to this understanding, 
a court, in case of forfeiture particularly, 
win look very imwillingly elsewhere for a 
different meaning. The truth is, all the ar- 
ticles which the libel alleges the Isabella to 
have had on board, were goods, wares, or 
merchandise; but if they were taken on 
board under the inspection of the proper offi- 
cer, and as sea stores, this court, where 
x^e transaction was fair on both sides, would 
hesitate very much before it pronoimced that 
they were not provisions and sea stores nec- 
essary for the voyage. 

It being admitted by the claim, that all 
the articles except the plank were on board, 
it becomes important, under the' view which 
the court is disposed to take of this subject, 
to see in what manner they got there. That 
there was a permit for the six cannon and 
their implements, is a fact about which there 
is no dispute. Mr. Leaycraft, one of the 
inspectors and a witness for the United 
States, proves it Taking his testimony in 
connexion with that of Messrs. Gillespie, 
Hems, Marselus, and Arthur, the court has 
no doubt that a permit was also granted for 
the six barrels of flour. Mr. Gillespie says 
expressly there were two permits in the 
hands of Mr. Leaycraft when the lighter was 
loading, one for the guns and their imple- 
ments and the arm chest, and the other for 
tne flour and some small stores. That all 
these articles were put into the lighter im- 
der the immediate eye and inspection of Mr. 
Leaycraft is abundantly proved, who must 
have been too vigilant an officer not to have 
seen what was going on, and too faithful, ac- 
cording to his own account, to have consent- 
ed to it without the sanction of his sup^ors. 
Whether the guns were the same which came 
in the brig from the West Indies, or whether 
any came in her, has been much agitated. 
The evidence on this point is not satis- 
factory, but were it material, the court would 
require much stronger proof on the part of 
the United States than has been given, that 
she arrived without guns. The superficial 
inspection made by Norwood, proves only 
that they were not moilnted. They may 
have been in the hold, and yet it might be 
very difficult for the master after the ais- 
persion of his crew, to prove the fact In 
this state of things the captain's claim, 
where there is no cqntradictoiy evidence 
whatever, deserves soine attention. In a 
doubtful case it must ever be the dLsposi- 
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tion of a court, if a leaning in any case be 
justifiable, to lean against a forfeiture, and 
to decide questions of fact accordingly. 
Such then being the state of tlie testimony 
respecting this fact, the court thinks it a 
duty to believe that when the brig arrived 
she had on boaru six guns and an arm chest 
Whether she took out the same or others 
of equal size, is nOc. material. There is no 
evidence of any deception having been prac- 
tised at the custom-house on this subject, 
either as to the number or size of the guns, 
other than what may be inferred from what 
is said to be contrary to its usage in such 
cases. Whatever this usage may have been, 
it is certain that it was not invariable, for in 
this vety ease there was a departure from 
it, according to the relation of one of the wit- 
nesses on the part of the United States. The 
collector should have required further proof 
at the time, if he thought It necessary, that 
this vessel was entitled to take out guns. 
Not having done so, the court will not easily 
lend its ear to suggestions of fraud and impo- 
sition, especially when so feebly supported as 
in this case, and where they are deduced 
rather from reference to a general usage of 
the custom-house than from any positive 
proof of undue practice or misrepresentation. 
It will have already been perceived that the 
couit does not consiaer the taking of the 
guns, arm chest, or cannon ball on board un- 
der these circumstances, a cause of confisca- 
tion. 

If Mr. Gillespie be credited, there is as lit- 
Lxd difacidty about the powder; and here the 
court must depart from all the rules by 
which testimony is to be weighed, before it 
can free itself from the influence which this 
testimony is entitled to. Without any inter- 
est in the event of this prosecution— placed 
in a situation which afforded him an oppor- 
tunity of knowing every thing that was go- 
ing on— under the obligations of an agent 
to act with more than ordinary eircumspec- 
tion— and without any attempt to impeach 
his character, how can the court refuse its 
assent to his relation, if not in conflict with 
that of other witnesses of equal credit. It 
trrust be confessed too, that his account of 
this whole transaction is such as it is natural 
to have supposed it to have been. Under 
this view of the testimony of the witness, 
the court feels itself bound to suppose that 
a regular permit was obtained for the gun- 
powder. It is hardly possible to believe that 
a man of ordinary prudence would have so 
publicly purchased and sent thirteen casks 
ot powder on board of a vessel which had al- 
ready Incurred some suspicion, and which if 
discovered, would have inevitably occasioned 
her forfeiture. Independent then, of his pos- 
itive asseveration on this subject, I should 
be disposed to think that a permit had been 
obtained. " If one were had, and such is the 
belief of the court, the collector must have 
considered the powder as necessary sea 
stores for an armed vessel; and whether 



he judged right or wrong, there being no 
mala fides on either side, it is not the busi- 
ness of the court to condemn the property 
of an innocent man for the error of an oflOl- 
cer in whom the government had vestetJ a 
discretion. 

Of the plank it cannot be expected that 
much will be said. It is not believed that 
great reliance is placed on this article's be- 
ing on board. The probability is, for much 
credit is not due to the story of the Silvas, 
which in this respect is contradictory, that 
what plank might have been on board when 
the Isabella proceeded to sea, were the re- 
mains of some which had been sent thither 
by Brown the carpenter, for the purpose of 
repairs, and that the whole not being used, 
she carried a few feet in small pieces with 
her, to be used on her passage, it being usual, 
as Mr. Brown states, to have some pieces of 
spare plank on board of vessels in case of 
accident. This court cannot see in the let- 
ter or spirit of the embargo laws, any thing 
wnich calls for a conuemnation of a vessel 
for taking away the remnant of a plank or 
two, which the master may have purchased 
and paid for to repair his vessel while in 
port, but all of which may not have been 
found to be absolutely necessary for that 
purpose. 

Upon the whole, as every thing except the 
trifling article of one plank, or the part of 
a plank, was put on board imder a license 
from the custom house, and under the in- 
spection or with the knowledge of its offi- 
cers, and a clearance granted with the op- 
portunity of a full knowledge of every thing 
that had been put on board; and as the 
arcicles thus permitted to be taken, were, in 
uie judgment of the collector, necessary pro- 
visions and sea stores, and were actually 
used as such; and as there is no eviden^oe 
of f^aud in the obtaining of the permits, or 
in any part of the transaction, this court 
thinks that no forfeiture was incurred, and 
therefore decrees that the judgment of the 
district co\n:t be reversed. 



Case W^o. 7,102. 

The ISABELLA THOMPSON. 

[Blatchf. Pr. Cas. 37T.3 i 

District Court, S. D. New York. July 31, 
1863.2 

Prize— Neutrai. Consignee. 

1. In this case the neutral consignee, at a 
neutral port, of a cargo delivered there by a ves- 
sel which had brought it from a blockaded port 
of the enemy, in violation of the blockade, ac- 
quired a perfect title to it, as against persons 
who captured it as prize on its subsequent trans- 
portation on a neutral vessel, from such neutral 
port to another neutral port. 

2. Acting on the persuasion that the cargo had 
been unlawfully brought from a blockaded port, 
and had been directly laden from the first vessel 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirmed in 3 WaU. (70 U. S.) 155.1 
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into the second vessel, the captors acted proper- 
ly in bringin:^ in the latter vessel and her cargo 
for adjudication. 
[See note at end of case.] 

3. Had any solidarity of interests between 
the two vessels, in the entire voyage from the 
enemy port to iiie last neutral port, been estab- 
lished by the proofs, or any complicity between 
them in the enterprise, the captors might well in- 
voke the judgment of the court in condemnation 
of the enterprise. 

4. Vessel and cargo released from seizure and 
restored to the claimants, without damages or 
costs, with permission to the libellants to move 
for leave to give further proofs on the above 
points. 

[See note at end of case.] 

In admiralty. 

BETTS, District Judge, This vessel and 
cargo were captured, as prize of war, June 
19, 1863, on the Atlantic Ocean, by the 
United States steamer United States, and 
-were sent to this port for adjudication. 
James McDaniel, of Halifax, Nova Scotia, 
intervened, and claimed as owner of the brig, 
and Nehemiab K. Clements, for himself 
and others, appeared and claimed tlie car- 
go. As in the preceding case [The Glen, 
Case No. 5,479], the vessel had a certificate 
of British registry, given at Halifax, Au- 
gust 5, 1862, as being a BriiJsb vessel, built 
in New Brunswick, in 1861, to James Mc- 
Daniel, of Nova Scotia. She had a certif- 
icate of her entry and clearance at Halifax, 
April 27, 1863, for Nassau, N. P., with a 
cargo of sundries, and a clearance at Nas- 
sau, June 5, 1863, for Halifax, witli a car- 
go of spirits of turpentine and upland cot- 
ton, with a letter of instructions, a bill of 
lading, and an invoice conformable thereto. 
The cargo was taken on board in the har- 
bor of Nassau. The ship's papers, upon 
their face, are regular, and in due order. 
The master and the ship's company are 
shown, on the preparatory examination, to 
be British subjects, and to have no interest 
in the vessel and cargo. The voyage com- 
menced at Halifax, and was to have ended 
there. The vessel made no port between 
Halifax and Nassau on the outward voyage, 
nor between the same ports on her return 
voyage, and was not near any port when 
captured, and had not attempted to enter 
any port on her return voyage. She Tvas 
captured off St George's Banks. Ail the 
papers on the vessel are regular and ap- 
parently fair. 

No evidence is given, on the examination 
in preparatorio, that the cargo of the vessel 
was procured from a blockaded port by any 
person on board of or interested in the prize 
vessel, or that it -was the property of such a 
person; and no reasonable color for doubt 
or suspicion as to the lawfulness or fair- 
ness of the voyage in question is furnished 
by the evidence in the case, except what 
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arises from the testimony of the cook, 
Gabriel English. He testifies that the cargo 
seized was laden into the prize vessel in the 
harbor of Nassau from the schooner Argyle, 
which had just run the blockade of "Wil-, 
mington, bringing that cargo into Nassau; 
that he understood that the master of the 
Argyle was part owner of her, and he sup- 
poses that he owned part of her cargo also; 
and that the master was a southern man 
from Wilmuigton. This conjecture of the 
witness cannot affect the ownership of the 
consignees and shippers of the cargo at 
Nassau. The neutral consignee at that port 
acquired a perfect title to the cargo as" 
against the captors, although it was carried 
to Nassau by runners of the blockade, and 
the libellants have no legal authority to ar- 
rest it on board of a neutral ship while 
transporting it from a neutral port But, 
acting on the persuasion that the cargo had 
been unlawfully brought from a blockaded 
port and had been directly laden from the 
blockade-running vessel into the Isabella 
Thompson, the cruiser might, very natural- 
ly, believe that she possessed a rightful 
authority to intercept such transaction as 
one falling within the just cognizance of a 
prize court, and bring in the vessel and car-* 
go for adjudication before that tribxmal on 
such suspicion. Had any solidarity of in- 
terests between the Argyle and the Isabella 
Thompson, in the entire voyage from Wil-" 
mington to Halifax, been established by the 
proofs, or any complicity between the two 
vessels in the enterprise, the captors might 
well invoke the judgment of the court in 
condemnation of the enterprise. Although 
the evidence fails to make a clear case of 
illicit dealing on the part of the brig, so as 
to subject her to forfeiture, I think a rea- 
sonable cause of suspicion arises out of the 
testimony, of sufficient force to justify the 
granting of permission to the libellants to 
give further proofs to that point If moved 
for by them, as the proofs now stand, I 
shall order the brig and cargo to be re- 
leased from this seizure, and to be restored 
to the claimants without damages or costs; 
but with permission to the libellants, on 
four days' previous notice to the claimants, 
to move the court for leave to give further 
proofs in this suit upon the aforesaid points. 
Order accordingly. 

[NOTE. From this decree the claimants ap- 
pealed to the supreme court assigning for error 
that the district court refused them damages 
and costs. The decree was affirmed in an opin- 
ion by Mr. JusUce Davis. 3 Wall. (70 U. S.) 
155. It was held that there was probable cause 
for the capture, as the evidence showed that 
the voyage from Wilmington to Halifax was a 
continuous one, with no intention of terminat- 
ing it at Nassau. "The ori^nal guilt contin- 
ued to -liie time of the capture, notwithstanding 
the stoppage at an intermediate port and trans- 
shipment"] 
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ISELIN et al. v. BARNEY. 
" [5 Blatchf. 185.] i 
Circuit Court, S. D. New York. Nov. 9, 1863. 

Customs Duties— Excess Duties— Pkotest— 
Notice. 

Under the fiftn section of the act March 3, 
1857 (11 Stat. 195), the entry of goods within 
ten days after which notice of dissatisfaction 
with the decision of the collector must be ^ven 
to him by the importer or his agent, in order 
to authorize a subsequent suit to recover back 
an excess of duties paid under protest, is, in the 
case of goods entered for warehousing, the en- 
try for withdrawal of such goods and not the 
entry for warehousing. 

[Cited in Tillman v. Murphy, Case No. 14,325.] 

This was au action [by Adrian Iselin and 
others] against [Hiram Barney] the col- 
lector of the port of New York, to recover 
back an alleged excess of duties, paid imder 
protest, upon worsted goods. 

Martin V. B. Wilcoxson, for plaintiffs. 
E. Delafield Smith, Dist Atty., for defend- 
ant 

NELSON, Circuit Justice. It is admitted 
that the duties upon the goods imported by 
the plaintiffs were charged at too 'high a 
rate, but the 5th section of the act of March 
3, 1857 (11 Stat. 195), provides, that, on the 
entry of goods imported after the 1st of 
July, 1857, the decision of the collector, as 
to their liability to duty or exemption there- 
from, shall be final and conclusive against 
the importer or agent, unless, witbin ten 
days after such entry, he shall give notice 
to the collector, in writing, of his dissatis- 
faction with such decision, &c., and shall, 
within thirty days after the date of sucb de- 
cision, appeal to the secretary of the treas- 
ury, whose decision shall be final, unless 
suit shall be brought within thirty days aft- 
er such decision, for any duties that may. 
have been paid, or may thereafter be paid. 

The goods in this case were entered for 
warehousing by the plaintiffs, July 18th, 
1861, and an estimate of the duties was 
made at the rate of thirty per cent, amount- 
ing to the sum of $788.10. A warehouse 
bond was given on the same day in the 
penalty of double the amount conditioned 
for the payment of the §788.10, or of tbe 
amount of duties to be ascertained as due. 
The withdrawal entry was made on the 19th 
of September, 1861, and the duties were 
paid on that day, under protest. An ap- 
peal was taken to the secretary of the treas- 
ury on the 1st of October, 1861, and his de- 
cision was made and communicated to the 
collector on the 13th of May, 1862. This 
suit was commenced on the 13th of June fol- 
lowing. 

The ground taken by the government is, 
that the entry of the goods mentioned in the 
5th section of the act of 1857, means the 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



warehouse entry, which, in this case, was 
made on the 18th of July, 1861; and that, as 
the notice of dissatisfaction was not given 
till the 19th of September, and the appeal 
was not taken till the 1st of October follow- 
ing, the ten days had elapsed, and the plain- 
tiff is concluded. On the part of the plain- 
tiff it is insisted, that the entry referred to 
as the period from which the time is to be 
estimated, is the entry for withdrawal, 
when, by the statute, payment of the duties 
is required. 

The 4th section of the act of March 28, 
1854 (10 Stat 271), provides, that all goods, 
&c., which may be thereafter duly entered 
for warehousing-, &c., may continue in the 
warehouse, without payment of tbe duties, 
for the period of three years (now changed 
to one year by a recent act) from the date of 
the original importation, and may be with- 
drawn for consumption on due entry and 
payment of the duties. If this entry is the 
one to which the 5th section of the act of 
1857 refers, and I am strongly inclined to 
think it is, then all difficulties and embar- 
rassments attending these appeals are at 
once removed. The estimate of the duties, 
for the purpose of warehousing the goods, 
is a rough general estimate, in practice at 
the customs, as appears, usually adopting 
the highest rate of duty applicable to any 
of the articles entered, with a view to the 
taking of the warehouse bond. The bond 
for the goods in question illustrates this. 
The penalty is in double the estimated duty, 
and the condition is to pay that estimated 
amount, or the amovmt of duties to be as- 
certained as due upon the goods; and, in 
this very case, the duties were not in fact 
finally liquidated and fixed till morethan the 
ten days had expired from the first entry, so 
that no notice of dissatisfaction could possi- 
bly have been given, or any appeal taken, 
within the time prescribed, if this entry is 
the one contemplated by the statute. 

A very intelligent witness from the cus- 
toms, who was a liquidating clerk in the 
warehouse department, has been examined. 
He states, that after the warehouse entry is 
made, the goods, or the portion of them re- 
quired by law, are sent to the examiners, 
who examine them and report to the col- 
lector, by making notes on the back of the 
invoice; that upon this report the collector 
fixes the rate of duty; that, after it is fixed, 
the papers are sent to the naval officer, to 
receive his check, and then to the book- 
keeper of the warehouse, to be entered; that 
no notice of the duty, as fixed by the col- 
lector, is given to the merchant; and that 
such time is taken up in the various steps of 
examining the goods, reporting to the col- 
lector, and fixing the rate of duties by him, 
&c., as the exigency of the business may re- 
quire in the departments. It is quite appar- 
ent, that the time when the collector deter- 
mines the rate of duty, that is, makes his 
decision, within the meaning of the statute, 
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and from whicli the merehant must appeal, 
if lie is dissatisfied, camiot tie tlie period 
when it is arrived at at the customs and en- 
tered upon the bool£s of the department, in 
the ordinary course of the business; for, as 
no notice is given of it, and there is no cer- 
tainty as to the time it may be made, unless 
the merchant or his agent were in constant 
attendance, the time for notice of dissatis- 
faction arid appeal might pass by. But the 
act of congress itself does not place the 
rights of the merchant on this ground. The 
notice of dissatisfaction is to be given with- 
in ten days after the entry of the goods. 
The act contemplates that the decision of 
the collector shall be made at or before the 
entry, so that the notice of dissatisfaction 
may be given within the ten days after it. 
This surely cannot be the warehouse entry, 
for the reason that no decision fixing the 
rate, as we have seen, is then made at all. 
No notice of dissatisfaction can be given or 
any appeal taken, as the mercho.nt camiot 
tell what the rate of duty may be till the 
goods go to the examiners, and, on their re- 
port, the duty is fixed. It appears from the 
papers, and was afla.rmed by a witness from 
the customs in this case, that the duty was 
not liquidated or fixed till the 1st or 2d of 
August, and was then reduced $130.10, the 
duty on nearly a moiely of the goods having 
been reduced from 30 per cent, to 20 per 
cent; and, it may be added, in confirmation, 
that the condition of the bond given at the 
time is, the payment of duties "to be ascer- 
tained as due." I am satisfied, that, upon a 
true construction of this 5th section of the 
act of 1857, the entry referred to, and from 
which the ten days is to date, is the with- 
drawal entry, at the time of making which, 
according to the 4th section of the act of 
1854, the duties are to be paid. The ap- 
peal and the suit were, therefore, in time, 
and, as this is the only point made against 
the recovery, the plaintiff is entitled to 
judgment for the ?151.93, the excess of duty 
paid. 
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ISH V. MILLS. 

p. Oranch, C. C. 567.] i 

, Circuit Court, District of Columbia. July 
Term, 1809. 

PnojnssoRT Note— Notice op Nox-Patcmejit. 

1. Notice to the indorser, of non-pajmaent of a 
promissory note, not payable to order, is not nec- 
essary in Virginia. 

[Cited in Offutt v. Hall, Case No. 10,450.] 

2. Due diligence°is a question for the jury. 

Assumpsit against the indorser of Barnes 
& Holly's promissory note, not payable to or- 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 



der. The note became payable on the 21st 
of February, 1806 The plaintiff brought bis 
suit against Barnes & Holly, on the 17th 
of May, 1806. Execution was issued in Au- 
gust, 1807. Barnes took the oath of an in- 
solvent debtor in July, 1806, and Holly in 
December, 1807. This action was brought 
against Mills on the 2d of July, 1808. 

E. J. Lee, for defendant, relied on the 
want of diligence in not giving notice to the 
defendant of the non-payment by Barnes & 
Holly. 

THE COURT was of opinion that notice to 
the indorser of a promissory note, not ne- 
gotiable, is not necessary in Yirgtnia. The 
obligation of the indorser of such a promis- 
sory note in Virgmia is that if the holder 
cannot, by using due diligence, obtain pay- 
ment from the maker, the indorser will pay 
at all events, whether he had notice or not, 
and that due diligence is a question for the 
jury. 

The defendant took a bill of exceptions, but 
did not prosecute a writ of error. 



Case No, 7,105, 

In re ISIDOR et al. 

[2 Ben. 123; i 1 N. B. R. 264 (Quarto, 33).] 

District Court, S. D. New York. Jan., 1868. 

EsAMijTATiON OP BAJfKEDPTS— Laches. 

"Where the bankrupts were examined by the 
assignees, and creditors filed specifications of 
opposition, which the court held irregular in 
form, and allowed them time to file new ones, 
and in the interim they applied for an order 
that tiie bankrupts attend and be examined un- 
der section twenty-six of the act [of 1867 (14 
Stat. 529)] several months having elapsed since 
the proofs of the creditors' debt, and no rea- 
son for requiring a new examination being 
shown: Eeld, that the application must be de- 
nied. 

[Cited in Re Frizelle, Case No. 5,132.] 

[In the matter of Siegfried Isidor and 
Jules Blumenthal, bankrupts.] 

BLATpHFORD, Distilct Judge. In this 
ease creditors oppose the discharges of the 
bankrupts, and filed specifications of opposi- 
tion befoi;e the register, which, with all the 
papers in the case, have been transmitted to 
the court by the register. The court has held 
the specifications to be irregular in form, and 
has allowed ten days' time to the opposing 
creditors to file new specifications. The cred- 
itors now ask for an order that the bank- 
rupts attend and submit to an examination, 
under section twenty-six of the act. This ap- 
plication is made on behalf of fourteen cred- 
itors, who have filed notices of the entiy of 
appearances in opposition. One of such no- 
tices is on behalf of William Brunner & Co., 
who have not proved their debt. As to the 
other thirteen, the debts of three of them 
were proved July 22d, 1867; the debts of 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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eight of them were proved September 6th, 
1867; the debt of one of them was proved 
September 12th, 1867; and the debt of the 
remaining one of them was proved Novem- 
ber 22d, 1867, The day for showing cause 
against the discharge of the bankrupts was 
December 28th, 1867. Abundant opportunity 
was afforded to these creditors to examine 
the bankrupts on oath, under section twenty- 
sis, but none of them took any steps for that 
purpose. The bankrupts were examined at 
considerable length by one of the assignees, 
on an order for that purpose obtained by the 
assignees. Those examinations took place 
from December 16th to December 27th, 1867, 
and are on file among the papers. Under 
these circumstances, I do not think it would 
be reasonable to require the bankrupts now 
to submit to a new examination under sec- 
tion twenty-six, especially as no reason for 
doing so is shown by afadavit 



Case Wo. 7,106. 

The ISIS. 

[Cited in The Blohm, Case No. 1,556. No- 
where reported; opinion not now accessible.] 



Case No, 7,107. 

The ISLAND BELLE. 

[21 Leg. Int 60; 26 Law Rep. 263; 5 Phila. 
501.] 

District Court, E. D. Pennsylvania. Feb. 19, 
1864. 

Prize— Change op Ownership. 

[1. A master of a vessel captured for viola- 
tion of blockade, in a bill of sale, as trustee for 
the owner, gave his residence as Charleston, S. 
C. Sdd, that this must be deemed his commer- 
cial residerce (although he averred that he was 
a British subject), which, in a prize court, de- 
fines his personal relations as apparent owner.] 

[2. While, in the United States and England, 
the strictness of the rule that no change of own- 
ership during hostilities can be regarded in a 
prize court is not observed, yet no change of 
property is recognized where the disposition and 
control of a vessel continue in the former agent 
of her formerly hostile proprietors.] 

In admiralty. 

CADWALADER, District Judge. This 
vessel, formerly the General Ripley, was 
built in 1861, at Charleston, South Carolina. 
She went to sea on her first voyage, without 
being coppered, in the latter part of October, 
1861, with a cargo of rice; and, having 
avoided the blockading force, arrived at 
Nassau, New Providence, early in Novem- 
ber. On the 12th November, 1861, she sail- 
ed, without having unladen her cargo, for 
St. Jago de Cuba, which she reached on the 
20th. On the 22d she saUed, without hav- 
ing unladen, for Trinidad de Cuba, where, 
on the 2Sth, her cargo was discharged. She 
there took in a cargo of sugar and molasses, 



with which, on 20th December, 1861, she 
sailed for Baltimore, where it was intended 
to copper her. On the 31st December, 1861, 
she was captured when about twelve miles 
southeast of Bull's Bay. It has appeared, 
upon investigation, that, on this voyage, no 
breach of blockade was intended, but that 
the destination was really Baltimore. The 
only questions remaining have been those of 
ownership of the captured cargo and vessel. 
Her master, Thomas Phillips, had com- 
manded her from the time when she was 
built He describes himself as a British sub- 
ject, having no permanent place of resi- 
dence, and as having never had any interest 
in eittier vessel or cargo, otherwise than as 
master. He states that, at Charleston, the 
person with whom he transacted all busi- 
ness concerning the vessel, was a Mr. Ca- 
nalle, a resident of that place, and that her 
owners were four other residents of Charles- 
ton, and this Mr. Canalle. That the owner- 
ship of the outward cargo of rice was in the 
same five persons appears, I think, from the 
manifest and other papers. The manifest 
shows that the rice was taken on board in 
five distinct shipments, marked A, B, C, D, 
E, corresponding with the number of part 
owners of the vessel. The consignees of the 
vessel and cargo at Nassau were Sawyer 
and Menendez. To these gentlemen Mr. Ca- 
nalle, who corresponded with them as if he 
were sole owner of the vessel and cargo, 
wrote from Charleston on 5th October, 1861, 
with directions to dispose of the cargo for 
his account, and afterwards, if they could 
dispose of the vessel, to do so, and invest 
the proceeds of both vessel and cargo in 
English bills of exchange. He wrote, in 
this letter, that the vessel was new, and too 
good to be used in running the Ijlockade; 
and moreover, that when she was loaded, 
there was difficulty in getting her in and out. 
He added, "The vessel is held in Captain 
Phillips' name. This is done to facilitate the 
disposal of her, and to prevent the necessity 
of a power of attorney." Capt Phillips de- 
poses that, when the vessel was built, he 
gave to the builder, in payment for her, a 
check for $10,000, which was sent to him 
(the captain) for that purpose by Mr. Ca- 
nalle. Mr. Sawyer, of the firm of Sawyer & 
Menendez, deposes to the arrival at Nassau 
of the General Ripley, owned by Captain 
Phillips, in trust for sale for Mr. Canalle, 
with, as deponent was informed, verbal in- 
structions to Captain Phillips to sell her in 
case a fair price could be obtained. Mr. 
Sawyer further deposes that he thereupon 
himself purchased her, and on the 8th of 
November received from Captain Phillips a 
bill of sale, of which a certified copy is pro- 
duced. In this bill of sale' Captain Phillips 
describes himself as "of Charleston, in the 
state of South Carolina." This must be 
deemed his commercial residence, which, in 
a prize court, defines his personal relation. 
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OPhe apparent ownership of the vessel, there- 
fore, could not have continued in his name 
without liability, as the property of a hostile , 
person, to he captured anywhere at sea by 
cruisers of the United States. He deposes 
that Mr. Sawyer paid him no money on ac- 
count of the vessel, and that no considera- 
tion passed therefor to his knowledge. This 
is explained by depositions taken at Nassau, 
including those of both members of the firm 
of Sawyer & Menendez. From these depo- 
sitions it appears that Mr. Sawyer, having 
funds in bank to his private credit, drew 
upon them, his own check of 8th November, 
1861, foi* £2083. 6s. 8d., the amount of the 
consideration expressed in the bill of sale 
of that date, payable to the order of Sawyer 
& Menendez, who had their partnership ac- 
count In the same bank; and that this check 
was presented by "Mx. Menendez, and its 
amount credited to their firm, and charged 
to Mr. Sawyer by the bank. These gentle- 
men depose that the price of the vessel was 
$10,000, equal, in British sterling money, to 
the above amount of £2083. 6s. 8d., which 
was thus paid. Annexed to the deposition 
of Mr. Sawyer, who states that, at this time, 
he had no money whatever belonging to Mr. 
Canalle, is a letter from Mr. Oanalle, dated 
Charleston, S. C, December 12, 1861, to 
Sawyer & ^lenendez, containing this pas- 
sage: "Having received several of your ta- 
vors, one of which contained account sales 
of the schooner (Jen'l Ripley, also sales of 
the cargo of rice, have been examined and 
found correct; also an account current to 
date, and a bill on England for the amount 
in full, for which please accept my thanks." 
No account whatever, or copy of one, and no 
copy of any letter to Canalle is produced. No 
correspondence or account between Sawyer &, 
jMenendez and the consignees at Trinidad has 
been produced. The objection to Mr. Saw- 
yer's purchase of the vessel, through a sale 
effected by his own firm as agents of the 
seller, loses part of its force when we con- 
sider the effect attributable to the presence 
and concurrence of Captain Phillips. There 
will be no necessity to consider particularly 
this objection to the alleged sale. 

On the 11th November, 1861, at Nassau, 
the vessel, under the name of the Island 
Belle, was registered as Mr. Sawyer's. On 
the same day that gentleman executed two 
papers. One of them constituted Captain 
Phillips the supercargo, with unlimited au- 
thority over the employment and manage- 
ment of the vessel in her intended voyage to 
Cuba, and in her future voyage or voyages 
from that island to any port or ports. The 
other paper was a power of attorney, such 
as, in the late British merchant shipping act 
[Gen. Stats. 1854, p. 611; 17 & 18 Vict c, 104], 
is called "a certificate of sale." The latter 
paper, which was to remain in force for 
twelve months, the longest time allowed by 
that act, authorized Captain Phillips to sell 
the vessel at any port in the United States 
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or the West Indies, for a sum not less than 
£2291. 13s. 4d. These papers were unre- 
voked at the time of capture. Captain Phil- 
lips, as the general representative of Mr. 
Sawyer, is therefore peculiarly accredited by 
him. This gives unusual force to certain 
statements of Captain Phillips concerning 
the vessel. He appears to be an intelligent 
person, and a good man of business. He de- 
poses that in October, 1861, when he was 
about to sail from Charleston, he there sign- 
ed a bill of sale of the vessel, setting forth 
that he was the owner, and conveying her to 
Mr. Sawyer; and that on arriving at Nas- 
sau, he delivered the bill of sale thus exe- 
cuted by him, to Mr. Sawyer. If this was 
the same bill of sale of which a copy is an- 
nexed to the Nassau depositions, the- date 
may have been in blank, and that of 8th No- 
vember inserted there. But it is more prob- 
able that a new biU of sale, in the usual 
printed form in use at Nassau, was there 
prepared, and was substituted for the orig- 
inal one. There is no contradiction between 
the statement of Oapt Phillips and that of 
Mr. Sawyer. If there had been, the state- 
ment of the captain must, according to the 
general rule in prize cases, prevail. This 
rule applies here with peculiar force, inas- 
much as he was not the simple navigator of 
the vessel, but, as has been already explain- 
ed, the general representative of Mr. Saw- 
yer in respect of her. 

The cargo from Trinidad for Baltimore 
was shipped by two commercial houses. The 
shippers of one portion of it wrote to their 
correspondents in Baltimore: "It may be 
that Captain Phillips may feel disposed to 
come back with his vessel to our port, and to 
take half interest in a small cargo as per note 
we enclose. In that case he will pay to you 
half the amount of invoice, and the other 
half you will charge us in account." The 
shippers of the other portion, in a letter to 
their Baltimore agents, referring to a signa- 
ture of Captain Phillips at foot of it, wrote 
as follows: "Captain Phillips, intending to 
copper his vessel with you, and for other ex- 
penses which he may be obliged to incur, we 
beg to open herewith, in his favor, a credit to 
the extent of ?4000, of which please to take 
note and pay to him any amount up to the 
stated sum, charging the sametoour accovmt." 
Another letter from the same parties indi- 
cates the source of this credit. Here they 
say: "We have still in hand for the disposal 
of the captain, the total funds for the pro- 
ceeds of the load of rice brought here by 
Island Belle from Nassau, and sold by us; 
and we doubt whether the captain will be in 
want of the whole $4000 at your place. In 
case he does, however, and in case our littie 
lading should not be suflicdent to reimburse 
you, we will, upon the receipt of yoiur dis- 
bursement, of course, at once, send other 
ladings for the possible balance." Two open 
letters from Sawyer & Menendez, both dated 
at Nassau on the same day as the above men- 
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tioned power of attorney and certificate of 
sale to Captain Phillips, Introduce Captain 
Phillips to the respective correspondents of 
Sawyer & Menendez at Baltimore and New 
York. In each letter they say, Captain Phil- 
lips "visits your port, in his vessel, on busi- 
ness;" and recommend him to local good 
offices in the usual form of a commercial in- 
troduction. The expression "his vessel" is 
here of no distinct import It might have 
been used as to the master of a vessel who 
had no proprietary interest in her. But the 
letters do not import that the business on 
which he was to visit those places was that 
of the writers, or either of them. Moreover, 
if Sawyer & Menendez, or either of them, 
had owned the vessel and cargo, the corre- 
spondence from Trinidad with Baltimore as 
to the funds retained at Trinidad, was, to 
say the least, extraordinary. On the other 
hand, there was nothing extraordinary in 
this part of the business, if Captain Phillips 
was navigating the vessel for her former 
owners in Charleston, and the funds retained 
as the basis of the credit on Baltimore were 
held in Trinidad for their account The par- 
ties at Trinidad who shipped the cargo for 
Baltimore were Spaniards. They shipped it 
professedly for their own account The cap- 
tain claimed it for them, and swore that it 
belonged to them. That they stood in very 
friendly relations to the owners of the vessel 
and of her outward cargo of rice, was ap- 
parent But they might, if they saw fit to 
retain the proceeds of this rice, have done so, 
and have made the shipments for Baltimore 
on their own independent account. That 
these shipments were owned exclusively by 
these Spanish shippers was attested by every 
proprietary document that could have been 
required for the purpose of attesting it in a 
suspected ease, including oaths for enti-y at 
the Baltimore custom-house upon the in- 
voices on board. These oaths of ownei-ship 
were made conformably to the provisions of 
the act of congress of 1823. Nothing more 
could have been expected under an order al- 
lowing further proof. It was nevertheless 
contended, with some apparent force, on the 
part of the United States, that, as the con- 
signment of rice to Trinidad had been the 
means of transmitting §4000 of its proceeds 
to Baltimore to be employed by the master as 
agent of its owners in coppering the vessel, 
&e., for their account, the contrivance of 
shipping the cargo for Baltimore as the prop- 
erty of the Spanish agents who effected this 
arrangement was obviously collusive, and, in 
its ultimate effect if no capture had oc- 
curred, would have increased the capital in- 
vested for hostile account The argument 
was, that ir sucn an arrangement covered 
from capture property which otherwise 
would never have been shipped, the eonse- 
4uenee would be that any hc^tile person 
might, in time of war, send his funds to 
foreigners, who, retaining them in hand as 
bankers of the remitter, might for their own 



[13 I'ed. Cas. page 170] 

ostensible account, thus make shipments of 
which the ultimate avails would either di- 
rectly or indirectly accrue to his benefit, 
while the investments would, in the mean 
time, traverse the ocean exempt from cap- 
ture. The answer to the argument was, that 
the possibility of such evils could not be 
guarded against in prize courts, and that the 
only question in such cases was that of pro- 
prietorship. The true doctrine is that allega- 
tions of such proprietorship must be suspi- 
ciously regarded, and the fullest proofs of it 
requix-ed. But when such proofs are ad- 
duced by the party on whom the burden of 
proof rests, there cannot be condemnation 
upon the former suspicion. The cargo in this 
case was restored by my decree, without any 
award of costs or damages against the cap- 
tors. This decree was, on appeal, affii-med. 
The remaining question is whether the ves- 
sel should be liberated or condemned. The 
decision as to the cargo has been explained, 
because the argument showed that it had not 
been rightly understood. The judgment was 
upon the ground that, assuming the owner- 
ship of the vessel and of the rice and its pro- 
ceeds to be hostile, this cargo was not in 
fact, an investment of the proceeds of the 
rice, but was a shipment for the independent 
account of the Spanish parties for whom the 
captain claimed it. He never interposed any 
claim for the vessel. Recurring to his pe- 
culiar relations to her which have been twice 
mentioned, this omission is not to be disre- 
garded. It seems, indeed, to admit of but 
one explanation- The case has been argued 
as upon a claim by Mr. Sawyer. That gen- 
tleman has been represented by those able to 
give him the best legal advice. He has filed 
his own and certain other affidavits, all of 
which, with all the documents offered on his 
part have been read as if taken under an 
order allowing further proof. These affida- 
vits were taken in April, and filed here in No- 
vember, 1862. They were allowed to be filed, 
subject to all legal exceptions. If the sub- 
stantial requirements of a test oath had beeu 
fulfilled, I would not regard the informality 
of the absence of a claim. But no claim, 
properly speaking, has been presented. If it 
had been, the affidavit of Mr. Sawyer would 
not have served the purposes of a test oath? 
It does not state, as is usual in such cases, 
that no person was interested in the vessel 
at the time of capture, or at any time after 
the commencement of the vo^'age in which it 
occurred, and that if restored, she would be- 
long to himself exclusively. He merely de- 
poses that he bought her from the captain, 
and paid for her with his own money, by his 
check, as above; that he received the bill of 
sale, and had her registered in his name un- 
der the provisions of the British merchant 
shipping act; that she remains registered as 
his property, and that no person whomsoever 
in the Southern states of America owns any 
part, share or interest in her. If such non- 
fulfilment of the requirements of the test 
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oatb were sanctioned, evasions without limit 
would ensua Some of the deficiencies of 
the case, In the absence of such other docu- 
ments as would have been expected under 
an order allowing further proof, have been in- 
dicated. Assuming the ti-uth to be that, as 
between Mr, Sawyer and the former owners, 
their proprietorship was divested irrevocably 
and that he was, at the time of capture, tlie 
absolute owner of the vessel, as ownership is 
definable in a court of common law, she 
would, nevertheless, be liable, in a prize 
court, to condemnation. The rule of decision 
In some countries has been that, as to a ves- 
sel, no change of ownership during hostili- 
ties can be regarded in a prize court In the 
United States,. as in England, the strictness 
of this rule is not observed. But ho change 
of property is recognized where the disposi- 
tion and control of a vessel continue in the 
former agent of her former hostile proprie- 
tors; more especially when, as in this case, 
he is a person whose relations of residence 
are hostile. That such were the relations of 
Captain PhiUips is apparent Maritime hos- 
tilities could not be prosecuted with any ef- 
fect if this rule did not apply in an extreme 
case like this. A vessel, beneficially owned, 
by hostile persons, navigated by a hostile 
person who is her nominal owner, is trans- 
ferred by him to their own commercial 
agent in a foreign country, who immediately 
executes powers to the same navigator, en- 
abling him not only to conduct and manage 
her future employment, but to sell her. If, 
therefore, the case were, as Mr. Sawyer, or, 
as his advocate, states it, she should, I think, 
be condemned. I am not aware that there 
was ever so thin a veil thrown over trade of 
a hostile district to protect a vessel from 
capture. But can this be deemed a true state 
of the facts? If Capt Phillips tells the 
truth, as I must believe that he does, the 
transaction was not a sale and purchase of 
the vessel, but a paper transfer of her at 
Charleston, so far executed there that the 
legal titie was to vest, at all events, in Mr. 
Sawyer, as a British subject The captain, 
though for some purposes, himself a British 
subject, was a person whose residence would 
have made her liable to capture if he had 
continued the nominal owner. In the voyage 
from Charleston, as she was to run the block- 
ade, this was unimportant. The captain had 
no interest of his own In her. He was to 
obey his Insti-uctions received at Charleston. 
Their effect was to make it obligatory on him 
to divest himself at Nassau of aU appearance 
of ownership. His having been required to 
execute the bill of sale at Charleston proves 
this. If so, the agency of Sawyer & Menen- 
dez to sell her was a fiction. The general 
tendency of the other evidence is to the same 
result I would enter a decree of condemna- 
tion at once if there had, in any prior stage 
of the cause, been a formal order allowing 
further proof. But, as no such order has 
been made, I will make it now, allowing for- 
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ty-two days. This will put the case in a 
proper shape for an appeal, and will give to 
Mr. Sawyer an opportunity to diminish, as 
far as may bfe in his power, the difficulties 
which he nmy have occasion to meet in the 
superior tribunal. It is not probable thai! 
my own opinion of the case will be changed 
by any further proof that may be adduced. 
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The ISLAND CITY. 

[5 Blatchf. 264; i 2 Int Rev: Bee. 109.] 

Circuit Court S. D. New York. Sept 29, 1865. 

Collision— Steasibb and Sailing Vessel— Hell 

G-ATE. 

Where a steamer going to New York through 
Hell Gate saw a schooner drifting towards her 
with the tide, there being no wind, and did not 
stop, as she might liave done, in an eddy, to let 
the schooner pass, but went on until she was 
caught in the tide and intercepted the schooner s 
drift and a collision ensued: Hda, that tHe 
steamer was in fault 

[Cited in Anderson v. The Edam, 13 Fed. 
138.] 

[Cited in Parrott v. Knickerbocker & New 
York Ice Co., 46 N. Y. 368.] 

' [Appeal from the district court of the Unit- 
ed States for the Southern disti'iet of New 
York.] 

This was a libel in rem, filed in the dis- 
trict court, by the owner of the schooner 
Peri, against the steamer Island City, to re- 
cover damages for the sinking of the schoon- 
er, by a collision which took place between 
her and the steamer, in Hell Gate, ofE Hal- 
lett's Point, at about half past nine o'clock 
a. m., on the morning of the 27th of Septem- 
ber, 1862, the wind bemg very light from 
the north-north-east, and the tide strong 
flood. The district couirt dismissed the libel, 
and the libellant appealed to this court 

Mr. Burr and Robert D. Benedict, for libel- 
lant 

James M. Smith, for claimant 

NELSON, Circuit Justice. The schooner 
was on her passage into the Sound from the 
city of New. York, making her way through 
Hell Gate. The ^steamer was coming down 
from Mamaroheck to the city. The schooner 
tacked across from Hallett's Cove toward the 
New York shore, and again came about, 
when abreast, or nearly so, of Astoria, and 
made again for the liOng Island shore. She 
had got some slight headway on, on this 
tack, when the wind entirely failed her, 
and she was in danger of being swept by 
the tide on to the shore. Thereupon the mas- 
ter immediately took measures to bring her 
about, her motion in the water being suf- 
ficient to accomplish this manoeuvre; but, 
from the loss of the wind, she drifted along 
in the tide to Hallett's Point, when she was 
struck on her starboard quarter, abaft her 



1 [Reported by Hon. Samuel Blatchf ord, Dis- 
trict Judge, and here reprinted by permission.] 



ISLAND (Case No. 7,109) 



[13 Fed. Cas. page 172] 



fore-chains, by the steamer. The steamer 
came down in the eddy to Hallett's Point, 
the usual track for small steamers, and, hav- 
ing seen the schooner below, endeavored to 
stop in the eddy, to allow her to pass, but 
her, the steamer's, bow having caught in the 
tide, she shot across the schooner's track 
while drifting, which occasioned the collision. 

The learned counsel for the steamer, aware 
that it was her duty to take care and avoid 
the schooner, as a general rule, has endeav- 
ored to show that the schooner was in fault, 
and that hence the collision was unavoidable; 
that, in her tack to the Long Island shore, 
she approached too near the rocks, and that, 
on coming about, her stern struck them, 
which had the effect to carry her head by 
the tide towards the shore, and brought her 
against the steamer; and that, if she had 
tacked about sooner, she would have avoided 
the rocks, and the drift by the tide would 
have carried her across the bows of the 
steamer in safety. But, as respects this 
charge of fault against the schooner, it must 
be said, that the failure of the wind left 
the vessel in a helpless condition, and that 
everything seems to have been done which 
was fairly within the means of the master 
and hands. The real fault, upon the proofs 
in the case, is rather attributable to the 
neglect of the steamer in not taking instant 
measures to stop in the eddy, on first dis- 
covering the situation of the schooner, in 
the midst of these dangerous waters, if she 
had done so, the latter would have passed 
the point In safety. There was time enough 
for the steamer, after the schooner was seen, 
to have stopped in the eddy, and kept out 
of the tide till she had passed; but, as the 
steamer was going at the rate of some fif- 
teen miles the hour, the delay was fatal. 
Before she could be stopped, she got into 
the tide, and intercepted the drift of the 
schooner. 

The decree of the coiurt below is reversed. 
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The ISLAND CITY. 

[1 Lowell, 375.] 1 

District Court, D. Massachusetts. July, 1869. 

Maritime Liems— Repairs— Foreigm Ownership 

— Liens Created bt State— Seamen's 

■Wages— Ship-Keeper. 

1. The statute of Massachusetts giving liens 
on ships for repairs is valid, so far at least as 
it applies to the refitting and renewing of do- 
mestic vessels to adapt them to a new business. 

2. If the equitable owner of a ship lives in 
the port where the repairs are furnished, and 
the dealings are with him as owner, the ship is 
domestic so far as liens are concerned, though 
the legal title be inj a foreigner. 

[Cited in The George T. Kemp, Case No. 5,- 



1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



3. By the lien law of Massachusetts (Gen. 
St. c. 151), the liens created under that law are 
postponed to mariners' wages. But Ihey take 
precedence of an earlier mortgage. 

[Cited in The Selt, Case No. 12,649; The 
Hiawatha, Id. 6,453; The Canada, 7 Fed. 
735; The J. E. Rumhell, 148 U. S. 1, 13 
Sup. Ct. 502.] 

4. The admiralty has no Jurisdiction to en- 
force these state liens, but it has power, as 
have all other courts, to pay out a fund in its 
registry to the persons who have valid liens up- 
on it. 

[Cited in The Templar, 59 Fed. 208.] 

5. A mortgagee of a ship stands in this re- 
spect like any other lien-holder, and he has a 
right in the admiralty to the fund arising from a 
sale of the ship, or ta so much of the fund as is 
not required to pay liens that have priority of 
his. 

[Cited in The Two Marys, 10 Fed, 925.] 

6. The ship-keeper of a domestic vessel, which 
is being repaired for a new use, has not a lien 
on her for his wages by the general maritime 
law, as now understood in the United States. 

[Cited in The Champion, Case No. 2,584; 
The Trenton, 4 Fed. 662; The Murphy 
Tugs, 28 Fed. 432; The America, 56 Fed. 
1021; The Hattie Thomas, 59 Fed. 299.] 

7. The owner of a vessel incumbered for more 
than her value and libelled for wages, appoint- 
ed a master when there was no prospect of his 
being able to redeem the vessel. Hdd, the mas- 
ter had no lien for his wages, though by the 
law of the flag he would have had a lien under 
ordinary circumstances. 

[Cited in Whitney v. The Mary Gratwick- 
Case No. 17,591.] 

8. Seamen engaged in good faith to serve on a 
ship which is intended to make one or more 
coasting voyages have a lien on the ship for 
their wages while the ship is getting ready, 
though she should never leave the port. 

This steamer was proceeded against for 
wages and sold, and about five thousand dol- 
lars remained in the registry. Many libels 
were filed against the vessel after the sale, 
and warrants and monitions were issued in 
each ease. When the cases were brought on 
for hearing, the judge said that the war- 
rants were improvident, that petitions were 
the sufBcient and proper remedy, and or- 
dered the several proceedings to be consoli- 
dated, and that no costs be taken for the 
warrants. The former owners of the steam- 
er, who had taken and still held a mortgage 
for fifteen thousand dollars, the full amoimt 
for which they sold her to her present own- 
er, appeared as claimants of the fund in 
court The remaining parties were, on the 
one hand, persons who had furnished mate- 
rials, labor, and supplies for the refitting 
and victualling of the vessel while in port, 
and who claimed liens under the laws of 
Massachusetts, and, on the other, a ship- 
keeper and others, who asserted themselves 
to have maritime liens. It was proved that 
during the war the Island City was captur- 
ed and condemned as prize, and was sold to 
Messrs. Bowker and others, merchants of 
Boston, now the mortgagees, who chartered 
her to the government of the United States 
as a transport. After the peace, a conven- 
ient ti-ade had been found for the vessel in 
the British provinces, and it was thought 



£13 Fed. Cas. page 173] 

necessary to take out a British register. 
Afterwards, Colonel Foote, an American citi- 
zen then residing in Boston, bought the 
steamer, and caused her to he transferred 
to his clerk, who was a British subject, this 
being requisite with the register that she 
had. Foote held a patent for the applica- 
tion of petroleum as fuel for steamers, and 
he undertook to fit up this vessel as a pas- 
senger steamer, and to adapt her machinery 
to his new fuel. It was his intention to 
take her to New York, Washington, and oth- 
er ports for exhibition, a:^ter she had been 
successfully adapted and nicely fitted up; 
and the debts, for which liens were now as- 
serted, were for the repairs, alterations, 
equipments, &c., which he ordered with this 
purpose in view. Two or three trial trips 
were made in the harbor of Boston, which 
the patentee considered successful; but his 
money and credit were exhausted, and the 
steamer was libelled and sold, as above stat- 
ed. Some of the petitioners had obtained 
judgment \mder the lien law of Massachu- 
setts; others had made due record of their 
liens under that law. 

R. H. Dana, Jr., for mortgagees. 

0. G. Thomas, N. Morse, Gr. W. Park, Ii. S^ 
Danney, M. E. Ingalls, J. Br Richardson, H. 
E. Morse, W. W. Bm-rage, and Allen & 
Long, for the several petitioners. 

LOWELL, District Judge. I cannot up- 
hold any of the petitions excepting those for 
wages, on the footing of maritime liens, 
though many of them are declared on as 
such. The equitable owner, with whom 
most of the contracts for labor and mate- 
rials were made, lived here, and the courts 
look to the real facts and the actual credit 
in a case of this kind. Thus if a ship is 
held out as foreign, and is with good reason 
believed to be so by persons dealing with 
the master, the courts will hold her to have 
been foreign. The St Jago de Cuba, 9 
Wheat [22 U. S.] 409. And if the equitable 
owner is the person dealt with, and he lives 
in the home port, the vessel is, for the pur- 
poses of a lien, treated as domestic. Weav- 
er V. The S. G. Owens [Case No. 17,310]. 
The latter case Is in point here. Colonel 
Foote engaged these materials and services, 
and they were not of a nature to be needed 
by a foreign vessel to enable her to finish a 
voyage, or to reach her home, but were al- 
terations and reconstructions intended to 
adapt her to a new use. This being so, 
those petitioners and those only who come 
within the benefits of the Massachusetts 
statute, and who have complied with its 
terms, have liens upon her, if that law is 
within the competency of the state to enact 
' The recent decisions of the supreme court 
which deny the power of the states to cre- 
ate or enforce liens for collision, &c., are 
founded on the proposition that by the con- 
stitution admiralty jurisdiction is exclusive- 
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ly given to the courts of the United States. 
The aioses Taylor, 4 Wall. [71 U. S.] 411; 
The Hine, Id. 555. As the same court has of 
late refused to admit that contracts for 
building, repairing, and supplying domestic 
vessels are maritime contracts, it follows 
that such matters are not within the prohi- 
bition. I speak not now of supplies for a 
voyage, which are maritime, and might be 
enforced in the admiralty were it not for a 
comparatively recent rule of the supreme 
court but of repali-s and supplies to a ves- 
sel while lying in her home port to receive 
alterations and fit her for a new employ- 
ment The state seems to have as hiuch 
right to Impress a lien on such a vessel for 
such a service as upon a house built within 
its borders. Rightly construed, the law of 
the state be^ns where the maritime law 
ends, and supplements it for the benefit of 
the citizens of the state. See The Belfast 7 
Wall. [74 IT. S.] 624, 646. I hold, therefore, 
that those of the petitioners who have judg- 
ments of the state court in their favor hold 
valid liens for the same. 

I must apply the same rule to those who 
had taken all the necessary steps to record 
and perfect their liens, but who were pre- 
vented from enforcing them in the state 
court by the sale of the ship under the war- 
rant of this court. The sale passed a clear 
title, but the admiralty court transfers all 
lawful liens to the proceeds. The state 
law, which is found in Gen. St c. 151, §§ 
12-20, declares that the lien shall last until 
the debt is satisfied; and none of those 
debts have been satisfied. 

I cannot give any remedy to the petitioner 
Clancy. He says he was master of the 
vessel, as well as clerk and general agent of 
the owner; but he was appointed after the 
original libel was filed, and after the owner 
must have seen that he could not pay his 
debts and take his vessel to sea again. To 
call the petitioner master under such cir- 
cumstances, when his duty was only to look 
after the suit, is in efEect a device for giv- 
ing him pay out of the property which be- 
longed to the creditors. I am not ready to 
admit that a lien can be created in that way, 
pendente lite. See The Gazelle [Case No. 
5,289]. I do not reject his petition because 
he was master, for, by the law of the flag, 
the master has a lien on the vessel, and sea- 
men have a right to invoke the law of the 
flag. The Havana [Id. 6,226]. Seamen 
stand very differentiy from material-men, 
and are protected by their flag. 

Nor has Holden a lien; he was a ship- 
keeper, and made himself useful In taking 
care of the machinery, &c. The contract 
with such a person has been decided not to 
be maritime. Phillips v. The Thomas Scatter- 
good [Case No. 11,106]; Weaver v. The S. G. 
Owens, ubi supra. I do not fully agree with 
those judgments in their application to a 
foreign vessel, but in such a case as this 
they are sound. 
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Another of the petitioners, Norton, agreed 
to furnish sails, and made but never deliv- 
ered them, choosing not to renounce his com- 
mon-law lien. I do not think he comes with- 
in the purview of the statute of the state as 
one who has "furnished" materials in the re- 
pair of the steamer. He agreed to furnish 
sails, but never furnished them. His suit, 
if he should bring one, could not be for 
goods sold and delivered, but only for dam- 
ages for not accepting, or for goods bar- 
gained and sold. It seems to me he must 
rely on his rights at common law, as the 
marshal did not take the sails. 

Whfether the petitioner, Maynard, who is a 
shipwright, had a lien by the statute, would 
not be material, because the ship was taken 
from his yard and dock by the marshal, and 
he certainly had a lien at common law, 
which this court is bound to respect. The 
Gustaf, Lush. 506. No doubt he has a lien 
by the statute too, and I see no reason for 
putting Mm on any different footing from 
the other material-men. If the law of Mas- 
sachusetts gave him a priority it would hold 
good against the proceeds, but none is set 
up, and I have not examined the question. 

The small sums due for mariners' wages 
are to be paid first, because they take prec- 
edence by their nature, and because section 
12 of the statute expressly recognizes their 
priority. That section prefers the statute 
liens to all others excepting for wages, and It 
seems to follow that the mortgage must be 
postponed to those liens which I have found 
to be valid. It is a hard case for the mort- 
gagees, but I see no help for it. 2 

There remains, however, the point which 
has been argued with much zeal and learn- 
ing, that the mortgagees are the only persons 
who have any standing in court, and that I 
have no power to do any thing with this 
fund excepting to order it to be paid over to 
them. To this argument I cannot yield my 
assent. It is true that the admiralty has 
no jurisdiction of any of these liens because 
they are not maritime. It is equally true 
that it has none to foreclose or deal in any 
way with a mortgage. The John Jay, 17 
How. [58 U. S.] 401. The mortgagees call 
themselves claimants; biit their rights are 
not changed by their pleadings. They are 
no more claimants than the other petitioners 
are. They all represent the owner, • In a 
sense, because they put forwarG rights 
which they have derived from him, but 
those rights must be satisfied hi the order 
of their priority. None of them appeared 
until after the vessel was sold, and they are, 
therefore, technically speaking, petitioners, 
and not claimants, the mortgagees includ- 
ed. I have no jurisdiction of an original li- 
bel by any of the parties pow before me ex- 
cept the seamen; but I have jurisdiction to 
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nell V. The Starlight, 103 Mass. 227. 



: pay a fund in the registry to the person to 
whom it is pledged, if he makes due demand 
for it. No court is so humble as to be 
obliged to take the property of A, and give 
it to B. And indeed such a ti-ansaction 
would show rather an excess of jurisdic- 
tion than the want of it. The argument, as 
I have said, if sound, would end the case of 
the mortgagees with the rest, but it is not 
sound. "When a ship has been sold the ad- 
miralty court has jurisdiction to distribute 
the proceeds. The Angelique, 19 How. [60 
U. S.] 239. It is not a question of admiral- 
ty jm-isdiction, but of the power of a court 
to deal justly with a fund in its registry. 
On the day this case was argued I ordered 
the moiety of a fine which had been recov- 
ered by indictment in the name of the Unit- 
ed States, to be paid to the informer. I had 
no jurisdiction, nor had any other court, of 
a suit by the informer against the United 
States; but I had the jurisdiction which all 
com-ts have to deal with a fund in the regis- 
try according to the rights of those whose 
propeity has been converted into money by 
the order of the court, or who have, for any 
other reason, a lawful interest in the fund. 

1 should be glad to save the parties the ex- 
pense of an assessor by auditing their sev- 
eral demands, did not the pressure of im- 
perative duties make it impossible. 

Order: That the seamen's wages be paid 
in full; that the remaining sum be paid to 
or divided among the holders of those liens 
hereinbefore pronounced valid pro rata. If 
loore remains, that it be paid to the mort- 
gagees. An assessor to audit the accoxmts 
unless the parties agree. 

NOTE 1, The mortgagees appealed from this 
decision, but the case was afterwards compro- 
mised. 

NOTE 2. The original proceeding by the men 
for Avages was resisted on the ground that they 
had rendered no maritime service. It was 
proved that the owner hoped to have the steam- 
er ready soon after the men were hired, and 
that they were engaged in good faith to navigate 
her, and did serve on her trial trips. While 
waiting, they were lodged on shore and had 
board wages. Lowell, J.: The service was 
that of seamen, as much so as if the men had 
served at sea. Their demand is not in the na- 
ture of damages for not being sent to sea, but 
wages for sea services which they were con- 
stantly ready to perform, and did perform, so 
far as they were needed in port. Even in Eng- 
land, when the admiralty jurisdiction was at its 
lowest, it is doubtful whether such an action 
would have been prohibited. Wells v. Osman. 

2 I;d. Raym. 1044; TheBulmer 1 Hagg. Adm! 
16 c Mills V. Gregory, Sayer, 127. And by our 
law the men have performed actual maritime 
service in the trial trips. The Sarah Jane [Case 
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Case Ko. 7,U0. 

The ISLAND QUEEN. 

[Brown, Adin. 279.] i 

District Court, E. D. Michigan. Feb., 1871. 

Shipment of Gold Cois— Limited Liability 

Act. 
Libellant's agent, who was intending to take 
passage on a steamboat from Detroit to a 
Canadian port, intrusted a quantity of gold 
coin to the master before the vessel started, 
without taking a bill of lading or delivermg a 
note in writing. On returning on board, the coin 
was missing. Edd, the vessel was not liable. 

Libel for breach of contract of affreight- 
ment for transportation of two hundred and 
seventy dollars ($270) in gold coin, from De- 
troit, in the state of Michigan, to Texas, in 
the province of Ontario, Canada. The facts 
are that one Daniel B. Odette, in the employ 
of libellants, on the 2oth day of September, 
1868, had In his possession, at Detroit, a 
quantity of gold coin of the value of §270, 
belonging to libellants, and went on board 
the steamer with the coin in his possession, 
for the purpose of taking passage to Texas, 
in Canada, -where libellants resided. The 
steamer not being ready to leave for an 
hour or more, and Odette being desirous of 
going on shore in the meanwhile, and not 
wishing to carry the coin about with Mm, 
asked a person on board whom he took to 
be the master of the vessel, and who was 
then acting as such, for some safe place to 
leave the coin on board, and was shown a 
closet or cupboard in the master's room. 
Odette placed the coin in the cupboard, and 
left the vessel. On his return about an hour 
afterwards, the coin had disappeared, and 
nothing has been seen or heard of it since. 

"W. A. Moore, for libellant. 

H. B. Brown, for claimant. 

There was no delivery that could bind the 
vessel or its owners. Ang. Carr. § 129; Blanch- 
ard V. Isaacs, 3 Barb. 388; Ford v. Mitch- 
ell, 21 Ind. 54; Trowbridge v. Chaphi, 23 
Conn. 595; Grosvenor v. New York Cent & 
H. B. Co., 39 N. Y. 34. Section 2 of the limit- 
ed liability act is a conclusive answer to 
libellant's claim. Pender v. Bobbins, 6 Jones 
[N. 0.] 207; WiUiams v. African Steamship 
Co., 1 Hurl. & N. 300; Gibbs v. Potter, 10 
Mees. & W. 70. The exception in section 7 
does not apply to the lakes and connecting 
rivers. Moore v. American Transp. Co., 5 
Mich. 368; Id., 24 How. [65 U. S.] 1. Nor 
to steamboats carrying passengers. 1 Abb. 
(U. S.) 315. 

LONGYBARi. District Judge. The liabiUty 
limitation act of March 3, 1851 (9 Stat. 635), 
settles this case beyond all question against 
the libellants. Section 2 of that act provides 
as follows: "If any shipper or shippers of 
platina, gold, gold "dust, silver, bullion, or 
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other precious metals, coins, jewelry, bills 
of any bank or public body, diamonds or 
other precious stones, shall lade the same 
on board of any ship or vessel without, at 
the time of such lading, givmg to the master, 
agent, owner or owners of the ship or vessel 
receiving the same, a note in writing of the 
true character and value thereof, and have 
the same entered on the bill of lading there- 
for, the master and owner or owners of the 
said vessel shall not be liable, as carriers 
thereof, in any form or manner. Nor shall 
any such master or owners be liable for any 
such valuable goods beyond the value and 
according to the character thereof, so noti- 
fied and entered." There is no pretense that 
this law was in any manner complied with. 
This point being decisive of the ease, it is 
unnecessary to consider any of the other 
points raised and discussed on the hearing- 
Libel dismissed. 
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Case IKTo. 7,U1- 

In re ISRAEL. 
[3 Dill. 511; 1 12 N. B. B. 204; 2 Cent Law J. 

Circuit Court, D. Iowa. 1875. 

Bankrupt Act — Number A^-D Value of Peti- 
tioning Ckeditobs— Oreditous Fraud- 

ULEXTLT Preferred. 
In estimating the number and value of 
creditors who must join in the petition in in- 
voluntary bankruptcy, under section 39 of the 
bankrunt act [14 Stilt. 536] as amended by sec- 
tion 12 of tiie act of 1874 [18 Stat. ISO], cred- 
itors who have been fraudulently preferred by 
the debtor are not to be counted. 
[Cited in Re Currier, Case No. 3,492; Be 
Hatje, Id. 6,215.] 

This case was presented by a petition of 
M. O. Israel, asking the review and reversal 
of an order of the district court of Iowa, at 
Keokuk, made on the 26th day of February, 
1875, adjudicating him a bankrupt upon the 
petition of certain of his creditors. The pe- 
tition of the creditors in the bankruptcy 
court, charges that Israel preferred certain 
creditors contrary to the ba;akrupt law, by 
giving them mortgages and assigning ac- 
counts to them. Israel answered simply de- 
nying that the petitioning creditors consti- 
tuted one-fourth in number of his creditors, 
and that the aggregate of their debts prova- 
ble under the bankrupt act amounted to one- 
third of the debts so provable, and with his 
answer filed a list of his creditors. To this 
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answer the petitioning creditors filed a repli- 
cation with a list of creditors, and alleging 
that the petitioning creditors constituted one- 
fourth in number of the creditors holding 
unsecured debts exceeding $250, and further 
alleging that certain creditors in the list 
annexed to the debtor's answer were fully 
secured, and had received preferences con- 
trary to the bankrupt act, knowing that a 
fraud on the act was intended, and insisting 
that such creditors should be excluded fseom 
that computation in making up the required 
one-third in amount. The replication, how- 
ever, does not charge actual fraud. To the 
replication there was filed by Israel a de- 
murrer raising two questions; first, that se- 
cured creditors should not be excluded from 
the computation; and second, that the pre- 
ferred creditors should not be excluded from 
the computation. The debtor, Israel, by 
agreement, as shown in the order of adjudi- 
cation, also filed a rejoinder to part of the 
replication, stating that the secured creditors 
named in the reply were only secured to the 
amount of §2,000, and not fully secured. To 
the rejoinder the petitioning creditors filed a 
demurrer. The district court overruled the 
demurrer of Israel to the replication of the 
petitioning creditors, and sustained the de- 
murrer of the petitioning creditors to the re- 
joinder of Israel, and adjudged Israel bank- 
rupt. To reverse this order, Israel brings 
the case here by petition in review, under 
section 2 of the bankrupt act. 

Howell & Anderson, for petitioning credit- 
ors. 

Gillmore & Anderson and James Hageman, 
for bankrupt 

DILLON, Circuit Judge. One proposition 
of law applied to this case, results in affirm- 
ing the decree, adjudicating the debtor a 
bankrupt It was not denied that a suffi- 
cient number of the creditors joined in the 
proceeding. The contest was whether these 
who united In the petition and promoted the 
proceeding, represented one-third in value of 
the debts over $250 provable in bankruptcy. 
By his answer the debtor alleged that they 
did not The replication of the petitioning 
creditors to this answer alleged: 

1. That all of the creditors named in the 
answer of the debtor, except the petitioning 
creditors, were fully secured. 

2. That all of said creditors, other than the 
petitioning creditors, had accepted and still 
held preferences contrary to the bankrupt 
act, and in fraud of its provisions. The 
debtor demurred to the whole replication, 
and the court below overruled it and the 
defendant stood upon his demurrer, and did 
not rejoin to the second ground in the repli- 
cation. The only rejoinder was to the first 
ground of the replication, and was to the 
effect that their debts were not fully secured, 
but secured only to the extent of $2,000. It 
stands admitted, therefore, on the record, that 



I all (ff the creditors specified In the list fur- 
nished by the debtor, except the petitioning 
creditors, had received, and still held fraudu- 
lent preferences. These represented more 
than two-thirds in value of the debts; and 
the question is, shall they be counted in de- 
termining whether the requisite number of 
creditors, as to value, had joined in the pro- 
ceedings? On this point I have no doubt 
whatever. Such a construction as the debtor 
contends for, would be directly in the face 
of section 23, as well as hostile to the spirit 
and purpose of the bankrupt act A leading 
object of that enactment is to enable the 
honest creditor, through the assignee, to de- 
feat unlawful preferences. 

Shall a debtor, by fraudulently preferring 
three-fourths and a fraction in number, or 
two-thirds and a fraction in value of his 
creditors, put it in their power to make the 
fraud effectual by refusing to commence 
banliruptcy proceedings, or what results in 
the same thing, requiring them to be counted 
as creditors on the question whether bank- 
ruptcy proceedings shall be initiated. If the 
debtor is not thrown into bankruptcy, their 
preferences stand, and the law is evaded. If 
he is thrown into bankruptcy, they lose, or, 
are liable to lose, their illegal advantage. 
Such a construction makes the act felo de se. 
It offers a premium to fraud, and would 
leave nothing of the bankrupt act worth sav- 
ing. 

The honest creditor who refuses to violate 
the law and take a preference, would alone 
suffer, while the unsci*upulous creditor would 
reap the harvest of his unlawful security. 
It would leave the unsecured creditors whol- 
ly at the mercy of those that have obtained 
illegal preferences. This disposes of the case 
without determining the other questions, 
whether creditors, who hold valid securities, 
shall be counted in whole or for the excess 
of debt over the security. Without deciding 
this I may add, that the course of the argu- 
ment based upon section 9 of the amended 
act, sections 19 and 23, of the original act, 
and forms 21 and 25, and sections 39 and 43, 
as amended, rather impressed me with the 
opinion that a secured creditor is prima 
facie, at least as to the debt secured, not to 
be counted, but if he comes forward and 
offers to smrrender his security, he is then to 
be regarded as an unsecured creditor. Pos- 
sibly, but this is more doubtful, on proper 
proceedings an inquiry may be had at the 
instance of a secured creditor, to ascertain 
the excess of the debt over the security held 
therefore. But I give no opinion on these 
questions, and reserve them until a case 
arises which shall make their determination 
necessary. Affirmed. 

[The decision of the district court on a 
claim for an allowance was affirmed in Case 
No. 7,112.] 

[The case of In re Price, which is published 
as a note to tiiis case in 3 Dill. 514, is here pub- 
lished as Case No, 11,408a.] 
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Case N"o. 7,11S. 

In re ISRAEL. 

[4 Dill. 501.] 1 

Circuit Court, D. Iowa. 1876. 

Bankrupt Act— Subkbndeb of Fkaudulbnt 
Preference — Pkoof of Debt. 

1. Section 23 of the original bankrupt act 
(section 5088 of the Revised Statutes), in rela- 
tion to the surrender of fraudulent preferences, 
is not repealed by the 12th section of the amend- 
ed bankrupt act of June 22, 1874 [18 Stat. 180], 
amending section 39 of the original bankrupt 
act, nor section 5021 of the Revised Statutes, 

2. A creditor who, before presenting- his 
claim for allowance in bankruptcy, and against 
whom no action has been brought by the as- 
signee to defeat the preference, surrenders his 
preference under section 23, may prove his 
whole debt, and not simply a moiety of it. 

[Appeal from the district court of the Unit- 
ed States for the district of Iowa.] 

In bankruptcy. Irwin, Phillips & Co. pre- 
sented a claim for allowance against the 
bankrupt's estate. The assignee filed objec- 
tions, on the ground that they had received 
and accepted from the bankrupt a chattel 
mortgage with intent to obtain preference 
and defeat the operation of the bankrupt act. 
To these objections the claimants answered 
to the efEeet that before they presented their 
claim for allowance in bankruptcy, they had 
fully surrendered their preference to the 
assignee. Demurrer by the assignee, on the 
ground that the surrender could not entitle 
the claimants to prove more- than a moiety 
of their debt Demurrer overruled by the 
district court, which held that the effect of 
the surrender was to entitle the claimants 
to prove their whole debt [Case unreported.] 
The assignee appealed from the decision of 
the district court 

Howell & Anderson, for assignee. 
James Hageman, for claimants. 

DILLON, Circuit Judge. The question in 
this case is whether the creditors were en- 
titled to prove the "whole or only a moiety 
of their debt They had surrendered their 
preference, without suit, to the assignee, be- 
fore they presented their claim for allow- 
ance in bankruptcy. After a careful consid- 
eration of the 23d and 39th sections of the 
original l>ankrupt act, in connection with the 
amendment to the 39th section by the act 
of June 22, 1874 (section 12), my opinion is 
that the 23d section remains unrepealed by 
the amendment, and that if a preference be 
duly surrendered, as in this case, the sur- 
rendering creditor, whether his preference 
was an actual or only a constructive fraud 
upon the act is thereupon entitled to prove 
his whole debt It is not necessary to con- 
sider, on this appeal, what is a ease of 
"actual fraud" within the meaning of the 
proviso to the 12th section of the amend- 
ment for the reason that the amendment has 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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no application to any case where the creditor 
has, before suit brought against him by the 
assignee, under section 39, made a full sur- 
render of his preference. The opinion of the 
district judge, sent up with the record, as 
to the purpose and scope of the amendment 
of June 22, 1874, and the efleect of the 12th 
section of that amendment on the law as it 
then stood, is so satisfactory on the ques- 
tion here involved, that it is not deemed nec- 
essary further to enlarge upon the subject 
Affirmed. ' 

See Same Case [Case No. 7,111]. 
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Case No. 7,113. 

The IVANHOE. 

The MARTHA M. HEATH. 

[7 Ben. 213.] i o 

District Court S. D. New York. March, 1874. 

Collision in East River—Tug- and Tow— Keep- 
ing Centre of Chassel— Overtaking Vessel. 

1. The steamboat I. was going down the East 
river close in to the piers on the New York side. 
Ahead of her was the schooner M. M. H,, towed 
by the tug N., on a hawser, astern. Coming up 
the river, nearly ahead of the N., was the barge 
P., towed by -the tug S., on a hawser, astern. 
The barge P. and the schooner came in colli- 
sion nearly abreast of pier 4, as they passed. 
The owners of the barge P. filed a libel against 
both the I. and the M. M. H., to recover their 
damages; and tiie owners of the M. M. H. 
filed a libel against the L, to recover their dam- 
ages. The libellants alleged that while the P. 
and the M. M. H. were meeting, the I., which 
was passing the M. M. H. on her starboard 
side, between her and the docks, sheered out 
against the M. M. H. and drove her out against 
the P., and thus caused the collision. The I., 
in answer, alleged that as she was passing the 
M. M. H,, another barge, the B., in tow of the 
tug L,, was brought to the docks so near ahead 
of the I. tiiat the I. had to stop and lie still, and 
that then the M. M. H. starboarded her helm 
to avoid running into the I., and, being caught 
by the flood tide, was sheered out against the 
P., without being hit by the I„ and without any 
fault on her part: Held, that, as between the 
I. and the M. M. H., in tow of the N., the tug 
and tow constituted one vessel, and the I., 
being the overtaking vessel, was bound to keep 
clear of them, 

2. The I. was in fault in running so near the 
docks, and must take the consequences of find- 
ing her way blocked by the B. and the L. 

3. It made no difference whether the M. M. 
H. was struck by the I. and caused to starboard, 
or whether she starboarded to avoid being 
struck. 

4. The I. was in fault for the collision, and 
was responsible to both vessels. 

In admiralty. 

"W. J. EEaskett, for the Pilgrim. 
W. W. Goodrich, for the Heath. 
W. R. Beebe, for the Ivanhoe. 

BLATCHFORD, District Judge. These 
two libels grow out of a collision which took 

1 [Reported by Robert D. Benedict, Bsg„ and 
B. Lincoln Benedict Esq., and here reprinted 
by permission.] 
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place in the East river, opposite New York, 
on the IZtt of February, 1872, about ten 
o'clock a. m. The barge Pilgrim was being 
towed up the river by the steamboat P. G. 
Shultz by a hawser astern. The steamboat 
Ivanhoe was going down the river. The 
schooner Martha M. Heath was being towed 
down the river by the steamtug Niagara by 
a hawser astern. The Pilgrim came into col- 
lision with the Martha M. Heath, and both 
of those vessels were damaged. 

The libel in the first case is filed by the 
owners of the Pilgrim against the Ivanhoe 
and the Martha M. Heath. It alleges that 
the tide was flood; that, when the. Pilgrim 
came opposite to pier 4, being towed up, the 
Niagara, towing the Heath, was coming 
down, and the Ivanhoe was coming 'down 
close to the docks; that the Ivanhoe, when 
about abreast of the Heath, sheered over 
towards the Heath, and the person in com- 
mand of the Ivanhoe ordered the Heath to 
hard a-starboard her helm, whidi was done; 
that, just when the Heath had got a port 
sheer on her, the Ivanhoe sti-uck the bow of 
the Heath and increased such sheer, so that 
the Heath struck the Pilgrim on her poii: 
side near the bow, and damaged her; and 
that the collision was the fault of the. Ivan- 
hoe, in running close to the docks, and in 
not being manageable, and the fault of the 
Heath in not keeping her course, and in not 
having a proper lookout. 

The answer of the Ivanhoe to the libel in 
the first case sets forth that, when the Ivan- 
hoe was about opposite pier 4, the barge 
Bontecou, in tow, by a hawser, of the tug 
Levy, was being taken into the dock and 
came opposite the bow of the Ivanhoe, and 
so near that the Ivanhoe was compelled to 
stop and lie still; that, just then, the master 
of the Ivanhoe saw the Heath sheering 
down on the quarter of the Ivanhoe, and so 
near as to threaten an almost immediate col- 
lision; that the Ivanhoe was not then within 
300 feet from the dock, nor in any place in 
violation of law; that the master of the 
Ivanhoe asked the master of the Heath if 
she meant to run into him, but did not order 
her to hard a-starboard her helm; that the 
Heath did starboard her helm, and so, being 
sheered and caught by the tide, collided 
with the Pilgrim, without any fault in the 
Ivanhoe; that the Ivanhoe did not strike the 
Heath; that the Heath ought to have been 
towed alongside instead of by a hawser; that 
the accident was occasioned partly by the 
inability, caused as aforesaid, of the Ivan- 
hoe to pursue her course, in which she was 
not in fault, partly because the Pilgrim did 
not sheer away from the Ivanhoe and the 
Heath, and partly by the force of the tide 
on the Heath when the Heath made her 
sheer; and that the Ivanhoe used all possi- 
ble care to save her from collision with any 
other vessel, consistent with her situation 
under the circumstances. 

The answer of the Heath to the libel in the 



first case avers, that the Heath was being 
towed out from her berth at pier 10, East 
river, to go to sea; that, after her course 
was straightened down the river, the Ivan- 
hoe came down the river, passing between 
the Heath and the New York shore; that, 
as the Niagara and the Heath were passing 
pier 4, the Ivanhoe sheered over towards the 
Heath, and struck her on the starboard bow, 
breaking the hawser by which she was being 
towed, and driving her against the Pilgrim; 
that by means of the two collisions the 
Heath was damaged; and that the collision 
was not the fault of the Heath, which had a 
proper lookout, but was occasioned by the 
fault of the Ivanhoe or of the Niagara. 

The libel in the second case is filed by the 
owners of the Heath. It was brought 
against the Ivanhoe and the Niagara, but 
the Niagara has not been served with pro- 
cess. It contains, in substance, the same al- 
legations as to the collision, that are foimd 
in the answer of the Heath to the libel in the 
first case. 

The answer of the Ivanhoe in the second 
case is in substance the same as her answer 
in the first case. 

It was stipulated between the parties at 
the trial, that the court might, under the 
pleadings, find any one or more or all of the 
seven vessels mentioned in the pleadings to 
have been in fault as causing or contributing 
to the collision, notwithstanding the absence, 
tu any one or more of the pleadings, of any 
allegation of fault, general or specific, in re- 
spect to any one or more of said vessels. 

There is some conflict of testimony in the 
case, but I do not deem it necessary to dis- 
cuss the evidence in detail. It is sufficient 
to say, that the clear weight of the eviilence, 
under the principles of law properly appli- 
cable to this case, throws all the responsi- 
bility for the collision upon the Ivanhoe 
She was the overtaking vessel. As she 
came down she saw ahead of her the Heath 
behig taken out of her berth by the Niagara. 
She endeavored to pass by the Heath and 
the Niagara, going at a greater speed than 
they were going. As regarded the Ivanhoe, 
in such attempt of hers, the Heath and the 
Niagara constituted one vessel. She failed 
to go by and pass around them, and, in the 
effort to do so, found the barge towed by the 
Levy to be an obstruction in the way, which 
forced her to stop. She deliberately chose 
to go inside of the Heath and the Niagara, 
and between them and the piers on the New 
York side. It was her close proximity to 
the piers which, left her no room to pass be- 
tween the stern of the barge towed by the 
Levy and the Niagara followed by the 
Heath. Therefore she stopped. In doing 
so, she suffered herself to come into imme- 
diate proximity to the Heath. No reason is 
shown why she did not bear to the right, 
when she stopped, so as to carry her away 
from the Heath, which was coming down 
the river on the left. The Niagara and the 
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Heath were proceediag on, In the same 
course they were on when the Ivanhoe had 
gone by the Heath. The Ivanhoe, when she 
stopped, sagged towards the Heath. She 
feared a collision with the Heath- She di- 
rected the Heath to starboard. I do not 
deem it of material importance whether the 
Ivanhoe, by striking the Heath, shoved the 
Heath over against the Pilgrim, or by shov- 
ing her aided in sending her against the Pil- 
grim, or whether the Heath went over by 
starboarding. The Heath did starboard. 
The weight of the evidence is that the Ivan- 
hoe struck the Heath a severe blow on the 
starboard side of the Heath. The Heath, in 
the apprehension of a collision with the Ivan- 
hoe, a larger vessel, and urged, moreover, by 
the order to starboard coming from the Ivan- 
hoe, might weU starboard, in the exigency, 
to clear the Ivanhoe and let her drop astern. 
It is exceedingly probable that the star- 
boarding of the Heath against the flood tide, 
with the headway she had, caused her to 
sheer more than was intended either by her- 
self or by the Ivanhoe. But, for all this 
the Ivanhoe is primarily responsible. She 
ought not to have been passing inside of the 
Heath and the Niagara, so close to the docks 
that, on an emergency like- that which did 
happen, she could not, if that were the case, 
prevent herself from coming in contact with 
the Heath. The barge which came to ob- 
struct her way was being taken to a slip 
which barges of that kind frequented, and it 
was reasonably to be apprehended that such 
a vessel might come around from the North 
river and be going in there. The Ivanhoe 
was on her way from the Wallabout to Jer- 
sey City, and there was no good reason for 
her hugging the New York docks on her way 
down. The middle of the river, or a posi- 
tion further out than she was, was her place. 
She was doing what I find constantly ves- 
sels navigating the narrow strait of the East 
river up and down will persist in doing, in 
order to avoid a head tide- The law requires 
them to go as nearly as may be in the mid- 
dle of the river, when navigating up or 
down through the lengthwise course of the 
river. The crowded state of the river, the 
frequent passage in and out of the ferry 
slips of the numerous ferry-boats, the transit 
in and out of the slips of other vessels, the 
convenience of small water, craft lying off 
the ends of piers— these considerations have- 
led to the establishment of the rule for the 
East river, and it is for the courts to en- 
force it This is a, most marked case for 
its application. The violation of the rule 
was the direct cause of this collision. There 
was no fault in any of the other vessels. 
The Levy and her barge had a right to do as 
they did. The Pilgrim and her tug were 
going up a proper distance out in the river. 
The Pilgrim sheered to the starboard by 
porting as soon as she perceived the sheer of 
the Heath. ■ The Niagara and the Heath had 
just started from their pier, and could not \ 



weH be farther out than they were. They 
kept their course till the Heath was driv- 
en out of it by the Ivanhoe, and this Niagara 
stoppel as soon as she was required to do so. 
The libel in the first case must be dis- 
missed as to the Heath, with costs, and in 
each case there must be a decree against the 
Ivanhoe, with costs, with a reference to as- 
certain the amount of the damages to be re- 
covered by the libellants. 



Case I^o. 7,114, 

Es parte IVES. 

[1 Int. Rev. Rec. 145.] 

District Court, D. Connecticut. April 3, 1865. 

Taxation— Corporations— IscoME— Undivided 

Earisings. 
Undivided earnings of incorporated companies 
7i€ld not to be taxable as income in the returns 
of stockholders. 

In the matter of the application of A. C. 
Crosby, assessor for the First collection dis- 
trict of Connecticut, for an attachment 
against Lawson O. Ives, as for a contempt. 

SHIPMAN, District Judge. The assessor 
above named having applied to the under- 
signed for an attachment against Lawson G. 
Ives, on grounds which appear in said ap- 
plication, and which will be more particular- 
ly referred to in this opinion hereafter, a 
summons was issued in conformity to said 
application, and the said Ives duly appeared 
before the undersigned in obedience thereto. 
In due course, the matters involved in said 
application, and counsel for the United States 
and said respDudent, were heard. The appli- 
cation to the imdersigned to enforce upon the 
respondent a compliance with the require- 
ments of the assessor in this case, is found- 
ed upon the 14th section of the internal rev- 
enue act, which provides, among other things, 
that, in ease any person who has been sum- 
moned before the assessor to ^ve testimony 
or answer interrogatories touching his in- 
come, shall neglect or refuse to give testi- 
mony or answer interrogatories as required, 
it shall be lawful for the assessor, upon af- 
fidavit proving the fact, to apply to the judge 
of the district court or a commissioner, au- 
thorized to perform the duty of such judge 
at chambers, for an attachment against such 
person as for a contempt. It shall be the duty 
of such judge or commissioner to hear such 
application, and, if satisfactory proof be 
made, to issue an attachment directed to 
some proper officer for the arrest of such per- 
son; and upon liis being brought before him, 
to proceed to a hearing of the case, and 
upon such hearing the judge or commissioner 
shall have power to make such orders as he 
shall deem necessary to enforce obedience 
to the requirements of said summons, and 
punish such person for his default or dis- 
obedience. 

Passing over the very grave question, 
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wlietlier congress has the power to confer 
such an extraordinary authority, not on a 
court, but on a single magistrate, a power 
to punish summarily, and with no limit ex- 
cept his discretion, any person who may 
fail to comply with the requirements of an- 
other officer, it is very plain that such a 
power should not be exercised, except in a 
case admitting of no doubt 

The case stated by the assessor is, that the 
respondent is a stockholder in the Williman- 
tic Linen Company, a corporation located in 
the First collection district of this state- 
That said corporation, in 1863, "earned a 
large amount of money, which, although not 
divided to the stocliholders of said company, 
is in the hands of said company, and no part 
thereof was returned by said Ives as a part 
of his income." That said Ives, on being 
summoned before said assessor, "declined 
and refused to answer the following inter- 
rogatories, to wit— the amount of stock own- 
ed by said Ives in said company, the propor- 
tion which his said stock bears to the whole 
stock of said company, and the amount of 
earnings of said company undivided as afore- 
said; which interrogatories were propound- 
ed for the purpose and with the intention 
of adding a like proportion of said earnings 
to the list of said Ives, as a part of his 
taxable income for the year 1863, as required 
by section 117 of the act of June 30, 1864 
[13 Stat 227]." The clause of the act relied 
on by the assessor, in support of this pro- 
ceeding, reads as follows: "And the gains 
and profits of all companies, whether incor- 
porated or partnership, other than companies 
specified in this section [117], shall be in- 
cluded in estimating the annual g^ns, prof- 
its, or income of any person entitled to the 
same, whether divided or otherwise." There 
is no allegation in tne papers upon which 
this motion is founded, that the respondent 
Ives was entitled to any poiilon of the gains 
or profits of the Willimantic Linen Company, 
but this was doubtless an oversight. He is, 
however, alleged to be a stockholder in said 
company, and, for the purposes of this case, 
I will regard that as equivalent to an alle- 
gation that he was entitled to share in the 
profits of said company. The answer of the 
respondent admits that said company have 
earned some money which has never been 
divided, but avers that neither he nor any 
other stockholder is entitled to draw or make 
any use whatever of the same. The answer 
also avers, that the corporation having the 
exclusive control of said earnings are using 
them in enlarging their works, not for the 
purpose of defrauding the United States of 
revenue, but in such a manner as will in- 
crease such revenue hereafter. The answer 
further alleges that when such expenditure, 
now in progress, is completed, a stock divi- 
dend is to be declared to the stockholders. 

The material question to be determined is 
whether, under the circumstances, stockhold- 
ers of the Willimantic Linen Co. are entitled 



to the undivided earnings referred to, and 
therefore bound to return, as a part of their 
private income lists, sums in proportion to 
the shares of stock they may own. The 
answer to this question must depend upon a 
construction of the clause of the act relied 
on. In fixing this construction, reference 
must be had to the object congress had in 
view, ajad to the settled principles of law ap- 
plicable to the relations subsisting between 
corporations and their stockholders. The 
object of congress, in the 116th to the 123d 
sections of the act inclusive, was to raise a 
revenue out of the gains, or profits, exceed- 
ing six hundred dollars, coming inta the 
hands of individuals, or to which tJtiey might 
be entitled. Though a portion or all of such 
profits might be in debts due to the person 
assessed, or rights of property, yet his title 
thereto being complete, subject to his own 
disposal or control, they would be fairly 
within the meaning of the term "income." 
The language of the act although broad, is 
still generally explicit and guarded. In the 
very clause of the 117th section relied on by 
the assessor in this case, no gains or profits 
of corporations are to be assessed against 
the stockholders, unless they are entitled to 
the same. The assessor, however, construes 
the clause as if it read, that each stockhold- 
er should pay an income tax on the gains of 
the corporation, of which he should be a 
stockholder, in proportion to the amount of 
stock he might own. If this had been the 
intention of congress, nothing would have 
been more &isy and natural than to have 
said so in so many words, though in that 
case compliance with the law would have 
been very embarrassing to the taxpayer, for 
it would often be very difficult for an indi- 
vidual stockholder to determine what the 
profits of a corporation for a year just closed 
had been. But the framers of the law were 
careful to extend the obligation of persons 
to add to their income list, only to such gains 
and profits as they might be entitled to. The 
inquiry arises, to what gains and profits is 
sax individual stockholder entitled, in any 
particular year? The settled rules of law 
answer this question. He is entitled to his 
proportion of such part of the profits as the 
directors or the ti'ustees deem it wise and 
prudent to set apart for the stockholders. 
The balance, the directors have a right to 
hold as a part of the corporate fund. In 
many instances, they would be bound so to 
hold it Suppose a person holds stock in a 
corporation for a series of years, and during 
the first half of the time the company is los- 
ing money, and incurring debts, whUe during 
the latter part of the time it is making gains 
and profits. The obvious duty of the direct- 
ors is to discharge the debts of the company, 
incurred during the first half of the time, by 
the profits accruing during the latter half. 
These profits belong to the corporation, and 
through it to the creditors. The latter, and 
not the stockholders, are "entitled to the 
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same," both in law and equity. Not only 
has the stockholder no power to enforce a 
claim to these profits, but the directors, 
where the debts exceed the clear value of the 
corporate funds, have no right to allow the 
stockholder a dollar from the profits. The 
very act of incorporation of the Willimantic 
Linen Company provides that the directors 
shall be personally liable for the debts of the 
company, if they declare and pay a dividend 
under such circumstances. The application 
of the act must be uniform, and apply as 
weU to the stockholders of insolvent as sol- 
vent coi-porations, to those in debt as well as 
those with a surplus. It is a perfectly well- 
known fact in the history of business, that 
corporations continue to exist for years while 
they are in point of fact insolvent, notwith- 
standing they may, during some portion of 
the time, make large profit. This is one of 
the vicissitudes of pecuniary transactions. 
Stockholders may own the stock for a long 
period of years, and never receive a dollar of 
income from it. Is it to be supposed that 
congress intended to compel individuals to 
pay an income tax upon what they not only 
never receive, but never can have the power 
to collect? Surely a man cannot in any legal 
sense be said to be "entitled" to that which 
he neither receives nor has a right to receive. 
As has already been said, the object of the 
clauses of the law laying income tax was to 
collect of individuals a portion of their year- 
ly receipts, whether in actual money or debts 
or i-ights of properly which may be turned 
into money. The law guards those of small 
means, by excepting six hundred dollars of 
income from taxation. But if one of such 
should happen to hold stock in an embar- 
rassed corporation which was making annual 
gains and appropriating them to the payment 
of its own debts, his condition would be dis- 
mal, indeed, if he were to be taxed on any 
considerable amount of such income. Nor is 
it a valid answer to say that the stock thus 
held is increasing in value; for, in the first 
place, the object of congress in laying the 
income tax was not to raise revenue, by tax- 
ing estates according to their value but to ap- 
propriate a portion of every one's net annual 
receipts and gains. In the second place, 
anyone acquainted with the history of cor- 
porations largely indebted is well aware that 
the market value of thp stock often remains 
for a long time unaffected by a discharge of 
a portion of its obligations. 

It may be said that the answer of the re- 
spondent in this case impliedly admits that 
the earnings of the linen company are sur- 
plus earnings over and above all indebted- 
ness. This suggestion cannot vary the case. 
As- already remarked, the application of the 
act must be uniform as to all corporations, 
whatever their pecuniary condition. The 
stockholders of a corporation have* no individ- 
ual eontfol over the surplus corporate fimds, 
beyond the power to prevent, by the aid of 
the courts, the appropriation of the funds 
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to objects foreign to the charter. They 
are not, as individuals, in any legal or com- 
mercial sense entitled to the surplus funds. 
No stockholder can, by his individual act, 
separate his supposed portion of the surplus 
from his stock, and transfer the title thereof 
to another, nor sue and recover it from th6 
corporation. This surplus, for reasons of the 
highest commercial policy is left to the con- 
trol of the corporation, as administered by 
Its directors for the time being, acting with- 
in the bounds of a reasonable discretion sub- 
ject to the charter of the corporation itself. 
This rule is of the highest importance to the 
community, when such vast interests are 
committed to the control of these artificial 
persons. The appropriation of a portion or 
all of the profits of a corporation for a given 
year to the repair or enlargement of build- 
ings, or to some other purpose strictly with- 
in the corporate powers, may be of vital 
importance to all concerned, and therefore 
the law commits the care of the corporate 
funds to the directors or trustees, or to the 
stockholders exercising their corporate func- 
tions, and not to the stockholders, in their 
individual capacity. The latter cannot there- 
fore be said to be entitled to gains and prof- 
its, which the corporation itself has not set 
apart for division, but has appropriated to 
other lawful objects. The act of congress In 
question recognizes the soundness of this 
well-known law relating to corporations and 
stockholders, and requires the taxpayer to 
include no gains or profits of a corporation 
of which he may be a member, in his income 
irst, unless he is "entitled to the same." In 
this view of the case it follows that the re- 
spondent Ives was not in any sense known 
to the law entitled to any portion of the 
undivided earnings of the Willimantic Linen 
Company, and was not bound to include it 
in his income return. For these reasons this 
motion is dismissed. 
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In re IVES et al. 

[5 Dill. 146; 1 19 N. B. R. 97.] 

Circuit Court, B. D. Missouri. March, 1879. 

Bathkropt Act — Jurisdiotioit of the District 
Court in Bankruptox — Eesidbnob — Conoltj- 
siVEXESs of Decree op Adjudication of 
Bakkrdpicy — Discharge. 

1. Where the record of the bankruptcy court 
on its face shows that the court had jurisdiction 
to pass a decree adjudicating the debtor to be 
a bankrupt, and that such a decree was passed, 
it is conclusive as to the jurisdiction of the 
bankruptcy court, unless assailed in a direct 
proceeding to set aside or annul the same. 

2. While such a decree remains in force, the 
banlirupt's discharge cannot be opposed on the 
ground tiiat the facts stated in the petition of 
the debtor to be adjudicated a bankrupt, as to 
the length of his residence within the districti 
are not true. 

1 PEleported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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[In review of the action of the district court 
of the United States for the Eastern district 
of Missouri,] 

Ives & Porter, the hanlcrupts, filed a vol- 
untary petition in hankruptcy in the district 
court for tliis district, on November 1st, 14577, 
and on the 10th day of the same month were 
adjudged to he bankrupts. The petition was 
in due form, and contained all the necessary 
allegations to show the jurisdiction of the 
court, and that the petitioners were entitled 
to be adjudicated bankrupts. An assignee 
was appointed, and the estate of the bank- 
rupts administered in the usual way. Among 
the creditors, one Harvey Bates proved a 
claim in bankruptcy. Everything proceeded 
in the ordinary course, and on June 25th, 
1878, the bankrupts filed their petition to be 
discharged, and the matter came on for hear- 
ing before the register, and, no objection be- 
ing made, the register reported that they 
were entitled to their discharge- After the 
report was made the court allowed Mr. Bates 
to file his objections to the discharge. On 
the 2d day of August, 1878, Mr. Bates 
filed his objections, containing four specifica- 
tions; the fourth specification being to the 
effect that the court had no jurisdiction to 
grant a discharge, because the bankrupts had 
not resided in the Eastern district of Missouri 
for sis: months nest preceding November 1st, 
1877, nor for the longest period during said 
six months, but only acquired a residence 
in said district on September 15th, 1877, 
prior to which they had resided in Indiana. 
The bankrupts, reserving objections, ajaswer- 
ed, denying all of the specifications, and al- 
leging that they were bona fide residents of 
this district for the six months immediately 
preceding the filing of the petition in bank- 
ruptcy. The matter was heard upon the 
proofs, and the court, on September 9th, 1878, 
overruled the first three specifications and 
sustained the fourth, and thereupon "order- 
ed that the discharge of the bankrupts here- 
in be refused, and that. the petition for ad- 
judication heretofore filed by the bankrupts 
herein, together with all proceedings had 
thereunder, be and the same are hereby dis- 
missed at the costs of the bankrupts." To 
review this order the present bill of review 
is filed. 

J. La Due and William B. Walker, for 
bankrupts. 

John D. Davis, for objecting creditor, Har- 
vey Bates. 

DILLON, Circuit Judge, The decision made 
by the district court is supported in two opin- 
ions of an able and experienced bankruptcy 
judge. In re Little [Case No. 8,391], Blateh- 
ford, J.; In re Leighton [Id. 8,221], decided 
by the same judge. A contrary opinion was 
given by another very learned judge. Re 
Burke [Id. 2,156], Deady, J. 

The question is one of considerable im- 
portance, doubtless, and I have considered 
it with some care; but inasmuch as the 



bankrupt act Is now repealed, I shall dispose 
of it without extended argument in support 
of my conclusion. 

The district court not only has bankruptcy 
jurisdiction, but is the only court of original 
jurisdiction in bankruptcy. The petition filed 
in that court by the bankrupts was in due 
form in every respect, and set forth all the 
facts as to residence and otherwise neces- 
sary to state a case within the jurisdiction of 
the court. An adjudication of bankruptcy on 
this petition was duly passed and entered. 
An assignee was appointed, a deed of assign- 
ment was executed, debts were proved, meet- 
ings of creditors held, and the estate admin- 
istered. In due course, after the lapse of 
several months, the bankrupts applied for a 
discharge, whereupon one of the creditors, 
who had before proved a claim, appeared and 
opposed the discharge, on the ground that the 
court had no jurisdiction to grant it, by rea- 
son of the existence of a fact en pais, viz., 
want of residence in the district for the 
requisite length of time before the filing of 
the petition in bankruptcy. 

It is my judgment that the efiEect of a de- 
cree of adjudication cannot be thus overcome. 
This objection is not among those specified in 
the act as grounds of opposing the discharge. 
Rev. St. §§ 5110, 5111, The prhiciple decided 
in Michaels v. Post, 21 Wall. [88 U. S.] 398, 
and in Sloan v. Lewis, 22 Wall. [89 U. S.] 
150, is inconsistent with the right to attack 
the decree of adjudication in this manner. 
"Such a decree," says the supreme court in 
the case first cited, "is in the nature of a 
decree in rem as respects the status of the 
party, and in case the court rendering it has 
jurisdiction (a case withta whose jurisdiction 
was shown by the petition filed therein), it 
is only assailable by a direct proceeding in 
a competent court, if due notice was given 
and the adjudication was correct in form," 
So in the case of Sloan v. Lewis, where the 
record of the bankruptcy court showed on 
its face jurisdiction, it was held that the ad- 
judication of bankruptcy was conclusive in 
a collateral action. "Where the record (of 
the bankruptcy court) shows jurisdiction," 
says the chief justice, "an adjudication of 
bankruptcy can only be assailed by a direct 
proceeding in a competent court." 22 Wall. 
[89 XL S.] 157. An instance of such a direct 
proceeding is presented in Re Goodfellow 
[Case No. 5,536], Lowell, J. The decree ad- 
judging the debtors to be bankrupt was nev- 
er attacked in the district court. No peti- ■ 
tion or other direct proceeding to set the 
same aside was ever made. It is not attacked 
In the objections filed by Mr. Bates to the 
discharge of the bankrupts. It remains to 
this present time unassailed and unreversed. 
The estate of the bankrupts has been ad- 
ministered under it. 

It seems to me to be against the general 
principles of the law relating to the effect of 
judgments and decrees of courts, and without 
any support in the special provisions of the 
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bankrupt act, to allow a judgmeiit, and es- 
pecially such a judgment as a decree of ad- 
juaication in bankruptcy, to be overthrown, 
aid all that has been done under it held to 
be void, in a proceeding in which the decree 
is not directly attacked, and where the ques- 
tion only arises incidentally on the appli- 
cation of the bankrupts for their discharge. 

The decisions in the district courts referred 
to, holding a contrary view, were made be- 
fore the decisions of the supreme court above 
cited, and are inconsistent with them, un- 
less it can be held that the opposition to a 
discharge on this ground is a direct attack 
upon the decree adjudging the debtofs to be 
bankrupt— a. position I cannot admit to be 
sound. 

The order of the district court dismissing 
the petition for adjudication is reversed, and 
the court ordered to overrule the fourth speci- 
fication in opposition to the discharge, and 
to grant the discharge of the bankrupts. Or- 
dered accordingly. 

NOTE. Subsequently an application was 
made by the counsel for the objecting creditor 
to modify the order directing the district court 
to grant a discharge, and reserve the right to 
the objecting creditor to file a petition for a re- 
view of the order of the district court overruling 
the first three specifications in opposition to 
the discharge. In disposing of this application 
the circuit judge remarked: 

"I have considered the application m this 
court by Mr. Davis on behalf of Mr. Harvey 
Bates, a creditor of Ives & Porter, to modify 
the decree or judgment rendered in this court 
on the petition for review, on the 27th ultimo. 
Briefly, the case is this: Ives & Porter filed a 
petition to be adjudged voluntary bankrupts, 
and were so adjudged. Mr. Bates, among oth- 
ers, filed a claim against the estate, in bank- 
ruptcv, and proved the same. The proceedings 
took the usual course; an assignee was appoint- 
ed, and the estate was administered in bank- 
ruptcy, and in due time the bankrupts filed their 
application to be discharged. Mr. Bates ap- 
peared and contested that a]pplication, and filed 
four specifications in objection thereto. Three 
of these specifications were among those enu- 
merated in the bankrupt act fof 1867 (14 Stat. 
517)] as proper to be filed, and the fourth was 
that the district court had no jurisdiction to 
grant a discharge, for the reason that the bank- 
rupts had not resided in this district the longest 
period of the sis months nest preceding the fil- 
ing of their petition in bankruptcy. Issues 
were made and proofs taken in respect of all 
the matters— the four specifications in opposi- 
tion to the discharge— and the matter came on 
for a hearing on the merits. The district court 
overruled the first tiiree specifications, but sus- 
tained the fourth, and dismissed the proceedings 
in bankruptcy. The bankrupts filed a petition 
for review, and on the hearing of that I held 
that it was not competent, by way of objecting 
to a discharge, to impeach the judgment of the 
court under the petition in bankruptcy adjudi- 
cating the debtors to be bankrupts; that such a 
judgment was like any other judgment of a 
court of competent jurisdiction, and could only 
be impeached by a direct proceeding, and there- 
fore reversed the order of the district court dis- 
missing the proceedings, and ordered to be en- 
tered here a judgment directing the district court 
to grant the discharge. The record before me 
shows that the bankrupts took esception to the 
action of the district court in respect to the 
fourth specification, and all the testimony re- 
lating to that subject, to-wit, their residence, is 
preserved in the record. The district court de- 
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nied, on the merits, the three other objections. 
This record does not disclose that any exception 
was taken or objection made to the action of 
the district court in that behalf. In the mean- 
while the bankrupt act was repealed; and m 
the meanwhile several months have elapsed. 
Now the objecting creditor says: 'I want a 
modification of the decree of this court by which 
the district court was ordered to grant the dis- 
charge, so as to allow me to file a petition for 
review of the action of the district court in re- 
spect to the three specifications which it denied. 
"It was stated before me on the hearing that 
the petitioning creditor had no bill of excep- 
tions; but it was expected— if this order was 
modified—to go into the district court and get a 
bill, so as to enable the action of the district 
court to be reviewed on that subject; and, fur- 
ther, that he was willing to submit the matter 
on the testimony and record as it is, when he 
had that exception. The whole spirit and ten- 
or of the bankrupt act looks to a speedy closing 
of estates. If this was an appeal from a ]udg- 
ment or decree for money against the objecting 
creditor's claim which had been wholly denied 
by the district court, he could only have that 
action reviewed if he took an appeal within ten 
days. Now he comes in where the time is not 
specifically limited as in appeal— although in 
many courts they have a rule that it shall be 
filed within ten days— and wants, after the lapse 
of several months, the right reserved to file a 
petition to review the action of the district court 
as to matters to which he took no exception at 
the time. I think, under the circumstances, I 
ought to deny that, as he had a full hearing. 
Let the order stand as it was made. Ordered 
accordingly." 
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In re IVES et al. 

118 Nv B. B. (1879) 28.] i' 

District Court, E. D. Michigan. 

Bankudptct— Best — Payment of, by Assignee 
— IJsE 05 Premises. 

1. While an assignee is bound to pay a rea- 
sonable compensation for the use of premises 
occupied by him in winding up the estate, he 
does not, by accepting the trust, become the as- 
signee of leases belonging to the bankrupt, or 
bound to pay the rent reserved. 

2. To entitle the landlord to rent, the occupa- 
tion of the assignee must be not merely techni- 
cal, but substantial and beneficial to the estate. 

On petition of Eliza F, Brown for an order 
that the assignee pay the rent of a certain 
lot occupied by him. The petition set forth 
that, at the commencement of the bankrupt- 
cy proceedings, the bankrupts CEves, Green 
& Co.] were in possession of a certain lot on 
Atwhter street, under a lease expiring 
March 30, 1879, at a rental of eight hun- 
dred dollars per year; that at the time of 
filing of the creditors* petition, there was 
standing upon the lot a large smoke-stack 
and some boilers belonging to the bankrupts, 
and used by them m connection with their 
mill, which stood upon an adjoining lot, and 
until said smoke-stack and boiler were re- 
moved, it was impossible for the petitioner 
to have exclusive use of the premises, or to 
lease them; that such removal was not ef- 
fected until about the 1st of October last, 
and that the petitioner had no notice of said 
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removal for some time thereafter. Petition- 
er prayed that the assignee might be direct- 
ed to pay for the premises, from the 22d day 
of March to the 22d day of September, at 
the rent reserved in the lease. The answer 
admitted that the banlonipts had erected a 
smoke-stack, about six feet square at the 
base, and that the boilers were also placed 
on the lot in question, so as to occupy a 
strip of about twelve by forty feet on the 
westerly edge thereof, adjoining the mill 
upon the lot west of the premises in ques- 
tion; but that the mill had ceased to be 
used by the bankrupts at the time of the fil- 
ing of the petition. The answer further 
averred that the lot was about seventy-five 
feet front by one hundred and fifty feet 
deep, extending to the Detroit river; that it 
had no wharf in front, the water being shal- 
low; that the lot had no valuable use except 
for storage, and that for such purposes it 
had been of no value since the commence- 
ment of the proceedings in bankiniptey; that 
there was no demand for unimproved lots 
in that vicinity, nor had they any rentable 
value; that petitioner had sustained no loss 
by the continuance on said premises of the 
smoke-stack and boilers, and that she had 
had no opportimity of renting the same. The 
assignee also averred that he had never ac- 
cepted the lease, never received notice from 
the petitioner that he would be deemed to 
have accepted the same, by aUowlng the 
smoke-stack and boilers to remain; that the 
landlord never applied to this court to have 
them removed and the premises vacated. It 
further appeared that soon after the appoint- 
ment of the assignee, the agent of the peti- 
tioner stated to him that the petitioner 
ought to be allowed rent for the premises in 
question, while the smoke-stack and boilers 
remained there; that the agent asked the 
assignee whether he would let her have the 
smoke-stack and boilers for the rent, which 
he declined to do; that there was no serious 
proposition made on either side, until a 
short time before they were removed, when 
the assignee proposed to let the petitioner 
have the smoke-stack and the brick work 
about the boilers, if she would take them 
down, which proposition she declined to ac- 
cept; whereupon the assignee removed them. 

George S. Swift, for petitioner. 
Theodore Romeyn, for assignee. 

BROWN, District Judge. Doubtless an 
assignee in bankruptcy is bound to compen- 
sate a landlord for the use of premises oc- 
cupied by him in winding up the estate. 
In re Hufnagle [Case No. 6,837], and cases 
cited; In re Hamburger [Id. 5,975]; In re 
Commercial Biilletin Co. [Id, 3,060]. He 
does not, however, by accepting the trust, 
become the assignee of leases belonging to 
the bankrupt, or become bound by any cove- 
nants contained therein. In re Washburn 
[Id. 17,211]; In re Lucius Hart llanuf'g Co. 
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[Id. 8,592]. Although the rent be reserved 
in the lease, the assignee does not become 
liable to pay such rent by continuing to oc- 
^ cupy the premises. The petitioner does not 
'proceed upon the theory that the assignee 
accepted the lease, and thereby became 
obligated to pay the rent, but upon the the- 
ory that it was impossible for her to have 
exclusive use of the premises, so long as the 
smoke-stack and boiler remained there. But 
to make the assignee liable as a tenant it 
must appear that his occupancy was not 
merely technical, but substantial and bene- 
ficial. .^In this ease, the chimney and boiler 
covered but a small part of the lot; by far 
the greater part being vacant As the mill 
did not run, the assignee derived no benefit 
from permitting the chimney to stand there, 
and the petitioner lost nothing, for she 
was at liberty to rent the property at any 
time. While, technically, she could not oc- 
cupy the entire lot, so long as the chimney 
stood there, there was no substantial occu- 
pation by the assignee, and there was no 
loss of any valuable right by the petitioner. 
In re McGrath [Id. 8,80S]; In re Washburn 
[supra]; In re Breck [Case No. 1,822]; lu re 
Hamburger [Id. 5,975]; In re Metz [Id. 
9,509]; In re Lynch [Id. 8,634]. If the con- 
versation between the assignee and her 
agent amounted to an agreement to pay the 
rent so long as the incumbrance remained 
upon the lot, it was an agreement to pay 
only what such occupation was reasonably 
worth; and as there is no evidence upon 
this point, and none to show that the as- 
signee agreed to accept the lease, the peti- 
tion must be dismissed. 
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IVES V. The BUCKEYE STATE. 

[Newb. 69.] x 

District Court, D. Michigan. 1856. 

Shipping— Libel foh Repairs— Wharves— Dock- 
age. 

1. In the case of a libel for repairs to a ves- 
sel, whether an estimate of profits that the ves- 
sel might have made had she not been unrea- 
sonably detained by the libelant in making the 
repairs, can be allowed as a set-off to the libel- 
ant's bill, Quere? 

2. Dockage in a dry dock is in the nature of 
rent, and subject to the will of the proprietor of 
the dock. 

3. A printed tariff of charges at a dry dock 
not brought to the notice of the master or own- 
er of a vessel taken into such dock for repairs, 
is not binding upon such master or owner. 

4. Where the proprietor of a dry dock char- 
ges twenty shillings per day for the labor of his 
men in repairing vessels taken into the dock, 
but only pays them eighteen shillings per day, 

1 [Reported by John S. Newberry, Esq.] 
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the proprietor having also charged for his own 
time in superintending the men and their work, 
at the rate of $4 per day, held, that under the 
proofs of the ease the extra two shillings per 
day on the men's time was an improper charge. 

The libel in this case was filed by Lewis 
Ives, proprietor of a dry dock in the vicinity 
of Detroit, to recover payment of a bill for 
docking and repairing the steamer, during 
the month of October, 1854. The amount 
claimed by the libelant for the docking of 
the boat was $955.50. Of this sum $318.50 
was for "half dockage," so called, which was 
sought to be recovered on the ground that 
the steamer was detained in the dock four 
days beyond the time that it was understood 
she was to be kept in. Another item of the 
libelant's claim was for the work and labor 
of his men, amounting in ail to two hundred 
and fifteen and a half days, for which he 
charged at the rate of twenty shillings per 
day; he also charged for his own time in su- 
perintending the men, nine and a half days 
at $4 per day. Among the charges for ma- 
terials used in making the repairs were -nine 
bales of oakum at $6.50 per bale, and three 
barrels pitch at $6.50 per barrel. From the 
testimony in relation to the charge for half 
dockage, it appeared that this was not a cus- 
tomary charge at similar docks in Buffalo, 
Cleveland and other places along the Lakes, 
and although it appeared, from a printed 
tariff of the charges at the libelant's dock, 
that such a charge was usual there, in cases 
where vessels were detained in the dock be- 
yond four days, yet it was not dear from 
the evidence that the master or owner of the 
Buckeye State ever saw this printed tariff 
before they allowed the steamer to go into 
the dock. It also appeared from the evi- 
dence, that the libelant only paid the men 
who worked on the repairs of the steamer at 
the rate of eighteen shillings per day, and 
for the oakum used at the rate of $6 per 
bale, and for the pitch at the rate of $5.50 
per barrel. The charge for extra dockage, 
and the amounts chai*ged for labor and ma- 
terials, above the amounts actually paid by 
the libelant, were resisted by the claimant of 
the steamer. It was set up in the answer, 
and insisted by way of defence to the entire 
amount of the libelant's demand, that the 
steamer was detained in the dock an unrea- 
sonable length of time: that the libelant did 
not place the requisite number of men at work 
on the repairs, and that by reason of his 
neglect so to do, the steamer was detained in 
the dock several days longer than she other- 
wise would have been, and that by reason of 
the delay in getting the steamer out of the 
dock, she lost an opportunity of making sev- 
eral trips in the most profitable line of 
steamers on Lake Brie, from which trips 
she could have cleared the sum of $1,500, 
over and above all expenses, and this sum 
the respondent claimed to set off against 
the libelant's demand. Upon the question 
whether the steamer was detained in the 



dock an tmreasonable space of time, or not, 
there was conflict in the testimony, but the 
preponderance of evidence on this point, in 
the judgment of the court, was in favor of 
the libelant On the question of profits that 
might have been made by the steamer had 
she been released from the dock several 
days sooner than she was, the evidence fuUy 
sustained the allegations of the answer. It 
was further set up in defence, that the re- 
pairs to the steamer for which the libelant 
sought to recover, were not properly made; 
but this defence, as will be gathered from 
the opinion of the coinrt, was not sustained. 

G. T. Sheldon and John S, Newberry, for 
libelant. 
Lothrop & Duffield, for claimant. 

WILKINS, District Judge. The libel was 
filed in this case on a bill for dockage and 
repairs. The court does not deem as ten- 
able, the principal matters set up as de- 
fence to the libelant's demand, and for these 
reasons: 1st, as a question of fact, it does 
not satisfactorily, appear, that the loss sus- 
tained by the claimant, if any, was the con- 
sequence of the negligence of the libelant. 
The boat was not detained beyond the time 
requisite for the repairs ordered: 2dly, as a 
question of law, the court is not prepared to 
adopt the rule, to the extent contended for, 
viz: that an estimate of probable profits for 
the time lost by the steamer is to be deduct- 
ed as a set-off, from the bill of the libelant. 
When such a rule shall be enforced by this 
court, it will be on the clearest and the most 
imquestionable testimony. 3d. The other 
matter of defence, that the work was not 
performed in a workmanlike manner, is re- 
futed by the preponderance of the evidence. 
Bloomer, Atkinson and Johnston are conclu- 
sive upon this point 

Thus disposing of the defence, the ques- 
tion arises, has the libelant established his 
account by satisfactory proof? It is not for 
the court to determine, without proof, wheth- 
er or not a bill is exorbitant The first item 
is for dockage, which being the pecuniary 
compensation, for the use of a dock, while 
a vessel is undergoing repairs, is subject 
solely to the will of the proprietor. It is in 
the nature of rent, and the owner of a dry 
dock, has a right to demand from those who 
seek its use, whatever he considers a fair 
compensation, uncontrolled by the custom of 
other docks, in other places. House rent in 
Buffalo or Cleveland, is not to govern land- 
lords in Detroit; although where there is no 
special agreement touching the subject, the 
usual rent of similar buildings in the same 
locality, would enlighten the judgment of a 
court as to what such property was worth. 

From the testimony of John Ives, it ap- 
pears there was a special agreement in this 
case between Mr. Philips (the owner of the 
Buckeye), and the libelant, when the vessel 
was brought into dock, as to what the latter 
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would charge for dockage. He says: "Cap- 
tain Philips applied for the dockage of the 
Buckeye State, saying that she would have 
to he in three or four days. We told him 
that the dockage was fifty cents per ton. 
She was taken in on the 20th; my brother 
and the captain superintended taking her in: 
she was in dock until the 1st of November." 
This witness also testified to a printed tariff 
of charges to be made by the dock of the 
libelant, in which appears the charge of two 
shillings a ton, for the four days succeeding 
the first four days, and that he, as clerk, al- 
ways made the half dockage charge; but it 
is not clear, that this tariff was brought to 
tJie knowledge of Philips or his captain, so as 
to bind him to an es:tra charge over the fifty 
cents per ton, agreed upon before the steam- 
er was taken in, provided her repairs should 
occupy a longer time than was then antici- 
pated. The charge for dockage, is $637, and 
if the item for half dockage be superadded, 
it would make the rent of the dock, for 
eleven days, $955.50; a sum so improbable 
for the mere use of the dock, independent of 
repairs, that, without more direct proof, I 
cannot consider the charge for half dockage, 
as having been contemplated by the parties. 
This item is, therefore, rejected. 

It Is in proof, that but eighteen shillings 
per day was paid to the men hired to do the 
work, while twenty shillings is charged in 
the bill. On no principle of justice, can the 
court sanction this charge. The libelant is 
responsible for the actual wages of the men 
employed, but no more. This additional 
charge, over and above what was paid to 
each man, cannot be considered in the light 



of compensation for the libelant's time, for 
he charges for his own superintendence at 
the rate of $4 per day, for nine and a half 
days. The charge, therefore, for 215^ days' 
work, at twenty shillings, amounting to 
$538.75, must be reduced by subtracting this 
extra charge of two shillings per day, which 
amounts to $52.75, and makes the Item prop- 
erly chargeable, $486. The derk will revise 
this calculation, and correct the amount ac- 
cordingly. On the same principle, the addi- 
tional four shillings advance on the articles 
purchased and used in repairing the vessel, 
cannot be allowed. Why should the libelant 
be allowed to charge more than the market 
price for the articles used In the repairs? 
He paid $6 per bale for oakum, and charges 
$6.50. He paid $5.50 per barrel for pitch, 
and charges $6.50. These additional sums 
must be deducted from the several charges. 
The deductions thus directed, reduce the li- 
belant's bill to $867.89, for which amount, 
with interest, let decree be entered. Decree 
for $940 and costs. 
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Case Ko. 7,118. 

The J. A. BROWN. 

[2 LoweU, 464.] i 

District Court, D. Massachusetts. March, 
1876. 

Seamen's Wages — Subrogation — Part Owner 
OF Vessel. 

1. The wages of the last voyage of a vessel 
have precedence of all earlier charges. 

2. A person who pays the wages may be sab- 
rogated to tiie rank of the seamen. 

3. A part owner may have such subrogation 
as against the mortgagee of the share of anoth- 
er part owner. 

[Cited in Roberts v. The Huntsville, Case No, 
11,904; The H. E. Willard, 53 Fed. 601.] 

In admiralty. 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



LOWELL, District Judge. James Gam- 
mons, Jr., owner of ten-sixteenths of the bark 
J. A. Brown, which has been sold under a 
decree of this court, represents that he 
bought nine of his ten shares at an auction 
sale, made by the owner of the shares a few 
days before this libel was filed; that at the 
time of this sale a libel was pending in the 
court for the mate to "recover his wages 
earned on the last voyage, of which the 
claimant was not aware; that he afterwards 
paid the wages and costs, and he asks to be 
subrogated to the privilege of the mate 
against the proceeds in the registry. This 
motion is resisted by the mortgagee of a 
part of the vessel. I informed counsel at 
the argument that I had decided some years 
since, in The Tangier [Case No. 13,744], that 
subrogation was often administered in the 
admiralty, and that the limitations attempt- 
ed to be Imposed on that doctrine In The 
Larch [Id. 8,085], could not be sustained as 
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law beyond the exact decision In tbat case. 
When a vessel is unfortunately Incumbered 
with liens and hypothecations of various 
kinds beyond her full value, the wages of the 
last voyage have precedence over all earlier 
charges, such as a bottomry bond given at 
the beginning of that voyage; and in such 
cases one who pays the wages is often sub- 
rogated to the rank of the seamen, on the 
ground that he has saved expense, and has 
given the seamen their money promptly, and 
only arrived at the result which the court 
would have reached. The owner, or part 
owner, is not excluded from the right of 
subrogation, when the justice of the case is 
with him, as for example, when the wages 
are not a personal debt of his own, or for 
any other reason he has equities as against 
the other parties. It has become the prac- 
tice in England to require the person intend- 
ing to pay the wages to apply to the court 
in the first Instance. Besides The Tangier 
above mentioned, I have allowed subrogation 
in some cases not strongly "contested, I be- 
lieve, certainly not reported. The following 
English cases may be referred to: The Wil- 
liam F. Safford, Lush. 69; The Kammerhevie 
Rosenkrants, 1 Hagg. Adm. 62; The John 
Fehrman, 16 Jur. 1122; The Adolph, 3 Hagg. 
Adm. 249; The Janet Wilson, Swab. 261. I 
explained In The Tangier that the modem 
English practice is to require the person de- 
siring subrogation to apply to the court be- 
fore making the payment; but this is only a 
XTile of practice, and Is not strictly insisted 
on in all cases: The Cornelia Henrietta, L. 
R. 1 Adm. & E. 51. It appears to me, on a 
consideration of the circumstances of this 
case, that I ought to give to the claimant the 
subrogation which I should undoubtedly 
have granted to the mortgagee if he had 
paid the wages. It may be said that he was 
paying his own debt; and he niight be made 
liable, no doubt, for the whole wages, if the 
other owners were insolvent, as I supposethey 
were; but it appears that the freight was 
supposed to have been applied to the wages, 
and that there was enough for that purpose; 
but it was wrongly used as an agent, and 
Mr. Gammons was obliged to pay the whole, 
when in equity he was only liable for one- 
sixteenth. I do not see that, as between him 
and the mortgagee, he was bound to guaran- 
tee the solvency of his co-owners, or the due 
application of the freight. The mortgagee 
might have secured himself by taking pos- 
session of the vessel before her last voyage, 
or at any time before the freight was fully 
earned; but then he would have been liable 
, for the wages. I find good ground, there- 
fore, to say, that as to fifteen-sixteenths of 
the wages and taxable costs paid by Mr. 
Gammons, he ought to be subrogated to the 
right of the mate. It is understood, of 
course, that the petitioner is not "attempting 
to compete with his own creditor. The debt 
secured by mortgage is not his debt Peti- 
tion granted. 



CCase No. 7,119) JACK 
Case No. 7,119. 

In re JACK. 

[1 Woods, 549; i 13 N. B. R. 296; 4 Am. I/aw 
Rec. 453.] 

Circuit Court, N. D. Georgia. March Term, 
1873. 

Involbntart Bankkxtptot — Intervention op 
Creditors — Colldsion. 

1. Where A., having long since ceased to he a 
trader, made liis note for the payment of an an- 
tecedent debt contracted while he was a trader: 
Held, that suspension of payment of the note was 
not a ground for adjudicating A. a bankrupt. 

[Cited in McKenney v. Baker, Case No. 8,- 
853; Re Jo'ias, Id. 7,442.] 

2. Where, by alleged fraudulent collusion be- 
tween the petitioner and the defendant, pro- 
ceedings in involuntary bankruptcy are begun 
to declare the defendant a bankrupt, judgment 
creditors, who would be damaged by the adju- 
dication, ought to be allowed to intervene and 
oppose it. 

[Cited in Re Scrafford, Case No. 12,557; Re 
Williams, Id. 17,706; Re Austin, Id. 662.] 

This was a petition of review, .filed by Hall 
& Allin and other judgment creditors of the 
bankrupt, under the second section of the 
bankrupt act [of 1867 (14 Stat. 517)], to re- 
view certain proceedings in the district court 
sitting In bankruptcy. 

L. E. Bleckley, for petitioners. 
D. F. Hammond, contra. 

WOODS, Circuit Judge. One Br. Lawsh6 
filed a petition in the district court for north- 
em Georgia, praying that Francis M. Jack 
might be declared a bankrupt, on the sole 
ground that, being a trader, he had fraudu- 
lently stopped payment of his commercial 
paper, and had not resumed payment of the 
same within a period of fourteen days. Be- 
fore the adjudication, Hall & AUin and L. 
Schifeer & Nephews, judgment creditors of 
Jack, applied to the bankrupt court for leave 
to intervene and object to the making of any 
order adjudicating Jack a bankrapt, and al- 
leged the following grounds against such 
adjudication: (1) That they had unsatisfied 
judgments against Jack, and had attached 
his property by garnishment in the state su- 
perior court, and had thereby obtained cer- 
tain rights under the state laws, which 
would be lost by the adjudication of bank- 
ruptcy, and that the estate of Jack was very 
small and much less than the amount of 
judgment debts against him, and the pro- 
ceeding in bankruptcy wo;dd, If allowed, il- 
legally dispose of Jack's estate to the great 
detriment of his judgment creditors; and (2) 
said proceedings were void, because they 
were begun "and carried on by collusion be- 
tween Jack and Lawsh§, the petitioning cred- 
itor; and (3)' because Jack was not a trader 
at the time of the execution of said note, 
nor for a long time previous thereto, nor at 
any subsequent time, but had retired from 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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business entirely, and was hopelessly Insol- 
vent at the time of the execution of the note; 
and the debt for which the note was given 
was not in any manner contracted by him in 
the business of a trader. 

The bankrupt court refused to allow the 
petitioners in review to intervene and object 
to the adjudication, and proceeded to adju- 
dicate Jack a bankrupt The petition of re- 
view alleges that the overruling of the mo- 
tion to allow the petitioners to intervene and 
object to the adjudication of bankruptcy, and 
the adjudication itself were erroneous. The 
facts alleged in the petition of review, and 
in the motion of petitioners before the bank- 
rupt court, are not traversed, and we must 
take them to be substantially true. If the 
facts stated in the motion of petitioners had 
been shown to the bankrupt court, ought 
that court to have declared Jack a bankrupt? 
Jack, on the 30th of December, 1872, execut- 
ed his note of that date, payable ten days 
after date to the order of Er. Lawshg, for 
§312.69, at J.- H. James' office in Atlanta, Ga. 
The note was given for an antecedent debt of 
two years standing; for a debt contracted 
when Jack was a ti-ader; but at the time 
when the note was executed, and for a long 
time previous. Jack had ceased to be a trader. 

Under this state of facts, could he have been 
adjudicated a bankrupt, if resistance had 
been made to the adjudication? The bank- 
rupt act (section 39) provides: "That any 
person residing and owing debts as aforesaid 
(namely, as provided in section 11), who be- 
ing a trader, has stopped or suspended and 
not resumed payment of his commercial pa- 
per within a period of fourteen days, shall 
be deemed to have committed an act of bank- 
ruptcy." The language of this section clear- 
ly indicates that the making of the note 
must have been done while the party was a 
trader. A person who having ceased to be 
a trader, gives a note and suspends payment, 
does not commit an act of bankruptcy, even 
though the debt for which the note was 
given was contracted while he was a trader. 
The reason of the law does not apply to such 
a ease. When a man enters the commercial 
community as a trader or merchant, he as- 
sumes all the responsibilities which attach to 
his calling. One of these is the obligation 
to pay at maturity his commercial paper. 
But if he has ceased to be a trader, and has 
no commercial paper outstanding, he re- 
sumes his position with the great mass of 
mankind, and is subject no longer to the lia- 
bilities of a trader. When then he gives 
commercial paper, he does so subject to the 
same liabilities as the noncommercial public. 
Upon these facts alone then. Jack could not 
have been adjudicated a bankrupt, if resist- 
ance had been made to the order of adjudica- 
tion. Should the petitioners, who were judg- 
ment creditors, have been admitted to make 
such resistance? They are conceded to be 
creditors; it is admitted that they would be 
subjected to damage by the adjudication; it 



is admitted that the petition for adjudica- 
tion was filed by collusion between the bank- 
rupt and the petitioning creditor. We think 
this makes a strong case for allowing the 
intervention of these creditors, and they 
should have been allowed to intervene unle-ss 
there exists some positive rule either of the 
statute or general orders in bankruptcy 
which would prevent I know of no such 
rule. 

In Case of Boston, H. & E. R. Co. [Case No. 
1,677], tried on petition of review before 
Woodruff, circuit judge, it was held that a 
petition in involuntary bankruptcy was not 
a mere suit inter partes, but rather partook 
of the nature of a proceeding in rem, in which 
any actual creditor had a direct interest, and 
that a paity claiming to be a creditor and 
who was able to satisfy the court that he 
was a creditor and that his purpose was d 
meritorious one, ought to be allowed to inter- 
vene and object to the adjudication of bank- 
ruptcy. The petitioning creditor loses no 
right by this practice, for if a proper case is 
made, his debtor will be adjudicated a bank- 
rupt I am satisfied with the reasoning of 
the judge in that case, and think it is an 
authority entitled to weight 

I am therefore of opinion that the disti'ict 
court erred in refusing to allow the creditoi-s 
of Jack to intervene and object to the ad- 
judication in bankruptcy, and that on the 
facts as disclosed by their petition for leave 
to intervene, Jack ought not to have been 
adjudged a bankrupt The adjudication will 
therefore be reversed, as well as the order 
refusing to allow the said creditors of Jack 
to intervene to object to the adjudication. 



Case Wo, 7,120. 

JACK'S CASE. 
[See Case No. 7,119.] 
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Case No. 7,121. 

The JACK JEWETT. 

[2 Ben. 353.] i 

District Court S. D. New York. April, 1868. 

Possessory Actiox — Discostinuance— Delivery 
OP Pbopbktt by the Marshal. 

Where a possessory libel was filed by one B., 
claiming to be the owner of a propell^ and 
that she had been taken from him by H. and 
others, and process was issued against the pro- 
peller, and against such persons, under which 
process the marshal, on March 2d, 1868, took 
possession of the vessel, taking her by force 
from the representative of H. and the others, 
who claimed to hold her by bills of sale and 
mortgages, and, on March 10th, no appearance 
having been entered in the cause, the libellant 
discontinued liie suit, and the clerk of the court 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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notified the marshal to discharge the vessel from 
■custody, whereupon the marshal withdrew from 
the vessel, and B., who had heen allowed by the 
marshal to come on hoard the vessel, took pos- 
session of her, and took her out of the district, 
and thereafter H. and the others presented a 
petition to the court praying that the marshal 
might be directed to restore the vessel to the 
petitioners, from whom he had taken her: Heta, 
that, the suit having been discontinued, the 
court had no longer any possession of the ves- 
sel, or jurisdiction of the suit, or power to grant 
the relief prayed for. 
[Cited in Bolten v. The James I/. Pendergast, 
30 Fed. T^\).'\ 

The libel in this case was ffled on the 2d 
of March, 1868. The action was one for the 
possession of the propeller Jack Jewett, the 
libellant, John M. Burt, claiming to be her 
owner. The libel set forth that Willet P. 
Roe, George "W. Holman, and Frederick 
Thompson, with other persons, had deprived 
the libellant forcibly of the possession of 
the vessel, and prayed process against the 
vessel, and that Holman, Thompson, and 
Roe, and all persons intervening for their 
interest therein, might be cited to appear 
and answer the libel, and that the vessel 
might be delivered to the libellant, and that 
Holman, Thompson, and Boe, might be con- 
demned to pay the libellant his damages and 
costs in the premises. On this libel process 
was issued from this court, on the 2d of 
March, 1868, as prayed for, returnable on 
the 24th of March, 1868. When the deputy 
marshal went to the vessel to execute the 
process, he found her at the Atlantic Basin, 
In Brooklyn, in possession of one Strauss, a 
general deputy of the sheriff of Kings coun- 
ty, who claimed to hold her on behalf of 
the said Holman, Thompson, and Roe, and 
of Stephen F. Shortland, Mary Newcomb, 
Benjamin G. Richardson, and David Waugh, 
under sundry bills of sale and mortgages. 
Strauss resisted the deputy marshal, and re- 
fused to yield possession of the vessel to 
him, or to an extra force which the marshal 
sent to reduce the vessel to custody. There- 
upon the marshal obtained a file of marines 
from the navy yard, and by their aid took 
possession of the vessel, and removed her 
from the Atlantic Basin. He detained her 
in his custody until the 10th day of March, 
1868, when the libellant discontinued his 
suit, and the usual notice was served by the 
clerk of the court on the marshal, notifying 
bim that the suit had been discontinued, 
and that the costs of the clerk and marshal 
had been paid, and directing him to dis- 
charge the vessel from his custody as to the 
suit Thereupon the deputy marshal with- 
drew from the vessel, and Burt, the libel- 
lant, being in possession of her by agents of 
his, whom the deputy' marshal had suffered 
to go on board of her, took her away from 
the port of New York. There was no claim 
filed, nor any appearance entered in the suit. 
The parties for whom Strauss acted now 
presented a petition to the court, praying 
Ihat the marshal might be directed to de- 
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liver the vessel to the petitioners, from 
whom she was taken by him under said pro- 
cess. 

T. O. T. Buckley and J- K. HUl, for peti- 
tioners. 

T. Scudder, for the marshal. 

BLATCHFORD, District Judge^ The dif- 
ficulty in the way of granting to the peti- 
tioners the relief asked is, that the suit is 
discontinued. The vessel has been released 
from custody. The marshal was authorized 
to release her. The only complaint is that 
he gave her up to the wrong person. The 
court has no longer any possession of the 
vessel, or any jurisdiction of the suit, either 
in rem against the vessel, or in personam . 
against such of the petitioners as were par- 
ties to it, and has no power to give the re- 
lief asked. The marshal has not disobeyed 
any process or order of court, or been 
guilty of any contempt of court for which 
he can be attached, and that is not the re- 
lief asked. If the marshal, while the ves- 
sel was in his custody, suffered her to be in- 
jured, or has been guilty of a breach of duty 
in permitting the libellant to take posses- 
sion of her, and in not delivering her back 
to the custody of those from whose posses- 
sion he took her, the parties aggrieved have 
their remedy against him by a proper action 
in the proper tribunal. This court cannot 
administer the relief asked in this sum- 
mary way on this petition. This suit hav- 
ing been discontinued on the 10th of March, 
1868, and the vessel discharged from the cus- 
tody of the marshal by the order of this 
court, without any special direction to the 
marshal as to the person to whom he was to 
deliver the vessel, there is not, even if the 
marshal was guilty of a breach of duty in 
delivering her to the libellant, such an ir- 
regularity, or mistake, or fraud, as would 
warrant lie court in retaking possession of 
the vessel, even if it could do so in any case 
where the suit was regularly discontinued. 
By the discontinuance of the suit, the lien 
on the vessel is gone, and for the court now 
to order the marshal to seize her, when there 
is no suit pending, and no jurisdiction in the 
court over any thing or any person in the 
premises, would seem to be to order the 
marshal to commit a naked trespass, in re- 
spect to which the order of this court would 
be no protection to him if he were sued 
therefor. The principle which the circuit 
court for this district laid down in the cases 
of The Union [Case No. 14,346] and The 
White Squall [Id. 17,570], as applicable to 
the case of a discharge of a vessel on a 
stipulation for value in a suit in rem, that 
the court bas no power to order back, into 
the custody of the marshal, a vessel which 
has, on a stipulation, been fairly discharged 
from arrest, applies, a fortiori, to a case 
where she has been properly discharged by 
the termination of the suit. 
The prayer of the petition is denied. 
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Case No. 7,1S2. 

The JACK JEWETT. 

[2 Ben. 463.] i 

District Court, S. D. New York. June, 1868. 

Salvage — Fire — Qdantum Meruit — Parties — 
Costs. 

1. Where a tow-boat, while towing a vessel, 
saw another vessel on fire at a wharf, and went 
to her, and, with a steam-jjump, helped to put 
the fire out, being delayed in all from three to 
four hours, and. about six weeks afterward, 
without any notice to the owner of the vessel 
saved, the "owner of the tow-boat filed a libel 
for himself alone, claiming a salvage of seventy- 
five per cent, of the value of the vessel saved: 
Held, that, as the owner of the tow-boat was not 
personally present at the service, there could 
be no award of salvage remuneration to him; 

■ but, as owner, he was entitled to an equitable 
compensation for the use of his vessel. 
[Cited in The Arlington, Case No. 534.] " 

2. As the usual compensation for her services 
in towing was $10 an hour, and as she gave 
the use of her steam-pump, the sum of $150 
was suflacient compensation. 

3. Under the circumstances, the award would 
be without costs. 

In admiralty. 

Beebe, Dean & Donohue, for libellant 
J. K. Hill, for claimant 

BLATOHFOE.D, District Judge. This is a 
libel for salvage, filed by the owner of the 
steamboat Gamecock, a vessel engaged in the 
business of towing, against the steamboat 
Jack Jewett. The Gamecock, while on a trip 
from New Haven to New York, between one 
and two o'clock a. m., on the 14th of Octo- 
ber, 1866, towing a vessel, discovered the 
Jack Jewett on fire, lying at a wharf at 
Riker's Island. The libel avers that the fire 
had driven the crew of the Jack Jewett from 
her; that she was abandoned by her of- 
ficers and crew; and that, under those cir- 
cumstances, she was about being destroyed, 
when the Gamecock, with her crew, went to 
the assistance of the Jack Jewett, and by the 
exertions of such crew, and the use of the 
steamboat and her pump, the fire was put 
out, and the vessel saved in a damaged state, 
when otherwise she would have been totally 
destroyed. The libel claims that the libel- 
lant is entitled to salvage to the amount of 
seventy-five per cent, of the value of the 
saved property, which is averred to be ?4,500. 
The answer sets up that, at the time of the 
fire, the Jack Jewett was moored at the wharf 
at Riker's Island; tMt, after she had been 
burning over two hours, and aU her joiner- 
work had been destroyed, and nothing was 
left of her, except her hull and water tanks, 
and the flames had so subsided that lier crew 
had been enabled to return to her, and were 
engaged in extinguishing the fire in her tim- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



bers and hull, the Gamecock came up, and, 
against the will and remonstrance of the mas- 
ter and persons in charge of the Jack Jewett, 
threw some water, througli a small hose, 
upon the hull and timbers of the Jack Jew- 
ett; that such services were of no real bene- 
fit to her; that all that was saved of her 
would have been saved, without the aid or 
services of the Gamecock; that nothing was 
saved except the hull, which was in a dam- 
aged condition; that all lien for salvage 
was lost, because the libellant left the Jack 
Jewett In the possession of the claimant; and 
that this court has no jurisdiction of this suit, 
because it is brought for services rendered 
to a vessel while she was moored at a wharf, 
and not while she was employed on the high 
seas. 

The libellant is not entitled to recover as 
a salvor in this case. He was not personally 
engaged in the service. The libel is not filed 
on behalf of those who were personally en- 
gaged in the service. It is filed solely on 
behalf of the libellant, as owner of the Game- 
cock, for salvage compensation to him as 
such owner. There can, therefore, be no 
award of salvage remuneration in this case. 
The Charlotte, 3 W. Rob. Adm. 68, 72. But 
the libellant, as owner of the vessel which 
rendered the assistance, and which was di- 
verted for a time from her proper employ- 
ment, is entitled to an equitable compensa- 
tion for the use of his vessel. The Charlotte, 
above cited. The Gamecock was engaged In 
pumping water on the Jack Jewett for near- 
ly two hours, and was delayed in all not over 
from three to four houxs, when she resumed 
her voyage. It is shown that the value of 
her time, in towing, is ten dollars an hour. 
This rate of compensation, so far as the libel- 
lant, as owner of the boat, is concerned, cov- 
ers the time of the boat, and the value to him 
of the services of her oflicers and crew. In 
addition to the service which the Jack Jewett 
would have received, if the Gamecock had 
been towing her, the Jack Jewett had the ben- 
efit of the use of the steam-pump of the Game- 
cock, to throw the water. Something should 
be allowed for this. I think an aggregate 
compensation of $150 to the libellant is suf- 
ficient. 

It is in evidence, that the owner of the 
Jack Jewett never heard of the claim for 
salvage, till the libel was filed, which was 
about six weeks after the fire, and after a 
settlement had been made by him with the 
insurance companies who had insurances on 
the vessel, and after he had commenced to 
rebuild her. In view of this, and of the un- 
conscionable amount demanded for salvage 
in the libel, in a case which is not a case of 
salviige at all, I shall not allow costs to the 
libellant. A decree will be entered accord- 
ingly. 
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Case IS'o. 7,133. 

In re JACKSON et al. 

pr Biss. 280; i 14 N. B. R. 449 J 

District Court, E. D. Wisconsin. Sept. 4, 1876. 

BaSKROPTCY— POSTPOSEMEKT OF PBOOF OF DOUBT- 

FDi, Claims— Practice — Review — Proof of 
Debt by Agent — iRREGDtAniTr in At>mitting 
Claim— "OprosiNQ Interest." 

1. Where there is a reasonable, substantial 
doubt in the mjnd of a register as to the validi- 
ty of any claim, and as to the right of the al- 
leged creditor to prove it, he can postpone the 
proof of such claim until after the election of 
an assignee. 

[Cited in Re Wetmore, Case No. 17,466.] 

2. Where a review by the district judge of 
the action of the register in such eases is sought, 
the better practice on behalf of creditors who 
object to the postponement of such claims, is to 
at once have the objection entered, obtain a smy 
of proceedings, and have the case certified be- 
fore any further action before the register is 
taken, for if no objection is made at the time 
and the assignee is appointed and enters upon 
his duties .the court will not interfere. 

3. It is not a sufficient cause for the proof of 
a debt by the agent that the principal is trav- 
eling and supposed to be in Colorado," as the 
statute when it mentions absence of the claim- 
ant as ground for verification of the claim by 
an agent, speaks particularly and only of ab- 
sence from the United States. The words 
"some other good cause" mean some sufficient 
cause other than mere absence from the state. 

4. Where a claim is irregularly admitted, but 
the result of an election of assignee would not 
be changed by its exclusion, the court will not 
set aside the proceedings on account of irreg- 
ularity in admitting this claim. 

5. Upon failure to elect an 'assignee by the 
creditors, the register may appoint one, if spe- 

.cific objections are not made. 

6. "Opposing Interest"— in the bankrupt act 
(section 5034) means an opposition to the exer- 
cise of the appointing power by the register- 
not an opposition to the appointment of any 
particular person. 

In bankruptcy. Motion to set aside ap- 
pointment of assignee. 

. On the 5th day of August, 1876, the first 
meeting of creditors was held for election of 
an assignee. Among other creditors named 
in the bankrupts' schedules, were Margaret 
Orompton, -whose claims -were therein stated 
as amounting to $1,890, Elizabeth Cromp- 
ton, whose claims were stated to be $1,070.64, 
Anna T. Codman, alleged to be a creditor to 
the amount of §1,000, Joseph Jackson, whose 
claim was scheduled at about $700, and Mary 
Jane Jackson, whose claim was stated to 
be $1,736. All these demands were describ- 
ed in the schedules as contracted in 1876. 
At the meeting, these parties presented 
proofs of debt in due form. There were some 
discrepancies between the amounts of these 
claims, as stated in the schedules, and as of- 
fered for proof, and all the claims arose upon 
promissory notes, bearing "various dates in 
1873, 1875 and 1876. 

Before proceeding to vote for assignee, J. 
V. Fafwell & Co., creditors of the bauk- 



1 [Reported by Josiah H. Bissell, Esq.. and 
here reprinted by permission.} 
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rupts [George Jackson and others], pre- 
sented to the register an affidavit or petition, 
stating that the five claimants before men- 
tioned, were all relatives of the bankrupts; 
Mary Jane Jackson being the wife of the 
bankrupt George Jackson, Joseph Jackson 
being a brother, and Anna T. Codman be- 
' ing a sister of the bankrupts, and Eliza- 
beth and Margaret Crompton being rela- 
tives by marriage of George Jackson. The 
petition also stated that the petitioners be- 
lieved these claims to be fictitious to a great 
extent, and to be proved up for the purpose 
of controlling the election of an assignee in 
the interest of the bankrupts, and for no 
other purpose, and that, the same should be 
inquired into. Some testimony was tsiken to 
the efEeet that these alleged demands did not 
appear on the books of the bankrupts, nor 
in any bills payable account, and the dis- 
crepancies between the amounts of the claims 
as scheduled and proved were pointed out to 
the register. Whereupon he postponed the 
proof of these five claims, and directed the 
election to proceed. No objection was at 
the time taken to this postponement, and the 
remaining creditors proceeded to vote for as- 
signee. There was no choice and the regis- 
ter appointed George Tracy, then provisional 
assignee, as general assignee. The register 
certifies that before making the appointment, 
he announced to creditors that it became the 
duty of the judge to appoint in case of any 
opposing interest, and in answer to aja in- 
quiry by the attorney for some of the cred- 
itors, explained that the terms, "opposing in- 
I terest," did not mean a contest as to who 
"^ should be elected assignee, but meant op 
position to the exercise of the power of ap- 
pointment by the register. He certifies fur- 
ther, that no objection was made to an ap- 
pointment by the register, and no opposing 
interest was disclosed. Among other cred- 
itors participating in the vote for assignee 
was Elam Beardsley, who appeared by an 
agent, who made proof of the claim for his 
principal, and stated in the sworn proof, that 
he was a duly authorized agent of Beardsley 
to make and verify the claim; had knowedge 
and personal possession of the demand; and 
that his principal was then traveling and 
supposed to be in Colorado. No objection 
at the time was made to the proof of this 
claim. On the 11th day of August, six days 
subsequent to the meeting and appointment, 
the creditors whose- claims were, postponed, 
and some other creditors wlio participated in 
the proceedings of the meeting, excepted in 
writing, first, to the postponement of the five 
claims before mentioned, second to the re- 
ception of the vote of Elam Beardsley upon 
his claim as proved, and.thii'd, to the action 
of the register in appointing an assignee. 
On the same day, a petition to set aside the 
appointment of the assignee was filed, and 
the register thereupon certified the proceed- 
ings had before him, to tfie district court. 
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John B. Winslow, for creditors petitioning j 
to set aside appointment of assignee. 

Jenkins, Elliott & Winkler, for creditors 
■opposed. 

DYER, District Judge. Section 5083 of Be- 
Tised Statutes provides, that "when a claim 
is presented for proof before the election of 
the assignee, and the judge or register en- 
tertains doubts of its validity, or of the right 
of the creditor to prove it, and is of opinion 
that such validity or right ought to be in- 
vestigated by the assignee, he may postpone 
the proof of the claim until the assignee is 
■chosen." 

Obviously, under this language of the stat- 
ute, it is not reqiuired, in order to justify the 
postponement of proof of a claim until after 
the election of an assignee, that the regis- 
ter should be satisfied, or have before him 
positive evidence, that the claim is invalid, 
or that the creditor has no right to prove 
It Upon facts or circumstances being laid 
before him, which create in his mind a sub- 
stantial doubt upon the question of validity 
or of the creditor's right, it is his duty to 
postpone the claim for investigation. The 
necessity for a prompt election or appoint- 
ment of an assignee being usually impera- 
tive, the theory of the law seems to be, that 
such election or appointment shall not await 
an investigation— in many instances necessa- 
rily protracted— of all the facts touching the 
validity of the claim. It therefore not in- 
frequently occurs that a claim is postponed 
and is not permitted to be represented in the 
choice of an assignee, which is subsequent- 
ly admitted to proof upon full showing made., 

I. The doubt in the mind of the register" 
should be a reasonable, substantial doubt, re- 
sulting from a judicial consideration of the 
■question. Such investigation is therefore re- 
<iuired as will influence the mind to a con- 
<;lusion as to whether there is such doubt of 
the validity of the claim or of the creditor's 
right to prove it The register cannot post- 
pone claims on mere objections. If bare ob- 
jections are made and the register never- 
theless regards the claims as valid and ad- 
missible, the court should be at once applied 
to, if the objections are insisted on, since "the 
register has not the power to proceed to a 
■choice of assignee without the votes of all 
the creditors who wish to vote, if their votes 
•can influence the result unless the register 
iimself considers their claims doubtful." In 
re Bartusch [Case No. 1,086}. 

There is no doubt, that where the power of 
postponement is erroneously exercised by the 
register, the creditors prejudiced may have 
the judgment of the court on the question, 
and it then becomes the duty of the court to 
<;onsider whether the facts or circumstances 
laid before the register warranted a judicial 
determination that the claim in question was 
of such doubtful validity as to justify an 
opinion that the claim or the creditor's right 
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should be investigated by an assignee. In re 
Lake Superior Ship Canal, Railroad & Iron 
Co. [Case No. 7,997]. 

The register has certified in this case, that 
he had such -doubts as to the validity of the 
claims in question, and as to the right of 
the alleged creditors to prove them, that he 
was of opinion that such validity or right 
should be investigated. The fact of rela- 
tionship of the parties whose lilaims were 
postponed, to the bankrupts, would not alone 
justify the register's action. Nor would the 
single fact of discrepancies between these 
claims as scheduled by the bankrupts and as 
offered for proof, because those discrepancies 
might arise from computations of interest, 
but with these circumstances, he had the 
sworn statement of other creditors, that in 
their belief, the claims were to some extent 
fictitious and were proved for the purpose of 
controlling the election of assignee, in the 
interest of the bankrupts. And added to 
these, was the circumstance that these de- 
mands did not appear upon the books of the 
bankrupts, nor in any bills payable account 
kept by them. This must have been in the 
mind of the register, and is a material fact; 
since it is regarded as a matter of high im- 
portance, by the terms of the law, that mer- 
chants shall keep books of account from 
which creditors may learn their acruai finan- 
cial condition. I do not mean that the cir- 
cumstance referred to would necessarily have 
weight against these claims upon further in- 
vestigation, because it is a circumstance sus- 
ceptible of explanation, but, at this stage of 
the case, the question is, whether it was not 
a fact which, in connection with the other 
circumstances, might not create a reasona- 
able, substantial doubt as the basis for an 
opinion, that the claims should be investi- 
gated by an assignee. I am not prepared to 
say it was not, or that the register erroneous- 
ly entertained the doubts upon which he 
acted in postponing these claims. 

Further, I take occasion to suggest where 
a review by the district judge of the action 
of the register in such cases is sought, the 
better practice on the part of creditors who 
object to the postponement of claims. Is, to 
at once have the objection entered, obtain a 
stay of proceedings, and have the case cer- 
tified, before any further action before the 
register transpires. 

Inasmuch as without such objection being 
thus made in this case, the vote for assignee 
proceeded as if in submission to the ruling 
of the register, even creditors who now seek 
this review joining in the attempted elec- 
tion, I doubt whether the point under con- 
sideration could be now available to the con- 
testing creditors. I make these suggestions 
because of the importance of having the 
practice in the particular referred to, well 
settled and understood, as it may not have 
heretofore been in this court 

The bankrupt law contemplates as little 
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delay as possible in the choice of an as- 
signee and in Ms assumption of the care 
and management of the estate; and in this 
case after the appointment of the assignee, 
and after he had given bond and taken an 
assignment of the estate, and several days 
before the court was advised of any of the 
alleged irregularities in the proceedings, li- 
cense was granted to him to sell property, 
upon the supposition that he had been reg- 
ularly chosen, a circumstance which I think 
illusti-ates the propriety of the practice I 
have suggested. 

2. The objection to the proof of debt of- 
fered at the creditors' meeting in behalf of 
IDlam Beardsley, is, I think, well taken. ■ 
Section 5078 of the United States Revised 
Statutes provides that such proof shall be 
made "by the claimant, testifying of his own 
knowledge, unless he is absent from the 
United States, or prevented by some other 
good cause from testifying, in which case the 
demand may be verified by the attorney or 
authorized agent, etc." The proof of this 
claim stated, as a reason why it was made 
by an agent, that the principal was traveling 
and was supposed to be in Colorado; and 
the register held that under the words "some 
other good cause," in the section cited, such 
absence of the claimant as was shown in 
this proof of his demand, justified proof by 
an agent I do not concur in this construc- 
tion of the law. As the statute when it 
mentions absence of the claimant as ground 
for verification of the claim by an agent, 
speaks particularly, and only, of absence 
from the United States, it must be held I 
think, that mere absence from the state or 
the locality where the proof is made, is not 
to be regarded as alone cause for proof by 
an agent The words "some other good 
cause," means some sufla.cient cause other 
than or in addition to mere absence from the 
state. I concur in the ruling made in Ke 
Whyte [Case No. 17,606], hi which case it 
was held that the absence of a claimant, 
which will render a proof of debt by an 
agent admissible, must be "from the United 
States." But the objection to this claim is 
immaterial, since it did not, and could not 
affect the choice or appointment of an as- 
signee. The disallowance of it by the reg- 
ister would still leave the case, so far as the 
choice of an assignee by vote of .creditors 
was concerned, as it was, provided his rul- 
ings and action on the other points were 
right , 

The result would not be changed by the 
exclusion of the claim. This being so, the 
court ought not to set aside proceedings oth- 
erwise regular, because of irregularity in ad- 
mitting this claim. In re Lake Superior 
Ship Canal, Railroad & Iron Co. [supra]. 

3. It is claimed that the action of the reg- 
ister la appointing an assignee was irregu- 
lar, that there was an opposing interest^ and 
therefore that the register could not appoint 
Section 5034 of Revised Statutes provides, 
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that at the meeting of creditors for election 
of an assignee, if no choice be made, the 
judge, or if there be no opposing interest, 
the register shall appoint one or more as- 
signees. 

By "opposing interest" is meant not merely 
an interest contending by vote for the elec- 
tion of a particular person, but an interest 
in opposition to the exercise of the power of 
appointment by the register. Upon failure 
to elect an assignee by creditors, it becomes 
the duty of the register to state that the 
duty devolves upon the judge to appoint un- 
less there be no opposing interest If there 
be no such interest, then the register may 
appoint. Some misunderstanding appears to 
exist between counsel, and between one of 
the counsel and the register, as to what 
transpired at the creditors' meeting. In jus- 
tice to all parties I permitted in addition to 
the register's certificate, oral statements as 
to what then transpired to be made at the 
hearing. The register's certificate states 
that when the result of the vote showed that 
there had been no choice of assignee, he so 
announced to the creditors, and advised 
them that it became the duty of the judge to 
appoint the assignee, unless there were no 
opposing interests, when the register was au- 
thorized to make the appointment; that up- 
on inquiry of the attorney for some of the 
creaitors, he stated that the term "opposing 
interest" meant opposition or objection to an 
appointment by the register, and that no ob- 
jection being made, he appointed the as- 
signee. The recollection of counsel for cred- 
itors now opposing the register's appoint- 
ment, differs somewhat from the statements 
of the register's certificate, but from the 
statements made by counsel on both sides 
and by one of the contesting creditors, I 
must conclude that the controversy before 
the register, was essentially upon the person 
to be chosen. 

A creditor states tjiat he thinks the regis- 
ter made to the meeting the statement em- 
bodied in his certificate, and adds that ac- 
cording to his recollection, the attorney rep- 
resenting himself and other creditors now 
contesting the appointment made by the reg- 
ister, requested or suggested the appoint- 
ment of a person voted for by him, though 
this does not accord with counsel's under- 
standing of what transpired. 

From all the statements made, I think it 
a necessary Inference, that specific objection 
was not made to an appointment by the reg- 
ister. In cases where there is no choice of 
an assignee by creditors, distinct disclosure 
should be made of any opposing interest 
and the register should not appoint unless 
it appears beyond doubt that there is no 
such interest In view of all the facts, and 
as no objection is made to the qualifications 
or integrity of the present assignee, I must 
confirm his appointment and set aside the 
stay of proceedings heretofore granted. If 
there should at any time arise any ground 
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of complaint against Iiim or liis aciministra- 
tion of the estate, creditors will bave tbe 
right and opportunity to be beard- 
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Circnit Court, S. D. New York. June 9, 1877- 

Mail — Lotteries— Prouibitiox — Cosstitution- 

AUTT. 

1. The provisions of section 3894 of the Re- 
vised Statutes, as amended by section 2 of the 
act of July 12, 1876, X19 Stat. 90), prohibit the 
carrying in the mall of letters or circulars con- 
cerning lotteries, and punish as a crime the of- 
fence of knowingly depositing or sending any- 
thing to be conveyed by mail, in violation of 
said section 3894, and apply to sealed letters, 
and are not unconstitutional or invalid. 

[Cited in United States v. Gaylord, 17 Fed. 

443.] 
[See note at end of case.] 

2. A grant of power in the constitution is to 
be construed according to the fair and reason- 
able import of its terms, and its construction 
is not necessarily to be controlled by a reference 
to what existed when the constitution was 
adopted. 

3. Although the only punishment prescribed 
by section 3894 is a fine, a person who violates 
the statute may be arrested for trial and impris- 
oned or bailed. 

Habeas corpus. 

Abram J. Dittenboefer, for relator. 
Benjamin B. Foster, Asst Dist Atty., for 
the United States. 

BLATOHFORD, District Judge. On the 
8th of March, 1877, a United States commis- 
sioner for this district issued a warrant to 
the marshal, which recited, that complaint 
on oath had been made to him, charging 
that A. Orlando Jackson did, on or about 
the 23d of February, 187T, "at the Southern 
district of New York, unlawfully, wilfully 
and knowingly deposit and cause to be de- 
posited, in the post-office and mails of the 
United States, then and there, for mailing 
and delivery, certain circulars concerning 
lotteries," and commanded him to apprehend 
said Jackson. Jackson was arrested under 
this warrant, and brought before the com- 
missioner on the 13th of March, and was 
identified as the party charged, and dis- 
charged on bail to await trial. Subsequent- 
ly he was surrendered by his surety, and he 
demanded an examination before tde com- 
missioner on the charge, and it was had, and 
the commissioner, on tl\e 2d of May, de- 
cided that there was probable cause to be- 
lieve that Jackson committed the ofEence 
charged, and he committed him to the cus- 
tody of the marshal, to await the action of 
the grand jury, in default of §500 bail. 
Thereupon be has been brought before this 
court on a writ of habeas corpus issued to 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



inquire into the cause of his imprisonment, 
and the proceedings which took place before 
the commissioner have been brought before 
this court by a writ of certiorari. It ap- 
peared before the commissioner, that Jack- 
son, on the 23d of February, 1877, deposited 
in the post-office at New York City, to be 
conveyed by mail, a sealed letter envelope, 
addressed as follows: "J. Ketcham, Lock 
Drawer 164, Gloversville, N. Y.," and which 
contained circulars concerning a lottery de- 
scribed as "The Kentucky State Lottery, 
Simmons and Dickinson, Managers," and 
also circulars concerning Louisiana and Ha- 
vana lotteries, the postage on which was 
duly prepaid by stamps, and that the above 
named lotteries were authorised by the laws 
of the respective states of Louisiana and 
Kentucky and of the kingdom of Spain. 

The prosecution in this case is founded on 
section 3894 of the Revised Statutes, which, 
as amended by section 2 of the act of .July 
12, 1876 (19 Stat. 90), provides, that "no 
letter or circular concerning lotteries, so 
called gift concerts, or other similar enter- 
prises, offering prizes, or concerning schemes 
devised and intended to deceive and de- 
fraud the public, for the purpose of obtain- 
ing money under false pretences, shall be 
carried in the mail;" and that "any person 
who shall knowingly deposit or send any 
thing to be conveyed by mail, in violation of 
this section, shall be punishable by a fine of 
not more than five hundred dollars, nor less 
than one hundred dollars, with costs of 
prosecution." The amendment of 1876, con- 
sisted in striking out the word "illegal" 
before the word "lotteries" from the section 
as originally enacted in the Revised Statutes. 
A part of the statutory provision embodied 
in section 3894 of the Revised Statutes was 
originally enacted July 27, 1868, as section 
13 of the act of that date (15 Stat 19G), in 
these words: "It shall not be lawful to de- 
posit in a post-office, to be sent by mail, 
any letters or circulars concerning lotteries, 
so called gift concerts, or other similar en- 
terprises, offering prizes of any kind, on any 
pretext whatever." No specific penalty or 
; punishment was imposed for a violation of 
this provision. On the 8th of June, 1872, it 
was enacted as follows, by section 179 of 
the act of that date (17 Stat. 302) : "It shall 
not be lawful to convey by mail, nor to de- 
posit in a post-office to be sent by mail, any 
letters or circulars concerning illegal lot- 
teries, so called ^ift concerts, or other sim- 
ilar enterprises, offering prizes, or concern- 
ing schemes devised and intended to deceive 
and defraud the public, for the purpose of 
obtaining money under false pretences, and 
a penalty of not more than five hundred dol- 
lars, nor less than one hundred dollars, with 
costs of prosecution, is hereby imposed, up- 
on conviction, in any federal court, of the 
violation of this section," It is to be noted, 
that the word "illegal" was not in the act of 
1868, but was inserted in the act of 1872, 
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and continued In the Revised Statutes, and 
stricken out by the act of 1876. 

Congress has, at various times, exercised 
the power of excluding from the mails vari- 
ous articles, capable of being conveyed in 
scaled letter envelopes, and of declaring it 
to be a punishable offence to deposit such 
articles in the mail. By section 148 of the 
act of June 8, 1872 (17 Stat 302), it was 
enacted, that no obscene book, pamphlet, 
picture, print, or other publication of a vul- 
gar or indecent character, shaU be carried in 
the mail, and that any person who shall 
knowingly deposit for mail or for delivery 
any such obscene publication, shall be deem- 
ed guilty of a misdemeanor, and, on convic- 
tion thereof, shall, for every such offence, 
be fined not more than §500, or imprisoned 
not more than one year, or both, according 
to the circumstances and aggravation of the 
offence. By section 2 of the act of March 
3, 1873 (17 Stat 599), such inhibition was 
extended to every "obscene, lewd, oj lascivi- 
ous book, pamphlet, picture, paper, print, or 
other publication of an indecent character," 
and to every "article or thing designed or 
intended for the prevention of conception ol* 
procuring of abortion," and to every "arti- 
cle or thing intended or adapted for any in- 
decent or immoral use or nature," and to 
every "written or printed card, circular, 
book, pamphlet, adveitisement or notice of 
any kind, giving information, directly or in- 
directiy, where, or how, or of whom, or by 
what means, either of the things before 
mentioned may be obtained or made;" and 
it was enacted, that any person who shall 
knowingly deposit, or cause to be deposited, 
for mail or delivery, any of said articles or 
things, or any notice or paper containing 
any advertisement relating to said articles 
or things, and any person who, in pursuance 
of any plan or scheme for disposing of any 
of said articles or things, shall take, or cause 
to be taken, from the mail, any such letter 
or package, shall be deemed guilty of a mis- 
demeanor, and, on conviction thereof, shall, 
for every offence, be fined not less than $100, 
nor more than .?5,000, or imprisoned at hard 
labor not less than one year, nor more than 
ten years, or both, in the discretion of the 
judge. These provisions were re-enacted in 
section 3893 of the Revised Statutes, and by 
section 1 of the act of July 12, 1876 (19 Stat 
90). 

It is contended for the relator, that, if sec- 
tion 3894 can be construed to cover sealed 
letters, it is void, as not within any power 
conferred on congress by the constitution. 
The argument is, that, prior to the adoption 
of the constitution, which conferred on con- 
gress (article 1, § 8) the power "to establish 
post-offices and post-roads," the states and 
the people had enjoyed for many years the 
right of having conveyed by i»ost all sealed 
letters, without reference to their contents, 
(unless such contents were liable to destroy, 
deface, or otherwise injure the contents of 
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the mail-bag, or the persons of those engaged 
in the postal service, such as liquids, poisons, 
glass or explosive materials); and that such 
grant of power must be construed as not 
authorizing congress to exclude from the 
mail what was legitimate mail matter at the 
time of the adoption of the constitution. It 
is further said, that congress is bound to 
provide for carrying by mail everything 
which it prohibits from being carried other- 
wise than by mail; and that it has made it 
a punishable offence to carry letters for hire 
outside of the mail. It is further said, that 
the exercise of a power absolutely to prohibit 
the carrying in the mail of sealed letters 
containing information of a certain charac- 
ter, is not the exercise of a power which is 
either proper or necessary for carrying into 
execution the power of establishing post- 
offices and post-roads; that a power of ex- 
clusion, based upon the contents of sealed 
letters, is an arbitrary power, and may be 
extended to the exclusion of matters which 
depend on caprice or whim; and that the ex- 
clusion, in the present case, extends to mat- 
ters which are lawful under the laws of 
some of the states of the Union, and to mat- 
ters over which the federal government has 
no jurisdiction. 

On the part of the United States it is con- 
tended, that it is within the constitutional 
power of congress to determine what shall 
be mail matter; and that, in pursuance of 
such power, it may lawfully exclude certain 
articles and things from the mail, although 
such articles and things are contained In 
sealed envelopes, and may declare it to be 
an offence to deposit such articles and things 
In the mail. 

The meaning of the clause in the constitu- 
tion (article 2, § 8), that congress shall have 
' power "to make all laws which shall be nec- 
essary and proper to carry into execution the 
foregoing powei-s," has been settied by ju- 
dicial construction. It does not mean that 
no law is authorized which is not indispen- 
sably necessary to give effect to a specified 
power. Congress possesses the choice of 
means, and is empowered t'o use any means 
which are in fact conducive to the exercise 
of a power granted by the constitution. U- 
S. V. Pisher, 2 Cranch [6 U. S.] 358, 396. The 
necessity spoken of in the clause is not to be 
understood as an absolute one, but congress 
is to be allowed that discretion with respect 
to the means by which the powers conferred 
on it are to be carried into execution, which 
will enable it to discharge the high duties 
assigned to it in the manner most beneficial 
to the people. K the end is legitimate and 
within the scope of the constitution, then all 
means which are appropriate, and are plain- 
ly adapted to that end, and are not prohib- 
ited, but consist with the letter and spirit of 
the constitution, are constitutional; and, if 
a particular law is not prohibited, and is 
really calculated to effect any of the objects 
entrusted to the government an inquiry by 
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a court into the' degree of its necessity, 
would be to pass the line wliich circum- 
scribes the judicial department, and to tread 
on legislative ground. McOulloch v. Mary- 
land, 4 Wheat [17 TJ. S.] 421, 423; Legal 
Tender Cases, 12 Wall. [79 U. S.1 539. j 

The principal argument on the part of the 
relator is, that, inasmuch as the esclusive 
power is given to congre^ to establish post- 
oJB&ces and post-roads, it is not authorized to 
refuse to carry in the mail anything which 
was lawful mail matter at the time the con- 
stitution was adopted. This line of reason- ; 
ing has been sought to be applied to other 
matters of federal cognizance, but has not 
met with favor. Thus, congress is author- 
ized to establish uniform laws on the sub- 
ject of bankruptcies throughout the United 
States; and it has been contended, in respect 
to laws on that subject which have been en- 
acted by congress, that the power of congress 
is limited to the principle on whiteh the Eng- 
lisK bankruptcy system was founded when 
the constitution was adopted, and cannot ex- 
tend to authorizing voluntary bankruptcies, 
or to putting into involuntary bankruptcy 
others than traders, or to granting dischar- 
ges without the consent of creditors, or to 
authorizing such compositions as are now 
provided for. But the view has prevailed, 
that congress, in passing laws on the subject 
of bankruptcies, is not restricted to laws 
with such scope only as the English bank- 
ruptcy laws had when the constitution was 
adopted, and that it is sufficient if the stat- 
ute relates to the subject of bankruptcies. 
In re Klein, 1 How. [42 U. S.] 278; In re 
Silverman [Case No. 12,855]; TJ. S. v. Pusey 
[Id. 16,098]; In re Reiman [Cases Nos. 11,673, 
11,675]. So, also, in respect to admiralty and 
maritime jurisdiction. The constitution de- 
clares (article 3, § 2) that the judicial power 
of the United States shall extend to all cases 
of admiralty and maritime jurisdiction. Pri- 
or to the decision in the case of The Genesee 
Chief V. Fitzhugh, 12 How. [53 U. S.] 443, it 
had always been understood and held, that, 
under the constitution, such jurisdiction was 
confined to tide-waters. In that case it was 
held, that, according to the true construction , 
of the grant in the constitution, the admi- 
ralty jurisdiction extended to all public nav- 
igable waters, whether influenced by the tide 
or not. In England, in the text-writers and 
the decisions, the jurisdiction of the admi- 
ralty had always been spoken of as confined 
to tide-water, tide-water and navigable wa- 
ter being, in England, synonymous terms, 
and "tide-watei*" meaning, in England, noth- 
ing more than public rivers, as contradistin- 
guished from private ones. At the time the 
constitution was adopted, and our courts of 
admiralty went into operation, the English 
definition of the jurisdiction, that it was 
confined to the ebb and flow of the tide, was 
adopted here, by the courts. But it after- 
wards beoame evident, that a definition 
which would limit public rivers in this coun- 



try to tide-water rivers was utterly inadmis- 
sible, and it was held that the lakes and the 
waters connecting them were public waters 
and within the grant of admiralty and mari- 
time jurisdiction in the constitution. 

These illustrations serve to show, that, in 
construing a grant of power in the constitu- 
tion, it is to be construed according to the 
fair and reasonable import of its terms, and 
its construction is not necessarily to be con- 
trolled by a reference to what existed when 
the constitution was adopted, A power to 
establish post-offices and post-roads is exe- 
cuted by the single act of making the es- 
tablishment; but, under such power, it has 
always been held to be lawful to carry the 
mail along the post-road, from one post-office 
to another, and to punish those who steal 
letters from the post-office or rob the mail. 
So, under the power to establish post-offices 
and post-roads, it must be held, that con- 
gress has the right to prescribe what it will 
carry alpng the post-road as part of the 
mail, and what it will not carry, and to 
render its enactments efficient by punishing 
as an offence the violation of them. Wheth- 
er certain things shall be excluded or not 
is a matter for the sound discretion of 
congress, and the discretion of a court can- 
not be substituted for the discretion of 
congress. The discretion of congress can- 
not be fettered by the consideration that a 
given thing was generally or even univer- 
sally allowed to be carried in the mail when 
the constitution was adopted. To argue 
against the existence of such discretion be- 
cause it is possible for congress to abuse its 
exercise, by excluding from the mail letters 
containing matter of a given character, 
through caprice or from partisan prejudice, 
is to argue against the existence of all dis- 
cretion in congress in the exercise of any of 
the powers conferred on it. All such disci-e- 
tion may be abused, but the correction of the 
abuse must be left, under our form of gov- 
ernment, to the expression of the will of the 
people by means of the elective franchise. 
The existence of the abuse is no argument 
against the existence of the power. Because 
an individual judge might not, if a legislator, 
have thought it wise to exclude from the 
mail a sealed letter containing matter of a 
given character, it is not for him, in the ex- 
ercise of Ms judicial functions, to hold that 
such exclusion is not within the constitution- 
al authority of congress. Whether the pro- 
visions of law which forbid and punish the 
carrying of letters outside of the mail will 
be construed as applying to letters which 
congress forbids to be carried in the mail, is 
a question which does not arise in this case. 

It is, undoubtedly, not indispensably nec- 
essary to the exercise of the power of estab- 
lishing post-offices and post-roads, that let- 
ters or circulars concerning lotteries should 
be excluded from the mails. But congress 
is not prohibited from excluding them, and, 
if congress regards it as most beneficial to 
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the people, and as calculated to effect in the 
most proper manner the objects of establish- 
ing post-oflices and of carrying the mail, to 
exclude from the mail letters concerning lot- 
teries, whether legal ones or illegal ones, it 
is for congress, and not for a court, to judge 
of the degi'ee of necessity for such exclusion. 

It is also contended, for the relator, that 
section 3894 of the Revised Statutes does not 
create any crime or offence against the Unit- 
ed States. This is not so. The word "pun- 
ishable," and the fact that the amount of the 
fine imposed is discretionary, indicate that 
a crime is intended and not a pecuniary pen- 
alty to be recovered by a civil action. 

It is further urged, that, because the only 
punishment is a fine, and there can be no 
imprisonment except for the nonpayment of 
the fine, the relator cannot be arrested and 
deprived of his liberty in the first instance. 
But section 1014 of the Revised Statutes pro- 
vides, that, for any crime or offence against 
the United States, the offender may be ar- 
rested, and imprisoned or bailed, for trial. 
If there be a crime or offence, an an-est for 
trial may be made, to be followed by impris- 
onment if no bail is taken, or by bail, even 
though the punishment, on conviction, be a 
fine alone. The arrest is made to secure a 
trial for the offence. 

The writ is dismissed, and the relator is 
remanded to the custody of the marshal un- 
der the process of commitment by which he 
was held. 

[NOTE. The relator was subsequently tried, 
convicted, and sentenced to pay a fine of $100 
and costs, and to be imprisoned until paid. 
Upon his commitment he presented a petition 
in the supreme court asking for a writ of ha- 
beas corpus. The writ was denied (opinion by 
Mr. Justice Field). 96 U. S. 727. It was held 
that the right to designate what was carried 
through the mails necessarily involves the right 
to determine what shall be excluded. "The ob- 
ject of congress has not been to interfere with 
the freedom of the press, or with any other 
rights of the people, but to refuse its facilities 
for the distribution of matter deemed injurious 
to the public morals." While regulations ex- 
cluding matter from the mail cannot be en- 
forced in a way which permitted an examina- 
tion into letters, without warrant issued upon 
oath, in a search for prohibited matter, they 
may be enforced in otiier ways.] 
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In re JACKSON. 

[2 Flip. 183; 1 12 Am. Law Rev. 602.] 

District Court, W. D. Michigan. May 22, 
1878. 

Person Cuarqed with Crime — Demand on Ex- 
ecutive AoTHOiiiTr of Another State — What 
18 Requiked to be Shown cndek this Pko- 
visioN— Certificate of Demanding Governor 
—What is Proof. 

1. The constitution provides that a person 
charged with crime, who shall flee from justice^ 
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1 [Rpported by William Searcy Flippin, Esq., 
and herfe reprinted by permission.] 



and be found in another state, shall, on demand 
of the executive authority of the state from 
which he fled, be delivered up. 

2. Before the executive of a state is author- 
ized to issue his warrant to cause to be arrest- 
ed and secured a person charged in another 
state with crime, it should be shown by evi- 
dence, making a prima facie case, that such per- 
son has fled from the demanding state — and this 
must be done by competent evidence. The fact 
of fleeing lies at the foundation of the right to 
issue a warrant of extradition. 

3. The certificate of the governor, demand- 
ing such person upon the ground of his having 
fl^ from justice, is no evidence of the fact. 

4. To prove that such a person has fled from 
justice so as to enable the governor to have 
his demand for extradition complied with, it is 
necessary to present with such demand a copy 
of an indictment, or an aflidavit made before 
some magistrate charging the person demanded 
with having committed a crime, and this should 
be certified as authentic by the governor de- 
manding such person. 

Habeas corpus. 

Names of counsel do not appear in the rec- 
ord. 

WITHEY, District Judge. The constitu- 
tional provision that "a person charged in 
any state with crime, who shall flee from 
justice, and be found in another state, shall, 
on demand of the executive authority of the 
state from which he fled, be delivered up to 
be removed to the state having jurisdiction 
of the crime," is supplemented by an act of 
congress providing the mode of effecting the 
extradition. The act of 1793 (Rev. St § 
5278 [1 Stat. 302]), provides that "Whenever 
the executive authority of any state de- 
mands a person as a fugitive from justice, 
of the executive authority of a state to 
which such person has fled, and produces a 
copy of an indictment found, or an affidavit 
made before a magistrate, charging the per- 
son demanded with having committed a 
crime, certified as authentic by the governer 
of the state from whence the person so 
charged has fled, it shall be the duiy of the 
executive of the state, to which such person 
has fled to cause him to be arrested and se- 
cured, and to cause notice of his arrest to 
be given to the executive authority of the 
state making such demand, or to the agent 
of such authority appointed to receive the 
fugitive, and to cause the fugitive to be de- 
livered to such agent when he shall appear." 

1, It must appear and be shown that the 
person has fled from the demanding state 
and from justice. 

. 2. The person must be demanded by the 
governor of such other state, as a fugitive 
from justice. 

3. A copy of indictment found, or affida- 
vit, etc., charging the person with crime 
must be presented and be certtfled as au- 
thentic. 

These things being made to appear to the 
executive of this state, it becomes his duty 
to cause the person to be arrested and se- 
cured, for the purposes of rendition. What 
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was shown to the executive of the state of 
Michigan upon the application for the war- 
rant of extradition is not before the court. 

Jackson has petitioned for a writ of habeas 
corpus upon the alleged ground that he has 
been arrested and is held in custody in vio- 
lation of the constitution and laws of the 
United States, specifying several causes. 
Rev. St § 753. 

Every citizen deprived of his liberty is 
eatitled, upon petition setting forth a suflS- 
cient showing, to the writ in order that the 
cause of his arrest and detention may be in- 
quired into. To the writ Hollis C. Pink- 
ham, having said Jackson in custody, has 
made return that he is the agent of the state 
of Massachusetts, named in the warrant of 
the executive of Michigan, and to him di- 
rected, a copy of which warrant is made 
part of the return; that by virtue thereof he, 
as such agent, has said Jackson in custody, 
and that the true cause of such imprison- 
ment and detention of Jackson is set forth 
and fully appears in said warrant 

The right to hold the relator depends whol- 
ly upon the sufficiency of the warrant of ex- 
tradition on its face, and nothing else, and 
with our present views we should not be dis- 
posed to look behind the warrant. The war- 
rant recites proceedings anterior to its is- 
suance, and upon which the executive based 
his action, with a view to show that prima 
facie the requirements of the act of con- 
gress had been complied with, which made 
it the duty of the governor to issue his war- 
rant of extradition. Among other things the 
warrant recites that Pinkham is agent of 
the state of Massachusetts to receive and re- 
move Jackson, the presentation of an au- 
thentic copy of an indictment charging Jack- 
son with crime in that state, and a demand 
by the governor of that state on the execu- 
tive of Michigan. 

The warrant does not state that it has 
been satisfactorily shown to the governor of 
Michigan that Jackson has fled from the 
state of Massachusetts or from justice. 
What it recites on that subject is that the 
executive of Massachusetts "has by letters 
under his hand and made patent by the 
great seal of the state, represented to me 
that one Samuel D. Jackson has fled from 
justice in said state of Massachusetts." Is 
this sufficient on the face of the warrant to 
show prima facie that Jackson has fled from 
justice or from Massachusetts? 

The constitution declares that "a person 
charged with crime, who shall flee from jus- 
tice and be found in another state, shall on 
demand of the executive authority of the 
state from which he fled, be delivered up." 
Now it is manifest that before the executive 
of Michigan is authorized to issue Ms war- 
rant to cause to be arrested and secured, a 
person charged in another state with crime, 
it should be shown by evidence making a 
prima facie case that such person has fled 
from the demanding state. This should be 



shown by competent evidence, as the fact of 
fleeing lies at the foundation of the right to 
issue a warrant of extradition. The certifi- 
cate of the demanding governor is no evi- 
dence of the fact. Neither the act of con- 
gress nor any rule of evidence makes his 
certificate evidence of such fact The act of 
congress makes it the duty of the executive 
of the state "to which such person has fled" 
to cause him to be arrested and secured. 
The mere fact that a citizen of Slichigan has 
been cliarged with crime and indicted in an- 
other state, is not legally sufficient to author- 
ize the arrest and extradition of such citi- 
zen. He may be charged with crime, and 
indicted in a state into which he has never 
entered or was never in, and from which, 
therefore, he never fled. It is as essential 
to the right of arrest and extradition to 
prove to the satisfaction of the governor of 
Michigan that the person charged with crime 
has fled from justice as to prove that he is 
charged with a crime in such other state. 
The latter is sufficiently proved in either of 
the two methods provided by the law of 
congress; by copy of an indictment, or by 
an affidavit made before some magistrate 
charging the person demanded with having 
committed a crime, certified as authentic by 
the demanding governor. No provision is 
made as to the method of proving that the 
person demanded as a fugitive has fled from 
justice. But when the constitution says a 
person charged with crime "who shall flee 
from justice" shall be delivered up, the con- 
verse is, that a person charged with crime 
who shall not have fled from justice shall 
not be delivered up to be removed. Hence 
it is essential that it be shown that the ac- 
cused is a fugitive from justice, and when 
such person represents by petition to a court 
that he is unlawfully deprived of his libertj', 
if the court may act at all, it is a material 
inquiry whether the governor's warrant is 
prima facie sufficient to justify the arrest 
and removal. 

The evidence that the person has fled from 
justice must not only be satisfactory to the 
governor, but must be legally sufficient be- 
fore the executive authority can be exer- 
cised. He cannot act upon rumor nor upon 
the mere representation of a person, nor up- 
on the demanding governor's certificate. It 
should be sworn evidence, such as will au- 
thorize a warrant of arrest in any other case. 

Had the governor of Michigan stated in 
his warrant of arrest and removal that it 
has been satisfactorily shown to him that 
Jackson had fled from justice, or was a 
fugitive from justice from Massachusetts, 
such statement would be prima facie suf- 
ficient and possibly conclusive. There are 
judgments which seem well considered, hold- 
ing the warrant would, if prima facie suf- 
ficient, be conclusive, and that courts will 
not go behind it in such cases. But it is 
manifest If the warrant fails to recite or 
state any conclusion of the executive' issuing 



tl3 Fed. Cas. page 1990 

it, that the person charged has fled, and re- 
cites only that the demanding governor has 
so represented, that the warrant is not legally- 
sufficient to authorize an arrest and extra- 
dition. It is a common principle that a 
process of arrest must he legally sufficient on 
its face. We are called upon to say whether 
the warrant of extradition is prima facie 
sufficient under the constitution and laws of 
congress, and we are of opinion that it is 
not The question is in principle within the 
case of Ex parte Thornton, 9 Tex. 635. The 
warrant recited that it ha-d been represented 
and made known by the demanding governor 
of Arkansas to the governor of Texas, that 
Thornton stands charged with the crime of 
forgery and had fled from justice in the 
state of Arkansas and taken refuge in tjie 
state of Texas; it failed to state that such 
representation was accompanied by an au- 
thenticated copy of an indictment, etc., char- 
ging the relator with crime, and for that rea- 
son the warrant was held defective and in- 
sufficient. That it showed the governor of 
Texas had acted on the mere representation 
of the demanding governor. The exact point 
in the case a;t bar was not raised, but if 
such representation by the demanding gov- 
ernor is not sufficient for one purpose it is 
not as to any other material fact. 

State V. Schlemn, 4 Har. [Del.] 577, has 
been cited. It was ruled in that case that 
"the warrant of the executive under the great 
seal of the state, reciting the facts necessary 
under the act of congress to give him juris- 
diction of the Case, would, at the hearing of 
the habeas corpus, be conclusive evidence 
of the existence of those facts, of his judg- 
ment in relation to them, and of a compliance 
with the constitution of the United States 
and of the act of congress." 

This view has not always been acquiesced 
in by the courts; but assuming the judg- 
ment to be correct, "the facts necessary" to 
give the executive jurisdiction must be stat- 
ed or recited in the warrant. 

Several cases have been cited as control- 
ling the case at bar, holding certain things 
only are essential to be shown to render it 
the duty of the executive on whom the de- 
mand is made to remand, and that inasmuch 
as evidence that the party has fled from jus- 
tice is not stated to be one of the essential 
matters, therefore it is claimed not neces- 
sary either to show such fact or to recite 
in the warrant any conclusion by the execu- 
tive as to the fact. Those cases were de- 
cided on the questions raised therein and are 
authority only as to those questions. 

Courts not unfrequently lay down general 
rules not necessary to the decision of the 
case being considered, and which therefore 
often fail to stand the test when a different 
question, not anticipated or considered, is 
presented. The relator must be discharged. 
We do not suppose his discharge will have 
the necessary effect to defeat his extradi- 
tion, If in fact he has fled from justice. 
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Doubtless the executive, upon a renewed ap- 
plication, can reconsider the case and issue a 
second warrant, for which there is precedent. 
But certainly unless it is shown that the re- 
lator was in Massachusetts at or about the 
time when the offense is charged to have 
been committed and has since that time de- 
parted that state, there would be no just 
or legal ground for saying he had fled from 
justice in Massachusetts. The state of Mas- 
sachusetts enacts that no person should be 
surrendered to the authority of another state 
unless there is sworn evidence "that the par- 
ty charged is a fugitive from justice," 

In Pennsylvania it is said the practice is 
to issue the warrant of surrender whenever 
a requisition is supported by indictment, etc., 
"and by an affidavit that the defendant has 
fled from such state into one where the war- 
rant is demanded." 6 Pa. Law J. 412. See, 
also, Hurd, Hab. Corp. p. 606, where it is 
said "there must be an actual fleeing from 
justice, and of this the governor of the state 
of whom the demand is made should be sat- 
isfled." See, also Ex parte Srciith [Case No. 
12,968]. 

The importance of adhering to the views 
expressed could be made apparent by refer- 
ring to many cases where indictments have 
been found in one state upon no evidence or 
upon wholly insufficient evidence, and where 
the indictment subserved no end of justice. 
We have in mind an indictment found in a 
neighboring state against a citizen of Mich- 
igan upon wholly insufficient evidence in- 
spired by revenge and black-mailing pur- 
poses. It was said a late governor of Mich- 
igan inquired into the facts and refused to 
issue a warrant We noticed iu the papers 
of an adjoining state, not long since, that one 
or more indictments had been found by a 
grand jury without any evidence whatever, 
on request of a prosecuting officer. 

Such cases, considering the facility with 
which indictments are sometimes obtained, 
afford sufficient justification not only to the 
executive of a state on whom a demand for 
extradition is made, but to the courts to see 
that the case falls within the laws. 
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Patent Office Appeals — Affidavits — Patexta- 
BLE Novelty— BuitDEN of Proof. 

[1. Affidavits included among the papers sent 
up from the office, but which were not taken by 
authority of the commissioner or acted upon by 
him in forming his decision, cannot be consid- 
ered by the judge.] 

[2. The question whether changing the form 
of the glass lenses in vault illuminating sashes 
or frames from a double convex to an inverted 
pyramidal shape, for the purpose of a better 
diffusion of light accomplishes any beneficial 
result, cannot be decided by a mere a priori argu- 
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iQent; and, as the burden of proof is on the ap- 
plicant, if he produces none, the application 
should be rejected.] 

Appeal from the decision of the commis- 
sioner of patents refusing a patent to George 
R, Jackson, for a new and useful improve- 
ment on the divided or many-glass vault. 

Z. C. Robbtns, for appellant 

MORSELL, Circuit Judge. This applica- 
tion appears to have been rejected on the 
ground of analogous use or want of novelty. 
The specification as amended is in these 
words: "I claim nothing new in a divided 
frame or perforated plate or partitioned 
plane surface, provided with glasses or 
lenses to convey the light therethrough, ir- 
respective of the form of glass employed, as 
such is common to window-sashes or frames, 
both square and round, and is in use for 
vault lights, as herein specified; but what I 
do claim as new and useful herein, and de- 
sire to secure by letters-patent, is providing 
the openings or spaces of the partitioned or 
perforated frame A, which forms the vault- 
light sash or cover, with a series of polyg- 
onal glasses B, of inverted pyramidal form 
at their lower ends A', for the purpose of a 
better lateral and wider or more general 
diffusion of the light on all sides of the 
cover within the surrounding closed space 
or dark body, and on or against the sides of 
the vault, as shown and described." In a 
further description of his device or contriv- 
ance, he says: "The hole or throat O of 
the vault has beveled or inclined sides, as 
clearly shown in Fig. 1, so as to allow the 
glasses to throw or spread the rays of light 
within the vault" In further explaining 
the nature of his invention, he says: "The 
glasses B. owing to the form of their bases 
or lower surfaces A', will throw or spread 
the light laterally, the angle of incidence be- 
ing equal to the angle of refraction, while 
the rays of light in passing through the 
lenses b of the ordinary vault lights will 
cross at the focal points without being much 
spread or diffused within the vault, as pre- 
viously stated." The commissioner supposed 
that there was nothing substantially new in 
the principles embraced within this specifica- 
tion, and referred to the patent of Thaddeus 
Hyatt of November 12th, 1845 [No. 4,266], 
reissued April 3d, 1855 [No. 303], as cover- 
ing all that is embraced in the alleged in- 
vention. Hyatt's claim, as stated in hia 
patent, appears to be "the combining with 
the covering-plate B B a series of glasses of 
any suitable form, or of lenses, such as are 
shown at A A, said combination being ef- 
fected substantially in the manner described 
by the aid of laminal wood or of soft metal, 
as shown at C, and the glasses or lenses 
being defended from injury by knobs or pro- 
tuberances, as herein set forth." In his ap- 
plication for his reissued patent he very par- 
tieuh>rly describes bis inventions, and of the 
aceitteiital omission in his first application of 



several other modes of applying his said in- 
vention. 

As relates to the particular point now un- 
der consideration, he says: "By my inven- 
tion more light can be admitted, notwith- 
standing a portion of the area is occupied 
by the grating, for the reason that much 
thinner glass can be used, more readily dis- 
posed to spread the light to advantage, and, 
if desired, can be partially protected against 
scratching." Further on, he says: ''In the 
section Fig. 2 the form which I have given 
to the glasses is that of lenses, and the man- 
ner of setting them in wood is fully repre- 
sented. C C are two laminae of wood, in 
the upper of which the lenses are aifljsed 
in such manner as that their convex faces 
shall project above the surface of the iron 
casting; the lowermost piece bears on the 
edges of the lenses and keeps them in 
place," &c. * * * "I prefer to make my il- 
luminating glasses circular and convex on 
one side, as represented; but they may be 
made square or in other forms and have 
their faces flat I do not intend, therefore, 
to limit myself to any particular number or 
form of the glasses." Still further, he says: 
"I have herein specified three modes in which 
the principle or character of my Invention 
may be applied; but it will be obvious that 
other modifications may be made coming 
within the range or scope of the said princi- 
ple. What I claim as my invention, and de- 
sire to secure hj letters-patent in covers for 
openings to vaults in floors, decks, &c., is 
making them of a metallic grating or per- 
forated metallic plate with the apertures so 
small that persons or bodies passing over or 
falling on them may be entirely sustained 
by the metal, substantially as described; but 
this I only claim when the apertures are pro- 
tected by glass, substantially as and for the 
purpose specified. And I also claim, in com- 
bination with the grating or perforated cov- 
er and glass fitted thereto, the knobs or pro- 
tuberances on the upper surface of the 
grating or perforated plate for preventing 
the abrasion or scratching of the glass, sub- 
stantially as specified." 

The commissioner's decision is placed up- 
on two grounds: First. That the application 
does not sufficiently show the fact that it is 
at most only an improvement upon an ex- 
isting patent Secondly. That the claim 
now presented seems to be foimded on a 
mere change of form; that no advantage is 
likely to accrue from the use of this particu- 
lar shape to the glasses, instead of those 
which had before been in use. He pro- 
ceeds: "It is said in behalf of the applicant 
that his form of the vault glasses causes the 
rays of light to diverge, whereas the double 
convex glass causes those rays to converge. 
Practically, I do not perceive any material 
difference which this can make. As those 
glasses are usually constructed, or at least 
as they may readily be constructed, the 
point where the converging rays of lighi 
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meet will be within half an inch of the un- 
der surface of the glass; from that point as 
a centre they may be made to diverge at 
any angle that may be necessary. In the 
case now "under consideration the centre of 
divergence is within the surface of the 
vault glass. Upon Hyatt's plan that centre 
is, say, half an inch below the lower sur- 
face. Starting from these two points, they 
may be made to proceed substantially paral- 
lel to each other, the one perhaps an inch 
above the other. I see no special advantage 
in this." 

The reasons of appeal are, in substance- 
First That the character of the invention 
covered by Hyatt's patents has been mis- 
represented (or misunderstood, I suppose, is 
meant). Second. That the commissioner 
erred in deciding that Jackson's specification 
does not sufficiently show the fact that his 
application was for an improvement upon an 
existing patent Third. That the commis- 
sioner erred in suggesting that the glasses in 
Hyatt's vault covers may be readily con- 
structed in such a manner that the point 
where the converging rays of light meet will 
be within half an inch of the under surface 
of the glass, there being no evidence to show 
that he ever did originate or use anything of 
the kind. 

The commissioner in his report, among oth- 
er things, further says: "It is well settled 
that a mere change of form is 'not the subject 
of a patent I thought the applicant had 
shown nothing more than a mere change of 
form of what had been previously used, and 
decided accordingly." He further says: 
"Lenses had before been made of various 
shapes, among which were the plano-convex. 
It was very clear to my mind that the pro- 
posed convexity of the' inferior surfaces of 
these lenses fairly included all the various 
degrees of convexity, allowing the patentee 
to fix upon that particular degree which ex- 
periment should show best adapted to his 
purpose. To make these inferior surfaces of 
a pyramidal form did not seem to me pat- 
entable, any more than it would now be 
patentable to construct them of a conical or 
any other figure in which they could not be 
shown to have been made previously. These 
all seemed to me mere changes of form." As 
to the argument used by the appellant to 
show the fact of the superiority of his glass- 
es, founded upon the principle of a well- 
settled law of the refraction of light, the 
commissioner says: "That law is, that a ray 
of light, in passing from a rarer into a denser 
medium, inclines towards a perpendicular to 
the surface through which the ray so passes; 
and in passing from a denser into a rarer 
medium, always diverges from a perpendic- 
ular, not (as the applicant claims) by making 
the angle of incidence equal to the angle of 
refraction, but the degree of refraction de- 
pends upon the relative density of the two- 
media, and upon other circumstances not nec- 
essary to be mentioned in this connection." 
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He says, further, as to the assumption of the 
♦applicant that the convex lens causes the 
rays of light to converge, while the pyrami- 
dal form causes them to diverge, if this were 
true, he does not see how it helps the appli- 
cant's case; and shows the fallacy of the argu- 
ment by diagrams of eachof the glasses, show- 
ing that there would be no material advantage 
gained as to scattering the rays of light be- 
fore they reached the floors of the vault. 
The commissioner proceeds: "But the appli- 
cant is wrong in his science. The pyramidal 
lens will not cause the refracted rays to di- 
verge. They will converge as weU as those 
which pass through the convex lens. The 
vertical rays in passing out from the inferior 
surface will be deflected from a pei-pendicu- 
iar and made to take the directions m. p. and 
m. p. It is, however, well known that when 
the ray of light as before said, reaches the 
inferior surface of the respective lenses it 
does not entirely pass through the lens, but 
a portion in each case will be reflected 
back into the interior of the lens until it 
strikes another exterior siirface, when a por- 
tion passes through, being refracted from a 
perpendicular, and a portion is a second time 
reflected back, and so on continually. This 
principle will modify the question to some 
extent so that we cannot pronounce a priori 
as to the final result Experiment may show 
conclusions different from argument In 
such cases it has always seemed to me that 
the burden of proof was upon the applicant, 
and there is not a particle of proof presented 
by him on that head in this case." 

At the time and place appointed for the 
hearing of this cause, the commissioner laid 
before me all the original papers in the case, 
and his written report and the reasons of 
appeal, and the same was submitted on the 
written argument of the appellant The prin- 
cipal question in the case is whether the pe- 
culiar device in the construction and form 
of the appellant's glass, and its operation in 
connection with the flaring sides of the neck 
of the* vault supposed to cause the rays of 
light to diverge at a point within the glass, 
is not an improved invention in illuminating 
vault covers. In his argument before me, 
the counsel for the appellant supposes the 
commissioner to have been deceived in the 
essential difference between his glass and 
that of Hyatt's. He contends that no case 
can be shown of a glass with a flat outer 
surface and a pointed, many-faced refracting 
inner surface, that has been used for any 
purpose whatever; that an inverted glass 
pyramid cannot be termed a lens. The i-ays of 
light, in passing through an inverted pyra- 
mid, (with the exception of the single ray 
which passes through its centre,) are reflect- 
ed from the inclined surface against which 
they first strike to the opposite face of the 
pyramid, through which they pass obliquely 
outwards at any desired angle, the angles of 
said reflection and refraction depending up- 
on the greater or less degree of inclination of 
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tlie sides of said inverted pyramid. The ar- 
gument continues: "Now, a lens must haT€? 
a curved surface wMch is tlie segment of a 
circle. A hemispliere, therefore, is a lens of 
the highest power than can be used by Mr. 
Hyatt A lens of this proportion will only 
diverge the rays of light which pass through 
it near its periphery the distance of eighteen 
inches from a vertical line passing through 
its centre in descending the distance of eight 
feet Therefore, if Hyatt should use this 
form of lens in his vault cover, and should 
taper the opening closed by said cover, you 
will perceive that the rays of light passing 
through the same would only be diverged 
eighteen inches beyond the periphery of the 
opening in the pavement in descending the 
distance of eight feet; consequently, the idea 
that the light can be as perfectly difCused 
throughout an apartment when it enters 
through a series of lenses set in a cover 
which closes an opening in its ceiling as 
when the light passes through a series of 
inverted glass pyramids set in said cover, is 
an egregious fallacy." 

In considering this case, it will be impor- 
tant to ascertain whether the modus oper- 
andi is substantially the same in this as 
in Hyatt's glasses, or whether Jackson's de- 
vice develops some new and useful principle. 
The object and purpose of both seem to be 
in the most perfect way to illuminate vaults 
by transparent glasses. The commissioner 
says that experiment may show conclusions 
different from argument In such cases, the 
burden of proof is upon the applicant, and 
there was not a particle of proof presented 
by him on that head in this case. The com- 
missioner, therefore, decided upon what he 
thought were the theoretical principles ap- 
plicable thereto. The very learned views 
which he has taken on this branch of the 
subject would make it unnecessary for me 
to add anything; but it will appear from 
the part of the argument recited, made before 
me by the counsel for the appellant, that the 
position now taken is different, in some re- 
spects, from that which was made before the 
commissioner. He now argues that his 
glasses, from their peculiar form and shape, 
reflect all the rays of light except one pass- 
ing through the centre to the opposite face 
of the pyramid, through which they pass 
obliquely outward to any angle, and that 
such his drawings represent "Whether such 
is the case or not, is far from appearing to 
me to be obvious. In opposition to this idea^- 
giving his glass all the inclination he claims 
for it— I observe that the rays of light will 
fall at all angles on his glasses, a part of 
which will pass through by refraction with- 
out having been first reflected, and the re- 
maining portion will also pass thi-ough after 
having been reflected. This, if correct, would 
in a considerable measure effect the conse- 
quence which his been deduced. It may also 
be remarked that this operation, in some, if 
not in the same, degree would be the case I 



with Hyatt's glasses. It appears, also, from 
the letter of the appellant that such is the 
mode of operation claimed by himself. It is, 
however, certain that the form of the glass, 
in connection with the flaring sides of the 
throat of the vault, is new; and if its oper- 
ation be to effect a divergency of the rays 
of light from a point within the glass, as 
appears from the specification and drawings, 
whether the mode of its passing out be by 
reflection or refraction, it would be the 
means, certainly, of causing greater light in 
the upper part of the vault; and as the 
many-sided form of the glass, according to 
the best information I have been able to ob- 
tain, is better for spreading the light later- 
ally, the same effect would be produced in 
the lower part also. Hyatt's glass, where 
the point of divergency is at some distance 
below the glass, it would seem would be in- 
ferior, of course, and the difference, if very 
great, would be evidence of an improved 
invention. The ascertainment of this fact, 
therefore, is of importance. The rule of law 
applicable to this point may be found stated 
in Webst Pat subject-matter pp. 29, 30, 
thus: "Whenever the change and its conse- 
quences, taken together and viewed as a 
sum, are considerable, there must be a suf- 
ficiency of invention to support a patent" 
The commissioner very properly says: "We 
cannot pronounce a priori as to the final re- 
sult Experiment may show conclusions dif- 
ferent from argument In such eases it has 
always seemed to me that the burden of 
proof was upon the applicant; and there Is 
not a particle of proof presented by him on 
that head in this case." I find among the 
papers sent up from the office a number of 
affidavits taken by the appellant in New 
York, made by mei*ehants and mechanics 
upon the subject in this case of experiments 
•made with the appellant's glass, compared 
with that of Hyatt's, from which it would 
appear that the result is much superior to 
Hyatt's in illuminattng the vault. But these 
affldavits, not having been taken by the au- 
thority of the commissioner, and acted upon 
by him in forming his decision in this case, 
I can of course take no judicial notice of. 
In the absence of such experimental evi- 
dence, I think the principles stated as the 
grounds of his judgment on this point are 
correct I hope, however, it may not be 
thought improper respectfully to suggest the 
propriety of the commissioner's giving his au- 
thority to suffer depositions to be regularly 
taken and laid before him for his further ac- 
tion as to the practical effect of the appel- 
lant's glass, and to give him notice to that 
effect. If this should be done, my opinion 
on the point first mentioned in the opinion 
of the commissioner is that the particular in- 
vention of the appellant ought to be distinct- 
ly stated in his specification, and that he can 
have a patent only for that; but this, I 
think, he has aU'eady done. I think the de- 
cision of the commissioner must be aL*irme(J 



[13 Fed. Cas. page 208] 

Case No. 7,137. 

In re JACKSON et al. , 

[2 N. B. B. 508 (Quarto, 159).3 i 

District C!ourt, North Carolina. 1869.2 

Bankisuptot — Homestead — Account op As- 
signee. 

1. Where bankrupts claimed under the state 
law, and the assignee attempted to set apart 
homesteads out of their real estate, and the 
creditors excepted to the assignee's report in 
that respect, held, that the bankrupts were not 
so entitled, and a failure or refusal by the as- 
signee to sell the real estate in question for 
benefit of creditors makes him responsible. 

2. Semble, that it was unnecessary to except 
to the report of the assignee. Exception to bis 
account for omission to charge hmiself with 
value of said real estate would suffice. In re 
Farish [Case No. 4,647], affirmed. 

I, W. A. Guthrie, one of the registers of 
said court of bankruptcy, do hereby certify 
iiat in the course of the proceedings in said 
cause before me, the foUowing questions, 
pertinent to the same, arose upon exceptions, 
and were stated and agreed to by Thos. 
Chatterton & Co., Wesson & Huntling, 
George A. Davis & Co., and Haviland, Titus 
& Co., by their attorney, John W. Hinsdale. 

First Whether said bankrupts [Jackson & 
Pearce], or either of them, are entitled to a 
homestead under the bankrupt law [of 1867? 
14 Stat 517], they never having complied 
with any of the requirements of the act of 
1858 and 1859, of the general assembly ^of 
North Carolina, entitled, i'An act to establish 
a freehold homestead," ratified February 
16th, 1859 [Laws N. C. 1858-59, p. 81]. 

Second. Whether the present is a proper 
time for creditors to except to the action of 
the assignee in setting apart as exempted 
property, to the bankrupts any real property, 
the report of the assignee having been filed 
more than twenty days prior to the taking 
of exceptions thereto. 

The creditors by their attorneys insisted 
that: 

First This assignment of homestead can- 
not be made under the head of "necessaries." 
See decision of Brooks, J., in Re Thornton 
[Case No. 13,994]. 

Second. The assignment can only be made 
under general clause forty-seven, section 
fourteen of the bankrupt act of 1867, of 
which the following is an extract: "Pro- 
vided, however, that there shall be excepted 
from the operation of the provisions of this 
section, * * « <■ And such other property 
not included in the foregoing exceptions as 
is exempted from levy and sale upon execu- 
tion, or other process, or order of any court 
by the laws of the state in which the bank- 
rupt has his domicn, at the time of the com- 
mencement of the proceedmgs in bankrupt- 
cy, to an amount not exceeding that allowed 
by such state exemption laws, in force in the 
year eighteen hundred and sixty-four." The 

1 [Reprinted by permission.] 

2 [District not given.] 
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only homestead exemption law of North Car- 
olina in force in 1864 was the act of 1858 
and 1859 (chapter 38) ratified 16th day of 
February, 1859. This act does not exempt 
a homestead per se, but prescribes certain 
forms by which a homestead may be ex- 
empted, the observances of which are con- 
ditions precedent to the exemption, and 
must be followed strictly. Section third of 
this act declares that the homestead or 
house so laid off, shall not be subject to exe- 
cution, &c., plainly indicating that unless it 
shall be laid off according to the provisions 
of said act, it will remain subject to execu- 
tion. 

Third. The first section of the act requires 
that a petition be filed in the coimty court 
for the laying off of a homestead of a cer- 
tain value, upon which three freeholders are 
to be appointed to lay off and allot the said 
homestead by metes and bounds, and return 
the same to the next term of said court 
The second section directs that the return 
shall be recorded by the register of the coun- 
ty, and that certain public notice of the same 
shall be given by the derk. The omission 
of a single one of the above requirements 
invalidates the exemption. 

Fourth." It is against public policy to ex- 
empt a homestead without notice to the pub- 
lic of such exemption. It is also against 
public policy that a homestead be exempted 
which has not been ascertained, limited, and 
set apart beforehand. Creditors have a 
right to know what property is to be exempt- 
ed; this cannot be known when it has never 
been ascertained or limited. Section third 
expressly provides that the homestead laid 
off according to the act shall not be subject 
to execution for any debts contracted or 
cause of action arising after the same is 
registered. The necessary inference from 
which is, that although the land might have 
been set apart unless the return of the free- 
holders shall have been registered, it is still 
subject to levy and sale. It is not pretend- 
ed that any one of the requirements of the 
act has been complied with. In re Farish 
[Case No. 4,647]. 

Fifth. The assignments of homesteads to 
the bankrupts by the assignee is void, ab 
initio, and may be treated as a nullity by 
the court 1st. The assignee derives his ti- 
tle to all the land and other property not 
excepted by the bankrupt act l>y virtue of 
the act itself— and the assignment made to 
him by the judge or register pursuant there- 
to. As to the real estate, the assignee takes 
an estate to himself and his heirs. 2d. All 
the real estate of the bankrupts in North 
Carolina passes to the assignee, except that 
of one who has had a homestead regularly 
allotted to him according to the act of '58-59. 
See In re Farish [supra]. 3d. The assign- 
ment of the assignee to the bankrupt of any 
real estate which had not been previously set 
apart to him under the act of '58-59 does not 
in any way divest the assignee of his title 
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to the said land, and is a nullity, for— 4tli. 
The assignment by assignee to bankrupt is 
not a deed— being without a seal. 5th. It is 
without a consideration. 6th. It is fraudu- 
lent as to creditors, being a wrongful and 
unauthorized diminution of the assets in 
which they were interested. 

Sixth. The present is a proper time to 
bring the matter before the court. If the as- 
signment is void ab initio, the court can set 
it aside at any time upon proper applica- 
tion. Rule XIX., general orders in bank- 
ruptcy, requiring the assignee to make report 
to the court within twenty days after re- 
ceiving the deed of assignment of the arti- 
cles set ofiC to the bankrupt by him according 
to the fourteenth section of the act, with the 
estimated value of each article, and giving 
the right to any creditor to take exceptions 
to the determination of the assignee within 
twenty days after the filing of the report, 
has application only when the propeity is 
such as it is within the discretion of the as- 
signee to set apart, as household or kitchen 
furniture or other articles and necessaries. 
The twenty days' limitation does not apply 
where land is set apart. For the assignee 
cannot set apart land not previously exempt- 
ed. The assignee is not required by rule 
XIX. to make a report of land set apart, as 
real estate is not comprehended under the 
term "articles" (see decision of Brooks, J., 
in Re Thornton [supra]), and consequently 
The creditor need not except to the determi- 
nation of the assignee, within twenty days, 
as to land which is property, not included un- 
der the head of "Articles." The time in 
which to except to an exemption of real es- 
tate is therefore unlimited. 

Seventh. The title to the real property in 
question having never passed out of the as- 
signee, it is competent for the court to order 
its sale. 

BROOKS, District Judge. The register 
should have furnished with his certificate a 
copy of the report of the assignee, making 
exemption in this case, or stated the sub- 
stance of the same. He has, however, stat- 
ed barely enough to enable us to infer that 
the said report contains anything in relation 
to a homestead. The register, at least, 
should have stated that the assignee attempt- 
ed to exempt a homestead or refused to do 
so. Both questions propounded in this cer- 
tificate have been fully answered by me in 
the opinion filed in the office of jVIr. Register 
Shaffer in Re Farish [supra]. I doubt wheth- 
er it is necessary to except to the report of 
an assignee, in which he attempts to exempt 
land at any time. I rather incline to the 
opinion that any such attempt is so entirely 
void, that it would be sufficient to hold the 
assignee responsible for the value of the 
land so attempted to be exempted, if cred- 
itors should except to his account for the 
omission to charge himself with such value. 
The assignee in this case will be held re- 



sponsible if he refuses or fails to sell the real 
estate— attempted to be reserved to the bank- 
rupt, or either of them; and accounts for the 
proceeds, in his general account of assets re- 
ceived. 
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In re JACKSON. 

[8 N. B. R. 424.] i 

District Court, E. D, North Carolina. 1874. 

Baxkhoptot — Discharge — Examixatios of 
Bankkupt— Costs— Who Liable. 

1. Where, on the return of an order to show 
cause why a bankrupt should not be dischar- 
ged, a creditor appeared and asked leave to ex- 
amine the bankrupt, hdd, the creditor must pay 
the register the cost per folio of taking the depo- 
sition, but not his per diem, or fees for admin- 
istering oath, or granting certificate. 

2. The creditor' must pay for such services 
performed by the register at his request, as are 
in addition to those that the register would 
have been compelled to perform had the cred- 
itor not appeared. 

3. The bankrupt, or his estate, must pay for 
such part of the services as would have to be 
necessarily performed had the creditor not ap- 
peared. 

4. The party examining has a right to have 
the examination reduced to writing, and sworn 
to and subscribed by the witness. 

[In bankruptcy. In the matter of Alfred 
Jackson.] 

I, Wm. A. Guthrie, one of the registers of 
said court in bankruptcy, do hereby certify 
that, in* the course of the proceedings in said 
cause before me, the following questions, per- 
tinent to the said proceedings, arose, and 
were stated and agreed to by the opposing 
parties, to wit: First. Whether the register 
in bankruptcy is required by law to take 
down, in' writing, the examinations of a 
bankrupt at the meeting of creditors to show 
cause, upon being requested to do so by a 
creditor? Second. Whether, if it is neces- 
sary to reduce the examination to writing, 
the fees for the service should be paid by 
the bankrupt or the creditor? On the 6th 
day of February, 1873, before me at a meeting 
of creditors in the above matter to show 
cause, personally appeared John W^ Hins- 
dale, Esq., attorney for James M. Gilvany, a 
creditor, and B. Fuller, Esq., attorney for the 
banknipt, and also the bankrupt himself. J. 
W. Hinsdale then asked leave to examine the 
bankrupt under oath, which was granted, and 
the bankrupt duly sworn by the register. 
Thereupon the above questions were raised as 
to reducing the examinations to writing, J. W. 
Hinsdale insisting that it was the duty of 
the register to take down the examination in 
writing. The register was of the opinion: 
1st That the examination was not necessa- 
rily required to be reduced to writing, as in 
case of taking testimony. 2d. That if the 
creditor desired the examination to be taken 
down in writing he should pay for the serv- 

1 [Reprinted by permission.] 
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ices. And the said parties requested that 
the same should be certified to your honor 
for your opinion thereon. Meeting to show 
cause was then adjourned until March 14th, 
1873. 

J. W. Hinsdale, for creditor. 
B. Fuller, for bankrupt 

BROOKS, District Judge. When the bank- 
rupt appears before the register to/take and 
subscribe the final oath, he may be examined 
by any creditor, or by the assignee in the 
interest of creditors, with the view to show 
that the requirements of the act, or some one 
of such requirements, have not been con- 
formed to. To this end any creditor may 
question him particularly, whether he has 
done or permitted any of the acts forbidden, 
or if he has failed or omitted to perform any 
of the acts specified to be done in the twenty- 
ninth section of the act [of 1867 (14 Stat 
531)]. If the creditor making such examina- 
tion desire the questions smd. answers, or the 
examination in any form, reduced to writing 
by the register, such creditor must pay to 
the register his fees per folio— as for other 
depositions. This would be a service ren- 
dered at such creditor's request, and would 
come under an express provision of the law. 

In conducting such examin^„on the regis- 
ter should use that discretion which a judge 
is often called upon to exercise. He should 
not so restrict the inquiries as to keep back 
any pertinent trutii, nor allow a useless con- 
sumption of time, or the debtor to be merely 
harassed. The fees to be paid by the cred- 
itor would not embrace the per diem compen- 
sation to the register, or his fee for admin- 
istering the oath, or the certificate referred, 
as these are required to be performed if no 
creditor appears. 



JACKSON, The HAI.LIE. See Case No. 6,- 
451. 
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Case Wo. 7,1S9. 

JACKSON V. BAKER. 

[1 Wash. O- O. 394.] i 

Circuit Court, D. Pennsylvania. April Term, 
1806. 

Simple Coktbact Debt— Extinguishment bt 
Taking a Bond. 

Where a commission merchant takes a hond 
for a simple contract debt due to him for goods 
sold on commission, and includes in the same in- 
strument a debt due to himself, he makes him- 
self answerable to his principal for the amount 
of the goods; as he has deprived him of the 
means of pursuing his claim against his debtor; 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 
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by extinguishing the debt due by simple con- 
tract. 
[Cited in Townes v. Birchett, 12 Leigh (Va.) 

189; Rogers v. Bradford, 1 Piuney, 432; 

Goldsmith v. Manheim, 109 Mass. 190.] 

The plaintifE consigned a number of boxes 
of hats, to the defendant to sell. The only 
question in dispute was, as to one box, which 
the defendant sold on credit for 211 dollars; 
the amount of which, the defendant included 
in a bond, taken to himself,, from the pur- 
chaser, for a much larger sum, part of which 
was due to the defendant personally. 

Hallowell, for defendant, insisted, that the 
plaintiff ought not to recover the above sum 
of 211 dollars, as the defendant had not yet 
received it from the person who purchased 
that box of hats; and that his taking a bond 
for the amount, made no difEerence. Price 
V. Ralson, 2 Dall. [2 U. S.] 60. 

THE COURT stopped Meredith, who was 
for the plaintiff; and informed the jury, that 
the defendant ought either to have paid this 
money to the plaintiff, or enabled him to look 
to the purchaser. But that he had not done 
the former, and had disabled himself from 
doing the latter. That the plaintiff could 
not have sued the purchaser, because the 
simple contract debt was extinguished by the 
bond; and the defendant, having mixed the 
debt due to himself, and to the plaintiff, in one 
bond, taken in his own name, that the plain- 
tiff had no remedy in the bond; and it does 
not appear, that any offer was made to as- 
sign the bond. If the plaintiff cannot re- 
cover from the defendant now, when can he 
recover? Sue him when he pleases, the de- 
fendant may keep him at arm's length, by 
saying, "I have not yet collected the money." 
Whereas, the debt having been originally due 
to the plaintiff, he might have sued for it at 
any time, in his own name, if he had not 
been prevented by the conduct of the defend- 
ant; who, if he is the cause why the plaintiff 
cannot sue the real debtor, makes himself 
the debtor. The jury foimd accordingly for 
the plaintiff. 

[See Case No. 7,130, where a rule for a new 
trial was discharged.] 
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JACKSON V, BAKER. 

[1 Wash. O. C. 445.] i 

Circuit Court D. Pennsylvania. April Term, 
1806. 

Sales on CoaraiissiON — Simple Contract Debt — 
Acceptance op Bond — Action bij Pbinoipal 

FOK PROCEEDS OF SaLE OF GoODS — PbEVIODS 

Demand of Bond. 

1. Where an agent, who has sold the goods of 
his principal, has taken a bond for the amount 
of the sale, in place of the simple contract debt 
originally contracted for the goods, and has in- 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 
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eluded in the bond a debt due to him on his 
own account, by the debtor for the goods; a de- 
mand of the bond, before action brought against 
him by the principal, for the proceeds of the 
sale of the goods, is not necessary. 

2. Aliter, if the bond had not been taken for 
any sum but that due for the goods of the prin- 
cipal. 

Rule for new trial: 1st. Because the de- 
fendant was not answerable, until he 
should have received the money. [Bond v. 
Haas] 2 Dall, [2 U. S.] 134, 2d. That indeb- 
itatus assumpsit for money had and receiv- 
ed, will not lie in this case. 

BY THE COURT. On the first point, I 
repeated what was stated in the charge to 
the jury.2 Secondly. That the conduct of 
the defendant, by extinguishing the original 
debt, and destroying all privity between the 
plaintiff, and the person to whom the goods 
were sold, is to be considered as a receiver 
of that debt, to the use of the plaintiff, as 
much so, as if he had released the debt. 
Rule discharged. 

[See Case No. 7,129.] 



Case ISTo. 7,131. 

JACKSON V. BANK OF THI3 UNITED 
STATES et ah 

[5 Cranch, C. C. 1.] i 

Circuit Court, District of Columbia. Dec. 1, 
1836. 

Judgment — Lien on £3ubsequenti.t Acqdiked 

Land — Revival, — Scire Facias — Notice 

— Record — Pukchasek. 

1. A judgment binds lands subsequently ac- 
quired. 

2. If the judgment be revived between the 
original parties, it is not necessary to issue a 
scire facias against the terre-tenants who pur- 
chased more than a year after the judgment, 
and before its revival; nor is it necessary, dur- 
ing the life of the original defendant, to issue 
any scire facias to his vendees who purchased 
after the judgment; nor to bring in all the terre- 
tenants; nor is it material that the debtor was 
solvent for a long time after the judgment; for 
purchasers are bound to take notice of judg- 
ments on record. 

3. It is no objection that the judgment is of 
twelve years' standing, if it has been revived 
within the twelve years, and twelve years have 
not elapsed since its revival. 

4. It seems that a purchaser of lands bound 
by a judgment against the vendor, may move to 
quash the execution upon its return, or may 
have an audita querela. 

2 The principal ground used on this argument 
for a new trial, was, that the plaintiff ought to 
have demanded the bond, before he brought the 
suit. The court, in answer to this, observed, 
that if a bond had been taken for this debt 
alone, this argument might have weight in it. 
But, as it was mixed with the defendant's mon- 
ey, such demand was unnecessary; because, the 
plaintiff could not have compelled the defendant 
to deliver the evidence of a debt due to the de- 
fendant, though in part it contained money due 
to lie plaintiff. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Bill for injunction to stay execution levied 
upon land sold by the debtor after judg- 
ment, and while it was dead or sleeping. 
There was also a motion at law to quash the 
return of the fieri facias. 

The bill states that the complainant [Rachel 
Jackson] is owner of lot No. 9, in Threlkeld's 
addition to Georgetown, on which the mar- 
shal recently levied a fieri facias, issued 
upon a judgment in favor of Jeremiah Bro- 
naugh agg-inst John W. Bronaugh and Henry 
Suttle, rendered in June term, 1811, and re- 
cently entered for the use of the Bank of 
the United States. That on the 18th of Sep- 
tember, 1816, the lot was conveyed to John 
W. Bronaugh. That on the 23d of Januarj% 
1819, he conveyed it to Thomas G. Moncure, 
in trust to pay certain judgments rendered 
against the said John W. Bronaugh at June 
term, 1818. That on the 14th of June, 1819, 
Joseph Jackson, the complainant's husband, 
purchased the lot at the sale under that deed 
of trust, and died seized on the 21st of May, 
1831. That he purchased it bona fide, for 
valuable consideration, without notice of the 
judgment of 1811, and in full confidence that 
it was sold for the satisfaction, as far as it 
would go, of all the judgments which bound 
it. That it was devised, in fee, to the com- 
plainant, by her husband; that she imme- 
diately took possession of it, and has held 
it ever since. That on the 4th of August, 
1831, the execution was levied upon it. That 
on the 15th of June, 1811, the judgment was 
rendered upon which the execution was is- 
sued for aghty-six dollars, with interest from 
the 24th of October,- 1809, and costs, $18.69. 
That on the 20th of November, 1820, the said 
John W. Bronaugh was discharged under the 
insolvent act; and that Jeremiah Bronaugh, 
the plaintifiE in that judgment, was appointed 
his trustee, and issued a scire facias against 
the said John W. Bronaugh and Henry Sut- 
tle, returnable to April term, 1821, to revive 
the judgment, and on the 9th of April, 1821, 
execution was thereupon awarded against 
them, but not issued; and no scire facias was 
issued against the paid Joseph Jackson or 
any other terre-tenant; and the judgment 
was suffered again to expire; and that it thus 
remained until the 19th of March, 1829, when 
the said Jeremiah Bronaugh, having pm-- 
ehased other lots bound by the same judg- 
ment, and being indebted to the Bank of the 
United States, caused the judgment to be 
entered for the use of that bank, on the 
docket, but that it still remained dead and 
barred, and "above 12 years' standiag," and 
no longer "good and pleadable," or capable 
of being given in evidence, until the 11th of 
February, 1830, when another scire facias to 
revive the judgment was issued against the 
said John W Bronaugh and Henry Suttle 
only, to show cause why execution should 
not issue against them, their lauds, tene- 
ments, goods, and chattels; and neither the 
said Joseph Jackson, the tenant in possession, 
nor any other terre-tenant had notice. That 
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on the 6tli of December, 1830, Suttle's death 
was suggested, and execution was awarded 
against John "W Bronaugh alone, as survivor 
of the said Henry Suttle, and not of the lands 
of which he was seized at the time of the 
judgment, &c. That on the 1st of August, 
1831, the lirst execution was issued on the 
original judgment commanding the debt and 
costs to be made "of the goods and chattels, 
lands and tenements of the said John W. 
Bronaugh," under which execution the com- 
plainant's lot was seized, &c. That Jackson's 
purchase under the deed of trust from John 
W. Bronaugh, was known to his brother, the 
said Jeremiah Bronaugh, at the time; and 
that he knew of that deed of trust and the 
sale under it. That it was irregular to issue 
the scire facias after the judgment had been 
standing more than eighteen years, without 
the previous leave of the court, or even after 
twelve years, without scire facias to the ten- 
ant in possession. That the said Jackson 
had a valid defence at law against the said 
judgment, which the said parties weU knew, 
but of which he was deprived by their omis- 
sion to make him a party to the scire facias; 
namely, the presumption of payment arising 
from all the circumstances of the ease, as 
well as the statute of limitations. That there 
are other landsequally bound by the judgment 
namely, lots 100 aJQd 110 in Threlkeld's addi- 
tion to Georgetown, now owned by the Bank 
of the United States, &c., &c., stating many 
other lots. That the complainant is entitled 
to call the said Jeremiah Bronaugh to account 
for the property of John-W. Bronaugh, as- 
signed to him as trustee, under the insolvent 
act, before he can enforce his judgment 
against JohnW. Bronaugh, or his property in 
tlie hands of the complainant The biU. then 
prays that the levy of the fieri facias on the 
complainant's property may be quashed; or 
that the "fiat" may be opened, and the com- 
plainant and other terre-tenants made par- 
ties; or a perpetual injunction, that the ac- 
count of Jeremiah Bronaugh, as trustee of J. 
W. Bronaugh, may be exhibited and settled; 
that the terre-tenants named in the bill may 
be brought in to contribute, and for general 
relief. An injunction was granted by the 
chief judge on the 26th of August, 1831. To 
this bill the Bank of the United States de- 
murred for want of equity, and moved to dis- 
solve the injunction. The cause was set for 
hearing upon this motion and upon the de- 
murrer, at March term, 1836, and was heard 
in the absence of THBUSTON, Circuit Judge. 

B. S. Ooxe, for defendants, contended: 

1st That the judgment boimd lands subse- 
quently acquired. 

2d. That in no case is it necessary to issue 
scire facias against terre-tenants in the life- 
time of the original debtor. The purchasers 
whose lands are sold under the fieri facias, 
must look to the debtor for indemnity, and 
cannot compel other purchasers to contribute. 

3d. That therefore, it is immaterial wheth- 
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er there were other terre-tenants of other 
lands bound by the same judgment 
'4th. That it was immaterial that the debtor 
remained solvent for a long time after the 
Judgment That fact did not invalidate the 
lien created by the judgment 

5th. That the plea of purchase, without no- 
tice of the judgment, cannot be sustained, 
because every purchaser is bound to take 
notice of a judgment of record. 

6th. That the plea of limitation, as to the 
judgment being of "12 years' standing," 
could not be supported, for the judgment 
was revived before the twelve years had 
elapsed, and it is to be considered as a new 
judgment when revived, as this court de- 
cided in the case of Digges v. Eliason [Case 
No. 3,904], at November term, 1835, and 
twelve years had not elapsed since the re- 
vival, before the execution was issued. 

Mr. Bedin, contra. 

This case differs from that of Digges v. 
Eliason [supra]. There it was against the 
original parties; there was no terre-tenant. 
But here there is a terre-tenant; a bona fide 
purchaser without notice. This point was 
not decided by the court in that case. If the 
land be aliened after judgment, there must 
be a scire facias against the alienee before 
his land can be seized and sold under a fi. 
fa. Amott V. Nicholls, 1 Har. & J. 471, 474. 
The note to that case, in p. 474, is not true 
to the extent stated. That case was not 
overruled by the case of McElderry v. Smith, 
in 2 Har. & J. 72. This latter case only 
decided that a scire facias to the terre-tenant 
is not necessary if the alienation is made 
pending the scire facias, to revive the judg- 
ment against the original debtor. In the 
present case, the revival in 1821 was a nulli- 
ty, because not proceeded upon by execution. 
6 Bac. Abr. (Wilson Ed.) 114; Vanderheyden 
V. Gardenier, 9 Johns. 79. 

Jeremiah Bronaugh, the plaintiff in the 
judgment, was trustee of his brother, John 
W. Bronaugh, under the insolvent aet and 
had funds applicable to this debt, and there 
has been no settlement of his trusteeship. 
This court decided in Law's Case [Case No. 
8,128] that the judgment creditor cannot en- 
force his judgment lien by execution, but 
may have priority of payment out of the pro- 
ceeds. Jeremiah Bronaugh purchased some 
of the other lots equally liable to this judg- 
ment All who purchased lands of the debt- 
or after the judgment are equally liable, and 
must bear their proportion. 

CBANCH, Chief Judge, said: I think the 
plaintiff at law, Jeremiah Bronaugh, cannot 
enforce his lien upon the land in the posses- 
sion and seizin of Mrs. Jackson, by fieri 
facias, without a previous scire facias 
against her. The case of Amott v. Nicholls, 
1 Har. & J. 471, is not overruled by that of 
McElderry v. Smith, 2 Har. & J. 72, so far 
as the former case establishes the general 
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rule that the plaintiff shall not charge the 
lands in the seisin of a bona fide alienee, 
without scire facias. The case of McElderry 
V. Smilh, establishes an exception only 
where the alienation is made pending the 
scire facias against the debtor to revive the 
judgment. In the case of Morton v. Oro- 
ghan, 20 Johns. 120, it was held, that "where 
the judgment creditor proceeds to enforce his 
lien on the realty, and for that purpose it 
becomes necessai-y to revive the judgment, 
he is bound to malie every person, having a 
fee in the land, a party to the proceeding." 
The equity of the case is, that Mrs. Jackson 
has no remedy at law; for, not b^iag a party 
to the original judgment, she cannot have 
an audita querela, nor a motion to qua^ the 
return. I think, therefore, that the demur- 
rer and motion should be overruled, and the 
injunction should stand until Mr. Bronaugh, 
or the bank, to whom it is said the judgment 
is assigned, shall, upon a scire facias against 
Mrs. Jackson, establish his or their right to 
levy the fieri facias on her land. 

MORSBLL, Circuit Judge, did not concur, 
and THRUSTON, Circuit Judge, not having 
heard the argument, the case was continued 
to this term for further argument. 

The case was argued again on Tuesday 
and "Wednesday, November 29 and 30, 1836. 

R. S. Cose, for defendant, contended that 
the only case in which, in England, a scire 
facias to terre-tenants is necessary, is where 
an elegit has been issued, and the debtor is 
returned, "dead;" and that no scire facias 
can be issued against the terre-tenants in 
the life of the debtor. Fitzh. Nat. Brev. p. 
597, fol. 267, D; also, Id. p. 595, fol. 266, O, 
note a; 2 W. Saund. 6, note 1; 6 Com. Dig. 
519; 2 Tidd, Prae. 1030; Jackson v. Shaf- 
fer, 11 Johns. 516; Toung v. Taylor, 2 Bin. 
218. 

Mr. Redin, contra, contended that the rule 
is, that where the land of a bona fide pur- 
chaser is to be charged by a judgment 
against the vendor, there must be a scire 
facias to such purchaser as terre-tenant, to 
come in and show cause why the plaintiff 
should not have execution of his lands; and 
he stated that such had always been his 
practice. In Amott v. Nicholls, 1 Har. & 
J. 471, this rule is recognized by the court; 
and although the reporter has stated that it 
was overruled in McElderry v. Smith, 2 
Har. & J. 72, yet in the latter case, the court 
only decided that a scire facias is not neces- 
sary when the alienation is made pending 
the scire facias to revive the judgment 
against the debtor. In Webster v. Saun- 
ders, 4 Har. & J. 287, the scire facias was 
against the terre-tenant, although it does not 
appear that either party to the original judg- 
ment was dead. So in Ridgely v. Gartrell, 
3 Har. & McH. 449. In Hammond v. Gaith- 
er's Heir, 3 Har. & McH. 218, the devisee 
had aliened the land before the suit was 
brought, for valuable consideration, and that 



fact was pleaded; to which the plaintiff de- 
murred. A doubt was suggested, whether 
the plaintiff could have execution against 
the land without a scire facias to the ven- 
dee; but the answer was, that the devise 
itself was void by the statute of devises, 3 
& 4 W. & M. c. 14, as to creditors, so that 
there was no alienation of the land, but it 
descended to the heir. In 2 Harris' Enti-ies, 
763, is the form of a scire facias against the 
original defendant and his terre-tenants, in 
the lifetime of the original parties, and, in 
a note, he says, the scire facias ought to is- 
sue against the original defendant and terre- 
tenants jointly; and he cites Carth. 107, and 
3 Coke, 11. So in Tully v. Marwood, Comb. 
318, the court refused to render judgment 
against the conusees of a fine without scire 
facias to the terre-tenants. So also in Pem- 
broke's Case, Skin, 273, 274. In Morton v. 
Croghan, 20 Johns. 106, Judge Spencer, in 
delivering the opinion of the court, after say- 
ing that the law applicable to the case was 
laid down with entire precision by Sergeant 
Williams in his 4th note to 2 Saund. 51, a, 
and referring to Harbert's Case, 3 Coke, 11, 
and several other cases, says: "I apprehend 
the law to be well settled, that since the 
statute of 2 Westm., where a judgment cred- 
itor proceeds to enforce his lien on the real- 
ty, and for that purpose it becomes neces- 
sary to revive the judgment, he is bound to 
make every person having a fee In the land 
a party to the proceeding." It is true that 
in a preceding case, Jackson v. Shaffer, 11 
Johns. 516, cited by Mr. Cose, Mr. Justice 
Van Ness, in delivering the opinion of the 
court, said, "It is in the case of the death 
of the original defendant that the terre-ten- 
ants are to be made parties, and not whei*e 
the original defendant is living;" but he is 
not supported by the authorities which he 
cited, namely, Tidd, Prae. 1021, 1023; 2 
Saund. 7, note 4. The case of Young v. 
Taylor, cited by Mr. Cose from 2 Bin. 228, 
is not applicable to the present case, for the 
decision was upon the peculiar statute of 
Pennsylvania of 1705, making lands liable to 
be sold under a fieri facias. 

Mr. Redin also contended that the deci- 
sion of this court in Digges v. Eliason [su- 
pra], that a revival by scire facias makes it 
a new judgment, cannot apply to the case 
of a purchaser without notice; or if it can, 
the new judgment is subsequent to the pur- 
chase, and therefore cannot bind the land. 
That under the circumstances of the case 
there was a strong presumption that the 
judgment had been satisfied (Mayor of 
Kingston v. Homer, Oowp. 109; Pliil. Ev. 
114), and that Mrs. Jackson ought to have a 
day in court, either at law or in equity, to 
show it. She has a right to call upon the 
other terre-tenants for contribution. At the 
time of Jackson's purchase in 1819, there 
were lots in Georgetown unincumbered, and 
in possession of the debtor, and equity will 
restrain the plaintiff to unincumbered prop- 
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erty. Clowes v. Dickenson, 5 Johns. Gh. 
236; Shepard v. Shepard, 7 Johns. Gh. 62. 

R. S. Coxe, in reply, contended that, if the 
court should decide that a scire facias to the 
terre-tenant is necessary in the lifetime of 
the original dehtor, it would disturb many 
titles in this county. If the proceeding is 
erroneous at law, the remedy is not in equi- 
ty; but the party grieved by an execution 
may have an audita cLuerela, although he 
was no party to the judgment Michel v. 
Croft, Oro. Jac. 506. Harris, in a note to 
the precedent of a scire facias, vol. 2, p. 763, 
refers to Panton v. Terre-Tenants of Hall, 
in Carth. 107, and to Pembrolie's Case, in 
Sliin. 273, which was a scire facias to hear 
errors upon a common recovery, and there- 
fore not applicable to the present case. In 
the case of Ridgely v. Gartrell, 3 Har. «& J. 
449, it does not appear that Burgess was 
alive at the time of the scire facias. The 
case of Arnott v. NichoUs, was upon a mo- 
tion to quash, not a bill in equity, but it was 
reversed by the case of McElderry v. Smith. 
In the case of Tayloe v. Thompson's Lessee, 
5 Pet [30 V, S.] 358, the execution against 
Glover was levied on land sold by him aft- 
er the judgment without making the terre- 
tenant a party by scire facias, 

(Mr. Redin, there no scire facias had been 
necessary to revive the judgment) 

THE! COURT dissolved the injunction for 
want of equity in the bill, saying that the 
complainant might move to quash the return 
of the fieri facias, or might have an audita 
qiierela. ORANGH, Chief Judge, gave no 
opinion, not having had time to consider the 
case since this argument and not being sat- 
isfied that his former opinion was not cor- 
rect 

In 2 Saund. 6, note 1, in the case of Jefifre- 
son V. Morton, Sergeant Williams says, 
"Though the plaintiff should die within the 
year after judgment, his personal represent- 
ative cannot have execution against the de- 
fendant without scire facias. Pitz. Bx'n, 
243; 15 Hen. VH. 16b; 1 Rolle, Abr. 900, 
P, pi. 1, 2. Nor, in case of the death of the 
defendant, within that period, can the plain- 
tiff have an elegit under the statute of 2 
Westm. c. 18, against his lands in the 
hands of his heir or terre-tenants; or gen- 
erally any other execution, without a scire 
facias against his heir and terre-tenants, or 
personal representatives" — "the rule- being 
that where a new person, who was not party 
to a judgment or recognizance, derives a 
benefit by, or becomes chargeable to, the ex- 
ecution, there must be a scire facias to make 
him party to the judgment or recognizance. 
Penoyer v. Brace, 1 Ld. Raym. 245, 1 Salk, 
319, 320; Reg. v. Ford, 2.Ld. Raym. 768; 2 
Inst 471." In Isams's Case, Moore, 367, it 
Is said, "If two recover and one die, a scire 
facias shall issue against the defendant be- 
fore execution shall issue, because he may 
have a release of the dead one to plead. 
Quod fuit concessum." 

ISfed.oas. — 14 
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In Pitzh. Nat Brev. p. 597, fol. 267, D, he 
says, "If a man be bound in a recognizance 
in chancery, or other court of record, and 
afterwards the recognizee dietb, his execu- 
tors may sue forth an elegit to have execu- 
tion of the lands of the recognizor; and if 
the sheriff return that the recognizor is 
dead, then the executors shall have a special 
scire facias against the heir of the recog- 
nizor, and against those who are tenants of 
the lands which he had at the day of the 
recognizance made;" and after giving the 
form of the writ he says, "and thereby ap- 
peareth that if a man be bounden in a re- 
cognizance, &c., although the recognizee di- 
eth, yet his executors cannot sue forth an 
elegit to have execution of the recognizance, 
within a year after the day of payment 
without suing forth a scire facias against 
the recognizor, &c. But against the heir of 
the recognizor, or the terre-tenants, the rec- 
ognizee or his executors ought to sue forth a 
scire facias &c., otherwise, if they be oust- 
ed, &c., by such execution of their lands, 
they shall have an assize of novel disseisin," 
&c. And in page 595, fol. 266, C, Mtzher- 
bert says, "And after the year and day of 
payment passed of the recognizance, the re- 
cognizee ought for to sue a scire facias 
against the recognizor to show what he can 
say why the recognizee should not have exe- 
cution; and if he be returned upon that 
writ warned by the sheriff, if he do not ap- 
pear, or if he do appear and cannot say any- 
thing wherefore he sbould not have execu- 
tion, then the recognizee may sue forth the 
writ of elegit to have execution of all his 
goods, and of the moiety of his lands; and 
if the sheriff return the elegit, that the re- 
cognizor hath made a feoffment in fee of 
part of tiie lands, to divers tenants, &c., and 
that he hath enfeoffed the king of the resi- 
due; then, upon that return, the lands, 
whereof the king is seized by that feoff- 
ment, are discharged. But he may sue a 
scire facias to warn the other tenants to ap- 
pear at a certain day to show cause where- 
fore the said lands should not be delivered 
in execution; and if they be warned and do 
not appear, or if they come and cannot say 
any thing, &c., to bar the execution, then the 
recognizee shall have execution against them 
of those lands, by writ of elegit, &c. But he 
shall have the elegit before that he sueth the 
scire facias against those tenants." That is, 
as I understand him, the recognizee shall 
first haVe an elegit against the recognizor, 
and if the sheriff returns that the recognizor 
has aliened his lands to divers tenants, the 
recognizee may then have his scire facias 
against those tenants. Here, then, it ap- 
pears that if the recognizor aliens his lands, 
the recognizee may have a scire facias 
against the terre-tenants of the recognizor in 
his lifetime. The rule to be derived from 
these two passages of Fitzherbert, is, that if 
the sheriff return upon the elegit or the leva- 
ri facias, (which were the only writs of execu- 
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tion which could affect the lands in England,) 
that the debtor is dead, or has aliened his 
lands to divers tenants, the plaintiff must 
sue a scire facias to the terre-tenants before 
he can take their lands in execution; and 
there is as much reason for a scire facias 
against the terre-tenants in case of aliena- 
tion, as there is in case of the death of the 
debtor. They are "not parties to the judg- 
ment;" they are "new persons," (according 
to the rule laid down by Sergeant Williams 
in his note to Saunders,) "chargeable to the 
execution," and, therefore, must have a day 
in court to show cause why their lands 
should not be liable to the execution. There 
are many things which may be pleaded in 
bar of the execution, such as satisfaction; 
or a release; or that the debtor was not 
seized on the day of the judgment, nor at 
any time since; or that there are other ten- 
ants not named; or non-tenure of the free- 
hold, &c. Nothing can be more just than 
that they should have an opportunity to 
show these things, which they cannot do 
without a scire facias. Being no parties to 
the record, they have no standing in court; 
nor can they, of right, make any motion in 
the cause. A fieri facias is said to be not 
a returnable writ; it gives no day in court, 
even to the parties. 

Lord Coke, in 2 Inst 471, says, "One that 
is not a party to the record, recognizance, 
fine, or judgment, as the heir, executor, or 
administrator, though they be privy, and 
though it be within the year, shall have no 
writ of execution, but are to have a scire 
facias to enable themselves to the suit; and 
so likewise of the tenant's or defendant's 
part, for the alteration of the person altereth 
the process; otherwise it is of a statute sta- 
ple or merchant, &c., because the process is 
given by other acts of parliament." By the 
statutes which gave the statute merchant,' 
the statute staple, and the recognizance in 
the nature of a statute staple, the creditor 
may, at any time after forfeiture, without 
scire facias, have execution of the lands 
which his debtor had at the time of the 
recognizance acknowledged, in whose hands 
soever they may have come, either by feoff- 
ment or otherwise; but the provisions of 
those statutes do not apply to recognizances 
and judgments at law, taken or rendered in 
the court of chancery or in the courts of 
common law. See 11 Eliz. I. St. De Mer- 
catoribus; 13 Eliz. I. St. 3; 27 Eliz. III. SL 
2, c. 9, and 23 Hen. VIII. c. 6. In 4 Inst. 
396, Lord Coke says, "Upon the equal con- 
struction of these words" (medietatem terrae 
suae) "if the conusor be seized of black- 
acre, white-acre, and green-acre, and after 
judgment given or recognizance knowledged, 
enfeoffeth A. of white-acre, and B. of black- 
acre, and retains green-acre to himself; in 
this case he" (the conusee) "may have the 
moiety of green-acre, and never intermeddle 
with the rest; but he cannot extend the 
moiety of the acre in the hand of any pur- 



chaser, except he extend also a moiety of 
all the land subject to the judgment or 
recognizance; and if he omit any, the ex- 
tent shall be avoided in an audita querela; 
for where it is said hi books that each pur- 
chaser shall have contribution in that case, 
the meaning is that such extent of part shall 
be avoided, and all the land extended and 
equally charged." "So likewise, if there be 
two or more conusors, the lands of them 
all mTist be extended; and hereof you may 
read at large in Harbert's Case; all which 
are just and righteous expositions." In 
Harbert's Case, 3 Coke, 12, b, he says, the 
heir, in general, shall not have contribution 
against the terre-tenants, because he is "pars 
patris," "alter ipse;" but if the land de- 
scend to two parceners, "who make parti- 
tion in this case, if one only be charged, 
she shaU have contribution; for as one pur- 
chaser shall have contribution against an- 
other, and against the heir of the conusor 
also, so one heir shall have contribution 
against another, for they are "in aequali 
jui-e." And in folio 14, a, he says, "For in 
executions which concern the realty, and 
charge the lands, the sheriff cannot do exe- 
cution on the laud of one only." And again 
in folio 14, b, he says, "So it appears by 
these eases, that when land shall be charged 
by any lien, the charge ought to be equal, 
and one alone shall not bear all the burden; 
and the law, in this point, is founded on 
great equity. But in all the cases at the 
common law, if the party who should be 
charged (as the heir, &c.,) had aliened the 
land bona fide, before any action brought, 
the lan.d, in the hands of the purchaser, was 
not subject to any charge or execution, and 
this was the reason why the judges and 
sages of the law, in the construction of the 
said statutes, although the lands of pur- 
chasers, after the judgment recognizance 
or statute "were subject to execution, yet 
gave greater privileges to them than to the 
conusor himself, or to his heir. And the 
reason why the eontisor himself, at the "will 
of the conusee may be only charged, is be- 
cause he himself is the person who was the 
debtor, and who was bound, and therefore 
he is subject to execution; and it is but rea- 
sonable that he may be only charged; the 
same law for his heir, for the reasons before 
rehearsed. Note, reader; when it is said 
before, and often in our books, that if one 
purchaser be only extended for the whole 
debt, that he shall have contribution; it is 
not thereby intended that the others shall 
give or allow to him any thing by way of 
contribution; but it ought to be intended 
that the party who is only extended for the 
whole, may, by audita querela, or scire 
facias, as the ease requires, defeat the exe- 
cution, and thereby he shall be restored to 
all the mean profits, and compel the con- 
usee to sue execution of the whole land; so 
in this manner every one shall be conti*ibu- 
tory— hoc est, the land of every terre-tenant 



[13 Fed. Cas. page 211] 



CCaseNo. 7,131) JACKSON" 



shall be equally extended." So also in the 
case of Mallory v. Jennings, 2 And. 160, Case 
No. 88, "it was said by aU the judges in 
hank, that the execution did not bind the 
vendee, because the writ is not brought 
against the tenant of the land; and always, 
if the inheritance or freehold is to be char- 
ged by any suit, or by reason of any writ, 
the tenant of the freehold ought to be the 
party against whom the writ should be 
brought; which is not so in this case; for 
the vendee upon the matter, is tenant of 
the freehold, and not Sewster," who was the 
debtor, and who sold and conveyed the land 
after the recognizance acknowledged. Tidd, 
Prac. 1021, says, "it being a maxim, that a 
person not a party to the record, cannot be 
benefited or charged with the process with- 
out a scire facias." So in Penoyer v. Brace, 
1 Salk. 319, 320, it is said, "where any new 
person is either to be better or worse by 
the execution, there must be a scire facias, 
(because he is a stranger,) to make him 
party to the judgment" Id. 1 Ld. Kaym. 
244. And in Morton v. Oroghan, Mr. Justice 
Spencer, in delivering the opinion of the 
court, said: "I apprehend the law to be 
well settled, since the statute of 2 Westm. 
that where a judgment creditor proceeds to 
enforce his lien on the realty, and for that 
purpose it becomes necessary to revive the 
judgment, he is bound to make every person 
having a fee in the land, a party to the pro- 
ceeding; and in this case the judgment 
against Croghan being a lien on the real 
estate in the hands of the terre-tenants, the 
plamtiffs are required by law to make all 
the terre-tenants parties to the scire facias, 
to the end that they may be jointly contrib- 
utory to the satisfaction and payment of 
the judgment This has been shown to be 
the established principle under the statute 
of 2 Westm., which gave the creditor his 
remedy by the execution of elegit, under 
which he held a moiety of the debtor's lands, 
imtil he was satisfied his debt and damages. 
At common law the fieri facias went merely 
against the goods and chattels of the debtor; 
such an execution, therefore, related merely 
to the personalty; but under our statute, 
which subjects the lands and tenements of 
the debtor to be sold absolutely, for the sat- 
isfaction of the debt, it is ordinarily an exe- 
cution partly in the personalty and partiy in 
the realty; and in the present instance is en- 
tirely in the realty; for the goods and chat- 
tels of the terre-tenants cannot be affected by 
the judgment or any execution under it. 
The same principle which required the elegit 
to issue against all who ought to bear the 
burden, applies with much more force to the 
fieri facias against the lands; for in the for- 
mer case they were not to be sold; but a 
moiety only held until the debt was paid; 
whereas In the latter case they are liable to 
be taken away forever from the debtor. Be- 
sides, the principle is most just and equita- 
ble. If the creditor, having the lien, can 



select a few, as in this case, to bear the whole 
burden, they may probably be crushed by its 
weight; but if lie must render them all con- 
tributory, the individual burden may be 
borne without ruin." In Webster v. Saun- 
ders, 4 Har. & J. 287, and in Ridgely v. Gart- 
rell, it does not appear that the original par- 
ties, or any of them, were dead. This shows 
what the practice has been in Maryland; 
and in Arnott v- NichoUs, 1 Har. & J. 471, 
473, the court said, "The terre-tenant should 
have an opportunity to relieve himself, and 
to bring in the other terre-tenants. Hence 
the necessity of a scire facias, that all the 
terre-tenants may be warned." But that 
case, it is contended, was overruled by Mc- 
Blderry v. Smith, 2 Har. & J. 72. The latter 
case, however,, does not profess to overrule 
the former, and it only decides that a scire 
facias to the vendee is not necessary where 
the alienation is made pending the scire 
facias against the vendor to revive the judg- 
ment In the case of Jackson v.- ShafEer, H 
Johns. 516, Mr. Justice Van Ness, who deliv- 
ered the opinion of the court, said: "It was 
not necessary to make the terre-tenants par- 
ties. Here the plaintiff, having laid by for 
more than a year and a day after he had ob- 
tained judgment, it became necessary to re- 
vive it against the original defendants, 
which, when revived, was of the same force 
and effect and, of course, liable to be pro- 
ceeded upon, in the same manner as if the 
time within which an execution might have 
been legally issued, had not been suffered 
to elapse. It is in the case of the death of 
the original defendant that the terre-ten- 
ants are to be made parties; and not where 
the original defendant is living. Tidd, Prac. 
1021, 1023; 2 Saund. 7, note 4." This is the 
only case in which it has been said that the 
terre-tenants are not to be cited in the life- 
time of the debtor; and the authorities cited 
(Tidd and Williams' Saundeis) do not sup- 
port the decision. They only say that In 
case of the death of the debtor, the terre-ten- 
ants may, and must be cited before the plain- 
tiff can have execution of their lands. But 
according to the law as laid -down in the au- 
thorities before cited, namely, Fitzh. Nat. 
Brev. p. 595, fol. 266, B; 2 Saund. 6, note 1; 
2 Inst 471, 4 Inst 396; Harbert's Case, 3 
Coke, 12, b, and 14, a and b; Mallory v. Jen- 
nings, 2 And. 160; Tidd, Prac. 1021; Pen- 
oyer V. Brace, 1 Salk. 319, 320; Morton v. 
Croghan, 20 Johns. 121; Webster v, Saun- 
ders, 4 Har. & J. 287; Kidgely v. Gartrell, 3 
Har. & McH. 449; Arnott v. NichoUs, 1 Har. 
& J. 471; 2 Har. Ent 763; it seems to me 
that the doctrine so distinctly laid down by 
Mr, Justice'^Spencer in Morton v. Croghan, 
caimot be now controverted, that "where a 
judgment creditor proceeds to enforce his 
lien on the realty, and for that purpose it be- 
comes necessary to revive the judgment he 
is bound to make every person, having a fee 
in the land, a party to the proceeding." See, 
also, Co. Ent fol. 623a; Dyer, 331, b, pi. 23. 
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and Id. 332a, pi. 24. I think the complain- 
ant was entitled to relief, hut whether by- 
hill in equity I douht. 

No relief, however, appears to have been 
given. 



JACKSON (BARKER v.). See Case No. 989. 



Case Wo. 7,13S. 

JACKSON et al. v. BRBOK et al. 

[11 O. G. 112.] 

Circuit Court, D. Massachusetts. Nov. 29, 

1876. 

Patents— Improvement in MoTvniG Machines. 

[Reissued letters patent No: 3,460, granted 
unto Silas E. and Morgan P. Jackson tor "im- 
provement in mowing machines," is a valid pat- 
ent, and said persons were the first inventors of 
such improvement.] 

[This was a bill in equity by Silas E. Jack- 
son and others against Charles H. B. Brecfc 
and others, for the infringement of reissued 
letters patent No. 3,460, granted to Silas E- 
and M. P. Jackson, May 25, 1869, the orig- 
inal letters patent No. 18,975 having been 
granted December 29, 1857.] 

SHEPIiEY, Circuit Judge. This cause 
came on to be heard at the October term 
of this court. A, D. 1875, upon the pleadings 
and proofs, and was argued by counsel for 
the respective parties, and was continued 
under advisement from term to term to this 
present term, and now, upon consideration 
thereof, to wit, November 29, 1876, it is 
ordered, adjudged, and decreed as follows, 
viz., that the letters patent referred to in the 
complainants' bill, being reissued letters pat- 
ent of the United States, No. 3,460, granted 
unto SUas E. and Morgan P. Jackson, May 
25, 1869, for "improvement in mowing-ma- 
chine," and extended seven years from De- 
cember 29, 1871, is a good and valid patent; 
and that the said Silas E. and Morgan P. 
Jackson were the original and first inventors 
of the improvement described and claimed 
therein; and that the said defendants have 
infringed the second and fourth claims of the 
said patent, and upon the exclusive rights of 
the complainants under the same. And it 
is further ordered, adjudged, and decreed 
that the complainants recover of the defend- 
ants the profits which they have received or 
made, or which have accrued to them from 
said infringement by the manufacture, tise, 
or sale of the improvement described, and se- 
cured by said letters patent, at, any and all 
times since May 25, 1869, and alko, in addi- 
tion thereto, the damages which the com- 
plainants have sustained thereby. And it is 
further ordered, adjudged, and decreed that 
it be referred to John G. Stetson, a mas- 
ter of this court, to take and report to 
the court an account of the profits which the 
said defendants have received, or which 



have arisen or accrued to them from the 
manufacture, use, or sale of said improve- 
ment, or from said infringement, and to as- 
certain and report the damages which the 
complainants have sustained thereby since 
the said 2oth day of May, 1869. And it is 
further ordered, adjudged, and decreed that 
a perpetual injunction be issued against th-j 
defendants according to the prayer of the 
bill. And it -is further ordered, adjudged, 
and decreed that the complainants recover 
of the defendants their costs of suit 

Two suits brought in the Rhode Island dis- 
trict by same complainant, one against Sprague 
Slowing Machine Co. et al.. the other against 
William E. Barrett et al. [unreported], were de- 
cided in the same way as the above case. 



JACKSON (BROWN v.). See Cases Nos. 2,- 
015 and 2,016. 

JACKSON (BUCKINGHAM* v.). See Case 
No. 2,090. 
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JACKSON V. BURKE. 

[1 Dill. 311.] 1 

Circuit Court, D. Nebraska. 1871. 

Statute of Limitations. 

As to the right of creditor to apply payments 
so as to prevent the bar of the statute of limita- 
tions. 

Action brought in 1870, on eleven promis- 
sory notes, made in Illinois, by the defendant 
to plaintiff. These notes became due in 1857. 
Each of the notes contains an indorsement 
of a partial pasnnent under the date of April 
1, 1866, a date within five years of the time 
when the suit was commenced. Plea: stat- 
ute of limitations. The statute of Nebraska 
provides that actions on notes shall be barred 
in five years, but adds, that "when any part 
of the principal or interest shaU have been 
paid * * an action may be brought in such 
case within five years after such payment." 
On the trial the evidence tended to show that 
the notes in suit were made for the same 
consideration, and at the same time. In 1866, 
it appeared that the defendant went to Illi- 
nois, and left with the plaintiff, a resident 
of that state, a draft on St. Louis for $475; 
with directions to pay ?240 to two other 
persons, and to apply the balance on the debt 
or notes due the plaintiff. The plaintiff 
paid those two persons as directed, and then 
indorsed the balance in equal amounts upon 
the eleven notes in suit, and these are the 
endorsements now appearing thereon. The 
defendant then lived in a different state from 
the plaintiff, and there was no evidence that 
the endorsements he thus made were com- 
municated to the defendant At the time of 
such payment all the notes were due and 
drew interest alike, and none were barred by 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the laws of Illinois. On these facts, the plain- 
tiff contended that he was authorized to 
make the application of the payment to all 
the different notes; while the defendant 
maintained that it was the duty of the 
plaintiff, or of the court, to mate the appli- 
cation so as to pay as far as it would do so, 
certain notes in full (which would fully pay 
two of them), and leave the others wholly 
unpaid, and therefore barred. 

Baldwin & O'Brien, for plaintiff. 
Mr. Redick, for defendant. 

Before DEOLON, Circuit Judge, and DUN- 
DY, District Judge. 

DILIiON, Circuit Judge. The notes in suit 
are not barred. The evidence tends to show 
that the defendant, the debtor, expressly di- 
rected the payment to be applied and indors- 
ed on all the notes equally, without discrimi- 
nation. But if this was not his direction, 
there was no restriction shown on the cred- 
itor's right to make the application, and 
under the circumstances and in the absence 
of such restriction, the creditor had the right 
to 'make the application in the manner he did, 
namely, equally to all the notes, and thus 
protect all from the bar of the statute. Judg- 
ment for plaintiff. 
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JACKSON V. BASTON et aL 

[7 Ben. 191.] i 

District Court, S. D. New York. March, 1874. 

LiABiLiTT OF Charterer for Loss op Vessel — 
Tug xsd Tow— Agent. 
■ 1. E. & M. hired a canal-boat for $5 a day, 
they to pay for the towing of the boat. They 
employed a tug, which was apparently a proper 
one, to tow the canal-boat, and while she was 
being so towed, the boiler of the tug exploded, 
and the canal-boat was so injured that she sank. 
Her owner, J., filed a libel against E. & M. to 
recover the damages: fl"eZ^, that, under the con- 
tract between J. and E. & M., the latter did not 
become insurers of the canal-boat. 

2. E. & M. were no more than agents of J. 
to hire an apparently proper tug, and having 
done so, they were not liable for the damages 
in question. 

[Cited in The Doris Eckhofe, 1 C. C. A. 494, 
50 Fed. 138.] 

[This was a libel in admiralty by John 
Jackson against James T. Easton and James 
Mciilahon to recover damages for injuries 
to libellant's canal boat.] 

W. R. Beebe, for libellant 

W. W. Goodrich, for respondents. 

BLATOHPOBD, District Judge. The^Hbel 
alleges that the libellant, owning a canal 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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boat, let her to the respondents for a voyage 
from New York to Baltimore and back, they 
to pay him for her use five dollars per day 
for every day she should be so employed, 
and to furnish, at their own expense, the nec- 
essary and proper steam or motive power to 
tow the boat safely and properly during the 
voyage; that the respondents sent a tug then 
owned or employed by them to take the boat' 
in tow; that the tug did so; that, while the 
boat was in tow of the tug, the boiler of the 
tug exploded, and caused the boat to sink; 
and that the explosion and consequent dam- 
age were the result of the negligence of the 
servants of the respondents on board of, or 
belonging to, the tug, or of the defective 
character of the boiler. The libellant claims 
to recover from the respondents the damages 
he has sustained. 

The answer admits that the respondents 
chartered the boat for the voyage, and were 
to pay for her use five dollars per day, and 
were also to pay for towing, but denies that 
they agreed, or were bound, to obtain any 
steam or motive power, or to tow the boat 
safely and properly. It admits that they 
sent the tug to tow the boat, but denies that 
the tug was owned by them, or was em- 
ployed by them, except in the ordinary, meth- 
od of employing a steamtug for that pur- 
pose, for compensation, and alleges that the 
persons on board of the tug, and having 
charge thereof, were not under the control of, 
or in the employment of, the respondents, 
and that they did not interfere with the tug 
or her master or crew in the discharge of the 
service of towing the boat, and had no right 
to do so. 

The foregoing allegations of the answer 
are fully established by the evidence. There 
is no evidence of any contract by the re- 
spondents to tow the boat safely, or even to 
return her in safety. The contract was to 
pay the libellant five dollars a day for the 
use of his boat, and to pay for the towing of 
her. She could not move without being 
towed. The respondents were to pay the ex- 
pense of towing, so that the libellant should 
have his five dollars per day clear, as they 
were also to pay tolls, and the expense of 
wharfage and of loading and unloading car- 
go. The respondents did not become insur- 
ers of the vessel. Grant, even, that they 
would be liable to the libellant for the negli- 
gence of the agents and servants of the re- 
spondents in dealing with the boat, it Is not 
shown that the respondents owned or con- 
trolled the tug, or her movements, or had 
any control over the officers and crew of the 
tug in their management of the tug. They 
merely hired the tug to tow the boat. The 
tug was apparently a proper vessel, one usu- 
ally employed for such service, and her own- 
ers, officers and crew cannot be regarded as 
the servants or employees of the respondents, 
in any sense which can make the respond- 
ents liable to the libellant for the negligence 
of such owners, officers or crew. On the 
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facts of the case, the respondents were no 
more than agents of the libellant to hire an 
apparently proper tug to tow the boat If 
the tug towing this boat in the employment 
of the respondents, or even of the libellant 
himself, had negligently caused the boat to 
collide with another vessel, certainly the tug 
and her owners, and not either the respond- 
ents or the libellant, would be liable for the 
damage to the other vessel. Story, Ag. § 
453a; Sproul v. Hemming way, 14 Pick. 1; 
Sturgis V. Boyer, 24 How. [65 U. S.] 110, 124. 
No contract, either express or implied, of the 
respondents with the libellant has been 
broken by the former, and the libel must be 
dismissed, with costs. 
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Case No. 7,135. 

JACKSON T. The PLBTA. 

[1 La. Law J. 173.] 

Circuit Court, D. Louisiana. May, 1876. 

Seamen — Compensation for Injuries — Right 

TO, IN Absence of Negligenob op 

Owner or Master. 

Compensation allowed the steward of a boat 

for injuries received, not caused by negligence 

on the part of lie masters or owners. 

[Appeal from the district court of the 
United States toi the district of Louisiana.] 

[This was a libel for wages by Peter Jack- 
son against the steamboat Fleta.] 

Richard De Gray, for libellant 
Singleton & Browne and John P. Smith, 
for claimant. 

BRADLEY, Circuit Justice. The libellant 
in this case was steward on board the Meta, 
at the wages, as he says, and as I think was 
the fact, of sixty dollars a month. He was 
injured on the 15th of February, 1875, while 
at work on the boat, in pursuance of his 
duty, by the fall of a boat which was swung 
on a pair of derricks, and was being hoisted 
to tne hurricane roof. The boat fell in con- 
sequence of one of the derricks breaking, 
Jackson was considerably injured; his arm 
was badly broken; and he was bruised on 
the head, and struck senseless for the mo- 
ment He received temporary medical care, 
under the direction of the master of the 
boat, until she returned to New Orleans, a 
few days afterwards. He then went to the 
hospital, where he remained a little over 
two months. On the 24th of April he was 
so far recovered as to take his place again 
on the boat, carrying his arm in a sling. He 
remained on the Fleta till she lay up for re- 
pairs in July, when he was discharged. His 
arm remained useless for some time after- 
wards, though he was able to attend to the 
ordinary duties of his employment when not 
requiring the tise of both his hands. 



Several questions are raised in the case, 
by the master and claimants of the vessel, 
which it is necessary to dispose of. 

First, it is alleged that Jackson had no 
business where he was at the time, having 
been ordered to do the work he was at 
before, which was the taking up of canvass 
off of the quarter-guards, to enable the car- 
penter to repair the deck. This objection 
has no merit whatever. The work was to 
be done; he was in. the line of his duty at 
the time; and the captain made no objection 
to the time of doing the work. It was work 
that he had ordered Jackson to do; and the 
latter fully explains the cause of its having 
been delayed. 

Secondly, it is alleged that the mate called 
out- to him and warned him and two boys 
near him to get away from ujider the boat 
There is conflicting evidence on this subject, 
The cook, who stood within three feet of 
Jackson, says he heard no such warning, 
but would have done so had it been given; 
and Jackson himself says he heard none, 
and, if any had been given, he could not 
have heard it from the noise of the machin- 
ery immediately under him, he being bent 
down to the deck, resting on one knee, pry- 
ing up the tacks which held the canvass. 
I do not think he would have been so utter- 
ly foolish as to have remained in the dan- 
ger had he been warned of it He says he 
did not known that they were hoisting in 
the boat I think there is nothing in this 
objection. 

The next question is whether the accident 
was occasioned by any negligence on the part 
of the master or owners of the vessel. The 
libellant alleges that the derrick which gave 
way was rotten, and several witnesses say 
it was rotten; but the captain, mate, and 
others deny this, and say that it was soimd. 
To e^lain how it was that a sound derrick 
over four inches in diameter could have 
broken into three pieces whilst hoisting a 
smaU skifE not over twelve or thirteen feet 
long, the mate and others say that the 
steamer struck the Dank accidentally just 
at that time, and the blow caused the skiff 
to swing violently, and thus to break the 
derrick by the suddenness of the jerk. As 
there is so much conflict of evidence on this 
subject, I do not know that I can hold the 
master or owners of the steamer liable on 
the ground of negligence. But there is a 
rule of maritime law which entitles a sea- 
man, who has received injuries, or has be- 
come sick in the course of his employment, 
to be allowed wages and to be taken care 
of until he is cured. The limits of this right 
have not been clearly defined in respect to 
internal navigation. But I think the libel- 
lant is clearly entitled to the benefit of this 
rule "for the time that he was in the hospital 
and until he was re-employed on the steam- 
er. 

I have read with care the opinion of Judge 
Durell in the case of Jones v. The Tidal 
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Wave [unreported], and two other cases, in 
which he discusses this subject; and I am 
inclined to adopt his Tiews- in relation there- 
to. A decree will "be entered that the libel- 
lant recover his wages at the rate of sixty 
dollars per month from the time when lie 
■was taken to the hospital after his injury 
until his re-engagefaent as steward on the 
Fleta, the 24th of April, 1875, and also a rea- 
sonable sum for board and medical attend- 
ance during that time; and it will be re- 
ferred to air. M. M. Cohen, a commissioner, 
to ascertain the amount due libellant for 
such wages, board, and medical attendance. 



JACKSON (HOPKINS v.). See Case No. 6,- 
087. 

JACKSON (HUNT v.). See Case No. 6,893. 
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JACKSON T. The JULIA SMITH. 

[Newb. 61; I 6 McLean, 484.] 

District Court, D. Michigan. -June, 1855. 

PossEssiox OF Vessel undeb Contract to Pur- 
chase — Refusal to Polpill — Whether Pos- 
session IS Tortious — Contract of Affreight- 
ment made by Such Person — Who can Bind 
Ship — Liabilitt op Carrier for Loss of 
Goous— Measure of Damages. 

1. Where a person in possession of a. vessel 
under a contract for the purchase, refuses to 
fulfill his contract, it does not render his pos- 
session tortious, especially as to third parties. 

[Cited in The John Farron, Case No. 7,341.] 

2. A contract of afEreiffhtment, made by the 
person in possession, or his agent, under such 
circumstances, is binding upon tiie vessel. Os- 
tensible ownership and present possession and 
authority are sufficient to give one a right to 
bind the ship. 

[Cited in The James H, Prentice, 36 Fed. 
781.] 

3. Where goods regularly shipped are not 
delivered according to the contract, the carrier 
is bound to make good to the shipper the actual 
loss he has sustained. The measure of dam- 
ages here, is the value of the cargo when ship- 
ped, with interest. 

4. The court refuse to give the libelant his ex- 
penses coming to Detroit to hunt up the prop- 
erty, or expenses incurred in defending the suit 
in court. 

The cases were heard upon the following 
agreement as to the facts: 

"For the purposes of the trial of the above 
entitled caus'es, the following facts are here- 
by admitted: 1st On and previous to the 
9th of September, 1853, Geo. S. Lester was 
the owner of said schooner, and on said day 
entered into the contract in writing, men- 
tioned in the fourth article of the answer, 
with James Reeve, for the sale and purchase 
of said vessel. 2d. Upon the execution of 
said contract Reeve tooli the exclusive pos- 
session of the schooner, and from that time 
until the 11th of June, 1854, continued in the 
possession of said schooner, and used and 

1 [Reported by John S. Newberry, Esq.] 
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employed her in the carrying trade between 
different ports- in the province of Oanadai 
3d. On or about the Sth'-of June, ±854, said 
schooner was at the port of Chatham, in Can- 
ada, and John Bruce was acting and in con- 
trol of her as captain, under appointment of 
Reeve. On said day the libelants [Henry 
C. Jackson, Henry Waters intervening], he- 
ing then and there the owners of the proper- 
ty mentioned respectively in their libels, un- 
der a contract of afEreightment entered into 
with said Reeve & Bruce, shipped on board 
of said schooner in good order, the saic^prop- 
'evty, to be by said schooner carried to and 
delivered at the port of Garden Island, for a. 
certain hire and compensation then agreed 
on. 4th. On said last day, the schooner with 
said property on board, sailed from Chatham 
for Garden Island, and on the 11th' of June, 
while passing through Detroit- river, said 
George S, Lester claiming to be her owner, 
and entitled to possession, caused her to be 
talsen by force, and against the will of said 
Bruce and his crew, and caused her to be (jar- 
rled into Detroit On the 12th of Jime, said 
Lester caused the sheriff of Wayne county 
to take said schooner upon a: writ of replev- 
in, issued out of the circuit court in favor 
of said Lester vs. said Reeve, after which 
said Lester gave bond, pursuant to the stat- 
ute, and received from the sheriff possession 
of said schooDer, and retained the same un- 
til he sold and delivered it to the respond- 
ents, as stated in the answer. 5th. On the 

day of , 1854, a libel was filed 

against said property on behalf of the Unit- 
ed States, in this court. . The libelants in 
this cause appeared and defended. All the 
papers filed in, and the records of which libel 
suit are hereby admitted, so far as compe- 
tent, to be in evidence in these causes. 6th. 
Pending the said libel suit on behalf of the 
United States, Waters bonded his staves, 
but the tobacco of Jackson was sold, and bid 

in by Lester, for the sum of $ , of which 

amount $53.41 was paid over to said Jack-' 
son. 7th. That directly after Lester had re- 
ceived possession of the vessel from the sher- 
iff, the captain abandoned the vess^ and 
cargo, and the libelants having no agent in, 
Detroit Lester caused said cargo to be un- 
loaded and the tobacco and oats to be placed 
in warehouse for the owners: that on said 
sale of said tobacco, Lester bid it in for the 
owners, but not at their request, and has 
held the same subject to the order of Jack- 
son, after he shall repay said Lester the sum 
paid by him at said sale. 

"Lothrop & Duffleld, for Lester. 

"Wilcox & Gray, for libelants." 
"It is further admitted for the purposes of 
the argument in this case, that before the 
said contract of affreightment was made, the 
said Lester offered to execute to Eeeve a bill 
of sale of the vessel, if Eeeve would execute 
the mortgage on the same, for the balance of 
the_purchase money, as stipulated in the said 
contract of sale, or if Reeve would pay the 
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balance of the purchase money of the ves- 
sel; but Reeve refused to do either of said 
things: that Lester then demanded posses- 
sion of the vessel, which Reeve refused to 
give. 

""Wilcox & Gray, proctors for libelants." 
The 4th article of answers is as follows: 
"That on the 9th of September, 1853, G. S. 
Lester, the owner of said schooner entered 
into a contract with James Reeve, for the 
sale of said schooner, at §2,500: that R. was 
to have immediate possession: that L, was 
to execute to R. on the 14th of September, a 
bill ol sale, and on same day R. was to exe- 
cute to L. a mortgage to secure the balance 
unpaid." 

Wilcox & Gray, for libelants, 
Lothrop & Duffield, for respondents. 

WILKINS, District Judge. The libel and 
evidence in this case exhibit a contract of 
affreightment, entered into at Chatham, Can- 
ada West, between the libelant and the ves- 
sel, on the 8th of June, 1854, for the trans- 
portation and delivery of a quantity of to- 
bacco at Garden Island, near the port of 
Kingston. It is further shown that xne to- 
bacco was received, and the vessel departed 
upon her voyage, but that the tobacco was not 
transported and delivered according to con- 
tract, having been intercepted at Detroit, 
in consequence of the same having been land- 
ed at that place, in supposed violation of the 
revenue laws of the United States. Damages 
are claimed for the breach of the contract 
It is in proof that on the 9th day of Septem- 
ber, 1853, one George S. Lester was the owner 
of the vessel, and under a contract of sale 
with James Reeve, then gave him the ex- 
clusive possession of the same, and that this 
exclusive possession continued in the said 
Reeve up to the 11th of June, 1854, three 
days subsequent to the contract of affreight- 
ment made in the libelant. It is also in proof, 
that while this possession continued, the ves- 
sel was employed by the said Reeve, in the 
coasting trade between different ports in the 
province of Canada, and that at the time the 
contract of afEreightment was entered into, 
she was under the command and control of 
one John Bruce, as master, holding his ap- 
pointment from the said Reeve: that the said 
tobacco was then shipped at the port of 
Chatham, the said Bruce as master, contract- 
ing for a stipulated compensation to deliver 
the same in -good order at her port of desti- 
nation. 

It is conceded that the contract of sale be- 
tween Lester & Reeve, was broken by the 
latter, in his not making the payments prom- 
ised [that in order to avoid being seized by 
Lester under process, the vessel kept in for- 
eign waters], 2 and tuat, on the 11th of June, 
1854, the former sued out from the appro- 
priate court of the state of Michigan, a writ 
of replevin, by which the vessel [with her 

2 [From 6 McLean, 484.] 



cargo, while lying at anchor in the British 
channel of the Detroit river],2 was seized 
by the sheriff of Wayne county, and forciuly, 
and against the will of her master, brought 
into the port of Detroit; and as averred in 
the answer, was sola and delivered to the 
respondent: that on receiving possession of 
the said vessel from the sheriff, her cargo was 
discharged by Lester, and the tobacco being 
seized by the revenue officers, was deposited 
in a warehouse for, and afterwards sold and 
bought in by Lester, subject to the order of 
the owners: that the libelant had no agent 
in Detroit, and Lester now holds the same 
for the libelant, to be delivered on being re- 
imbursed his expenses. There is no proof 
that any public notice was given by Lester, 
of his claim to the vessel, or that Reeve had 
not kept his engagement, from September, 
1853, till June, 1854, or that the libelant was 
made aware of the true character of the ves- 
sel, when he shipped his propeiiy at Chat- 
ham. Before and at the time of the conti-act 
of sale, she was called the Julia Smith; when 
in the possession of Reeve, she was called 
the Mazeppa. 

Under the circumstances disclosed, the pos- 
session of Reeve was not tortious. His refusal 
to carry out his contract, did not affect the 
character of his possession, especially as to 
third parties. He took possession wiui Les- 
ter's consent, and was, therefore, clothed with 
power to use her as long as that possession 
continued, Bruce was her master, and at the 
time of the contract of affreightment right- 
fully represented and could bind the vessel. 
It is not the case of a vessel stolen, or where 
possession has been fraudulently obtained. 
The vessel was delivered to Reeve at the 
time of the contract by Lester, and the for- 
mer's failure to fulfill his engagement, did 
not make his possession unlawful ab initio, 
or vitiate the contracts of the vessel while 
this possession continued. Such a rule would 
be destructive of maritime confidence, and 
place the shipper in a foreign port on in- 
quirj' as to title, which is not necessary, and 
would in most cases be impi-acticable. Os- 
tensible ownership, and present possession 
and authority, are sufficient to bind the ves- 
sel. The rights of seamen and shippers can- 
not be affected by the unknown private con- 
tracts of other parties claiming interest in, 
or controverting her title. 

The contract being binding on the vessel, 
and the goods never having been delivered, 
the only question remaining is, as to the 
measure of damages. When goods regularly 
shipped, are not delivered according to con- 
tract, the carrier is bound to make good to 
the shipper the actual loss which he has sus- 
tained; or, in other words, to place him in 
as good a position as he was when the con- 
tract was made. In determining this ques- 
tion, the court has nothing to do with the an- 
tecedent or subsequent relation which Lester 

2 L-L<>om 6 McLean, 484.] 
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bore to the vessel. The contract was with 
the Julia Smith, then known as the Mazeppa. 
Whether or not Lester had a right to retake 
the vessel, and that the damages accrued in 
the exercise of his legal right, is not the 
question hefore the court The vessel being 
held responsible, must make good to the li- 
belant his -loss, consequent on the failure to 
perform the contract This clearly embraces 
the value of the tobacco shipped at the port 
of Chatham at the time of the contract; 
crediting the vessel with the amount re- 
ceived, as the proceeds of sale- Lester is not 
entitled to be reimbursed for his expenses by 
the libelant. The captain of the vessel was 
the agent of the shipper, and the property 
having passed from his custody, his agency 
ceased, but that of Lester was not created. 
I cannot assent to go beyond this principle, 
in the assessment of damages. Having de- 
termined that the vessel is responsible for 
the contract, and consequently responsioie 
for its non-fulfillment, and, therefore, bound 
to make good the loss, I am not satisfied that 
the expenses of the libelant in visiting De- 
troit in search of his property, and defend- 
ing the same in court, can be properly em- 
braced within the measure of damages, 'lue 
market value of the tobacco at Chatham, 
when shipped, with interest on such valufe, 
is making good the loss on the conti'act, and 
as against the vessel. The landing of the 
goods without manifest, was not the act of 
the vessel, and if it was, it should not en- 
hance the damages in this suit The leading 
question here is, the injury consequent on 
the non-delivery at Garden Island; and as 
there is no proof that libelants have suffered 
in that regard, the measure must be the value 
irrespective of incidents independent of the 
contract The tobacco has not been deliver- 
ed, has not been received, neither is there 
proof that in consequence of it*? no^'-a-'h 
the libelant has been put to other loss. De- 
cree therefore for the value of the tobacco 
at Chatham, on the 8th of June, 1854, inter- 
est on such value, and the clerk to take the 
necessary proof, crediting the respondent 
with any money paid on account 

As to Waters, the intervening libelant, de- 
cree for the value of the staves, with inter- 
est from the same date. His bonding the 
articles after seiziure and defending the same 
in court, does not come within my view of 
the vessel's making the shipper good, under 
the contract of affreightment Either the 
present owner or Reeve, may be answerable 
in another form of action for this claim; but 
as it was not necessary for Waters either to 
bond or to prosecute, in order to secure his 
rights under the contract, I cannot decree his 
expenses as a legitimate part of the damages 
in this case. 
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JACKSON et al. v. The KINNIB. 
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District Court, D. New Jersey. 1869. 

Actions in Rem against Vessels — State Stat- 
utes — CONSTlTCTIONAIilTT. 

1. State statutes authorizing actions in rem 
against vessels for causes cognizable in admi- 
ralty are statutes conferring admiralty jurisdic- 
tion, and are therefore unconstitutional. 

2. A lien created by a state law against a 
domestic vessel for supplies furnished in a home 
port cannot be recognized or enforced in a court 
of admiralty. 

This was a libel [by Alonzo Jackson and 
others against the steam propeller Kiimiel 
for seamen's wages. The Hoboken Coal 
Company, intervening for their own inter- 
est, contested the libellants' demands, and 
claimed to have a lien upon the vessel for 
supplies furnished. A reference was made 
to a commissioner to hear the proofs and al- 
legations of the parties. 

Hamilton and Wallis, for libellants. 
Jonathan Dixon, Jr., for interveners. 

EIELD, District Judge. It is insisted by 
the libellants that the Hoboken Coal Com- 
pany have no standing in court, that they 
have no lien upon this vessel which a court 
of admiralty will recognise or enforce, and 
that consequently they have no right to in- 
tervene for their own interest, or to contest 
the claims of the libellants. It is admitted 
that the propeller was owned in this state, 
that the interveners were a corporation or- 
ganized and carrying on business in this 
state, and that the supplies were furnished 
in this state. It is a case then of a domestic 
vessel, and supj)lies furnished in a home port. 
By the maritime law of continental Europe, 
no distinction is made between the cases of 
domestic and f oreigti ships, nor between sup- 
plies furnished in a home port and abroad. 
But by the maritime law of England and of 
this country, supplies furnished to a domes- 
tie vessel, in a home port, are presumed to 
be furnished on the personal credit of the 
owner or master, and do not create a lien, 
which can be enforced in a court of admiral- 
ty by proceedings in rem. But the inteiven- 
ors claim to have a lien upon this vessel, in 
virtue of an act of the legislature of New 
Jersey, approved March 20th, 1857. The ti- 
tle of the act is, "An act for the collection of 
demands against ships, steamboats, and oth- 
er vessels" [Laws N. J. 1857, p. 382]. 4 
Nixon's Dig. 576. The act, with the supple- 
ment thereto, approved March 18th, 185S 
[Laws N. J. 1838, p. 464], provides that, 
"Whenever a debt, amounting to §50 or up- 
wards shall be contracted by the master, 
• owner, agent, or consignees of any ship or 
vessel within this state, for either of the 
following purposes, namely, on account of 
any work done, or materials or articles fur- 
nished in this state, for or towards the build- 
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ing, repairing, fitting, furnishing, or equip- 
ping sucli sLiip or vessel, or for wliarfage 
and the expenses of keeping such vessel in 
port, including the expense incurred in em- 
ploying persons to watch her, such deht 
shall be a lien upon such ship or vessel, her 
tackle, apparel, and furniture, and shall be 
preferred to all other liens thereon, except 
mariners' wages." The act then proceeds 
to make provision for enforcing this lien. 
Application may be made to a supreme 
court commissioner for a warrant, to be 
directed to the sherifif, or a constable, or in 
their absence, to any coroner of the county, 
commanding him to attach, seize, and safely 
keep said ship or vessel to answer such lien. 
Notice of the issuing of the warrant is to be 
published in a newspaper printed in the 
county, and unless the lien is satisfied, or 
the warrant discharged, the ship or vessel 
is to be sold, and the proceeds to be distrib- 
uted in the manner directed by the act. Is 
this act of the legislature of New Jersey, so 
far as it authorizes proceedings in rem 
against a ship or vessel, in violation of the 
constitution of the United States; and is the 
lien thereby attempted to be created one 
which a court of admiralty will recognise 
or enforce? The constitution declares, in 
the 2d section of the 3d article, among other 
things, that the judicial power of the Unit- 
ed States shall extend "to all cases of ad- 
miralty and maritime jurisdiction." And the 
9th section of the judiciary act of 1789 [1 
Stat. 76] provides that the district courts of 
the United States shall have exclusive origi- 
nal jurisdiction of all civil causes of ad- 
miralty and maritime jurisdiction; saving 
to suitors, in all cases, the right of a com- 
mon-law remedy, where the common law is 
competent to give it. It will be seen, there- 
fore, that the jurisdiction of the district 
courts of the United States, over all admiral- 
ty and maritime causes, is exclusive, with 
the exception of such concurrent remedy as 
, is given by the common law. There is emi- 
nent wisdom and propriety in giving to the 
courts of the United States exclusive juris- 
diction in such cases. "The most bigoted 
idolizers of state authority," said the Feder- 
alist, "have not thus far shown a disposition 
to deny the national judiciary the cognisance 
of maritime causes. These so generally de- 
pend on the law of nations, and so common- 
ly affect the rights of foreigners, that they 
fall within the considerations which are rela- 
tive to the public peace." The Federalist, 
No. 80, p. 591. 

"The admiralty jurisdiction," says Judge 
Story, "naturally connects itself, on the one 
hand, with our diplomatic relations and du- 
ties to foreign nations and their subjects; 
and, on the other hand, with the great inter- 
ests of navigation and commerce, foreign 
and domestic. There is, then, a peculiar 
wisdom in giving to the national government 
a jurisdiction of this sort, which cannot be 
wielded except for the general good, and 
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which multiplies the securities for the pub- 
lic peace abroad, and gives to commerce and 
navigation the most encouraging support at 
home." 3 Story, Comm. 533. That ''these 
cases, intended to be provided for by the act 
under consideration, are maritime contracts, 
and therefore "civil causes of admiralty and 
maritime jurisdiction," there can be no doubt 
De Lovio v. Boit [Case No. 3,776]; Dunl. 
Adm. Prac. 43. They are therefore within 
the exclusive jurisdiction of the district 
courts of the United States. This question 
has been repeatedly decided by the supreme 
court of the United States. Statutes, simi- 
lar in every respect to that of New Jersey, 
have been enacted in most of the states; 
and whenever they have come under the 
consideration of the supreme court they 
have been held to be unconstitutional and 
void, so far at least as they authorize pro- 
ceedings in rem. Thus, in the case of 
The Moses Taylor, 4 WaU. [71 U. S.] 411, 
it was held that a statute of California, 
which authorizes actions in rem against 
vessels for causes of action cognizable in 
admiralty, to that extent attempts to invest 
her courts with admiralty jurisdiction, and 
is therefore unconstitutional. "The action 
against the steamer by name," say the court, 
"authorized by the statute of California, is 
a proceeding in the nature and with the inci- 
dents of a suit in admiralty. The distin- 
guishing and characteristic feature of such 
suit is that the vessel or thing proceeded 
against is itself seized and impleaded as the 
defendant, and is judged and sentenced ac- 
cordingly. It is this dominion of the suit in 
admiralty over the vessel or thing itself 
which gives to the title made under its de- 
crees validity against all the world." And 
in the case of The Hine v. Trevor, 4 Wall. 
[71 U. S.] 555, where a similar statute of 
Iowa was imder consideration, the court 
held that state statutes, which attempt to 
confer upon state courts a remedy for ma- 
rine torts and marine contracts by proceed- 
ings strictly in rem, are void. In this case 
it was contended that the statute of Iowa 
might fairly be construed as coming within 
the clause of the 9th section of the judiciary 
act, which "saves to suitors, in all cases, the 
right of a common-law remedy, where the 
common law is competent to give it" But 
the court say the. remedy prescribed by the 
statute is in no sense a common-law remedy. 
It is a remedy partaking of all the essential 
features of an admiralty proceeding in rem. 
The statute provides that the vessel may be 
sued and made defendant without any pro- 
ceeding against the owners, or even men- 
tioning their names. And while the pro- 
ceeding differs thus from a common-law 
remedy, it is also essentially different from 
what are called suits' by attachment. In 
these cases there is a suit against a personal 
defendant by name, but because of inability 
to serve process on him, on account of non- 
residence or some other reason, the suit is 
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commenced by a writ directing the proper 
officer to attach, sufficient property of the de- 
fendant to answer any judgment which may 
be rendered against him. But, besides these 
decisions of the supreme court of the "United 
States, we have a recent decision of the 
court of appeals of New York, in a case in- 
volving the constitutionality of a statute of 
that state, precisely similar to our own, from 
which in fact our statute was copied. It is 
the case of Bird v. The Josephine [39 N, Y. 
19]. The court decided that the proceeding 
authorized by their statute against a vessel 
by name was a proceeding in the nature, and 
with all the incidents, of a suit in admiralty; 
that such a proceeding could not be sustain- 
ed; and that the statute itself was unconsti- 
tutional. It is pleasant to find this concert 
and harmony of opinion between the court 
of appeals of the state of New York and the 
supreme court of the United States, upon a 
question of conflicting jurisdiction between 
state and federal courts. But it is insisted, 
that although the statute of New Jersey may 
be unconstitutional, so far as it authorizes 
proceedings in rem against a ship or vessel 
for a breach of maritime contract, yet it 
nevertheless creates a lien upon such vessel, 
which a court of admiralty will recognise 
and enforce. There was a time when such 
an argument might have been successfully 
urged. The effect of such statutes undoubt- 
edly is, to assimilate our law to that of con- 
tinental Europe, or, in the language of Chief 
Justice Watkins, in Merrick v. Avery, 14 
Ark. 378, "to extend the privilege of the 
maritime lien upon sea-going vessels for 
their building or equipment in domestic 
ports, just as that lien existed in Europe, 
and would have prevailed in England, and so 
descended to this country, but for the jeal- 
ousy of the common law." And it is un- 
doubtedly true, that, for many years, the 
supreme court of the United States, by re- 
peated decisions, held, that these Hens thus 
created by local law mfght be enforced by 
proceedings in rem in the district court; and 
that in 1814 they adopted a rule, expressly 
authorizing the process in rem where the 
party was entitled to a lien under the local 
or state law. But it is equally true that this 
rule has since been abrogated, and that such 
liens can no longer be enforced by proceed- 
ings in rem in the district court 

Chief Justice Taney, in delivering the opin- 
ion of the supreme court in the case of The 
St Lawrence, 1 Black [66 U. S.] 522, gave a 
brief but lucid history of the legislation of 
congress upon this subject, of the course of 
decisions by the supreme court, and of the 
reasons which led to the adoption of the 12tli 
rule, in the first instance, and its subsequent 
repeal. After the passage of the judiciary 
act of 1789 [1 Stat 93], congress passed the 
act prescribing the process to be used in the 
different courts it had established; and by 
that act directed that, in the courts of ad- 
miralty and maritime jurisdiction, the forms 



and modes of proceedings should be accord- 
ing to the course of the civil law. This act 
left no discretionary power in the admiralty 
courts, or in the supreme court, in relation 
to the modes and forms of proceeding. But 
this difficulty was soon seen and removed, 
and by the act of May 8th, 1792 [1 Stat 275], 
these forms and modes of proceeding are to 
be according to the principles, rules, and 
usages which belong to courts of admiralty, 
as contradistinguished from courts of com- 
mon law; and are made subject to such al- 
terations and additions as the respective 
courts might deem expedient "or to such 
regulations as the supreme court of the Unit- 
ed States shall think proper from time to 
time by rule to prescribe to any circuit or 
district court concerning the same." And 
the power here conferred upon the supreme 
court was afterwards enlarged by the act of 
August 23d, 1842 [5 Stat 516]. It was under 
the authority of these two acts that the 12th 
rule, to which we have referred, was made 
in 1844, and afterwards altered by the rule 
adopted in December, 1858. In the mean- 
time, by a series of decisions in the supreme 
court, it had been held, that where liens had 
been given by the local law, the party was 
entitled to proceed in rem in the admiralty 
court to enforce it The General Smith, 4 
Wheat. [17 U. S.] 438; Peyrouse v. Howard, 
7 Pet [32 U. S.] 324; The New Orleans v. 
Phoebus, 11 Pet [36 U- S.] 175. When the 
rules, then, were framed in 1844, in conform- 
ity to the practice thus adopted, it was pro- 
vided by the 12th rule, that: "In all suits 
by material-mea for supplies or repairs or 
other necessaries for a foreign ship, or for. 
a ship in a foreign port tiie libellant may 
proceed against the ship and freight in rem, 
or against the master, or the owner alone, 
in personam; and the like proceedings in 
rem shall apply to cases of domestic ships, 
where, by the local law, a lien is given to 
material-men for supplies, repairs, or other 
necessaries." Now, there would have been 
no embarrassing difficulties in thus using the 
ordinary process, in rem, of the civil law, if 
the state law had given the lien in general 
terms, without specific conditions or limita- 
tions inconsistent with the rules and prin- 
ciples which governed implied maritime 
liens. On the contrary, such process would 
have promoted the convenience and facili- 
ties of trade and navigation by the prompt- 
ness of its proceedings, and would have dis- 
posed at once of the whole controversy, with- 
out subjecting the party to the costs and de- 
lay of a proceeding in the chancery or com- 
mon-law courts of the state to obtain the 
benefit of his lien. In many of the states, 
however, it was soon discovered that these 
laws, by which liens were thus created, did 
not harmonize with the principles and rules 
of the maritime code. Certain conditions 
and limitations were annexed to them; and 
these conditions and limitations differed in 
different states; and it became manifest 
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that if the process in rem was to be used 
wherever the local law gave the lien, it 
would subject the admiralty court to the ne- 
cessity of esamining and expounding the va- 
rying laws of every state, and of carrying 
them into execution, and that, too, in con- 
troversies where the existence of the lien 
was denied, and the right depended alto- 
gether on a disputed construction of a state 
statute, or, indeed, in some cases of conflict- 
ing claims, under statutes of different states, 
when the vessel had formerly belonged to 
the port of another state, and had become 
subject to a lien by the state law. Such du- 
ties and powers are appropriate to the courts 
of the state which created the lien, but are 
entirely alien to the purposes for which the 
admiralty power was created, and form no 
pait of the code of laws which it was de- 
signed to administer. The proceeding, there- 
fore, in rem, upon the ground that the local 
law gave the lien where none was given by 
the maritime code, was found upon experi- 
ence to be inapplicable to our own mixed 
form of government. It was found to be in- 
convenient in most cases and absolutely im- 
practicable in others; and the rule which 
sanctioned it was therefore repealed. The 
repealing rule provides that, "In all suits by 
material-men for supplies or repairs or other 
necessaries for a foreign ship, or for a ship 
in a foreign port, the libellant may proceed 
against the ship and freight in rem, or 
against the master or owner alone in per- 
sonam. And the like proceedings in per- 
sonam, but not in rem, shall apply to cases 
of domestic ships for supplies, repairs, or 
other necessaries." The consequence is, that 
in cases of domestic ships, for supplies fur- 
nished at a home port, a lien created by a 
state law is one which a court of admiralty 
can neither recognize nor enforce. Hence 
it follows, that in this case, the Hoboken 
Coal Company have no standing in court, 
have no right to intervene, either for their 
own interest or to contest the claims of the 
libellants, and that the testimony taken on 
their behalf must be stricken out. Let judg- 
ment be entered in favor of the libellants, 
with costs as against the intervenors. 
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Wills — How -Construed — Istextios of Testa- 
tor — How Collected — Techxioal Wokds — 
Lapsed Devise — Executory Devise. 

1. In the construction of a will, the intention 
of the testator, when it can be satisfactorily 
discovered, is to be carried into effect when it 
can be done consistently with the rules of law. 

2. The intention of the testator is to be col- 
lected from the whole will and not from detach- 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [The date is not given. 2 Paine includes 
cases decided from 1S27 to 1840. 



ed parts; and effect must be given to all the 
words in the will without rejecting or control- 
"ng any of them, if it can be done by a reason- 
able construction not inconsistent with the man- 
ifest intent of the testator, 

3. When any technical words are used in a 
will, the meaning of which has been settled by 
usage and sanctioned by judicial decisions, they 
are presumed to be used in the sense the law 
has appropriated to them, and must have their 
technical effect, unless a contrary intention is 
manifest When, however, such intention is 
plain, it will control the legal operation of 
words, however technical. 

4. When there is a lapsed devise, for the 
want of a devisee answering the description in 
the will, or when there is an irreconcilable re- 
pugnancy or uncertainty in the disposition made 
by the testator, so that his real intention cannot 
be ascertained, the estate will descend to the 
heir-at-law. 

5. But a devise is never construed absolutely 
void for uncertainty, except from neeessitv. If 
there is a possibility to reduce it to certainty, 
the devise is held good, so that the intention of 
the testator may be carried into effect. 

6. The word "or" may be read "and" when it 
becomes necessary for the purpose of carrying 
into effect the clear and obvious intention of the 
testator. 

7. The testator devised his estate, real and 
personal, to his two sons and three daughters, 
their heirs and assigns foirever, share and share 
alike, as tenants in common, and in case any of 
his daughters died without leaving lawful issue 
of their bodies, the share of such daughter was 
to belong to his surviving children in fee simple. 
One of the daughters having died in the life- 
time of the testator, he made a codicil to his 
will by which he devised in fee to his grand- 
daughter, the only child of his deceased daugh- 
ter, the part, share and propomon of his es- 
tate which he had devised to her mother, and 
then added : "But in case my said grand-daugh- 
ter should die without lawful issue of her body 
then living, then and in such case I give, devise 
and bequeath the part, share and proportion of 
my estate hereinbefore devised to her, to and 
among my surviving children or their lawful 
representatives, share and share alike." Edd, 
that this was a good executory devise, depend- 
ing upon the contingency of the grand-daughter 
dying without lawful issue at the time of her 
death, and that this event having occurred, the 
executory devise took effect; that the executory 
devisees named and intended, were such of his 
children as should be then living, and the chil- 
dren of such as should be dead; and that all the 
children of the testator having died without 
leaving issue, except the oldest son, the children 
of the latter became the executory devisees, 
share and share alike as tenants in common. 

In equity. 

THOMPSON, Circuit Justice. The ques- 
tion in this case arises under the will of 
Jacobus Kip, dated 30th August, 1770, and a 
codicil thereto, dated 15th of January, 1772. 
The testator, when his will was made, had 
five children, Samuel, John, Catharine, Alary 
and Margaret; and by his will he devised a 
specific part of his farm at Kip's Bay, to 
each of his sons; and to his three daughters 
he devised another specific part, to them, 
their heirs and assigns forever, share and 
share alike as tenants in common. And then 
adds this clause: "Then I give, devise, and 
bequeath, all the rest, residue and remainder 
of my estate, real and personal, unto my 
said two sons, Samuel and John, and to my 
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said daughters, Catharine, Mary and Mar- 
garet, to have and to hold the same to them, 
their heirs and assigns forever, share and 
share alike as tenants in common, and not 
as joint tenants." And after charging the 
said residue of his estate with the mainte- 
nance of his sister, he adds: "It is my will that 
In case either or any of my said daughtei-s 
shall die without leaving lawful issue of their 
hodies, that then and in such case the part, 
share and proportion of my estate hereinbe- 
fore devised to such daughter or daughters 
so dying, shall belong to, and be enjoyed, by 
my surviving children in fee simple." The 
premises in question are about eight acres of 
the residuary part of the estate. Catharine 
Teller, one of the daughters, died in the year 
1771, in the lifetime of the testator; who 
thereupon added a codicE to his will, by 
which he devised in fee to his grand-daughter, 
Catharine Teller, the only child of his deceas- 
ed daughter Catharine, that part, share and 
proportion of his estate which had been by 
his will devised to her mother, and then adds: 
"But in case my said grand-daughter, Catha- 
rine, should die without lawful issue of her 
body then living, then and in such case I 
give, devise and bequeath the part, share 
and proportion of my estate hereinbefore de- 
vised to her, to and among my surviving 
children or their lawful representatives, share 
and share alike." The testator died in Octo- 
ber, 1777, leaving his two sons and two 
daughters, Mary and Margaret, and" grand- 
daughter alive. Catharine Teller, the grand- 
daughter, died in .Tuly, 1824, intestate, and 
without ever having been married. John 
died in 1777, after the testator, and without 
issue. Mary Kip died in the year 1780, in- 
testate and without issue. Samuel was the 
eldest son, and died intestate in the year 
1804, leaving eight children, of whojn the 
lessor of the plaintife was the eldest son, 
and the defendant one of his brothers. Mar- 
garet survived all her brothers and sisters, 
and died intestate and without issue. In the 
year 1809. 

Upon this statement of facts it is contend- 
ed, on the part of the plaintiff, that if the 
executory devise in the codicil is valid and 
effectual, that 'James S. Kip, the lessor of 
the plahitiff, is entitled to the whole portion 
of the estate devised over, upon the death of 
the grand-daughter, Catharine Teller, without 
lawful issue of her body then living. But if 
the executory devise does not vest exclusive- 
ly in James S. Kip, it is void for uncertainty, 
and that he is entitled to the whole of this 
portion of the estate as heir to Jacobus Kip, 
he being, as is contended, the person last 
seized. On the part of the defendant it is 
•contended, either that the estate devised by 
the codicil to Catharine Teller, the grand- 
daughter, was a fee-simple absolute, and 
passed by her deed to Samuel Jones, junior, 
and Nicholas W. Stuyvesant, (found in the 
special verdict,) or that if she did not take 
an estate in fee-simple absolute, then upon 
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her decease it vested in the children of Sam- 
uel; and if so, according to the facts found 
hi the special verdict, the plaintiff cannot re- 
cover, the premises in question having been 
on the partition set off to Samuel Jones, 
junior, and N. W. Stuyvesant, as trustees, as 
in the partition mentioned for all the children 
of Samuel Kip; and the lessor of the plain- 
tiff having already in possession one-eighth, 
as found by the special verdict. That the 
intention of the testator, where it can be 
satisfactorily discovered, is to be carried into 
effect, when it can be done consistently with 
the rules of law, has been so often laid down 
as a governing rule in the construction of 
wills, that a reference to authorities to estab- 
lish it is entirely unnecessary.s And in ap- 
plying this rule, the intention is to be col- 
lected from the whole will, and not from de- 
tached parts; and effect must be ^ven to all 
the words in the will without rejecting or 
controllhig any of them, if it can be done by 
a reasonable construction not inconsistent 
with the manifest intent of the testator. 
When any technical words are used, the 
meaning of which has been settied by usage, 
and sanctioned by judicial decisions, they 
are presumed to be used in the sense the law 
has appropriated to them, and must have 
their technical effect, unless a contrary inten- 
tion is manifest; but when such intention is 
plain, it will control the legal operation of 
words, however technical. These are some 
of the rules which have been adopted and 
sanctioned by com'ts in the construction of 
wills, and in the application of the cardinal 
rule to seek for the intention, and which 
may have a bearing on the construction of 
the will in question. 

The premises in question falling within 
that portion of the estate which is embraced 
by the residuary clause in the wiU, and 
which in the codicil is devised to the grand- 
daughter, Catharine Teller, the first inquiry 
Is, what estate she took under this devise. 
If, as contended on the part of the defendant 
in one. branch of the argument, she took a 
fee-simple absolute, her estate passed by the 
deed to Jones and Stuyvesant, and the plam- 
tiff can have no right to recover. If this 
construction of the devise is to prevail, it 
must be either because the executory devise 
over has failed for want of an executory de- 
visee answering the description in the codicil, 
and resting on the construction that the ex- 
ecutory devisees were the children of the tes- 
tator who survived his grand-daughter, Cath- 
arine, and they all having died before the- 
grand-daughter, there w^ no executory dev- 
isee, and the fee became absolute in her; or 
that Margaret, as the survivor of the chil- 
dren, took the estate as executory devisee, 
and which passed under her deed to Jones 
and Stuyvesant. But this construction nec- 
essarily involves a rejection of the words, "or 
their lawful representatives share and share 

8 [See note at end of case.] 
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alike," which is inadmissible unless there is 
an irreconcilable uncertainty or repugnancy 
in the disposition made of the property. And 
there is no such uncertainty, in my opinion, 
as to warrant a rejection of these words; nor 
can the devise over be considered as vesting 
the estate in fee-simple absolute, in Margaret 
the survivor of the four children, for this 
would require the rejection of the tenancy in 
common, created by the words share and 
share alike. There can be no doubt but 
that where there is a lapsed devise, for the 
want of a devisee answering the description 
in the will, or where there is an irreconcila- 
ble repugnancy or uncertainty in the disposi- 
tion made by the testator, so that his real 
intention cannot be ascertained, the estate 
will descend to the heir-at-law (Penn. Dec. 
411); but a devise is never construed abso- 
lutely void for uncertainty, but from neces- 
sity. If there is a possibility to reduce it to 
certainty, the devise is held good; so that 
the intention of the testator may be carried 
into effect ut res magis valeat. This rule 
prevails both in courts of law and equity. 
Pyot V. Pyot, 1 Yes. Sr. 336. And I cannot 
think there is such uncertainty in this devise 
as to warrant the conclusion that it must be 
set aside as void, and the heir-at-law let in, 
on that ground, to take the estate. It is, I 
think, a valid executory devise. It has aU 
the requisites to constitute such a devise, 
and which was to take effect upon the cofi- 
tingency of Catharine Teller, the grand- 
daughter, dying without issue living at the 
time of her death. Upon that event, which 
has occurred, the devise over is to the sur- 
viving children of the testator, or their law- 
ful representatives, share, and share alike; 
and, according to my view of the case, the 
question must turn upon the construction to 
be given to the words "lawful representa- 
tives," as here used. 

On the part of the plaintiff it is contended, 
that the term "representatives" is to be con- 
strued "heirs," and its application to be gov- 
erned by the rule of law existing at the date 
of the will (1770) ; and according to this con- 
struction, the estate will vest in J. S. Kip, the 
lessor of the plaintiff. On the other side it 
is contended, that these are words of pur- 
chase, and merely descriptive of the persons 
who were to take the estate; and that this 
designation must be applied to persons an- 
swering that description when the contin- 
gency happened, which was on the death of 
the grand-daughter Catharine, tn the year 
1824, at which time all the children of Sam- 
uel Kip were his lawful representatives, 
within the sense and meaning of the devise. 
The term "representative," when applied 
in the way here used, has not acquired any 
fixed technical meaning, nor have any judi- 
cial decisions been referred to which have 
given to it a settled and definite interpreta- 
tion. It can, therefore, be considered only 
a word of description, and to be so construed 
as will best comport with the fair and rea- 



[13 Fed. Gas. page 222J 

sonable intention ot the testator. Any words 
of description, by which the devisee may 
be known and ascertained, are sufficient. 
6 Term R. 679. In the case of Counden v. 
dlerke. Hob. 33, a devise to the stock, fam- 
ily, or house of A., held good, and the heir 
was considered the person intended, in or- 
der to effectuate the intention of the testa- 
tor. So a devise to A.'s oldest son is good, 
though called William, when his name was 
Andrew. 7 East, 799. So grandchildren 
may take under the description of "chil- 
dren," when it Is clear, from the- whole 
clause in the will, that the intention was to 
include the issue of those who should be 
dead. Royle v. Hamilton, 4 Ves. 437. So in 
the case of Goodright v. White, 2 W. Bl. 1010 
(4 Dana, 516; 6 Cruise, Dig. 186; 4 Ed. 481), 
the devise was to the heirs of Margaret White, 
jointly and severally, and their heirs and as- 
signs forever; the court held the devise good; 
and that Margaret's son took as a purchaser 
in her lifetime, although it was objected that 
nemo estheres viventis; thatthiswas a good 
description of the person intended, to make 
the son of Margaret take, as her heir, living 
the mother; and the court observed, that 
this, though bad two centuries ago, had been 
good for a century past; that latterly, 
words had been taken in their popular sense; 
that the testator noticed that Margaret was 
alive, and meant a present interest should 
vest in her heir— that is, her heir apparent— 
during her life. 4 Dana, 598, § 29, These 
are some few among the numerous cases in 
the books, to show how far the court will 
go to effectuate the intention of the testator. 
Devises are held void for want of certain 
description of the devisee, only in very 
strong cases, as in Doe v. Joinville, 3 Bast, 
172 (4 Dana, 597), where the testator devised 
the half of certain lands to his wife's family, 
and the other half to his brother's and sis- 
ter's family, and the testator had two sis- 
tei:s' families, and it was altogether uncer- 
tain which was intended. A devise will 
generally be held void for the uncertainty 
of the devisee, when the description cannot 
come within the rule of certum est quod po- 
test reddi certum. 

It is not necessary, in this case, to say at 
what point of time you are to look for the 
interpretation of words, whether the date of 
the will, the death of the testator, or when 
the estate devised vests. If the words used 
have a fixed technical meaning, or the devise 
is in terms immediate, so that the testator 
may be presumed to have had in view par- 
ticular persons, the date of the will, or the 
death of the testator, may, perhaps, be the 
proper time to look, in giving a construction 
of the wilL But it is by no means certain 
that such should be the rule, where the estate 
is to vest upon some future unknown and un- 
certain contingency; if in such case the de- 
scription of the persons who ore to take is 
general, it may be quite as likely to carry 
into effect the intention of the testator, to 
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apply that description to persons coming 
witliin it at the time the contingency hap- 
pens. 1 Ball & B. 449; Horn. Dig. 703. But 
to whatever period we look, in construing 
this devise, it must, in my judgment, receive 
the same interpretation as if the testator 
had used the word "children" instead of 
"representatives." The codicil, upon its 
face, and the occurrence which called for the 
making of it, show very satisfactorily that 
it was the intention of the testator to pro- 
vide for his grandchildren as well as his 
children. The codicil he declares to be made 
for the purpose of making his intention, in 
his will, more manifest with respect to the 
devise to his daughter Catharine, and there- 
by to secure it to his grand-daughters, if she 
should die leaving lawful issue. When, 
therefore, he provides for the contingency 
of the grand-daughter dying without issue, 
and on that event devises it to his surviving 
children, or "their lawful representatives," 
it is reasonable to conclude he intended, as 
to this part of his estate, to substitute, in 
place of their parent, the children of any 
other of his sons or daughters who should 
die leaving auy such children; and if such 
was his object, the term "representatives" 
is very appropriately used for the purpose 
of substituting the children in the place of 
their deceased parent; and this word being 
used in the plural number, and the creation 
of a tenancy in common by the words "share 
and share alike," show that more than one 
was intended to be embraced within it, and, 
of course, that no reference could have been 
had to the heir-at-law, to the exclusion of 
others falling within the description of "rep- 
resentatives," although the word "or" may 
be read "and" when it becomes necessary, 
for the purpose of carrying into effect the 
clear and obvious intention of the testator. 
But this does not appear to me to be such a 
case, but that the substitution of "and" for 
"or" would tend rather to obscure than 
elucidate: and, indeed, the change of "or" 
into "and" would involve an obvious incon- 
gruity in the reading, "Among my survivnig 
children and their lawful representatives." 
But if the word "representatives" means 
"children," as I think it does, it is immaterial 
to what period the word "surviving" refers; 
for whether to the dajte of the will, the death 
of the testator, or the happening of the con- 
tingency, the estate would go either to the 
surviving children, if all were living, or to 
such as were living, and the representatives 
of such as were dead. And such, I think, is 
the construction to be given to this codicil. 
It is very clear, from the general scope of 
the will and codicil, that the testator intend- 
ed to dispose of his whole estate under the 
various provisions of his will, and not leave 
any part of it to vest under the general 
rules of descent 

It seemed to be admitted at the bar, and 
indeed could not be questioned, that if this 
had been a bequest of personal property, the 



word "representatives" would have em- 
braced all the children of Samuel Kip, and 
go according to the statute of distribution; 
and the residuary clause to which the codicil 
refers, embraces both real and personal es- 
tate, and the testator used the words "give, 
devise and bequeaith," which properly apply 
to both real and personal property, which 
affords a pretty fair inference that the word, 
"representatives" was used in reference to 
both species of property indiscriminately, 
in its general and popular sense, without 
any technical application to real property. 
Much stress was laid, in the argument, up- 
on the word "lawful," as indicating an in- 
tention to qualify the term "representa- 
tives," and affix to it the interpretation of 
"heir-at-law." This, however, does not ap- 
pear to me to be a fair and reasonable con- 
struction. If such had been the intention of 
the testator, it would have been a much 
more natural and easy form of expression 
to have said "heir-at-law." But it is, I 
think, very evident that the term "lawful" 
is here intended to be used in the same 
sense as "legitimate." Upon the whole, 
then, I have arrived at the conclusion that 
this is a good executory devise, depending 
on the contingency of Catharine, the grand- 
daughter, dying without lawful issue living 
at the time of her death; that this event 
having occurred, the executory devise took 
effect; and that the executory devisees 
named and intended were such of his chil- 
dren as should be then 'living, and the chil- 
dren of such as should be dead- And all his 
children having died without leaving chil- 
dren, except Samuel, all his children became 
the executory devisees, share and share alike 
as tenants in common, which, according to 
the finding of the jury in the special verdict, 
will require judgment to be entered for the 
defendant. 

NOTE. In constroing wills, technical words 
are to be taken in their technical sense, unless 
a plain intention appear to the contrary. Kean 
v.^Hoffecker, 2 Har. [Del.] 103; vide 3 Term R. 
493; Doug. 341; 1 Yates, 343;^ 5 Ves 401. 402; 
2 Ball & B. 204; 11 Wend. 279,' 293. When- 
ever the devise is to children and grandchil- 
dren, or to brothers and sisters, and nephews 
and nieces, to he equally divided between them, 
and the devisees are individually named, ttey 
take per capita and not per stirpes. Id. The 
words "equally to be divided," when used m a 
will, mean a division per capita, and not per 
stirpes, whether the devisees be children and 
grandchildren, brothers or sisters, and neph- 
ews and nieces, or strangers in blood to the tes- 
tator. Id. The general rule is, that a will, as to 
ike land, speaks at the date of it; and as to per- 
sonal estate at the time of testator's death. 
Smith V. Edrington, 8 Cranch p.2 U. S.] 66; 
Allen V. Harrison, 3 Call, 289. In the construc- 
tion of wills, the first object is to gather the in- 
tention of the testator from the whole will; and 
this intention must prevail unless it violate 
some rule of law, Land v, Otiey, 4 Rand. [Va.J 
213; Calloway v. Langhorne, Id. 181; Berry v. 
Headington, 3 J. J. Marsh. 321; Covenhoven 
V. Shuler, 2 Paige, 122; Reno's Ex'rs v. Davis, 
4 Hen. & M. 283. Where there are repugnant 
clauses in a will, the latter shall prevail. But 
repugnance in different clauses of the will shall 
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not be made out by the technical meaning of 
terms. ITor where a consistent intention ap- 
pears in the contest, it must prevail; and it 
shall be supposed the testator employed the 
words whose strict signification would make a 
repugnance, in an improper sense. Adie v. Corn- 
well, 3 T. B. Mon. 279. In the construction of 
wills, ambiguities are latent or patent. The for- 
mer exists when the intention of the testator 
is dubious; the latter exists where the intention 
is certain, but the object on which the intention 
is to act is uncertain. In explaining a patent 
ambiguity, the will alone is to be resorted to; 
while in the latent class, evidence dehors tlie 
will may be called in aid of the will. Brecken- 
ridge v. Dunciin, 2 A. K. Marsh. 51. Terms 
usual in a will drawn evidently by an unskilful 
man, shall be scanned by their popular, not their 
technical meaning. Harper v. Wilson, Id. 466. 
If two parts of a will are irreconcilable witb. 
«ach other, the last part is generally to be taken 
as evidence of the latest intention of the testa- 
tor. But this rule is only applied to those cases 
■where the two provisions are totally incon- 
sistent with each oth^r, and where the real in- 
tention of the testator cannot be ascertained, 
Covenhoven v. Shuler, 2 Paige, 122. Where the 
intention of the testator is incorrectly expressed, 
the court will carry it into efEect by supplying 
the proper words. Id. The words of a will 
may be transposed in order to make a limitation 
sensible, or to effectuate the general intent of 
the testator. Id. Devises by implication are 
sustainable only upon the principle of carrying 
into effect the intention of the testator; and 
unless it appear upon, an examination of the 
whole will, that such must have been his inten- 
tion, there is no devise by implication. Rath- 
bone V. Dyckman, 3 Paige, 9. An implication 
may be rebutted by a contrary implication which 
is equally as strong. Id. The clear literal in- 
terpretation of words in a will may be departed 
from if they will bear another construction, 
where other parts of the will manifest a differ- 
•ent intention. Id. The strict grammatical 
sense of words in a will may be rejected to car- 
ry into efEect the intent of the testator. Id. 
One name may be substituted for another in 
the construction of a will where it is manifest 
not only that the name used was not intended, 
but that a certain other name was necessarily 
intended. Connolly v. Pardon, 1 Paige, 291, 
Where it is clear, from the intention of the tea- 
tator, that the word "or" is used instead of 
""and," and e converso, the court interposes to 
■change the word.' O'Brien v. Heeney, 2 Bdw. 
Ch. 242. Where, there is a plain and positive 
■devise, the court "will not raise an implied trust 
in executors, to favor a particular devisee- 
Hart V. Hart's Bx'rs, 2 Desaus. Eq. 57. The 
•court construed "her," into "their," to give ef- 
fect to the intent of the testator. Keith v. Per- 
ry, 1 Desaus. Eq. 353. In Brailsford v. Hey- 
ward, 2 Desaus. Eq. 18, the word "heirs" was 
construed children, to effect the testator's ob- 
vious intention. Grandchildren may claim a 
■devise under the description of children, where 
there are no children. JEwing's Heirs v. Hand- 
ley's Ex'rs, 4 Litt. [Ky.] 349. Where a testa- 
tor having both freehold and leasehold lands 
in a particular place, a devise by him of all the 
lands in that place, only the freehold lands pass. 
Aylett's Ex'rs v. Aylett, 1 Wash. [Va.] 300. 
Where words in a will which would give an es- 
tate tail in real property, would carry the ab- 
solute interest in personal property. Gudworth 
V. Hall's Adm's, 3 Desaus. Eq. 259; Bailey v. 
Davis, 2 Hawks, 108. The term "children" is 
usually taken as a word of purchase, unless 
there be expressions in the will to show the tes- 
tator intended to use the word as a word of limi- 
tation. In re Sanders, 4 Paige, 293. The dis- 
junctive word "or" construed "and," Turner 
V. Whitted, 2 Hawks, 613; Britton v. Johnson, 
2 Hill, Eq. 430. Construction of the word "ap- 
purtenances" in a will. Helme v. Guy, 2 
Mmrph. 341. In construing a will, the court 



will look to the state of the testator's family, 
and to the kind and extent of properly he owned 
at the time of making the will. Edens v. Wil- 
liams' Ex'r, 3 Murph. 27. Construction of the 
term "dying without issue." Brashear v. Macey, 
3 J. J, Marsh. 91. The court will correct a mis- 
take in a will describing a line bounding the 
estate devised. Kenny v. Kenny, 3 Litt. [Ky.] 
302. Surplus land devised in the original will, 
held not to be included in the expressions "all 
other lands," and "estate not particularly point- 
ed out," used in the codicil. Hickman v. Holli- 
day, 6 T. B. Mon. 586. Wills must be construed 
liberally, so that the intention of the testator 
may take effect. Sams v. Mathews, 1 Desaus. 
Bq. 131. And the whole will must be taken to- 
gether. Id. So, a will and codicil are to be tak- 
en and construed together as parts of one and 
the same instrument. Westcott v. Cady, 5 
Johns. Oh. 343. And where there are two in- 
consistent bequests of the same property in the 
same will, the second revokes liie first. Eraser 
V. Boone, 1 Hill, Eq. 367. Crops growing at 
the time of the testator's death, do not pass 
under the word "appurtenances." Shelton v. 
Shelton, 1 Wash. [Va.] 53. The term "land" in 
a bequest will be considered as synonymous 
with "give," unless it is manifest ttiat the tes- 
tator did not intend the legal estate to pass to 
the legatee. Hinson v, Pickett, 1 Hill, Bq. 38. 
Construction of the term "dying without issue." 
Brown v. Brown, 1 Dana, 41. And of the term 
"residue" in a will. Brailsford v. Heyward, 2 
Desaus. Eq. 32. Construction of the term 
"families" in a will. Pringle v. McPherson, 2 
Desaus. Bq. 524. Plate used in a family passes 
under a devise or conveyance of "household 
goods and furniture." Bunn v. Winthrop, 1 
Johns. Ch. 339. Construction of the term "all 
his estate" in a devise. Cruger v. Heyward, 2 
Desaus. Eq. 422. The word "increase" in a be- 
quest of a female slave, is ambiguous. Reno's 
Ex'rs V. Davis, 4 Hen. & M. 283, See Bryson 
V, Nickols, 2 Hill, Bq. 114. Construction of the 
term "without issue" in a will. Newton v. 
Griflath, 1 Har. & G. 111. It is a general rule 
in the construction of wills, that the testator 
must be presumed to have used words in their 
ordinary and primary sense, unless it appears 
from the context that he probably used them in 
some other sense. Mowatt v, Carow, 7 Paige, 
328. The word "children," in its ordinary sense, 
does not include grandchildren, but it may in- 
clude them when it appears there were no per- 
sons who would answer to the description of 
"children" in the primary sense of the term. 
Id, When heirs take by purchase, they do not 
take as heirs, but as a class of persons to whom, 
by that means, the testator has selected to de- 
vise his property; and as tiiey take in their own 
right, the distribution is to be made per capita, 
and not per stirpes. Campbell v. Wiggins, Rice, 
Bq. 10. The testator devised as follows: "I 
lend to my daughter Nancy Gray, and Robert 
Gray, her husband, fortheir lives, one negro man 
named Peter, and one negro called Little Frank, 
and one negro woman called Sary, with all her 
increase, and one feather-bed and furniture, for 
their lives, and then be equally divided among 
their children; held, that the children of Rob- 
ert and Nancy Gray took under the will a vest- 
ed interest transmissible to their legal repre- 
sentatives. Donald v. M'Cord, Rice, Eq. 330. 
Under a bequest of a particular female slave 
by name, with all her increase, the children of 
the slave bom before the making of the will do 
not pass. Seibels v. Whatley, 2 Hill, Bq. 605; 
Donald v. M'Cord, Rice, Eq. 330. Construction 
of the word "plantation" in a devise. Nash v. 
Savage, 2 Hill, Eq. 50. Construction of the 
terms "residue of all my estate." Williams v. 
Williams, 10 Terg. 20. 

In the construction of a will, the court, in en- 
deavoring to arrive at a knowledge of the testa- 
tor's intention, must take into consideration the 
circumstances as they existed at the time the 
will was made. Hoover's Lessee v. Gregory, 
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10 Yerg. 4M. When a bequest in a will is not 
clothed in language having a particular te^nical 
meaning affixed thereto, so as to control the in- 
tention in its construction, the nitention shall 
prevail. Loving et al. v. Hunter, 8 Yerg. 4- 
Every will shall be so construed that it shall 
rather stand than fall if such eonstrucfaon can 
reasonably be put upon it. Davis' Heira v. 
Taul. 6 Dana, 53. Bequests of personalty are 
generally construed according to the principles 
of the civil law. Wood's Adm's v. Georges 
Adm'r, 6 Dana, 343. The words "movable prop- 
erty" in a will have no technical import; they 
mean in a will as in ordinary use, something 
substantive which has locality, and may move 
or be moved; they embrace money and bonds 
for money, but not a debt merely as such. Id. 
A bequest by an officer in these words, "all my 
stock and movable property," does not embrace 
his daim for half-pay. Id. A latent ambiguity, 
as to the subject-matter of a will, may be ex- 
plained by extraneous evidence. Overton s 
Heirs v. Woolfolk, 6 Dana, 376. Construction 
of "vested remainders." Bowling's Heirs, v. 
Dobyns* Adni'rs, 5 Dana, 434. The heir being 
favored in laW', there should be no strained con- 
struction to work a disherison where lie words 
are ambiguous. Deabins v. Hollis, 7 Gill & J. 
311. Where the intention of the testator is as- 
certained, a word manifestly omitted by mistake 
may be inserted, but no word may be added to 
defeat the apparent intention of the testator. 
Id. The terms used in a will are in genera^ to 
be understood according to their popular im- 
port, but where it appears from the will itself 
that the testator understood the technical im- 
port of .the terms he employed, and evidently 
used them in some parts of the will in their tech- 
nical sense, they should be so understood wher- 
ever occurring in the same clause. Hazlerig v. 
Hazlerig's Ex'rs. 3 Dana. 48. It is a general 
rule in giving efEect to wills, that general lega- 
cies must vield to specified bequests, but the 
rule that the will must be so construed as to 
^ve efEect to every part of it. and carry the in- 
tention of the testator into effect, is paramount 
and universal. Cameron v. Boyd's Adm r, 4 
Dana, 549. Where a testator directed all his 
property to remain on his plantation under the 
care of his wife until the youngest son should 
attain full age, and then gave the plantation 
to that son and another, the wife takes by im- 
plication a term in the plantation during that 
period. Bradshaw v. Ellis, 2 Dev, & B. Eq. 
22. Parol evidence is not admissible to affect 
the construction of a will, but it is admissible 
when its introduction is required by considera- 
tions extrinsic of the will, and which necessarily 
depend upon such evidence, Gallego v. Che- 
valle [Case No. 5,200]. The construction of de- 
vises of legal interests in land is a legal ques- 
tion, and laelongs to the tribunals of the law, 
and not to those of equity; and the obscurity 
of the will furnishes no sufficient reason for ap- 
plying to equity; for, if the obscurity be not so 
great as to render the disposition altogether un- 
intelligible, the devise will be valid at law, so 
far as it can be understood; and, if it be so 
vague and uncertain as not to amount to a des- 
ignation of anv corpus, it necessarily follows 
that no court can help it, but that it must be in- 
effectual. Hough V. Martin, 2 Dev. & B. Eq. 
379. Two different tracts of land half a mile 
apart, which were cultivated by a testator to- 
gether as one farm, will both pass by his will 
under the description of "my plantation." 
Bradshaw v. Ellis, 2 Dev. & B, Eq. 20. In a 
devise of a certain farm, and "all stock on the 
the same," the words "all stock" will compre- 
hend only the animals used with, supported by, 
or reared upon the farm, and will not include the 
plantation tools and the gathered crop that may 
be on it. Graham v. Davidson, 2 Dev. & B. 
Eq. 155. The expression, "if he shall get mar- 
ried and have a family,*' in its ordinary sense 
in a will or settiement, means to get married 
and have issue of such marriage, and not mere- 
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ly to get married and have a family by becom- 
ing a housekeeper. Spencer v. Spencer, 11 
Paige, 159. A will provided that the female 
children of E., which she then had, or might 
thereafter have, at the age of twenty-three, 
should be free. Held, that the grandchildren of 
E., born before their mothers arrived at twen- 
ty-three, were slaves; the rule "Partus sequitur 
ventrem" applying. Esther v. Akms Heirs, 
3 B. Mon. 60. 

In the construction of wills, it is not proper to 
interpolate or supply an ellipsis unless it be ren- 
dered necessary in consequence of an apparent 
inconsistency in the context, or unless there be 
something in the sentence to show that there 
is an ellipsis which may be supplied by the in- 
sertion of words found elsewhere in the sen- 
tence. Barclay v. Dupuy, 6 B. Mon. 92. A 
clause added to a devisfe of a fractional part of 
certain land, that it is to be taken by the devisee 
"where he shall choose or select, at 'its just or 
proportionable value," does not constitute a con- 
dition precedent to the vesting of the estate 
devised; but the devisee, on tiie death of the, de- 
visor, becomes tenant in common, with a right 
of selection or not. at his will. Brown v. Bailey, 
1 Mete. [Mass.] 254. Cases of construction of 
wills depending merely upon their phraseology, 
and not deemed necessary to be noticed m full. 
Lane v. Tick, 3 How. [44 U. S.] 464. The term 
"lands," in a will, is synonymous with real es- 
tate"; and, unless restrained by something else, 
embraces future and contingent, as well as pres- 
ent" freehold estates in land. Pond v. Bergh, 10 
Paige. 140. In the state of New York, where 
a will was made before the Revised Statutes 
went into operation, but the testator died after- 
ward, the validity of the trusts and provisions 
of. his will must be determined by the law, as 
it existed at the time of his death. De Peyster 
V. Clendining, 8 Paige. 295. A testator having 
a son and five daughters, all infants, gave the 
residue of his estate to trustees, with directions 
to pay the annual income to his six children, m 
equal proportions during their lives, at the 
death of either of them without lawful issue, 
his or her share to continue as a part of tiie 
residue, the income of which was to be equally 
divided among the surviving children; and, if 
either of his children should die leaving issue, 
his or her share should be equally divided among 
his or her children. One daughter died without 
issue; then another died, leaving one child, a 
son; and then two other daughters died with- 
out issue. Held, that the words "surviving 
children," were to be construed other children, 
and that the son of the deceased daughter was 
equally entitied to share with the testator's sur- 
viving children, the proportions of the daughters 
who died after the decease of his mother. Car- 
ter V. Bloodgood's Ex'rs, 3 Sandf. Ch. 293. The 
word "survivors" may be construed others, 
upon the context, and the other clauses of the 
will, showing the intent of the testator. Id. 
And the court will supply words to support the 
inteni when that is apparent upon the whole 
of the will taken together. Id. In the principal 
case, the bequest over to the grandchildren, in 
the shares of the children who died without is- 
sue, whether before or after the death of the 
parents of such grandchildren, is raised by im- 
plication, from the testator's general intention. 
Id. A granddaughter was married at the time 
a testator made his will; and he had, as to a 
full share of his estate, placed her on a footing 
witii his children. He also bequeathed a legacy 
of §6,000 to each of his grandchildren as were 
under age and unmarried, and living at the time 
of payment. There were other grandchildren, 
and who were under age. Held, that this grand- 
child, (thus of age,) did not take such legacy. 
Hone V. Van Schaiek, 3 Edw. Ch. 474. Great 
granddiildren do not take under the designation 
of grandchildren, unless where it plainly ap- 
pears that suet was the intention. I^. Where 
land was devised by the testator to his two sons, 
with a limitation overtothe survivor, if either of 



JACKSON (Case No. 7,139) 



[13 Fed. Gas. page 226] 



them should die without issue; and both joined 
in a conveyance to a purchaser, for a valuable 
consideration, and one of them afterward died, 
without issue, in the lifetime of the other; held, 
that the purchaser was entitled in equity to the 
land devised to the brother who died first, and 
which afterward came to the survivor, under 
the executory limitation over' to him. Varick 
V. Edwards, 11 Pai£?e, 289. A will directed 
that if trustees should be reduced by "death, 
or removal from the United States, or other- 
wise." to the number of two or one, then the 
parties in interest were authorized to nominate 
three or more freeholders, out of which the. re- 
maining trustees were to accept one or more, to 
be joined with them; and failing such nomina- 
tion, the remaining trustees were authorized to 
nominate respectable freeholders to be joined 
with them; and then the securities were to be 
assigned by the remaining trustees to them- 
selves, and such additional trustees, upon the 
same trusts, &c. Held, that a refusal to act 
authorized the appointment of another person 
under the words "or otherwise," — ^in fact, that 
these words were broad enough to authorize an 
appointment after removal from oflSce for cause, 
resignation or refusal to serve. Cruger v. Halli- 
day, 3 Edw. Oh. 565. Although the intention 
of a testator is the governing principle with the 
court when looking at his will, yet the court is 
bound by precedents and authority, and will 
not proceed on arbitrary conjecture in settling 
its construction. Kingsland v. Rai>elye, 3 Edw. 
Oh. 1. 



Case No, 7,139. 

JACKSON V. LUDELING et al. 

[2 Woods, 254.] i 

Circuit Court, D. Louisiana. April Term, 
1876. 

Keai. Property — ^Improvemetjts by Possessor in 
Bad Faith— Compensation— Rule in Lou- 
isiana — Interest and Rents. 

Under the jurisprudence of Louisiana, a pos- 
sessor in bad faith is entitled to compensation 
for improvements and betterments put upon the 
land by him which have been accepted by the 
owner, together with interest on the amount ex- 
pended ■(£erefor, and is chargeable with the 
rents and profits with interest. 

[See note at end of case.] 

[This was a bill in equity by Henry R. 
Jackson against John T. Ludeling and oth- 
ers.] Heard upon exceptions to the master's 
report. 

A decree was made in the case by the su- 
preme court of the United States, at its Oc- 
tober term, 1874. The case is reported in 21 
Wall. [88 U. S.] 616, and the decree of the 
supreme court is found on pages 634, 635. 
The decree reverses the decree of the United 
States circuit court for the district of Louis- 
iana, by which the bill was dismissed, and 
reinstates the ease, recognizes the mortgage 
executed by the railroad company to John 
Ray to secure its first mortgage bonds as a 
valid lien upon the property of the railroad 
company, and maintains the rights of the 
bona fide bondholders; it declares the title 
under which the defendant Ludeling and his 
associates claimed the property of the rail- 
road company to be fraudulent and void, en- 
joins them from setting up any claim under 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



their pretended title to the said property, or 
in any manner disposing of the same, and 
remits the cause to this court with instruc- 
tions to direct an account to be taken of all 
the property of the railroad company, and 
to appoint a receiver thereof, and to order 
the property covered by the mortgage to be 
sold for the benefit, first, of all the bona fide 
bondholders secured by the mortgage, and 
secondly, for the benefit of other creditors 
of said company, and of its stockholders. 
The fifth and last clause of the decree is in 
these words: "And it is fuiiiier ordered and 
decreed that the defendants do account for 
all money and propeity received by them 
out of the property so sold to tbem or any 
of them, or from its profits or income, re- 
ceiving in their account such credits as under 
the circumstances of the case by the law of 
Louisiana they are entitled to, |ind that they 
pay and deliver to tbe receiver whatever on 
such accounting may be found due from 
them." Under this clause of the decree an 
order of reference was made toF. A.Woolfley, 
Esq., as master commissioner, wbo on Jan- 
uary 17, 1876, filed his report. According to 
the report the gross earnings of the railroad, 
received by the defendants Ludeling and his 
associates, and the proceeds of the sale of 
lands the property of the railroad company, 
also received by the defendants, amounted 
to $939, 124.41, and the master finds that Lude- 
ling and his associates were properly charge- 
able with that sum. On the other hand the 
master reports that said Ludeling and his 
associates have produced an account show- 
ing that they have expended in construction 
and repairs for the pm^pose of putting the 
railroad in such condition that it could be 
operated, the sum of ?748,154.88, and for 
maintenance and rumilng expenses the ad- 
ditional sum of §777,647.72. These two last 
mentioned sums amount to $1,525,802.60. 
The master further reports that Ludeling and 
his associates exhibit an interest account up- 
on the excess of their expenditures over their 
receipts made up at the rate of eight per 
cent, per annum, amounting to $361,531.38. 
From this it appears that they claim a bal- 
ance due them, over and above all receipts 
from the railroad property of $948,209.57. 
Although it does not appear by the master's 
report, the fact is that Ludeling and his as- 
sociates claim the further sum of $136,206.28 
for interest paid by them on money borrowed 
to put the railroad in running condition. The 
report says; "The excess of actual expendi- 
tures over actual receipts is $586,677.99, dis- 
regarding the interest account. I have not 
examined these accounts and vouchers with 
a view to pass upon their absolute validity, 
or whether they are claims to be recognized 
for any other purpose than to answer the 
matter referred. The fifth paragraph of the 
decree directs the said defendants to show 
what money has come into their hands as 
income and profits, and to account for such 
part of it to the mortgagees as they are 



[13 Fed. Cas. page 227] 

entitled to. The testimony shows sufficient- 
ly that the railroad was not in a condition 
to yield income or profit, without large ex- 
penditures, and that the expenses of man- 
agement to eai"n income and profits were 
nearly equal to the receipts. The evidence 
shows satisfactorily that there was no in- 
come or profits from the road which equalled 
the necessary outlays for construction, man- 
agement and maintenance, and I therefore 
think the complainants are not entitled to 
claim remuneration under that paragraph of 
the decree." This suit was commenced in 
18G6, and most of the improvements upon the 
road, made by defendants, have heen made 
since that date. 

Exceptions were filed to the report by both 
the complainants and the defendants. The 
main questions raised by these exceptions 
were the following: 

1. It having been decided by the supreme 
court of the United States that Ludeling and 
his associates were possessors in bad faith, 
whether they, under the jurisprudence of 
Louisiana, are entitled to payment for the 
improvements and repairs by them placed 
upon the property, accounting at the same 
time for income and profits derived from the 
property. 

2. Whether, having accounted for the in- 
come and profits of the property while in 
their hands, the defendants are entitled to 
interest on the money expended by them in 
improvements and repairs. 

These questions, mainly the first, were 
argued by coimsel of the parties both oraDy 
and by brief. 

J. A. CampbeU and H. M. SpofCord, for 
complainant 

I. Generally the doctrine of the courts of 
this country is, that neither at law nor in 
equity is the owner of a valid and legal title 
to lands to be subjected to a demand for 
ameliorations or improvements made without 
his consent by an occupant without title, and 
hi bad faith. Green v. Biddle, 8 Wheat. 
[21 U. S.] 1; Carver v. Jackson,4 Pet [29 U. S.] 
1; Kenney v. Browne, 3 Ridg. App. 462-531; 
GiUespie v. Moon, 2 Johns. Ch. 602; Bump, 
Fraud. Conv. 573; Morris v. Terrell, 2 Rand. 
[Va.] 6; Gann V.Brantley, 21 AJa. 633; Story, 
Eq. Jur. § 799 and note; Will. Bq. Jur. 311. 

II. The riile of cases decided in Louisiana 
is, that the bona fide possessor alone is the 
object of the protection of the courts in re- 
spect to the rents and profits, and the re- 
clamation of the value of improvements. 
Civ. Code, arts. 503, 508; Gibson v. Hutchins, 
12 La. Ann. 545; Boatner v. Ventriss, 2 La. 
173, 8 Mart [N. S.] 657; Roberts v. Brown, 
15 La. Ann . 698; Herriot v. Broussard, 4 
Mart [N. S.] 260; Thompson v. Kilcrease, 
14 La. Ann. 340, 342; Roberts v. Brown, 15 
La. Ann. 698; Williams v. Booker, 12 Rob. 
[La.] 253; French v. Bach, 26 La. Ann. 731; 
Beard v. Moraney, 2 La. Ann. 347; Anselm 
V. Brashear, Id. 403; Hollon v. Sapp, 4 La. 
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Ann. 519; Jones v. Wheelis, Id. 541; Brugere 
V. Slidell, 27 La. Ann. 70; Gaines v. New 
Orleans [Case No. 5,177]; Same Case, 15 
WaU. [82 TJ. S.] 624. See, also, Pothier du 
Droit de ProprietS, No. 350, Denisai't, 1, 3, 
p. 700, § 21; 38 DaUoz, Jur. Gen. t 38, p. 
242 et seq., Nos.- 428, 444. 

III. The defendants are not third possess- 
ors under article 3407 of the Civil Code. 3 
Trop. Priv. et Hyp. No. 784; 25 Merten, tit 
"Privel^ge de Creance," § 5, pov. 2. 

IV. Under article 508 of the Civil Code, 
the possessor is only entitled to the value of 
the materials which remain upon the land, 
together witn the cost of the workmanship. 
Cannon v. \Vhite, 16 La. Ann. 85, 91. 

The result of the comparison of the several 
articles of the Code, and the decisions upon 
them by the supreme court of Louisiana, 
show that the possessor in bad faith, whose 
title and possession are fraudulent and whose 
improvements were made after suit brougnt, 
is not .entitled to claim for improvements 
against the injured owner. 

John Ray, for defendants, cited article 12, 
Code 1808; article 500, Code 1825; and article 
508, Rev. Code 1870; Labrie v. Filiol, 4 
Mart [La.] 557; Pearce v. Frantum, 16 La. 
414; Lowry v. Erwin, 6 Rob. [La.] 192; Kel- 
1am V. Rippey, 3 Rob. [La.] 138; Wilson v. 
Benjamin, 26 La. Ann. 587; Williams v. 
Booker, 12 Rob. [La.] 253; Phron v. Bach, 10 
La. Ann. 13; Heirs of Slidell v. Gonthier, and 
Heirs of Slidell v. Yanderstacken. The last 
two cases not published. Op. Book 44, La. 
Sup. Ct pp. 653, 654; Stanbrough v. Wilson, 
13 La. Ann. 494. 

W. H. Himt on the same side. 

I. It is a principle of the Civil Code that 
"no man should enrich himself at the expense 
of another." Civ. Code, arts. 508, 2299, 2301, 
2314, 3124, 3125, 3407. 

n. The decisions of the supreme court of 
Louisiana with reference to the rights of pos- 
sessors in bad faith, with few exceptions, 
have concurred in the enforcement of this 
principle. See cases cited by Mr, Ray. Also, 
Hill V. Bowden, 3 La. Ann. 258; Eastman 
V. Harris, 4 La. Ann. 194; Rhodes v. Hooper, 
6 La. Ann. 355; Doles v. Coekrell, 10 La. 
Ann. 541; Haynes v. Harbour, 14 La. Ann. 
239; D'Armond v. Pullen, 13 La. Ann. 137. 
Upon a review of all the decisions of the court 
upon this subject, it will appear that they 
uphold with a steadiness, only once and for 
a brief period shaken, the doctrines laid 
down in the Code and derived from the civil 
law, that all possessors of property who have 
incurred useful and necessary expenses in its 
preservation and improvement are entitled 
to reimbursement. 

III. The Spanish law on this subject is 
identical with that of Louisiana. 44th law, 
2Sth title, 3d partidas. 

IV. The law of France recognizes to the 
fullest extent the claims urged in behalf of 
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defendants. 2 Marcadg, p. 114; Id. p. 412, V; 
2 Boil. p. 672, Com. sur. art 555, Code Nap. 
Demolombe, Com. sur. art. 555, 9 Code Nap. 
p. 629, § 679, and No. 695, p. 666; Merlin, 1 
Repertoire de Juris, verl)o "Amglioration"; 
5 Pothier (par Jupin; Brass. Ed.) Nos. 344, 
345; 5 LarombI§re, Obi. 676, 677; 1 Fr. Mour- 
lon, 698, No. 1463; Robert v. Courtin, Sirey 
(1840) 66; Godard v. Valette, Journal de Pa- 
lais, I, 1844, p. 399. 

V. Tlie claims of complainants as mort- 
gage creditors are subjected to tbe same equi- 
table right of reimbursement to the third 
possessor. Rev. Civ. Code, art. 3370, which 
is identical with article 2173, Code Nap.; 3 
Ti-op. PriY. et Hyp. No. 835, 1836; ReT. Civ. 
Code, 3399; Code Prae. arts. 62, 68, 74; 
Walker v. Dunbar, 9 Mart [La.] 682; Moore 
T. Allain, 10 La. 495; Rev. Civ. Code, art 
3408. 

VL But whether the right to reimburse- 
ment be measured according to the law that 
defines the rights of third possessors against 
mortgage creditors in a hypothecary action, 
or according to the law that defines the 
rights of third persons against the ownei-s 
in a petitory, or any other action, is of little 
practical importance. The right of reim- 
bursement is substantially the same under 
the law of Louisiana. Voet, cited in 1 Trop. 
Priv. et Hyp. § 264. 

WOODS, Circuit Judge. There seems to 
have been on the part of counsel no attempt 
to reconcile the conflicting decisions of the 
supreme court of this state upon the ques- 
tions at issue. I am relieved from the task 
of attempting to reconcile these decisions. 
The question, what is the jurisprudence of 
this state upon the points in controversy, 
has been before this comrt, and has been 
passed upon by it In the case of Gaines 
V. New Orleans [Case No. 5,177], it was 
held by Mr. Circuit Jiistice Bradley, after 
a careful and laborious examination of the 
deeisons of the supreme court of Louisi- 
ana, that under the laws of this state, pos- 
sessors in bad faith are entitled to com- 
pensation for improvements which they have 
erected, if accepted by the owner. And in 
that case, the court confirmed the report of 
Master "Weller, which charged the city of 
New Orleans, which had been held to be a 
possessor in bad faith, with the value of the 
rents of the property in controversy, with 
interest on the rents from the date of their 
receipt, and credited the city with the ex- 
penditures made by it for repairs, both be- 
fore and after suit brought, and with inter- 
est on the cost of the repairs, thus holding 
that when a possessor in bad faith had en- 
joyed the property, receiving its profits, and 
had made improvements and repairs, he 
must account for the reasonable rent with in- 
terest, but was entitled to have his expen- 
ditures refunded with interest. In his opin- 
ion, the circuit justice said: "I have come 
to the conclusion that it would be equitable 



and just to set off the profits derived by the 
city from the draining machine for the past 
thirty-five years, against the cost of construc- 
tions and repairs, and to charge the city with 
the rents of the buildings and land, less the 
ordinary repairs of the buildings, amounting, 
as shown by the report, to the sum of $125,- 
266.79." The decree of this court just re- 
ferred to was taken to the supreme court of 
the United States by appeal, and the case is 
reported in 15 Wall. [82 U. S.] 624. 

From the statement of the case as made by 
the reporter, I take this extract (page 627): 
"The city, it was estimated, had received 
from increased taxation of other property 
during the term embraced by the order (in- 
cluding interest) $208,825. Now this partic- 
ular lot of land, it was testified, was orig- 
inally worth $200. The buildings erected by 
the city, independent of the machinery, cost 
$18,000. The putting up of the machinery 
was finished July 1, 1835 or 1836 (some wit- 
nesses testifying to one year and some to an- 
other), and it was testified that a fair rental 
of the land and building was $2,400 a year; 
the expense of repairs, $500 per annum. The 
master accordingly charged the city on this 
basis: 

Eental valne from July 1, 1835, to 

November 1, 1870 §84.800 00 

Interest on the rents at 5 per cent... 72,800 00 

§157,000 00 
And allowed tlie city expenses of 

repairs S17,ies 66 

Interest on repairs 15,166 55 

82,333 21 

And thus madetbe city cbargealile 
with the difference S12j,2(J0 70" 

Mr. Justice Hunt, in delivering the opinion 
of the supreme court after quoting articles 
500, 501, 3414 and 3415 -of the Civil Code, 
proceeds to say: = "The case of the present 
defendant is an instance where the works 
were done by one who was sentenced to 
make restitution, and who was expressly ad- 
judged to possess mala fide. Mrs. Gaines 
therefore had the right to keep the improve- 
ments upon reimbursing their value and the 
price of the workmanship, or to compel the 
city to demolish and remove them. In the 
opinion of the judge upon the circuit, he 
uses this language: 'Whilst the profits and 
advantages of the draining machine are un- 
certain and indefinite in amount there is 
no doubt of their reality, nor, if we place any 
reliance upon the estimates, is there any 
doubt of their being amply suflBcient to re- 
imburse the city for all its expenditures, in- 
cluding even the rent with which it is char- 
ged.' It is evident," says the supreme court, 
"from this statement that there has already 
been allowed to the city a sum not only equal 
to the value of the improvements if they 
were demolished, but of their actual cost 
The city has therefore no cause of complaint, 
and the point under consideration must be 
held against it." An examination of the re- 
port made in the case by Master Weller, and 
which was confirmed by the supreme court 
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of the "Onited States, shows that the city 
of New Orleans, a possessor in had faith, 
was allowed the amount expended in per- 
manent improvements and interest thereon, 
and for necessary repairs and interest there- 
on, and was charged with the value of the 
rents, and interest on the same. 

I shall follow in the case on trial, this de- 
cision of the supreme court of the United 
States so far as it is applicable. The de- 
fendants claim interest at the rate of eight 
per cent, per annum. No reason is shown 
why interest should be computed at a higher 
rate than five per cent per annum, the legal 
rate in Louisiana, when there is no contract 
fixing a different rate. It appears from the 
report of Master Woolfley, that the gross re- 
ceipts of Ludeling and his associates from 
the earnings of the road and the sale of 
lands, exceeded the amount expended by 
them for maintenance and repairs by the 
sum of $161,476.69. The complauiants are 
entitled to be allowed this sum in their ac- 
counts with Ludeling and his associates, 
with interest to be calculated at five per 
cent, upon an average sum for an average 
length of time; and there should be allowed 
Ludeling and his associates their necessary 
expenses in improvements and betterments 
put upon and still remaining upon the road, 
with interest upon such expenses from the 
date when the expenditures were respective- 
ly made, at the rate of five per cent, per an- 
num. Without passing, therefore, in detail, 
upon the exceptions of the parties to the 
master's report, it will be recommitted to 
the master, with instructions to ascertain 
and report to the next term of this court the 
amount of the necessary expenses incurred 
by the defendants Ludeling and his asso- 
ciates, in the improvements and betterments 
put upon said railroad, and still remaining 
thereon, allowing interest at the rate of five 
per cent per annum on such expenses, from 
the date they were incurred up to the date 
of filing the report; and he will report what 
sum ought to be added for interest to the 
said balance of $161,476.69, the amount by 
which the gross receipts exceed the expen- 
ditures, for maintenance and running ex- 
penses. 

[NOTE. It appears that upon the second re- 
port of the master a decree was entered that 
the defendants are entitled to the sum §488,- 
109.54 on account of betterments and improve- 
ments and for interest, and that they are charge- 
able with certain other sums. From this decree 
both parties appeal, the complainants insisting, 
among other things, that no allowance should be 
made to defendants for improvements, that the 
allowances were too large, etc. Defendants, 
on the other hand, insist that the allowances 
are insufficient, that certain accounts axe in- 
correctly stated. 

[Upon consideration of the case by the su- 
preme court, Mr. Justice Bradley delivered an 
opinion sustaining the decree of the circuit 
court upon tiie main proposition, — i. e. the right 
of a possessor in bad faith to improvements in 
the state of Louisiana. He draws the distinction 
very clearly between the civil and the common 
law upon this point, showing that by the civil 
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law, and following the same into the decisions ' 
of the Louisiana supreme court, a possessor m 
bad faith is entitled to the value of his improve- 
ments, provided the owner accepts or uses 
them. If he does not, then the possessor in bad 
faith must have a reasonable time within which 
to remove his improvements, if the same is pos- 
sible. The decree of the circuit court is reversed 
upon the amount of the award, the learned jus- 
tice holding that the same should have been 
onlv $347,361.61. In this case Mr, Justice 
Field dissents, holding that a possessor in bad 
faith is not entitled to any compensation at all 
for improvements. Says the learned justice: 
"I know of no law and no principle of justice 
which would allow them anything for expendi- 
tures upon property they wrongfully obtained, 
and wrongfully withheld from the owners, who 
were constantly calling for its restitution." 99 
U. S. 513.] 

Case No. 7,140. 
JACKSON V. Mcculloch et ai. 

[1 Woods, 433; 13 N. B. E. 283; 1 N. T. 
Wkly. Dig. 534.3 i 

Circuit Court, W. D. Texas. Jan. Term, ISTl. 

Bankruptcy— When Tbatier is IssoLVE>fT — As- 

SIGSMEXT FOR BENEFIT OP CrEHITOKS. 

1. Under the bankrupt act [of 1867 (14 gtat 
517>], a trader is insolvent when he cannot pay 
his debts in tiie ordinary course of business, al- 
though he may not be compelled to stop business 
on account of such inability, and although on a 
settlement of his affairs he may have sufficient 
to pay in full. 

2. An assignment to a trustee by a trader of 
all his property, in trust for the benefit of his 
creditors, which necessarily puts an end to the 
business of the trader, and which gives a pref- 
erence to some creditors over others, is made 
out of the usual and ordinary course of business, 
and if made, in contemplation of insolvency, is 
not only prima facie but conclusive evidence of 
an intent on the part of the trader to defeat the 
operation of the bankrupt act; it is therefore 
void. 

3. The trustee is charged with notice of the' 
insolvency of the debtor, and his intent to evade 
the provisions of the bankrupt act, by the very 
tenor of such an assignment and so are all 
persons claiming the benefit of the assignment. 

In equity. Appeal from the district court, 
submitted for final decree on pleadings and 
evidence. 

A. M. Jackson, in pro, per. 
O. S. West for defendants, 

WOODS, Circuit Judge. This is a bill in 
equity filed by A. M, Jackson, as assignee 
in bankruptcy of George B. HoUaman, to 
set aside a deed of assignment made by Hol- 
laman to H. E. McCulloch, one of the de- 
fendants, for a decree, that the defendants, 
Frazer and wife, Leroy M. Roberts and John 
P. Erskine, pay to the complainant the 
amounts respectively received by them from 
McCulloch, by virtue of the deed of assign- 
ment, on the debts due to them from tibie 
bankrupt, and that McCulloch be compelled 
to account for and pay over the proceeds of 

1 [Reported by Hon. WiUiam B. Woods, Cir- 
cuit Judge, and here reprinted by permission. 
1 N. Y. Wkly. Dig. 534, contains only a partial 
report] 
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the property sold by him under and by vir- 
tue of the deed of assignment, subject to 
such equitable deductions as he may show 
himself entitled to. The ground of this 
claim is because the deed of assignment 
■was made within six months before the fil- 
ing of his petition in bankruptcy by Holla- 
man, and was made to McCulloeh, who, at 
the time, had reasonable cause to believe 
that Hollaman was insolvent or was acting 
in contemplation of insolvency, and that the 
deed of assignment was made by Hollaman 
with a view to prevent his property from 
coming to his assignee in bankruptcy, or to 
prevent the same from being distributed un- 
der the bankrupt act of congress, or to de- 
feat the object of said act, or to impair, 
hinder or delay the operation of said act, or 
to evade the provisions thereof. 

I hold the following propositions to be 
established law: 1. Insolvency, within the 
meaning of the bankrupt act, means in- 
ability to pay debts in the ordinary course 
of business, as persons carrying on trade 
usually do. A trader is insolvent when he 
cannot pay his debts in the ordlnaiy course 
of business, although he may not be com- 
pelled to stop business from his inability; 
and, although, on a settlement of his affairs, 
he may have sufficient to pay in fuU. 2. An 
assignment to a trustee of all a trader's 
property in trust for the benefit of his cred- 
itors, which necessarily puts an end to the 
business of the debtor, and which gives a 
preference to some creditors over others, is 
made out of the usual ordinary course of 
business, and, if made in contemplation of 
insolvency, is not only prima facie but con- 
clusive evidence of an intent on the part 
of the debtor to defeat the operation of the 
bankrupt act, and is therefore void. 3. The 
trustee is charged with notice of the in- 
solvency of the debtor, and his intent to 
evade the provisions of the bankrupt act by 
the very terms of such an assignment. All 
persons claiming the benefit of such an as- 
signment are chargeable with knowledge of 
the terms thereof, and consequently with 
knowledge of the insolvency of the debtor 
and his purpose to evade the operation of 
the bankrupt law. 

The bare enunciation of these principles 
disposes of this case. . At the date of the 
deed of assignment, Hollaman was insol- 
vent, and he knew it It was his duty to go 
into bankruptcy, but instead of this, he 
chose to make an assigimaent, giving prefer- 
ence to certain of his creditors. He, there- 
fore, intended lo defeat tlie operation of the 
bankrupt act, which requires equal distribu- 
tion among the creditoi*s of the bankrupt's 
assets. The deed to McCuUoch was notice 
to liim and to all claiming the benefit of the 
deed, of the insolvency of Hollaman, and 
of his purpose to evade the operation of the 
bankrupt act. 

The conclusion is inevitable, that the deed 
of assignment must be declared null and 



void; that Fraser and wife, Erskine and 
Roberts must pay to the assignee the 
amounts received by them respectively from 
McCulloeh, and where such amounts were 
paid in coin, must repay the same in coin or 
its equivalent in currency; that McCulloeh 
must account for the proceeds of the prop- 
erty received and disposed of by him under 
the deed of trust, and not already turned 
over to the assignee in bankruptcy, allowing 
him credit for his reasonable services and 
expenses in selling the property, and for 
whatever may be collected from his code- 
fendants, Fraser and wife, Roberts and Er- 
skine. Decree accordingly. 



Case N"o. 7,141. 

JACKSON V. MUTUAL LIFE INS CO. 

[3 Woods, 413.] 1 

Circuit Court, S. D. Georgia. April Term, 1878. 

Removal of Causes — Failure to File Copt of 
Record — Citizenship at Time op Re- 
moval AS Test. 

1. Under section three of the act of March 3, 
1875, for the removal of causes (18 Stat. 470), 
the failure of the party seeking lie removal to 
file in the circuit court, on or before the first 
day of its session nest after the filing of the pe- 
tition for removal, a copy of the. record from 
the state court, does not deprive the circuit 
court of jurisdiction of the case. 

[Cited in Woolridge v. McKenna, 8 Fed. 667; 
Glover v. Shepperd, 15 Fed. 834.] 

2. In such a case the circuit court has discre- 
tion to remand the cause or not, as to it shall 
seem most conducive to the ends of justice. 

[Cited in Curtin v. Decker, 5 Fed. 387.] 

3. Under said act the petition for removal 
need not aver that the parties were citizens of 
different states at the time the suit was brought. 
If they are citizens of different states when the 
petition for removal is filed, it is sufficient. 

[Cited in Glover v. Shepperd, 15 Fed- 835; 
Bruce v. Gibson, 9 Fed. 541; Oarrick v. 
Landman, 20 Fed. 211.] 

On motion to remand. 

Frank H. Miller, for the motion. 

G. T. Barnes and J. B. Cumming, contra. 

WOODS, Circuit Judge. The action was 
commenced in the superior court of Rich- 
mond county, Georgia, on May U, 1877, 
against the defendant, which was, as aver- 
red in the complaint, a citizen of the state 
of New York. On the 16th of October 
following, at the appeai-ance term of the" 
state court, and before the cause could be 
tried, the defendant company filed its peti- 
tion in that court for the removal of the 
cause to the United States circuit court for 
the Southern district of Georgia. This peti- 
tion alleged the pendency of the suit, that 
the same was brought for the recovery of 
the principal sum of five thousand dollars, 
and that the said William E. Jackson, Jr., 
administrator, was a citizen of the state of 
Georgia, and the petitioner, a corporation 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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created by the laws of the state of New 
York, resident in said state of New York, 
and a citizen thereof. On the same day a 
bond, conditioned according to the act of 
congress of March 3, 1875 (IS Stat. 470, § 3), 
with penalty fixed and sureties approved by 
the state court, was filed by the petitioner. 
The term of the United States circuit court, 
for the Southern district of Georgia, next 
after the filing of petition and bond for re- 
moval, began on Thursday, the 8th day of 
November, A copy of the record of the 
cause in the state court was not filed in the 
United States circuit court until the 22d day 
of November following. 

The plaintiff has filed a motion to remove 
the cause to the state court upon the follow- 
ing, among other grounds: (1) Because the 
copy of the record was not filed in the cir- 
cuit court on or before the first day of its 
then nest session after the filing of the peti- 
tion and bond for removal; and (2) because 
the petition for removal does not aver that 
the parties were citizens of different states 
at the time of the commencement of the ac- 
tion. Of these grounds in their order: 

The act of congress under which this re- 
moval appears to have been sought (18 Stat 
470, § 3), does not declare in terms that the 
copy of the record must be filed in the Unit- 
ed States court on the first day of its next 
succeeding session. The law only declares 
that the petitioner shall give bond condition- 
ed that he will file such copy by the time 
mentioned. The filing of the record at the 
time prescribed does not seem to be a juris- 
dictional fact If it were, the jurisdiction 
of the United States court might be defeated 
by the refusal of the clerk of the state court 
to present a copy of the record in time to 
be filed in the federal court The act of 
March 3, 1875, provides for the case where 
the party is not able to file a copy of the rec- 
ord by the time prescribed, by reason of the 
refusal of the clerk of the state court to fur- 
nish a copy thereof, and declares that "the 
circuit court to which any cause shall be 
removable under this act, shall have power to 
issue the writ of certiorari to said state 
court, commanding said court to make re- 
turn of the record in any such cause remov- 
ed as aforesaid;" and the act then proceeds 
to provide for the case when it shall be im- 
possible for the paities removing the cause 
under this act, or complying with its provi- 
sions for the removal thereof, to obtain such 
copy of the record, by declaring that the 
court may order that the prosecutor in the 
action, etc., shall file a copy of the paper or 
proceeding by which suit was commenced, 
and that the other parly shall plead thereto. 
All this seems entirely inconsistent with the 
idea that unless the copy of the record is 
filed on the first day of the next succeeding 
term of the federal court, that court is with- 
out jurisdiction of the cause. The filing of 
the record on the precise day prescribed can- 
not therefore be a matter of jurisdiction, but 



the failure to file is one of damages to be re- 
covered on the bond given for the removal; 
and although the circuit court may well re- 
mand for failure of the party seeking the 
removal to comply with his bond, yet if the 
delay has caused no prejudice, and the par- 
ty wishes the ease to go on in the circuit 
court, and complies with all the requisites 
for removal at a day subsequent, it is in the 
discretion of the court to grant him the in- 
dulgence. 

In the case of Hyde v. Phoenix Ins. Co. 
[Case No. 6,973], on the failure of the party 
by whom the petition and bond were filed 
to deposit a copy of the record in the federal 
court on the first day of its next term, the 
court allowed the opposite party to file the 
record and docket the cause, declaring that 
it was at his option to go on in the circuit 
court or move to remand the cause. This 
implies that the circuit court had jurisdic- 
tion of the case, I am, therefore, of opin- 
ion that the failure of the defendant in this 
case to file a copy of the record by the first 
day of the term, did not defeat the jurisdic- 
tion of the court, and as it is not suggeste'd 
that the plaintiff has suffered any damage 
by the fact that the record was not filed un- 
til fourteen days after the beginning of the 
term, the first ground upon which the mo- 
tion to remand is based is not well taken. 

2. It is said that the petition for removal 
is fatally defective in not stating that the 
paities were citizens of different states at 
the time of the commencement of this ac- 
tion. It has been held by some of the state 
courts, that the petition for removal must 
aver that the parties were citizens of differ- 
ent states at the time the suit was com- 
menced: Pechner v. Phoenix Ins. Co. [65 
N. Y. 195], and other cases cited in Dill. Hem. 
Causes, p. 23. The supreme court of the 
United States, in the case of Insurance Go. 
V. Pechner, 95 U. S. 183, has taken the same 
view. These decisions, however, were made 
under the act of 1789 (1 Stat. 79, § 12). The 
decision of the supreme court seems to be 
based on the peculiar language of this sec- 
tion, "that if a suit be commenced in any 
state court, * * * by a citizen of the 
state in which the suit is brought, against a 
citizen of another state," and the matter in 
dispute exceeds the aforesaid sum, or value 
of five himdred dollars, etc., the suit may 
be removed to the United States court 

It has been held by Mr. Justice Miller, that 
the act of 1867, for the removal of causes 
(14 Stat 558) "does not in terms, prescribe 
the time at which the citizenship of the 
moving party must be acquired. Nor is 
there anything from which to imply that a 
time was intended to be limited in that re- 
gard. Had congress intended to confine the 
privileges of the act to parties who were 
citizens of different states at the commence- 
ment of the suit, it would have been very 
easy so to have provided. It did not see fit 
to do so. On the other hand, in express 
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terms, or at least by the strongest implica- 
tion, it provided otherwise. The language 
is, where a suit is now pending, or may here- 
after be brought, in any such court in which 
there is a controversy between a citizen, etc., 
which is as much as to say, whenever a con- 
troversy shall arise in a suit pending in a 
state court, the parties to which shall at any 
time be citizens of different states, the cause 
may be removed. No time at which the 
citizenship should be acq.uired is limited. So 
the inference is, that it may be acquired at 
any time:" "Johnson v.Monell [Case No. 7,399]. 
See, also, McGinnity v. White ua. S,S02]. The 
language of the act of March 3, 1875, under 
which the removal was sought to be made, in 
this case, is almost identical with that of the 
act of 1867, above quoted by Mr. Justice Miller: 
"That any suit of a civil nature at law, or 
in equity, now pending or hereafter brought 
in any state court when the matter in dis- 
pute exceeds, exclusive of costs, the sum or 
value of five hundred dollars, * * * and 
in which there shall be a controversy be- 
tween citizens of different states, * * * 
either party may remove such suit," etc. 
The act of 1789 did not give to the United 
States courts all the jurisdiction, authorized 
by the constitution, either in causes original- 
ly commenced in, or cases removed to, these 
coui-ts. The clear purpose of the act of 
1875, is to extend the jurisdiction of the 
United States courts to the full limits war- 
ranted by the constitution. The language 
used in describing the causes that may be 
removed, is much broader than that used 
in the act of 1789. Under the act of 1875, 
wherever there is a controversy between citi- 
zens of different states, in any suit pending 
in a United States court, the cause may be 
removed. Under the act of 1789, the cause 
could not be removed unless the suit was 
commenced by a citizen of the state in which 
the suit was brought against a citizen of an- 
other state. The distinction in the language 
and meaning of the two acts is clear and 
palpable. The view above expressed of this 
act of 1875, has been taken by the supreme 
court of Georgia in the case now under con- 
sideration: Jackson v. Mut. Life Ins. Co., 
60 Ga. 423. 

The authorities cited, and a comparison of 
the acts of 1789 and 1875, show that it is im- 
material, under the latter act, whether or not 
the parties were citizens of different states 
at the time the suit was commenced, provid- 
ed they are citizens of different states at the 
time of filing the petition for removal. I am 
of opinion, therefore, that the second ground 
for remanding the cause is not well taken. 

Several other reasons for remanding the 
cause are stated in the petition for removal. 
But as they have been often passed on al- 
ready by the courts, we have not thought 
necessary to give them particular notice. 
We do not consider any of them well taken. 
The motion to remand the cause must be 
overruled. 



Case ISTo. 7,14S. 

JACKSON V- NORTHERN CENT. BY. 

[Chase, 268; i 2 Int. Rev. Rec. 174.] 

Circuit Court, D- Maryland. Nov. 24, 1865.2 

IscoaiB Tas — Bonds Held by Subject of For- 
eign Power — Dedcction by Cokporatios. 

1. No British subject resident in Great Brit- 
ain is liable to the income tax provided for by 
section 122 of the internal revenue act of June 
30, 1864 [13 Stat 284]. 

[Cited in Barnes v. Railroad Co.. 17 Wall, 
(84 U. S.) 304.] 

[See note at end of case.] 

2. Neither the general tax law of Pennsylva- 
nia (Brightly's Dig. Ed. 1858), nor the act of 
assembly of April 30, 1864, contemplate tox- 
ing the interest coupons of railroad bonds. 

[See note at end of case.] 

3. Semble: There is nothing in the statutes 
of Pennsylvania which would aiithorize the as- 
sumption that the legislature of Pennsylvania 
ever intended to tax bonds, or interest on bonds 
held by citizens of other states, or the subjects 
of foreign powers. 

4. Also semble: That a tax on the interest 
accruing on the loans or stocks issued by cor- 
porations, and guaranteed by the state, may be 
properly collected by deduction and retention 
by the officers of the corporation. 

The laws of the United States and of the 
state of Pennsylvania directing the collec- 
tion of a tax on incomes, levied the tax, 
and then when the income was derived in 
whole or in part from dividends from stock 
or interest on bonds of incorporated com- 
panies, directed such companies to retain the 
amount of such tax and pay it to the United 
States and le state of Pennsylvania re- 
spectively, thus creating such corporations 
collectors of taxes to that extent. Under 
these laws, the Northern Central Railway 
Company— a corporation created by the laws 
of Pennsylvania and Maryland, and owning 
and operating a railroad from Harrisburg, 
in the former, to Baltimore, in the latter 
state— retained the amoimt of these two tax- 
es from all coupons of all bonds issued by 
it and paid to the bondholders, the amount 
due on these coupons, less the said taxes. 
No distinction was made as to where the 
bondholder resided, nor of what country he 
was citizen or subject. All alike were thus 
subjected to the taxing power of the United 
States and of the state of Pennsylvania, and 
aU alike thus forced to contribute to the sup- 
port of these two governments. Under the^e 
circumstances, [John G.] Jackson, the plain- 
tiff in this suit, a British subject resident 
in Ireland, declined to receive the money 
for his coupons, less these taxes, and claimed 
that the company should pay him the whole 
amount due on the face of them. His de- 
mand being refused, he brought this suit 
in this court 

1 [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 7 Wall. (74 U. S.) 262.] 
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OHASB, Circuit Justice. The court has 
considered the questions argued yesterday 
upon the prayer of the counsel for the de- 
fendant in the case of John G. Jackson v. 
The Northern Central Railway Company, 
and I will now state our conclusions. 

It is admitted that Jackson is a British 
subject resident in Ireland. He has brought 
suit against the Northern Central Railway 
Company, a corporation organized under the 
laws of Maryland and Pennsylvania, to re- 
cover the sum due on certain interest cou- 
pons, amounting to two thousand six hun- 
dred and fifty dollars, now due on the bonds 
of the company and belonging to him. 

The company does not deny the plaintiff's 
title to the coupons or its own obligation to 
pay them, but claims that it is boimd to de- 
duct and withhold from him certain per- 
centage to be paid into the treasui-y of the 
United States and Pennsylvania respective- 
ly, and that he can recover, therefore, only 
the amount of the coupons less these deduc- 
tions. The counsel for the company prays 
the court to so instruct the jury. The plain- 
tiff denies the right of the defendant to have 
these deductions made. 

The deductions claimed ate two: five per 
cent, on the amount of the coupons for the 
United States, and three mills on each dol- 
lar of the principal of the bonds for Penn- 
sylvania. 

The internal revenue act of congress, ap- 
proved June 30, 1864 (section 116, 13 Stat. 
281)3, imposes on the income of every per- 
son residing' in the United States, and of 
every citizen of the United State? residing 
abroad, whether derived from interests, divi- 
dends, or other sources, a duty of five per 
cent, on the excess over six hundred dollars 
and not exceeding five thousand dollars; of 
seven and a half per cent, on the excess over 
five thousand and not exceeding ten thou- 
sand dollars; and ten per cent on the ex- 
cess over ten thousand dollars. 

In the next section it Is provided that in 
ascertaining the income of any person lia- 
ble to an income tax, the amount received as 
dividends or interest from institutions whose 
officers, as required by law, withhold a per- 
centage of their dividends on shares or in- 
terest on bonds, and pay the same over to an 
authorized officer of the government, as re- 
quired by section 122, shall be included, and 
the amount so withheld shall be deducted 
from the tax assessed. 

This section, it is clear, imposes no income 
tax whether derived from interest on bonds 
or from dividends on shares, or from any 
other source, escept on citizens of or resi- 
dents in the United States. It imposes, 
therefore, no income tax "on the plaintiff, 
Jackson, who is neither such citizen nor resi- 
dent. 

It is clear also that congress regarded the 
duty on dividends directed to be withheld 

s [Amended March 3, 1865 (13 Stat. 479).l 



by the officers of the companies paying them, 
and to be paid over by them to the proper 
officers of the government, as an income 
tax to be paid only by citizens or residents 
of the United States. 

The fact that congress regarded the duty 
on dividends in this light, materially aids in 
the construction of the 122nd section of the 
internal revenue act, which is mainly re- 
lied upon by the defendant This section 
subjects all railroad, canal, turnpike, canal 
navigation or slack water companies, to a 
duty of five per cent, on all interests and 
dividends derived from their bonds or shares, 
and authorizes them to withhold that amount 
from the bondholders or shareholders, and 
makes payment to the government a dis- 
charge to that extent from payment to them. 
The language is general, and if the section 
stood alone an argument of some force might 
be drawn from it, that congress intended to 
impose an income tax on interest and divi- 
dends from such bonds and shares, with- 
out reference to the residence or citizenship 
of the holders. But the section does not 
stand alone. It must be considered in con- 
nection with other parts of the act; and 
the 116th section, as we have already ob- 
served, regards dividends and interests, sub- 
ject to deduction by the officers of the com- 
panies paying them, as an income not taxa- 
ble except when payable to citizens or resi- 
dents. 

It is impossible to ascribe to congress the 
intention of taxing citizens or subjects of 
foreign states in this indirect way. Sound 
principles of construction require us to "re- 
gard this section as simply providing for the 
cheap and efficient collection of the tax on 
incomes derived from the bonds and shares 
of the companies described, and not at all 
as touching the niunber or classes of in- 
come tax payers. The interest and dividends 
on which the duty is thus collected must be 
regarded as the same interest and dividends 
on which a duty is imposed by the 116th sec- 
tion, and as subject to duty only when held 
by citizens or residents of the United States. 

The defendant's prayer for instructions, 
therefore, must be denied so far as it asserts 
a right on the. part of the railroad company 
to deduct five per cent from the amount of 
interest coupons held by plaintiff' for the 
purpose of paying the same into the treasury 
of the United States. 

The defendant also claims by his prayer 
a right to deduct from amount of the coupons 
sued on three mills per dollar on the prin- 
cipal of each bond to which the coupons are 
annexed. Three mills per dollar on each 
bond is three dollars on each thousand dollar 
bond. The semi-annual interest due on each 
thousand dollar bond is thirty dollars. The 
claim, therefore, is to deduct three dollars 
from each thirly dollars of interest; or in 
other words ten per cent, of the whole 
amount of the interest coupons, to be paid in- 
to the treasury of Pennsylvania. 
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For support of this claim we have been re- 
ferred to the 98th and 101st sections of the 
general tax law of Pennsylvania, as printed 
in Brightly's Digest (edition of 1858), and to 
the third section of a statute of the same 
state imposing additional taxes, approved 
April 30, 1864. We have had time for very 
little further search, and are not aware of 
any other statute which can be regarded as 
supporting the claim. "We shall consider it, 
therefore, almost exclusively with reference 
to the provisions to which we have been re- 
ferred. 

The first of these, in section 98, p. 787, of 
Brightly, is a mere enumeration of the sub- 
jects of taxation in Pennsylvania. Among 
these are included "mortgages," "money ow- 
ing by solvent debtors, whether by promis- 
sory note, penal or single bill, bond or judg- 
ment," and also "all public loans or stocks 
whatsoever, except those issued by the com- 
monwealth." It is not easy to imagine that 
interest coupons are intended by either of 
these descriptions. They are cprtainly not 
"mortgages," nor "public loans," nor "stocks;" 
if they come under either description, it must 
be under that of "money owing by solvent 
debtoi"s," and that they do not come under 
this is almost conclusively proved by its re- 
maining words, namely, "by promissory note, 
penal or single bill, bond or judgment" 
These words irresistibly suggest the inference 
that it was the principal of the "money ow- 
ing," and not the interest payable and paid 
from time to time, which was regarded as 
the subject of taxation. 

And this inference is strengthened by the 
language of the second provision cited from 
the 101st section of the same law. The sec- 
tion specifies certain property to be assessed 
at certain rates for state purposes, and then 
adds the clause for the defendant, namely: 
"And on all other property taxable for state 
purposes three mills on every dollar of the 
value thereof." We think there is no refer- 
ence here to the taxation of interest Inter- 
est taxed as income is not aptly described as 
property taxed on the value thereof. Nor is 
it likely that so trifling a tax as three mills 
on the dollar, three tenths of one per cent, 
less than eight dollars on the amount of the 
interest coupons sued on, would be imposed 
as tax on interest considered as income. [And 
it was quite Impossible, that any such tax 
should have been imposed on the principal of 
the debt of which twenty-six hundred and 
fifty dollars is a half year's interest, and di- 
rected to be collected by deduction from the 
interest. Such a tax would be as enormous 
as the tax on interest would be trifling, and 
would be unprecedented in the history of tax- 
ation.] 4 

The third provision cited for the defendant 
is from the third section of the act of 1864. 
It provides that the officers of incorporated 
companies paying interest on which, by the 



4 [From 2 Int Rev. Rec. 174.] 



laws of Pennsylvania, a tax is imposed, shall 
retain the amount of the tax and pay it over 
to the state treasurer. 

We do not regard the two first provisions, 
cited by the defendant's counsel, as imposing 
a tax on the interest on the bonds issued by 
any company, and, therefore, are obliged to 
regard the citation from the act of 1864 as 
tuapplicable. If no tax is imposed by the 
laws of Pennsylvania, on the interest due 
from a company, none can be retained. It 
was doubtless intended by the legislature that 
money due from solvent debtors and other 
property, should be entered upon the general 
list of property for taxation, and that the 
amount of the tax assessed should be ascer- 
tained and collected in the usual manner 
without the intervention or agency of the 
debtors. 

There is indeed a statutory provision to 
which the act of 1864 is applicable, and to 
which doubtless it was intended to apply. 
The 105th section of the general tax law, 
found on page 780 of Brightly, imposes a tax 
on the interest accruing on the loans or stoclas 
issued by corporations and guaranteed by the 
state; and this is a tax which might be prop- 
erly enough collected by deduction and reten- 
tion by the officers of the corporation; but it 
does not apply to the bonds of the defend- 
ant, for it is not claimed that they are guar- 
anteed by the state. 

It follows that we must overrule the prayer 
of the defendant. It is proper to add that 
we have seen nothing in the statutes of Penn- 
sylvania which warrants the supposition that 
its legislature ever intended to tax bonds or 
the interest on bonds held by citizens of other 
states or the subjects of foreign powers. 

These views relieve us from the necessity 
of considering the grave, if not difficult ques- 
tion, whether any one state can tax the in- 
terest on the whole bonds of a railroad com- 
pany whose road lies in several states, and 
whose franchises are conferred by the acts of 
several states, and whose means to pay in- 
terest must be derived from the operation of 
its road in every state where it lies. It is 
certain that if one state can impose such a 
tax, and enforce its collection by deduction 
from interest, every other state in which the 
road is operated may do the same, and so 
the whole road may be taxed in every state 
where a part of it lies. We leave this ques- 
tion to be decided when it may become neces- 
sary. 

The prayer of the defendant Is overruled, 
and the following instruction is given to the 
jury: "If the jury shall find from the evi- 
dence that at the commencement of this suit, 
the plaintiff was the lawful holder of the 
coupons representing interest due on bonds of 
the defendant; held by him, and that the 
plaintiff when he purchased such bonds was 
a British subject and resident In Ireland, 
and that he now resides there, the plaintiff • 
is entitled to receive the amount of such cou- 
pons without deduction." 
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Tlie jury then rendered a verdict for tiie 
plaintiff for two thousand six hundred and 
fifty dollars, the amount claimed, he waiving 
his right of interest 

[NOTE, Upon a writ of error sued o^t 'by 
the company, the supreme court affirmed the 
judgment, in an opinion by Mr. Justice Nelson, 
who said that the act of congress of June dO, 
1864, was not intended to include nonresident 
aliens. They are not mentioned in the act, and 
are impliedly excluded by confining the tax to 
residents of the United States and citizens hv- 
ing abroad. It was also held that the statate 
of Pennsylvania authorized the deduction, but 
that the state had no right to tax the interest 
of bonds given by a railroad corporation and se- 
cured by a mortgage binding the whole road, 
when such road is also chartered by and lies par- 
tially in another state. This is an attempt to 
tax property and interests lying beyond her ju- 
risdiction. Mr. Justice Clifford and Mr. Justice 
Swayne dissented. 7 Wall, (74 U. S.) 262.] 
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JACKSON V. PORTER. 

p. Paine, 457.] i 

Circuit Court, N. D. New York. Sept. Term, 
1825. 

Bjeotjiest— Evidence op Title — Existence op 
Deed — Lands op Indian Tribes — Entry — 
Force— Treaty of 1794 with England — Pre- 
cincts OF A Military Post. 

1. In ejectment, possession accompanied with 
a claim of ownership in fee, is prima facie evi- 
dence of such an estate. In such case it is not 
the possession alone, but that it is accompaiued 
with the claim of the fee which gives this effect, 
by construction of law, to the acts of the par- 
ty. 

[Cited in Strother v. Lucas, 12 Pet. (37 U. S.) 

438.] 
[Cited in Davis v. Easley, 13 111. 198; Linlc 

V. Doerfer, 42 Wis. 395.] 

2. But such effect is limited to the claim 
actually made, and a claim of a different kind 
cannot afterwards be set up for the purpose of 
aiding the first. 

3. As where one claimed title by an Indian 
deed, confirmed by an agent of the British gov- 
ernment, who could not lawfully have con- 
firmed it; it was held, that no other kind of 
confirmation and no other deed could be set up 
to help the possession; and that any presump- 
tion of the existence of a deed was to be con- 
fined to such an one as was originally asserted. 

[Cited in Mitchel v. U. S., 9 Pet. (34 U. S.) 
760.] 

4. Whether a deed is to be presumed from a 
long possession, is a mixed question of law and 
fact, and in most, if not all cases, to be sub- 
mitted to the jury, under the advice of the court. 
The existence of the deed is a fact for the Dury, 
but its legal effect and operation a question of 
law for the court. 

rOited in Alexander v. Walter, 8 Gill, 257; 
Blake v. Davis, 20 Ohio, 249.] 

5. The seisin of lands belonging to the Indian 
tribes is in the sovereign, and the Indians are 
mere occupants. A purchaser from them can 
acquire only the Indian titie, and they may re- 
sume it, and make a different disposition of it. 

6. Where proclamation had been made by the 
governor of the colony of New- York, under or- 

1 [Reported by Elijah Paine, Jr., Esq.] 
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ders from the king, that no purchases of land 
should be made of the Indians, it was ftefd, that 
a purchaser could not acquire even the Indian 
titie of occupancy. 

7. An occupant under an Indian grant, the Ii^ 
dians having afterwards resumed the titie, and 
granted it to the crown, was held to be a tenant 
at will of the king, whose occupancy no length 
of time could ripen into a title, by adverse pos- 
session. 

8. Where one enters into land having title,_h!3 
seisin is not bounded by his actual possession, 
but is co-extensive with his titie. But where 
he enters without titie, his seisin Is confined to 
his possession by metes and bounds. 

9. The circumstances that one took posses- 
sion of unoccupied land, as contractor, to trans- 
port for the government to and from a fort on 
the frontiers, and that his claim comprehended 
the fort itself, as well as the land around it, and 
that his improvements were necessary in the 
performance of his contract, considered evi- 
dence that he did not hold in hostility, but m 
subordination to the rights of the crown. 

[Cited in State v. Railway Co., 54 Ark. 608, 
16 S. W. 657.] 

10. How far a party who gains possession by 
force, can, in an action of ejectment, protect 
himself by setting up a titie to the land? Quere. 

11. Under the second article of the treaty with 
Great Britain of 1794, the precincts and juris- 
diction of a post are not to be considered as ex- 
tending three miles in every direction by analo- 
gy to the jurisdiction of a country over that 
distance of the sea surrounding its coasts, but 
they must be made out by proof. 

[Cated in De Lancey v. Piepgras, 138 N. Y. 
36, 33 N. E. 822.] 

^ 12. This clause in the second article of the 
treaty, providing that settlers within such pre- 
cincts shall be protected in the enjoyment of 
their property, as well as the 9th article, were 
intended to protect legal and equitable inter- 
ests in land, and not trespassers and intruders 
without right. 

Error to the district court of the United 
States for the Northern district of New- 
York. 

This was an action of ejectment brought 
to recover the possession of certain lands 
near Niagara Falls, which the lessors of the 
plaintiff claimed imder an Indian grant, but 
which the defendant [Augustus Porter] held 
from the state. At the trial hi the court be- 
low a nonsuit was granted, to which the 
plaintiff excepted, and the bill of exceptions 
was now argued in this court. 

The lessors of the plaintiff, John Sparkman 
and Susannah lus wife, who were British 
subjects, claimed the premises in question 
in right of the wife, as heir to her uncle, 
Philip Stedman, who died in 1822. He was 
the brother and heir of John Stedman, who 
died in 1808. It appeared, from the testi- 
mony of the plaintiff's witnesses, that John 
Stedman, ^s early as the year 1764, resided 
at Fort Schlosser, where there was a portage 
on the east side of Niagara Falls, bemg en- 
gaged in transportation along the river to 
Lewiston for the British government, to 
which he had an exclusive right by con- 
tract. The premises about which testimony 
was offered form a triangle, tue base of 
which is opposite the acute angle, formed at 
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tlie falls by the river, and strikes tlie river 
a mile above, and several miles below tbe 
falls, the river forming the other two sides, 
and the whole tract containing about 5000 
acres. The lessors of the plaintifE attempted 
to support their right, both on the ground 
of the lost Indian deed and of adverse pos- 
session. The evidence was much more clear 
as to the extent of the land claimed by vir- 
tue of the deed, which appeared to be the 
whole tract, than as to that part of it which 
had been in the actual possession of John 
Stedman and those holding under him. A 
part of this tract was called by some of the 
witnesses the Stedman farm; but the testi- 
mony about its extent was very various, 
some witnesses calling the whole tract by 
that name, aad others reducing it to about 
600 acres, situated about the fort and above 
the falls. The defendant was clearly in pos- 
session of 100 acres claimed by virtue of 
the deed, but how far his possession was 
within that part to which the plaintiff en- 
deavoured to make out a possessory title, 
was extremely imceitain. Fort Schlosser 
was situated on the river a mile above the 
falls, and Stedman's house in 1764 was. near 
the fort. In 1769- he had about 40 acres im- 
proved, and a house, store, and stables. In 
1772 he had 100 acres cleared, 40 acres of 
which were near the falls, where the de- 
fendant's saw-mill now is. He then lived in 
a large house, 30 rods below the fort, which 
he had built the year previous. He had also 
a saw-mill near where defendant's now is. 
He soon after cleared up all the land along 
the river, from the falls to the fort. In 1777 
he built a log-fence from his house across 
to the river below the falls, two miles and 
one half long, enclosing between the fence 
and river 2000 acres for an ox range. In 1783 
it appeared that he resided on lands now 
possessed by the defendant. All the prem- 
ises he had latterly claimed to be his, by 
virtue of a deed from the Seneca Tribe of 
Indians, given to him by way of compensa- 
tion for damages they had done him in 1763, 
and confirmed by Sir "William Johnson as 
superintendent of Indian afiEairs. Evidence 
was offered by the plaintiff to prove that 
there was a tradition among the Seneca In- 
dians that such a deed had been given, and 
of the circumstances which led to the giv- 
ing of it; but this evidence was rejected 
by the court. An instrument dated 1805, pur- 
porting to be a solemn acknowledgment and 
declaration by the Seneca Nation, that such 
a deed had been given, was also offered in 
evidence, and rejected. 

In 1786, Philip Stedman, the -brother of 
John, was in possession, claiming under him. 
There were then 150 or 200 acres cleared. 
In 1788 Philip Stedman, Jun., the brother of 
Mrs. Sparkman and nephew of the elder 
Philip, was in possession, and continued in 
possession for some years, but how long did 
not exactly appear. He then left the prem- 
ises and died, while travelling in Connecti- 



cut for his health, in 1798. In 1792 the im- 
proved lands extended from above the house 
down the river, below where the defendant's 
present saw-mill is, and back from the river 
50 to 100 rods. There was also a saw-mill 
out of repair 10 rods above where the defend- 
ant's grist-mill now is. When Philip Sted- 
man, Jun., left the premises, he rented them 
to a tenant, who was succeeded by Ware, 
who is still in possession. The two Philips 
continued to "transport for the British gov- 
ernment until 1792, when the portage was 
removed to the other side of the river. On 
the death of his nephew, Philip Stedman, 
the elder, came over from JBngland to see the 
property, which was rented by the present 
tenant, Ware, and in 1800 returned to Eng- 
land, leaving Ware in possession. The prem- 
ises, together with Fort Schlosser, where 
there had been constantly a garrison of twen- 
ty men, remained in the possession of the 
British government until 1796, when they 
were, agreeably to treaty stipulations, sur- 
rendered to the United States. Sir William 
Johnson was from 1755 to 1774 superintend- 
ent of Indian affairs, and it was his duty to 
hold treaties with them, and superintend 
purchases of land from them. In 1762 he re- 
ceived instructions from the lieutenant-gov- 
ernor of New-York, that the king had forbid 
that any land should be purchased of the 
Indians, either by the governor or any other 
person, and that all applications to purchase 
should be sent home to the king. In 1764 the 
]jidians ceded the whole of the premises in 
question to the king. The tenant Ware con- 
tinued in possession, holduig under the Sted- 
mans, and for the purpose of protecting the 
possession until 1806, when the sheriff in his 
absence removed his furniture from his house, 
and piled it about ten rods distant. His wife 
and children went to a tavern across the road, 
and defendant took possession of the house. 
It appeared that several persons were resid- 
ing at this time on the premises claimed 
by the plaintiff, some of whom were pretty 
large farmers. 

The plaintiff gave in evidence the admis- 
sions of the defendant, that in 1805 the de- 
fendant and one Barton had petitioned the 
legislature and got a patent, covering a part 
of the Stedmans' cleared fields, and also got 
a lease under the authority of the state, of 
the farm where Ware lived, and tried to 
compromise with him and get him off, but 
as they could not succeed, they got an act 
passed to turn him off. During the late war 
Ware regained the possession of the premises, 
and still continues in possession. A map of 
the premises came up with the bill of excep- 
tions as referred to on the trial, but was 
left entirely unexplained or verified by tes- 
timony. A lot of 581 acres extending above 
Fort Schlosser to a stream called Gill creek, 
and thence down about half way to the 
falls, was marked on the map as "the pres- 
ent farm." Next below this was laid down 
Porter and Barton's lot of 100 acres, extend- 
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Ing about one third the remaining distance 
to the falls. 

Samuel M. Hopkins and R. Beach, for plain- 
tiff, contended: 

1. That the possession of John Stedman 
and those under him, with continual acts 
and constant claim of ownership from 1764 
until ISOB were sufficient to raise the pre- 
sumption of a grant in fee from the govern- 
ment, or a confirmation of the Indian deed 
(2 Phil. Ch. 187; 11 Johns. 509; 10 Johns. 
377, 380; 3 Johns. Gas. 109, 128, 28; Gowp. 
217, 102; Selwyn, 1089; 2 Saund. 175, 176, note 
2; 3 Johns. 270; 2 Johns. Gas. 32i; 7 Johns. 
63; .12 Johns. 245, 488; [Rieard v. Williams] 
7 Wheat. [20 IT- S.] 105, 109; 13 Johns. 513, 
370, 503; 1 Gaines, 358; 4 Johns. Gh. 1, 298; 

5 Johns. Ch. 545; [Johnson v. Mcintosh] 8 
Wheat [21 U. S.] 598, 603; 4 Johns. 211; 11 
Bast, 493, 280, 56; 12 Goke, 4, 5; BuUer, 74; 
3 Term R. 157; 9 Johns. 170), and that this 
should have heen left to the jury. 

2. That if the Indian grant was never rati- 
fied by government, it was sufficient to give 
colour of title, so as to create an adverse 
possession in those claiming to hold under 
it, which was a subject for the jury. 8 
Johns. 388; 7 Johns. 505; 3 Johns. Cas. 118; 
Adams, Ej. 48; 9 Johns. 102; 11 Bast, 488, 
493; 8 Johns. 388; 17 Johns. 217; 20 Johns. 
183; 18 Johns. 355; 13 Johns. 318, 406, 313; 
1 Gaines, 358; 2 Caines, 183; 2 Rolle, 152. 

3. That the possession of Ware having been 
wrested from him fordbly by the defendant, 
without any proof of title, the defendant 
cannot now be allowed to show title, but 
must first restore the possession, and then re- 
sort to his right. That the act of the state 
of New-Tort did not justify the disposses- 
sion: (1) Because it does not relate to this 
property; (2) because no connexion is shown 

' between the defendant and the act; and (3) 
because the* act is unconstitutional and void. 
3 Laws N. T. April 6, 1803 (26th Sess.; W. 

6 S. Ed. p. 365) c. 106, § 17; Act 1804 (27th 
Sess.) c. Ill, § 6; Act 1806 (29th Sess.) c. 110, 
§ 4; 11 Johns. 504; 12 Johns. 488, 365; 2 
Johns. Cas. 324, 422; 3 Johns. Ch. 129; 18 
Johns. 45; [Rieard v. Williams] 7 Wheat. [20 
U. S.] 118, 59; 3 Johns. Cas. 118, 128; 2 
Johns. 22; 9 Coke, 96, 214, 218; Co. Litt 
277a; 10 Coke, 48a; 2 RoUe, Abr. 164; Sav. 
7; 3 Johns. 386; 13 Johns. 291; 16 Johns. 
142; 2 Johns. Ch. 162; 4 Johns. 150; 2 Johns. 
24; 4 Johns. 211; 11 Johns. 504; 13 Johns. 
335. 

4. That Ware having remained on part of 
the property, or returned to it after he was 
^spossessed of the house, was evidence to be 
left to the jury, of a virtual continued pos- 
session to the present time. 3 Bl. Comm. 9, 
169, 171, 175; Co. Litt 277; Id. 417; [Green 
V. Siter] 8 Cranch [12 U. S.] 250. 

5. That the ancestor John Stedman, was 
a settler wlliiin the precincts and jurisdic- 
tion of Fort Schlosser, and as such his title 
and possession was protected and confirmed 
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by the second article of the treaty with Great 
Britain of the 19th of November, 1794, and that 
the treaty ought to be construed to confirm 
such an estate as Stedman then claimed, 
viz. a fee. .1 Bior. & D. Laws, 212 [8 Stat. 
116]; 4 Johns. 80; [Slatthews v. Zane] 7 
Wheat [20 U. S.] 206, note a; Co. Litt. 243; 
3 Will. 516. 

6. That it should have been left to the jury 
to say, whether the defendant was not with- 
out any title, and a naked trespasser, the evi- 
dence of his having a patent and lease being 
very unsatisfactory; and if so, the prior pos- 
session of the plaintiff would have entitled 
him to a recovery. Cro. Bliz. 437; 2 Saund. 
Ill; 9 Johns. 174; 10 Johns. 338; 2 Johns. 
22; 3 Johns. 388; 4 Johns. 202; 3 Johns. 
Cas. 128; 20 Johns. 183; 4 Johns. Ch. 53. 

S. Jones and S. A. Talcott, for defendant, 
controverted these points, and contended: 

1. That the plaintiff could not recover upon 
the prior possession of Stedman or Ware; 
and under the proof in the case, that it ought 
not to have been left to the jury to make any 
inference or presumption in favour of the 
plaintiff. 1 Johns. 44; 4 Johns. 150; 13 
Johns. 235; 11 Johns. 504, 509; 11 Bast, 48S; 
5 Munf. 374; 3 Munf. 345; Cowp. 595, 597; 
1 Johns. Gas. 123; that a forcible disposses- 
sion Is not enough of itself to recover in 
ejectment. 

2. The plaintiff himself, showed on his own 
evidence, that his lessors had no title which 
a court could recognise under the laws and 
public treaties, of which they are bound of- 
ficially to take notice; and there was nothing 
sufficient under the circumstances to be left 
to the jury, to warrant a presumption of title 
in them, better than the original deed under 
which they cMmed, and which was itself 
illegal and a nullity; and if not a nullity at 
first, has been subsequently avoided by the 
cession of the territoiy comprising the prem- 
ises. 2 Conn. 607, 614, 423; 11 East 56, 279, 
488; 8 East, 248; 1 Bos. & P. 400; 12 Ves. 239, 
266, 269, 270; [Dunlop v. Ball] 2 Cranch [6 
U. S.] 180; 6 Bin. 416, 419; 10 Johns. 417; 
[Rieard v. Williams] 7 Wheat [20 U. S.] 107; 
1 Caines, 90, 91; 5 T^unt 170; Cowp. 595; 
1 Term R. 428, 431; that presumption of a 
deed is matter of law; 1 Har. & McH. 432, 
433; 3 East, 294, 302; 8 East, 249, 264, 266, 
as to presumption. 

3. That the title of the Stedmans was never 
such as to come under the protection of the 
treaty of 1794, and Susannah Sparkman, be- 
ing an alien, could not take. [Johnson v. Mc- 
intosh] 8 Wheat. [21 U. S.] 543, 592; 4 Johns. 
165; 12 Johns. 365, as to the effect of an 
Indian grant 

4. That the premises were ceded to the 
crown of Great Britain, and the state of New- 
York succeeded to their ownership. 4 Bin. 
218; 5 Serg. & B. 266; 4 Yeates, 537. 

5. That there had been no lapse of time 
sufficient to bar the right of the state, and 
this right Porter acquired, as proved by his 
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ovm declarations, called for by the plaintifE. 
And if that were not sufficient proof, still 
title in the state, when shown, must he of- 
ficially noticed and acted upon by the court, 
although the contest is between third per- 
sons; and such title may he set up by the 
defendant to protect his possession, notwith- 
standing the prior possession of the Sted- 
mans. 10 Johns. 41T; 11 Johns. 376; 16 
Johns. 214; pDunlop v. Ball] 2 Cranch [6 U. 
S.] 184; 5 Munf. 374; Kunn. Ej. 14; Dun- 
lop V. Ball [supra], as to the statute of lim- 
itations against state or individuals. 

THOMPSON, Circuit Justice. This case 
comes up on a writ of error to the district 
court of the Northern district of this state. 
And the errors complained of arise upon a 
bill of exceptions taken to the opinion of the 
court, ordering the plaintiff to be nonsuited. 
The range of argument taken at the bar, has 
led to the discussion of some questions which, 
according to my view of the case, do not nec- 
essarily arise, and which in the course of 
this opinion will be only cursorily noticed. 
The right or title upon which the lessors of 
the plaintiff rely is derived from John Sted- 
man. And if he had any estate which could 
descend to his heirs, it is not to be denied 
but that Susannah Sparkman is entitled to it. 
The first inquii-y then which seems naturally 
to arise is, what was the interest of John Sted- 
man in the premises in question? The bill 
of exceptions is extremely lame and uncer- 
tain as to the location of the premises in 
question. It is, however, very certain, that 
the defendant is in possession of some land, 
embraced within the claim of John Sted- 
man, and if that claim has been established 
as a legal, valid, and subsisting right, the 
plaintiff was entitled to a verdict, and was 
improperly nonsuited. 

The claim of Stedman covered about five 
thousand acres of land, comprised within the 
following bounds: Beginning at a place call- 
ed Devil's Hole, some distance below the 
Falls of Niagara, and running from thence 
to Gill creek, then down the creek to the 
Niagara river, then down the river to th6 
place of beginning. It is not very satis- 
factorily ascertained when Stedman went 
into possession of any part of the land com- 
prised within his claim. One of the witnesses 
(Humphrey) says, that he was there in the 
year 1769, had a house, stores, and stables, 
and about thirty or forty acres of land im- 
proved. But he did not at this time claim 
the whole tract above-mentioned, nor did that 
possession and improvement extend to any 
part of the land now occupied by the defend- 
ant. This possession was near Fort Schlosser, 
and Stedman was there having the charge 
of, and contract for the portage both of the 
king's stores and private property, from Fort 
Schlosser to the place where Lewiston is now 
situated. There is no evidence that at this 
time Stedman claimed any title to the land. 
He had a mere naked possession; and the 



ground on which he afterwards rested his 
claim, shows that he could not then have 
pretended to claim any title. The testimony, 
as to the actual possession of John Stedman, 
is extremely loose and imsatisfactory. It is 
however, pretty evident, that most of his im- 
provements were upon what is now called, 
(and laid down upon the diagram accom- 
panying the bin of exceptions,) the Stedman 
farm, containing five hundred and eighty-one 
acres; and which is now in the possession 
of "Ware, as the tenant of the lessor of the 
plaintiff. The house which Stedman built in 
the year 1771, was upon this farm, about 
one hundred and fifty yards below Fort 
Schlosser, and about one mile from the falls 
where the defendant lives. In 1772 the im- 
provements were small, only about one hun- 
dred acres cleared; which clearings were from 
time to time enlarged, but how far they 
touched the land now occupied by the de- 
fendant, is left very much in doubt. 

It is xmnecessary however to pursue this 
inquiry; for if the right to recover was 
placed upon possession alone, the nature and 
extent of that possession, and whether ad- 
verse or not, ought to have been submitted 
to the jury. But John Stedman did not put 
his claim upon possession, but upon title de- 
rived from the Indians. Possession accompa- 
nied with a claim of ownership in fee, may 
be deemed prima facie evidence of such an 
estate. In such case it is not the possession 
alone, but that it is accompanied with the 
claim of the fee, which gives this effect by 
construction of law to the acts of the party. 
Possession per se is evidence of no more than 
the mere fact of present occupation by right. 
Hence the declarations of a party in posses- 
sion are always admitted to show the ex- 
tent and nature of the interest he claimed 
in the land; and from the very nature of the 
case, it must depend on these collateral cir- 
cumstances to ascertain the extent of his 
interest. If the occupant of land avows his 
interest to be that of a term of years, it 
would be absurd to consider his possession 
evidence of a fee; and it is certainly gi-ant- 
ing all that can reasonably be asked, to al- 
low the occupant an interest as large as he 
claimed; and it cannot be pennitted to him 
to abandon such claim and set up a differ- 
ent interest, unless he can show his title, 
and that he was under some mistake of law 
in relation to it These are rules founded on 
the plainest principles of reason and justice, 
and fully recognised by the supreme court of 
the United States in the ease of Ricard v. 
Williams, 7 Wheat. [20 U. S.] 105. The in- 
terest of John Stedman, therefore, to the 
land in question, must be tried by, and limited 
to that which he declared it to be. And the 
testimony upon that point is from the plain- 
tiff's witnesses alone, and is full and con- 
clusive to show, that the claim in its broad- 
est extent was no more than the Indian 
title, confirmed by Sir William Johnson. And 
the answer of the witnesses on this point dia 
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not fall from them casually, and without be- 
ing expressly called for. It was made a ques- 
tion by direct application to the court, wheth- 
er it was competent to inquire into the dec- 
larations of Stedman as to his claim of title. 
And it is faur to presume the inquiry was 
as broad as the fact would warrant, or the 
answer expected. The bill of exceptions 
states that the counsel for the plaintifE pro- 
posed to inquire of the witness, Prout, wheth- 
er or not John Stedman, while in possession, 
claimed to hold the land by virtue of a deed 
from the Indians, confirmed by Sir William 
Johnson as superintendent of Indian afEairs. 
This was objected to unless the deed was 
produced. The objection was overruled; and 
the witness stated, that he had many times 
heard Stedman claim the lands to be his 
by virtue of a deed from the Indians, con- 
firmed as aforesaid— that it was given to him 
by the Indians, by way of compensation for 
the damages they had done him in the year 
1763— that Stedman had no other title as the 
witness knew of, and that he had heard Sted- 
man say he had not Here then is a disclos- 
ure, not only affirmatively what Stedman did 
claim, but an express negation of any other 
title. And all the other witnesses who speak 
of Stedman's declarations respecting his title, 
either expressly or by necessary implication, 
refer to the Indian deed. We may therefore 
safely conclude, that Stedman neither had 
nor pretended to have any other title. This 
deed is claimed to have been given by the 
Seneca Indians, and confirmed by Sir Wil- 
liam Johnson some time in the year 1764. 
This deed was not produced upon the trial; 
and it was made one of the prmcipal objec- 
tions to the nonsuit, that it ought to have 
been submitted to the jury to presume the 
existence of the deed. 

Many cases were cited and much time tak- 
en up, in the discussion of the rules and 
principles which govern the doctrine of pre- 
sumption of grants and deeds. On the one 
side it was contended, that this was a ques- 
tion exclusively for the jury, and that the 
court below erred in taking it from them. 
On the other side it was very strenuously 
urged, that this presumption was an infer- 
ence of law and for the court to decide. I 
do not deem it necessary to enter at large 
into an examination of this point, or to ex- 
press any decided opinion upon it. I have 
looked into most of the cases cited, and they 
certainly afford some colour for the argu- 
ment on both sides. And the correct view of 
the subject, perhaps, is to consider it a mixed 
question of law and fact; and in most, if not 
in all cases, to be submitted to the jury un- 
der the advice of the court The law has 
not defined any precise circumstances, or fix- 
ed the time, which shall necessarily raise the 
presumption of a deed or grant. In general, 
it is the policy of the law to limit this pre- 
sumption to periods analogous to those of 
the statute of limitations. But this is not 
an invariable rule.. Presumptions of this na- 
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ture are adopted from the general infirmity 
of human nature; the difficulty of preserving 
manuscripts of title, and the public policy 
of supporting long and uninterrupted posses- 
sions; and are founded upon the considera- 
tion, that the facts and circumstances are 
such as could not, according to the ordinary 
course of human affairs, occur, without pre- 
suming a transfer of title, or an admission 
of an existing adverse tllle in the party in 
possession. When the title deeds are not 
produced, their existence is the fact to be 
established; and the circumstances from 
which this is to be inferred, would seem to 
me very clearly to be matter for the con- 
sideration of a jury. They may be rebutted 
by contrary presumptions. And the existence 
of such title deeds can never be fairly pre- 
sumed, when all the circumstances are per- 
fectly consistent with the .non-existence of 
such deeds. If it was now to be made a 
question, whether John Stedman had once an 
Indian deed, confirmed by Sir William John- 
son, I should thmk it a question which ought 
to be submitted to a jury. But if the exist- 
ence of the deed is admitted, the legal ef- 
fect and operation of such deed is a ques- 
tion of law for the court And even admit- 
thig that the court below erred in taking 
this question from the jmy, it would be use- 
less to send the cause to another trial on 
this ground, if the existence of such a deed 
would not vary the rights of the lessors of 
the plaintiff. I shall therefore assume, that 
John Stedman had an Indian deed, confirmed 
by Sir William Johnson, according to his 
claim, and give to it the same force and ef- 
fect as if produced upon the trial. 

A question here arises, whether, from the 
evidence as it stood when the nonsuit was 
granted, the jury would have been authorized 
to enter into the inquiry, and presume the 
existence of any other title than that which 
was claimed by John Stedman; and I think 
they would not This principle is fully rec- 
ognised in the case already referred to of 
Kicard v. Williams, and is certainly allow- 
ing to the occupant of land all that he could 
reasonably ask; vmless he could show some 
other titie, and make it appear he was under 
some mistake as to the claim he had set up. 
The titie which John Stedman uniformly 
claimed was that derived from the Indian 
deed confirmed by Sir William Johnson, and 
a disclaimer of having any other title. Un- 
der such circumstances, and in the absence 
of all proof to support any other claim of 
title, with what pretence could the jury be 
called upon to "presume a grant from the 
crown, or a titie from any other quarter? 
Had the possession of Stedman been accom- 
panied by a claim of titie generally, without 
designating what, the question would then 
have been at large, and open to the presump- 
tion of any title consistent with the facts and 
circumstances in evidence. But when the 
possessor of land discloses what interest he 
claims in it, and his title being evidencoti 
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only by Ms possession and claim, it must be 
limited to that wMeh he has asserted. Cases 
have been referred to containing very strong 
expressions of judges, how far courts and 
juries should go in presuming grants and 
deeds, to protect and quiet long and uninter- 
rupted possessions. But it "will be foimd in 
those cases, that the possession was accom- 
panied by a claim of title generally, and 
not the designation of any particular inter- 
est. A jury could not certainly be called 
upon to presume more than the party claim- 
ed. If the claim was simply an estate for 
life or years, no judge I presume would tell 
a jury they were at liberty to presume an es- 
tate in fee simple. 

The nest question that seems naturally to 
arise, Is, the legal effect and operation of 
an Indian deed, and in what light such con- 
veyances are viewed in courts of justice. 
This subject has recently received a very 
full examination of the supreme court of the 
United States in the case of Johnson v. M'ln- 
tosh, 8 .Wheat. [21 IT. S.] 571. The point of 
Inquiry there was simply, as to the power 
of the Indians to give, and of private in- 
dividuals to receive, a title, which could be 
sustained by the court. There were no ob- 
jections to the grants themselves, or that the 
Indians were not in the rightful possession 
of the land they undertook to sell. So that 
the broad inquiry was, their right to sell, 
and of the grantee to purchase. The chief 
justice, in delivering the opinion of the court, 
went into a very particular examination of 
the principles and policy which had gov- 
erned all the European nations which had 
made discoveries and settlements in this 
country, touching the rights of the natives. 
The title of the government to the country 
was placed on the ground of discovery, which 
title was to be consummated by possession, 
and which gave to the government the ex- 
clusive right of acquiring the soil from the 
natives, and of regulating the relations that 
were to exist between such government and 
the natives. The Indians were considered as 
being the rightful occupants of the soil, with 
a legal as well as just claim to retain pos- 
session of it, and to use it according to their 
own discretion. But their rights to complete 
sovereignty as independent nations, were nec- 
essarily diminished. And their power to dis- 
pose of the soil at their own will to whom- 
soever they pleased, was denied. The Eu- 
ropean nations, by whose subjects tne dis- 
coveries were made, respected the rights of 
the natives as occupants, but asserted the ul- 
timate dominion to be in the'mselves; and as 
a necessary consequence thereof, claimed and 
exercised the power of granting the soil 
while yet in the possession of the Indians. And 
such grants have been universally understood 
to convey a title to the grantees, subject only 
to the Indian right of occupancy. The Unit- 
ed States have adopted and acted upon the 
same principles. By the revolution, the pow- 
er of government and right of soil which hac' 



been previously In Great Britain, passed 
definitively to these states. And it has never 
been doubted but that either the United 
States or the several states had a clear title 
to all the lands within the boundary lines 
described in the treaty of peace, subject only 
to the Indian right of occupancy; and that 
the exclusive power to extinguish that right 
was vested in that government, which might 
constitutionally exercise it. And the prac- 
tical assertion of this right is seen in the 
policy which has governed the United States 
and the individual states, in prohibiting all 
piu-chases of the Indians by individuals in 
their own right. And the Indians being mere 
occupants, are deemed incapable of transfer- 
ring an absolute title to others. This occu- 
pancy is not incompatible with a seisin in 
fee in the state. A purchaser, from the na- 
tives, at all events, could acquire only the 
Indian title, and must hold under them and 
according to their laws. The grant must de- 
rive its efficacy from their will, and if they 
choose to resume it and make a different dis- 
position of it, courts cannot protect the right 
before granted. The purchaser incorporates 
himself with the Indians, and the purchase is 
to be considered in the same light as if the 
grant had been made to an Indian; and 
might be resumed by the tribe, and granted 
over again at their pleasure. 

If this be the view which we are to take 
of the Indian right of occupancy, the claim 
of John Stedman considered in the most fa- 
vourable manner, could never have been any 
thing more than a mere right of possession, 
subject to be reclaimed, and extinguished 
at the will of the Indians, and which has 
been done, as will be seen hereafter. But it 
may very well be questioned, whether this 
claim is entitled even to so favourable a con- 
sideration. As the claim of Stedman rests 
upon an Indian deed, confirmed by Sir Wil- 
liam Johnson, it may be proper to hiquire 
into the power of Sir William Johnson on 
this subject, in order to ascertain what is 
to be understood by his confirmation. The 
deed is not before us, and as the cause was 
taken from the jury, it must now be admit- 
ted, that it was unexceptionable in point of 
form. And as Stedman disclaimed having 
any other title than that which was derived 
from the Indian deed, and Sir William John- 
son's confirmation, unless he had authority 
to pass the title, none could have been 
vested in Stedman. The pretended confirma- 
tion of Sir William Johnson is as follows: 
"Fort Niagara, September 20th, 1763. I Wil- 
liam Johnson, commander-in-chief of the 
army, at and about Fort Niagara, and super- 
intendent of Indian aff^rs, do certify and 
approve the within deed, given by the chiefs 
and warriors of the Seneca Nation of In- 
dians to John Stedman." There must be 
some mistake with respect to dates. The 
deed is said to have been given in the year 
1764, and the confirmation, as it is called, 
bears date the preceding year. But the en- 
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dorsement does not purport to be any thing 
more tban a certificate, approving of the 
purchase; and does not profess to "be an act 
which shall complete, or transfer any title: 
and if Sir William Johnson had no such pow- 
er, a construction ought not to he given to 
his acts, which involves a violation of his 
duty. Let us then briefly Inquire what were 
his powers in this respect. Sir John John- 
son in his testimony says, that from the 
year 1755, to the year 1774, Sir William 
held the offices of superhitendent of Indian 
affairs, and colonel of the Six United Nations 
of Indians, and was one of the council of the 
governor of the colony of New-York. That 
his duty as superintendent of Indian affairs, 
required him to hold treaties with the Six 
Nations of Indians, and all the Indians of 
the Northern district, and to superintend all 
purchases of land, from them or either of 
them. Here is certainly no power to transfer 
any title. A grant from the crown, or from 
the colonial governor, was necessary for this 
purpose. But whatever authority Sir WU- 
liam Johnson might have had in this respect 
previous to the year 1762, it must have ceased 
after that time. Early in that year (accord- 
ing to the testimony of Sir John Johnson,) 
he received from the lieut. governor of the 
province of New-York, insti-uctions in rela- 
tion to the purchase of fand from the Indians, 
a copy of which is given as one of the ex- 
hibits in the cause. There is a mistake in the 
reference; but the identity of the document 
was admitted on the argument, and this was 
the plaintiff's evidence, and no objection tak- 
en to its admissibility. They purported to be 
additional instructions, and although address- 
ed to the governor of the province, must have 
been sent to the superintendent of Indian af- 
fairs, to regulate and govern his conduct 
These instructions were directed to be made 
public by proclamation, which was accord- 
ingly issued by Lieut. Governor Golden, in 
February, 1762, in which the instructions 
were set out at large. This was offered on 
the part of the defendant, and objected to, 
but admitted to be read to the court, on the 
argument of the motion for. a nonsuit. It 
is not very important to inquire into the 
regularity of this course, for the proclama- 
tion contains nothing more than the instruc- 
tions at large, the material parts of which 
had been given in evidence on the part of the 
plaintiff; and are substantially reiterated in 
the proclamation of the king, of the 7th of 
October, 1763; which has been published 
urfder the sanction and authority of the Unit- 
ed States. 1 [Bior. & D.] Laws, 443. 

These instructions and proclamations, re- 
cite the evils and abuses that had arisen, by 
reason of purchases made of the Indians, and 
the passing of grants by the -colonial gov- 
ernors; and strictly enjoins and commands 
the governor, lieut. governor, president of the 
council, or commander-in-chief of the prov- 
ince of New-York, upon any pretence what- 
ever, and upon pain of forfeiting their of- 
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flee, not to pass any grant to any person 
whatever, of any land within, or adjacent to, 
the territories possessed or occupied by the In- 
dians, or the property or possession of which 
has at any time been reserved to, or claimed 
by them: And also prohibiting the granting 
of any license to purchase land of the In- 
dians, but to send all applications made for 
that purpose, home to the king, and forbid- 
ding any private person making any pur- 
chase of the Indians: But that if at any time 
they should be inclhied to dispose of their 
land, the same should be purchased for the 
crown, at some public meeting of the In- 
dians, to be held for that purpose by the 
governor, or commander-in-chief of the col- 
ony where the land shall lie: and requiring 
all persons who had wilfully or inadvertently 
seated themselves upon any lands, which had 
not been ceded to, or purchased by the crown, 
forthwith to remove therefrom. After these 
instructions were made known here, it is 
very evident that no power existed in this 
country, so to authorize and confirm any 
purchase from the Indians, as to transfer the 
title to the land. Nor could it be permitted, 
to ask a jury to presume any such attempt 
to transfer the title, when it would imply a 
breach of trust, and a violation of duty in the 
officer who should thus act. The pretended 
confirmation therefore of Sir William John- 
son, cannot be considered any thing more 
than an approval of the application for the 
purchase, to be sent home for the sanction 
and ratification of the king; and coming 
within what is stated by Sir John Johnson 
as having been a part of his duty, to super- 
intend purchases made of the Indians. The 
authority of the king to regulate and control 
purchases from the Indians within his col- 
onies, was not questioned on the argument, 
and cannot be denied. Any purchase made 
by Stedman in* violation of such regulations, 
must of course be void, and he could acquire 
no right whatever thereby; not even the In- 
dian right of occupancy; and he must have 
been an intruder, by any entry made under 
such purchase. 

But admitting him to have obtained a 
rightful possession under such purchase, it 
must be restricted to his actual occupation, 
and can be of no avail, at all events in this 
suit His first possession was near Fort 
Schlosser, which is, according to the testi- 
mony, about one mile from the defendant's 
possession. And as late as the year 1771, ac- 
cording to the testimony of one of the wit- 
nesses, he had only cleared and improved 
about four acres; and long before his im- 
provements extended to any of the land in 
possession of the defendant, the Indians had 
resumed their right of occupancy, and ceded 
it by treaty to the crown. That such is the 
light in which Stedman's possession is to be 
viewed, necessarily results from the well set- 
tled rule, that where a man enters into land, 
havhig title, his seisin is not bounded by his 
actual possessions, but is held to be co-ex- 
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tensive with his title. But where he enters 
without title, his seisin is confined to his 
possessions by metes and hounds. 

It has already been shown, that admitting 
a purchaser from the Indians acquires their 
right of occupancy, the Indians may when- 
ever they choose, resume it, and make a dif- 
ferent disposition of the land, which in the 
present case has been done by the 3d article 
of a treaty between his Britannic majesty 
and the Seneca Nation of Indians, dated the 
3d of April, 1764. By this article, they cede to 
his majesty and his successors for ever, in 
full right, the lands from the Fort Niagara, 
extending easterly along Lake Ontario about 
four miles, comprehending the Petit Marias 
or landing place, and running from thence 
southerlj' about fourteen miles to the creek 
above Fort Schlosser or Little Niagara, and 
down the same to the river or strait; thence 
down the river or strait, and across the same 
at the great cataract; thence northerly to 
the banks of Lake Ontario, at a creek or 
small lake about two miles west of the fort; 
thence easterly along the banks of Lake On- 
tario, and across the river or strait to Ni- 
agara, comprehending the whole carrying 
place, &c. That all the land embraced in 
Stedman's claim falls within these bounds, 
has not been questioned. This is one of the 
documents read by the defendant's counsel 
on the motion for a nonsuit. I do not how- 
ever see from the bill of exceptions, that 
any objection was made to it. And it is 
I'ecognised as a valid cession, and excepted 
out of a treaty made between the United 
States and the Six Nations of Indians, on the 
11th of November, in the year 1794. 1 [Bior. 
& D.] Laws, 311 [7 Stat 44], There can there- 
fore be no doubt, but that the Indian right 
to the land in question was ceded to the 
king by the treaty of 1764; and all Sted- 
man's right of occupancy i&ust then have 
ceased, and been extinguished; and he stood 
upon his mere naked possesssion, without 
title, and without the right of possession. 
According to the theory of the British con- 
stitution, the title to this land was at that 
time vested in the king; and Stedman, vmder 
the circumstances in which he was placed, 
could not be considered in any better light 
than a mere tenant at will. He did not pre- 
tend to have any grant from the crown, and 
must be deemed to have held in subordina- 
tion to the right and title of the king. It 
could not be considered an adverse holding, 
and no length of possession would ripen it 
into a title. 

But if he is to be considered as holding in 
hostility to the real owner, he must be held 
to strict proof of actual and continued pos- 
session, and must not have voluntarily aban- 
doned it. The proof on this subject is ex- 
tremely vague and unsatisfactory. Some of 
the witnesses do speak of improvements 
made in the year '90 or '92 along the river, 
above and below the falls, which must have- 
embraced some of the land now occupied 



by the defendant; but the evidence does not 
warrant the conclusion tliat the possession 
was kept up. And most of the witnesses re- 
fer to improvements made on the farm of 
o82 acres, now in the possession of Ware, un- 
der the Stedman claim. And it ought to be 
borne in mind as explanatory of the acts of 
Stedman, that he was then under a contract 
for the portage, and which gave employment 
for a great number of horses and oxen, and 
many of his clearings and improvements 
were probably made for procuring subsist- 
ence for them. I do not mean however to 
enter into a critical examination of the tes- 
timony on the question of possession. 

I think this was a subject which in strict- 
ness belonged to the jury, and I should have 
been better satisfied if it had been submitted 
to them. But as I do not think a verdict 
against the defendant on this ground could 
have been sustained, I am not inclined to 
reverse the' judgment of nonsuit for this 
cause. The acts of Stedman are to be view- 
ed with reference to the character and em- 
ployment in which he was engaged. He was. 
there before and during the revolution, in 
the enjoyment of an important and profita- 
ble trust under his contract for the portage. 
This was his original and primary object. 
He no doubt afterwards wished, and prob- 
ably entertained hopes and expectations of 
obtaining a title for the land. But this only 
shows that he was there, not in hostility to^ 
the rightful owner, but under, and in subor- 
dination to the rights of the crown. And thi» 
view of Stedman's situation is very much 
strengthened by the consideration, that here- 
was a military post, and an important port- 
age, which it is very improbable the govern- 
ment would have disposed of. And besides, 
the Stedmans continued to hold this portage 
under contract with the government, until 
it was removed on the other side the j^^iagara 
river, about the year 1792. And according 
to the testimony of one of the witnesses, the- 
contract for this portage was open to pub- 
lic competition once in every three years;, 
which is utterly incompatible with the sup- 
position, that Stedman could have claimed 
any exclusive right; and no exception was 
made by him in his claim, either of the mili- 
tary post or the portage. They stood on the 
same footing with the residue of the five- 
thousand acres embraced within his claim. 
And Sir 'William Johnson, permitting Sted- 
man to continue in possession, after the rigid 
instructions he had received in relation to 
Indian lands, can be accounted for on no- 
other ground, than that he was there by per- 
mission of the government, under the con- 
tract for the portage, and not as claiming un- 
der an Indian purchase. And besides, his im- 
provements, .if at all extending beyond the 
limits of the farm now held by Ware, were 
very unimportant at the commencement of 
the revolution; and the extension of them 
during that period, or even down to the year 
179G, when the post was surrendered by the 
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British government, cannot be construed Into 
an acquiescence in any claim of right in 
Stedman. 

It is said, however, that Ware, who was 
the tenant of Mrs. Sparkman, was forcibly- 
dispossessed, and that the possession must 
be restored before the question of title can 
be inquired into. Admitting this to be a 
sound and salutary rule, it does not apply 
to the facts in this case. There is no evi- 
dence of any forcible dispossession of any 
of the land now in the occupation of the de- 
fendant. It was in proof on the part of the 
plaintiff, derived from the confessions of the 
defendant, that he and Barton had in the 
year 1805, obtained a patent from the state 
of New-York for some of the land, and which 
covered a part of Stedman's cleared fields; 
and that they had a lease under the authority 
of the state for the farm whe;:e Ware lived, 
but he would make no compromise with 
them, and that they had procured an act of 
the legislature to turn him off. The patent 
was not in evidence, and what land it cov- 
ered does not appear. It is evident, how- 
ever, that it did not cover the farm in pos- 
session of Ware, because Porter and Barton, 
had only a lease for that from the state. 
There is no evidence that Porter exercised 
any acts of ownership over any part of this 
land, previous to the year 1805; and it is 
reasonable therefore to presume, in the ab- 
sence of all proof to the contrary, that what- 
ever possession he took out of the bounds of 
* what is called the Stedman farm, was taken 
under the title derived from his patent. But 
it is objected, that this patent could pass no 
title by reason of the adverse possession held 
under the Stedman claim. This objection, 
however, is not tenable. In the first place, 
there is no evidence that there was any ad- 
verse possession, or any possession at all of 
the land covered by the patent But admit- 
ting a possession in Ware under the Sted- 
mans, of all the Indian right of occupancy, 
which is the utmost extent that could be 
claimed, it would form no objection to the 
operation of the patent This point is fully 
settled by the case of Johnson v. Mcintosh 
before referred to. 
The only forcible dispossession of which there 
is any proof, is what was done by the sherifC, 
under the act. of 1806. But this must at all 
events be confined to what is now called, and 
laid down on the diagram as the Stedman 
farm. The evidence on this subject is, that 
the sheriff went to the house occupied by 
Ware, he being from home, and removed his 
furniture from the house and piled it up 
about ten rods distant, and Mrs. Ware and 
ber children went to a tavern across the 
road; and the defendant's workmen went 
immediately into the house, and in May or 
June of the same year, the defendant himself 
moved into the house. This act, admitting 
it to have been forcible, might in strictness 
be confined to the house only. But the de- 
fendant declared, that he and Barton had 



got a lease of the farm, and that the act of 
the legislature was procured to turn Ware 
off; which may be considered an admission 
that he was tmrned off the whole farm. But 
it shows at the same time, that the force, if 
construed to extend to the whole farm, must 
at all events be limited to that, and cannot in 
any manner affect the defendant's present 
possession. And Ware has regained the pos- 
session of this farm. It being left vacant 
during the late war, he re-entered, and still 
continues to occupy it This state of facts 
supersedes the necessity of inquiring into the 
validity of the law, under which Ware was 
turned out of possession; or examining how 
far a party who gains possession by force, 
may in an action of ejectment protect him- 
self by setting up a title to the land. 

The only remaining inquiry is, whether the 
treaty of 1794,-1 [Bior. & D.] Laws, 206 [8 
Stat 116],— between the United States and 
Great Britam, will m any way aid the claim 
of the lessors of the plaintiff; and if the 
view which I have taken of this claim be 
correct, little doubt can exist on this ques- 
tion. The 2d and 9th aiticles have been re- 
ferred to. The 2d article declares, "that all 
settlers and traders within the precincts, or 
jurisdiction of the said post^, shall continue 
to enjoy unmolested, all their property of 
every kind, and shall be protected therem. 
They shall be at full liberty to remain there, 
or to remove, with all or any part of their 
effects: and it shall also be free to them, 
to sell their lands, houses, or effects, or tp 
retain the property thereof at their discre- 
tion." Although the meaning of the term 
"settler," as here used, is not very obvious, 
yet as the object of the article was to pro- 
tect any interest that might have been ac- 
quired in property, if is perhaps reasonable 
to consider him a settler who had such in- 
terest hi land, within the precincts or juris- 
diction of the post. But another question 
arises, as to what are the limits or jurisdic- 
tion of the post at Fort Schlosser. It was 
suggested, but no authority cited to support 
the position, that it extended to the distance 
of three miles in every direction from the 
fort, in analogy to the rule of the law of na- 
tions, which gives to a country bordering on 
the sea coast, jurisdiction thereon to the ex- 
tent of three miles. I cannot accede to this 
rule; but am inclined to think, it is to be 
proved as matter of fact to what extent juris- 
diction was exercised. There was no proof 
on that subject before the court ' 

But there is another and more conclusive 
reason for considering this article inapplica- 
ble to the case. It was obviously intended 
to protect some legal or equitable interest 
which the settler had acquired in land. And 
Stedman, as has already been shown, had no 
such interest which a court of law or equity 
could recognise, or which the British gov- 
ei-nment was under any obligations to sanc- 
tion and protect The article never could 
have been Intended to ratify and confirm 
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the possession of trespassers or intruders, 
wlio miglit be there without right. And the 
same remarlis will apply to the 9th article, 
that secures to British subjects, who then 
held lands in the United States, the right of 
continuing to hold them, according to the 
nature and tenui*e of their estates, and titles 
therein, or- to sell and dispose of the same at 
pleasure. But a mere naked or wrongful 
possession which the law would not protect, 
does not fall within the provisions of this ar- 
ticle. The treaty applies to the title, what- 
ever it is, and gives it the same legal validity 
as if the parties were citizens, and no more. 
The title however which it sanctions, is that 
which existed at the date of the treaty; and 
not any after acquired right, by length of 
possession or otherwise. 

I am accordingly of opinion, that the judg- 
ment of the district court must be affirmed, 
and in this opinion the district judge con- 
curs. 



Case No. 7,144. 

JAOKSON V. ROBINSON et al. 

[3 Mason, 138.] i 

Circuit Court, D. Rhode Island. June Term, 
1822. 

Cargo of Ship — ^Tenants in Comjion — Set-Ofjp 
— Joist Debts against Separate Debts. 

1. A and B were tenants in common with O 
and D of a ship in certain proportions, and pur- 
chased a cargo, by an agreement, on their ac- 
count in the like proportions for a voyage, and 
consigned the same to the master for sale and 
returns; it was held, that they were tenants 
in common of the cargo and not partners. 

[Cited in De Wolf v. Howland, Case No. 3,- 

852.] 
[Cited in Putman v. Wise, 1 Hill, 239.] 

2. In such case each owner is to be considered 
as making a separate consignment of his share, 
although the instructions to the master are 
joint; and the master has no authority by such 
consignment of the outward cargo to consign 
the return cargo to O and D only. 

3. If in such case the master without au- 
thority consigns the whole cargo to O and D, 
the latter have no lien on it for any separate 
and distinct demands against A and B, nor 
against any firm in which A and B are part- 
ners with a third person, nor can C and D set 
off such debts in a suit brought against them 
by A and B, or by their assignee, in equity to 
account for A and B's share of the property. 

[Cited in Reed v. Whitney, 7 Gray, 535.] 

4. In general, the doctrine of set-oflc is the 
same in equity as at law. 

[Cited in Howe v. Sheppard, Case No. 6,773.] 

5. Joint debts cannot be set-off in equity any 
more tlian at law against separate debts, unless 
there be some other equitable circumstances. 

[Cited in Greene v. Darling, Case No. 5,765; 

Gordon v. Lewis, Id. 5,613; Id., 5,614.] 
[Cited in Milburn v. Guyther, 8 Gill, 96.] 

Bill in equity. In May, 1819, Messrs. Bur- 
rill & Cahoone were owners of one fourth 
part of the ship Aristomenes, and the de- 

1 [P.eported by William P. Mason, Esq.] 



fendants, Robert Robinson and R. Potter, 
were the owners of the other three fourths, 
viz. Robinson of one fourth and Potter of one 
moiety. About this period Burrill & Oahoone 
formed a new partnership, taking in one 
R. G. Croade, under the firm of Burrill, Ca- 
hoone, & Company; but the ship and its 
concerns formed no part of the fund of the 
new partnership. The ship owners fitted out 
the ship, with a cargo owned in the same 
proportions as the ship, for a voyage from 
New York to Stockholm and back to New 
York. The cargo was purchased, and other 
business for the ship transacted by Burrill, 
Cahoone, & Company, as agents for all the 
owners. The ship sailed on the voyage under 
the command of a Capt. Barker. The bill 
of lading purported to be a shipment by Bur- 
rill, Cahoone, & Company, "on account and 
risk of Messrs. R. Potter & R. Robinson, 
merchants of Newport, and E. Burrill & N. 
Cahoone, merchants of New York," &c. to 
be delivered at Stockholm, &c. to J. Barker, 
the master on board, or to his assignees, pay- 
ing &c. no freight, being the property of the 
owners of the ship. The instructions for 
•the voyage, dated on the 6th of June, 1819, 
were signed by all the ship owners, and di- 
rected the master to sell the cargo, to pur- 
chase a return cargo of iron, and remit the 
balance, if any, to London in the proportions 
owned by the parties on their several ac- 
counts, and to return to New York, &c- On 
or about the day of the ship's sailing a pri- 
vate letter, dated 9th of June, signed by R. " 
Potter and R. Robinson, was handed to the 
master, with a request of secresy, directing 
him on his return to stop at Newport, alleg- 
ing as a reason that they wished to land 
there their own part of the cargo, and if they 
could do as well with the other cargo there, 
end the voyage; but at the same time di- 
recting him to clear out at Stockholm for 
New York. The ship duly arrived at Stock- 
holm and sold her cargo; but the sales fall- 
ing short of purchasing the full amount of 
the return cargo, a bill of exchange was 
drawn by the master upon Messrs. Robinson 
& Potter for the deficiency, viz, £383 10s. 
sterling; and the whole of the return cargo 
was shipped and consigned to Messrs. R. 
Potter & R. Robinson by the master. The 
ship arrived at Newport early in November, 
1819, and the cargo was there duly ent^ed 
and landed by Messrs. Potter & Robinson, 
the consignees, and the moiety belonging to 
Potter was taken to his own use. The resi- 
due was received by Robinson, and the prin- 
cipal part was sold by him. Messrs. Bur- 
rill & Cahoone, having failed on the 8th of 
October, 1819, assigned their interest in the 
ship and cargo to the plaintiff [Amasa Jack- 
son] by indenture, in trust, to sell the same, 
and out of the proceeds to pay certain sched- 
uled debts, among which were some custom- 
house bonds and notes, and as to the resi- 
due, to distribute it among their creditors 
generally. The scheduled debts (as finally 
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appeared upon the proceedings) amounted 
to more tban the proceeds. Due notice was 
given of this assignment to Messrs. Potter & 
Robinson, before the arrival of the ship, and 
to the master after her arrival at Newport. 
The plaintiff demanded the possession of the 
one fourth part of the cargo from the de- 
fendants; but they refused to deliver any- 
thing except the balance, after settling all 
the demands which they claimed upon the 
fund, including debts due from Messrs, Bur- 
rill, Cahoone, & Company. The bill alleged 
most of the foregoing facts, and charged the 
consignment by the master to Messrs. Potter 
& Robinson, to have been by collusion and 
fraud, and prayed an account, and an injunc- 
tion against a farther sale of the cargo, and 
general relief. The answers all denied the 
collusion. They admitted most of the other 
facts. The master asserted the consignment 
to have been in consequence of a verbal com- 
munication to him by Brn'rill on the morning 
of his departure on the voyage. The other ' 
defendants insisted upon their right to retain > 
for balances due to them, or one of them, 
First, for debts due from Burrill, Cahoone, & 
Company, asserting the change of the firm to 
be merely nominal to prevent a set-off; sec- 
ondly, for the debts due for the pm-chase of 
the original cargo, which they alleged had 
never been paid, and for which they had 
been sued, but at the same time denying 
Iheir liabiliiy therefor; thirdly, for money 
paid on some of the custom house bonds ajid 
notes scheduled in the assignment to the 
plaintiff. They further insisted that the 
plaintiff had no interest in the return cargo 
beyond what the share of Burrill & Cahoone 
in the outward cargo had purchased; and 
that what was purchased by the proceeds of 
tlie bill of £383 10s. was exclusively for the 
benefit of Potter & Robinson. The general 
replication was filed, and the cause came on 
for a hearing at this term on the mei'its. 

Mr. Searle, for plaintiff. 
Mr. Hazard, for defendants. 

STORY, Circuit Justice. Tbe first question 
presented for consideration in this case is, 
whether the ship-owners are to be deemed 
partners as to the cargo, or tenants in com- 
mon only in the same proportions which they 
held in the ship. It does not by any means 
follow because the purchase was made for 
the account of all, or the shipment was made 
in the names of all, that this constituted 
them partners in the sense of a joint interest. 
They might authorize a common agent to 
purchase or ship goods for them according to 
their several and separate interests, without 
involving themselves in a joint partnership 
responsibility. In my judgment there was 
no community of interest in the cargo, as 
partners. It appears from the admission of 
the parties, as well as the proofs, that they 
never were, nor designed to be partners; and 
that they held their titles to undivided por- 
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tions of the cargo, not as a common, but as. 
a separate interest They were, therefore, 
tenants in common of the cargo, having no 
general community of the profit and loss, 
but only a proportion according to their sep- 
arate interests. If either had died, his share 
would not have survived to the others. To 
say that a case like the present constitutes 
in law a partnership in the adventure for 
the voyage, would be to say that every ten- 
ancy in common of a cargo for such a voy- 
age, consigned to the master, would %irn the 
case into a partnership, and enable any one 
tenant in common to dispose of the whole. 
In point of law such a position cannot be 
maintained. See Hoare v. Dawes, Doug. 371; 
Coope V. Eyx-e, 1 H. Bl. 37; Rice v. Austin, 17 
Mass. 197; Ex parte Hamper, 17 Ves. 403. 

If no consignment had been made of the 
cargo in this case, each owner must have 
been considered as authorized to act in re-, 
spect to his own share, and as having no au- 
thority over that of the others. The consign- 
ment made to the master of the whole did 
not vary their rights in this respect. He 
knew they were not partners, but tenants in 
common; and though his instructions were 
signed by all, it was not an act which was 
intended to confound their rights; but mere- 
ly to enable him to act upon the same orders 
for the benefit of all the owners. The in- 
structions show, that the parties always con- 
templated their interests in their own shares 
as distinct and separate; and the master is 
expressly directed, in case the sales exceed 
the cost of the contemplated cargo, to remit 
the respective proportions of the owners in 
the cargo, on their separate accounts, to 
London. The master had clearly no authori- 
ty to consign the whole of tiie cargo to 
Slessrs. R. Potter & R. Robinson, in virtue of 
these instructions. He does not pretend that 
he had. He asserts a distinct verbal au- 
thority from Burrill on the day of his sail- 
ing, authorizing him to consign the share of 
Burrill & Cahoone to them. But this state- 
ment is incumbered with no small diflaculty 
from the nature of the proofs. It is dh*ect- 
ly denied by Bm-rill, who says, that he only 
authorized the ship to be reported to Messrs. 
Potter & Robinson at New York, and that he 
never contemplated her going at all to New- 
port. Indeed the other defendants do not 
assert any right as consignees derived under 
any general authority from Burrill & Ca- 
hoone. Their own private letter directing a 
stop at Newport was kept concealed from 
them; and in that very letter they speak 
only of their right to have their own shares 
of the cargo landed at Newport I cannot, 
therefore, say that the master's conduct in 
his general consignment of the whole cargo 
to Messrs. Potter & Robinson, and in pro- 
ceeding to Newport with it and delivering it 
to them there, was justified by any authori- 
ty to be found in the proofs. He was him- 
self the general consignee; and upon the 
homeward voyage he ought to have made the 
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consignment general to himself for tlie use 
of the owners, or to them directly according 
to their respective shares. 

The consignment then must be taken to be 
an unauthorized act of the master; and 
Messrs. Potter & Robinson could not, under 
such an act, legally acquire any lien to re- 
tain the same for any balance due to them 
even from Burrill & Cahoone, much less from 
Burrill, Cahoone, & Company. In respect to 
the faclg, it is most manifest, that there was 
a real change, and not a mere nominal 
change in the partnership, Oroade became 
a bona fide partner, and brought several 
thousand dollars of funds into the partner- 
ship; and all the accounts between Burrill 
& Cahoone and Messrs. Potter & Robinson 
were, with their perfect acquiescence and 
consent, transferred from the old to the new 
firm. The cargo was purchased by the new 
firm as agents for all the shii)-owners, and 
their own notes given for the payment; and 
they received the funds belonging to the par- 
ties and arising from the cargo of a former 
voyage for the purpose of reimbursing them- 
selves. The debts now set up as due to 
Messrs. Potter & Robinson, or either of them, 
are in no just sense the debts of Burrill & 
Cahoone, but of the new firm of Bun-ill, Ca- 
hoone, & Company. But assuming the pos- 
ture of the facts to be somewhat different, 
and the consignment of the master to Messrs. 
Potter & Robinson to be a justifiable act 
within the scope of his authority, it will not 
materially vary the rights of the pai-ties. 
The consignment would then be counter- 
mandable by Burrill & Cahoone, subject to 
any existing lien of the consignees. There 
is no ground to assert, that these gentlemen 
have, by any express or implied agreement, 
acquired a lien on the cargo for any debts 
due to them or either of them, by the firm of 
BurriU, Cahoone, & Company. The whole 
evidence negatives such a supposition. The 
assignment then must be deemed to operate 
as a legal transfer of the interest of BuiTill 
& Cahoone to the plaintiff, while it was yet 
in transitu; and the defendants could not, 
after notice of such assignment, acquire any 
title to a subsequent lien in virtue of their 
possession. They took the property, clothed 
with all its legal and equitable qualities in 
favour of the plaintiff. 

What ground then is there to permit them 
to set up against the plaintiff any lien, or 
any set-off for debts not originally, and be- 
fore the assignment, attached to the proper- 
ty? Upon the principles of equity none. All 
that can be reasonably required is that they 
should be paid for their disbursements and 
expenses in respect to the property, and any 
other charges, that fairly belong to them for 
payments made on account of the bonds or 
notes secured by the assignment. "Whether 
the latter ought to be allowed, I do not now 
absolutely decide; though the present in- 
clination of my opinion is in favour of the al- 
lowance. 



But it is supposed that the defendant, R. 
Robinson, is entitled to set off against the 
plaintiff the debts due him from the firm 
of Burrill, Cahoone, & Company, because it 
is suggested he would be entitled to set off 
any debts due him from Bm-rill & Cahoone. 
I am by no means prepared to admit that he 
would, under the circumstances of the pres- 
ent ease, have a right to set off against the 
plaintiff any such debt of Burrill & Cahoone. 
But it is not necessary to decide that point. 
The question here is much narrower, wheth- 
er in a suit brought by A and B against him, 
he would have a right in equity to set off a 
debt due him from A, B, and C; and if he 
could enforce that against A and B, whether 
he could, under cu'cumstances like the pres- 
ent, enforce it against their assignee for a 
valuable consideration. I take the general 
doctrine as to set-off to be the same in equity 
as at law, though it was administered in 
equity long before the statutes of set-off. 
Joint debts cannot be set off in equity, any 
more than at law, against separate debts, im- 
less there be some other circumstances call- 
ing for the equitable interference of the court. 
See Lord Lanesborough v. Jones, 1 P. Wms. 
325; Ex parte Twogood, 11 Ves. 517; Bx 
parte Christie, 10 Ves. 105; Ex parte Steph- 
ens, 11 Ves. 24; Taylor v. Okey, 13 Ves. 180; 
Addis V. Knight, 2 Mer. 117; Ex parte Han- 
son, 18 Ves. 232; Ex parte Ross, 1 Buck, 
125; Ex parte Blagden, 19 Ves. 465. In 
other words, there must be some equitable 
circumstances to entitle a party to a set-off, 
which cannot be reached at law. 

1. As to the claim set up by the defend- 
ants, Potter & Robinson, for that portion 
of the cargo which was purchased with the 
money for which the bill of £383 10s. was 
drawn, it appears to me to be unfounded. 
The evidence does not establish it to have 
been purchased or shipped on theu* sole ac- 
count; but it was shipped on account of all 
the ship-owners in the same manner as the 
rest of the cargo. The bill being drawn on 
Messrs. Potter & Robinson does not vary the 
case, any more than the whole shipment of 
the cargo being consigned to them, gave them 
an exclusive proprietory interest. The mas- 
ter admits that his reason for drawing the 
bill on Messrs. Potter & Robinson only, was 
because he had made the general consign- 
ment of the cargo to them.— 2. I think, how- 
ever, that they have a lien upon the cargo 
to the extent of that bill, if it has been paid 
by them, or if they have accepted it and 
shall hereafter pay it. 

As the pai'ties desire it, I will direct in- 
quiries to be made as to the scheduled debts 
provided for, and the funds secured and re- 
ceived un^er the assignment. 

These are all the observations which I 
think it necessary to make upon this ease; 
and shall decree the defendants, Messrs. 
Potter & Robinson, to account before a mas- 
ter, making all proper allowances, &c. &c. 
The bin is to stand dismissed as against the 
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master, but without costs to Mm. Decree ac- 
cordingly. 

At November term, 1822, the master made his 
report, to which no exception was taken by the 
parties, and it was confirmed, and a final decree 
passed in favour of the plaintifE for the balance 
found due on the share of Burrill & Cahoone 
in the cargo. 



Case Wo. 7,145. 

JACKSON V. RUNDLET. 

[1 Woodb. & M. 381.] i 

Circuit Court, D. New Hampshire. Oct. Term, 
1846. 

Plcadikg— Defects — Special Demuuker ~ Pbo- 

CEDORE — DDPLICITI — DODULB i>KEACHES. 

1. Duplicity and all defects in form in plead- 
ing, can be taken advantage of only by special 
demurrer. A special demurrer is distinguished 
from a general one by pointing out specifically 
the causes for it. 

2. After a demurrer, though it is a general 
rule, that judgment must be rendered against 
him who commits the first fault in the plead- 
ings in the whole case; yet the fault must be 
one that is bad on general demurrer, and one 
not cured by a verdict, and one not discovered 
by the court and desired to be amended so as to 
present the merits properly. In these last 
cases, judgment will be to reverse the decision 
below, and remand the case for amendment 
and a new trial, instead of rendering judgment 
for the opposite side. 

[Cited in Townsend v. Jemison, 7 How. (48 
U. S.) 724.] 

3. Where a suit is on a bond to secure a 
faithful performance of various duties in a sec- 
retary and treasurer to a private association, 
and the defendant who is surety, the principal 
being dead, craves oyer of the bond and condi- 
tions, and pleads general performance, it is 
sufficient in his situation and in the first in- 
stance. 

4. A replication to such a plea, assigning as a 
breach, that the principal in the bond received 
a sum of money of the association, and did not 
use it, or account for, or pay it over to, the as- 
sociation, as was his duty, is not double. The 
various facts introduced relate to one breach 
as to the money, and constitute together but 
one charge, for which the principal is held re- 
sponsible and his sureties, and are not separate 
and independent matters, 

5. Double breaches cannot be assigned in New 
Hampshire, as in some other places, but on a 
recovery for one, the bond is forfeited and judg- 
ment rendered from time to time for such 
amounts as are proved to be proper on scire 
facias in chancery. 

6. Duplicity is the union of more than one 
cause of action in one count in a writ, or more 
than one defence in one plea, or more than a sin- 
gle breach in a replication, and not the union 
of several facts, constituting together but one 
cause of action, or one defence, or one breach. 

[Cited in Hough v. Hough (Or.) 35 Pac. 249.] 

This was an action of debt on a bond for 
$50,000, dated October 17, 1835, and alleged 
to have been made by defendant [James 
Rundlet] and one John S. Rundlet, since de- 
ceased, to the plaintifiE [Daniel Jackson] and 
J. S. Crary, or the survivor of them, Craiy 
being since dead. The defendant craved 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



oyer of the conditions of the bond, which be- 
ing set out as hereafter described, pleaded 
non est factum, and in a second plea a gen- 
eral performance. The plaintijQE took issue 
on the first plea, and replied to the second, 
that the principal in the bond received a 
certain sum of money belonging to the cor- 
poration, which he did not use for it, or ac- 
count for, or pay over according to his duty.. 
To this last the defendant demurred, and 
assigned for causes, that the replication was 
double, as setting out two distinct and inde- 
pendent breaches, and was in other respects 
informal. 

James Bell, for plaintiff. 
I. Bartlett, for defendant 

WOODBURY, Circuit Justice. It is well 
settled, that an objection founded on duplic- 
ity in pleading can be taken advantage of 
only by a special demurrer. Otis v. Blalce, 
6 Mass. 336. Because the defect is in form 
rather than substance, tending to prolixity, 
imnecessary expense in recording and copy- 
ing, and confusion with courts and juries by 
multifarious and mixed issues. 1 Chit. PI. 
513. The duplicity must also be specially 
pointed out 1 Saund. 337b; 10 East, 73; 
Ourrie v. Henry, 2 Johns. 433. In this case, 
the designation of the duplicity is imperfect 
but the demurrer may be regarded as spe- 
cial, rather than general, since the breaches 
are alleged to be two in number, and inde- 
pendent of each other. It runs, however, 
very near the brink; and hence the plain- 
tifE objects, that the demurrer is in form a 
general rather than special one. The dis- 
tinctions between these demurrers are mod- 
em, there being none at common law, and 
now the only established difference is that 
just alluded to, in respect to the pointing 
out of the duplicity, viz.: That a special de- 
murrer assigns some specific cause, and a 
general demurrer does not, and either refers 
to no causes whatever, or only to general 
'ones. 1 Inst 72; 4 Bl. Comm. 132; 1 Chit 
PI. 646. Since 27 Ellz. all matters of form 
can be reached only by special demurrer. 
1 Saund. 337b; Tidd, Prac. 648; Com. Dig. 
"Pleader," 27. A special one, therefore, is 
always safest And this must be Consid- 
ered such a demurrer, as one cause is as- 
signed specifically to a certain extent, 
though the rest are like a general demurrer. 
1 Mass. 500, arguendo. 

But it is contended by the plaintiff, that 
whether his replication be double or not is 
immaterial, and need not be examined even 
on a special demurrer, as the plea is bad, 
and the judgment must be on the first fault 
in the record. Such is doubtiess the general 
doctrine on this subject, when a plea is bad 
in substance. 1 Chit PI. 647; [U. S. v. Ar- 
thur] 5 Crancb [9 U. S.] 257; tJ. S. t. Saw- 
yer [Case No. 16,227]; 2 Johns. 465; 3 Johns. 
366; 11 Johns. 482. 

But there arfr several exceptions to this 
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rule. In courts of error, the judgment 
will not always be against him commit- 
ting the first fault; because it may be 
cured by a verdict, and because the de- 
cision below may have been made on oth- 
er grounds entirely; and the party may 
wish, and it may be proper to allow him, to 
amend. So the judgment may be reversed 
to enable the court to have the matter pre- 
sented suitably, and then the whole case is 
left open to amendment and another trial, 
without rendering judgment for either the 
plaintiff or the defendant. See Davis v. Gar- 
land, 4 How. [45 U. S.] 431. Nor can the 
court, where the suit is brought, go back in 
a case like this to the first fault, unless it be 
one bad on general demurrer. For objec- 
tion should have been taken to it specially, 
by the opposite party, before pleading over. 
In this case, the defendant is a surety in a 
bond, and the objection to hia plea is, that it 
is bad for not setting out the articles of as- 
sociation, and denying a breach of them, as 
well as of the condition to perform them. 
But the idea that he should go into this 
greater particularity is, in my opinion, not 
well founded. The defendant is not suppos- 
ed to have those articles in his possession 
like the plaintiff or the deceased principal in 
the bond. "When, therefore, he gets oyer of 
the conditions of the bond, all of which are 
affirmative, and among them one to fulfil 
these articles, and then proceeds to allege 
a performance generally, or in the language 
of the- condition, he does all that is at first 
necessary. 1 Chit. PI. 514; 8 Term R. 459; 
2 Sauud. 413; Hughes v. Smith, 5 Johns. 
168; 2 Johns. 413. Some cases seem to have 
required sums and dates to be given, such 
as 1 Doug. 214, and 2 N. H. 180. But if that 
is the true construction of them, it is appar- 
ent that they cannot be sustained as sound 
law. Sneed v. Wister, 8 Wheat. [21 U. S.J 
690, is cited against this conclusion. But 
the court merely ruled in that case, that the 
defendant could not crave oyer of a deed, 
named in the condition of the bond; and, if 
he wishes to use it, must produce it himself 
or show an excuse. But here no oyer of the 
articles is craved, nor any use made of them 
by the defendants. 

Let us then proceed to examine the repli- 
cation, to see whether the charge of duplic- 
ity against it is well sustained. "What con- 
stitutes duplicity in such a case? Not more 
than one fact being alleged, not a connected 
proposition made, embracing several facts, 
but distinct defences, in case of pleas, or 
separate and independent breaches in repli- 
cation, or different causes of action set out 
in writs. 1 Chit PI. 261; 2 W. Bl. 1022; 1 
Burrows, 316; 2 Johns. 433^62; 3 Johns. 
315; 3 Caines, 160. See various other cases, 
showing that any number of facts are not 
double, if they go to establish a single point 
as a breach or a single justification. Steph, 
PI. 274; Gould, PI. 421-^27; 7 Bac. Abr. 
tit "Pleading"; 9 Wend. 143; 6 Mass. 338; 6 



Brown, I'arl. Cas. 27; 5 Pick. 221; Story, 
PI. 283-287. 

Examples, however, throw more light on 
questions like this, than any general defini- 
tion. Thus, a defence that the plaintiff had 
married, and her husband released the 
cause of action, is good as a plea, because 
though two facts are alleged, they both 
unite to constitute but one defence. While 
a plea justifying a trespass, as moderate 
correction, and averring also a release >s 
double; the two facts being disconnected, 
and constituting two independent defences. 
So a justification by an assistant to a deputj- 
sheriff, that the warrant was regularly is- 
sued and delivered to the deputy sheriff, 
that he seized the property by virtue of its 
being the property of the judgment-debtor, 
but in possession fraudulently of the plain- 
tiff, and that the defendant acted in aid and 
by command of the deputy sheriff, are de- 
pendent facts, making but one defence. 
Patcher v. Sprague, 2 Johns. 462. As to the 
English iJrecedents since William III., it is 
to be noticed that they are not always ap- 
plicable, being made under a statute in that 
reign, by which double breaches are allow- 
ed to be assigned in replications in actions 
on bonds to secure the performance of cove- 
nants. 1 Chit PI. 688. And this act is in 
analogy to the common law rule in actions in 
covenants, where a double breach is not con- 
sidered as duplicity. But that statute is not 
in force in New Hampshire, and is a depar- 
ture from the common law generally, as well 
as the practice in this state. Mooney v. De- 
meritt, 1 N. H. 187. Here a forfeiture is 
settled by the ti'ial of one breach, and dam- 
ages are then assessed for all that can be 
proved in a hearing afterwards in chancery. 
Parker v. Colcord, 2 N. H. 38, 39. While 
there, no damages were assessed but on the 
breaches assigned and tried. 1 N. H. 188. 

The cases in England, where the assign- 
ment of a breach must still be single, are 
numerous, and some of them are much like 
the present, where the assignment has been 
considered not double. In a part of them 
the objections there are made for other 
reasons; such as, want of sufilcient par- 
ticularity. Yet if open to objections for du- 
plicity, they would probably have been taken 
or made. Thus in Shum v. Parrington, 1 
Bos. & P. 640, the case was debt on bond and 
the plea craving oyer. It appeared by the con- 
dition that the defendants became bound for 
the faithful conduct of R. S., as agent to the 
plaintiff, to receive and pay money, and ac- 
count truly, &c. The plea then alleges general 
performance. Replication, that the agent 
received £2000 belonging to the business, 
and hath not paid to the plaintiffs and given 
a fair account thereof. Special demurrer, 
that the names of the persons from whom 
he received the money, and the time are not 
set out. No objection was made that the 
replication was double. In Cornwallis v. 
Savery, 2 Burrows, 772, the breach was the 
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receipt of a sum, and not accomiting for it. 
This -was held to be single, as both must 
unite; the receipt and not accounting, in 
order to constitute a breach of the condition 
of a bond. Barton v. Webb, 8 Term B. 459. 
If the breach was averred to be receipts of 
money from different persons, A. and B. and 
C, then it would be double. 1 Strange, 227; 
ease cited, 2 Burrows, 773, In Adams y. 
Mack, 3 N. H. 493, a similar view was taken, 
and the court held, that a plea justifying 
the sale, as well as the taking of the goods 
sued for, was not double, both being neces- 
sary to constitute a full defence to the 
charge of converting them. See, also, Gul- 
lusha V. Cobleigh, 13 X. H. 79. 

The conclusions of the court, then, may 
be summed up as follows. The demin^rer is 
to be considered as a special one; and if 
duplicity existed in the replication, it could 
thus be taken advantage of, and judgment 
be rendered against the plaintiff for it, un- 
less there was such previous fault in the 
plea as is bad in general demurrer. See some 
exceptions. Steph. PI. 163, 164; 5 Barn. & 
Aid. 507; Garland v. Davis, 4 How. [45 U. 
S.] 131. But the plea, I think, contains no 
such fault. The plea avers a general per- 
formance of all the previous duties named 
in the condition of the bond, and, as before 
suggested, seems sufficient, especially as the 
articles of the association were not in the 
possession of the sureties. After ' craving 
oyer of the bond and condition in which 
they are named, but are not produced with 
it, it is enough to allege generally a compli- 
ance with them all. One of them was, to 
keep fan- and honest books and accounts of 
all his doings with the association; another 
was, faithfully to keep their secrets; an- 
other, to conform to articles and by-laws; 
and another, to obey all written instructions 
from the association. The replication evi- 
dently does not intend to assign any breach 
of the first, second or fourth heads of duty, 
except as some of them may be included in 
the third to conform to the articles and by- 
laws. But after averring what the articles 
and by-laws were, in respect to his making 
purchases as agent for the association, and 
also to contract to pay for labor required in 
weaving, &c., and once in three months or 
oftener, if requested, account for money re- 
ceived for them, and likewise -give state- 
ments of what was received and services 
rendered; the replication alleges that J. S. 
Kundlet became agent, and while so, re- 
ceived $35,566.66 for said association on ac- 
count of it, and his duty to use it, and that 
he was directed to use and pay it in the 
business of said association; yet he hath 
not so used it, nor accounted for it, nor paid 
the same to or for the association. Though 
inartificial in some degree, this breach is 
much like those assigned in Shum v. Far 
rington and Cornwallis v. Savery [supra]. 
And though no question was raised as to 
duplicity) in tbe first case, it was in the last, 



and it was held to be single (not needhig to 
be cured by the statute of William 1X1). 
Here the duty was to use the money in be- 
half of the association; there, to account for 
it. Here, then, the breach is, that he did not 
so use the money, and the other allegations 
which follow are merely connected with that 
averment, to make this single breach com- 
plete and full by adding, not new breaches 
and independent ones, but facts showing 
him liable for not so using the money, be- 
cause he had not, instead of that, paid it 
over or in any way accounted for it But 
these last allegations do not seem meant, nor 
are they fairly to be construed, as separate 
and independent breaches. They are rather 
component parts or elements, tending to 
,show the first breach existing tmatoned for, 
and not in any way satisfied or commuted. 
Strange as it may seem, -also, it is not 
averred that any duty to pay over the bal- 
ance existed, and hence of necessity on that 
account, also, an avennient of not paying 
them over cannot be considered as an aver- 
ment, of a second distinct breach of what 
there is not stated to have been any duty to 
be broken or fulfilled. For reasons like these 
the replication is adjudged good. 

On announcing this opinion as formed, the 
case was disposed of on the docket by agree- 
ment. 
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Case No, 7,146. 

JACKSON T. SIMONTON. 

[4 Craneh, 0. 0. 12.] i 

Circuit Court, District of Columbia. May 
Term, 1830. 

Infobmal Bond — Certificate or Defalcation — 
HoLDiSG to Bail. 
Upon an informal bond given by a marshal, 
payable to the president of the United States 
and his successors, instead of to the United 
States, the court held the defendant to bail up- 
on a certificate of defalcation from the treas- 
ury department. 

This was an action of debt on a bond 
given to Andrew Jackson, president of the 
United States, and his successors in office, 
dated June 6, 1829, The condition was: 

"That whereas John Dean aforesaid has 
been duly appointed marshal of the South- 
ern judicial circuit of the United States 
district court, (at Key West,) of the ter- 
ritory of Florida. Now if the said John 
Dean will faithfully and impartially dis- 
charge all and singular the duties incum- 
bent on him as such, then this obligation to 
be void, otherwise to remain in full force and 
virtue. Jno. Dean, (L. S.) J. W. Simonton, 
(L. S.) J. Whitehead, (L. S.) B, D." Richard- 
son, (L. S.)" 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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"Teste: Elizabeth B. Hutchinson, Mary 
B. Hutchinson. Edward Stubbs." 

The following indorsement is on the bond: 
"The within bond is accepted as a tem- 
porary compliance with the requirement of 
the law, and to serve until Mr. Dean can have 
an opportunity to see the judge and obtain 
his approbation. M. Van Buren, June 10, 
1829." 

Mr. Swann, Dist. Atty., produced a cer- 
tificate from the treasury department, with 
all the forms required to make it evidence 
under the act of congress in that case pro- 
vided, that John Dean stands charged with 
the sum of $2500, due and unaccounted for 
by him; and contended that this is as good 
as an affidavit to hold to bail. 

Bail required by THE COURT (nem. con.) 

[See Case No. 7,147.] 



Case IJTo. 7,147. 

JACKSON v. SIMONTON. 

[4 Granch, C. C. 255.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1832. 

Official Bond — IsFORMALiTy — Liability op 

SUBETJBS, 

1. A marshal of the Southern judicial district 
in the territory of Florida could not lawfully 
enter on the duties of his office before he had 
given bond and taken the oath required by the 
twenty-seventh section of the judiciary act of 
September 24, 1789 [1 Stat 87]. 

2. It is not a compliance with the requirement 
of that act, to give a bond to Andrew Jackson, 
president of tiie United States, and his succes- 
sors in office, not executed by two good and suf- 
ficient sureties, inhabitants and freeholders of 
the distifict of which he was appointed marshal, 
and not approved by the judge of that district; 
and not purporting to be for the faithful per- 
formance of the duties of his ofiice by himself 
and his deputies, and not correctly describing 
the office to which he had been appointed. 

3. The president of the United States had no 
authority from the United States to take a 
bond from a marshal payable to himself and suc- 
cessors, as president. 

4. The judge of the district was the only per- 
son designated by the act of congress to take 
the bond and judge of the security, and he could 
only take it in the name of the United States. 

5. If the marshal was never qualified to enter 
upon the duties of the office, he could not violate 
those duties, and his sureties were not liable 
for any money which the officers of the gov- 
ernment might have put into his hands before 
he was authorized to receive it. 

Debt, on a marshal's official bond taken to 
Andrew Jackson, president of the United 
States, and his successors in office. 

CRANGH, Chief Judge (nem. con.). This 
cause is submitted to the consideration of 
the court upon a general demurrer to the 
declax*ation. It is understood that it was in- 
tended to submit to the court the question 
whether the bond is, in law, valid against 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



the defendant, who is a surety only, under 
any form of declaration which the attorney 
could draw, consistently with the facts in 
the case; and, consequently, that he may so 
amend his declaration; and that the defend- 
ant had oyer on the bond before he de- 
murred; and that the breach, insisted upon 
by the plaintiff, is, that the marshal has not 
accounted to the United States for ?2,500 ad- 
vanced to him as mai-shal. The bond, with 
its condition and indorsements, is in these 
words: 

"Know all men by these presents that we, 
John Dean, and John W. Simonton, and 
John Whitehead, and R. D. Richardson, ax'e 
held and firmly bound unto Andrew Jack- 
son, president of the United States, and his 
successors in office, in the penal sum of 
twenty thousand dollars, for the payment of 
which, well and truly to be made, we bind 
ourselves and each of our heirs, executors, 
and administrators, jointly and severally, 
finnly by these presents, signed, sealed, and 
dated this 6th day of June, 1829. The con- 
dition of this obligation is such, that where- 
as John Dean aforesaid has been duly ap- 
pointed marshal of the Southern judicial cir- 
cuit of the United States district court (at 
Key West) of the territory of Florida: Now. 
if the said John Dean will faithfully and im- 
partially discharge all and singular the du- 
ties incumbent on him as such, then this ob- 
ligation to be void, otherwise to remain in 
full force and virtue. In testimony whereof 
we have hereunto set our hands, and af- 
fixed our seals, this day of , in 

the year of our Lord one thousand eight 
hundred and twenty-nine, and of the inde- 
pendence of the United States the fifty-third 
year. John Dean. (Seal.) J. W. Simon- 
ton. (Seal.) J. W. Whitehead. (Seal.) R. 
D. Richardson. (Seal.) 

"Test: Elizabeth B. Hutchinson. Mary B. 
Hutchinson." 

On the back of the bond was this indorse- 
ment: "The within bond is accepted as a 
temporary compliance with the requirements 
of the law, and to serve until Mr. Dean can 
have an opportunity to see the judge and ob- 
tain his approbation. M. Van Buren. June 
10, 1829." 

Upon this demurrer, the following ques- 
tions arise: 1st. Was this marshal obliged 
to give the bond required by the 27th sec- 
tion of the judiciary act of the 24th of Sep- 
tember, 1789 [1 Stat. 73], before he could 
lawfully enter upon the duties of the office? 
2d. If he was, is this bond a substantial 
compliance with the requirement of that law, 
so as to authorize him to enter upon those 
duties? 3d. If not,, is it a good bond at com- 
mon law? 4th. If so, can the condition of 
it be broken by any act of the said John 
Dean, before he was authorized by law to 
enter upon the duties of the said office? 

1. Was this marshal obliged to give the bond 
required by the 27th section of the act of 1789, 
before he could lawfully enter upon the du- 
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ties of tlie office? By that act the United 
States were divided into thirteen judicial 
districts, in each of which a district court 
was to be held by a district judge; and the 
27th section provides "that a marshal shall 
be appointed in and for each district, whose 
duty it shall be to attend the district and 
circuit courts, when sitting therein;" "and 
to execute throughout the district, aU lawful 
precepts directed to him and issued under 
the authority of the United States." "And 
before he enters on the duties of his office, 
he shall become bound for the faithful per- 
formance of the same, by himself and by his 
deputies, before the judge of the district 
court, to the United States, jointly and sev- 
erally, with two good and sufficient sure- 
ties, inhabitants and free holders of such dis- 
trict, to be approved by the district judge, 
in the sum of twenty thousand dollars; and 
shall take, before said judge, as shall also 
his deputies, before they enter on the duties 
of their appointment, the following oath of 
office," etc. The thirteen districts provided 
for by that act were, Maine, New Hamp- 
shire, Massachusetts, Connecticut, New York, 
New Jersey, Pennsylvania, Delaware, Mary- 
land, Virginia, Kentucky, South Carolina, 
and Georgia, The constitution of the Unit- 
ed States had not, then, been adopted by 
North Caroltua and Bhode Island. But the 
27th section says, *'in and for each district;" 
jiot each of the said districts. Perhaps the 
word "said" waff intentionally omitted, so 
that the language of the act might apply to 
districts thereafter to be formed. The act 
of the 4th of June, 1790, for giving effect to 
the judiciary act within the state of North 
Carolina, provides that it "shall have the 
like force and effect," within that state, "as 
elsewhere within the United States;" and de- 
clares that state to be a district, but does not 
specially provide that there shall be a mar- 
shal. (1 Stat 126.) The act of the 23d of 
June, 1790, for giving effect to the judiciary 
act within the state of Rhode Island, has the 
same provisions. (1 Stat 128.) The act of 
the 2d of March, 1791, "giving effect to the 
laws of the United States within the state 
of Vermont," declares that all the laws of 
the United States, not locally inapplicable, 
shall have the same force and effect within 
the state of Vermont as elsewhere within 
the United States; makes the state a dis- 
trict, and provides a judge, but no marshal; 
yet the 7th section recognizes the existence 
of a marshal by giving him a compensation 
for taking the census. . (1 Stat 197.) The 
act of the 31st of January, 1797, giving ef- 
fect to the laws of the United States within 
the state of Tennessee, has the same provi- 
sions, except that it says nothing of a mar- 
shal. (1 Stat 496.) The act of the 19th of 
February, 1803, to provide for the execution 
of the laws of the United States within the 
state of Ohio, declares that all the laws of 
the United States not locally inapplicable, 
shall have the same force and effect within 
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that state, as elsewhere within the United 
States. The fourth section provides for a 
district attorney, and the fifth for a mar- 
shal, who shall perform the same duties, 
be subject to the same regulations and pen- 
alties, and be entitled to the same fees, as are 
prescribed to marshals in other districts. (2 
Stat 201.) The act of the 3d of aiarch, 
1S17 (3 Stat. 390), respecting Indiana, is in 
the same words; so is the act of the 3d of 
April, 1818 (Id. 413), respecting the state 
of Mississippi; and of the 3d of March, 
1819 (Id. 502), respecting Illinois; and of the 
21st of April, 1820 (Id. 564), respecting Ala- 
bama; and of the 16th of March, 1822, .re- 
specting Missouri. By the act of the 3d of 
March, 1805 (Id. 338), it is enacted, that the 
superior courts of the several territories of 
the United States in which a district court 
has not been established by law, shall, in all 
cases in which the United States are con- 
cerned, have, and exercise within their re- 
spective territories, the same jurisdiction 
and powers given, by law, to the district 
court of Kentucky district, &c,, that is, the 
jm'isdietion and powers of district and cir- 
cuit courts of the United States excepting ap- 
pellate jurisdiction. The act of the 8th of 
April, 1812, for the admission of the state 
of Louisiana into the Union, &c., makes the 
state of Louisiana, and the remnant of the 
territory of Orleans, one district, and pro- 
vides for a judge and attorney, but does not 
provide for a marshal, otherwise than by en- 
acting that the laws of the United States 
shall have the same force and effect in that 
state as elsewhere in the United States. (2 
Stat 701.) The act of the 26th of March, 
ISOi, erected the territories of Orleans and 
Louisiana. The eighth section provides for 
a district court in the territory of Orleans, 
a district judge with the jurisdiction of a 
district and a circuit court; an attorney, 
and a marshal, who was to perform the 
same duties, be subject to the same regu- 
lations and penalties, and be entitled to the 
same fees, to which marshals in other dis- 
tricts were entitled for similar services, and 
§200 for extra services. (2 Stat 283.) By 
the acts of the 30th of March, 1822 (3 Stat 
654), and 3d of March, 1823 (Id. 750), for the 
establishmeiit of a territorial government in 
Florida, it is enacted that there shall be a 
superior court for East Florida, and another 
for West Florida; that there shall be two 
marshals, one for each of the said superior 
courts, who shall perform the duties, &c., 
(as in the above act of the 26th of March, 
1804), and be entitled to the same fees to 
which marshals in other districts are entitled 
for similar services. The act of the 26th of 
May, 1824 (4 Stat 45), provides for three 
superior courts in the territory of Florida, 
and a marshal for each of the said courts, 
who shall perform the same duties, &c., as 
above, &c. The act of the 15th of May, 
1826, § 9 (4 Stat. 164), requires that the mar- 
shal of each district (in the territory of 
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Florida), shall execute bond, with security 
to be approved by the said judges, condi- 
tioned for the performance of the duties re- 
quired of the executive officers by the laws 
of the said territory, in the sum of $10,000, 
which shall be recorded by the clerks of the 
said courts. And by the act of the 23d (if 
May, 1828 (4 Stat 291), it is enacted, "that 
there shall be another judicial district in the 
territory of Florida, to be called the South- 
ern District, embracing all that part of the 
territory," &c. "There shall also be appoint- 
ed an attorney and marshal who shall exer- 
cise all the duties, give the same bond and 
security, and be entitled to the same salaries, 
fees, and compensation that is now allowed 
by law to attorneys and marshals in other 
districts in the territory." This is the act 
under which Mr. Dean was appointed mar- 
shal. 

It appears, from a view of all these acts 
admitting new states into the Union, and cre- 
ating new judicial districts, that in some in- 
stances congress has supposed that when a 
new judicial district was created a marshal 
would be appointed as a matter of course 
under the general words of the 27th section 
of the judiciary act of 1789 (1 Stat. 73), di- 
recting "that a marshal be appointed in 
and for each district;" and that, in other 
instances they have, in the acts creating new 
judicial districts, expressly provided for the 
appointment of a marshal, and declared that 
he shall perform the same duties as are 
prescribed to marshals in other districts. In 
no case have they expressly required that 
the marshals of tiiese new districts should 
give the bond and take the oath requu-ed 
by the 27th section of the act of 1789; but 
that was among the duties prescribed to 
the marshals in other districts, and conse- 
quently became also the duty of the new 
marshals. And such has been the imiform 
practice of the government. The new mar- 
shals have always been required to give the 
bond and take the oath prescribed in the 
27th section of the act of 1789, before enter- 
ing upon the duties of their office. The lan- 
guage of the act of the 23d of May, 1828, 
is certainly very inaccurate; but it was evi- 
dently the intention of the legislature to sub- 
ject the marshal who might be appointed 
under that act, to the same duties, regula- 
tions and penalties to which marshals in 
other districts, in the territory, were subject. 
Among those duties was that of giving the 
bond, and taking the oath required by the 
27th section of the act of 1789, as well as 
that of giving the bond in the penalty of $10,- 
000 required by the ninth section of the act 
of the 15th of May, 1826. This marshal 
therefore was obliged to give the bond and 
take the oath required by the 27th section 
of the act of 1789, before he could lawfully 
enter on the duties of his office. 

2. Is this bond a substantial compliance 
with the requirement of that act? It is clear 
to us that it is not. It is not a bond "to the 



United States;" it is not executed by "two 
good and sufficient sureties, inhabitants and 
freeholders of the district" of which he was 
appointed marshal; nor "approved by the dis- 
trict judge" of that district; nor does it 
purport to be "for the faithful performance 
of the duties of his office by himself and his 
deputies;" nor does it correctly describe the 
office to which Mr. Dean had been appoint- 
ed. The office created by the act of the 23d 
of May, 1828, is that of marshal of the South- 
ern judicial district in the territory of Flori- 
da; but the office described in the condition 
of the bond is that of "marshal of the South- 
ern judicial circuit of the United States dis- 
trict com-t at Key West, of the territory of 
Florida. 

3. But may it not be valid as a voluntary 
bond? It appears, upon its face, to be tak- 
en by the president of the United States, 
colore officii, for it is made payable to him 
"and to his successors in office." It is not 
a personal contract, and must have been in- 
tended for the use of the United States. But 
the president had no authority from the 
United States to take such a bond, or to en- 
ter into any such contract on the part of the 
United States, with the marshal. The judge 
of the district was the only person desig- 
nated by the act of congress, to take the 
bond, and judge of the sufficiency of the se- 
curity; and he could only take it "in the 
name of the United States." Nor could the 
secretary of state accept any other bond 
than one given and approved according to 
the statute; nor authorize the marshal to 
enter upon the duties of his office until such 
bond was given. This bond cannot be con- 
sidered as having been accepted by the Unit- 
ed States, because not accepted by the judge 
who alone had authority from the United 
States to accept it. It cannot, therefore, be 
considered even as a voluntary bond; not 
having been delivered to the proper officer. 

4. But if it should be considered as a valid 
bond at common law, yet there has been no 
bi'each of its condition; for if Mr. Dean was 
never qualified to enter upon the duties of 
the office, he cannot have violated those 
duties; and his sureties are not answerable 
for any money Avhich the officers of the gov- 
ernment may have put into his hands before 
he was lawfully authorized to receive it, and 
which he may have misapplied, or not ac- 
counted for, before he was qualified to act 
as marshal. He could do no act as marshal 
until he had given the bond required by the 
statute, and until it had been received by 
the proper officer. No officer of the govern- 
ment can take a valid bond to himself colore 
officii, or in his official character, which he 
is not specially authorized by law, to take. 
The officers of the government are not cor- 
porations sole. They cannot take bonds to 
themselves and their successors in office. 
The successor, as such, cannot maintain an 
action xipon such a bond. The United States 
can act only by authorized agents. No per- 
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son can lawfully assume an agency whicli 
shall bind the United States. Upon the 
whole, then, it seems to us, that this bond is 
absolutely void. Judgment for the defend- 
ant upon the demurrer. 

The following authorities were consulted: 
Armstrong v. U. S. [Case No. 549]; U. S. v. 
Hipkins [Id. 15,371]; U. S. v. Morgan [Id. 
15,S09]; U. S. v. Sawyer [Id. 16,227]; U. S. 
V. Hillegas [Id. 15,3C6]; U. S. v. Barker, 12 
Wheat. [25 U. S.] 559; 5 Com. Dig. 207, 219, 
"Officer," H; 2 Com. Dig. "Chancery," 4, 
D, 12, "Obligation," "Duress;" BarUett v. 
Willis, 3 Mass. 105; Inhabitants of Notting- 
ham V. Giles, 1 Penning. [2 N. J. Law] 120; 
U. S. V. Gordon, 7 Cranch [11 U. S.] 287; 
Speake v. U. S., 9 Cranch [13 U. S.] 29; 
Tingey v. Carroll [Case No. 14,056], in this 
court at May term, 1828; 3 Inst. 149; 2 
Inst. 210; U- S. v. Nichols, 12 Wheat. [25 
U. S.] 505; U. S. v. Kirkpatrick, 9 Wheat. 
[22 U. S.] 720; U. S. v. Vanzandt, 11 Wheat. 
[24 U. S.] 184; Com. Dig. "Pleader," 2, W. 
25; Norfolk's Case, Hardr. 464; Anonymous, 
2 Salk. 438; Churchill v. Perkins, 5 Mass. 
541; Clap v. Cofran, 7 Mass. 101; Beaw- 
fage's Case, 10 Coke, 100; Morse v. Hodsdon, 
5 Mass. 314; Bartlett v. Willis, 3 Mass. 86; 
Bull. N. P. 171, 172; Kex v. Bradford, 2 Ld. 
Raym. 1327; Scrogs v. Gresham, Moore, 193, 
pi. 342, And. 129; Mitchel v. Reynolds, 1 
P. Wms. 181; Shep. Touch. 359, etc.; Respub. 
V. Lacaze, 2 Dall. [2 U. S.] 118. 

[See Case No. 7,146.] 
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Case M*o. 7,148. 

JACKSON V. SPRAGUE. 

[1 Paine, 494.] i 

Circuit Court, N. D. New York. Sept Term, 
1825. 

Vendok Ain> Vesdee —Metes and Bounds— Re- 

PUGXANCT. 

1. Where the quantity of a tract of land is 
given as well as the metes and bounds, the lat- 
ter will control the location, although they con- 
tain less than the given quantity, if they can be 
ascertained with certainty. 

[Cited in Bowen v. Galloway, 98 111. 42.] 

2. This rule applies in all cases, whether the 
lands have been surveyed or not. As where 
land was granted to be run upon a given base, 
which had never been surveyed, but could be 
ascertained from a known point, and parallel 
lines were to be ran from each estremity of 
the base, until a certain quantity was obtained, 
but a portion of the base had been cut off 
by a prior grant so as to narrow the extent be- 
tween the parallel lines, it was held, that the 
lines could not be continued, in order to make 
up the deficiency out of the lands of the grantor, 
beyond the limits which they would have 

I [Reported by Elijah Paine, Jr., Esq.] 
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reached, to make up the quantity, if the base 
had remained undiminished. 

3. Where the different parts of a description 
of the metes and bounds are repugnant and con- 
tradictory to each other, such parts are to be 
rejected, and such retained as will leave enough 
plainly and clearly to designate the land intend- 
ed to be conveyed. 

[Error to the district court of the United 
States for the Northern district of New 
York.] 

At law. 

T. A. Emmet, for plaintiflE. 
S. Jones, for defendant 

THOMPSON, Circuit Justice. This case 
comes up on a writ of error to the district 
court for the Northern district of this state. 
And the question presented for consideration 
arises out of a special verdict, upon which 
judgment has been given for the defendant 
The result depends entirely upon the con- 
struction and location of the deed from Rob- 
ert Morris to Andrew Craigie, of the Cth of 
April, 1797, imder which [Havens], the lessor 
of the plaintiff, claims. The description of 
the land conveyed by this deed is as follows: 
"Beginning at the southwest comer of a cer- 
tain tract of land of one hundred thousand 
acres granted to Craigie, Watson, and Green- 
leaf, on the 18th of February, 1792, thence ex- 
tending east along the southern boundary of 
said tract six miles, thence southerly so far, 
as bylines to be drawn from those two points, 
parallel to the eastern and western bound- 
aries of the said one hundred thousand acre 
tract, will include therein the quantity of 
thirty-three thousand seven hundred and 
fifty acres of land." This deed recites an 
agreement made on the 5th of August, 1795, 
between the parties, by which Morris cove- 
nanted to convey a tract of land correspond- 
ing in description with that contained in the 
deed. Mon-is, by a deed bearing date the 
27th of February, 1793, had conveyed to Le- 
roy, Sineklair, and Boon, a certain tract of 
land, which cut off two miles in width along 
the western side of the tract conveyed to 
Craigie, comprising eleven thousand six hun- 
dred and ninety-four acres. And the real 
question in the case is, whether the location 
of Craigie's deed can be extended south so 
as to make up this deficiency. When the 
agi-eement of the 5th of August, 1795, was 
entered into with Craigie, Morris owned the 
land south of the tract covenanted to be con- 
veyed; but on the 1st of May, 1796, before 
the deed was given, he conveyed that land 
to Samuel Ogden, under whom the defendant 
claims, and proved title to the premises in 
question, as foimd by the special verdict. 

Whatever cl&.im the lessor of the plaintiff 
may have upon the covenants in the deed to 
Craigie, for an indemnity for this deficiency, 
there is no principle of law that will uphold 
a construction of the deed extending it so far 
south as to make up the deficiency, so as to 
entitle the plaintiff to recover in this case. 
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There is no uncertainty in the description, 
nor any part of it, which can he rejected, so 
as to favour the plaintiCC's construction, even 
if Morris now owned the land on the south- 
ern bounds of the Craigie tract. A court of 
law has no authority by way of compensa- 
tion to substitute one tract of land for an- 
other. But the legal title of Ogden, under 
whom the defendant claims, is older than 
that of Graigie. What a court of equity 
would do as between Craigie and Ogden, if 
the latter had notice of the articles of agree- 
ment of the 5th of August, 1795, cannot now 
be taken into consideration. But if no im- 
pediments, growing out of the rights of third 
persons, were presented against the plain- 
tiff's claim, there is no principle of law upon 
which it could be sanctioned. The place of 
beginning in the description of the land, ap- 
pears from the deed and the finding of the 
juiy, with so much certainty and precision, 
that it cannot be rejected. And when this is 
once fixed, the residue of the location is 
plain and simply admitting of no doubt. It 
begins at the southwest corner of the one 
hundred thousand acre tract, granted to Wat- 
son, Craigie, and Greenleaf; and the jm-y 
have located this tract, as laid down on the 
diagram set out in the special verdict, and 
about the correctness of which there does 
not appear to have been any question. All 
the deeds and conveyances set out in the 
special verdict were given without any ac- 
tual survey. But in one of them reference is 
had to a certain Indian deed, and an Indian 
village, which .must have been a place of pub- 
lic notoriety; and which afforded a point 
from which the location of the one hundred 
thousand acre tract could be ascertained. 
Assuming then, as I think I am warranted 
in doing, that this tract is correctly laid 
down on the diagram, the grant to Craigie 
must be located in reference to that. It is 
to extend along the southern boundary of that 
tract six miles so as to make the same width; 
and then from the extremities of this six 
miles line as a base, lines are to be extended 
so far south as to include the thirty-three 
thousand seven hundred and fifty acres. 

In this description there is no ambiguity 
nor uncertainty. It was said, however, that 
the description requires these extended lines 
to be parallel with the east and west boimds 
of the one hundred thousand acre tract, and 
which could not be the case if it was a mere 
extension of those lines. This is undoubted- 
ly mathematically true. But this part of the 
description may be rejected as repugnant to 
other parts, consistently with the soundest 
rules of interpretation. Whatever is repug- 
nant and contradictory may be rejected, if 
enough is left plainly and clearly to desig- 
nate the land intended to be conveyed. To 
retain this and reject the other parts that 
are repugnant to it, the description would be 
left imperfect and unintelligible. 

It is worthy of remark that Craigie is one 
of the gi*antees in the one hundred thousand 



acre tract; and if the location of that, as laid 
down on the diagram, has been with his as- 
sent, it goes very far to conclude him, as to 
the location of the grant to himself alone. It 
has been urged, that as there was no actual 
survey, the quantity of land was the material 
part of the description, and that such loca- 
tion ought to be made as to embrace this 
quantity. The mere fact of no survey hav- 
ing been made, cannot change the settled 
rules of interpretation. Where metes and 
bounds are given, which can be satisfactorily 
ascertained, they will control the effect and 
operation of a deed, without regard to quan- 
tity. It was no doubt the understanding and 
expectation of the parties, that thirty-three 
thousand seven hundred and fifty acres of 
land were conveyed by the deed. And in all 
cases where quantity is mentioned, there is 
the like understanding; but this cannot con- 
trol the construction. The intention is to be 
collected from the deed, and the language of 
the parties must be understood according to 
the settled rules of interpretation. But if we 
were to travel out of the deed to ascertain 
the intention of the parties, as to the loca- 
tion, it is very evident it would not support 
the plaintiff's construction; for it was clear- 
ly understood that the Craigie tract was to 
be located directly south of the one hundred 
thousand acre tract, and to be of the same 
width. The diagram contained in the margin 
of the deed to Cottinger as set out tn the 
special verdict, is a strong confirmation of 
this, showing the relative situation of these 
several tracts. The remedy in this, as in 
all other cases where there is a breach of the 
covenants in a deed, must be for compensa- 
tion in damages, especially if recourse is had 
to a court of law. 

This case is not to be distinguished from 
that of Jackson ex dem. Craigie v. Wilkinson 
[17 Johns. 146], decided in the supreme court 
of this state, in which a construction and 
location is given to the grant now in ques- 
tion. This being the direct and only point 
before that court, the decision would be en- 
titled to great weight, if not of controlling 
influence, even if the point admitted of 
doubt, in order to preserve harmony of con- 
struction in relation to the same title. But it 
is not a question upon which I entertain the 
least doubt or hesitation. The judgment of 
the district court is accordingly affirmed. 
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Case ]Sro. 7,149. 

- JACKSON V. UNITED STATES. 
[4 Mason, 186.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1826. 

Customs Duties — Coasti:jg Vessel— Landing 
Goons Without a Permit. 

A vessel engaged in the coasting trade, and 
having goods on board, which have not paid 

1 [Reported by William P. Mason, Esq.] 
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duties, is not within the purview of the 50th sec- 
tion of the revenue act of 1799, c. 128 [1 Story's 
Laws, 615; 1 Stat. 665, c. 22], as to landing for- 
eign goods without a permit. 
[Cited in U. S. v. Curtis, IG Fed. 189.] 

Debt against the plaintiff in error [Daniel 
Jackson] for the penalty of 400 dollars, for 
being knowingly concerned or aiding In the 
unlading of a hogshead of distilled spirits 
brought from a foreign port from the schoon- 
er Alert, within the port of Plymouth, with- 
out a permit, &c., contrary to the 50th sec- 
tion of the revenue collection act of 1799, 
c. 128 [1 Stat. 005, c. 22], There was a sec- 
ond count, alleging the rum to be brought 
from some foreign port in an unknown ves- 
sel, and lost or cast overboard on the high 
seas, and taken up and brought into port by 
the Alert, and landed without a permit, and 
that the plaintiff in error was knowingly con- 
cerned therein, &c, &c Plea, the general 
issue, nil debet 

The cause came, by writ of error, from the 
district court upon a bill of exceptions taken 
to the opinion of the judge at the trial. The 
substance of the bill of exceptions was as 
follows: — 

"1, That an article of merchandise, wheth- 
er of foreign growth and manufacture, or not, 
found derelict at sea, whether casually lost 
or designedly thrown overboard and aban- 
doned by any other ship or vessel, and picked 
up and brought into the United States in a 
licensed coasting vessel, was not goods, 
wares, and merchandise brought in any ves- 
sel from any foreign port or place, within 
the meaning of the 50th section of the said 
act. 

"2. That the Alert was not a registered 
vessel, but was a vessel duly licensed to 
carry on the coasting trade conformably to 
the laws of the "United States; that as .she 
had on board, except the said hogshead of 
rum, goods, wares, and merchandise of the 
growth, product, and manufacture of the 
United States only, and no other distilled 
spirits, nor any wine either in casks or bot- 
tles, nor any sugar in casks or boxes, nor 
any tea in chests or boxes, nor any coffee 
in casks or bags, nor any foreign merchan- 
dise at all, nor any goods, wares, and mer- 
chandise, consisting of such enumerated or 
other articles of foreign growth or manu- 
facture, or both, of which the aggregate value 
was more than 800 dollars; that it 
was not requisite for the master or com- 
mander of the said vessel to deliver a mani- 
fest, make an entry, or obtain a permit 
previously to the landing of said hogshead 
of rum. 

"3. That if the said 50th section of the 
statute of the United States, regulating the 
collection of duties, could apply to any goods 
brought from any foreign country in a coast- 
ing vessel, or taken from another vessel at 
sea by such coasting vessel, still it could not 
apply to goods or merchandise thrown on the 
coast of the United States, or found derelict 



upon or near such coast, commonly called 
salvage goods; that such goods were not 
liable to duties; that the several provisions 
of the laws of the United States, relative to 
delivery and manifest, report and entry, and 
obtaining a permit, could not, from necessity, 
apply to them." 

Mr. Blake, Dist. Atty., for the United 
States. 

L. Shaw and Mr. Bartlett, for plaintiff in 
error. 

The former cited The IndustiT [Case No. 
7,0283; The Harmony [Id. 0,081]; Act 1793^, 
c. 128, § 3(5 [1 Story's Laws, 60G; 1 Stat. 655, 
a 22] ; and contended, that the 50th section 
of this act was applicable as well to coast- 
ing vessels as vessels engaged in foreign 
trade. The latter contended, that the sec- 
tion was inapplicable to the case of coasting 
vessels, which, under circumstances like the 
present, the voyage being from one port to 
another within one of the great districts of 
the United States, created by the act of 2d 
of March, 1819, e. 172 [3 Story's Laws, 1727; 
3 Stat 492, a 48], were not obliged to enter 
and obtain a permit for landing goods. They 
cited the act of 1799, c. 128, §§ 21, 23, 24, 36, 
37 [1 Stat 642, c. 22], and referred to the 
coasting act of 1793, c. 8, §^ 14, 15, 18, 4, 32 
[1 Stat. 305], as containing ample and direct 
provisions for the purpose of securing the 
revenue, and regulating the trade. They far- 
ther contended, that, no duties were payable 
in case of derelict or shipwrecked goods, and 
cited Peisch v. Ware, 4 Cranch [8 U. S.] 346, 
363. They farther contended, that the doc- 
trine in The Industry and The Harmony [su- 
pra] did not apply to goods found derelict at 
sea. 

STORY, Circuit Justice. In the present 
case the facts are, that the schooner Alert 
was a coasting vessel duly licensed, and 
bound on a voyage from a port in the state 
of North Carolina to the port of ]?lymouth 
in the state of Massachusetts. She picked up 
a hogshead of West India rum at sea on her 
passage, and on her arrival at Plymouth the 
same was unladen without any permit,' and 
without any payment of duties. The schoon- 
er had no other distilled spirits, or wine or 
tea, or any other goods of foreign growth or 
manufacture on board, the whole cargo con- 
sisting of domestic produce. The voyage be- 
ing from one port to another within one of 
the great districts established by the act of 
2d of March, 1819, c. 172 [3 Stat 492, c. 48], 
it falls under those sections of the coasting 
act of 1793, c. 8 [1 Stat 305], which regulate 
coasting vessels, trading from one district to 
another in the same state, or from a district 
in one state to a district in an adjoining' state. 
These sections are the 14th, 35th, and 18th of 
the act. From the facts stated, the schoon- 
er, not having on board foreign goods of the 
stipulated description or value provided for 
by the 14th and 15th sections, was not bouii^l 
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to deliver a manifest of lier cargo or obtain 
a permit, previous to lier departure on the 
voyage, or on her arrival in the port of dis- 
charge, to make ajay report thereof at the 
custom-house. She falls then within the pur- 
view of the 18th section only and the master 
was obliged to keep a manifest on hoard, and 
to exhibit it for the inspection of any reve- 
nue officer requiring the same. And the 
omission is punished by a specific personal 
penalty; and any foreign goods found on 
board, and not included in the manifest, are 
declared to be forfeited. The question is, 
whether a coasting vessel, under such cir- 
cumstances, is within the purview of the 50th 
section of the revenue collection act of 1799, 
c. 128 [1 Story's Laws, 615; 1 Stat 665, c. 
22]. That some of the sections of that act 
are applicable to coasting vessels, as well as 
vessels engaged in foreign trade, is clear 
from the terms of the act, and was so ad- 
judged by this court as to the 5ith section 
of the act in U. S. v. Mantor [Case No. 15,- 
719]. That many, and indeed most of the 
sections are applicable solely to vessels en- 
gaged in foreign trade, is admitted, and is 
indeed too plain for argument. The words 
of the 50th section are, "no goods, wares, or 
merchandise, brought in any ship or vessel, 
from any foreign port or place, shall be un- 
laden or delivered from such ship or vessel 
within the United States, &c. &c. without a 
permit from the collector," &c. &c.; and if 
so unladen, "the master, &c. and every other 
person, who shall knowingly be concerned 
or aiding therein, or in removing, storing, or 
otherwise securing the said goods, &c. shall 
forfeit and pay each severally the sum of 
400 dollars for each offence," &c. It has 
been already decided in this court, in the 
cases cited at the bar (The Industry [Id. 
7,028], The Harmony [Id. 6,081]), that this 
section applies to all goods brought from a 
foreign port, or place, whether they were so 
brought in the vessel from which they are 
unladen," or were, in the couree of the voy- 
age, transhipped from another vessel into the 
former. The court then thought, that the 
act, though inartificially worded, meant to an- 
nex the qualification "of foreign port or 
place" to the goods, and not to the vessel. 
That point is not now in controversy. 

The first objection stated is, that these 
goods being fotmd derelict on the seas were 
not liable to the payment of duties on im- 
portation in any vessel. But it seems to me, 
that they are liable vo the payment of duties 
upon the principles decided by the supreme 
court in the case of The Concord, 9 Cranch 
[13 U. S.] 387. But if they were not so lia- 
ble, that would not excuse the unlading of 
them without a permit, for no foreign good's, 
whether liable to duty or not, or even if pro- 
hibited, can be landed without a permit 
This has been often decided in this court; 
and the principle is affirmed by the supreme 
court in Harford v. U. S., 8 Cranch [12 U. S.] 
109. See The Betsy [Case No. 1,365]. Then 



again, it is said, derelict goods are not with- 
in the provisions of the collection act of 1799, 
c. 128, because they are cases of rare occur- 
rence, and all the requisites, required by the 
act on importations, cannot be complied 
with. The case of Peisch v. Ware, 4 Cranch 
[8 U. S.] 346 is cited in support of this posi- 
tion. But it is pushing the doctrine of that 
case far beyond its just import to assert, that 
because all the requisites of the act cannot 
be complied with in a particular case, there 
is a dispensation of compliance with any. 
The authority of that case is admitted in the 
most extensive reach of its reasoning; but 
that reasoning goes no further than to de- 
clare, that no forfeiture shall accrue for vio- 
lations of the regulations prescribed by the 
act, arising from unavoidable accident or 
necessity. The act does not require impos- 
sibilities; but supposes the party able to 
comply, and the case such as admits of com- 
pliance with its requisitions. But if the par- 
ty can comply to a certain extent, he is 
bound pro tanto to follow the law; and he 
is excused, so far only as he is unavoidably 
prevented from compliance. In the present 
case, the goods might have been entered at 
the custom-house, and a permit obtained for 
the unlivery, upon security for the duties. 
The party voluntarily, and, in the eye of the 
law, criminally, omitted his duty, and en- 
gaged in smuggling. 

The great difficulty in the case arises from 
another consideration. Coasting vessels, in 
tlie predicament of the Alert, are not obliged 
to enter, or obtain permits at the custom- 
house. The language of the oOth section is 
applicable to vessels having on board foreign 
cargoes, and obliged, before unlading, to ob- 
tain a permit If it is to be extended to ves- 
sels engaged in the coasting trade, it must 
be applied to all indiscriminately, whether 
they have on board foreign goods of small 
or of large value; whether these goods have 
already paid duty, or are dutiable or not If 
it is to be construed in this extensive sense, 
it would certainly overturn the great object 
of the provisions of the 14th and 15th, and, 
above all, of the 18th sections of the coast- 
ing act It would be an implied repeal of 
them. I do not think, that the argument, 
to this extent, can be maintained. The 
clause now in question is but a transcript 
of the 12th section of the collection act of 
1790, c. 35, and of the 27th section of the col- 
lection act of 1790, c. 35 [1 Stat. 163]. The 
coasting act passed after those acts; and 
the fair presumption is, that it was not, as 
to the point under consideration, to be af- 
fected by them, it not being in pari materia. 
If the act of 1799, c. 128 [chapter 22], could 
be supposed to have a different operation, it 
having passed after the coasting act the 
provisions of the latter are fully recognized 
as in force by the act of 1819, c. 172 [chapter 
48]. Unless coasting vessels are generally 
within the purview of the 50th section of the 
act of 1799, I cannot perceive, how having 
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on board foreign goods whicli have not paid 
duties, or have not been regularly imported, 
can change the interpretation. If coasting ves- 
sels are not bound to obtain a permit before 
unlading, it appears to me difficult to main- 
tain, that the 50th section works a forfeiture, 
because that is not done, which the law does 
not compel the party to do. 

I am aware, that this view of the act 
leaves the revenue system exposed to great 
frauds; and that if coasting vessels are ex- 
empted, under like circumstances, from ob- 
taining permits, there is great probability, 
that the revenue will suffer to an alarming 
extent by a very easy, and at the same time 
a very mischievous process. The remedy, 
however, lies with congress, and not with 
courts of law; and indeed the government 
would not ndw be without some remedy by 
the forfeiture of the vessel under the 32d 
section of the coasting act, and the forfeiture 
of the coasting bond under the 4th section of 
the same act I have been struck, as the 
learned judge of the district court was struck, 
with the obvious inconveniences of this lim- 
itation of the terms of the 50th section. But 
after due deliberation I am not satisfied, that 
wtere the party is excepted by law from ob- 
taining a permit, he may yet be within the 
penalty of this section. The case of coasting 
vessels does not appear to me to be intended 
to be reached by it. I cannot consider a 
coasting vessel quo ad this transaction, as 
losing her coasting character. The judg- 
ment, therefore, of the district court must 
be reversed, and a venire facias de novo 
awarded. Judgment reversed. 



JACKSON (UNITED STATES v.). See 
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Case 'No. 7,150. 

JACKSON V. VICKSBURG, S. & T. B. CO. 
et al. 

[2 "Woods, 141; i 2 N. T. Wkly. Dig. 262; 13 

Alb. Law J. 353: 1 La. Law J. 118; 22 

Int Rev. Rec. 160; 23 Pittsh. Leg. J. 
159.] 

Circuit Court, D. Louisiana. March, 1876. 

Railroad Bonds— Negotiability — Holder •fok 
"Value. 
1. A railroad company executed bonds for 
£225 each, if jjayable in London, or for $1,000 
each, if payable in New York or New Orleans, 
and with coupons attached, by each of which 
the company promised to pay £9, if payable in 
London, or ?40 if payable in New York or New 
Orleans, and the bonds declared that the presi- 
dent of the company was authorized by his in- 
dorsement to fix the place for the payment of 
both the principal and interest of the bonds. 
The bonds were indorsed as follows: "I here- 
by agree that the within bond and the interest 
coupons thereto attadied shall be payable in 
," and the indorsement was signed with the 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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genuine signature of the president. Edd, that 
while in this condition, the bonds were not ne- 
gotiable instruments. 

2. If such bonds were stolen from the com- 
pany, and passed into the hands of bona fide 
holders for value, such holders would have no 
authority to fill the blank left in the indorse- 
ment and thus fix the place of payment, but 
would hold the bonds subject to any defect of 
title arising from the manner in which they 
were put in circulation. 

[This was a* bill in equity by Henry R. 
Jackson against the Vicksburg, Shreveport 
& Texas Railroad Company and others.] 

This cause was heard upon exceptions filed 
to the report of the master. The purpose 
apd prayer of the bill was to sell the road 
of the defendant company to pay the bonds 
secured by a mortgage executed by the com- 
pany. A reference was made to the master 
to ascertain and report what bonds were 
bona fide issued by the Vicksburg, Shreve- 
port & Texas Railroad Company, the names 
of the owners, and the amounts due to the 
holders of said bonds so issued. The master 
reported seven hundred and fifty bonds of 
S1,000 as having been bona fide issued by the 
oomnany, and as secured by said mortgage. 
The report then gives a list of two hundred 
a.nd twenty-eight bonds of $1,000, which the 
master says were not bona fide issued by 
the railroad company, and are not secured 
bv the said mortgage. To this part of the 
report, exceptions have been filed by se-ceral 
of the holders of the excluded bonds, on the 
ground that the master erred in reporting 
that said bonds were not secured by the 
mortgage. Upon these exceptions the case 
was heard. 

Thos. Allen Clarke, Thomas L. Bayne, and 
Joseph P. Hornor, for the exceptions. 
John A. Campbell, contra. 

WOODS, Circuit Judge. The facts upon 
which the master relied for the basis of so 
much of his report as is excepted to are as 
follows: In April, 1864, durhig the late war 
carried on by the United States against the 
seceding states, the bonds in question were 
in the office of the railroad company at Mon- 
roe, Louisiana. During the month just 
named, a raid was made upon Monroe by the 
naval forces of the United States, and at 
.that time the office of the company was 
broken open and these bonds carried ofC by 
persons connected with the expedition, with- 
out the consent or knowledge of any of the 
officers of the company. In short, the bonds 
were stolen from the office of the company. 
They were afterwards put in circulation, and 
bought by the holders at from fifteen to 
twenty cents on the dollar. The face of the 
bonds certified that "the Vicksburg, Shreve- 
port & Texas Railroad Company is indebted 
to John Ray orbearer, for value received, in the 
sum of either two hundred and twenty-five 
poimds sterling, or one thousand dollars law- 
ful money of the United States of America, 
to-wit: two hundred and twenty-five pounds 
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sterling, if tbe principal and interest are pay- 
able in London, and one thousand dollars 
lawful money of the United States of Amer- 
ica, if the principal and interest are payable 
in New York or New Orleans, which sum 
said company promises to pay to John Ray 
or bearer, on the first day of September, A. 
D. 1877, and also to pay interest thereon, at 
the rate of eight per cent, per annum, on the 
first day of March and the fii-st day of Sep- 
tember of each and every year. * * * And 
the president of said company is authoi-ized 
to fix, by his indorsement, the place of pay- 
ment of principal and interest in conformity 
with the tenor of this obligation." The bonds 
were signed by the president and treasurer, 
and bore tjie seal of the company. 

Upon the back of each of the bonds in 
question was an indorsement as follows: "I 
hereby agree that the within bond and the 
interest coupons thereto attached shall be 

payable in . C. G. Young, President." 

The coupons attached to said bonds declared 
that "the Vicksburg, Shreveport & Texas 
Railroad Company will pay the bearer hereof 
(on a specified date) nine pounds sterling, if 
payable in London, or forty dollars, if pay- 
able in New York or New Orleans." 

Upon tliis state of facts, the question for 
solution is, whether the bonds are good in the 
hands of bona fide holders for value. If the 
bonds are negotiable, this inquh-y must be 
answered in the affirmative. Generally, bonds 
issued by a corporation, and payable to bear- 
er, have the qualities of negotiable instru- 
ments. Knox Go. Oom'rs v. Asptnwall, 21 
How. [62 U. S.] 539; Woods v- Lawrence 
Co., 1 Black [66 U. S.] 386; Mercer Co. v. 
Hackett, 1 AVall. [68 U. S.] 83. But it is 
claimed that there are peculiarities about 
these stolen bonds which deprive them of 
their character as negotiable instruments. 
These are, that the amount for the payment 
of which the bond is given is uncertain. It 
is clear that the sum of £225 payS.ble in Lon- 
don, with £9 interest payable every six months, 
at the same place, is entirely different from 
$1,000 payable in New York or New Orleans, 
with $40 interest payable semi-annually at 
the same places. This uncertainty, unless 
cured, robs the bonds of their character as ne- 
gotiable instruments. Story, Prom. Notes, §§ 
20, 21; Story, Bills, § 42; Bayley, Bills, 11; 
Pars. Notes & B. 37. But it is claimed that 
the uncertainty is cured by the genuine sig- 
nature of the president of the railroad com- 
pany, appended to the indorsement upon the 
bonds, and above set forth. It is true that 
the indorsement leaves the place of payment 
blank, and so leaves the amount and interest 
of the bonds uncertain. But the argument 
is, that the president having signed the in- 
dorsement and left the place of payment 
blank, the holder is authorized to fill the 
blank, and thus render the amount of the 
bond definite and certain, and that that is 
certain which can be made certain. If the 
holder of the bond were authorized to fill 



this blank, doubtless the results claimed to 
flow from this fact would follow. But is the 
holder of these stolen bonds authorized to 
fill this blank in the indorsement? He is not 
expressly authorized; for the bonds say that 
the place of payment should be designated 
by the president. Can it be said that when 
the president signed the indorsement and left 
the place of payment blank, he authorized 
any one who might steal the bonds, or to 
whom the thief might sell them, to fill the 
blank? If any one was authorized by im- 
plied contract to fill the blank, it was some 
person to whom they had been issued by the 
company, or who had acquired them after 
such bona fide issue. There can be no im- 
plied authority to any one to fill the blank, 
unless the bonds were bona fide issued and 
delivered by the railroad comply. To hold 
that a thief of the bonds, or any one holding 
under him, had implied authority to perfect 
the bond, appears to me to be entirely un- 
tenable. The uncertainty in the bond as to 
amount of both principal and interest and 
place of payment remains, notwithstanding 
the signature of the president to the indorse- 
ment, and this uncertainty deprives the bonds 
of the quality of negotiable instruments. The 
holders, though bona fide for value, are not 
protected by the rules which govern the 
transfer of commercial paper, and must hold 
the bonds subject to all the infirmities which 
attach to the title to them. 

These views are sustained by the court of 
appeals of the state of New York, in a case 
arising upon some of these same stolen bonds, 
in which it was decided that a bona fide 
holder of the bonds was not authorized to fill 
the blank left by the president in the indorse- 
ment, and that he acquired and could convey 
no title to the bonds. Ledwick v. McKim, 
53 N, Y. 307. The exceptions to the master's 
report must be overruled, and the report con- 
firmed. 



Case Wo. 7,151. 

JACKSON V. WHITE. 

[1 Pet. Adm. 179.] i 

District Court, D. Pennsylvania. 1806, 

Seamen's Wages— Evidence. 

A receipt in full given by a mariner not ad- 
mitted as conclusive evidence against him. 

* A receipt from the seamen, purporting to 
be "in full of all debts, dues and demands," 
was produced to repel a claim for wages. 
It had been made use of, to shew an adjust- 
ment of a charge for a violent and unjusti- 
fiable assault aoid battery, wantonly and 
cruelly committed. 

BY THE COURT. From my own observa- 
tion, I can truly state that, I have too often 
seen advantages attempted imder colour of 
such receipts. I am warranted both by 

1 [Reported by Richard Peters, Jr., Esq.] 



[13 Fed. Cas. page 259] 



(Case No. 7,152) JACKSOK 



common law authorities, and chancery deci- 
sions, relative to instruments of mneh great- 
er solemnity, to say, that although such re- 
ceipts are in general respectable evidence, 
yet they are by no means conclusive. Fraud, 
duress, misconception, mistake, in either 
party, are open to enquiry. If in the settle- 
ment of the. account any such ingredients 
appear, or any improper practices, in obtain- 
ing the receipt are d'scovered, the whole 
matter is enquirable into, and justice must 
be d«ne, notwithstanding any prima facie 
evidence, arising on the face of such receipts, 
tending to foreclose investigation. 



JAOKSON (WILSON SEWING MACH. CO. 
v.). See Case No. 17,853. 



Case KTo. 7,152. 

JACKSON INS. CO. v. STEWART. 

[1 HugJies, 310; i 6 Am. Law Reg. (N. S.) 732.] 

Circuit Courts D. Maryland. Nov., 1866. 

bili, of bxohaxgb— action upox — statute oe 
Limitations — Period of War — Effect of. 

A declaration of war by competent authority 
puts an end to all rights of action as between 
the citizens of the respective belligerent pow- 
ers, from its date to the conclusion of peace; 
suspends tiie running of the statute of limita- 
tions, and also the running of interest upon 
debts between dtizens of the respective belliger- 
ents. 
[Cited in Ward v. Smith, 7 Wall. (74 tJ. S.) 
450; Semmes v. City Fire Ins. Co., Case 
No. 12,651; Brown v. Hiatt, Id. 2,011; 
Kanawha Coal Co. v. Kanawha & Ohio 
Coal Co., Id. 7,606; Caldwell v. Southern 
Exp. Co., Id. 2,303.] 
[Cited in Perkins v. Rogers, 35 Ind. 137.] 

This was an action [by the Jackson In- 
surance Company of Tennessee] on a bill 
of exchange, drawn in Memphis, in Febru- 
ary, 1861, at sixty days, on James A. Stewart 
[of Maryland] payable at the Farmers' and 
Planters' Bank, in Baltimore, and accepted 
by Stewart, but protested for non-payment, 
April 26th, 1861. Plea: Statute of limita- 
tions. Replications: 1st. That war existed 
when the cause of action accrued, and that 
three years had not elapsed between the 
close of the war and the commencement of 
the suit 2d. That the president of the Unit- 
ed States declared war against Tennessee, 
by his proclamation of August 16th, 1861 
[12 Stat. 1262], which was conthiued until, 
by the proclamation of the president of June 
13th, 1865 [13 Stat 763], Tennessee was re- 
stored to the Union; and that the intervals 
of time which elapsed from the maturity of 
the bill to the beginning of the war, and 
from the dose of the war to the commenee- 
'ment of this suit, did not together amount 
to three years. To these replications a gen- 
eral demurrer was filed by defendant 

I [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



George W. Brown and Arthur George 
Brown, for plaintifC. 
Jarvis Spencer, for defendant 

GILES, District Judge. Unquestionably in 
this case lex foci prevails, and not lex loci 
contractus; hence the court will apply the 
law of Maryland, which requires suit to be 
brought within three years. 1 Code Md. art 
57, §§ 1, 2. In this law there are certain speci- 
fied exceptions provided for, but it is a mis- 
take to suppose that exceptions may not arise 
other than those mentioned in the statute- 
The law always supposes the existence of a 
pai'ty in being capable of suing; and if, 
when the cause of action occurs, there is no 
such party capable of suing, limitations do 
not begin to run until such a party comes 
into being. Hence, if war had existed at the 
time this cause of action accrued, limitations 
would not have begun to run against plain- 
tiff's claim until the war ended. On the 7th 
of September, 1861, this court decided that 
the president of the United States had the 
right by proclamation, to recognize the ex- 
istence of a state of war, and that the war, 
from and after the date of such proclama- 
tion, existed between the states mentioned 
in the proclamation and the rest of the Unit- 
ed States; also that the late war, when so 
declared and recognized by the president's 
proclamation, became a civil war, and impos- 
ed upon both belligerents all the rights and 
consequences of such a war. This was one 
of the earliest decisions in regard to our late 
civil war, and the principles there enunciat- 
ed have since been fully confirmed by the 
supreme court in the Prize Cases, 2 Black 
[67 U. S.] 635. The justices of that court 
were unanimous as to all the consequences 
which resulted from a state of civil war, 
but the three dissenting judges were of t"he 
opinion that the war began only after the 
proclamation of the president of August 
16th, 1861, passed in pursuance of power 
conferred upon him by the act of July 13th, 
1861 [12 Stat 255]. As regards the state of 
Tennessee, there can be no doubt that war 
existed in consequence of the proclamation 
of the president of August 16th, 1861, and 
not before, as that state was not included in 
the previous proclamations. It is a well-set- 
tled principle, that contracts made before 
war are only suspended by the war, whereas, 
contracts made during the war, are void. This 
principle is fully recognized by the supreme 
comt in regard to our late civil war. In 
ancient times private property of alien en- 
emies, and debts of every kind were con- 
fiscated to the state. Happily, all this has 
been changed in modem times; and noW, 
while contracts made during war between 
alien enemies are absolutely void, being 
against public policy, private interests are 
protected, and" bona fide contracts made be- 
fore the breaking out of the war are sus- 
pended during its continuance, but revive 
at its termination. To the honor of the Unit- 
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ed States and G-reat Britain be it said, that 
these rights have always been respected by 
them. 

It has been repeatedly decided by both 
state and federal courts, that where, by a 
legislative enactment, parties are prevented 
from prosecuting their claims, the Interval 
during which such prevention lasts is not 
to be counted as part of the time allowed 
by the statute of limitations. Now, the pow- 
er to malie war and peace is by the consti- 
tution of the United States delegated ex- 
clusively to the federal government; and as 
during the war, the plaintiff, being a cor- 
poration of the state of Tennessee, had no 
right to bring suit against the defendant, 
who was a citizen of Maryland, the Mary- 
land statute of limitations was suspended 
during such period. The general rule un- 
questionably is, that where the statute of 
limitations has once begun to run, no sub- 
sequent disability will arrest it. But we 
have already seen that a legislative enact- 
ment suspends the running of the statute, 
and the same result follows from the dec- 
laration of war by the supi-eme power of the 
land. For it is a well-recognized principle of 
the law of nations that the right of a cred- 
itor to sue for the recovery of his debt is 
not extinguished by the war. It is only sus- 
pended during the war, and revives in full 
force on the restoration of peace. A war, 
then, having certainly existed between Ten- 
nessee and the federal government, from the 
president's proclamation of August 16th, 
1861, and which, although a civil war, yet, 
according to the decision of the supreme 
court In the Prize Cases, carried with it all 
the consequences and disabilities of a public 
war, one of which, as we have seen, was 
the suspension of the right to sue during 
the war; it follows, therefore, that the plain- 
tiff in this ease could have instituted no pro- 
ceedings in this court until peace was pro- 
claimed by the president's proclamation of 
June 13th, 1865. This suspension being by 
the exercise of the paramount authority of 
the government, cannot be held to work a 
forfeiture of the plaintifC's cause of action, 
but his right to sue, suspended by the war, 
revived when it ceased; and as it has not 
been three years from the maturity of the 
cause of action to the commencement of the 
war, and from the termination of the war to 
the commencement of this suit, this suit is 
not barred by limitation, and the demurrer 
is therefore overruled. The case being then, 
by agreement, submitted to the court, judg- 
ment was given for the full amount of the 
plaintiff's claim, together with uiterest from 
the 26th of April, 1861, to the 16th of Au- 
gust, 1861, and from the 13th of June, 1865, 
to date, no interest being allowed for the 
time during which the war lasted. 

NOTE [from 6 Am. Law Reg. U. S. 732], 
The foregoing opinion, although not containing 
anything of particular novelty, in presenting 
familiar rules of law, as applicable to alien ene- 



mies, is one of some interest, at this particular 
time, in its application to contracts made with 
the residents in the states where the Rebellion 
extended, both before and during the existence 
of the controversy. We have had no leisure 
to consider the points with much care, but their 
obvious reasonableness, justice, and practical 
character seem to present them in such a lisht 
as to preclude all doubt of their soundness. The 
authorities cited by the plaintiff's counsel in the 
argument of this case upon the point that the 
existence of war suspends the operation of the 
statute of limitations so long as the war con- 
tinues, Inasmuch as the remedy is thereby sus- 
pended, seem very fully to sustain the proposi- 
tion. Wall V. Robson, 2 Nott & McO. 498; 
Moses V. Jones, Id. 259; Nicks v. Martindale. 
Harp. 138; Ogden v. Blackledge, 2 Granch [0 
U. S.] 272; Hopkirk v. Bell, 3 Cranch [7 U. S.] 
454. Indeed we are not aware that the ques- 
tion really admits of much controversy, as ap- 
plicable to international wars. And since the 
late civil conflict practically interrupted all in- 
tercourse and all commerce between the differ- 
ent sections, we see no ground upon which, in 
this respect^ any distinction should be made be- 
tween this and international wars, so long as 
there existed an actual non-intercourse and a 
practical impossibility of enforcing the claim. 



Case "No. 7,153. 

In re JACKSON IRON MANUF'G CO. 

[15 N. B. R, 438; i 2 Mich. Lawy. 435; 2 
Cin. Law Bui. 154, 157.] 

District Court, E. D. Michigan. April 25, 

1877. 

Chattel Mortgages— Vamditt. 

To sustain a mortgage, otherwise invalid as a 
preference, upon the ground of a promise to give 
security, made at the timei of the loan, the prior 
promise must contemplate ^the giving of a spe- 
cific and definite security— such an agreement 
as could be enforced by a bill for specific per- 
formance. 

[Cited in Lloyd v. Strobridge, Case No. 8,435; 
Re Wood, 5 Fed. 447. Approved in Doug- 
lass V. Vogeler, 6 Fed. 56.] 

[See In re Batchelder, Case No. 1,098.] 

On petition of Albert Burrell for the pay- 
ment of a chattel mortgage from the pro- 
ceeds of the mortgaged property. The peti- 
tioner set forth that he was a creditor 'of 
the bankrupt in the amount of two promis- 
sory notes of ?2,500 each, given in May, 
1873, secured by chattel mortgage dated Oc- 
tober 8, 1873, upon a quantity of iron and 
other personal property; that the mortgage 
was executed by Amos Boot, J. B. Eaton, H. 
K. Fritz, and Daniel B. Hibbard, an execu- 
tive committee of the company, to Daniel B. 
Hibbard and H. K. Fritz, mortgagees; that 
it was given in pursuance of a resolution 
passed by the directors May 20, 1873; that 
petitioner held these notes and this mort- 
gage by assignment from Hibbard and Fritz; 
that the propeity has been sold by the as- 
signee for $2,522.28 over and above the 
expenses of sale. The answer of the as- 
signee admits the notes and mortgage, the 
sale of the property and the amount real- 
ized, and admits that on the 20th of May, 

1 [Reprinted from 15 N. B. R. 438, by permis- 
sion.] 
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1873, a resolution was adopted by the "board 
-of directors in the following words: "Ee- 
solved, that the executive committee he au- 
thorized to take such steps as they deem 
proper, and to the interests of this corpora- 
tion, to protect or secure individuals when- 
ever they may become liable as indorsers or 
othei-wlse for this company." [And also sets 
forth the following as one of the by-laws 
of the company: Section 9. — "All notes, ob- 
ligations and contracts of this corporation 
shall be signed by the president, and coun- 
tersigned by the secretary provided no obli- 
gations shall be incurred to exceed §5,000, 
without the consent of the board of directors, 
and the indebtedness of the company .shall 
not exceed $20,000, unless authorized by said 
board." He further alleges, that nowhere in 
the ax-ticles of incorporation or the by-laws 
is there any other direction or authority for 
executing chattel mortgages than tha± con- 
tained in this by-law. That the records of 
the corpoi-ation show that Fritz & Hibbard 
were present at the meeting of the stock- 
holders, at which the by-laws were adopted, 
and knew of the same.] 2 He further alleges 
that at the time of the giving of the mort- 
gage the company was insolvent; that a pe- 
tition for adjudication was filed December 
13, 1873; that the mortgage was given with- 
in four months prior thereto- with a view to 
give a preference to the mortgagees, who 
were directors of the company, and had rea- 
sonable cause to believe it insolvent 

Hibbard & Lothrop, for petitioners. 
John D. Conely, for the assignee. 

BKOWN, District Judge. There can be 
no doubt that the chattel mortgage in ques- 
tion was out of the usual and ordinary 
course of business of an iron manufacturing 
company, and therefore prima facie a fraud 
upon the bankrupt act. Rev. St § 5130. 
Nor do I think the petitioners have rebutted 
this, presumption of a preference. At the 
date of the mortgage the debts of the compa- 
ny amounted to about $25,000. Its assets, in- 
cluding unpaid subscriptions to the capital 
stock, the amount of which is not stated, 
were $33,000. While it does not positively 
appear that the notes given to Hibbard and 
Fritz were overdue, though given five months 
before, it does appear that six suits, involving 
over $10,000, had already been commenced 
against the company; that the mortgagees 
were both directors and were fully informed 
of its financial condition. I think I am 
bound to infer, as a matter of fact, that the 
company was not paying its debts in the or- 
dinary course of its business, and was in- 
solvent; that the mortgagees had reasonable 
cause to believe it so, and that the transac- 
tion was a preference, unless it can be sup- 
ported upon the theory of a prior agreement 
to give the mortgage. As the mortgage was 
given less than four months before the com- 

■ ■■■■■ ■ ■ ■ 

'- From 2 Mich. Lawy. 435. 



mencement of proceedings in bankruptcy, it 
falls within the inhibitions of section 35 [of 
1867 (14 Stat 534)]. It was provided by sec- 
tion 10 of the act of June 22, 1874 [IS Stat. 
180], changing the time mentioned in section 
35 from four to two months, that this provi- 
sion should not take effect until three months 
after the passage of the act. As the mort- 
gage was given in October, 1873, the claim 
that it was afCected by the amended act can- 
not be supported. There is, undoubtedly, au- 
thority for the proposition that a conveyance 
which would otherwise be a preference may 
be supported if given in pursuance of a for- 
mer valid agi'eement The general doctrine 
is stated in Cook y. Tullis, IS Wall. [85 U. S.] 
322, that an exchange of values may be 
made at any time though one of the parties 
to the transaction be insolvent To the same 
effect are Sawyer v. Turpin, 91 U. S. 114; 
Clark V. Iselin, 21 Wall. [88 TT. S.] SCO; Wat- 
son V. Taylor, Id. 378. In the application 
of this principle it is immaterial whether 
there be simply an exchange of legal se- 
curities, or whether the security be given in 
pursuance of a prior agreement, performance 
of which may be enforced in equity. The 
English cases are numerous, and transac- 
tions of this nature have been .frequently 
supported. In Hutton v. Cruttwell, 1 El. & 
Bl. 15, a trader, being indebted in £200 to a 
third party, agreed with the defendant that 
on defendant paying the amount she (the 
trader) would assign by bill of sale all her 
effects to defendant to secure him. A deed 
of assignment was executed some months 
afteiTvard, containing a power to defendant 
to enter and sell the property and repay him- 
self. Afterward the trader, who had re- 
mained in possession, sold the property her- 
self, and paid the £200 to defendant. Be- 
coming bankrupt her assignee sued defend- 
ant to recover the amount The jury hav- 
ing found that the deed was not executed 
with .intent to defeat or delay creditors, and 
the payment not made in contemplation of 
bankruptcy, the court held that the transac- 
tion was as if the deed had been executed 
at the time of payment by defendant to the 
creditor, which constituted a good considera- 
tion between the trader and defendant It 
does not appear whether the agreement to 
assign was in writing or not, but the sale 
was to include all the trader's effects. In 
the case of Harris v. Riekett 4 Hurl. & N. 
1, the bill of sale was supported as having 
been executed in pursuance of a former 
agreement In Ex parte Fisher, 7 Ch. App. 
63G, it was held that where a sum of money 
is advanced upon faith of a promise by the 
debtor to giye a bill of sale of his property, 
the sum so advanced is to be considered as 
advanced upon the security of the bill of 
sale, but in such case the promise must be 
an absolute one. A trader had applied to a 
creditor who had previously advanced him^ 
£600 for a further advance of £100, which'" 
was accordingly made, on the debtor giving 
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a conditional promise that if he did not re- 
pay the £100 within ten days he would make 
an assignment of all his property to the cred- 
itor, to secure both the past and fresh ad- 
vance. Default was made in payment, and 
the assignment was executed. It was held 
an act of bankruptcy and void against cred- 
itors. In deliTering the opinion the court 
observes: "Although we do not dispute the 
rule that where a sum of money is advanced 
on the faith of a promise that a biU of sale 
shall be given, such sum is to be treated 
as a present advance on the security of a biH 
of sale, we do not think this rule will pro- 
tect transactions where the giving of the bill 
of sale is purposely postponed until the trad- 
er is in a state of insolvency, in order to 
prevent the destruction of his credit, which 
would result from the registering of a bill 
of sale. * « * We are of the opinion that, 
if we were to hold this bill of sale to be 
valid, we should practically abrogate the 
rule that the assignment of the whole of a 
debtor's effects in considei-ation of a past 
debt is an act of bankruptcy, and should 
in every case enable a favored creditor, who 
can trust his debtor to give him a bill of 
sale of all his property when required, to 
obtain payment of his debt in full, to the 
prejudice of the other creditors." See, also, 
Ex parte Cohen, 7 Ch. App. 20; Bx parte 
Izard, 9 Ch. App. 271; Wadsworth v. Tyler 
[Case No. 17,032]; Ex parte Hodgkin, L. R. 
20 Eq. Gas. 746. 

In all these cases, however, the instru- 
ment was executed in pursuance of a prior 
agreement, which could have been enforced 
by a bill for a specific performance, so that 
there was in realiiy no additional security 
whatever. There are a few later English 
cases which seem to extend the doctrine still 
further, and to hold that every security or 
payment made in pursuance of a prior gen- 
eral promise to secure or pay is not a fraudu- 
lent preference within the meaning of the 
act. In Ex parte Kevan, 9 Oh. App. 752, a 
manufacturer being pressed for payment by 
a creditor, in August, 1872, promised to send 
£2,350 on account of the debt. On the 4th 
of November he sent bills amounting to £4,- 
000 or £5,000 to the creditor, who received 
the proceeds and applied the £2,350 toward 
the debt. The manufacturer was at that 
time in insolvent circumstances, and on the 
following day committed an act of bank- 
ruptcy. It was held not to be a fraudulent 
preference, apparently upon the theory that, 
although it appeared the manufacturer could 
not, at the time when payment was made, 
pay all his debts out of his own money, it 
did not appear that he had at that time any 
immediate intention of stopping. It is true 
the court incidentally remarks: "It is dif- 
ficult to say that any part of this payment 
was a fraudulent preference, because, as to 
' the £2,350, it was a payment in pursuance of 
a previous agreement, and it is the same as 
if it had been paid in August, when the 
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agreement was made, at which time Craw- 
ford had no thought of stopping." But, from 
the conclusion of the opinion, the ease ap- 
pears to have been decided really upon the 
ground that the creditor received the pay- 
ment bona fide for a valuable consideration, 
and with no notice of the insolvency of the 
debtor. If the payment in this case were 
supported upon the ground of prior promise 
to pay, there would be an end of fraudulent 
preferences. No preference Is ever made, ex- 
cept in pursuance of a prior promise to pay. 
The idea of a preference implies a pre-exist- 
ing debt, which the debtor is bound and has 
in law promised to pay. The theory of the 
bankrupt law is that he shall not be per- 
mitted to fulfil promises of this kind, made 
to one creditor, in preference to those made 
to his other creditors, and as observed by 
Judge Hall, in Graham t. Stark [Case No. 
5,676]: "The maintenance of the doctrine 
contended for would defeat the purposes of 
the bankrupt act." 

I find the modem English doctrine on the 
subject of fraudulent preferences tersely 
stated by Vice-Ghancellor Malins, in Smith 
T. Pilgrim, 2 Ch. Div. 127, in the following 
language: "Having now occasion to consider 
the law of fraudulent preference, and hav- 
ing had on many other occasions to look into 
the authorities, 'I am bound to say It Is in a 
state of very considerable difficulty. There 
is no absolute rule; its application must de- 
pend upon the circumstances of each par- 
ticular case. But to this extent it now seems 
to be clearly settled, and by all the authori- 
ties. A debtor must not of his own mere 
motion, without pressure or application, give 
a security to a creditor on the eve of bank- 
ruptcy, and if he does, that is a fraudulent 
preference. But if there be any pressure or 
negotiation for a security on the part of a 
creditor, then the fact that the creditor 
knows the debtor to be in embarrassed cir- 
cumstances is no objection to the validity 
of the security." He also quotes with ap- 
probation the following language from the 
opinion of Lord Romilly, in Johnson v. Fes- 
enmeyer, 25 Beav. 88: "If a man is insol- 
vent, and disposes of a portion of his prop- 
erty in favor of a bona fide creditor, al- 
though upon the eve of bankruptcy, and al- 
though this fact be known or believed by 
both parties, it may be a perfectly valid and 
legal transaction. To render it invalid, there 
must be a disposition on the part of the in- 
solvent to favor that particular creditor, and 
this is generally shown by the fact that the 
first step or proposal toward the disposal of 
the property in favor of that creditor pro- 
ceeds from the insolvent debtor; but If the 
creditor, although he knows the debtor is 
insolvent, presses and insists upon having a 
security for his debt, and the debtor yields 
to that pressure, and gives the security, al- 
though it may be well-known to both at the 
same time that the efEect will be to give that 
particular creditor an advantage over the 
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otlier creditors of tlie insolvent, the transac- 
tion, in my opinion, is perfectly good and 
valid." It is hardly necessary to say that 
this language is wholly inapplicable to our 
bankrupt system. The current of authorities 
is uniform, that if the knowledge of both 
parties of a present or an approaching in- 
solvency be shown, the intent to prefer is 
presumed from the fact of preference, and 
the element of pressure on the part of the 
creditor plays no part in the transaction. 
As a matter of fact, preferences are rarely 
given, except under pressure, and the debtor 
is presumed to act voluntarily, if he yields 
to unlawful solicitation. Indeed, the Ameri- 
can cases lend no countenance to the loose 
doctrines laid down in the recent English 
cases. In Arnold v. Maynard [Case No. 561], 
the court remarked respecting a mortgage 
given as a preference: "It is wholly im- 
material whether the mortgage was volun- 
tary or spontaneous on the part of the mort- 
gagor, or was given on the request or de- 
mand of the mortgagee, or upon a verbal 
promise made in general terms, when the 
debt was contracted, to give security upon 
request, if at the time of the giving of the 
mortgage, the mortgagor knew that he was 
insolvent, and could not further continue his 
business, but must stop the same, and he in- 
tended by such mortgage to give a prefer- 
ence." The facts of the case are not given, 
but the law Is stated, as I understand it, in 
the words above quoted. 

In Graham v. Stark [supra], it was urged 
that certain securities were not void, because 
the bankrupt long before the •seciu:ities were 
given, and at the time of the loans, promised 
to give security when required, and executed 
the mortgages in fulfilment of such promise 
under pressure from the mortgagees. It was 
held this position could not be maintained, 
and the court very pertinently remarked: 
"The provisions of the bankrupt act embrace 
payments for the purpose of giving a prefer- 
ence, as well as the giving of securities, etc., 
and it would hardly be contended that a 
preference by way of payment, otherwise in- 
valid, would be valid because the debtor had 
agreed to pay the debt at the time it was 
contracted." In Blodgett v. Hildreth, 11 
Gush. 311, it was held that the insolvent law 
of MassachiTsetts excluded any executory 
agreement for the giving of security between 
a debtor and creditor. It is true, the statute 
was more stringent than the corresponding 
section of the bankrupt law. And I should not 
feel justified in saying, following this opinion, 
were the question directly presented, whether 
a security could not be sustained if given in 
pursuance of a direct promise made at the 
time of the advance to give the particular 
security afterward executed. The question 
is somewhat discussed in Ex parte Ames 
[Case No. 323], and, although the facts are 
not fully given, Judge Lowell intimates the 
opinion that "it is not perhaps the law, as it 
Is in England, that a general promise of se- 



curity given at the time the debt is con- 
tracted may be executed after the debtor has 
become insolvent. Such a preference will 
not save the act from being a preference if 
it would have been one without the promise." 
I should feel no hesitation in sustaining a 
security given in pursuance of a valid prom- 
ise, made at the time of the advance, to give 
the specific security afterward executed, but 
to sustain such secmrity, given in pursuance 
of a promise in general terms to give some , 
security, would open the door to the very 
evils which the bankrupt law was intended 
to prevent. I will not undertake to say 
whether the prior promise must be in writ- 
ing or not, or whether, if the advance be 
made upon the faith of a contemporaneous 
oral promise to give a definite security, the 
court might not sustain the security, on the 
ground that the money advanced was so far 
a part performance of the contract as to en- 
title the creditor to a specific performance. 
But in the case under consideration there 
was no definite agreement made at the time 
the notes were given. Mr. Hibbard says: 
"It was talked up with the company that we 
had got to borrow some money or get some 
money some way. They agreed to pass a 
resolution to give a chattel mortgage for 
whatever money was borrowed, and they did 
so." Clearly the "talk" of individual direct- 
ors is not the act of the corporation. The 
resolution itself is still less definite. It sim- 
ply authorized the executive committee to 
take such steps as they deemed proper for 
the interest of the corporation, and to pro- 
tect and secure individuals when they might 
become liable as indorsers or otherwise. I 
do not see how a bill in equity could be sus- 
tained to enforce such an agreement. To 
authorize a specific performance the contract 
should be clear, definite, and unequivocal in 
all its terms. If the terms are uncertain or 
ambiguous a specific performance will not 
be decreed. 2 Story, Eq. Jur. 764r-7G7. The 
complainant must point out definitely the 
security to which he is entitled, and not ask 
the court to determine what security shall 
be given. In this resolution no property is 
specified upon which the security shall be 
taken, nor does it indicate in any way the 
character of the security. Having advanced 
the money the creditors waited several 
months, ajid until the corporation had be- 
come insolvent, before taking the security. 
Nor does it appear that any creditors were 
secured under this resolution except these 
mortgagees, who were not only directors of 
the company, but members of the executive 
committee which signed the mortgage. Up- 
on the whole, I have come to the conclusion 
that the resolution was too indefinite to sup- 
port the chattel mortgage in question, and 
that the petition must be dismissed. 
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Case "No, 7,154. 

The JACMEL PACKET. 

[2 Ben, 107; i 7 Int Rev. Rec. 108; 1 Am. 
Law T. Rep. U. S. Cts. 52.] 

District Court, S. D. New York. Jan., 1868. 

Bottomry— Baruatkt of Master— Salvage — 
PiiEjiiuM ON Gold. 

1. A master of a vessel which had sailed from 
Singapore, bound to Australia, barratrously ran 
away with the vessel to the port of Aspinwall, 
in New Grenada. There he had made arrange- 
ments to sell the vessel and cargo, when C, tiie 
British consul, who was also Lloyd's agent 
there, discovered the fraud, and, by the aid of 
the authorities, the prosecution of the fraud was 
prevented, and the master absconded. The 
American consul thereupon appointed a new 
master, S., for the vessel, and directed him to 
bring her to New York, as the nearest proper 
port C. thereupon advanced §1,616.82 in gold 
to pay bills incurred for the vessel, and took 
a bottomry bond, executed by S., as master, on 
the vessel and cargo, to secure the payment of 
these advances, with 40 per cent, premium. The 
bond also recited, that it had. been agreed be- 
tween S., the new master, and the United 
States consul and C, that C. was entitled to a 
reasonable sum for salvage, as a reward for his 
recovery of the property; and the bond then 
assigned the vessel and cargo to C. for the ful- 
fillment of the contract. On the arrival of the 
vessel at New York, this libel was filed by C. 
to enforce the bond. No one appeared for the 
vessel, but an answer was put in by Lloyd's 
agent in New York, intervening for the inter- 
est of underwriters on the cargo. The only de- 
fence set up was, that S- was not lawfully ap- 
pointed master, and had no authority to execute 
the bond. Held, that the advances were made 
by the libellant on the credit of the vessel and 
cargo, and the case was, therefore, a proper one 
for the giving of a bottomry bond. 

2. S., having been appointed master by the 
American consul in a foreign port, agreeably 
to the usage of merchants under the circumstan- 
ces, had the same authority to execute the bond 
as if he had been appointed directly by tiie 
owner of the vessel. 

[Cited in The Giles Loring, 48 Fed. 470.] 

3. The libellant must have a decree, there- 
fore, for his advances and the premium, no ob- 
jection being taken to the latter as excessive, 
but without any allowance for premium on gold. 

[See Baker v. Ward, Case No. 785.] 

4. The libellant's claim to be recompensed for 
his services in detecting the fraud and recover- 
ing the property was a proper one to be allowed 
under the bond, not however as salvage, but 
pro opere et labore. 

In admiralty. 

R. D. Benedict and J. Solis Ritterband, for 
libellant. 
Martin & Smith, for claimants. 

BLATOHFORD, District Judge, This is 
a libel filed on a bottomry bond, executed at 

1 [Reported by Robert D. Benedict, Esq., and 
here rtpi'iuted by permission.] 



the city of Colon, or Aspinwall, in New 
Grenada, January 7th, 1867, by Thomas C. 
Saunders, master of the brig Jacmel Packet, 
on the vessel and her cargo, conditioned for 
the payment to the libellant [William P, 
Cowan], at New York, of §1,616.82, with 40 
per cent, premium, the said amount in gold 
coin having been advanced at Colon by the 
libellant to the master, to furnish supplies 
and repairs for the vessel at Colon for a voy- 
age to New York. The bond also sets forth, 
that the brig was, on the 6th of August, 1866, 
chartered and freighted, at Singapore, by her 
late master, John A, Dawes, to a house there, 
to convey a cargo of pepper and other ar- 
ticles to Melbourne, in Australia; that the 
cargo, with a slight deficiency, is on board; 
and that the late master feloniously deviated 
from his voyage, and brought the vessel and 
cargo to the port of Colon, and had already 
made arrangements to defraud the owners of 
the vessel and cargo by a sale thereof, when, 
through the instrumentality of the libellant. 
the papers and documents appertaining there- 
to were brought to light, and the barratry 
prevented, and the cargo and vessel secured 
to theur lawful owners. The bond then states, 
that it is agreed between Captain Saunders, 
and the United States consul at Colon, and 
the libellant, that the libellant "is entitled 
to a reward for the recovery of the property, 
as a fee, premium, or salvage, which amount, 
it is mutually agreed, shall, without delay, 
be paid in the city of New York, in United 
States gold, out of the proceeds of the said 
ship and cargo, and to be levied and ad- 
judged by any competent average adjuster." 
The master then, by the instrument, mort- 
gages and assigns to the libellant the vessel 
and cargo, for the due fulfillment of the con- 
tract. 

The answer is put in by Lloyd's agent 'at 
New York, intervening for the interest of 
underwriters in England on the cargo. There 
is no answer on the part of the vessel. The 
only affirmative defence set up in the answer 
for the cargo is, that Captain Saunders was 
not lawfully appointed master of the vessel, 
and had no power to execute the bond, and 
make the vessel and cargo liable. 

The libellant was Lloyd's agent at Colon, 
and also the British consul there at the time 
of the transactions in question. The vessel 
arrived at Colon, under the American flag, 
in December, 1866, and Captain Dawes put 
her papers into the hands of the American 
consul there. He put the papers into the 
hands of the libellant for an investigation 
of the case, and the libellant detected the 
fraud of Captain Dawes. Thereupon, Captain 
Dawes abandoned the vessel, and absconded, 
and the American consul appointed Captain 
Saunders to be master of the vessel, and 
directed him to take her to New York, as the 
nearest proper port. There appears, from 
the evidence, to have been a necessity for 
all the repairs and supplies that are cov- 
ered by the bond. All the averments of fact 
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stated In the bond are supported by the evi- 
dence. 

The evidence shows, that the libellant him- 
self furnished directly to the vessel a large 
portion of the supplies, and paid bills for re- 
pairs, and advanced money to the seamen 
for wages, and paid the consul's bill, and 
paid bills for articles used for repairs, and 
also paid for supplies purchased at Colon 
from other parties. It is apparent, from the 
evidence, that the libellant furnished these 
supplies, and paid and advanced these mon- 
eys, on the ci-edit of the vessel and cargo, 
and not at all on the personal a-edit of the 
master or the owners. The case was, there- 
fore, a proper one for the giving of a bottom- 
ry bond. 1 Pars. Mar. Law, bk. 1, c. 11, F, 
p. 422, note 5, and cases cited. And Cap- 
tain Saunders, having been appointed master 
by the American consul, in a foreign port, 
agreeably to the usage of merchants, under 
the circumstances disclosed in this case, had 
the same authority to execute the bond as if 
he had been appointed directly by the owner 
of the vessel. The Zodiac, 1 Hagg. Adm. 
320; The Nuova Loanese, 22 Eng. Law & 
Eq. 623; Macl. Shipp. 153. 

The rate of maritime interest, forty per 
cent, contracted for in the bond, is very 
high, but no objection is taken to it in the 
answer as excessive under the circumstances. 
The bond is made payable within a reason- 
able time after the arrival of the vessel at 
New York, or any other port, and previous 
to making any delivery of the cargo at any 
port. She arrived at New York February 2d, 
1867. The libel was filed February 9th, 1S67, 
and the monition was returnable and re- 
turned February 26th, 1867. 

I award a decree to the libellant for the 
amount of his advances and payments, $1,- 
616.82, and for forty per cent, premium there- 
on, as maritime interest, amounting to $646.- 
73, making a total of $2,263.55. No premium 
to make this amount equal to gold, can be 
allowed, under the rule adopted in this court. 
This sum of $2,263.55 will be subject to in- 
terest at the rate of 6 per cent, per annum 
from February 26th, 1867, to the time of en- 
tering the decree herein. 

In regard to the claim for a reward or com- 
pensation to the libellant for his services in 
discovering the fraud of Captain Dawes, and 
preserving the vessel and cargo for their 
lawful ownei'S, the claim is a proper one to 
be allowed under the bond. It is not allowed 
in any respect as salvage, but as a remunera- 
tion for services, pro opere et labore, under 
the peculiar circumstances of the case. On 
the facts, the case resembles, in many ma- 
terial points, the case of The Zodiac, 1 Hagg. 
Adm. 320, and the case of The Gauntlet, 3 
W. Hob. Adm. 82; in both of which cases an 
allowance for kindred services was made on 
a bottomry bond which covered them. In 
the present case the libel avers that the ves- 
sel and cargo were worth $20,000. This 
averment is denied by the answer, and I find 
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nothing in the proofs showing what their 
value was, or what a proper allowance would 
be. I am, therefore, without any guide 
whereby to determine the amount. As tlie 
vessel has been sold in another suit on a 
claim for wages, and there is no balance re- 
maining from her proceeds, if the amount of 
such remuneration to the libellant is not 
agreed upon between the libellant and the 
claimants of the cargo, there must be a refer- 
ence to take testimony by which to fix it 2 
When the amoimt is fixed, as it was, by the 
bond, to be paid out of the proceeds of ves- 
sel and cargo, and no time for payment was 
specified, the amount will be allowed at the 
date of entering the decree, without any in- 
terest upon it The libellant will be entitled 
to the costs of the suit 
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The JACOB E. RIDGWAY. 

[8 Ben. 179.] 1 

District Court, E. D. New York. June, 1875. 

Salvage— Peuii. from Fire— Exorbitant Con- 
tract. 
A schooner lying at a pier on the other side 
of which a vessel was burning, was hauled out 
into the stream by a tug, under an agreement 
by the mate in charge to pay $500. The peril 
of fire was not great the labor of the tug took 
but 15 or 20 minutes, and the risk run was in- 
significant. Edd, that the sum claimed was ex- 
orbitant and the agreement should not be en- 
forced, and that $100, with witness fees paid, 
should be allowed for the service. 
[Cited in Brooks v. The Adirondack, 2 Fed. 
393.] 

In admiralty. 

Benedict Taft & Benedict, for libellant. 
R. H. Huntley, for claimant 

BENEDICT, District Judge. This action 
is brought to recover the sum of $500, claim- 
ed to have been agreed to be paid by the 
mate of the schooner Jacob E. Ridgway, 
when in charge of that vessel, she being at 
the time in danger of taking fire, as she 
lay at a pier in the East river, from a burn- 
ing vessel that was on the opposite side of 
the pier. 

It is not denied that the libellant's tug, 
took hold of the schooner and towed her 
out into the stream from the upper side of 
the pier, at a time when the steamboat River 
Belle was burning on the opposite side of the 
pier; but it is denied that the mate, who was 
in charge, ever employed the libellant's ves- 
sel at the price of $500, or any other price. 
And it is also denied that the schooner was 
in peril. 

Upon the question of fact, as to the em- 
ployment of the tug, the weight of evidence 
is with the libellant The mate, it is true. 



2 This amount is fixed, on a reference, at $858. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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denies making any agreement with the tug; 
but he has a strong motive to make the 
denial, and his manner upon the stand, cou- 
pled with the fact that no other person is 
produced from the schooner, although three 
other persons were on board, lead me to 
doubt his testimony, and I conclude that he 
did request the tug to tow him out into the 
river, and did agree to the price demanded 
for such services, viz., $500. 

Nevertheless, the service rendered was a 
salvage service, being performed for the 
sole purpose of removing the schooner from 
a position of danger; and contracts made 
for such services, and under such circum- 
stances, are always scrutinized by a court 
of admiralty. Those courts, while they en- 
deavor to encourage the rendering of servi- 
ces to vessels in distress by giving liberal 
awards, are also careful to protect vessels 
against the effects of improvident agree- 
ments made under such circumstances. The 
admiralty courts are courts of equity, and 
the power to relieve from such contracts has 
been frequently esercised. The present ap- 
pears to be a case justifying resort to this 
power. 

The contract upon which the libellant re- 
lies, was entered into when the vessel was 
actually in no great peril, for the weight 
of the evidence is that steam fire engines 
were upon the dock, which proved able to 
prevent the dock shed from catching fire, 
and which were able to have preserved the 
schooner even if the shed had caught fire. 
There was, nevertheless, apparent peril, suf- 
ficient to affect the judgment of the mate 
in charge and to justify a desu-e to move the 
schooner. 

The risk run by the tug in towing the 
schooner into the stream was insignificant. 
The time occupied in the service did not ex- 
ceed fifteen or twenty minutes. No exti-aor- 
dinary labor was required, and no injury 
sustained. For such a service the demand 
of $500 appears to me exorbitant. The cir- 
cumstances did not justify the making of 
such a demand, nor the acquiescence in it 
by the mate.^ 

The amount should be reduced to one hun- 
dred dollars. For that sum, with the tax- 
able fees of his witnesses, the libellant may 
have a decree. 



Case No. 7,156. 

The JACOB G. NEAFIE. 

[8 Ben. 251.] i 

District Court, E. D. New York. Oct., 1875. 

Navigation? Laws — Isspectiox of Passenger* 
Steamboats — Pleading. 

1. A libel was filed on behalf of the United 
States against a steamtug, to recover a penal- 
ty of S500 under the 4499th section of the Re- 
vised Statutes of the United States. It averred 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



that the vessel, on a certain day, received and 
carried passengers in the harbor of New York; 
that no application in writing for an inspection 
of the vessel had previously been made by her 
master or owner, as required by section 4417 
of the Revised Statutes, and that no such inspec- 
tion had been had. The owners of the tug ex- 
cepted to the libel for insufficiency, claiming that 
section 4417 of the Revised Statutes did not re- 
quire the master or owner of a vessel to make 
such application and that that section applied 
only to such vessels as were engaged in the busi- 
ness of carrying passengers for hire: Edd, that, 
under the section in question, it is the duty 
of the master or owner of a vessel engaged in 
carrying passengers to make such written ap- 
plication for her inspection. 

2. The section applied not only to vessels 
whose regular business it was to carry passen- 
gers, but to any vessel which at the time was 
carrying passengers for hire. 

3. The libel was sufficient. 

In admiralty. 

Geo. B. Hoxie, Asst Dist. Atty., for the 
United States. 
Benedict, Taft & Benedict, for claimant. 

BENEDICT, District Judge. This case 
comes before the court upon, exceptions to 
the sufficiency of the libel filed against the 
steamboat in behalf of the United States. 
The libel filed avers that the steamboat 
Jacob G. Neafie, a vessel propelled wholly 
by steam and navigating the bay and harbor 
of New York, on the 28th day of November, 
1874, received on board and carried pas- 
sengers in and through the bay and harbor 
of New York; that no application in writing 
of the master or owner of said vessel for an 
inspection thereof as a passenger boat had 
ever been at that time made to the local in- 
spector, as required by section 4417 of the 
Revised Statutes; and that at the time no 
inspection had ever been made or certificate 
of inspection issued to said steamboat, as 
required by law, to authorize her to receive 
on board or carry passengers; whereby it 
is claimed that a penalty of $500 was in- 
curred, and that said vessel became liable 
therefor and subject to be seized and pro- 
ceeded against by way of libel by virtue of 
section 4499 of the Revised Statutes of the 
United States. To this averment it is ob- 
jected, that it states no offense. The argu- 
ment is that section 4417 imposes no duty 
upon the master or owner of the vessel to 
make application for her inspection, but 
simply declares the duty of the local in- 
spector to act, when called upon to act by 
a written application of the master or own- 
er of a steam vessel, employed in the car- 
riage of passengers. 

But I think the section, fairly construed, 
does create a duty on the part of the ship 
owner to make a written application for in- 
spection once in every year, in behalf of a 
vessel employed in the service of carrying 
passengers. The intention of the statute is 
manifestly to cast upon the owner of the 
vessel the responsibility of setting in mo- 
tion the local inspector by a written applica- 
tion; and it proceeds upon the presumption 



CIS Fed. Gas. page 267] 

that the inspectors, being public officers, will 
discharge their duty when applied to. This 
construction is necessary to preserve the ef- 
ficiency of the statute. To construe it other- 
wise, is to leave it optional with the owner 
of the vessel whether his vessel be inspected 
or not, for the duty to hispect, and perhaps 
also the power, is dependent upon the fact 
that written application for inspection is 
made. If this construction of section 4417 
is correct, it follows that, by virtue of sec- 
tion 4499, any vessel propelled by steam 
without such application havhig been made, 
becomes liable to the penalty of §500 impos- 
ed by that section. 

It has been further contended that section 
4417 by its terms indicates that it is in- 
tended to apply only to vessels whose regu- 
lar service is the carrying of passengers, 
and that this libel must fail inasmuch as it 
omits to show that the carriage of passengers 
was any part of the regular service of the 
vessel proceeded against, but on the con- 
trary shows the vessel to be a tug boat. 

The libel does, however, show that the 
vessel proceeded against on the 28th of 
November, 1874, received on board and car- 
ried passengers in the harbor and bay of 
New York, and it may fairly enough be 
considered to aver that on that day she was 
employed in the service of carrying pas- 
sengers for fares as part of her business for 
that day. So understood, the libel is suf- 
ficient The intention of the act is to com- 
pel every steam vessel, before engaging hi 
the service of carrying passengers, to be 
inspected, with a view of ascertaining wheth- 
er she may be used to transport passengers 
with safety to life. The necessity for in- 
specting exists, as well where the vessel 
engages hx the business of carrying pas- 
sengers for a single occasion and outside of 
her regular business, as when her daily oc- 
cupation is the carrying of passengers; and 
such a vessel should be held to be a vessel 
employed in the service of carrying pas- 
sengers, within the meaning of section 4417. 
My conclusion, therefore, is, that the libel 
sufficiently states an offense, and that the 
exceptions must be overruled, with liberty to 
answer within one week. 



Case 3Sro. 7,157. 

JACOB V. UNITED STATES. 

CL Brock. 520.] i 

Circuit Court, E. D. Virginia. Nov. Term, 
1821. 

JfENALTiES— Action to Recover— Debt— Dbmur- 
REK TO Evidence. 
1. In England, where a penalty is given by 
statute, and no remedy for its recovery is ex- 
pressly given, debt lies, and, it seems, that this 
principle is equally applicable here. 
[Cited in U. S. v. Gates, Case No. 15,191; 
Stockwell V. U. S., Id. 13,466; U. S. v. 



1 [Reported by John W. Brockenbrough, Esq.] 
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Willetts. Id. 16,699;^ stockwell v. U. S., 13 
Wall. (^0 U. S.) 543; TJ. S. v. The O. B. 
Church, Case No. 14,762; U. S. v. Elhot, 
Id. 15,043.] 
[Cited in Bansdell v. Patterson, 1 D. C. Ot 
App. 491.] 

2. It is a rule of law, that a statute, appli- 
cable in its terms to particular actions, cannot 
be applied by construction, to other actions, 
standing on the same reason. 

[Cited in Wilson v. Rousseau, Case No. 17,- 
832; U. S, V. Laescki, 29 Fed. 700.] 

[Cited in Adkison v. Hardwick, 12 Colo. 582, 
21 Pac. 90S; Bedell v. Janney, 4 Gilman 
an.) 207.] 

3. An action of debt, founded upon an act of 
congress, is brought to recover a penalty, in 
which the declaration charges, that tiie defend- 
ant "did forcibly rescue, or cause to be rescued, 
from the said collector, or one of them, "the said 
spirits," &c., adopting the phraseology of .the 
act. neld: That, although the offence might 
have been stated with more precision, and, al- 
though the declaration might have been held 
ill, on special demurrer, yet it is a defect of 
form merely, which after judgment, is cured by 
the statute of jeofails. 

[Cited in TJ. S. v. Clarke, 20 Wall. (87 U. S.) 
106.] 

4. An action of debt to recover a Penalty, is 
a "civil cause," within the meaning of tjie 9th 
section of the judicial act [1 Stat. 76],. from 
which a writ of error lies from the district 
court, to the circuit court of the United States. 

[Cited in Boyd v. Clark, 13 Fed. 909.] 

5. A demurrer to evidence, supposes that evi- 
dence to be already admitted, and no objection 
can then be taken to it, on the ground that it is 
inadmissible. Where incompetent testimony is 
admitted, the proper remedy is, by a bill of ex- 
ceptions. If the party dechnes taking this 
course, and demurs to the evidence, he waives 
all objection to its admissibility, and places his 
cause on its sufficiency to estabhsh the fact in 
controversy. - 

6. A party, who demurs to evidence, is. bound 
to admit every conclusion that may fau:ly be 
deduced from it. 

7. The rule that secondary evidence is. inad- 
missible, when primary evidence is. attainable, 
though a sound general rule, is subject to some 
exceptions where general convenience requires 
it. Proof, for example, that an individual has 
acted notoriously as a public officer, is prima 
facie evidence of his character, without produ- 
cing his commission or appointment. 

[Cited in Com. v. Kane. 108 Mass. 425- North 
V. People, 139 111. 102, 28 N. E. 971.] 

[Error to the district court of the United 
States for the Eastern district of Virginia.] 

The United States brought an action of 
debt, and obtained a judgment in the dis- 
trict court at Richmond, against the plain- 
tiff in error for §500, and then: costs. This 
suit was brought to recover a penalty for an 
alleged violation of the act of congress, 
of the 21st of December, 1814,-2 Stoic's 
Laws, p. 1439, c. 168, repealed [3 Stat 152], 
entitled "An act to provide additional reve- 
nue, for defraying the expenses of govern- 
ment, and maintaining the public credit, by 
laying duties on spirits, distilled within the 
United States, and territories thereof, and by 
amending the act laying duties on licenses 
to distillers of spirituous liquors." The 9th 
section of that act, provides that if any per- 
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son shall forcibly rescue, or cause to tie 
rescued, any spirits, still, boiler, or other ves- 
sel, after the same shall have been seized 
by the collector, the person so offending 
shall, for every such offence, forfeit and 
pay the sum of $500. The declaration adopt- 
ed the phraseology of this section, and char- 
ged the offence in the alternative, viz: that 
the defendant did forcibly rescue, or cause to 
be rescued from the said collector, or one 
of them, &e. No objection was made to the 
declaration in the court below. The defend- 
ant pleaded the general issue of nil debet, 
and, on the trial, the plaintiff offered in evi- 
dence the depositions of John Gilfillen and 
Benjamin Hai-vie, Sen. deputies of William 
M'Kinley, collector of internal duties iii the 
5th collection district of Virginia, going 
to show that the said M'Kinley was 
the collector of internal duties, and that 
the defendant Jacob, had applied to him, in 
that character, for a license to carry on the 
business of distilling, which license il'Kin- 
ley refused to issue, the defendant not hav- 
ing complied with the requisitions of the act 
of congress. That notwithstanding the re- 
fusal of the collector to issue the license, un- 
til the terms of the law were complied with, 
the defendant engaged extensively in the 
business of distilling spirits, and by direc- 
tion of their principal, the deponents repair- 
ed to the distillery of the tiefendant, which 
they found in full operation, and seized four- 
teen barrels of spirits, as being forfeited to 
the United States, which were forcibly res- 
cued by the defendant Jaeob.^ These depo- 
sitions were read in evidence, under written 
agreements of the counsel for the defendant, 
that they were to be admitted in evidence, 
in like manner, as if the matter thereof was 
testified to in open court, by the witnesses, 
after being informed that, if otherwise, they 
were entitled to any part of the penalty, 
they would not, being called on as wit- 
nesses, be entitled thereto: eveiy objec- 
tion to the credit of the witnesses, and to 
their competency, except such as might be 
made were the witnesses testifying in open 
court, being reserved to the defendant. To 
this testimony the defendant, by his counsel, 
demun-ed, and the juiy found a verdict for 
the plaintiffs, subject to the opinion of the 
court, on the demurrer to evidence. The 
court below overruled the demurrer, and 
gave judgment for the plaintiffs. The de- 
fendant obtained a writ of error to this 
judgment, and on the 11th of December, 
1821, the following opinion was delivered 
by 

MARSHALL, Circuit Justice. This is a 
writ of error to a judgment, rendered in 
favour of the United States, in the district 
couxt, in an action of debt, brought to re- 
cover a penalty, alleged to be incurred by 
the defendant, in violating some of the 
provisions of an act of congress, imposing 
duties on spirits, distilled within the Unit- 



CIS Fed. Cas. page 268J 

ed States. The defendant below, demurred 
to the testimony, and now insists that the 
judgment ought to be reversed, because: 
1st The declaration is insufficient, in not al- 
leging the offence with precision. 2d. The 
testimony is insufficient, because it does 
not show, that the goods received were 
seized by an authorized officer. 

1st. As to the sufficiency of the declara- 
tion. It states the seizure, and adds, that 
the defendant did forcibly rescue, or cause 
to be rescued, from the said collector, or 
one of them, the said spirits, &c. The plain- 
tiff in error contends, that this charge is 
too vague, and that the declaration, instead 
of allegmg in the alternative, that he had 
committed one, or another, of several dif- 
ferent offences, ought to have alleged, spe- 
cifically and singly, the offence that he did 
commit. The cases cited in argument, prove 
conclusively, that this error would have 
been fatal in an indictment or informa- 
tion; 2 but the coimsel for the plaintiff, 
has shown no case, and I can find none, in 
which it has been deemed fatal in an ac- 
tion of debt. He contends, that in England, 
an action of debt is not brought in such a 
case; but the books say, expressly, that 
where a penalty is given by a statute, and 
no remedy for its recovery is expressly giv- 
en, debt lies. 3 He contends with more 
reason, that where different remedies are 
allowed, the form of the remedy adopted, 
ought not to vary the case; nor ought a 
court to sanction, in one species of action 
for a penalty, a more lax mode of proceed- 
ing, than is allowed by the general prin- 
ciples which regulate suits for penal of- 
fences. If a precise charge would be re- 
quired in an information, there can be no 
reason, he contends, for dispensing with 
this precision, in an action of debt, brought 
to recover the same penalty, for the same 
offence. This is true, in reason. But it is 
equally true in law, that a statute, applica- 
ble, in its terms, to particular actions, can- 
not be applied by construction, to other ac- 
tions standing on the same reason. But the 
application of such statute, to an action 
which it expressly comprehends, cannot, on 
that account, be denied. 

Upon this principle, it is contended on the 
part of the United States, that the act of 
jeofails, applies to this declaration, and 
cures the fault which has been assigned in 
it. The 32d section of the judicial act, en- 
acts, "that no summons, &c., or other pro- 



_ 2 See the authorities on this subject, collected 
in a note, to the ease of The Caroline [Case No. 

T^^ ^-F^*- P'J-^^P' 1 ^^l?' ^I'r- 598, pi. 18, 19; 
Presid^t & College of Physicians v. Salmon, 
1 Ld. Raym. 682. The form of the action is 
not given by the statute, on which this prosecu- 
tion was founded, but the fines, penalties, and 
forfeitures, mcurred by force of the act, might 
be sued for, by bill, plaint, or information. Sec- 
tion 21. 
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ceedings in civil causes, in any of the courts 
of the United States, shall be abated, ar- 
rested, quashed, or reversed, for any de- 
fect, or want of form, b.ut the said courts, 
respectively, shall proceed and give judg- 
ment, according as the right of the cause, 
and matter in law, shall appear unto them, 
without regarding any imperfections," &c., 
except such as shall be alleged as causes of 
special demurrer. Judicial Act 1TS9; 1 Sto- 
ly's Laws, p. 66, c. 20, § 32 [1 Stat 911. 
Is the defect in this declaration, an error 
of substance, or of form? The act of con- 
gress, 4 [Bior. & D. Laws] p. 730, § 9 [3 
Stat. 153], describes the offence in the very 
words of the declaration. The penalty is 
incurred, by any person who "shall forcibly 
rescue, or cause to be rescued, any spirits, 
&c., after the same shall have been seized," 
by any collector. The offence is equally 
consummated, and the penalty equally in- 
curred, by rescuing, or causing to be res- 
cued, from any collector whatever, any 
spirits, &c., which he had previously seiz- 
ed, it might have been more technically 
correct, to have alleged the offence in the 
declaration, with more precision, and this 
declaration might have been ill, on a special 
demurrer. But if the defendant waives this 
exception, by going to trial on the fact of 
rescue, the defect appears to me, to be 
cured by the statute. The defect seems to 
me, to be a defect of form, whenever the 
defendant must, of necessity, be guilty of 
a breach of the law, and have incurred the 
penalty for which the suit is brought, if 
the allegation in the declaration be true. 
This seems to me, to constitute the differ- 
ence between form and substance. The de- 
fendant has a right to insist on a precise 
statement of the offence with which he is 
charged, that he may know how to defend 
himself. This right is to be exercised by a 
special demurrer, and may be waived. If, 
instead of exercising it, he prefers going 
to trial on the fact, and it be found against 
him, the only quesuon of substance, as it 
seems to me, which can arise upon the rec- 
ord, is, whether the fact be charged in such 
terms, that if committed, the penalty of 
the law must be incurred. If, then, the 32d 
section of the judicial act, applies to the 
case, the defendant comes too late with his 
exceptions to the declaration. That section, 
in its terms, applies to all civil causes, in 
any of the courts of the United States. An 
action for debt for a penalty, appears to 
me to be a "civil cause" under the 9th 
section of the judicial act, which defines 
the jurisdicHon of the district courts. But 
I am relieved from a critical examination 
of this question, by the eircmnstance that, 
if it be not a civil cause, this court has no 
jurisdiction over it The 22d section of the 
judicial act, under whch this writ of error 
must be sustained, allows it only in "civil 
actions." If, then, the 32d section of the 
act does not apply, because this- is not a 
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"civil cause," the writ of error must be 
dismissed for the same reason.* 

But the counsel for the plaintiff contends, 
that the statute does not apply, for an- 
other reason. In England, a statute is not 
supposed to relate to the crown, unless the 
Trin g he expressly named. I do not recol- 
lect, that this principle, which is a branch 
of the royal prerogative, has ever been rec- 
ognized in the courts of the United States, 
nor does it appear to me, to be necessary 
to inquire, in this cause, how far the prin- 
ciple may be applicable m our government 
I do not think it necessary to make the in- 
'quiry, because the judicial act does ex- 
pressly comprehend the United States. It 
gives the courts of the Union, jurisdiction 
in suits brought by the United States. The 
question, therefore, is not whether a gen- 
eral statute, not mentioning the United 
States, shall comprehend them in its gen- 
eral provisions, but whether a statute, 
made both for the United States, and for 
hidividuals, shall embrace the United States, 
by provisions, not particularly mentioning 
them, but which are adapted to them, and 
made m terms sufficiently comprehensive to 
include them. This question is already set- 
tled in the supreme court The 26th sec- 
tion of the act directs, that in all causes 
brought for a penalty annexed to articles 
of agreement, &c., the court shall render 
judgment hi case of default, demurrer, &c., 
for so much as is due according to equity. 
This section does not mention the United 
States, but it has been determined in the 
supreme court to extend to them. So in the 
cases to be carried by appeal or writ of er- 
ror, from an inferior to a superior tribunal, 
in the 21st and 22d sections of the act the 
United States are not mentioned, but those 
sections have always been construed to 
comprehend their suift. I think it, then, 
very clear, that the 32d section of the 
judicial act extends to this case, and cures 
the error, if there be one, in this declara- 
tion. This is a point on which I have nev- 
er entertained a doubt. 

The second question appeared to me, at the 
argument, to deserve serious consideration, 
and I reserved the cause, in consequence ot 
doubts which I then entertained upon it 
Subsequent consideration has removed those 
doubts, and I now think the judgment of the 
district court correct on the demurrer to evi- 
dence, as well as on the sufficiency of the 
declaration. It was very properly observed, 
by the attorney for the United States, that a 
demurrer to evidence, supposes that evidence 
to be already admitted. If the testimony be 
inadmissible, its admission may be opposed; 

4 A libel against a vessel claiming forfeiture 
■thereof, for dsporting cannon, &c., under the 
act of 22d of May, 1794 [1 Stat 369], is, a 
"civil cause," within the meaning of the judicial 
act It is a process in the nature of a libel, 
in rem, and does not, in any degree, touch the 
person of the offender. U. S. v. La Vengeance, 
3 Dall. [3 U. S.] 297, 1 Pet Cond. R. 132. 
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and if the objection be improperly overruled, 
the remedy is by a bill of exceptions. If, 
instead of taking this course, the party 
chooses to admit the evidence, and to demur 
to its effects, he waives his objection to its 
inadmissibility, and places his cause on its 
suflSciency to establish the fact in contro- 
versy. The question, whether it ought to be 
rejected as mere secondary evidence, is no 
longer to be asked, and the cause rests upon 
the question, whether, being admitted, it 
proves the fact in controversy.s if a note, 
or other ordinary instrument of writing, have 
a subscribing witness, the paper cannot be 
proved even by a person who saw it exe- 
cuted; but if a witness, who saw it executed, 
be offered, and the party to the writing, in- 
stead of objecting to his being sworn, ad- 
mits it, and demm-s to the testimony, the 
only question, then, seems to me to be, wheth- 
er his testimony be sufficient to convince the 
mind, that the paper was executed by the 
person charged therewith. 

There is anotljer principle also applicable 
to the case. The party who demurs is 
bound to admit every conclusion, which the 
jury might rightfully draw from the testi- 
mony. Could the jury in this case have 
rightfully concluded, that this seizure was 
made by a collector of the internal revenue? 
It seems to me, the jury might very correct- 
ly draw this conclusion. The witness states 
that the plaintiff in error applied to M'Kin- 
ley, as the collector, for a license. The con- 
versation shows, that the plaintiff in error 
had transacted business with him as col- 
lector. The witness, in .positive terms, states 
him to be the collector. It is apparent that 
he acted as collector, and was understood by 
the plaintiff in error to be invested with that 
office. But had the defendant below ex- 
cepted to the testimony, instead of admitting 
it, and demurring to it, I still think the ques- 
tion ought to be decided against him. The 

B Mr. Stephens, in his Treatise on Pleading 
(page 112), says, that a party disputing the legal 
sufficiency of any evidence offered, or its admis- 
sibility in point of law, may demur to the evi- 
dence; but the case cited hy him from 2 H. BI. 
208, does not justify this commentary. The 
question, whether the admissibility of evidence 
can be considered by the court in deciding on a 
demurrer to that evidence, did not arise in the 
case from Blackstone, nor does it appear ever 
to have arisen in any subsequent case in this 
country, or in England. In Bank of TJ, S. v. 
Smith, 11 Wheat. [24 U- S.] 171 (6 Pet. Cond. 
R. 261), Johnson, J., in delivering the opinion of 
the court, said, that by the demurrer to evi- 
dence the defendant had taken the questions of 
fact from the jury, where they properly be- 
longed, and had substituted the court in the 
place of the jury, and that every thing which 
the jury could reasonably infer from the evi- 
dence demurred to, must be considered as ad- 
mitted. Since such is the effect, then of the 
demurrer to evidence, it seems quite clear, that 
the question of the admissibility of evidence, is 
not open on a demurrer to evidence; its admis- 
sibili^ being a question of law which it is the 
exclusive province of the court, as such, to de- 
cide. See, also, The Palmyra, 12 Wheat. [25 
U. S.] 1. 



rule that secondary evidence shall not be 
admitted where primary evidence is attain- 
able, although a sound general rule, has been 
relaxed in some cases where general con- 
venience has required the relaxation. The 
character of a public officer is one of those 
cases. That he has acted notoriously as a 
public officer, has been deemed prima facie 
evidence of his character, without producing 
his commission or appointment. In the trial 
of the Gordons (Leach, Crown Cas. 515) this 
principle of evidence was sustained by all 
the judges, even in a case of murder. It is 
also laid down in 4 Term R. (Durn. & E.) 
366; 3 Term R. 635; 3 Camp. 432; and in 
Phil. Ev. 180. The case at bar is, I think, 
completely within the principle of these 
cases. 

The judgment of the district court is af- 
firmed with costs. 
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Case ISTo. 7,158. 

Ex parte JACOBS. 

[3 App. Com'r Pat 245.] 

Circuit Court District of Columbia. Dec. 3. 
1859. 

Patents— Application of Old Device. 

[The application of an old device for the con- 
struction of the exterior of iron safes to the 
construction of the. interior of iron jail walls is 
patentable.] 

[Appeal by Enoch Jacobs from the com- 
missionei" of patents refusing to grant him 
letters patent for an improvement in the con- 
struction of iron jaU walls.] 

MORSELL, Circuit Judge. The appellant 
states his claim thus: "What I claim in 
the construction of jail and prison-houses is 
the improved iron walls for the same, con- 
sisting of the following parts arranged and 
united as set forth, to wit, the entire wall 
plates A having their edges closely abutting 
the joint plates, e, imited to, and uniting the 
plates A by rivets i, which have their riveted 
ends inwards and counter sunk to the depth 
of the thickness of the plates A, all in the 
manner and for thepmrposes herein set forth." 
The commissioner's report is dated 28th of 
July, 1859, and states that "a careful review 
of the said application of said Jacobs has 
resulted in convincing us [the examiners] 
that it is devoid of patentable novelty in 
view of the reference given, and for the 
reasons stated by the examiners in charge. 
A final rejection 'is therefore recommended." 
The acting commissioner says: "The afore- 
going report Is confirmed, and the patent 
prayed for dissolved." The first report of 
the examiner in charge is dated March 31st, 
1859, and directed to said Jacobs, and says: 
"Your application for improvement in 
wrought iron jail plates has been examined. 
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and found not to present any patentable 
novelty. It is not seen that your construc- 
tion differs from that employed in safes, 
iron houses &c. Your second daim is the 
■well-known method of riveting plates to an- 
gle iron; and your third claim is to a guard 
precisely like that used in hank-vaults, safes 
&c." The second is dated June 30th, 1859, 
directed to the same person, and says: 
"Your application for improvements in the 
construction of iron jails has been examined. 
Your device consists simply in making the 
joints of the metallic plates perfectly smooth 
on the inside, by the perfectly common re- 
sort of butting or flush edges and counter- 
sunk-rivets. This is a very usual method of 
finishing iron safes externally, principally 
for neatness of appearance, though it is 
obvious it would present the same advant- 
age in this case as in yours. The patent 
of William Beschke, Nov. 22, 1S53, for join- 
ing iron plates, may be referred to as also 
presenting substantially the same smooth face, 
the rivets being of course counter-sunk," 
To which decision the said Enoch Jacobs filed 
four reasons of appeal. The first states that 
the commissioner erred inasmuch as he has 
mistaken the invention for a smooth or even 
surface in the jail-wall, a casual and not 
necessary result of the devices claimed. 

2nd. The amended claim filed 22nd of 
June, 1859, forms the subject of the 3rd 
rejection by the office and the grounds 
of this appeal. But the official action, and 
the references both apply chiefly to the 
smooth surface, therefore the applicant for 
aught shown by the office is entitled to 
the devices claimed, 

3rd. No one of the references made by the 
office is pertinent to the devices claimed, 
the application has therefore been rejected 
substantially without a reference. 

4th, The amended claim may be regarded 
as a combination of three distinct devices 
which together constitute the invention, viz. 
the construction of the jail-wall. They are 
therefore patentable as the means adapted to 
the end. 

On the day and place appointed for the 
hearing all the original papers and docu- 
ments in the cause were duly laid before 
me by the commissioner. Also the argu- 
ment in writing of the attorneys for the ap- 
pellant, and the case was submitted. 

It is apparent from the aforegoing state- 
ment that the rejection of the appellant's 
claim is only upon the ground that it is de- 
void of novelty, because it is a mere double 
use. It is said to be the same in principle 
with the iron safes and vaults of banks, 
iron houses &c, and a reference is given to 
the patent of William Beschke, Nov. 22nd, 
1853. The appellant's improved structure is 
a wrought iron plate jail, with certain pe- 
culiar devices in combination, used for the 
purpose of making a jail- wall proof 'on the 
Inside against the attempts of criminals with- 
in to escape by means of a crow or other 
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instrument to prize the plates apart. It is 
not denied that the appellant fully accom- 
plished all this. With respect to safes and 
bank vaults the object in their construction 
is to secure them against felons from break- 
ing in from without This general descrip- 
tion certainly shows a very wide and sub- 
stantial difference between the two. So wide- 
ly do they difiEer in their purpose and use 
that no one would ever pretend to think 
even of using one for the other, nor can 
they under such circumstances be considered 
as equivalents for each other; and there 
will be found, by a careful consideration of 
the devices used in the appellant's construc- 
tion, differences in the nature, arrangement, 
and designs equally great. As he states his 
invention, it consists mainly in the combina- 
tion of these ingredients: The wall plate A, 
the joint or splice plate e, and the rivet i. 
The wall is almost a seamless wall, and 
wherever a seam occurs the edges on the 
inside are contrived to meet perfectly close, 
and aU the rivet holes are" counter-sunk on 
the inside of the wall to the depth of the 
wall plate, so that the counter-sink exactly 
fits the head of the rivet If then the pur- 
pose was effected, the result was a great 
public good and benefit The combination 
itself was new. With respect to the refer- 
ence to the patent of William Beschke for 
his iron building, there are substantial vari- 
ances in the construction itself, as to the 
seams or joints in the increased number 
and mode of securing them, and in other 
respects between that and the appellant's 
jail. Upon the whole the main purposes of 
the two were radically different, and, al- 
though a purpose merely is not patentable, 
yet, united with effecting a great beneficial 
and new result, as in this case, it is so. I 
think therefore that the decision of the com- 
missioner is erroneous, and ought to be, and 
is hereby, annulled. 



Case No. 7,159. 

In re JACOBS. 

[18 N. B. R. (1879) 48.] i 

District Court, B. D. Texas. 

Involuxtars Baskrcptoy— Composition Pko- 
ceedixgs. 

1. The 17th section of the bankrupt act, 
passed June 22, 1874 [18 Stat 182], section 
5103a of the Revised Statutes, providing for 
the settiement of estates in bankruptcy by com- 
position proceedings, does not iu providing a 
remedy, operate to repeal the general provisions 
of the bankrupt law; the section is rather to 
be construed in harmony with the general prin- 
ciple pervading all bankrupt laws. 

2. The authority of a bankrupt court upon 
the submission of a resolution in composition 
proceedings, duly accepted and confirmed by the 
requisite number of creditors under the provi- 
sions of said section, is not limited to the de- 
termination of a mathematical result 

3. In the absence of fraud, accident, or mis- 
take, the determination of the creditors is final 

I 1 [Reprinted by permission.] 
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as to the qnantum of composition; but when 
through preferences, fraudulent under the oank- 
rupt act, injustice nas clearly been done to the 
body of creditors, the ancient maxim must ap- 
ply, "The law would rather tolerate a private 
loss than a public evil," and the court will not 
lend its aid to the relief and discharge of the 
debtor, and create a precedent for the doing of 
that which bankrupt laws were devised to pre- 
vent. 

On the 26th day of February, 1878, a petition 
in bankruptcy was' filed by Messrs. Dals- 
beimer Bros., of Camden, New Jersey, aad 
other creditors, against [B. H. Jacobs] said 
<lebtor. On the same day the debtor filed a 
waiver of service of process and copy of peti- 
tion, and admitted that the petitioning credit- 
ors constituted the requisite one-fouirtb in 
number and one-third in value of all his cred- 
itors, and on the 2d of March following a peti- 
tion was filed for a general meeting of his 
creditors, to consider a composition of thirty 
per cent, proposed by bim; accordingly such 
meeting was held before the register on the 
26tb day of March, 1878, and continued by 
adjournment to the 2d day of AprU, 1878, 
when, aft«: examination into the debtor's 
affairs, and after tliere had been submitted 
to the meeting by Messrs. Mann & Baker, 
counsel for John Mahon & Sons, opposing 
creditors, a statement, admitted by the debt- 
or to be correct, showing certain preferences 
to home creditors, a resolution to accept the 
proposed composition was passed, accepted, 
and confirmed by the requisite number of all 
the creditors, which proceedings were duly 
certified and reported to the court by Arthur 
W, Andrew, register presiding, without an 
expressed opinion as to whether the composi- 
tion should or should not be confirmed. Up- 
on hearing, the debtor was adjudged bank- 
rupt, but a rehearing being granted, the court 
re-referred the matter to the register, with 
instructions to examine the debtor's books of 
account to determine their correctness, also 
to take the testimony of witnesses if deemed 
necessary, and to report to the court after 
such investigation whether, in the opinion of 
the register, "said composition should or 
should not be confirmed." In compliance 
with this order, the register again reported 
to the court on the 18th day of May, 1878, 
attaching to his report the depositions of 
certain witnesses, one of whom was a pre- 
ferred creditor, and a statement of facts 
elicited from these examinations. These 
briefly were: That said B. H. Jacobs, being 
a clerk and salesman in the house of A. 
Kory & Bro., a firm composed of A. and M. 
Kory, his brothers-in-law, dealers in boots 
and shoes on Market street, in the city of 
Galveston, on the loth day of May, 1875, 
bought out his employers' interest for four- 
teen thousand eight hundred and fifty-six 
dollars and twenty cents, paying five thou- 
sand dollars cash, his entire capital, and ex- 
ecuting severally to A. and M. Kory his notes 
for the balance in amounts proportioned to 
his vendors' respective partnership interests 
in the stock purchased. That as their suc- 



cessor he continued the business till the date 
of bankruptcy proceedings, during which 
time Mr. M. Kory acted as his salesman. His 
purchases during the period, excluding orig- 
inal stock, were sixty-eight thousand five 
hundred and twenty-four dollars and fifty- 
five cents, and entire sales about seventy- 
three thousand four hundred dollars. His 
profits, as estimated by him, were twelve per 
cent upon sales. By the entries upon the 
"cash," however, his private expense account 
stands charged with a larger sum than the 
aggregate of such profit. From the 15th of 
May, 1875, to the day his commercial paper 
went to protest, January 4, 1878, it appears 
that at no time was he in condition to pay 
his original purchase-money notes and con- 
tinue bis business without sacrificing his 
principal stock. Added to this he was com- 
pelled to pay a surety debt during the year 
1877, amounting to two thousand six hundred 
and fifty dollars. He renewed the notes 
given to A. Kory «& Bro. for his original pur- 
chase after maturity, "being unable to pay 
them when due." Those due A. Kory were 
renewed August 1, 1877; nevertheless, dur- 
ing the succeeding autumn months, he pur- 
chased goods to the amount of twenty-four 
thousand six hundred dollars, of Northern 
<;reditors, and "as" he made sales" canceled 
the indebtedness due to creditors who were 
members of his family. Of these obligations 
he paid six thousand seven hundred and 
sixty dollars in the months of November and 
December, 1877, alone. The relationship ex- 
isting between himself and the late firm of 
A. Kory & Bro., as shown by the testimony 
adduced, is conclusive that they were fully 
advised of his insolvent condition. The depo- 
sition of M. Kory, who was his salesman, 
brother-in-law, and a member of his family, 
is sufficiently explicit on this question. The 
"cash" shows the following payments in the 
latter part of December, 1877: 

Dec. 18th, to Mas Kory $076 45 

'• 23d, " " " 2oO 00 

" "^Oth " " " 250 00 

" 2Sth, " Adeline Levy 650 00 

" 28th, " A. Kory 700 00 

On the 4th of January following,. his com- 
mercial paper in the hands of A. E. & H. 
Bacheller, of Boston, went to protest, and 
sixty days after the last payment made to 
A. Kory a petition for adjudication of bank- 
ruptcy was filed against him, followed by 
his petition for a general meeting of his cred- 
itors to consider his proposed composition. 

BY ARTHUR W. ANDREWS, Register: 
I desire most respectfully to submit the fol- 
lowing as my opinion of the law applicable 
to the foregoing state of facts, and as to 
what decision the court is called upon to ren- 
der upon a submission of the whole case as 
directed. The power of this court as a court 
of bankruptcy was invoked by the petition- 
ing cre'ditors, under the provisions of section 
5021 of the Revised Statutes, defining what 
are acts of bankruptcy. The special aver- 
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ment relied upon by the petitioners is stop- 
page of payment of commercial paper, made 
and passed by the debtor in the conrse of his 
business as a tradesman, or retail dealer, 
and failure to resume payment for a period 
of forty days. Under these averments the 
debtor was by the court adjudged bankrupt 
on the 6th day of May, A. D. 1878. Under 
a further provision of section 5021, any pay- 
ment made .by a debtor, he being bankrupt 
or insolvent or in contemplation of bank- 
ruptcy, Tvith intent to delay or defeat the 
operation of the bankrupt act, is a sufficient 
ground for adjudging a debtor bankrupt, 
and, if fraudulently made, of preventing his 
discharge under the fifth clause of section 
5110 of the Revised Statutes. Fraud under 
the bankrupt act has been clearly defined. 
"The act was designed to secure an equal dis- 
tribution of the property among the cred- 
itors, and any ti-ansfer made with a view to 
secure the property or any part of it to one, 
and thus prevent such equal distribution, is 
a transfer in fraud of the act." Martin v. 
Toof [Case No. 9,167]; Toof v. Martin, 13 
Wall. [80 U. S.] 40; In re Kingsbury [Case 
No. 7,816]: "When a merchant or trader 
* * * has shown his inability to meet his 
engagements, one creditor cannot, by col- 
lusion with him, « * * obtain a prefer- 
ence to the injury of others." Beattie v. 
Gardner [Id. 1,195]; Smith v. Buchanan [Ed. 
13,016]; Buchanan v. Smith, 16 Wall. [S3 U. 
S.] 277; Sage v. Wynkoop [Case No. 12,215]. 

The foregoing statement of facts is con- 
clusive that certain preferences were made to 
creditors whose relationship to the business 
and family of the debtor advised them fully 
of the insolvency of the debtor, and this fact 
is admitted by one of them. They held his 
commercial paper which was not paid at ma- 
turity. "Insolvency means an inability to 
pay debts as they mature and become due 
and payable." In re Bininger [Case No. 1,- 
420]. "The term 'insolvency' imports a pres- 
ent inability to pay." In re Qregon B. 
Printing Co. [Id. 10,559]. They had sold him 
his original stock in trade; one of them was 
his salesman, and the other conducted busi- 
ness in the same, or in an adjacent building. 

Within the sixty days preceding the pro- 
test of his commercial paper, and within the 
four months nest preceding the commence- 
ment of bankruptcy proceedings, his cash 
account, admitted to be correct by him, 
shows payments to A. & M. Kory to the 
amount of foiir thousand eight hundred and 
ten' dollars and ten cents, beside other pay- 
ments to non-resident members of his family, 
in aggregate sis thousand seven hundred and 
sixty dollars and ten cents. "Every person 
of a sound mind is presumed to intend the 
necessary, natural, or legal consequence of 
his deliberate act" In re Smith [Case No. 
12,974]. "When the probable consequence of 
an act is to give a preference, the debtor will 
be conclusively presumed to have intended 
to give such preference." In re Drummond 
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[Id. 4,093]; Samson v. Burton [Id. 12,285]; 
Traders' Nat. Bank v. Campbell, 14 Wall. [81 
U. S.] 87; Campbell v. Traders' Nat. Bank 
[Case No. 2,370]. 

The last payments made to his home and 
family creditors were made on the 28th day 
of December, 1877. One of them was made 
to A, Kory; the seventh day thereafter his 
commercial paper, held by a Northern cred- 
itor, went to protest To make a preference 
absolutely void under section 5130, the same 
must have been made within two months of 
the date of the filing the petition for adjudi- 
cation against him. Sixty days thereafter, 
or on or about the date of the expiration of 
this limitation of time, banlsxupt proceedings 
are commenced, the debtor accepting service 
of petition, and waiving copy of order to 
show cause. Secured by this supposed stat- 
utory aegis, the debtor invokes the power of 
the court of the United States, sitting as a 
court of bankruptcy, to coerce such minority 
of his creditors as may object to the ac- 
ceptance of such proposition in composition 
as may be proposed by him, and offers one 
of the preferred creditors as indorser for his 
deferred payments therein. "The principle 
of the bankrupt laws being the equal distri- 
bution of the property and effects of a bank- 
rupt among his creditors, acts which are 
done .with the object of preventing an equal 
distribution of the property and effects of a 
bankrupt among his creditors, are fraudu- 
lent within the meaning of those laws." 
Kerr, Fraud & M. 280. 

It is contended by those in favor of en- 
forcing the terms of the composition offered 
and accepted by the requisite number of cred- 
itors in these proceedings, that whatever vio- 
lations of the principle or letter of the law 
may be brought to the notice of the court 
"it is powerless unless it shall appear that 
the interest of the creditors will not be pro-» 
moted by the terms of composition." In re 
Allen [Case No. 210]. Such construction car- 
ries us to this result: "That the court must 
consider that the 17th section of the bank- 
rupt act, as amended, operates to supersede 
or repeal, at least in part the very section 
of the Revised Statutes through which the 
comrt obtained jurisdiction of the subject 
matter, to wit section 5011. "Reason is the 
soul of the law" (4 Coke, 48); "and the an- 
cient maxim ought rather to obtain, *Les 
citius tolerare vult privatum damnum quam 
publicum malum.' " It is better that a pres- 
ent personal loss should be sustained thah 
that the court should create a precedent that 
would operate to give full authority to an 
debtors to do that which bankrupt laws were 
especially devised to prevent. But it appears 
to me the whole law may be construed har- 
moniously. 

"It is an established rule in the exposition 
of statutes, that the intention of the lawgiver 
is to be deduced from a view of the whole 
and every part of the statute taken and com- 
pared together. • * * 'Scire leges non hoe 
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est verba earum tenere, sed vim ac potest- 
atem,' and the reason and intention of tlie 
law will control the strict letter of the law 
when the latter would lead to palpable in- 
justice, contradiction, and absurdity." 1 
Kent, Comm. 4G2; Cannon v. Vaughan, 12 
Tex. 399. The legislative intent in framing 
the 17th section of the bankrupt act as passed 
June 22,. 1874 [18 Stat. 182], as stated by 
Justice Miller, "was to mitigate in favor of 
the debtor the rigor of the act of 1867 [14 
Stat. 517]." In re Scott [Case No. 12,519]. It 
is derived from the British act of 1868, but 
contains this clause not found in the English 
law: "Every such composition shall, subject 
to priorities declared in said act, provide for 
a pro rata payment or satisfaction in money 
to the creditors of such debtor." It therefore 
appeai-s that the leading principle upon 
which all bankrupt acts are founded is espe- 
cially recognized. This section also provides 
that upon hearing the coiu:t shall determine 
whether the accepted composition is for the 
best interest of all concerned, and also that 
the eoui't may set aside the composition if it 
cannot proceed without injustice to creditors. 
It is urged in particular that the requisite 
number of creditors having by their signa- 
tures confirmed a resolution to accept a com- 
position, the court has no discretion undo: the 
statute whatever fraudulent preferences may 
have been brought to the notice of the court, 
but must recognize the act of such creditors 
as determining the best interest of all con- 
cerned. That in fact the court sits at a 
hearing in composition chiefly to determine 
a mathematical result; given the aggi'egate 
of the debtor's liabilities, and the entire num- 
ber of his creditors, has a suflaeient body of 
his creditors, in number and amount, accept- 
ed his terms? Such has not heretofore been 
the ruling of this court In re Fox [Case No. 
5,006]; In re Cramer [Id. 3,344]. It would 
seem a better construction of the composi- 
tion act to consider it a part and parcel of 
the bankrupt law, and that the debtor who 
would profit by its privileges must be sub- 
ject to its general provisions, and that the 
discretion accorded to the court in this mat- 
ter is the discretion accorded to a court of 
equity. "Nothing can call forth this court 
into activity but conscience, good faith, and 
reasonable diligence." Story, Eq. Jur. 1520. 
In the absence of fraud, the determination 
of the creditors is, under the English deci- 
sions, final as to the quantum of composi- 
tion. "The only exception we would recog- 
nize," says Judge Emmons, "is where it man- 
ifestly appears there was some fraud, acci- 
dent, or mistake, — such a contingency as 
would incline the comrt, ex mero motu, to 
refuse to proceed." In re "Weber Pm-niture 
Go. [Case No, 17,331]. Being therefore of 
the opinion that the payments made to A. 
and M. Kory during the months of November 
and December, 1877, were made out of the 
proceeds of goods for the most part recently 
purchased and unpaid for, and were made in 



contemplation of bankruptcy, and that the 
persons so preferred received the same know- 
ing the insolvency of the debtor, and that 
such payments were made in fraud of the 
bankrupt act, notwithstanding the same were 
made sixtj"- days prior to the filing the peti- 
tion for adjudication of bankruptcy against 
said debtor, in my opinion no proposal in 
composition ought to receive the approval of 
the court unless the pro rata offered to all 
the creditors should be equal to such amount 
as they otherwise would be entitled to re- 
ceive if no such preference had been made, 
taking the present estimated assets of the 
bankrupt and the thh'ty per cent, now of- 
fered in composition as the basis of such cal- 
culation, following in principle the decisions 
heretofore rendered by the honorable the 
judge of this court. In re Cramer; In re 
Fox, supra. I am therefore of the opinion 
that the composition of thirty per cent, pro- 
posed by the bankrupt should not be con- 
firmed. All of which is most respectfully 
submitted. 

MOE.RILI/, Distj.*ict Judge. I concur in 
the opinion and conclusion of the registei", 
and order accordingly. 
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In re JACOBS. 

[5 Sawy. 458.] i 
District Court, D. California. April 28, 1879. 
Bankruptot — Objections to Discharge — Amend- 

ilESTS. 

The court has authority to allow, in its discre- 
tion, amendments to specifications of objec- 
tions to bankrupt's discharge, or to enlarge the 
time for filing sueh specifications after the time 
for appearance or that for filing specifications, 
has expired. 

[In the matter of A. and S. Jacobs, bank- 
rupts.] 

T. B. Bishop, for bankrupts. 

W. Barber, for opposing creditors. 

HOFFMAN, District Judge. The adjudi- 
cation in this case was made September 13, 
1870. The examination of the bankrupts 
was concluded in the latter part of 1870, 
or early in 1871. Their petition for a dis- 
charge was not filed until March 22, 1875. 
On the return day creditors duly appeared, 
in opposition, and objections to the discharge 
were filed on the sixteenth of June, 1875. 
No furtlier proceedings were had in the case- 
until December 5, 1878, when a motion was 
made on behalf of the bankrupts to dismiss 
the objections for want of prosecution. This 
motion was denied. 

The objecting creditors then moved (March 
4, 1879) for leave to amend the specifications 
of objections. This motion was elaborately 
argued, and is now to be decided. The orig- 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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inal specifications alleged as the- grotma of 
objection to the discharge that the bank- 
rupts had failed to keep proper books of ac- 
count. It is sought to amend this specifi- 
cation by adding an averment that the bank- 
rupts concealed books and papers relating 
to their estate. The omission to specify this 
ground of opposition in the original objec- 
tions is explained as follows in the affidavit 
of the counsel for the opposing creditors. 

The petition for discharge was not filed 
until more than four years subsequentiy to 
the conclusion of the bankrupts' examina- 
tion. Before preparing the specifications the 
counsel end,eavored to find the record of the 
bankrupts' examination, in order to ascer- 
tain what grounds of objection it disclosed, 
and for this purpose obtained from the court 
two extensions of time to file specifications. 

After diligent inquiry at the ofiice's of the 
register, the clerk and the assignee, he was 
tmable to find the document sought for. It 
had probably been mislaid or lost at the 
time of the death of the late Mr. Register 
Bates, by whom the examination had been 
taken. The coimsel was thus, as he sup- 
posed, compelled to draw the specifications 
from his recollection of the facts elicited 
at the examination. 

When the prosecution of the application 
for a discharge was resumed, on December 
5, 1878, some three years and a half there- 
after, it occurred to the counsel that he had 
procured for the use of his clients in New 
York a certified copy of the record of exam- 
ination. He thereupon wrote to New York 
for the copy, and it has recentiy been for- 
warded to and received by him. 
" He finds, on examination, that it contains 
evidence tending to show that the bank- 
rupts, and especdally S. Jacobs, concealed 
from, and failed to surrender to, the as- 
signee, various books and writings relating 
to their estate. The affidavit further alleges 
that when preparing the objections more 
than four years subsequentiy to the close of 
the examination, and in the absence of the 
record, the fact that such evidence had been 
elicited escaped bis recollection, and it was 
only recalled to his remembrance by the 
perusal of the certified copy. Under these 
circumstances he asks to be allowed to. 
amend the objections so as to include the 
ground of objection above stated. 

It is, I think, apparent that if the law al- 
lows to the court any discretion with regard 
to this application, it should be exercised in 
favor of the opposing creditors. Tbe inabil- 
ity of the counsel to obtain access to the 
original record of examination was in no re- 
spect caused by his fault or negligence, nor 
can his failure to recollect the contents of 
the record after an interval of more than 
four years, during which the proceedings 
had been suspended and apparentiy aban- 
doned, be justiy deemed an indication of 
want of diligence or of memory. The new 
specification sought to be introduced is 



founded on the confessions of the bankrupts 
made in the course of this very, proceeding, 
and on their examination regularly taken be- 
fore the register. And they now, while ask- 
ing after such great delay to be admitted to 
the benefits of the- act, are endeavoring, on 
merely technical groimds, to avoid being con- 
fronted with their own admission that acts 
have been committed by them which, by the 
very terms of the law, deprive them of the 
right to a discharge. The counsel for the 
respective parties mutually reproach each 
other with inexcusable delay and negligence, 
but in my opinion with very unequal justice. 

The object and efEect of the bankruptcy 
act are two-fold: 1. To distribute among 
the creditors the assets of the bankrupt; and, 
2. To afford to the latter, in proper cases 
and on his own application, the benefit of a 
discharge. In this latter proceeding, as it 
is exclusively for his benefit, he is the pro- 
mover and actor. It is for him seasonably 
to make his application, and diligentiy to 
press it to a determination. Until he applies 
for his discharge the creditors can take no 
action, except after the expiration of a rea- 
sonable time, to obtain leave from the court 
to prosecute their demands before the ordi- 
nary tribunals. When the petition for dis- 
charge is presented, it is then the duty of 
the opposing creditors to make due appear- 
ance and file their objections within the pre- 
. scribed period. But beyond this they are un- 
der no absolute obligation to press the cause 
to a conclusion. It is for the bankrupt, like 
any other plaintiff or petitioner who asks 
for relief at the hands of a court, to speed 
the cause to a final decision. 

The motion to dismiss the specifications 
of grounds of opposition, for want of prose- 
cution, seems to have been founded on an 
entire misconception of the nature of the 
proceeding and the relative rights and du- 
ties of the parties. As well might the plain- 
tiff in a suit in which a general denial of 
the cause of action had been pleaded, and 
who for several years had taken no steps to 
bring the issue to trial, ask for a dismissal 
of the plea and judgment in his own favor 
because his adversary had not moved in the 
cause. With far greater reason might the 
creditors have asked, in December, 1878, 
that the petition filed on the twenty-second 
of March, 1875, nearly four years after the 
adjudication, and which remained maacted 
on for three years and a half after the speci- 
fications of objections had been ffied, Should 
be pronounced deserted and abandoned.- 
Whether such an application would have 
been granted it Is unnecessary to say, but 
certainly the court, unless a very strong 
showing to the contrary had been made, 
would have given leave to the creditors to 
resort to their legal remedies before the or- 
dinary tribunals. 

It is contended on behalf of the bankrupt 
that general order No. 24, which requires 
that opposing creditors shall enter their ap- 
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pearance on the return day of the rule to 
show cause and file their specification of 
grounds of opposition within ten days there- 
after, unless the time shall he enlarged by 
order of the district court, absolutely pro- 
hibits the filing of specifications either origi- 
nal or amended after the expiration of the 
ten days, unless the court shall have pre- 
viously extended the time. 

But such I do not conceive to be the effect 
or intention of the order. It was framed to 
prescribe a general rule of practice to be 
usually followed and observed, but it was 
not Intended to deprive the district courts 
of their ordinary power to open defaults and 
to relieve against accidents, inadvertencies 
and excusable neglects. It was not design- 
ed to secure to the dishonest bankrupt the 
benefit of the act whenever the attorney of 
the opposing creditors might, from accident, 
f orgetfulness or insuperable impediment, f-ail 
to appear at the return day, or to omit to 
file within the ten days thereafter specifi- 
cations of the opposition in due form. 

I am not aware that the courts have in any 
ease given to genei-al order No. 24 a con- 
struction so narrow and literal, and which 
would defeat one of the principal objects of 
the act by enabling the dishonest bankrupt 
to obtain by accident those benefits under it 
which are expressly reserved for the honest. 
On the contrary, we find that from an early 
period after the passage of the act the courts 
have freely relieved against the consequences 
of inadvertence, mistake or unskillfulness. 

In Re Grefe [Case No. 5,794], Mr. Justice 
Blatchford allowed creditors to file their 
specifications after the expiration of the ten 
days and as of a time within ten days after 
the return day of the order to show cause. 
The register, it has been held, may grant an 
application for additional time (In re Seek- 
endorf [Id. 12,600]; In re Belden [Id. 1,238]), 
subject to the corrective authority of the 
court, in case of abuse of the power (In re 
Robinson [Id. 11,939]). 

The practice of granting leave to amend 
defective specifications was early adopted, 
and seems to have been followed with- 
out question of its correctness, and this 
where the specifications were so vague and 
general as not to present any triable issues, 
and when they were so adjudged on de- 
murrer. In re Hill [Id. 6,482]; In re Rath- 
bone [Id. 11,580]; In re Burk [Id. 2,156]; 
In re Bellis [Id. 1,275]. 

In Re Houghton [Id. 6,730], Mr. Justice 
Xiowell observes: "I have decided in one 
case that the discretion of the court to en- 
large the time extends to the time of ap- 
pearance as well as to that for filing speci- 
fications, and may be exercised after the 
time has expired as well as before." 

It is clear from the language of this very 
eminent judge that any construction of or- 
der No. 24 which would leave the court pow- 
erless after the expiration of the ten days 
to relieve against accidents, oversights or 



venial neglects, would be rejected by him 
as wholly inadmissible. It is unnecessary 
to cite further authorities on the point under 
consideration. I have no doubt that the 
court has authority to allow in its discretion 
amendments to specifications, and that this 
case is a proper one for its exercise. 

The opposing .creditors have leave to 
amend, according to the prayer of their peti- 
tion. 
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Case No. 7,161. 

JACOBS V. HAMILTON COUNTY. 
[4 Fish. Pat. Cas. 81; 1 Bond, 500.] i 
Circuit Court, S. D. Ohio. Jan., 1862. 

COKPORATIOXS — COTJXTT COMMISSIONERS IS OhIO 

— LiABitiTY roR Torts — Infringement 
OF Patents. 

1. Corporations created by law, enjoying spe- 
cial franchises conferred for the benefit of the 
membeis, as well as for the public good, are 
liable for acts of misfeasance, malfeasance or 
nonfeasance, if injuries result to others from 
such acts. 

2. Under the laws of Ohio the board of com- 
missioners of a county is not such a corpora- 
tion, and is not liable in an action sounding in 
tort. 

[Cited in May v. Juneau Co., 30 Fed. 242. 
Criticised in May v. Mercer Co., Id. 249. 
Disapproved in May v. Logan Co., Id. 259, 
260.] 

3- It is a quasi corporation only, and its power 
to sue, and its liability to sui^ must be con- 
trolled and limited by the terms of the statute 
creating it. 

[Disapproved in May v. Logan Co., 30 Fed. 
260.] 

4. "We look in vain in that statute for any 
provision authorizing the commissioners to do 
a wrongful act, or pledging the property or 
funds of the county to respond in damages for 
such act. 

[Cited in Fry v. Albemarle Co., 10 Hans. (8G 
Va.) 199.] 

5. The contractor who does the work is lia- 
ble for the infringement of a patent, and can 
not defend himself against the claim of a pat- 
entee by asserting that he committed the wrong 
under a contract with the county commission- 
ers. 

6. Nor will he be protected from such lia- 
bility because he entered into the contract in 
ignorance of the fact that the work he agreed to 
do would violate a patent. 

This was a demurrer to a declaration in 
an action on the case brought to recover 
damages for the infringement of four letters 

1 [Reported by Samuel S. Fisher, Esq., and 
by Lewis H. Bond., Esq., and here compiled 
and reprinted by permission.] 
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patent, covering various improvements in 
Iron plate jails, granted to and Itelonging to 
the plaintifE [Enoeli Jacol)s]— the infringe- 
ment in the jail of Hamilton county, Ohio, 
then in process of construction under con- 
ti'acts made by the board of county commis- 
sioners. 

George M. Lee and S. S. Fisher, for plain- 
tiff. 

"W. S. Scarborough and E. A. Ferguson, for 

defendants. 

LEAVITT, District Judge. This is an ac- 
tion on the case against the board of com- 
missioners of Hamilton county for an al- 
leged infringement of the plaintiff's exclusive 
right to certain improvements in the con- 
struction of jails, secured to him by a patent 
granted by the United States. 

The declaration is in the usual form, aver- 
ring that the defendants "unlawfully and un- 
justly, against the Tvill of said plaintiff and 
■without his leaye or license," made certain 
prisons in imitation of the plaintiff's inven- 
tion, and in violation of his exclusive right 
under his patent, for which he claims a 
large sum in damages. To this declaration 
the defendants have filed a general demurrer, 
which presents the question now before the 
court 

There can be no controversy as to the na- 
ture of the claim against the defendants as 
asserted in the declaration. It is a claim 
against the commissioners of Hamilton coun- 
ty, as a body corporate under the laws of 
Ohio, for an alleged act of malfeasance com- 
mitted by them in their corporate character- 
It is equally clear that, if damages are re- 
covered for the wrongful act charged, they 
can only be paid out of a fund raised, or to 
be raised, by taxation on the property of the 
people of the county. 

It is not denied by the counsel for the de- 
fendants that corporations created by law, 
enjoying special franchises conferred for the 
benefit of its members, as well as for the 
public good, are liable. for acts of misfea- 
sance, malfeasance, or nonfeasance, if in- 
juries result to others from such acts. But 
it is insisted that, imder the laws of Ohio, 
the board of commissioners of a county is 
not such a corporation, and is not liable in 
an action sounding in tort. 

It is clear this question must be decided 
by a reference to the statutes of Ohio, creat- 
ing a board of commissioners in every county 
of the state, and defining their powers and 
duties. Unless the legislative power of the 
state, either by express enactment, or by 
clear implication, has imposed a liability on 
the people of a county to respond to an in- 
jured party for damages sustained by the 
wrongful acts of the commissioners, it does 
not exist, and can not be enforced. Now, it 
is undoubtedly true that .the laws of Ohio 
have imposed it as a duty on the commission- 
ers of every county to provide a court-house 
and jail, and such other buildings as are 
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needful for the due administration of jus- 
tice or other specified purposes. But we 
look in vain for any provision in those laws 
authorizing the commissioners to do a wrong- 
ful act, and pledging the property or the 
funds of the county to respond in damages 
for such act. 

But the question involved in this case has 
been settled by the supreme court of Ohio, 
and the decision of that court is authorita- 
tive on this court It involves a construc- 
tion of the statutes of Ohio, relating to the 
powers and duties of county commissioners, 
and by the long-settled rule of the supreme 
court of the United States, scrupulously fol- 
lowed by the lower courts of the Union, such 
a decision, even if against the views and 
opinions of those courts, will constitute a 
rule of decision for them. 

The case of the Commissioners of Hamil- 
ton Co. V. Mighels, 7 Ohio St 109, is de- 
cisive of the case before this court. In that 
ease Mighels brought suit against the com- 
missioners, alleging, in substance, that in 
the progress of the construction of the coun- 
ty com-t-house, a certain opening or hole in 
the stairway leading from the first to the 
second story of the buUding was negligently 
suffered to remain without any guard or pro- 
tection, and that the plaintiff, in pursuit of 
his lawful business, fell into it, thereby sus- 
taining serious bodily injuries for which he 
claimed compensation. 

In deciding that case the court, after an 
extended review of the legislation of the 
state as to the powers and duties of the board 
of county commissioners, were bx'ought 
unanimously to the conclusion that they 
were not liable to the suit of the plaintiff, so 
far as he claimed damages from the county, 
for the alleged wrongful acts of the commis- 
sioners. The court held that, although the 
statute conferred on the commissioners the 
power of suing and being sued, which is a 
capacity or attribute of a corporation, the 
board was only a quasi corporation; and 
that its power to sue, and its liability to 
suit must be controlled and limited by the 
terms of the statute prescribing in what 
cases such power and liability existed. And 
as- the power to sue and liability to suit 
were limited to cases of contract, the stat- 
ute could not by implication be extended to 
the case of a tort. The court say: "It is 
worthy of notice that this statutory enumera- 
tion of the matters in respect to which the 
board of commissioners may sue, is confined 
to matters of contract. As to all actions, or 
subject matter of actions sounding in tort, 
the statute is silent." And in the closing 
paragraph of the opinion of the court on the 
point in question, the court says: "We con- 
clude, therefore, whether we look solely to 
the language of our statute and apply to it 
those principles of construction which seem 
to be indicated by the narrow range of the 
objects and purposes of the county organiza- 
tion, or are governed by the light to be de- 
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rived from analogous cases elsewhere de- 
termined, tliat if this action can he main- 
tained at all, a foundation for it must be 
found elsewhere than In the provisions of 
our statute." 

The case referred to must he viewed as 
decisive of the question raised on this de-- 
murrer. It can make no difference in the 
principle of the two cases, that in the case 
before the supreme court of Ohio, the tort 
charged, and for which it was sought to 
make the board of county commissioners li- 
able in their official capacity, was an act of 
nonfeasance, while in this it is an act of 
misfeasance. The principle involved is pre- 
cisely analogous, whether the cause of action 
alleged is the wrongful omission to perform 
a duty, or a positive act of misfeasance. In 
either case there is no law by which the peo- 
ple of a county are responsible to the in- 
jured party for an injury sustained by the 
tort. The right to recover in either case 
must rest on an express statutory provision. 
There can be no pretense of any such right, 
in virtue of the common law. This proposi- 
tion is beyond all doubt in an action for the 
infringement of a patent right granted under 
the laws of the United States. The patent 
itself, with all the privileges which it con- 
fers, is the creature of the statute; and, 
it is clear, there can be no remedy for a vio- 
lation of a patent, except as it is conferred 
by the statute. 

I am not able to see the force of the argu- 
ment, urged by plaintiff's counsel, that he 
may be without a remedy for his alleged 
wrong, unless this action can be sustained 
against the board of commissioners. It is 
urged that the gi-ant to the plaintifif secures 
to him the exclusive right to make, use, and 
vend the patented improvement, without any 
exception or reservation. Hence, it is in- 
.sisted, if any person or corporation can vio- 
late it with impunity, the patentee suffers a 
wrong without the possibility of a redress. 
To this it may be replied, that the tax-pay- 
ers of the county, being the parties alone in- 
terested, and virtually the defendants in the 
action, have had no agency in the commis- 
sion of the alleged wrong. They have nei- 
ther violated the plaintiff's rights, nor have 
they authorized the commissioners, as their 
agents, to do so. There would be no justice, 
therefore, in holding that their funds, con- 
tributed in the form of taxes, should be ap- 
plied to the payment of damages for an act 
not authorized by them, and which has no 
sanction in the laws of the state. 

But the plaintiff is not without remedy if 
there has been an infringement of the plain- 
tiff's patent, as alleged by him. The fact 
alleged in the declaration is that the injury 
to the plaintiff consisted in the unlawful 
xise, by the defendants, of certain improve- 
ments in the construction of iron prisons, 
embraced in the patent Now, the court will 
take notice, that, by the statute of Ohio, the 
county commissioners can authorize the erec- 



tion of buildings for the use of the county 
only by contract. As a necessity, therefore, 
there must be a contractor, who obligates 
himself to do the work according to a pro- 
posed plan or specification, for a fixed com- 
pensation. There can be no question, that 
if the contractor, in the fulfillment of his ob- 
ligation, violates the patent right of another, 
he is answerable for the infringement He 
can not defend himself against the claim of 
the patentee by asserting that he committed 
the wrong under a contract with the coun- 
ty commissioners. It was his own folly to 
have imposed on himself such an obligation, 
and he alone is responsible for the injuiy 
which another may sustain as the conse- 
quence. If he had foreknowledge that the 
work he had bound himself to perform in- 
volved an infringement of a patent right it 
was his business to have procured a license 
for the use of the improvement; and, failing 
to do so, he takes on himself the responsibil- 
ity of a violation of the patent If he en- 
tered into the contract in ignorance of the 
fact that the work he had agreed to do 
would violate a patent right, he is not, there- 
fore, protected from liability. This fact may 
have a bearing on the question of the 
amount of damages to be recovered, but does 
not destroy the right of action by the injured 
party. And it is no answer to this view 
of the subject that cases may occur in which 
the patentee may fail in the* enforcement of 
his just rights by the insolvency or irrespon- 
sibility of the contractor. This is an inci- 
dent often connected with cases of legal lia- 
bility, which can have no influence upon the 
application of known and settled legal prin- 
ciples. Such a result may be a great mis- 
fortune to a losing party, but can not fur- 
nish a reason for casting responsibility up- 
on another party, not legally chargeable with 
it 

The question whether the commissioners 
are liable, personally and individually, for 
the infringement charged in the plaintiff's 
declaration, is not before the court for its 
decision, and has received no consideration. 

Upon the whole, the demurrer must be 
sustained. 
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JACOBS V. JACOBS. 

[Hempst 101.] i 

Superior Court Territory of Arkansas. Jan., 
1831. 

Justices op the Peace— Traxscript. 

1. It is incompetent for a justice of the i)eaee, 
after he has certified a transcript to the circuit 
court to supply defects by certificate or other- 
wise; nor can they be supplied by the testimony 
of persons present at the trial. 

2. The transcript as certified, must be taken 
as true, and no extraneous matter can be re- 
ceived to add to or diminish it 



1 [Reported by Samuel H. Hempstead, Esq.] 
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3. Where it does not appear that an appeal 
was prayed on the day of trial, and ten days 
notice is not given to the adverse party where 
the appeal is taken afterwards, it is proper to 
dismiss it. 

4. But it can only be dismissed with costs, 
and it is erroneous to give judgment for the 
money in controversy. 

Appeal from Lafayette circuit court 
Before JOHNSON, BSKRIDGE, and 
BATES, 33. 

ESKREDGE, J. This was an action for 
the recovery of money due upon an account 
brought toy Thomas Jacobs [administrator of 
Keziah Jacobs, deceased] against John Ja- 
cobs, before a justice of the peace for the 
county of Lafayette. There was a verdict 
and judgment before the justice, in favor of 
the plaintiff, for §78.00, from which the de- 
fendant appealed to the ctrcuit coiurt, which 
having dismissed the appeal, the cause has 
been brought by appeal to this court. 

Two questions are presented by the rec- 
ord: First, whether the circuit court erred 
in dismissing the appeal; and second, wheth- 
er the judgment rendered by that court, 
upon such dismissal, was correct and suit- 
able. A justice of the peace is required by 
the statute to keep a docket, and to note in 
it every step taken in the progress of a 
cause pending before him, and a transcript 
from the docket thus kept is made evidence; 
and it is incompetent for the justice, after 
he shall have certified a transcript from his 
docket to the circuit court, to supply any 
defect that may exist in it, by certificate 
or otherwise; nor can such defect be sup- 
plied by the testimony of persons who were 
present at the trial before the justice. The 
transcript, as certified by the justice, must 
be taken as true, and no extraneous matter 
can be received by the court to add to or 
diminish it 

The circuit court decided correctly in re- 
fusing to receive both the certificate of the 
justice and the affidavits of witnesses that 
an appeal was prayed for on the day of trial. 
The fact, whether an appeal was taken on 
the day of trial, was an important one in the 
progress of the cause, which ought to have 
been noted by the justice on his docket. 
The statute provides, that when an appeal 
is prayed for on the day of trial, it shall not 
be necessary to give notice to the adverse 
party; and, on the other hand, when an ap- 
peal is not prayed for on that day, a notice 
of ten days must be given to the opposite 
party. It not appearing from the transcript 
of the justice's docket, as certified to the 
circuit court, that either an appeal was 
prayed for on the day of trial, or that ten 
days notice, as required, was given, the ap- 
peal was very properly dismissed by the 
circuit court But however correct the de- 
cision of the circuit court may have been in 
dismissing the appeal, the judgment of that 
court upon the dismission was erroneous, 
and must be reversed by this court The 
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circuit court, instead of dismissing the ap- 
peal, and rendering a judgment for costs 
only, gave a judgment for the money in 
controversy, as also for costs. This was 
error, and. on this groimd the judgment of 
the Lafayette circuit court must be reversed. 
Judgment reversed accordiagly. 



Case K"o. 7,163. 

JACOBS V. LEVERING. 

[2 Oranch, O. O. 117.] i 

Circuit Court District of Columbia. April 
Term, 1816. 

Militia — Ijipkessmest. 
A commanding officer of the militia has no 
lawful authority to impress the horse of a citi- 
zen, even in time of war. 

Trespass for impressing the plaintifE's 
horse. 

E. J. Lee, for plaintiff. ' 

J. D. Simms, for defendant, offered a wit- 
ness to prove an order from General Young, 
commanding the militia, to impress horses. 

THE COURT (THRUSTON, Circuit Judge, 
absent), decided that such an order would be 
no justification. 



JACOBS (MOORE v.). See Case No. 9,767. 

JACOBS (THOMSON v.). See Case No. 13,- 
982. 



Case Wo. 7,163. 

JACOBS V. UNDERWOOD. 
[See 63 N. 0. 112.] 



JACOBSON (UNITED STATES v.). See 
Case No. 15,461. 
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JACOBSON'S CASE. 
[See Case No. 15,461.] 
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In re JACOBY. 

[1 N. B. R. 118; 2 Bankr. Reg. Supp. 26; 6 
Int Rev. Ree. 149.] 

District Court S. D. New York. Oct 18, 1867. 

Bankrhptot — Arrest — Stat of Pkoceedikgs 

AOAIXST BA^IKROPT IN StATE CODBTS. 

The bankrupt was held in custody by the 
sheriff of the city and county of New York, un- 
der three several orders of arrest. Pour actions 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 

2 [Reprinted from 1 N. B. R. 118, by permis- 
sion.] 
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were pending against the bankrupt in state 
courts. Hdd, that proceedings will be stayed, 
and the bankrupt will be discharged from ar-. 
rest in proper cases, until the Question of his dis- 
charge in bankruptcy shall be passed upon in 
the bankruptcy court. Testimony ordered to be 
taken and certified by a referee as to whether 
the actions were for claims that would not be 
discharged in bankruptcy. 
[Cited in Re Wright, Case No. 18,065; He 

Mallory, Id. 8,991; Re Brinkman, Id. 1,884; 

Ex parte Seh iilenburg, 25 Fed. 212.] 

In bankruptcy. 

BLATOHFORD, District Judge, The or- 
der to show cause made herein on the 11th 
day of October, 1867, why Henry Jacoby, the 
above named bankrupt, should not be dis- 
charged from the custody of the sheriff of 
the city and county of New York, under three 
several orders of arrest named therein, and 
why all further proceedings in the four sev- 
eral actions named should not be stayed to 
await the determination of this court in bank- 
ruptcy upon the question of the discharge of 
said Henry Jacoby, having come on to be 
heard, and it appearing that a copy of the 
said order to show cause had been duly serv- 
ed upon Messrs. Capron & Lake, two of the 
attorneys therein named. Now, after hear- 
ing Aaron Frank, Esq., for the motion, and 
Charles H. Smith, Esq., Charles H. Van 
Brunt, Esq., and Samuel Hirsch, Esq., in op- 
position thereto, it is ordered that the said 
Jacoby be and he is hereby discharged from 
the arrest and imprisonment under which he 
is held by the sherifE of the city and county 
of New York imder the order of arrest made 
in the action in the court of common pleas 
in and for the city and county of New York, 
wherein Lazarus Hallgarten is plaintife, and 
Henry Jacoby and another are defendants, 
and that all further proceedings in the said 
action be and the same hereby are stayed to 
await the determination of this court in 
bankruptcy on the question of the discharge 
of said Jacoby. And it is further ordered 
that all further proceedings in the action now 
pending In the supreme court of the state of 
New York in and for the city and county of 
New York, wherein John A. Lockwood is 
plaintiff, and Henry Jacoby "and another are 
defendants, be and the same hereby are stay- 
ed to await the determination of this court 
in bankruptcy on the question of the dis- 
chai'ge of said Henry Jacoby. 

And it is further ordered that in the action 
in the supreme court of the state of New 
York, in and for the city and county of New 
York, wherein Oliver E. Wobd, Israel A. 
Barker, and John Maxwell are plaintiffs, and 
Henry Jacoby and another are defendants, 
it be referred to Joseph Gutman, Jr., Esquire, 
a commissioner of the circuit court of the 
United States for the Southern district of 
New York, as a referee, to take and certify 
evidence upon the question as to whether or 
not the said action is founded on a debt or 
claim created by the fraud or embezzlement 
of the said bankrupt or by his defalcation as 



a public officer, or while acting In any fidu- 
ciary character, and to report thereon with 
all convenient speed. And it is further or- 
dered that in the action in the supreme court 
of the state of New York in and for the city 
and county of New York, wherein Solomon 
Mannes is plaintiff, and Henry Jacoby and 
another are defendants, it be referred to the 
said Gutman, as a referee to take and certify 
evidence upon the question as to whether or 
not the said action is founded on a debt or 
claim created by the fraud or embezzlement 
of the said bankrupt, or by his defalcation 
as a public officer, or while acting in any 
fiduciary character, and to report thereon 
with all convenient speed. And it is further 
ordered that all parties shall have due pre- 
vious notice of all proceedings before said 
referee hereunder, and the opportunity of at- 
tending before him, and shaU be at liberty 
to examine the said bankrupt and any other 
witnesses in the premises, and that all fur- 
ther proceedings in the said last named two 
actions, except such as relate exclusively to 
the holding of the said Jacoby in custody un- 
der the said orders of arrest therein, be and 
the same are hereby stayed to await the de- 
termination of this court in bankruptcy on 
the question of the discharge of said Jacoby. 



Case M^o. 7,166. 

In re JACOBY. 

[1 Wkly. Notes Cas. 15.] 

District Court, E. D. Pennsylvania. Oct., 1874. 

Postponement of Proof bt RbOisteb — Resi- 
BEXT Assignee. 

At the first meeting of creditors held in 
Norristown, the register (Chase) postponed 
certain proofs of debt until an assignee was 
chosen; some on account of informalities 
and others for objections made which threw 
a doubt on their validity. At said meeting 
George B. Snyder, of Philadelphia, was 
chosen assignee of the bankrupt, who resid- 
ed and did business in Norristown. Excep- 
tions were taken to the rulings of the reg- 
ister in regard to postponing said proofs, and 
to the election of an assignee not resident in 
the same place as the bankrupt The pro- 
ceedings were reported to the court, with the 
exceptions thereto. 

J. V. Gotwaltz, for exceptant. 

THE COURT held that a postponement of 
proof of a claim until an assignee is chosen 
is entirely within the discretion of the reg- 
ister, under the 23d section of the bankrupt 
act [of 1867 (14 Stat 528)], and suggested 
that the parties should agree on a suitable 
person residing in Norristown to be associat- 
ed with Mr. Snyder as co-assignee. 



JACOBY (UNITED STATES v.). See Case 
No. 15,462. 
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Case ITo. 7,167. 

JACQUES V. COIiLINS et al. 

[2 Blatchf. 23.] 1 

Circuit Court, S. D. New York. May 25, 1846. 

Discovert — Statdtort Proceedings — Act op 
September 24, 1789— Form op Petition. 

1. In a proceeding in this court under section 
15 of the judidary act of September 24, 1(89 
(1 Stat. 82), to obtain a discovery, in an action 
at law, of documents in the possession of the 
adverse party, it is only requisite that the cause 
should be at issue, and that the court should 
be satisfied liiat the evidence required to be dis- 
closed will be pertinent to such issue, and that 
the circumstances , should be those in which a 
discovery would be decreed in chancery. 

[Cited in U. S. v. Youngs, Case No. 16,783; 
Paine v. "Warren, 33 Fed. 338; Kirkpatrick 
V. Pope Manuf g Co., 61 Fed. 48; Exchange 
Nat. Bank v. Washita Cattle Co., Id. 191.] 

2. It is not necessary that the petition for 
the discovery should contain the formalities of 
a bill of discovery in chancery; but it is enough 
if it contains a notice to the opposite party of 
the time and place of making the application, 
and a plain designation of the documents sought 
for. 

[Cited in Gregory v. Chicago, M. & St. P. R. 
B., 10 Fed. 531.] 

This was an action at law to recover 
damages for alleged false representations 
made by the defendants [Edward K. Col- 
lins and others] concerning the character 
and condition of divers goods shipped at 
New-York by one De Goer on board a ves- 
sel for England, the plaintiff [John Jacques] 
averring that, by reason of those repre- 
sentations, he was induced to advance a 
large sum of money to De Goer, by way of 
loan, on the goods as security, which mon- 
ey was entirely lost The defendants now 
presented a petition to the couirt, setting 
forth that the cause was at issue; that, 
prior to thfe making of the loan, a corre- 
spondence took place between the plaintiff 
and De Goer, in which the special motives 
and reasons for the loan were set forth, 
the reverse of those averred in the declara- 
tion; that the loan was made on certain 
bills of lading, invoices, and other docu- 
ments, transferred to or deposited with the 
plaintiff by De Goer, as security for the 
loan; that De Goer had absconded, and his 
testimony as a witness could not be obtain- 
ed; that the defendants had served a writ- 
ten notice on the plaintiff to deposit the 
correspondence and the other papers with the 
clerk of this court, so that the defendants 
might take copies of them, or to serve cop- 
ies of them, duly verified, on or before a 
day named, but the notice had not been 
complied with; that the papers in question 
were not in the possession or under the con- 
trol of the defendants; and that the discov- 
ery of them was necessary to enable the 
defendants to prepare for trial. The peti- 
tion prayed a discovery either by a deposit 
with the clerk, or by the service of sworn 

1 [Reported" by Samuel Blatcbford, Esq., and 
here reprinted by permission.] 
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copies, and was verified by one of the de- 
fendants, to the effect that the papers were 
not in their possession or under their con- 
trol, and that the affiant was a«Vised by 
counsel and believed that the discovery was 
necessary to enable the defendants to pre- 
pare for trial. There was added a certifi- 
cate of counsel that he had given such ad- 
vice. 

Francis B. Cutting, for plaintiff. 

Seth P. Staples and John Anthon, for 
defendants. 

BETTS, District Judge. The petition now 
presented conforms to the course of prac- 
tice in the state courts (Grab. Pr. bk. 3, 
c. 6), but an objection is taken to its suf- 
ficiency, on the ground that, if it were filed 
in chancery to compel a discovery of the 
same papers, it would be bad on general 
demurrer, and that the present proceeding 
is substantially of the same character as 
if it were had in equity. 

The supreme court of New York seems to 
regard the state statute as transferring to 
the law courts the jurisdiction and prac- 
tice of chanceiy in relation to this subject 
of discovery, to be- exercised conformably 
to standmg rules of court. Townsend v. 
Lawrence, 9 Wend. 458. There is a differ- 
ence, however, in the terms of the state and 
United States statutes, which may perhaps 
require some diversity of proceeding in ex- 
ecuting them. 2 Rev. St. 199, §§ 21, 22; Act 
Sept. 24, 1789, § 15 {1 Stat. 82).* The act of 
congress requires that the circumstances 
shall be those in which a discovery would 
be decreed in chancery, but it in no respect 
designates the chancery practice as the 
mode by which the law courts shall ex- 
ecute the power. It also differs from the 
state statute in limiting the proceeding to 
eases in which issue is joined, and in which 
it is made to appear satisfactorily to the 
court that the evidence required to be dis- 
closed will be pertinent to such issue. 

No method of proceeding being prescribed 
by congress, this court has always consid- 
ered the purpose of the act best fulfilled 
by adopting the most simple and expedi- 
tious course of procedure, and avoiding the 
formalities of a bill of discovery in chan- 
cery. A mere notice to the opposite party 
of the time and place of application, and a 
plain designation of the documents or pieces 
of evidence sought for, have been acted 
upon in this court as sufficiently fulfilling 
the terms of the law. 

The standing rules of this court make no 
direct provision for this proceeding, and 
the adoption by them of the state rules, to 
apply in cases where none are specifically 
established by this court, may very well 
embrace the regulations of the supreme 
court of the state governing these applica- 
tions. The petition in this ease, whether 
considered in that view, or only in rela- 
tion to its constituent parts, is sufficient in 
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substance, and adequate notice has been 
given to the plaintiff. The objection, there- 
fore, that the petition is defective as a bill 
of discovery, cannot avail, and the plain- 
tiff mnst produce and leave with the clerk 
the papers called for by the petition, or, at 
his election, sei*ve copies of them on the 
defendants' attorney. 

LUpon the trial the verdict was in favor of 
the defendants. Case No. 7,168.] 



Case IJTo. 7,168. 

JACQUES V. COLLINS et al. 

[19 Hunt, Mer. Mag. 183.] 

Circuit Court, S. D. New York. 1848. 

Shipping — False Bepresestations— Desckiptiok 
IX Invoice. 

[1. Shippers for the account and risl: of an- 
other, having had no opportunity of examining 
the goods, are not liable to the consignee for a 
false description thereof in the invoice upon the 
faith of which the consignee has made advan- 
ces to the owner, when such false description 
has been ignorantly copied by the shippers 
from the invoice under which the goods were 
imported into the port of shipment.] 

[2. False representations afford no cause of 
action, unless it appears that plaintiff relied 
upon them.] 

[This was an action at law by Jean Jac- 
ques, an alien, against Edward K. Collins 
and others, for false representations. A 
petition by the defendants for the discovery 
of certain papers in the possession of the 
plaintiff was granted. Case No. 7,167.] 

Early in September, 1835, Messrs. E. K. 
Collins & Co., of this city, received a letter 
from one S. X. Barnard, of New Orleans, 
informing them that he had shipped to their 
order 14 bales of sarsapariUa belonging to 
his friend J. B. De Goer, of Mexico, which 
he requested E. K. Collins & Co. to store 
in a dry place until the arrival of De Goer, 
who was coming on to New York with 73 
ceroons of cochineal, which he was about 
to ship to London. The sarsapariUa arriv- 
ed, and was stored by E. K- Collins & Co. 
according to the order of Barnard. With 
Barnard, the defendants had no acquaint- 
ance; the name was printed in the bill of 
lading, giving the impression of an establish- 
ed house. 

About the same time, when the said letter 
purported to have been written, a person 
of very gentlemanly address and appear- 
ance, apparently a Mexican, presented him- 
self on board the Arkansas, Rice, master, at 
New Orleans, and wished to engage freight 
for 73 ceroons of merchandise, declaring also 
his intention to come to New York as pas- 
senger. He accordingly, after some nego- 
tiation, engaged his passage and freight, and 
the 73 ceroons were shipped, and bills of 
lading signed, calling them 73 ceroons mer- 
chandise. On the voyage to New York, De 
Goer inquired of the captain the standing of 
the defendants, and also of Goodhue, & 



Co., and Howland & Aspinwall, being anx- 
ious to make up his mind to which house he 
would consign his ceroons. He also, at the 
same time, told the captain that the ceroons 
contained cochineal. On the amval of the 
Arkansas in New York, and somewhere 
about the 4th of October, 1845, Mr. De Goer 
presented himself at the counting house of 
E. K. Collins & Co. with a letter of intro- 
duction from S. X. Barnard. He also brought 
with him about $1,000, which he placed in 
their hands for safe keeping. A few days 
after this, he caused the 73 ceroons of coch- 
ineal to be advertised for sale. The ce- 
roons remained on board the Arkansas. A 
box however containing 73 small tin boxes, 
said to be samples from each ceroon, was 
exposed at the store of the defendants to 
the examination of purchasers. The quality 
was highly approved of by the brokers who 
examined it, but no sales took place, the price 
being above the market. The reason assign- 
ed by De Goer for this was the expected 
war with Mexico, which would, in his judg- 
ment, much enhance the value. Having fail- 
ed to make any sales, De Goer resolved to 
send his cochineal to London, and according- 
ly requested Mr. Collins to ship for him. He 
engaged freight on board the British bark 
Cosmo, bound to Bristol, of which vessel the 
plaintiff was the consignee. 

The defendant's cartmen, under the direc- 
tion of De Goer, conveyed the goods from 
the Arkansas to the Cosmo. The bills of 
lading were filled up in the name of the de- 
fendants, as shippers, describing the article 
as 73 ceroons of merchandise. The invoice 
was a copy of the one brought on by De 
Goer, naming the article cochineal, the 
weights were Spanish, and at the foot the 
foreign expenses and charges, together with 
those in New York, were entered. The de- 
fendants, by this invoice, appeared as the 
shippers for the account and risk of De Goer. 
They, at the request of De Goer, insured the 
article with several companies as cochineal, 
loss payable to themselves or order. They 
also cleared the article at the custom-house 
in New York as cochineal. The only service 
for which they charged any commission was 
the insuring. After the ceroons had been 
about ten days on board the plaintiff's ves- 
sel, he advanced to De Goer $11,500 on the 
cochineal, and had the same consigned to 
one Bushnell, in Bristol. To Bushnell, De 
Goer wrote full instructions, and, among 
others, bound him, on account of the ex- 
pected war, not to sell under forty days; 
and, if a proper price could not be obtained 
at Bristol, to send the article to London. 
The Cosmo arrived at Bristol early in De- 
cember, and, the market not affording a 
purchaser, it was sent to London. There, 
under some direction in relation to the sepa- 
ration of qualities, the ceroons were opened, 
and were all found to contain Indian com. 
De Goer has never since been heard of. 

The plaintiff set up a custom among 
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itiercliants to advance and loan money on 
the production of tlie bill of lading, in- 
voice, and policy of insurance, and insisted 
that under this usage the defendants ought 
to have examined the article before they 
signed an invoice which represented it as 
cochineal. That, having made a false rep- 
resentation negligently, it -was a fraud in 
law, and they were bound to reimburse the 
plaintiff, who had sustained a loss by their 
improper act The usage to advance on such 
papers when the goods were on the high 
seas was not contested, nor when the goods 
were here, and a well-known resident mer- 
chant asked the advance; but it was fully 
proved that, when a stranger appeared to 
be the owner, it was the usage of merchants 
to call personally on the shipper and learn 
his history and standing. The defendants 
also proved that it was the usage of for- 
warding merchants to copy the invoice sent 
to them by the principal when they failed to 
sell, and were directed to ship the article 
to another port, without examining the con- 
tents or packages, conjSning themselves mere- 
ly to the examination of the numbers and 
marks. 

The defendants also proved, by several 
highly respectable merchants, that cochineal 
is put up in a peculiar way; that it is first 
contained in a linen bag called a "shirt," 
that this is secured by an outer case of ox 
hides, closely sowed with thongs, and this 
is again contained in a covering of grass 
matting; that each ceroon, on account of 
the peculiarity in the packing, is accom- 
panied by a tin box containing the sample, 
by which it is uniformly sold; that when a 
consignee fails to sell, and is directed to 
send it elsewhere, he copies the original 
invoice, and ascertains that the number of 
ceroons is right, but never examines the 
contents to see whether the ceroons truly 
contain cochineal; that after sale, and at no 
other time, the purchaser opens a triangular 
space in the hide, and so ascertains the 
quality. 

Cutting & Lord, for plaintiff. 

Anthon, Staples & Wood, for defendants. 

NELSON, Circuit Justice, charged the jury 
that as to the custom proved by the plain- 
tiff it did not go far enough,— it did not 
show that it was the usage of merchants to 
hold the shipper responsible for advances, 
when the article so shipped proves to be 
an imposition; that, to make the defendants 
responsible, the plaintiff was boimd to prove 
that he knew the ceroons did not contain cochi- 
neal, and fraudulently represented that they 
did, or, if they did not know what the con- 
tents were, that they, with the like intent 
to defraud, represented as a fact a matter 
of which they had no knowledge; that the 
only representation alleged in the case was 
the description in the invoice; that no verbal 
representation was proved; that, as they 



were imder no obligation to examine the 
article, the false statement in the invoice 
would not charge them, unless they had 
made up the invoice with intent to defraud; 
that, also, it did not appear that the plain- 
tiff had loaned upon the inspection of the 
papers,— -he might have relied oh the ap- 
liearance of Mr. De Goer and on the pos- 
session of the goods; that, as the claim 
here was highly penal, most unquestionable 
evidence was necessary to affect the de- 
fendants. 

The jury returned a verdict for defendants. 



JACQUES (DERBY v.). See Case No. 3,817. 

JACQUES (WELLS v.). See Cases Nos. 17,- 
398 and 17,399. 



Case Wo. 7,169. 

JACQUETTE v. HUGUNON. 

[2 McLean, 129.] i 

Circuit Court, D. Illinois. June, 1840. 

Pleading at Lat7 — Nil Debet — Action upon 

■ JDDGMENTS — ^NOL TiEL RECORD — FLEAS. 

1. Nil debet cannot be pleaded to an action on 
a judgment. 

[Cited in Wilcox v. Kassick, 2 Mich. 170.] 

2. The judgment is as final and conclusive 
in every other state, as in the one where it is 
entered, 

[Cited in Bumham v. Webster, Case No. 2,- 

179.] 
[Cited in Melhop v. Doane, 31 Iowa, 400; Paine 

V. Schenectady Ins. Co., 11 B. I. 416.] 

3. The plea of nul tiel record brings before the 
court the validity of the judgment and the de- 
scription of it, as set forth in the declaration. 

4. A release, the statute of limitations, or pay- 
ment, may be pleaded. 

[Cited in Harding v. Hawkins, 141 111. 577, 
31 N. E. 307.] 

[Action at law by Joseph Jacquette against 
Daniel Hugunon.] 

Mr. Butterfield, for plaintiff. 
Mr. Spring, for defendant. 

OPINION OF THE COURT. This suit is 
brought on the record of a judgment obtained 
in the state of New York. The defendant 
filed the pleas of nul tiel record and nil debet, 
and the question is whether the latter plea 
can be pleaded to an action on a judgment. 
Under the constitution and laws of the 
United States a judgment obtained in one 
state has the same effect in every other- state. 
It is conclusive of the subject matter of con- 
troversy, and no plea can be filed which con- 
tradicts the record. The statute of limita- 
tions of the state where the suit is brought 
may be pleaded, also a release or payment, 
but the plea of nil debet which controverts 
the judgment, cannot be pleaded. Armstrong 
V. Carson [Case No. 543]; Mills v. Duryee, 
7 Oranch [11 U. S.] 481; Hampton v. Mc- 

1 PReported Dy Hon. John McLean, Circuit 
Justice.] 
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Connel, 3 Wheat. [16 U. S.] 234; McElmayle 
V. Cohen, 13 Pet. [38 V. S.} 324. The plea 
of nul tiel record is the proper and the only 
plea that brings before the court the validity 
of the record, and the description of it as 
set forth in the declaration. The demurrer 
to the plea of nil debet, considered as filed, 
is sustained. 



Case No. 7,170. 

Es parte JAFFKAY et al. 

In re WAITE et al. 

[1 Lowell, 321; 1 2 N. B. R. 452 (Quarto, 146); 
2 Am. Law T. Rep. Bankr. 77.] 

District Court, D. Massachusetts, April, 1869. 

ISVOLUNTAKT BANKRUPTCY — PrOSECDTING CBED- 

iTOR — CoussEi, Fee — Costs. 

1. A creditor who successfully prosecutes a 
petition in invitum for adjudication of bank- 
ruptcy, may tas reasonable counsel fees as 
part of the costs to be paid in full out of the 

[Cited in Re Schwab, Case No. 12,498; Re 
Mitteldorfer, Id. 9,675; Re King, Id. 7,780; 
Re New York Mail S. S. Co., Id. 10,208.] 

2. The fee bill of 1853 (10 Stat. 161), does 
not interfere with the practice of courts of eq- 
uity to allow counsel fees as costs in certain 
cases. 

3. Costs can be tased for only two counsel of 
the same party. 

4. The expense of a short-hand writer can- 
not be taxed. 

[This -was a petition by E. S. Jaflray & Co. 
for an adjudication of bankruptcy against 
Walter H. Waite and E. J. Crocker. See 
Case No. 17,044.] 

Edwin H. Abbot, for petitioning creditors. 

LOWELL, District Judge. The petition in 
this ease was filed against the bankrupts by 
a firm whose debt was much larger than 
those of all other creditors together, and was 
founded on an alleged act of bankruptcy 
committed in the then recent execution of a 
mortgage of the entire property of the bank- 
rupts. A jury trial was waived and a long 
hearing was had before me on oral evidence, 
which resulted in an adjudication of bank- 
ruptcy, on the ground that the mortgage was 
a technical fi-aud (Re Waite [Case No. 17,- 
044]); and following upon this a compromise 
was made by the assignees with the mort- 
gagee, by which about eight thousand dol- 
lars were paid for the benefit of the unse- 
cured creditors, assuring them a dividend of 
twenty-five per cent. ' The case is now ready 
for settlement, and the petitioning creditors 
ask that counsel fees may be allowed them 
out of the estate. The assignees do not op- 
pose, but submit their rights and duties in 
the premises to the decision of the court. 

Two authorities are cited in support of 
this taxation: In re Williams [Case No. 17,- 

i [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



704], and In re O'Hara [Id. 10,465], and none 
are known to me which are opposed to it; 
but, on the contrary, I am Informed that 
the practice has been followed in some dis- 
tricts in cases Which have not been reported. 
The reasons given in these judgments for 
allowing- counsel fees to be paid out of tlie 
fund are convincing. A petition in invitum 
to have a debtor adjudged bankrupt is for 
the benefit of all his unsecured creditors; 
and a favorable decree gives them all a pro- 
portionate advantage, and the court has no 
power to order, as is often done in chancei*y, 
that this advantage shall depend upon their 
contributing to the expenses of the suit; but 
any creditor may carry on the proceedings 
if the petitioner should refuse or neglect to 
do so; and after adjudication all may prove 
their debts. In this case the fund from 
which the dividend will be paid is due en- 
tirely to the exertions of the petitioners in 
setting aside the mortgage; and in most 
cases, though not in this, no single creditor, 
nor any three or four of them, have a suffi- 
cient interest to enable them to imdertake 
the conduct of the proceedings without pos- 
itive loss of money if they cannot tax the 
expenses upon the fund, for those expenses 
will usually exceed the dividend on their 
debts. At the same time the promptness 
and secrecy which are often vital to the suc- 
cess of these cases, the number and various 
residences of the creditors, and the difficulty 
of combining them in any joint enterprise, 
present obstructions, some of which will 
exist in all cases, and which must tend to 
prevent this matter from being properly reg- 
ulated by agreements among the creditors 
before suit brought, and to discourage a re- 
sort to the court of bankruptcy in those 
cases in which its jurisdiction is the most 
necessary and beneficial, and to put creditors 
at a disadvantage in their dealings with a 
debtor who is disposed to force them into a 
settlement of his own proposing. Such set- 
tlements, when fairly entered into between 
persons equally informed of their rights, and 
equally able to enforce them, are not to be 
discoimtenaneed; but it is of the utmost im- 
portance that the parties to them should 
stand, as far as possible, on equal ground. 

The strong equities of the petitioners' case 
are not difficult to discover; and the practice 
under the act of 1841 [5 Stat 440], was to 
allow such a charge out of the assets, as I 
find by examining the records. My doubt 
was of my power in the premises under the 
fee bill of 26 Feb., 1853 (10 Stat 101) which 
does not appear to sanction it, and does ap- 
pear to be intended to cover the whole 
ground of taxation of costs at law and in 
equity and admiralty; and by the genei-al 
orders, these petitions follow the rule of 
cases in equity in all matters of costs. Up- 
on reflection I have concluded that the fee 
bill is probably intended to reach only tax- 
able costs commonly so called, and may have 
its full effect wiliiout being construed to 
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take away the power of a court of equity 
to permit counsel fees to be taxed in those 
■cases where a fund is in court, upon or to 
which different parties have, distinct rights 
or claims, as when a trustee applies for in- 
structions, and causes the adverse parties to 
interplead. In these and some other cases, 
•in the Massachusetts practice, the statutes 
regulating costs are not held to have taken 
away the power of the courts in this matter. 

I have heen referred to the record of a 
case in equity in the circuit court in which 
Judge Sprague, since the passage of the fee 
bill, ordered the counsel fees of all parties 
to be paid out of the fund; and Judge Kane 
adopted a like rule in Ex parte Plitt [Case 
No. 11,228]. These decisions, and those .in 
bankruptcy already cited, fully justify me 
in construing the statute in the way which 
the equities of the case so clearly demand. 

The register has reported that the fees 
charged are reasonable, and that full value 
has been received for them in the services 
rendered. In this opinion I concur; and 
conadering, as I have already shown, that 
the dividend as weU as the adjudication de- 
pended upon the result of the hearing, the 
petitioning creditor did the work of the as- 
signee as well as his own; and it was so 
well done that no further action was needed. 
I shall allow the charges for retainers and 
those for the trial fees of two counsel as 
taxed; three counsel are not permitted to 
speak for the same party, and did not do so 
in this case; and I must disallow the taxa- 
lion for the third counsel. Nor can I, con- 
sistently with our practice, tax the charge 
for reporting the evidence. It is to be 
hoped that the time will come when we may 
employ a short-hand reporter responsible to 
the court, as is now done in many other 
tribunals; for the practice would undoubted- 
ly tend to the furtherance of economy as 
well as of justice. Counsel fees to be taxed. 
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JAFFRAY V. DENNIS.* 

[2 Wash. C. O. 253.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1S08. 

Interest — ^Rate — Proof. 

1. To prove the rate of interest allowed in 
any one of the states of the TTnited States, the 
law of the state must be produced. 

2. The rate of interest fixed hy the law of 
■Georgia, the contract having heen made there, 
will be allowed in the courts of the United 
States, altiiough it may exceed the rate au- 
thorized hy the law of the state, in which the 
■circuit court holds its sessions. 

[Cited in brief in Kavanangh v. Day, 10 B. 
I. 399.1 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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This was an action on an account, con- 
tracted and settled in Savannah. The plain- 
tifPs counsel claimed eight per centum as the 
legal interest of Georgia; which rate of in- 
terest he proved by a witness. 

THE COURT informed the counsel, that 
he must produce the law of Georgia, if he 
claimed higher interest than is allowed here. 
In the several states of the Union, the rate 
of interest is regulated by law; and there- 
fore, any other species of evidence than the 
law itself, is inadmissible. It is otherwise 
as to foreign countries, where the rate of in- 
terest is regulated by custom. The jury, 
however, may find six per centum; and upon 
examining the law, if it can be procured, we 
can make an addition, if the Georgia interest 
be higher, provided both parties agree. 

This was agreed to. Verdict at the rate 
of six per centum. 

The law of Georgia was afterwards pro- 
duced; and the court increased the judgment 
by the addition of the two per cent. 
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JAFFBAY et al. v. MURPHY. 

[19 Int Rev. Rec. 143.] 

Circuit Court, S. D. New York. 1874. 

Construction op Tariffs. 

1. When the terms used in a tarifE act are 
general, they include all the subordinate or spe- 
cial kinds of the goods so generally described, 
notwithstanding that dealers and others, in 
speaking of a particular kind of such goods, 
commercially describe them usually by a spe- 
cific name. 

2. In section 8 of the act of June 30. 1864 
[13 Stat. 210], the term "silk" before tiie ar- 
ticles therein enumerated, e. g., "silk vestings, 
laces ..... etc.," in the ab- 
sence of any other consideration than the terms 
of the statute, the word "silk laces" embrace 
all laces made of silk; and to restrain or limit 
this meaning it is not enough that witnesses 
say that, in commerce, a thing included in the 
general designation is usually or universally 
spoken of by its specific, particular name. 

[Cited in Morrison v. Arthur, Case No. 9,842.] 
[See Duden v. Murphy, Case No. 4,113.] 

3. Specific names, however, when used in 
tariff acts, are to be construed according to their 
general use in trade and commerce. 

[Cited in Arthur v. Morrison, 96 U. S. 110.] 

4. Proof as to the commercial designation 
'of an article named in a tarifE must go to show 
that the name of the goods in question is iden- 
tical with the specific term used in the statute. 

5. Proof that a silk lace is known in trade as 
"black thread lace" does not take it out of the 
duty laid upon it as silk lace in 1864. and sub- 
ject it to duty under a prior act designating 
"thread lace." 

6. Unless the goods in question were them- 
selves specifically known exactly as "thread 
lace," to distinguish them from other laces made 
of silk (in which case congress must be pre- 
sumed to recognize the distinction), they were 
dutiable at sixly per cent, ad valorem under 
section 8 of the act of June 30, 1864. 

[Cited in Morrison v. Arthur, Case No. 9,842.] 
[See Duden v. Murphy, Case No. 4,113.] 
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[This was an action at law by E. S. Jafifray 
and others against Thomas Murphy to re- 
cover an excess of duties illegally exacted by 
him as collector of the port of New York.] 

Isaac Phillips and Stanley & Clark, for 
plaintiffs. 
H. B. Tremain, for defendant 

WOODRUFF, Circuit Judge (charging 
jury). I shall not deem it my duty in this 
case to enter very largely into the discussion 
of the testimony, but hope to be able to pre- 
sent to you the rules of law applicable to 
the case in a form which will be intelligible 
to you. I shall go so far by way of illustra- 
tion, and refer to some testimony, perhaps, 
as may be sufficient to enable you to apply 
those rules to the particular case in question. 
The plaintiffs here paid to the United States, 
upon the specific goods which are In contro- 
versy, a duty of sixty per cent ad valorem. 
They claim that thirly per cent only should 
have been exacted. No question is made- 
here now that they protested against the 
exaction in due season, and complied with 
aU the preliminary steps which are prescrib- 
ed by the statute to entitle them to come in- 
to this com't and assert theh* claim to a re- 
imbursement; and they are, therefore, in a 
situation to claim reimbursement, and to 
have your verdict for the amount it legally 
exacted, if such exaction be npon the evi- 
dence as you shall find it an Illegal one. The 
defendant comes in answer to this claim to 
Justify the exaction of the duty of sixty per 
cent; and upon the defendant is the burthen 
of justifying that exaction by proving, to 
your satisfaction, facts which, according to 
the law as it shall be expounded to you by 
the court entitled him to require sixty in 
place of thirty per cent And for that pur- 
pose the defendant refers to the statute, to 
the terms of which I will call your attention. 
It is founded in the eighth section of the act 
of June 30, 1864 [13 Stat. 210], in these 
words: "On and after the day and year pre- 
viously mentioned in the act, in lieu of the 
duties heretofore imposed by law on the ar- 
ticles hereinafter mentioned, there shall be 
levied, collected, and paid on the goods, 
wares, and merchandise enumerated and pro- 
vided for in this section imported from for- 
eign countries the following duties and rates 
of duty; that is to say, on all silk vestings, 
pongees, shawls, scarfs, mantillas, pelerines, 
handkerchiefs, veils, laces, shirts, drawers, 
bonnets," and other articles which I need not 
dwell upon, sixty per cent ad valorem. "Silk 
laces" are the important words in ques- 
tion in this case. 

Now, gentlemen, that statute, and those 
words of that statute, are in form general 
on "silk laces." Its words are apt to include 
all laces made of silk. Its language is in- 
telligible; it is comprehensive; it is a part of 
a statute which contains classifications of 
goods according to the material of which 



they are made. The statute is not exclusive- 
ly occupied in classifying by material, but 
many of its clauses classify the subject of 
duty by the material of which it is made; 
and this section does not purport to specify 
or particularize the kinds of laces made of 
silk which it defines. It is "on silk laces," 
without discrimination, without pointing at 
all to the name by which they are known 
in commerce, and without specifying at all 
any of the different kinds of laces made of 
silk of which the witnesses have spoken; 
ind it is my duty to say to you, gentlemen, 
that the mere fact that silk laces are divid- 
ed into kinds, which in trade and commerce 
are designated by descriptive names which 
are known as designating different kinds of 
silk laces, is not enough to take any goods 
out of these comprehensive terms. Nor does 
the fact (if it be proved) that some laces made 
of silk are made by machinery, and some 
laces made of sdlk are made by hand, of it- 
self withdraw any of them from the general 
designation of silk laces which is employed 
in this section of the statute. 

The tariff acts generally, as I have said of 
this particular act employ two modes of 
designating the subjects of duty; perhaps 
more, but two in particular which are per- 
tinent to the discussion which has been had 
before you, and which may be important, 
perhaps, when you come to apply what I 
have to say to you to the evidence, and to the 
consideration of this case. One is, as I have 
suggested, the classification with reference to 
the material of which the goods are made, 
and another is by specific technical names 
given to specific articles. Now, gentlemen, 
when the goods which are subjects of duty 
are designated by the material of which they 
are made or composed, the statute is to be 
construed as presumptively including such 
goods by whatever subordinate or specific 
name they may be known; and though all 
in the commercial world are in the habit of 
using the specific name when they speak of 
the particular article in question. For ex- 
ample, to illustrate: If we have a tariff act 
which imposes a particular duty on cotton 
goods, if that designation alone is used in the 
legislation pertaining to the subject of duty 
upon the importations, it presumptively in- 
cludes all cotton goods, even though import- 
ers, merchants, dealers, and customers all 
the country through, when they speak of a 
particular kind of goods made of cotton, 
always give the special name of the article; 
as, for example, under this attempted illus- 
tration, muslin, cambric muslin, cotton dril- 
ling, cotton shirting, cotton sheeting. Doubt- 
less the list might be largely increased, pro- 
viding that customers wanting cambric mus- 
lin never go into a store and ask for cotton 
goods, or providing that importers importing 
cambric muslin never advertise or speak of 
it among themselves or import it or deal in 
it with customers, under the name of cotton 
goods, but deal in it and speak of it as cam- 



[13 Fed. Cas.jjage 287] 

brie muslin, or that parties who deal in or 
are in the hahit of selling or using cotton 
drilling use that as the appropriate commer- 
cial name, -would not tend to withdraw those 
goods^would not withdraw those goods from 
the general designation in a statute wherein 
a duty was imposed upon cotton goods, they 
being made of cotton, which I have assumed 
for the "purposes of my illustration. In such 
cases, gentlemen, the terms of the statute 
include all the subordinate , or special kinds 
of cotton goods, notwithstanding that dealers 
and others— men in trade and commerce- 
when they speak of the goods they want, or 
the goods they offer for sale, or the goods 
they wish to buy, describe them by the 
specific name of the article which they wish 
to buy, sell, advertise, or import 

A similar illustration might be supposed in 
regard to silk goods. These suggestions are 
hypothetical, and are only given to you that 
you may undei'stand the view which the 
court takes of the law. I say a similar il- 
lustration might be supposed in regard to 
silk goods and their various subordinate 
names; for instance, suppose there is a duty 
on silk goods, and nothing else in a statute 
or prior legislation to limit or control the 
signification, then, as I have before said, the 
term would indicate all goods made of silk. 
Possibly, also, it might include some goods 
that contained part cotton, if such were in 
use and were made, imported, and known in 
trade and commerce as silk laces. But leav- 
ing that point out of view, as it is not ma- 
terial here, it is sufficient to say that it 
would include all goods made of silk. Now, 
I say, the fact that customers and dealers, 
importers, traders, and commercial men at 
large, or the whole world, were in the habit 
of asking for taffeta when they wanted 
tafEeta, or advertising tafCetas if they had 
taffetas for sale, and that taffetas were there- 
fore known as descriptive of the particular 
article among commercial men throughout 
the country— or lute-strings or any of those 
terms which are descriptive subordinate des- 
ignations of a kind of sUk goods. I say that 
evidence that the importer had introduced 
them into the market and entered them by 
their specific name would not withdraw them 
from the general designation of silk goods. 
So here in the application of this statute to 
the case which is now before you, in the ab- 
sence of any other consideration than the 
terms of the statute, the word silk laces em- 
brace all laces made of silk; and to take any 
kind of silk laces out of the classification im- 
posing a duty of sixty per cent, it is not 
enough that the plaintiffs show that some 
laces made of silk are commonly known as 
blonde laces, or that some laces made of silk 
are commonly known (and no matter how 
extensively or among what class) as Brussels 
lace, or that some are commonly known as 
thread laces, guipure laces, etc, I say it is 
not enough; and I have been thus precise 
.and particular in order that you may not be 
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misled by the idea that where general terms 
are used in the statute, they do not embrace 
the particulars. They do embrace the par- 
ticulars, if there be nothing else to throw 
light upon the subject, and to restrain then- 
meaning or withdraw particular articles from 
it I therefore say again, it is not enough 
that the witnesses, merchants, or others say 
that, in trade and commerce, a thing in- 
cluded in the general designation is common- 
ly or universally spoken of by its specific, 
particular name, in order to designate a par- 
ticular kind of silk laces which the customer 
has in view, or which the merchant desires 
to buy or import 

Now, gentlemen, starting with these gen- 
eral propositions, which I desire to make en- 
th*ely specific, and hope to make intelligible, 
I come to inquire what then is the precise 
question in this case. It is claimed here that 
in trade and commerce a discriminative term 
has been long used to designate the particu- 
lar goods now in question, which has been 
adopted by congress even, and which has 
operated to withdraw the goods now in ques- 
tion from the general description, and has 
assigned them to a distinct class or subject 
of duty. Now such a result might be 
wrought out by a universal practice among 
merchants and dealers, men conversant with 
the articles in question, of discriminating be- 
tween silk laces and the goods in question; 
and if that has come to be the rmiversal ac- 
ceptation of the term appropriately describ- 
ing these goods, so as to give to the term 
"sUk laces" a technical meaning instead of a 
general meaning as I have just defined it, 
and as it is on its face, then the particular 
name would prevail in the statute, and this 
would be specially true if we found that 
congress itself had adopted the designation 
into its legislation. 

Now in support of the claim that these 
goods now in question have been withdrawn 
from the -general designation, "sUk laces," 
and have acquired a specific name, counsel 
referred to the fact that in the statute of 1861 
[12 Stat. 178],' there were two clauses, one of 
which corresponds substantially with the act 
under which this duty - was exacted, and 
which employs the term "silk laces" and an- 
other clause which is not found in the act 
now in question, and which speaks of thread 
laces as a distinct and specific thing, indi- 
cating that in the eye of the legislators there 
was a distinction arising from the usage of 
trade, and the common acceptation of the 
terms in the community to which they were 
addressing their laws, which it became them 
to recognize, and to which their law should 
be applicable. We find this clause on which 
the counsel rely, in the act of 1861, first a 
clause which prescribes the duty upon silk 
ribbons, galloons, braids, fringes, laces, tas- 
sels, buttons, button cloths, etc. Now if 1 
were called upon to construe the words of 
that section, I should be compelled to say to 
you, so far as laces are concerned, just what 
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I have been compelled to say to you in re- 
gard to this section of the act of 1864, under 
which the duty was exacted, that it is com- 
prehensive, that on its face and in the ab- 
sence of any consideration afiCecting its con- 
struction, it embraces all laces made of silk, 
just as I have said of the act of 1864. And 
whereas the duty upon the laces described in 
section sixteen is fixed at thirty per cent, ad 
valorem, we find that the duty upon thread 
laces and insertings, is made by section 
twenty of that act, twenty per cent ad 
valorem. So that it is entirely plain, gentle- 
men, that when this act was passed, for some 
reason, and in view of some supposed facts 
at least, congress attempted to and did dis- 
criminate between those goods which they 
intended to describe by the term "silk laces," 
and the goods named in the twentieth sec- 
tion, imder the designation of thread laces 
and insertings. Now the counsel for the 
plaintiflC rely upon that designation, and ap- 
ply the act of 1864 in this way: They say 
that section eight, which I have just read to 
you, although broad and comprehensive in 
its terms, and although its terms are apt to 
include all these goods, all laces made of 
silk, yet, inasmuch as those same terms, or 
substantially the same terms, were included 
by the act of 1861, and as congress declared 
a discriminating duty, in favor of thread 
laces, and added to the act of 1864 "that the 
duties upon all goods, wares, and merchan- 
dise imported from foreign countries, not 
provided for by this act, shall remain as they 
are," that congress meant that the duty on 
thread laces should remain unaltered. Now, 
gentlemen, under that claim two questions 
arise. First, what were in the act of 1861, 
called thread laces? Were they these goods 
that are now In question? I say this in re- 
lation to that question; that specific names 
when used in tariff acts are to be understood 
according to their general use in trade and 
commerce, and among those who import by 
and deal in those articles. According to 
that understanding, gentlemen, what were 
the articles that were distinguished in the 
act of 1861 from silk laces, and were they 
the articles which are here produced, and 
upon which the government in this iiistance 
exacted sixty per cent.? On behalf of the 
defendant it is claimed here that the proof 
requires you to find what the thread laces 
mentioned in the act of 1861 were thread 
laces literally so-called, that they were laces 
made of thread as distinguished from laces 
made of silk; and that thread is linen. I 
don't know that I gave the illustratiori which 
lies in the line of this suggestion, that no 
dealer, no customer desiring silk ever asked 
for thread, and that the term thread is to be 
taken according to its acceptation through- 
out the coramtmity among merchants, to 
mean linen as distinguished from silk, thread 
not silk; and that thread laces here mean 
thread, being as is. claimed just as much 
thread and distinguished from silk, as silk 



is appropriately "silk" in distinction from 
thread. It is claimed on the part of the 
defendant that this view of the meaning 
thread lace is corroborated by the testimony 
of witnesses. In regard to which there is, 
as you wiU recollect, more or less tending to 
support that claim, namely: That thread 
laces not only means the "thread laces" as 
described in my last suggestion, but that it 
is itself a specific term, and that the goods 
now in question are not known in the market 
as thread laces, but for the very purpose of 
discrimination, and for distinguishing and 
designating these goods otherwise known, as 
some of the witnesses say, as Chantilly laces. 
For the purpose of distinguishing these goods, 
the witnesses call them "black thread laces." 
It is claimed on the part of the defendant 
that the evidence tends to show that what 
was known as thread laces— thread laces sim- 
ply and singly— under the act of 1861, was 
lace made of thread; but when these goods 
were introduced into the market, they came 
by their appropriate and definite signification 
of "black thread laces," and fall therefore 
within the same designation asPointe d'Alen- 
con lace, Brussels lace, and guipure lace 
which are made of silk. If that be so, then 
the duty was rightly imposed upon them as 
silk laces at sixty per cent. 

If the proper name of these goods in trade 
and commerce was, when this, act of 1861 
was passed, "black thread lace" to distin- 
guish it from the article known in trade 
and commerce, bought and sold as "thread 
lace," then I say that the duty was rightly 
imposed upon it as silk lace at sixty per 
cent., and the defendant is entitled to your 
verdict. On the other hand, if the goods 
now in question were generally known and 
designated in trade and commerce by this 
specific name of thread lace, without any- 
thing more, and were distinguished by that 
from other laces made of silk, it is to be 
assumed for the purposes of this trial at 
least, that congress meant to adopt that de- 
nomination; and if these goods were thus 
designated soas not to be included in the term 
"silk laces" in the act of 1861, then they are 
not included in the term "silk laces" in the 
act of 1864, and the plaintiffs are entitled 
to a verdict These two propositions, gen- 
tlemen, seem to me to embrace the very 
point and gist of the controversy between 
these parties. 

I have not gone in detail into the various 
and minute special requests of the counsel 
for the defendant I cannot spend time 
over them. I might lay down perhaps near- 
ly all the various propositions, which ar6 
general, by saying on this subject that con- 
gress addresses its legislation on the tariff 
to the understanding of men engaged in the 
business to which the tariff laws relate; 
they use terms in the sense in which those 
parties employ them, save always that 
when they use general terms that are com- 
prehensive, and embrace all the articles re- 
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f erred to; you do not gain by dividing 
them into distinct and separate designation; 
they still belong to the same class, come 
under the same definition, and are liable to 
the same rates of duty. There are several 
other propositions which perhaps I have not 
touched upon, but which I will dwell more 
upon if counsel think it important. I have 
been called upon to say that, as the counsel 
for the plaintiffs insist, if these goods are not 
commonly known as silk laces, then they 
are not liable to pay duty at the rate of 
sixty per cent. In that particular proposi- 
tion I cannot fully concur. The term silk 
laces does not include them, and they are 
liable to pay the duty which was exacted, 
unless they have acquired another name 
which distinguishes them from silk laces 
In general, and which has been sanctioned 
by the discrimination made in the previous 
tariff laws, or unless the term "silk laces" 
itself had, prior to this legislation, obtain- 
ed by general use among commercial men, 
and in trade and commerce, a specific and 
discriminative restricted meaning which ex- 
cludes these laces. Now on that subject the 
witnesses with considerable unifoi-mity say 
that the term silk lace is general, and 
does not describe any particular kind of 
lace made of silk; their testimony in that 
respect, confirming what I have said to you 
is the construction of the act, and the 
meaning of the term, standing by itself and 
unafEected by other considerations. Some 
of them stated that it has no peculiar mean- 
ing in trade and commerce. One or more 
said, if I understand them correctly, sub- 
stantially, that it is not a term used in ask- 
ing for any particular kind of laces, and 
one (I don't profess to give the precise 
words, and you will correct me in these 
matters, if I don't state them with entire 
accuracy), if a customer were to ask for 
silk lace he should conclude that he didn't 
know much about laces. Now, testimony 
of this description tends to show that the 
term silk laces employed by the govern- 
ment is not a term of technical or commer- 
cial signification at all, but that it is used 
as I have said it must tie regarded, except 
so far as it may be affected by the consid- 
erations to which I have alluded, as era- 
bracing laces made of silk. 

Now, gentlemen, you will' apply to this 
case the instructions which I have given; 
and witliout my repeating the testimony or 
commenting upon it. The discrepancy in 
the language of the witnesses is not very 
great, and I apprehend that you will have 
no difficulty in reaching a result. If the 
plaintiffs are entitled to recover, there is no 
dispute about the amount. 
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The JAMAICA. 

[11 N Y. Leg. Obs. 242.] 

District Court, S. D. New York. 1853. 

Collision — Steamship and SAiLijra Vessel — 
Lookout — ^Dajiages — Apportionment. 

1. The steamboat having had the sailing ves- 
sel in full view, time enough to have avoided 
her, is to be held responsible "prima facie" for 
steering clear, without requiring the latter to do 
anything. 

[Cited in The Empire State, Case No. 4,475.] 

2. Where, under the circumstances, it was 
easy for the steamboat to pass to the right of 
the sailing-vessel, it was her duty to have been 
so navigated. 

3. If any doubt existed, as to being able to 
clear the latter, the steamboat was bound to 
have delayed for a moment, thereby eni^bling 
the canvas to pass out of the way. 

[Cited in Clark v. The Ellen, Case No. 2,819.] 

4. Under the circamstances, JicJd, that it was 
the right of the canvas to keep her course, and 
that she was not required to deviate therefrom 
to avoid a collision, when doing so would en- 
counter the risk of going ashore. 

5. Where the steamboat had been seen by 
those xin board the sailing-vessel some time be- 
fore the collision, on the opposite side of a 
channel two thousand feet wide, which the 
steamboat must cross to intercept the track of 
the canvas, held, that the master of the latter 
vessel had the right to rely entirely upon the 
steamboat's being kept clear of him; and his 
lookout was properly stationed to watch the 
quarter where danger was apprehended} to wit, 
the shore and reef near to which the canvas 
was being necessarily navigated. 

6. That after a collision with the steamer 
would have become apparent to a lookout on 
board the sloop, it would have been too late 
for the sloop to have done anything, without 
encountering greater risk to herself; and had 
a lookout been stationed, in reference to the 
steamboat, a collision would have taken place. 

7. That the want of such lookout was not a 
fault authorizing the application of the rule of 
apportionment. 

The libellants in this ease sought to re- 
cover the damages sustained by them as the 
owners of the sloop Atlas, in consequence 
of a collision which occurred in the port 
of New York, in the month of January, 1848. 
The Atlas had left her moorings in Harlem 
river, and was proceeding on her way to the 
southeastern shore of Staten Island. About 
midday she reached Buttermilk Channel, 
and was proceeding along the shore of Gov- 
ernor's Island, with the wind about north- 
northwest, and her mainsail and jib set. 
The tide was running out, and was nearly 
at the last of the ebb. The master was at 
the helm, and her crew were on deck. One 
of her crew was easing off the main-sheet, 
another was at the peak-halyards, and the 
third was forward. The last was to the 
windward of the jib, in which position he 
could not, as he stated, see a vessel approach- 
ing on the leeward side. The course of the 
sloop was about south-southwest, and her 
master stated that she was about four hun- 
dred yards from Governor's Island when he 
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saw the Jamaica come out of her dock, at 
the foot of Hamilton avenue, on her way to 
the ferry dock at "Whitehall. The sloop was 
running as near to Governor's Island as her 
master deemed it prudent to go, for the pur- 
pose of keeping her as far to windward as 
practicable, in order to weather Red Hook. 
The collision occurred after the sloop had 
passed considerably below the dock on Gov- 
ernoi-'s Island, and she was at the time 
much nearer Governor's Island than the op- 
posite shore. The testimony on the part of 
the respondents, standing alone, would lead 
to the conclusion that she was about two- 
thirds the distance aa-oss from the Brooklyn 
shore; but the testimony of the master and 
crew of the sloop (and whose testimony, in 
respect to the position of their own vessel, 
is entitled to more weight), would authorize 
the conclusion, that more than four-fifths of 
the channel between Governor's Island and 
the Long Island shore was to the leeward 
of the sloop at the time the collision oc- 
curred. Indeed, if their testimony is to be 
implicitly relied upon, the sloop could not 
have been even two hundred feet from the 
Governor's Island shore. It was not claimed 
that the channel was at all obstructed by 
other vessels, or that the sloop was not in 
full view of those in charge of the steamer, 
from the time the latter left her dock until 
the occurrence of the collision. It appeared 
that the steamer did not, on leaving ,her 
dock, proceed at once up the channel, with 
the view of passing to the right, axid under 
the stem of the Atlas; but that, after the 
steamer had advanced some distance into the 
channel, she stopped her engine, and was 
carried down the channel by the tide. The 
pilot of the steamer stated that he was un- 
certain which side of the steamer the Atlas 
intended to go; and he appears to have 
waited for the sloop to change her course 
and avoid the steamer, instead of so direct- 
ing the course and action of the steamer as 
to pass the sloop under her stern. It also 
appears, from his testimony, that when the 
danger of collision became obvious and im- 
minent, he placed the head of the steamer 
towards the sloop as much as he could, to 
avoid receiving the blow on the steamer's 
side. The sloop was struck on her larboard 
quarter by the bow of the steamer, and some 
of her stanchions and upper works were car- 
ried away. Her boom was struck about six 
feet from the side of the sloop by the corner 
of the steamer's cabin. The boom was broken 
and the sail torn ofC. Some other damage 
was done, but the amount was not large. 

B. Ketehum and W. Q. Morton, for libel- 
lants. 

J. P. iColfe and William Rockwell, for the 
Jamaica. 

HALL, District Judge. The collision in 
this case occurred at midday in a channel 
about two thousand feet in width, and which 
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was at the time unobstructed, except by the 
vessels which came in collision. The sloop 
Atlas was proceeding down Buttermilk 
Channel, on a trip to the southeastern shore 
of Staten Island, and those- in charge of the 
steam ferrj^-boat Jamaica were probably 
aware that the master of the sloop was in- 
tending to pass through the channel, and to 
take the Governor's Island side, with a view 
of keeping as far to the windward as practi- 
cable, in order easily to clear the point at 
Red Hook. The steamer's course was across 
the channel (but heading up against the ebb- 
tide), from the foot of Hgimilton avenue to 
her landing at Whitehall, and both wind and 
tide were favorable to the perfect control of 
the steamer, in attempting to pass to the 
right and under the stern of the sloop. It 
was easy for the steamer to do so at the 
time she left her dock, and such was her 
obvious course and duly. But if there had 
been the least doubt of her being able to 
pass at a safe distance under the stern of 
the sloop at the time the Jamaica was about 
to leave her dock, she should have delayed 
for a single minute, dm-ing which time the 
sloop (at the rapid rate she was then run- 
ning) would have been much below the line 
over which the steamer was ordinarily run 
before the latter could have crossed the track 
of the Atlas. But there was no need of de- 
lay. The steamer, with wind and tide favor- 
able to its perfect command, might with or- 
dinary care have easily avoided the collision, 
and it was the right of the sloop to keep her 
course, and the clear duty of the steamer to 
avoid her. The sloop had, before the col- 
lision occm-red, passed much below the line 
of the steamer's usual course, and it is im- 
possible to resist the conclusion that there 
was culpable negligence, or want of skill, 
on the part of those in charge of the steamer. 
They seem to have acted upon the supposi- 
tion, that it was the duty of the sloop to 
change her course to avoid the collision; 
and it was urged on the hearing that she 
should have done so immediately before the 
collision occurred, and should have run in 
still nearer to Governor's Island, for the pur- 
pose of avoiding the steamer. The sloop 
was then as near to the island as her mas- 
ter deemed it prudent to go; and, consider- 
ing the width of the channel, the relative 
position and course of the respective vessels, 
and the fact that one had the advantage of 
steam power, with a favorable wind and 
tide, I deem it quite certain that it was not 
the duty of those on board the sloop to 
change her course, as contended for by the 
respondents. 

It was also urged, on the part of the re- 
spondents, that the sloop had not a suf- 
ficient lookout, and that if a sufficient look- 
out had been kept, she might have luffed, 
and thus avoided the collision. From the 
testimony of the master and crew of the 
sloop, I am quite satisfied that after the 
probability of collision became apparent, the 
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sloop could not haye luffed -without danger 
of running aground; a risk wMcli, under 
the circumstances of the case, it was not the 
duty of the master of the sloop to encounter. 
The master of the sloop appears to have re- 
lied upon those navigating tlie steamer to 
take the measures necessary to avoid a col- 
lision, and his lookout seems to have been 
kept solely with a view to guard against 
danger from the windward. He was run- 
ning near to the shore, for the pm*pose of 
keeping as far as practicable to the wind- 
ward of Red Hook, and he appears to have 
thought it necessary to guard against the 
dangers of the reef at the southwesterly 
point of Governor's Island (a reef he was 
then rapidly approaching), rather than 
against the danger of collision with the 
steamer on the opposite side, when it was 
the obvious duty of those in charge of the 
steamer to take efficient means to render a 
collision impossible. He had seen the steam- 
er, and assured himself that she had ample 
room in the wide and imobstructed channel, 
and had, I think, a right to assume that the 
steamer would follow the rule of navigation 
applicable to the circumstances, and pass 
at a safe distance to the right and under his 
stern. 

After a careful consideration of the case, 
I am not able to say that the omission of 
the master of the sloop to sustain a lookout 
to the leeward was a fault requiring an ap- 
portionment or division of the damages in 
this case. The duty of those tn charge of 
the steamer was so clear and palpable, it was 
so obvious that the esertion of ordinary care 
on their part would certainly prevent all 
danger of collision, that the master of the 
sloop was justified in directing his atten- 
tion to the shore and reef on the opposite side 
of his vessel, and in leaving to the master 
of the steamer the whole duty of avoiding 
a collision between the sloop and steamer. 
If the pilot of the steamer saw that the sloop 
was a bad steering vessel, or was uncer- 
tain of her course, he should have given her 
a wider berth by heading up the channel, 
instead of allowing the steamer to float with 
the tide imtil there was danger of a col- 
lision, and then heading her on to the sloop 
as much as possible, that the steamer's side 
might be secured against the impending 
blow. I am unable to perceive that the mas- 
ter of the sloop had any reason to apprehend 
that an attempt would be made to run the 
steamer out of her accustomed course, and 
incur the hazard of passing across the bows 
of the sloop (which, with a fresh wind and 
favoring tide, was running at a very rapid 
rate, and about crossing the steamer's track), 
when it was apparent that the steamer could 
pass under the stern of the sloop with great 
ease and perfect safety. 

In my judgment, the hbellants are entitled 
to a decree for their damages and costs, and 
the usual order for a reference, to asceartain 
the amount of such damages wUI be entered. 
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Bs parte JAMES. 
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Case No. 7,176, 

In re JAMES. 
[2 N. B. R. 227 (Quarto, 78); i 1 Gaz. 78.] 
District Court, District of Columbia. 1868. 

BANKRUPTCr — DiSCnARGE— DiSTHIBUTION. 

When a bankrupt has obtained his discharge, 
and a balance of nis deposits for fees with the 
register has been paid over to "Uie assignee, it 
should be distributed among the creditors who 
have been returned by the bankrupt, pro rata. 
If only one creditor has proved his claim, he 
will be entitled +0 full payment if the fond is 
sufficient. The money should be distributed 
among the creditors, although they have failed 
to make proof of their claims. 

[Cited in Re Hoyt, Case No. 6,806,] 

WYLIB, Judge. Wh&i a bankrupt has 
obtained his final discharge, and a balance 
of his deposits for fees in the hands of the 
register has been paid over to the assignee, 
the balance in such case should be dis- 
tributed among the creditors who have been 
returned by the applicant himself, in propor- 
tion to the amount of their several claims. 
If only one creditor has proved his claim, 
he would £iave been entitled to full pay- 
ment, if the fund had been sufficient The 
question is not, therefore, a question between 
different creditors contesting over the dis- 
tribution of a ftmd which is inadequate to 
the payment of all; but it is a question 
whether the money shall be returned to the 
bankrupt himself, after he has returned a 
list of creditors to whom he has acknowl- 
edged on record that it should be paid. In 
such case the money should be distributed 
amongst the creditors, although they have 
failed to make proof of their claims. 

[See In re Brisco, Case No. 1,886: In re 
Haynes, Id. 6,269.] 
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• The JAMBS. 

[Nowhere reported; opinion not now access- 
ible.] 



Case No. 7,177. 

JAMES V. ATLANTIC DELAINE CO. et al. 

[3 Cliff. 614.] 2 

Circuit Court, D. Rhode Island. Nov. Term, 
1867. 

Insolvency— Execution op REiiEASE by Assignee 

— Fraudulent Miskepresbxtations— Rights 

of Assignor — Reconveyance; 

1. The treasurer of the corporation, respond- 
ent, furnished to the assignee in insolvency of 

1 [Reprinted from 2 N. B. R. 227 (Quarto, 78), 
by permission.] 

•^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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the complainant an incorrect and untrue state- 
ment of the account between them and the com- 
plainant, by which the assignee was induced to 
entertain a proposition to withdraw a suit of 
the complainant against the corporation, and 
which resulted in the execution of mutual re- 
leases between the assignee and the corporation 
in respect to all the interest of the complainant. 
The complainant never assented to the propo- 
sition or the settlement, but they were procured 
with his assignee, by the false statement of the 
accounts by the treasurer of the corporation. 
Sdd, tiat the complainant was entitled to a 
decree, according to the prayer of the bill, unless 
the corporation had other defenses which could 
be sustained. 

2. The settlement being prejudicial to the com- 
plainant, the assignor, he was entitled to the 
residue of his estate, if any, in the hands of the 
corporation, after his debts outstanding at the 
date of the assignment were paid. 

3. By the extinguishment of the debts the as- 
signee became the trustee of the complainant, 
and the latter became clothed with all the rights 
and powers of cestui que trust, to the same ex- 
tent as the creditors previously had whose 
claims he had pstinguished. 

[Cited in Carpenter v. Robinson, Case No. 2,- 
431.] 

4. The complainant was the proper party to 
come into a court of equity and pursue the trust 
estate, it appearing that it had been improperly 
parted wiii by the trustee. 

5. When the objects of the trust are fulfilled, 
equity will compel a conveyance to the cestui 
que trust, he being the sole beneficiary. 

Bill in equity praying that a release giyen 
by the assignee in insolvency of the com- 
plainant [Lucinda James, administratrix of 
Charles T. James] to the corporation re- 
spondent, might tie declared void, and that 
it might be set aside as having been ob- 
tained by fraudulent representations and 
concealments, and for certain other specific 
relief. The original complainant, on the 1st 
of January, 1851, entered into a contract 
with certain persons therein named to erect 
certain buildings of certain prescribed di- 
mensions adapted to the purpose of a fac- 
tory for the manufacture of delaines. The 
terms of the contract required that the other 
contracting parties should fnrnish the land 
for the site, and that they should pay to the 
complainant for the materials to be furnished 
by him in erecting the mills and supplying 
them with machtuery, and for his services, 
the sum of $260,000 in ceitain installments, 
as therein provided. The conditions of the 
instrument required the complainant to com- 
plete the works by the 1st of August follow- 
ing, and the stipulation -was that he should 
take the general charge of the mills for the 
term of two years from the date of the con- 
tract Progress -was made in the works; 
but the parties, in May of that year, pro- 
cured an act of incorporation and made a 
supplemental contract in which the original 
complainant agreed that the respondent cor- 
poration might assume the entire obligations 
of those who had contracted with him, and 
that he would proceed to complete the con- 
tract as if it had been original l y made with 
the respondent eorpoi-ation, and stipulated 
to discharge the individual parties from all 



liability, except as stockholders of the com- 
pany. It was conceded that the company 
was duly organized with a capital stock of 
§300,000, divided into shares of §1,000 each, 
and the record shows that the complainant 
subscribed for one half of the amount of 
the capital stock. Unable to complete the 
undertaking without a loan, the complainant, 
on the 1st of August, in the same year, bor- 
rowed of the other contracting parties the 
sum of §75,000 to carry on the work, and as 
security for the payment of the same, gave 
them a mortgage of that date of his home- 
stead and other valuable real estate, and of 
all his interest in the respondent corpora- 
tion, and of other rights and interests. They 
made the advance, but it was not sufficient 
to enable him to complete the undextaking, 
and on the 2d of September of that year he 
made an assignment of aU his estate, real 
and personal and mixed, in ti-ust for his 
creditors. Due conveyances of the same 
were accordingly executed, but the terms of 
the instrument empowered and required the 
assignee to complete the contract with the 
respondent corporation. Pursuant to that 
authority and requirement the assignee com- 
pleted the buildings and put the mill in op- 
eration, and proceeded to execute the other 
trusts created under the instrument of as- 
signment The clear inference from the rec- 
ord was, that the factory, including the build- 
ings and machinery, was completed by the 
assignee under the provisions giving that 
authority in the instrument of assignment, 
and it did not appear that the respondent 
corporation made any objections to the ac- 
ceptance of the works when the same were 
ready for delivery. BfEoils were made by 
the complainant to raise money to pay his 
debts, and to secure a reconveyance of the 
property, rights, and credits assigned and 
mortgaged, and as a means of promoting 
that object he requested the treasurer of the 
respondent corporation to furnish him with 
a statement of the company's accounts with 
his estate, with a view to the settlement of 
the same; but the treasurer of the company 
refused to furnish any such statement and 
the complainant, as he alleged, was thereby 
prevented from procuring the necessai-y 
means for that purpose. An attempt was 
also made by the treasurer of the company, 
under a power contained in the mortgage, 
to sell the Jiomestead and other separate 
property of the complainant, mortgaged to 
secure the loan; but the allegation was that 
the company and their treasurer were pre- 
vented from so doing by a writ of injunc- 
tion issued from the state court Enjoined 
from selling the interest of the complainant, 
the charge was that the respondent corpo- 
ration and their treasurer instituted other 
means to secure the absolute control of his 
stock, and to accomplish the same end. Be- 
ing enjoined not to sell at the suit of the as- 
signee, and being again requested to furnish 
a true statement of the accounts, their treas- 
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Tirer furnished a statement to the assignee. 
The material charge of the bill of complaint 
Tvas, that the statement so furnished was in- 
correct and untrue, and that it was so made 
and rendered with intent to deceive and de- 
fraud the assignee; and that the assignee 
was thereby deceived as to the true state 
of their accounts; and that he was thereby- 
induced to entertain a proposition which re- 
sulted in the withdrawal of the injunction 
suit, and in the execution of mutual releases 
between him as such assignee and the re- 
spondent corporation in respect to the entire 
interest of the complainant in all the as- 
signed and mortgaged property. The aver- 
ment of the bill of complaint was, that the 
complainant never assented to the proposi- 
tion or to the settlement, but that the same 
was influenced and procured by the false 
statement of the accounts between the par- 
ties, as rendered by the treasurer of the re- 
spondent corporation. The principal issue 
between the parties grew out of the charge 
of fraudulent representation and conceal- 
ment, which was expressly denied in the 
answer. 

J. H. Parsons, T. A. Jencks, and Caleb 
Gushing, for complainant 

Abraham Payne and R. W. Greene, for re- 
spondents, 

CLIFFORD, Circuit Justice. Before pro- 
ceeding to consider the merits of the issue, 
it becomes necessary to determine the ques- 
tion as to the competency of certain wit- 
nesses examined by the respondents. Two 
depositions, to wit, that of George W, Gha- 
pin and that of Lyman B. Frieze, offered by 
the respondents, are objected to by the 
complainant, because they are parties to the 
suit They were both taken (as now offer- 
ed) subsequent to the passage of the Act 
of the 3d of March, 1865, which provides 
that in a,ctions by or against executors, ad- 
ministrators, or guardians, in which judg- 
ment may be rendered for or against them, 
neither paity shall be allowed to testify 
against the other as to any transaction with 
or statement by the testator, intestate, or 
ward, unless called to testify thereto by the 
opposite party, or required to testify there- 
to by the court 13 Stat 533. The original 
complainant died in October, 1862, intes- 
tate, as appears by the record. Tested by 
the foregoing provision alone, it is quite 
clear that the deponents are not competent 
witnesses to testify against the present com- 
plainant as to any transaction with or state- 
ment by her intestate, as they were not 
called to testify by the opposite party, nor 
required to testify by the court Applica- 
tion for such an order was never made to 
the court, and none such was ever passed 
in the case. None of the prior proceedings 
have any effect to talce the two depositions out 
of the operation of thatprovision of law. Both 
of the deponents gave depositions in the case 
before the first hearing upon the merits. 
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They were taken at that time also by the 
respondents upon the ground that the prac- 
tice of the state courts furnished the rule 
of decision; but they were stricken out by 
the order of the court before the hearing, 
because parties, except in certain special 
cases, were not, under the general i-ules of 
equity law, competent witnesses in suits in 
equiiy, as previously decided by this court 
Subsequently the parties were heard, and 
the case was held Tmder advisement; but 
the court, at the June term, ordered that 
the same should be reargued, and thereupon 
it was ordered, upon motion and consent of 
parties, that the time for taking further tes- 
timony be extended to the 1st of November, 
in the same year. In the meantime the 
complainant died, and the cause being reviv- 
ed, the time for taking testimony was ex- 
tended from time to time, until the 1st of 
April, 1865, as appears in the supplemental 
record. Suffice it to say, that both of these 
depositions were taken subsequent to the 
act of the 3d of March, 1865, and the ques- 
tion of the competency of the deponents is 
controlled by that provision. 

Any restatement of the facts proved, ex- 
cept to a limited extent, is unnecessary, as 
they are succinctly stated in the narrative 
of the ease. The execution of the contract 
and of the mortgage is admitted, and there 
is no controversy as to the deed -of assign- 
ment, and the appointment of the assignee 
in insolvency. Satisfactory proof, also, is 
exhibited that he completed the contract,, 
and that the buildings and machinery were 
accepted by the other contracting parties. 
The respondents admit that the mutual re- 
leases as between the company and the as- 
signee, as set forth in the bill of complaint, 
were duly executed. The effect of these 
several instruments was, that the entire in- 
terest of the original complainant in the 
company property and in the capital stock, 
and his entire interest in the mortgaged es- 
tate, passed into the hands of the respond- 
ent corporation. Mention is not made of 
the fact that the mortgage was executed to 
the treasurer of the company, as it is not 
controverted that he held it as trustee for 
the company. The corporation respondents 
claimed a lien upon the stock held by the 
original complainant, under the provisions 
of their charter; and it is fully proved that 
their treasurer in February, 1853, advertis- 
ed the other mortgaged propeity for sale, 
and that they were prevented from carry- 
ing out their intention by the injunction suit 
prosecuted by the assignee. They also 
claimed damages for the delay in comple- 
tion of the contract, but the original com- 
plainant claimed a much larger sum for 
moneys expended in extra work not includ- 
ed in the contract. 

Full proof is also exhibited that the treas- 
urer of the respondent corporation was sev- 
eral times requested to furnish a true state- 
ment of the accounts between the parties. 
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and that the only one he ever did present 
deserving the name Is the one he presented, 
or caused to be presented, to the assignee, 
and which was used as the basis of the com- 
putations at the date of the settlement. Be- 
yond question, that statement was inaccu- 
rate in large amounts, and greatly .so to the 
prejudice of the original complainant. 

Viewed In every aspect, it is the conclu- 
sion of the court, not only that it was false, 
but- that it was furnished with the intent 
to deceive and defraud, by promoting a set- 
tlement prejudicial to the original complainant 
and more fayorabletotherespondent corpora- 
tion than truth and justice would admit. 
Such being the views of the court, it is 
clear that the complainant is entitled to a 
decree, unless some one or more of the de- 
fenses can be sustained. 

The settled rule of law is, that the as- 
signor in such a case is entitled to the res- 
idue of the estate, after his debts outstanding 
at the date of the assignment are paid. 
Halsey v. Fairbanks [Case No. 5,964]; Brash- 
ear v. "West, 7 Pet. [32 U. S.] 608. By the ex- 
tinguishment of the debts, the assignee be- 
came the trustee of the complainant; and 
the latter, as the assignor, became clothed 
with all the rights and powers of a cestui 
que trust to the same extent as the creditors 
previously had whose claims he had extin- 
guished. Lazarus v. Com. Ins. Co., 5 Pick. 
81. Consequently the complainant was the 
proper party to come into a court of equity, 
and pursue the trust estate, it appearing that 
it had been fraudulently or improperly part- 
ed with by the trustee. Story, Eq. PI. § 221; 
Oliver v. Piatt, 3 How. [44 U. S.] 400; Lewin, 
Trusts, 730; Hovenden v. Lord Annesley, 2 
Schoales & L. 633. Where the purposes of 
the trust have been satisfied, equity in a 
proper case will compel a conveyance from 
the trustee to cestui que trust, as he has the 
sole beneficial interest. 

The argument for the respondent is that 
these principles cannot apply in this case, be- 
cause it appears that two of the debts of the 
original complainant have not been paid. 
Much weight would be given to that objec- 
tion as between the assignor and assignee, 
if the estate continued in the latter, and he 
was still engaged in executing the trust; 
but when it appears that the trust property 
has been fraudulently or improperly con- 
veyed to another, not as a means of execut- 
ing, but as a means of extinguishing the re- 
versionary interest of the assignor, the objec- 
tion cannot be sustained. The rights of such 
creditors in such a case will be protected in 
the decree granting relief. Want of dili- 
gence in the institution of the suit is another 
defense much pressed in the argument. The 



record shows that the mutual releases were 
executed on the 2d of March, 1853; and the 
bill of complaint was filed on the 1st of 
March, 1859, before the claim was barred by 
the statute of limitations. But the argument 
is, that staleness of claim is often admitted 
in equity as a good answer to a bill of com- 
plaint, when the period which has elapsed is 
less than the time required as a legal bar 
to a common-law suit, and the proposition is 
correct, as was held by this court, and has 
since been affii'med in the supreme court. 
Badger v. Badger, 2 Wall. [69 U. S.] 94. 
The correctness of that rule, properly ap- 
plied, cannot be doubted, but it is equally 
clear that it should seldom or never be ap- 
plied in eases of trust, where the means of 
knowledge are wholly or even chiefly on one 
side. When the fraud charged and proved 
consists of misrepresentations and conceal- 
ments, courts of equity are reluctant to ap- 
ply the rule at all, unless it appear that the 
rights of innocent third parties will be in- 
juriously affected if that defense is over- 
ruled. The affairs of the complainant had 
become much complicated, and the evidence 
shows that the mutual releases were execut- 
ed without his consent and against his 
wishes. He lost by the arrangement, not 
only all claim to the possession or control of 
the property, but all direct means of consult- 
ing the books and papers containing the evi- 
dence of his rights. Looking at .the circum- 
stances of the case, I am clearly of the opin- 
ion that it is one where equity will apply 
that rule. Provost v. Gratz, 6 Wheat. [19 
XT. S.] 481; Jilichoud v. Ghrod, 4 How. [45 U. 
S.] 503; Baker v. Whiting [Case No. 787]; 2 
Story, Eq. Jur. §§ 15, 20. 

The details of the evidence have purpose- 
ly been avoided, as the case is one, if the de- 
cree be for the complainant, which must go 
to a master, where further testimony may be 
taken as to amounts. The conclusion of the 
court is, that the complainant is entitled to a 
decree; that the release of March 2, 1853, 
given by the assignee to the respondent cor- 
poration, is void, and that the same be set 
aside as having been obtained by fraudulent 
representation and concealment; and also to 
a decree for an account, including an account 
of all assigned and mortgaged property, sub- 
ject to the payment of the debts, if any, due 
to the creditors of the assignor, as secured in 
the instrument of assignment, reserving all 
further orders or decrees as for other specific 
relief or otherwise, until the true state of the 
accounts is fully ascertained. Decree ac- 
cordingly, and the case must be referred to a 
master, to state the account for the consider- 
ation of the court. 

[See Case No. 7,178.] 
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Case JS[o, 7,178. 

JAMES V. ATLANTIC DELAINE CO. et al. 

[3 Cliff. 622.] 1 
Circuit Court, D. Rho^e Island. June Term, 

1873.2 
INSOLVENCT — Assignor and Assignee — Extin- 
guishment OF Debts — Rights of Assignor — 

FSAUDDLENT MISREPRESENTATIONS —EXECUTION 

OF Release by Assignee. 

1. The complainant agreed with certain firms 
to construct and put in operation a factory. 
To obtain and secure a loan of money from these 
firms, he executed a mortgage, with power of 
sale for breach of condition, to the treasurer of 
the company, as trustee for the corporation, up- 
on all his stock and interest in the company. 
He also executed to the same firm, as trustee of 
the lenders of the credit, separate mortgages of 
the same kind upon his homestead and farm, 
together with other property. Subsequently 
failing, he made an assignment of his property. 
By the terms of the assignment the liability to 
the company was made a charge upon the assets 
named in the assignment, with directions to the 
assignee to apply all the assigned estate, as he 
could, to the fulfilment of the contract of the 
assignor for the building and equipment of the 
mill. The assignee made an arrangement with 
the company to furnish the money to for- 
ward the contract of the assignor, and charge 
the same to the assets in his hands. Under 
this arrangement the factory was completed. 
The assignor continuing embarrassed, the 
trustee was directed to advertise the proper- 
ties for sale. The assignee failing to raise 
the amount necessary to meet the assignor's lia- 
bilities, wrote to the treasurer of the company 
demanding a statement of the condition of the 
company, so that he could represent the assign- 
or's stock in its true light and sell it for its true 
value. The trustee stated that such an account 
could not be given, and the assignee then ob- 
tained an injunction restraining the proposed 
sale of the stocks until the further order of the 
court. Certain of the mortgagor's creditors ten- 
dered to the company the amount of the mort- 
gage debt which the company refused to ac- 
cept, and the court passed an order enjoining the 
sale unless the trustee would file a stipulation 
not to enforce lie mortgage against property 
subject to the lien of the complainant in that 
suit. Two suits were pending to redeem the 
properties mortgaged, and the order restraining 
the sale of the stock was in force when the sale 
of the homestead took place. On that day the 
trustee sent to the assignee a paper described as 
a statement of the company's affairs. He aft- 
erwards on oath acknowledged that it was 
transcribed from a private memorandum kept 
by him, and it nowhere appeared on the com- 
pany's books. Held: That being furnished as a 
copy from the company's books, it must be as- 
sumed tiiat the assignee received it as an official 
account and gave it full credence as furnished 
by the company's officers. 

2. The alleged statement was not only false, 
but furnished with intent to deceive and de- 
fraud by promoting a settlement prejudicial to 
the mortgagor and more favorable to the com- 
pany than truth and justice would admit. In 
such case the assignor is entitled to take the 
residue of the estate after his debts outstanding 
at the date of tiie assignment are paid. 

[See note at end of ease.] 

3. By the extinguishment of the debts the as- 
signee became the trustee of the assignor, and 
the latter clothed with all the rights of cestui 
que trust to the same extent as the creditors 
previously had been whose debts he had ex- 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Reversed in 94 U. S. 207.] 
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tinguished; and consequently the complainant 
could come into a court of equity and pursue the 
trust estate, it having been fraudulentiy- or im- 
properly parted with by the trustee, and un- 
der the decretal order the complainant was en- 
titled to redeem the mortgaged property just 
as her intestate might have done, if the settle- 
ment and release had never been executed. 

4. This case was twice referred to a master, 
but inasmuch as the exceptions which accom- 
panied tiie respective reports made it necessary, 
if attempting to decide the case at this stage, for 
the court to adjudicate the whole controversy 
as if no reference had been made, the court 
again sent the whole case to the master with 
specific instructions for a statement of the ac- 
counts between the parties. 

[See note at end of case.] 

Exceptions to master's report recommit- 
ted, supplemental report and exceptions to 
supplemental report.3 

Certain mercantile firms, desirous of en- 
gaging in the manufacture of fabrics known 
as delaines, contracted with the original com- 
plainant to construct a factory for the pur- 
pose, and to put the same in operation, as 
he was known to possess great skill and 
experience in such enterprises, as well in 
the choice of sites and making the necessary 
erections, as in the selection of machinery 
and putting the same in operation. Five 
firms entered into an association for the pur- 
pose before they were incorporated, and to 
accomplish the object they agreed to create 
a stock of three hundred shares of $1000 
each; and it appeared that the complainant 
[Lucinda James] became the subscriber for 
one half the amount; and that they also 
contracted with him to build and equip the 
mill and put it in operation for the sum of 
$260,000. He made that contract on the 1st 
Of January, 1851, prior to the passage of the 
act incorporating the company, which be- 
came a law at the next session of the legis- 
lature of the state, which convened in May 
following. Slight alterations were made in 
the contract by mutual consent subsequent 
to the act of incorporation, and on the 1st 
of August of the same year, the complainant 
associated with him his son-in-law as a con- 
tractor, and the incorporated company as- 
sumed the entire obligations of the contract 
as the other contracting party. Application 
was made at the same time by the com- 
plainant to the five firms whose members 
subsa'ibed for the other half of the stock 
of the company, for a loan of $75,000, and it 
appears that they advanced him the amount 
for which he applied by signing accommoda- 
tion notes and by accepting his drafts, and 
that he gave them satisfactory security for 
the loan in a mortgage executed to the 
treasurer of the company, as trustee for the 
corporation, which made the advances, in- 
cluding in the instrument aU his interest in 
the stock and property of the company. He 
also executed to the same person, as trustee 
of the lenders of the credit, separate mort- 

s The first opinion delivered in this case by 
Judge Clifford may be found [Case No. 7,177]. 
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gages of his homestead in the city of Provi- 
dence, and of his farm in the town of 
Scituate, together with certain bonds and 
notes of a Western corporation. Though he 
obtained the pecuniary assistance for which 
he applied, yet it was not sufficient for the 
purpose, and on the 2d of September of the 
same year he failed in business, and made 
an assignment of all his property of every 
name and description to an assignee. His 
assets consisted of the several properties de- 
scribed in that mortgage, and of the other 
real and personal property, stock and promis- 
sory notes specified in the schedule annexed 
to the second deposition of the assignee, as 
exhibited in the record. By the terms of the 
instrument, he made his liability under the 
contract with the company for building and 
equipping the mill, a charge upon the assets 
specified in the assignment, and directed 
the assignee to apply all the assigned estate, 
as the same should come to his hands, to 
the fulfilment of that contract so far as the 
same was necessary to build and equip the 
mill and put the same in operation. 

Due acceptance of the trust was made by 
the assignee; but he soon found that means 
to carry forward the work could not be 
raised fast enough by converting the as- 
signed property into money; and to obviate 
that difficulty he made an arrangement with 
the company, through their treasurer, to sup- 
ply the deficiency, and to charge the same 
to the assets in his hands. Advances were 
made by the treasurer under that arrange- 
ment, as claimed by the respondents, to the 
amount of ?53,314, and it appeared that the 
assignee completed and equipped the mill 
early in February, subsequent to his ap- 
pointment, and that the mill with its ma- 
chinery was delivered to the company in the 
course of that month. Success ultimately at- 
tended the enterprise; but the contractor, 
through whose skill and experience it was 
originated and put in operation, continued 
to be embarrassed, always claiming, how- 
ever, that he would be able in time to meet 
his liabilities, and that the property mort- 
gaged to the company would revert to him 
under circumstances which would enable 
him to save a large portion of his estate. 
Negotiations to that end were instituted 
early in that season, and were continued 
throughout the year, but they resulted in 
nothing of value to either party. Power to 
sell for breaches of condition was conferred 
upon the mortgagee. or trustee in each of 
the mortgaged deeds, and it appeared that 
the person for whose benefit the respective 
mortgages were given directed the trustee to 
advertise the several properties for sale un- 
der that power, it being understood by the 
moving party that the mortgaged properties, 
other than the stock of the complainant in 
the company, should aU be first sold and ap- 
plied to discharge the mortgage debts. All 
cf the advertisements bore date the 5th of 
l'ob:\.ary. biit the respective sales were ap- 



pointed for different days, the last of which, 
to wit, the sale of the homestead and of the 
stock held by the complainant in the compa- 
ny, for the 26th of that month, which was 
near the close of a short session of congress, 
and at a time when the assignor of the sev- 
eral properties was a senator in congress, 
and under the obligation of official duty to 
attend the daily sessions of the senate. Dif- 
ferences of opinion existed between the par- 
ties as to the amount due from the mort- 
gagor to the company, but it was known to 
the assignee that the sale of the Warwick 
farm and other collateral securities had re- 
duced the original mortgage debt to $52,000, 
and that he could have the contemplated 
sales postponed if he could raise that sum, 
as the disputed amounts were under arbitra- 
tion; and if the corporation had any claim 
against him as assignee, they could enforce 
it by their charter lien, or in due course of 
legal proceedings. EfEorts of various kinds 
were made to raise the necessary amount; 
but the assignee, finding it impossible to do 
so, in the absence of his assignor, on the 15th 
of February addressed a written communi- 
cation to the treasurer of the company, and 
demanded "a statement of the condition, 
standing, and accounts of the company," so 
that he might be able to represent the stock 
advertised to be sold in its true light, "and 
make it sell for what it was worth." 

Instead of complying with that demand, 
the trustee called upon the assignee to con- 
vince him that such an account could not be 
made at that time, and he professed to be- 
lieve that the assignee was satisfied with 
his explanations; but it was evident that he 
was under a mistake, as it appeared that, 
failing to obtain the required statement, he 
instituted a suit in equity in the state court 
against the trustee to enjoin the proposed 
sales of the several properties, and that the 
court, no satisfactory accounts having been 
rendered, enjoined the sale of the stock until 
the further order of the court. Proceedings 
to accomplish the same object were also in- 
stituted by certain creditors of the mort- 
gagor having a lien upon the Scituate farm, 
in the course of which the creditors tendered 
to the company the amount of the mortgage 
debt, which the company refused to accept; 
and the court passed an order enjoining the 
sale, unless the trustee would file a stipula- 
tion not to enforce the mortgage against the 
property subject to the lien of the complain- 
ant in liiat suit. Efforts were made by the as- 
signee to prevent the sale of the homestead, 
but without success, because it appeared that 
the sale was made at the time specified in 
the advertisement prepared and published by 
the trustee. Two days before the sale of the 
homestead, the assignee informed the mort- 
gagor that he had succeeded in stopping the 
sale of the stocks, but that the application 
for an injunction as to the sale of the other 
properties had been denied; and it appeared 
that it was on the very day that the sale of 
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the homestead toot place that he gave to his 
assignee a full description of the nature of 
the efforts he had made to prevent the con- 
summation of that design. Such a statement 
as that demanded was not -furnished during 
the controversy growing out of the applica- 
tion to enjoin the proposed sales, and the let- 
ter of the assignee addressed to the assignor 
on the day of the sale, furnished no evi- 
dence that negotiations were pending for a 
settlement, or for a transfer of the equities 
of redemption. Two suits were pending to 
redeem the properties mortgaged, and the 
order of the state court restraining the sale 
of the stock was in full force when the sale 
of the homestead took place. Both of these 
parties were in some respects the representa- 
tives of the original owner of the property, 
and as such were bound to good faith in their 
dealings with the same; but they were pur- 
suing opposite aims, as the trustee was en- 
deavoring to effect a sale of the mortgaged 
properties, and the assignee was exerting all 
his power to prevent the accomplishment of 
that object Nothing occurred to change 
these relations prior to the salQ of the home- 
stead; but it appeared that the trustee on 
the same day addressed a letter to the as- 
signee, enclosing a paper which he described 
"as a statement of the affairs of our com- 
pany," without making any reference to the 
fact that the assignee had ten or twelve days 
before demanded of him a statement of the 
condition, standing, and accounts of the com- 
pany, which he had neglected and refused to 
•furnish. A similar request had previously 
been made and refused, and the charge was, 
that the statement as furnished was incorrect 
and untrue, and that it was so made and ren- 
dered with intent to deceive and defraud the 
assignee, and that the assignee was thereby 
deceived as to the true state of the accounts, 
and that he was thereby induced to entertain 
a proposition which resulted in a withdrawal 
of the injunction suit and in the execution 
of mutual releases between him as such as- 
signee and the respondent corporation, in re- 
spect to the entire interest of the complainant 
in all the assigned and mortgaged property. 
In a prior opinion in the same case, the 
court ordered a decree referring the same 
to a master. [Case No. 7,177.] By that order 
the court set aside the instrument of re- 
lease and settlement executed by the as- 
signee of the original complainant to the 
treasurer of the corporation respondents, 
and adjudged and decreed that the same 
were void, as having been obtained by the 
assignee by fraudulent representations and 
concealment Such an adjudication enti- 
tling the complainant to relief, the court 
sent the cause to a master to take an ac- 
count of all the dealings between the origi- 
nal complainant and his assignee and the 
respondent company or their treasurer, in- 
cluding an account of aU assigned and mort- 
gaged property held by the original com- 
plainant, and by him assigned and mort- 
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gaged to those parties, or which. passed or 
came into the hands, possession, or control 
of the respondent company or their treas- 
urer under the operation of the said instru- 
ments of settlement and release, and in any 
other manner subject to the payment of the 
debts, if any, due to the creditors of the orig- 
inal complainant, as secured by the instru- 
ment of assignment 

Pui-suant to that decretal order, the mas- 
ter gave notice and heard the parties, and 
on the 10th of December, 1870, made his re- 
port to the court, annexed to which were the 
exceptions of the pai-ties to the finding of 
the master; and the court, having heard 
the ease upon the exceptions to the mas- 
ter's report, passed an order that the re- 
port be recommitted to the master with in- 
structions that he append to it a supple- 
mental report comprising two summary 
statements, showing, first, the result to 
which he came under the theory of ac- 
counting first adopted on motion of the com- 
plainant; secondly, showing the result to 
which he came imder the second theory, 
which he adopted at the suggestion of the 
respondents, reserving the exceptions filed 
by each party, and giving to each party the 
right to except to the supplemental repoit. 

Enough was done under that order" to 
constitute, as the master supposed, a com- 
pliance with these instructions, and he ac- 
cordingly, on the 20th of June, 1872, made 
a supplemental report which appeared in 
the record. Prior to the hearing upon the 
exceptions to the master's report, the re- 
spondents filed a petition for a rehearing of 
the case upon the merits, but they withdrew 
the same at the suggestion of the court 
that the application was premature when 
the hearing was asked upon the exceptions, 
it being understood that the withdrawal 
was without prejudice to the right to renew 
it at the proper time. On the 19th of Au- 
gust, 1872, the master filed his supplemen- 
tal report, to which were annexed the ex- 
ceptions of the respective parties; and on 
the 3d of September following the respond- 
ents filed their petition for leave to review 
the original decretal order. Sufficient ap- 
peared in the original record to satisfy the 
court that the exhibit made by the treas- 
urer of the company to the assignee as the 
basis of the settlement between the parties 
was erroneous and false; and the court 
accordingly found that the settlement and 
release executed by the assignee of the 
original complainant were obtained by 
fraudulent representations and concealment 

Certain statements appeared in the orig- 
inal report of the master which tended to 
show that the court erred in that finding of 
fa<jt Such also were the views of the re- 
spondents; and it appeared that they, in 
pursuance thereof, on the 3d of September 
in the same year, renewed their application 
for a review of the original case, insisting 
that the decretal order was for the wrong 
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party; and it also appeared that the court, 
in view of the statements contained in the 
report of the master, tending to show that 
the court erred in the said finding, passed 
an order granting a rehearing "as to that 
fact," and gave leave to each party to take 
further proof on the question whether the 
statement of the accounts furnished by the 
treasurer of the corporation to the assignee, 
was or was not false, as found by the court. 
Proofs were taken by both parties under 
that order, and the cause, on the 23d of 
October following, came to hearing upon 
the proofs exhibited and the exceptions of 
the respective parties to the supplemental re- 
port of the master. 

Jas. EL Parsons, Thos. A. Jenckes, and 
Caleb Gushing, for complainants. 

A. Payne, R. W. Greene, and B. R. Curtis, 
for respondents. 

Before CLIFFORD, Circuit Justice, and 
KNOWLES, District Judge. 

CLIFFORD, Circuit Justice. Questions of 
considerable diffiexdty are presented in the 
case, which arise out of the application for 
a review, and others arise upon the excep- 
tions filed by the respective parties both to 
the original and supplemental reports of the 
master, all of which are still open for con- 
sideration, as it was not intended that any of 
them, except the one withdrawn by the com- 
plainant, should be superseded by any subse- 
quent order in the cause. Before attempt- 
ing to examine the several essceptions to the 
master's report, it becomes necessary to de- 
cide whether the view of the court as em- 
bodied in the decretal order is correct, as 
that presents a preliminary question which, 
if decided in favor of the respondents, will 
terminate the controversy. 

Coming to the application for review, the 
question is, whether the statement of the ac- 
counts furnished by the treasurer of the cor- 
poration to the assignee of the original com- 
plainant was or was not false, as found by 
the court in the opinion delivered at the time 
the decretal order was entered. Aid in solv- 
ing the questions presented will be derived 
from a proper understanding of the exact re- 
lations which the parties sustained to each 
other in the original transactions, out of 
which the controversy has arisen; and for 
that purpose it will be necessary to refer very 
briefly to the original record, as those rela- 
tions commenced in an enterprise which 
originated even before the respondent com- 
pany was incorporated. (At this point the 
court recited the facts substantially as they 
appear in the statement.) 

Facts and circumstances were introduced 
at the original hearing sufficient to satisfy 
the court that the charge made in the bill of 
complaint was true, and the court according- 
ly entered the decretal order, which is the 
subject of complaint in the application for 
a rehearing. 



Having carefully weighed the facts' and 
circumstances introduced in evidence, the 
court came to the conclusion that the release 
given by the assignee to the company was 
void, and adjudged and decreed that the same 
be set aside as having been obtained by 
fraudulent representations and concealments. 
Certain suggestions were made at the recent 
argument to the effect that the exhibit in 
question.was not properly before the court at 
the final hearing, when the decretal order un- 
der revision was entered; but it cannot be 
necessary to consume time in discussing that 
proposition, as the record is full of evidence 
to refute it, and to show that both parties, 
as weU as the court, treated it as a most 
material part of the proofs of the case. Un- 
doubtedly it first came into the case as an 
exhibit to the deposition of the treasurer of 
the company, and it is equally true that cer- 
tain portions of his deposition were excluded 
as unauthorized at that time by the acts of 
congress; but the record shows that the time 
for taking proofs was subsequently enlai-ged, 
which enabled the respondents to retake that 
deposition and some others which had been 
excluded under the same ruling, congress 
having m the mean time made parties compe- 
tent witnesses in equity suits as well as in 
actions at law. Nor is there any doubt en- 
tertained that the decision was correct upon 
the evidence then before the court in enter- 
ing the decretal order. Much discussion on 
that topic is unnecessary, as the proposition 
is scarcely denied. 

Suppose that it is so, still it is insisted that 
the new evidence taken under the recent 
leave granted for that purpose is sufficient 
to show that the finding of the court was 
erroneous; but the court is not able to con- 
cur in that view. Instead of that the new 
evidence convinces the court that the original 
decision was correct, and that the release 
executed by the assignee was properly set 
aside, as having been obtained by fraudulent 
representations and concealment. Consider- 
able embarrassment, it must be confessed, 
was experienced in conducting the original 
investigation, as the books of the company 
were not before the court; but the facts 
and circumstances adduced in evidence were 
amply sufficient to convince the court that 
the account exhibited was not an official 
account maue by the company or by its 
managers, and that it was not an account 
copied from any official statement of the 
affairs of the company in respect to its deal- 
ings with the original complainant. AH 
doubt upon the subject is now removed, as 
the party who furnished it to the assignee, 
as the basis of the settlement, confesses un- 
der oath that it was transcribed from a pri- 
vate memorandum kept by him, and that it 
nowhere appears on the books of the com- 
pany as an exhibit of their affairs, which, of 
itself, in view of the circumstances attend- 
ing the settlement and transfer, is sufficient 
to justify the finding of the court, as it false- 
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ly purports to be "a true copy from the 
books." Reference to the charter will show 
that the annual meetings of the company 
were required to he held on the first "Wednes- 
day of February in each year, and the by- 
laws reqiuire that the directors at each an- 
nual meeting should give a summary account 
of their management to the company for the 
precedhig year, and at all other times when 
required by the stockholders representing 
one third of the capital stock. Apart from 
that it was also made the duty of the treas- 
urer to render to the directors semi-annually 
an account of the affairs of the company, and 
at all other times when required, and at each 
annual meeting to exhibit his account to the 
corporation. Inasmuch as this statement was 
furnished as a true copy from the books, it 
must be assumed that the assignee received 
it as an official account, made under the ob- 
ligation of law and of the contract between 
the paities to which it related, and that he 
gave it full credence as an official exhibit 
made by the proper officers of the company 
in the performance of their appropriate du- 
ties. 

Nothing of the kind, however, appears on 
any of the books, and the party who fur- 
uished it testifies under oath that "it came 
from my private letter book." Items of 
large amount were included in the statement, 
which do not appear in the books at all, and 
some of those which do appear are erroneous 
in large amounts, as is evident from the 
proofs exhibited in the record, thus fully 
justifying the remark of the court in the 
former opinion that the statement was inac- 
curate in large amounts and greatly to the 
prejudice of the original complainant. View- 
ed in every aspect, it is the conclusion of the 
court, not only that it was false, but that 
it was furnished with the intent to deceive 
and defraud by promoting a settlement prej- 
udicial to the original complainant and more 
favorable to the respondent corporation than 
truth and justice would admit. 

In such a case the settled rule is, that the 
assignor is entitled to take the residue of the 
estate after his debts outstanding at the date 
of the assignment are paid. Halsey v. Fair- 
banks [Case No. 5,964]; Brashear v. West, 
7 Pet. [32 U. S.] 60S. 

By the ^tingiiishment of the debts the 
assignee became the trustee of the assignor, 
and the latter became clothed with all the 
rights and powers of a cestui que trust, to 
the same extent as the creditors previously 
had been whose claims he had extinguished. 
Lazarus v. Commonwealth Ins. Co., 5 Pick. 
SL Consequently the original complainant 
was the proper party to come into a court 
of equity and pursue the trust estate, it ap- 
pearing that it had been fraudulently or im- 
properly parted with by the trustee. Story, 
Bq. PI. § 221; Oliver v. Piatt, 3 How. [44 U. 
S.] 400; Lewin, Trusts, 730; Hovenden v. 
Annesley, 2 Sehoales & L. 633. 
Tested by these considerations, the court 



Is of the opinion that its finding as exhibit- 
ed by the decretal order is correct, and that 
the original complainant was and is entitled 
to the relief therein adjudged and decreed. 
Renewed reference to the defences set up in 
the answer will not be necessary, as those 
matters were fully considered in the former - 
opinion, to which reference is made as ex- 
pressive of the present conclusions of the 
court. The complainant being thus entitled 
to relief, the only remaining question of 
much importance is, what is the proper 
measure of that relief, which is a question of 
great difficulty and embarrassment. 

Twice the court has referred the case to 
a master, with a view to solve the difficulty 
and to discover the true theory of doing jus- 
tice between the parties without complete 
success, since the exceptions which accom- 
pany the respective reports make it neces- 
sary for the court to adjudicate the whole 
controversy to the same extent as if no refer- 
ence had -been made. 

Separate examinations of the several ex- 
ceptions under the circumstances will not 
be attempted, because it would extend the 
opinion to an unreasonable length without 
accomplishing anything of value to either 
party. Such an investigation would not 
serve any useful purpose, because neither 
the reports of the master, nor the exceptions, 
nor both combined, • are of a character to 
enable the court to come to a satisfactory 
result without a further reference. Much 
has been accomplished by the master which 
will be of great value in the further investi- 
gation of the subject, and the criticism of 
the parties, exhibited in their exceptions, 
will also be of service in framing a new re- 
port; but the court is not able to deduce 
from the record in its present condition, 
without performing work which belongs to 
a master, such a result as the court is pre- 
pared to adopt as the final decree in the case. 
Governed by these considerations, the court 
will send the whole case to the master, with 
more specific instructions for a new report, 
and for a statement of the accounts between 
the parties in respect to the mortgage debt. 
Under the decretal order the complainant is 
entitled to yedeem the mortgaged property 
just as her intestate might have done if the 
settlement and release mentioned in the 
decretal order had never been executed. 
The release and settlement having been set 
aside, because obtained by fraudulent repre- 
sentations and concealment, it is clear that 
the complainant is entitled to have an ac- 
count against the respondents as against 
mortgagees wrongfully in possession, includ- 
ing the net and annual profits of the prop- 
erty without being accountable for the loss- 
es of subsequent years. All sums due to 
the mortgagee wiU first be charged to the 
mortgaged estate, as ascertained from the 
agreements and actual dealings of the par- 
ties, whether advanced to the actual mort- 
gagor or his assignee. Having ascertained- 
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the unpaid balance of the mortgage debt In- 
cluding interest to the present time, the mas- 
ter will next proceed to tate an account of 
the net earnings of the mortgaged property, 
as against a mortgagee wrongfully in pos- 
session, deducting insurance, taxes, repairs, 
including ordinary impi'ovements such as re- 
late to the operative machinery and the mo- 
tive power of the mill, and including all the 
net earnings subject to those deductions, 
whether actually declared as dividends or 
not, and however the same may have been 
expended or appropriated. Earnings of one 
year are not to be set off by the losses of a 
subsequent year, as the respondents are to 
be treated as mortgagees wrongfully in pos- 
session, but in ascertaining the earnings of 
a particular year, the losses of that year 
are to be deducted from the gross earnings 
in order to ascertain the net earnings of the 
year, as well as the cost of insurance, tax- 
es, repairs, ordinary impi*ovements, running 
expenses, and commissions. Shares of the 
stock paid, the complainant is entitled to re- 
cover in specie, but the complainant is not 
entitled to recover the thirty-seven shares 
never paid, as it cannot be said that those 
shares are wrongfully in the possession of 
the respondents. Nothing having been paid 
for the same, the court is of the opinion that 
no recovery can be had on account of those 
shares. 

Estimates of earnings will be made on the 
basis of the shares paid, without including 
those not paid, and the master, on stating 
the accounts, will be governed by the prin- 
ciples herein laid down, and will deduct the 
amount of the unpaid mortgage debt from 
the amount of the earnings of the mortgaged 
property, adjusting interest to the present 
time, and state the exact amount which the 
complainant is entitled to recover. Interest 
upon the total amount of profits earned prior 
to the date of the decretal order, will be 
computed from the date of that order to the 
completion of the report of the master. 
Profits earned subsequently to the date of 
the decretal order will only bear interest 
from the close of the last year included in 
that computation. Power is vested in the 
master to call for new accounts,, and to hear 
the parties further if necessary, to enable 
him to state the account as required, and he 
will submit his draft report to them, as re- 
quired by the rules. 

[NOTE. The defendants then appealed to 
the supreme court, where the decree was re- 
versed, and the bill dismissed, in an opinion by 
Mr, Justice Strong, who said that canceling an 
executed contract is an exertion of the most 
extraordinary power of a court of equity. 
Such power should never be exercised except in 
a very clear case. When false representations 
are alleged, their falsity must be certainly 
proved, and it must be shown that the com- 
plainant has been deceived and injured by them. 
The fundamental averment of fraud in this case 
is not sustained by proof, and, moreover, the hill 
was not filed until nearly six years had elapsed, 
ilr. Justice Clifford dissented. 94 U. S. 207.] 
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JAMES V. ATLANTIC DELAINE CO. et al. 

[11 N. B. R. (1875) 390.] i 

Circuit Court, D, Rhode Island. 

Bankkuptcx — Petition against Ofpioeks ANn 

StOCKHOL1>EKS of a COKPOItATION — LIABILITY 

FOB Debts of Cokfoeation — Whether Paov- 
ABLE AS A Debt. 

1. A judgment creditor of a manufacturing 
corporation in Rhode Island cannot sustain an 
involuntary petition in bankruptcy against the 
oflScers or stockholders of the corporation. 

2. The stockholders, by reason of the failure 
to comply with the requirements of the law by 
the directors of the corporation, are not subject 
to the liability of copartners as if liey had nev- 
er been incorporated; and creditors do not pos- 
sess the rights, and are not entitled to pursue 
the remedies, which are furnished by estab- 
lished law against any ordinary copartnership 
or any individuals. 

5. "When a statute which confers the right al- 
so declares what course shall be adopted to en- 
force it, the party is restricted to the remedy 
so provided, and cannot resort to the ordinary 
remedies provided by the common law, or by gen- 
eral legislation. 

4. The stockholders, by reason of their joint 
and several liability, do not become copartners, 
so that an act of bankruptcy by one of them in 
respect to their joint affairs would subject all 
the members, as partners, to a liability to be 
adjudicated bankrupt as a firm. 

_ 5. If two persons are jointly and severally 
liable for a debt and are not copartners, and one 
of them does an act which would subject him to- 
a decree of bankruptcy, the other is in no way 
affected by such act of his associate. 

6. The statute liability of the stockholders of 
a corporation for its debts, is not such a claim 
as can be proved in bankruptcy against them; 
it is not their debt within the meaning of tiie 
bankrupt act [of 1867 (14 Stat. 517)]. 

[Cited in Garrett v. Sayles, 1 Fed. 377; Fourth 
Nat. Bank v. Francklyn, 120 U. S. 754, 7 
Sup. Ct. 761.J 

This was a petition to the <arcuit court to 
review the action of the district court in dis- 
missing the petitioner's petition to have the 
respondents declared bankrapts. 

The petitioner, as plaintiff tn a suit in eq- 
uity in the circuit court of the United States 
against the Delaine Co., had obtained a de- 
cree in her favor for six hundred and eighty- 
nine thousand six "hundred and eighty-eight 
dollars and seventy-eight cents; upon which 
an appeal had been taken to the supreme 
court; but no bond given. [See Cases Nos. 
7,177, 7,178.] Upon this decree, execution 
had issued against the company. By the 
laws of Rhode Island, under which the com- 
pany was incorporated, the directors and 
stockholders, in case of non-compliance with 
certain provisions of the statute, are made 
jointly and severally liable for the compa- 
ny's debts; and the remedy to enforce such 
liability against such directors and stock- 
holders is provided in the statute creating it. 
The petitioner in bankruptcy filed her peti- 
tion against the corporation and the direct- 
ors and stockholders jointly, praying that 

1 [Reprinted by permission.] 
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they all migM lie declared bankrupts for cer- 
tain acts of banloniptcy committed by tbe 
corporation, and wMch sbe alleged, by rea- 
son of tbeir being directors and stoekbolders 
and personally liable for its debts, were also 
acts of bankruptcy as to the other respond- 
ents; and on the ground that all these par- 
ties were by statute jointly and severally 
liable for the corporate debts. Before the 
hearing on the petition in the district court 
the company were adjudicated bankrupts on 
another petition; and the petitioner thereup- 
on dismissed it from her petition, and sought 
to proceed against the other respondents only 
on the ground of their joint and several lia- 
bility—claiming in effect that this was a part- 
nership liability. Numerous objections were 
taken to the petition as to its form and sub- 
stance, especially as to the right to join the 
respondents in one petition; but the main 
objection was that this statute-liability was 
not such a claim as could be proved in bank- 
ruptcy, but a 'specific one, created by the 
statute, and which could only be enforced in 
the manner specifically provided by the stat- 
ute. This objection was sustained by 
Knowles, J., in the district court [case unre- 
ported]; and thereupon the petitioner filed 
this petition for review in the circuit court. 

James H. Parsons and T. A, Jenckes, for 
petitioner. 
Charles Theo. Kussell, f or Knight & Greene. 
Charles Hart, for Ghapin. 

SHEPLBY, Circuit Judge. The principal 
question presented for review is, whether a 
judgment and execution creditor of a manu- 
facturing corporation in Rhode Island can 
sustain an involuntary petition in bankrupt- 
cy against the officers or stockholders of the 
coi-poration for acts of bankruptcy commit- 
ted by the coi*poration, such officers or stock- 
holders being subject to the liabilities im- 
posed by the laws of the state upon a failure 
to comply with the statutes relating to such 
corporation. The law of 1844, in force at the 
date of the incorporation of the Atlantic De- 
laine Company, and which, it is conceded, 
was continued by chapter 128 of the Revision 
of 1857, required that annually, on or before 
the 15th of February, a certificate signed by 
a majority of the directors, stating the 
amount of capital stock paid in, etc., should 
be filed in the town clerk's office where the 
manufactory Is established, and that on fail- 
ure so to do, all the stockholders of such 
company shall be jointly and severally liable 
for all the debts of said company then exist- 
ing, and for all that shall be contracted be- 
fore such notice shall be given, unless said 
company shall have become Insolvent, etc. 
The charter of this company declared that 
the liability of its members and officers shall 
be fixed and limited to the statute of 1844, 
and by the same statute it was provided that 
when the stockholders of any manufacturing 
company shall be liable to pay the debts of 
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such company, or any part thereof, their per- 
sons and property may be taken therefor, on 
any writ of attachment or execution against 
the company for such debt, in the same man- 
ner as on writs and executions issued against 
them for their individual debts. A remedy 
in equity was also provided against stock- 
holders or officers of the company. 

It is claimed by the learned counsel for the 
petitioner, that the stockholders of this com- 
pany, by reason of the failure to comply 
with the requirements of the law, are sub- 
ject to the liability of copartners, and con- 
tinue liable for all the debts of the company 
in. the same manner as If they had not been 
Incorporated, and that the creditors possess 
the rights, and are entitled to the remedies, 
which are furnished by established law 
against any ordinary copartnership or 'any 
individuals. In the opinion of the court 
such consequences cannot result from the lia- 
bility enforced by this statute. When a 
statute confers a right, or subjects any one 
to a new liability without providing a dis- 
tinct remedy, in such case the common law 
will afford the means by which the party 
can obtain the benefit to which he is entitled 
by the statute. But when a statute which 
confers the right also declares what course 
shall be adopted to enforce it, the party Is re- 
stricted to the remedy so provided, and can- 
not resort to the ordinary remedies provided 
by the common law or by general legislation. 
It is quite clear, from all the authorities, 
that under the provisions of the statute in- 
voked in this case the petitioner was r&- 
■stricted in her method of redress. The per- 
sons or property of the stockholders might 
be taken upon a writ of attachment or exe- 
cution against the company, or resort might 
be had to a bill in equity, but an action at 
law could not be maintained to recover from 
the stoclcholders the amount of the judgment 
against the company. Those provisions of 
the Rhode Island statute were -Jaken literal- 
ly from an act previously In force In Massa- 
chusetts, and they have received judicial 
constructions from the supreme court of each 
of the states, Knowlton v. Aeliley, 8 Cush. . 
97; Moies v. Sprague, 9 R. I. 557. And It 
is sufficient to remark that it was decided by 
each of these learned tribunals that the rem- 
edies given by the statute are exclusive, and 
that an action at law cannot be maintained 
against the stockholder in a manufacturing 
corporation on account of a liability incuixed 
by him solely under the provisions of this 
statute. At common law the stockholders of 
a corporation, unless It was otherwise pro- 
vided by law, would have been exonerated 
from liability on all contracts of the corpo- 
ration, as "the common law recognizes only 
the creature of the charter, the body corpo- 
rate, and not its individual members." By 
Its incorporation the Atlantic Delaine Com- 
pany became a body politic, created by law, 
and, as a legal being, to be regarded entirely 
distinct from all members composing it. It 
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is claimed that the stockholders made them- 
selves at once liable as copartners until they 
released themselves by the performance of 
those acts -which, by the provisions of the 
manufacturing acts, they were required to do 
before they could escape from their individ- 
ual liability. The relation of debtor and 
creditor did not exist between the stockhold- 
ers and the creditors of the corporation: the 
corpoi-ation was the sole debtor, capable of 
making its own contracts, and the only one 
directly liable upon them, and the only party 
against whom an action at law could be sus- 
tained upon its obligations. Superadded to 
this was also the collateral liability of its 
stockholders contingent under circumstances 
of a special restricted nature and extent, 
and to be enforced only in a special limited 
manner. There being at common law no lia- 
bility of its stockholders for the debts of the 
corporation, we must resort to the charter 
or other positive provisions of law to ascer- 
tain the liability to which its stockholders 
may be subjected, and, as remarked by Shaw, 
0. J., "such liability depends solely upon pro- 
visions of positive law, is to be construed 
strictly, and not extended beyond the limits 
to which it is plainly carried by the provi- 
sions of the statute." 9 Cush, 199. In the 
present instance we there find the liability 
to be "ajjoint and several liability," to be 
enforced in a certain definite prescribed 
method, and only by that method. In no 
portion of the statute is the liability arising 
from a partnership anywhere suggested as 
attaching to the stockholders under the cir- 
cumstances of the present case. Such a lia- 
bility, with the resulting consequences, is of 
a much more stringent character than the 
words found in the statute would imply; and 
the court is not, by any judicial construction 
or legislation, to interpolate it On the con- 
trary, on the sanction of the high authority of 
Shaw, C. J., it is the duty of the court to allow 
to the creditor the rights and remedies clear- 
ly enforced upon him by the law, but not to 
extend them beyond the plain ordinary sig- 
nification of the language of the statutes. 

A large number of decisions of the courts 
of various states have been cited by the 
learned counsel for the petitioner, in relation 
to the liability of stockholders for debts of 
the corporation. An examination of nearly 
all of them discloses that the actions were 
brought either to enforce the remedy specific- 
ally provided by the local law against such 
stockholders, or, where no such remedy was 
expressly provided by the local law, to sus- 
tain an action at common law against them 
in favor of a creditor of the corporation, the 
stockholders, in a large proportion of the 
cases, having been made liable under all cir- 
cumstances for the debts of the corporation. 
In many of these cases the courts do speak 
of the liability of the stockholders in such 
case as being "like that of partners," but I 
am not aware of any in which they are de- 
clared, by reason of such liabilily, to have 
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thereby become partners with all the conse- 
quences of that relation attending such lia- 
bility. In none of these cases can I discover 
that there was any attempt to extend the lia- 
bility beyond that expressly declared by the' 
law, or, where a remedy was specially pro- 
vided, to allow the party to have recourse to 
any other; and there is nothing found in 
any of these decisions in conflict with the 
views herein expressed by the court, which 
recognize to its full extent "the joint and sev- 
eral liability," under the Statutes of Rhode 
Island, of the respondents, and the right of 
the creditors of the company to the remedies 
provided by law. The court cannot enlarge 
the liability, or substitute another remedy for 
the ones expressly provided by statute. It 
cannot, therefore, be conceded that by reason 
of this joint and several liability the stock- 
holders became copartners, so that an act of 
bankruptcy by one of them in respect to their 
joint aflfatrs would subject all the members, 
as partners, to a liability to be adjudicated 
banki-upt as a firm. But if it were admitted 
that, as between themselves, the stockhold- 
ers, by reason of this joint and several lia- 
bility, were cppartners, yet, in the view of 
the court, the admission would not afford 
much aid to the petitioners in support 'of this 
petition against them. The stockholders 
must not only be shown to have been copart- 
ners inter sese, but also copartners with the 
company. The material acts of bankx-uptcy 
set forth and relied on in this petition are 
the acts of the corporation in the manage- 
ment and conduct of its business, in alleged 
violation of the bankrupt act, and thereby 
committing acts of bankruptcy. It is very 
clear if two persons are jointly and severally 
liable for a debt, and are not copartners, and 
one of them does an act which would subject 
him to a decree of bankruptcy, the other is 
in no way affected by such act of his associ- 
ate. The relation of partners must exist be- 
tween them, and one of the members of the 
partnership, in that capacity, and not as an 
individual, must commit an act of bankrupt- 
cy in order to subject his copartner to the 
provisions of the act relating to involuntary 
bankruptcy. It is quite dear that the rela- 
tion of copairtners did not exist between the 
company and its stockholders by reason of 
their statutory liability. In Moss v. SfcCol- 
lough, 5 Hill, 135, cited in the brief of the pe- 
titioner's counsel, Cowen, J., says: "But 
to say that the stockholders and the corpora- 
tion are members of the same firm would be 
to violate all analogy. They are not jointly 
liable, nor does their relation in any respect 
resemble that of partners, unless it be in the 
power of the corporation to bind others; this, 
however, is to bind others in a distinct obli- 
gation, nor can the latter bind the corpora- 
tion." 

The Atlantic Delaine Company, by its viola- 
tion of the bankrupt act, has committed vari- 
ous acts of bankruptcy, and it having been 
so adjudged on another petition, the petition- 
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er in tlie present case has discontinued the 
petition as against the company; but as the 
company and its stockholders were not co- 
partners, the latter are not, hy reason of such 
acts of the corporation, made liable to he ad- 
judged bankrupts. It is charged in the peti- 
tion that three of the respondents, Hoyt, 
Greene, and Knight, did cause the property 
of the company to be attached on legal pro- 
cess on their own behalf. It is sufficient to 
observe, that by so doing they have not vio- 
lated any provision of the bankrupt act, so 
as thereby to have themselves committed 
any act of bankruptcy; and the same re- 
mark applies to the amendment, filed April 
21, 1874 [18 Stat 178], charging the defend- 
ants with committing an act of bankruptcy 
by allowing the company to be adjudged 
bankrupt. The averments against Josiah 
Chapin are, that he did, procure and suffer 
his property to be taken on legal process by 
the attachment thereof on debts due by the 
Atlantic Delaine Company. This would con- 
stitute a valid charge against him on a peti- 
tion that he should be adjudged a bankrupt 
. individually. But, as the petition now 
stands, the purpose and object is to obtain 
an adjudication against the respondents 
jointly, and the others can in no way be af- 
fected by any such violation of the bankrupt 
law by one of the defendants. They are 
strangers to his proceeding, and so long as 
the petitioner claims and insists on a joint 
liability, she should be boimd by her claim, 
and not be at liberty, on such joint petition, 
to rely upon the independent liability of one 
of the respondents in order that she may 
prevail as to hun if she should fail in estab- 
lishing a joint liability of all the parties. 
a The court is also of the opinion that the peti- 
tioner is not shown to be such a creditor of 
the defendants as will authorize her to sus- 
tain her petition against them. Her claim is 
not provable in bankmptcy against them, 
and therefore cannot be a basis for involun- 
tary proceedings in her behalf; it is not 
their debt within the meaning of the act. 
This precise question was- fully discussed by 
the supreme court of Massachusetts, in Kel- 
ton V. Phillips, 3 Mete. (Mass.) 62, and in 
Bangs V. Lincoln, 10 Gray, 600, in which 
cases it was decided that a claim of this na- 
ture was not provable in insolvency. The 
provisions of the Massachusetts insolvent 
law upon this point are almost identical with 
those found in the bankrupt act, and the 
■ court entertains no doubt that'the same con- 
struction should be given to the bankrupt 
act. If the proof of petitioner's debt should 
not be allowed by the register, and she 
should, upon appeal, be compelled to resort 
to an action at law to enforce her claim 
against the assignee, she would, in the opin- 
ion of the court, meet with insuperable diffi- 
culties in sustaining it, as under the deci- 
" sions in Massachusetts and Rhode Island, 
the stockholder is not subjected by the stat- 
ute to liability to such an action. The liabil- 
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ity which the officers incur by a failure or 
neglect to perform their duties is most clear- 
ly in the nature of a penalty, and the reme- 
dy prescribed against them is an action on 
the case or a bill in equity. If the court is 
correct in the conclusion that the stockhold- 
ers are not subject to a decree of bankruptcy 
on this petition, it is quite manifest that the 
Bame result must follow as to the officers. 
The decree of the district court dismissing 
the petition in bankruptcy is affirmed, and 
this petition for review and revision of that 
decree is dismissed. 
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JAMES V. BLAUVELT et al. 

[21 Leg. Int. 172; i 26 Law Bep. 485.] 

Circuit Court, E. D. Pennsylvania. 1864. 

Stamp Duty on CoNVErASCES — How Assessed. 

1. A seller of unimproved land, in order to ob- 
tain an expected profit of nearly twice its value, 
conveyed it in fee, with a stipulation that he 
would, by certain instalments, advance more 
than four times its value towards the cost of 
stipulated improvements; and received, when he 
conveyed it, morteages of it securing a sum 
composed of its value as unimproved, the stipu- 
lated amounts of his advances, and the amount 
of his intended profit This was done under an 
arrangement that the purchaser should not 
become a debtor for any of these amounts. 
The seller therefore made the conveyance to 
an irresponsible middleman, who eseeuted the 
mortgages and the bonds which they secured, 
and the stipulation to improve the land; -and 
thereupon conveyed it, while still unimproved, 
for a nominal consideration, to the party who 
had, from the first been the intended purchaser, 
describing it as subject to the mortgages. The 
stipulated improvements having been completed, 
the value of the land, as enhanced by tliem, ex- 
ceeded greatly the whole amoimt secured by 
the mortgages. A double stamp duty was not 
incurred by the duplication of the original con- 
veyance. 

2. The conveyance from the middleman re- 
quired no stamp, the consideration or value not 
exceeding one hundred dollars. 

3. The conveyance to him should have been 
stamped under an assessment of the duty, not 
upon any prospective enhancement of the value 
of the land by the stipulated improvements, nor 
upon the value of it as unimproved at the date 
of the conveyance, nor upon the expected profit, 
but upon the consideration estimated as the 
whole amount of the return secured by the mort- 
gages to the seller, not deducting his advances. 

In equity. In the act of 1st July, 1862, c. 
119, the clause imposing stamp duties upon 
conveyances makes the duties assessable in 
respect of the consideration or value. No 
stamp is required, unless the consideration 
or value exceeds one hundred dollars. 12 
Stat 481, 482. Tatlow Jackson, on the 13th 
April, 1863, received a conveyance of unim- 
proved land in Philadelphia, which was after- 
wards divided into 240 building lots. The 
whole consideration of the conveyance to him - 
was reserved in ground rents, extinguishable 

1 [Reprinted from 21 Leff. Int 172, by permis- 
sion.] 
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on the payment of amounts, in the aggregate, 
^65,000. On nth May, 1863, Jackson con- 
veyed the whole of the land to the respond- 
ent, Fredericks, in fee, by a deed containing 
a covenant of Jackson to discharge all accru- 
ing gi-ound rent, and extinguish the ground 
rents on or before 1st July, 1864. Fredericks 
executed 240 bonds of the same date with the 
conveyance to him, each bond conditioned 
for the payment by him to Jackson of $2,000, 
at a certain time, with interest half-yearly; 
and, on the same day, executed 240 mortgage 
deeds, each conveying one of the lots to Jack- 
son in mortgage, to secure one of the bonds. 
By an agreement between these parties, of the 
same date, Fredericks engaged to build, with- 
in a limited period, upon each lot, a house 
of a certain value, greater than the mort- 
gage debt charged upon it; and Jackson en- 
gaged to advance to Fredericks, towards the 
cost of each building, $1,200, in the whole, 
^288,000, payable by instalments at certain 
stages of the progress of its construction. 
The extinguishment money, $65,000, which 
Mr. Jackson was to pay, was the whole value 
of the unimproved land. On his pecuniary 
advances, $288,000, his premium, secured by 
the mortgages, was to be $127,000. The three 
amounts, together $480,000, were the gross 
aggregate of the mortgage debts. By a deed 
of 13th May, 1863, Fredericks, who was an 
iiTesponsible person, conveyed to the com- 
plainant in fee, for the nominal considera- 
tion of one dollar, the 240 lots, described as 
each subject to a mortgage for $2,000. A 
hou&e having been built upon one of them, 
and the ground rent upon it extinguished, the 
respondent, Blauvelt, on 1st March, 1864, by 
a written agreement, purchased it for $4,500, 
from the complainant, who now sues to com- 
pel a specific execution of this agreement 
Mr. Blauvelt makes no other objection to 
completing his purchase, than that the con- 
veyances from Jackson to Fredericks, and 
from Fredericks to the complainant, were not 
duly stamped. According to the phraseology 
of the writings, $800, which was the excess 
of each mortgage debt above the stipulated 
amount of Mr. Jackson's advances towards 
the cost of each building, was the considera- 
tion receivable by him for the conveyance 
of each lot This, on the 240 lots, was $192,- 
OOO. The stamp duty, under ihe act of -con- 
gress, if assessable in respect of a considera- 
tion of this amount^ would have been $380. 
Stamps to the value of $380 were affixed to 
the conveyance from Jackson to Fredericks. 
■On the conveyance from Fredericks to the 
complainant there was no stamp. The com- 
plainant insisted that this deed required none, 
and that the former deed was duly, if not 
too highly, stamped; but submitted the ques- 
tions to the court's decision, offering to put 
such stamps, if any, upon both deeds, or up- 
on either of >them, as might be requirable, in 
order to make the title unobjectionable. The 
■court directed that notice of the pendency of 
the suit should be given to the attorney of 



the United States for this district He was 
present at the hearing. 

Mr. Price, for complainant 

Mr. Drayton, for respondent Blauvelt 

Mr. Gilpin, U, S. Atty. 

CADWALADER, District Judge. Former- 
ly, in the ease of an agreement between the 
owner of an unimproved suburban lot of 
ground and an intended purchaser, that the 
latter party should, within a limited time, 
build upon the lot a house of a certain value, 
and that the seller should, by instalments, at 
certain stages of its construction, advance, 
towards its cost, a part of its intended value, 
the course of business in this neighborhood 
was to postpone executing the conveyance 
until the house was duly finished. The gross 
amount receivable by the seller, including his 
pecuniary advances, with interest was often 
secured at the same time, by a mortgage to 
him of the house and lot conveyed. In order 
to avoid inconveniences from statutory liens 
for work and materials, another method of 
carrying the purposes of the parties into ef- 
fect has been substituted. The conveyance 
of ■Gxe lot is now made before the building is 
begun. The mortgage to secure the gross re- 
turns is executed at the same time. A co- 
temporaneous agreement containing the 
mutual executory engagements, operates as 
a deed leading or declaring those intents and 
uses of the conveyance and mortgage, which 
do not appear on their face. The purposes to 
be carried into effect are, under this modem 
method of conveyancing, precisely the same 
as they were under the former method, tin- 
der these arrangements, the hazard that the 
purchasers would prove to have been parties 
of slender means and imperfect integi-ity, 
was, of course, proportional to the premiums 
receivable by the sellers on their pecuniary 
advances towards the cost of the buildings. 
The failure of such speculations was notori- 
ously frequent This made the better class 
of builders unwilling to engage in them with- 
out an exemption from personal responsibility 
for the mortgage debts. A third method of 
conveyancing, which is not unobjectionable, 
was therefore adopted in some such cases. 
According to this method, the unimproved 
lot is conveyed, in the first instance, to an 
irresponsible middleman, such as the defend- 
ant Fredericks. He executes the bond and 
mortgage, and sometimes, also, as was done 
here, executes, as a party, the agreement 
which ascertains the practical uses and pur- 
poses of the conveyance and mortgage, os- 
tensibly as if it were intended that he should 
retain the proprietorship, and build the house. 
This done, he conveys the unimproved lot 
subject to the mortgage, for a nominal con- 
sideration, to the party who has, from the 
first like the complainant in this case, been 
the intended purchaser. With reference to 
cei-tain judicial decisions in Pennsylvania, 
great caution is required in so penning the 
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deed wMch conveys the lot as to exclude the 
implication of an engagement on the part of 
such actual purchaser to discharge the mort- 
gage debt "^ 

One of the questions in this case was, 
whether a double stamp duty had been in- 
curred through this duplication of what was 
In effect a single conveyance. The parties to 
such a fiction could not reasonably have com- 
plained If this had been the legal conse- 
quence. If an action at the suit of the United 
States had been brought, in order to test the 
question, I would probably have directed the 
case to stand over until the determination of 
such collateral suit. But none has been 
brought; and, upon reflection, I think that the 
double duty would not be recoverable. The con- 
veyance from Fredericks to the complainant, 
separately considered, required no stamp. If, 
with reference to the entire transaction, the 
full amount of stamp duty was not paid, 
the whole deficiency should be assessed upon 
the conveyance from Jackson to Fredericks. 
As to this deed, the decision should be the 
same as it would have been if the conveyance 
had been a direct one from Jackson to the 
complainant,- without the interposition of 
Fredericks: If every house and lot of the two 
hundred and forty had been worth as much 
as the price for which the defendant, Blau- 
velt, has purchased one of them, the whole 
value, when all the houses were finished, 
would have been $1,080,000. There is no 
necessity to inquire precisely what may be 
the whole actual value of all of them, as it 
is thus enhanced by the improvements. If 
the execution of the conveyance had, accord- 
ing to the former course of business, been 
postponed until after the houses were built, 
a question whethei: the stamp duty should 
have been assessed upon such enhanced 
value, or upon the consideration of the con- 
veydnce, might, perhaps, have arisen. But 
such a question cannot arise under the mod- 
em method, which has been adopted in this 
case, of conveying the lots while unimproved. 
A prospective, as distinguished from an ex- 
isting value of the subject of a conveyance, 
cannot be regarded in making the assessment 
under the act of congress. This remark ap- 
plies, without exception, to conveyances of 
land, of which the value is, under existing 
stipulations, to be enhanced by future build- 
ings or other improvements, however un- 
qualified the stipulations may be. But such 
prospective enhancement of the value of the 
subject of a conveyance, must not be con- 
foTmded with an excess of its consideration 
beyond the present value of the subject. In 
this case, the value of the unimproved lots, 
when conveyed, was only $65,000. But the 
consideration, by whatever standard measur- 
able, was of much greater amount. Accord- 
ing to the import of the act of congress, the 
assessment of the stamp duty is to be made 
in respect of the consideration or value. 
When the present value of the subject is less 
than the conventional or actual amount of the 
1Sfed,oas.— 20 



consideration, the stamp duly must be as- 
sessable on the consideration, without any 
x'eference to value. Parties may be so bound 
conventionally by their own language in a 
conveyance, that when the consideration ex- 
pressed in it is greater than the actual con- 
sideration, and greater than any value of the 
subject, the stamp duty will, under this act, 
be assessable as if the actual consideration 
were that expressed. No such case is here 
in question. The dispute is, whether the 
amount of the consideration, as conventional- 
ly estimated by the parties, was not less than 
tiie actual amount. If thus less, the duty 
should have been assessed on the actual con- 
sideration, without reference to the language 
of the writings. The facts are undisputed. 
The only question is by what standard the 
actual consideration should have been meas- 
ured. The proper measure was the same as 
It would have been if the conveyance had 
been pos^oned until after the houses were 
finished. In a case of such postponement, the 
consideration would not be enhanced, be- 
cause the enhancement of the value of the 
subject, when conveyed, would be actual in- 
stead of prospective. Nor was the considera- 
tion of the conveyance, which in fact was 
made before the lots were improved, less in 
amount because the stipulated enhancement 
of theh: value was, at its date, prospective 
only. The conveyance, which simply ex- 
ecutes a contract of sale or exchange, is a 
mere transfer of property. The consideration 
of other contracts, executory or executed, may 
be merely that which induces the consent of 
a party. But the consideration of sales or 
exchanges includes whatever else may be re- 
ceivable in return for their subjects. Here 
consideration must not be confounded with 
profit A consideration of great value may 
be receivable without the receipt of any 
profit When, as in the present case, a seller 
is to get a profit, the beneficial, return Is com- 
pounded of the cost of the subject and of 
the profit There may, however, be a gross 
return to him, which includes an addition to 
such beneficial return. This addition, though 
not profitable, but the reverse, may neverthe- 
less be part of the consideration. Mr. Jack- 
son, that he might get a profit of $127,000, 
conveyed these lots when worth $65,000, with 
a stipulation that he would advance $288,- 
000 towards the cost of the stipulated im- 
provements, and received, at the same time, 
the mortgage security for a return of the 
three amounts, together, $480,000. The bene- 
ficial return to him, composed of the first and 
second amounts only, was $192,000. The 
gross return was the whole $480,000. The 
question is, whether stamp duty is assessable 
on the beneficial, or on the gross return. 

If the word "value" in the act of congress, 
could be understood as meaning value of the 
consideration, the assessment might properly 
be made upon the beneficial return alone. 
But the words "consideration" or "value," as 
Tised in the act, have no such import Their 
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application cannot tie such that the word 
"value" qualifies the word "consideration." 
The consideration is to he understood as that 
of the conveyance, the value as that of the 
suhjeet of conveyance. The question de- 
pends, therefore, upon the unqualified im- 
port of the phrase "consideration of a con- 
veyance." When moneys advanced, or to he 
advanced, by a seller, towards the cost of 
improving the subject of sale, are a part of 
the gross return, it might, at first«view, seem 
reasonable to deduct them, as was done by 
the parties in this case, and estimate the con- 
sideration as the difference. But the consid- 
eration is not thus measured in conveyancing. 
In the language of conveyancing, the gross 
return is understood as the consideration. 
The question, without being changed in sub- 
stance, may be simplified in form, by sup- 
posing that the execution of this conveyance 
had been postponed until after the houses 
were finished, and the ground rent was ex- 
tinguished, the advances having, in the mean- 
time, been made by Mr. Jackson, and that he 
had received, at the date of the conveyance, 
a single mortgage, securing the whole $480,- 
000. In the ordinary phraseology of such a 
mortgage, the land mortgaged would be de- 
scribed as the same which had, by deed of 
the same date, been conveyed to the party- 
mortgaging it for the consideration which the 
mortgage secured. Such phraseology is not 
without legal importance. In most, if not in 
all, of the states of this country, there are, 
as in England, known distinctions between 
a mortgage for the consideration of a con- 
veyance and other mortgages. Under the 
recording acts of Pennsylvania, mortgages of 
land generally have priority only from the 
time 'of recording them; but a mortgage for 
the purchase money of the land mortgaged, 
if recorded at any time within sixty days 
from its execution, retains its priority against 
other mortgages recorded in the meantime. 
In this, and in other respects, the mortgages 
to Mr. Jackson were for the purchase money 
of the land, or, in preeiser language, for the 
consideration of the conveyance. They were 
so to their whole amount of §480,000. As to 
the §288,000 advanced by him, their incidents 
at law, and in equity, were not, in any re- 
spect, less those of mortgages for the consid- 
eration than as to the §65,000 which ex- 
tinguished the ground rents, or as to the 
premium of §127,000, which was to be his 
profit. The consideration of his conveyance 
was therefore not less than $480,000. The 
stamp duty which should have been paid, 
was §940. Of this, $380 has been paid. The 
complainant, by affixing stamps of the addi- 
tional value of $560, may make his title un- 
exceptionable. When they shall have been 
affixed, a specific execution of the purchase 
will be decreed, if the complainant, acquies- 
cing in this opinion, shall ask such a decree. 
I had great doubt, at first, upon the question 
of the amount of consideration. The doubt 
no longer exists. But I regret that the cir- 



cuit judge was not present at the argument 
After the intimation of my opinion that the 
§560 is due, an action to recover it wiU doubt- 
less be brought at the suit of the United 
States, if it should remain unpaid. If the 
complainant prefers that the question should 
be decided in such an action, and the trial 
of it can be expedited, the present cause may 
stand over to await the result If the trial 
of such an action cannot be sufficiently ex- 
pedited, and the complainant's counsel wishes 
this case argued before both judges, it may 
stand over for a reargument 

The complainant acquiesced in the forego- 
ing opinion, and affixed additional stamps 
of the value of $560 to the deed; whereupon, 
a specific execution of the purchase was de- 
creed; and it was ordered that he should pay 
all costs. 
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Case ISTo. 7,181. 

JAMES V. GOKDON et aL 
[1 Wash. C. C. 333.] i 

Circuit Court, D, Pennsylvania. Oct Term, 

1806. 

Ejectment — Evidence. 

1. By the common practice in Pennsylvania, 
where more than one warrant issues to one per- 
son, he uses the name of a third person, who 
is considered merely as a nominal person; the 
title being in him who pays the money to the 
office, and obtains the warrant. 

[Cited in Herron v. Dater, 120 U. S. 472, 7 
Sup. Ct 624.] 

2. The copy of an award, exemplified by the 
certificate of the proper officer of one of the 
courts of the state, cannot be read in evidence; 
because, the act of assembly of 1715, winch au- 
thorizes the recording of certain instruments, 
relates only to deeds, and not to awards. If Ihe 
original were lost, or in the possession of the 
adverse party, the contents might be proved by 
a witness; but the attestation of the clerk is not 
evidence. 

3. A paper signed by A B, as attorney for 
B C, cannot be read in evidence, without thfr 
power of attorney being produced. 

4. Deeds of commissioners of taxes were suf- 
fered to be read, reserving the question of their 
regularity; although it did not appear that dis- 
trict assessors had been appointed; and the 
deeds were under the common seal of the com- 
missioners, and not under the private seal of 
each; and the law authorized the commission- 
ers to sell, and not to convey. 

[This was an action of ejectment by the 
lessee of James against Gordon & Bowen.] 

The plaintiff gave in evidence, a warrant 
dated in 1763, to Francis Drumgold, for 300 
acres of land, on the south branch of Dum- 
ming's creek, adjoining his other land. A. 
receipt from the receiver general of fl5, 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington. Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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from Peters & Clark, in part for the above 
land, dated in 1765. A survey of 516% 
acres, made upon the above warrant, which 
survey, in 1770, Tvas returned and received 
for the use of the assignees of Clark; and 
their deed from Clark to three persons, as 
trustees to the survivor, of whom the lessor 
of the plaintiff is heir at law. The defend- 
ants' counsel moved for a nonsuit, upon 
the ground, that, by the plaintiff's own show- 
ing, the title was out of him, the warrant 
having issued to Drumgold, who had the 
legal title, and no deed shown from him to 
Peters and Clark. 

WASHINGTON, Curcuit Justice. It is a 
great inaccuracy, to say, that the legal title 
was in Drumgold. The warrant merely gave 
him an equitable title, and not that, unless 
he paid the money; and the questions are, 
whether the warrant was applied for by 
him, or by Peters & Clark; and whether 
this is not a proper case to leave to the jury, 
to presume that the warrant was really taken 
out by those who paid the money, and who 
merely used the name of Drumgold as a 
nominal person, a practice common in this 
state, where one man takes out many war- 
rants? The warrant, issued in 17C3, is paid 
for in 1765, by Peters & Clark, who had it 
executed and returned; and it is received 
for their use. The defendant does not pre- 
tend to claim under Drumgold, or to show 
a subsisting right in any person under him; 
and the plauitife appear^ in court, with the 
original warrant as one of his title papers. 
The jury may certamly presume, that the 
name of Drumgold was merely used by 
Peters and Clark, the real grantees. Mo- 
tion overruled. 

The defendant read an agreement, between 
George Crogham on the one part, and Wil- 
liam Peters, J. Warden and A. James, -as- 
signees of Clark, in which is recited a deed 
formerly made by Crogham to Peters and 
Clark, of a number of tracts of land, to 
secure a debt from Crogham, which was then 
proved; and stipulating for a re-conveyance, 
on certain terms, of particular parts of the 
land, to. be ascertained and determined by 
arbitrators. A copy of the award, from the 
records of one of the courts, attested by. 
the proper officer, was now offered; and 
objected to, because not a paper directed by 
law to be recorded. The law of 1715, au- 
thorizes fixe recording of all deads and con- 
veyances, of, and concerning lands, or where- 
by they may be in any manner affected, to 
be acknowledged by the grantors, or proved 
by two witnesses; or if they be dead, or 
cannot be had, their handwriting may be 
proved, or if not, then that of the grantors. 
In this case, the signatures of the arbitrators 
were proved, and of one of the witnesses; 
but it does not appear that the witness could 
not be had. The objections were: 1st. 
That this was not a deed; 2d. If it were, 



the other witness should have proved it, or 
it should appear that he could not be had.— 
Answer. That the defendants do not claim 
under this award, but it was a paper put on 
record by Peters & Clark. That this is a 
paper connected with the agreement to which 
it refers, and it does affect land. 

BY THE COURT. The law clearly relates 
to deeds, and this is not a deed; of course an 
attested copy given by an officer, who is not 
directed by law to record it, is not evidence. 
If the original were lost, or in possession of 
the adverse party, the contents might be 
proved by a witness; but the attestation of 
the cleirk is not evidence. 

The defendant offered a paper in evidence, 
signed by Richard Peters, as attorney for 
William Peters. 

BY THE COURT. You must produce the 
power of attorney, under which the agent 
acted. 

The defendant then offered a deed, dated 
in 1774, from the commissioners for selling 
lands, on which the taxes had not been paid, 
to theperson under whom the defendant claim- 
ed; he being the highest bidder. Objected to, 
because it did not appear that assessors had 
been appointed; and in cases of this kind, 
the greatest strictness is required, in prov- 
ing that every requisite of the law was com- 
plied with. The law required the assess- 
ment to be made by the court and district 
assessors, and it should be shown that the 
latter were regularly appointed; and a num- 
ber of strong cases were read, decided in the 
supreme court, in support of this doctrine, 
as applied to sales for non-payment of taxes, 
and other similar cases. 

BY THE COURT. This point may be re- 
served till we have gone through the open- 
ing; because the rule laid down, that every 
delegated authority, particularly to deprive 
men of their property, contrary to the rules 
of the common law, should appear to be 
strictly pursued; yet it may be an important 
question, whether a defendant, who has for 
a great number of years been in quiet pos- 
session, under such sales, may not call in th6 
aid of presumptions, which would not be 
allowed to a person out of possession. 

The defendant then offered a deed, dated 
in 1787, signed by the commissioners, for 
another part of the land in question, which 
concludes thus, "as witness our hands, and 
to which we have caused our common seal 
to be affixed." There are three seals in the 
upper margin of the deed. The grantors 
acknowledged the deed, in court, to be their 
act and deed. This was objected to, be- 
cause it was sealed with a common seal; 
whereas the law directs a deed to be given 
by the commissioners, under theh* hands and 
seals. Instead of affixing their individual 
seals, they put a common seal, as if they 
were a corporate body. Another objection 
to the deed was, that the laws, preceding the 
first sale, did not authorise the commissioners 
to convey, though it authorized them to sell. 
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The words are nearly as follows, "that if the 
taxes are not paid within a certain time, 
the commissioners shall sell so much, as may- 
he necessary to raise the sum due, and upon 
all sales made by the sheriff or coroner as 
aforesaid, the said sheriff, &c. shall con- 
vey." So that whether the sheriff is to con- 
vey, or the commissioners, it is casus omis- 
sus. The deed was directed to he read with- 
out prejudice. 

The principal questions in the cause were, 
1st, whether in fact the land sold, and in 
the possession of the defendants, is the land 
mentioned in the warrant granted to F. 
Dnimgold, and surveyed for him; or wheth- 
er it is not the land granted to James Maze, 
in whose name it was sold? If the former, 
then the plaintiff produced the receipts for 
the taxes, due at the time of the first sale. 
2d. Objection, that the assessors were nom- 
inated by the commissioners, instead of be- 
ing elected by the freeholders, as the law of 
1738 directed; and that the conveyance was 
made by the commissioners, without au- 
thority. These objections went to the first 
sale and conveyance in 1774. 3d. As to the 
sale and conveyance in 1787, it was admit- 
ted, that, by the law of 1702, the commis- 
sioners are to convey, but they are to do so 
under their hands and seals; and this con- 
veyance is made under their common seal. 
Many decisions by the supreme court of this 
state, were referred to, in which it was de- 
termined, that the party claiming lands un- 
der these sales, was obliged to prove the 
regularity of the proceedings in every point, 
and even the notice of the commissioners 
was deemed necessary, in the case of Wees- 
ter V. Cameron [unreported], 

WASHINGTON, Circuit Justice (charging 
jury). Perplexed as this case has been ren- 
dered, by the mode in which it has been con- 
ducted, it now appears to turn within a very 
narrow compass, and to depend upon the as- 
certainment of a single fact, which will be 
left to you; that is, whether the land now 
in possession of the defendants, and which 
they claim under deeds from the commis- 
sioners of taxes, is the land sutveyed in the 
name of Francis Drumgold or not. If it be 
not, then the plaintiff cannot succeed in this 
action; because the foundation of his title 
is a warrant, taken out in the name of Fran- 
cis Drumgold, in 1763. Tbe consideration 
money was paid by Peters & Clark, in 1765, 
for a survey of 516^ acres in the same year, 
and returned and accepted into the office, in 
1770, for the use of the assignees of Daniel 
Clark, under whom the lessor of the plaintiff 
deduces his title. Now, this being the title, 
if the defendants are not in possession of 
this land, the plaintiff must fail, whether 
the defendants have title or not. On the 
other hand, if this be the land surveyed for 
Francis Drumgold, then the plaintiff is clear- 
ly entitled to recover, because the only title 
of the defendants is derived from a convey- 



ance from the commissioners; who acknowl- 
edged in the deed itself, that the land so 
conveyed had been sold, as the land of J. 
Maze, for non-payment of taxes. I there- 
fore put out of the question all the other ob- 
jections made to the legality of the sale, since 
it is clear, from the deed itself, that it was 
advertised, and in every respect treated as J. 
Maze's land; and therefore the notice re- 
quired by law to be given, was in this case 
worse than omitted, since it misdescribed 
the land. To prove that this is the land 
granted in the name of Francis Drumgold, 
the plaintiff relies upon the survey itself, 
which, corresponds expressly in courses, dis- 
tances, calls of adjoining lands, and quan- 
tity, to a quarter of an acre. Besides this, 
he has the evidence of Mr. Taylor, a wit- 
ness, whose credit has not been impeached, 
who swears positively to the fact. Against 
this is opposed, a draught or diagram, of a 
number of tracts of land, made in conse- 
quence of a warrant of resurvey, ordered by 
the board of property in 1788, at the request 
of Doctor Smith, who was tenant in com- 
mon with Peters & Clark, in a great num- 
ber of warrants, issued to them in 1763, in 
different names; of which that to Francis 
Drumgold was one. To this warrant of re- 
survey, is annexed a list of those warrants, 
amongst which, are two to James Maze, one 
to Francis Drumgold adjoining Maze; and 
the one in question, adjoins this other tract. 
The surveyor was directed to lay down these 
tracts, to show their interferences, and what 
parts had been sold for taxes. Upon the 
diagram thus returned, the land in question 
is marked for James Maze's land, and two 
tracts adjoining it are marked for Francis 
Drumgold. 

Upon this piece of evidence, the following 
considerations occur to me, which I deem it 
my duty to submit to the jury. 1st. This 
resm'vey was made twenty-three years after 
the original survey was made; and as the 
surveyor does not inform us by what evi- 
dence he was guided in locating these sever- 
al tracts of land, its accuracy may well be 
doubted. 2d. It does not appear, that a sur- 
vey for James Maze, or of Francis Drum- 
gold's other tract, ever was made; for they 
are not mentioned in the original list of sur- 
veys returned in 1770, and accepted for the 
use of the assignees of Clark; and it is there- 
fore probable, that these were lost warrants. 
3d. The tract laid do'wn on this paper, as 
James Maze's, corresponds with the survey 
originally made for Francis Drumgold, in 
courses, distances, calls of adjoining tracts, 
and in quantity, to a quarter of an acre; 
whereas that laid down for Frahcis Drum- 
gold, has no resemblance to the original sur- 
vey in any of these particulars, and is more 
than 100 acres short in quantity. 4th. G. 
Woods, who received in 1774 and 1776, the 
taxes due on Francis Drumgold's land, is 
admitted by both sides to have been well 
acquainted with these lands; and in that re- 
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ceipt, he calls it Francis Drumgold's land, 
and distinguishes it by the precise quantity, 
to wit: of 516^ acres. The jury then must 
decide this fact, whether the land sold was 
for Francis Drumgold or not: if they are 
satisfied that it was, their verdict must be 
for the plaintife; if otherwise, then for the 
defendant. 

Verdict for plaintiff. 

[See Oases Nos. 7,184 and 7,185.] 
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Case N"o. 7,181a. 

JAMES T. JENKINS. 
[Hempst. 189.] i 

Superior Court, Territory of Arkansas. July, 

1832. 

Attao'hmekt — Affidavit — Service op Writ. 

1. The affidavit in attachment may be made 
before the clerks of the circuit courts. 

2. The proceeding by attachment is in dero- 
gation of the common law, and when the serv- 
ice of the writ does not conform to the statute 
the judgment is erroneous. 



Error to Chicot circuit court 
Before JOHNSON, ESKRIDGE, 
CROSS, JJ. 



and 



OPINION OF THE COURT. [Samuel] Jen- 
kins, the defendant in error, sued out an at- 
tachment from the office of the clerk of the 
circuit court of Chicot county, against [Thom- 
as] James, and prosecuted the sarde to judg- 
ment The object of the plaintifiE in error is 
to reverse this judgment Various grounds 
are relied on for that purpose. 

First, it is contended that the affidavit 
upon which the attachment issued, is in- 
sufficient, the clerk haviag no power in such 
eases to administer oaths in vacation. Sec- 
ondly,, there was no service of the writ, and 
of consequence, that every subsequent step 
taken in the cause was erroneous. These 
are the only grounds we deem it material 
to notice." The first has been urged with 
some plausibility, but the practice has uni- 
formly been, in making the affidavit requir- 
ed, to take the oath before the clerk; and 
although we have found no express pro- 
vision in our statute delegating the power, 
yet we think it is impliedly given, and that 
the legislature obviously so intended it. 

The second objection is of a more serious 
character. The only return made "bj .the 
sheriff is in these words: "Served the with- 
in writ of garnishee on the within-named 
Squires' Ward, Wm. B. Patton, and John 
S. Been, by reading the same within their 
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hearing, in the presence of James Estill and 
William Springer, on the 17th day of No- 
vember, in the township of , and coun- 
ty of Chicot Nov. 17, 1828." The manner 
of serving the writ of attachment is pointed 
out in the third section of the act of 1818, 
entitled, "An act to provide a method of 
proceeding against absent and absconding 
debtors;" and requires that the officer should 
go to the place where, or the person in whose 
hands or possession the lands, tenements, 
goods, chattels, and effects are supposed to-, 
be, or the person supposed to be indebted to 
the defendant, and then and there declare 
in the presence of one or more creditable 
persons of the neighborhood that he attaches 
the same. The return of the sheriff does not 
even purport to be a service of the writ of 
attachment, and if it did, there has been 
no compliance with' the provisions of the 
statute. The proceeding by attachment is 
derogatory of the common law, and there 
should at least be a substantial observance 
of the provisions of the statute authorizing 
it Judgment reversed. 



1 [Reported by Samuel H. Hempstead, Esq.] 



Case No, 7,182. 

JAMES V. LYCOMING INS. Co. 

[4 Cliff. 272; i 4 Ins. Law J. 9.] 

Circuit Court D. Massachusetts. Oct. 6, 1874. 

FiRB Insurance — Invalidation of Policy —In- 
crease OF Bisk— Construction of Contract — 
Condition Subsequent — Warranties — ^Notice 
op Repairs. 

1. Repairs which have become indispensably 
necessary to remedy defects in a building and 
machinery, which endanger the safety of the 
property insured, may be made, and old ma- 
chinery may be replaced with new, without in- 
validating a policy of insurance, if the struc- 
tures made, or changes effected, are reasonably 
necessary, and do not increase the risk. 

2. In this case, work was done in taking out 
an old boiler, and putting in a new one, a DncK 
chimney and fireplace were erected, and a struc- 
ture to cover the projecting end of the boiler and 
fireplace, and to afford shelter to the attendant 
and steam was used as an auxiliary motive pow- 
er. Seld, these facts did not render the policy 
void under the condition termed the "buildei^s 
risk." 

3. This condition must receive a reasonable 
construction, and neither it nor any other con- 
dition in the policy can be so construed as not to 
be repugnant to the nature and purpose of the 
policy, or inconsistent with the due and cus- 
tomary use of the property. 

4. In the construction of a contract courts of 
justice are not denied the same light and infor- 
mation the parties enjoyed when the contract 
was executed, and so may acquaint themselves 
with the persons and drcumstances that are 
the subjects of the stipulations in the written 
instrument, and are entitled to place themselves 
in the same situation as the parties who made 
the contract so as to view the circumstances as 
they viewed them, and so to judge of the mean- 
ing of words, and of the correct application of 
language to the things described. 

5. Conditions subsequent and even mere 
promissory conditions, may be of a character 

a [Report'ed'by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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that the breach of one or more of them will rea- 
der the policy mill and void; but courts of jus- 
tice are not inclined to give such conditions that 
effect unless it clearly appears that such was 
the intention of the parties as manifested in their 
language. 

G. Affirmative warranties are in general con- 
ditions precedent, which, if untrue, whether ma- 
terial to the risk or not, the policy does not at- 
tach. 

7. Promissory warranties maybe express or im- 
plied; they usually have respect to the hap- 
pening of some future event, and in that case 
are usually held to he conditions subsequent, to 
be reasonably construed to effect the intention 
of the parties. 

8. Owners of property insured must have the 
right to repair defects which render property 
untenantable and unsafe, and unfit for use; if 
not the effect (*f the policy would be to render 
property comparatively valueless. 

9. There was nothing unreasonable in this 
case, in the putting in of the horizontal boiler 
in the place of the former upright one, or in 
erecting the structure to cover the projecting 
end of the boiler, and afford shelter to the at- 
tendant 

10. Where there is no increase of the risk 
by the repairs or necessary alterations, and 
where the evidence showed that the fire did 
not occur in consequence thereof, it was held, 
there was no need of notice to the insurance 
company of the proposed repairs. 

Action [by Henry L. James] upon a policy 
of insurance upon a woollen mill, witb an L 
and the movable machinery, tools, and 
stock. A total loss was admitted. The 
agreed statement of facts upon which the 
ease was submitted was, in substance, as 
follows: $3,500 were insured by the plaintifC 
for one year, commencing March 14, 1871, 
as follows, to wit: §1,500 on his stone, frame, 
and slate-roof woollen mill building and L 
attached; $1,000 onmovable machinery, tools, 
and furniture therein; and $1,000 on stock, 
raw, unwrought, and in process, including 
mill supplies. On the 10th of January follow- 
ing the property was totally destroyed by fire. 
By the agreed statement it appeai-s that the 
L, at the date of the policy, contained an 
upright steam boiler, about eight feet high, 
with a bonnet four feet high, reaching 
through the floor into the room above, and 
that it was used exclusively for beating the 
premises and for washing wool; and that 
the mill was situated on a small stream, 
which at times did not furnish a suflBcient 
supply of water; that it was found in July 
following, that the boiler and chimney were 
cracked and in a dangerous condition, so 
that it was necessai-y to repair or change 
them. Payment being refused, the plaintiff 
brought an action of assumpsit to recover 
the amount. Proof of loss was waived, and, 
of course, the judgment should have been 
for the plaintiff, unless the insurance com- 
pany showed a good defence, and for that 
purpose they relied upon the following facts: 
That the old boiler was removed, and a new 
horizontal steam boiler, about sixteen and 
one half feet long, and three, and one half 
feet in diameter, was placed in the L, the 
end projecting about two and one half feet 



outside the building; that a brick chimney, 
separated entirely from the building, and 
with a brick fire-place, was built at the end 
of the building outside, and that the boiler 
itself was set in brick; that the boiler was 
used not only for heating the premises and 
washing wool, but that there was attached 
to it and run by it a steam-engine of fifteen 
Tiorse power, which was used to supply any 
deficiency in water power in running the 
mill; that in order to place the engine and 
boiler in the mill, the wooden side of the 
lower story of the L was taken out about 
ten feet in lengtb and ten feet in height; 
that a structure from ten to twelve feet 
wide and fifteen to twenty feet long was 
subsequently erected to cover the projecting 
end of tbe boiler and fireplace and lower part 
of the chimney, and the man who fed the 
boiler; that the structure was built of wood 
and had a shingled roof; that tbe roof com- 
menced about eight feet high and extended 
up to tbe second-story windows; that it did 
not extend above the second story windows 
and that the structure was not used except 
in connection with the boiler. Carpenters 
and other mechanics were employed in tak- 
ing out the old boiler, and in placing and set- 
ting the new boiler and engine, and in erect- 
ing the chimney outside and in putting up 
the structure. Carpenters and other mechan- 
ics having been employed in making these 
changes, it was insisted by the defendants 
that the policy became void; but the plain- 
tiff denied that proposition, and referred to 
other portions of the agreed facts as suf- 
ficient to warrant all that was done in effect- 
ing those changes: That the boiler and 
chimney were cracked and in a dangerous 
condition, and that it was necessary that 
both sbould be repaired or changed. That 
the agreed statement showed that no more 
steam was made after the boiler was put in 
than before, and that the mill was never 
driven by steam power alone, and that steam 
power was only used a part of the time as 
auxiliary to tbe water power. That mechan- 
ics only worked there in connection witb 
making the described changes; that there 
were no mechanics, except bricklayers, in- 
side the mill, save that the superintendent 
of the mill took up and put down the floor, 
so far as necessary, and that the carpenter 
assisted him perhaps for an hour or two. 
That the structure erected tocovertbe project- 
ing end of the boiler, the fireplace, and the 
man who fed the boiler, was reasonable, nec- 
essary, and proper for that purpose. That 
the work had all been done some months 
before tbe fire occurred; that the fire was 
in no respect attributable to these changes, 
or to the work that was done; nor did the 
work, during its progress, interrupt the use 
of tbe mill. That the structure erected was 
in the angle formed by tbe main building 
and the L, and that two of its sides were 
the sides of the main building and L, as ex- 
hibited on the plan in the ease. That the 
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parties agreed that the carpenters and other 
mechanics had ceased to work in the hnild- 
ing before the time of the fire, and that there 
was "no increase of the risk. It was agreed 
that the statement should he made part of 
the record, and if the court should he of 
opinion that, upon the facts, the action could 
he maintained, judgment should he entered 
for the plaintiflC for the sum of ?3,500, and 
interest from May 22, 1872; if the court 
should he of opinion that the action could 
not be maintained upon the facts, judgment 
to be entered for defendant, and that each 
party reserved the right to carry up the case 
to the supreme court of the United States 
by appeal, writ of error, exceptions, or oth- 
erwise, all in the proper manner and accord- 
ing to law. 

Charles Allen, for plaintifE. 
G. P. Shattuck and A. T. Shiclair, for de- 
fendant. 

Before OLrFFORD, Curcuit Justice, and 
LOWELL, District Judge. 

CLIFFORD, Circuit Justice. Viewed in the 
light of the facts disclosed in his several 
propositions, it is contenaed by the plain- 
tiff that he is entitled to recover the whole 
amount of the loss. Two principal questions 
arise in the case, as follows: 1. Whether the 
facts as agreed show that by the work done 
on the premises in taking out the old boiler 
and putting in a new one, and in building 
the brick chimney and fireplace, and in 
erecting the described structure for the pur- 
pose mentioned, and in using the steam-en- 
gine as auxiliary to the deficient water pow- 
er, the policy was rendered null and void, 
irrespective of the condition denominated 
the builder's risk. 2, Whether the condi- 
tion embodied in the policy, called the build- 
er's risk, renders the policy null and void in 
view of the work done on the premises by 
the insured, and the means adopted by them 
to accomplish the same, as set forth in the 
annexed statement, unless permission is in- 
dorsed in writing on the policy for the pur- 
pose. The condition denominated "builder's 
risk" is that the working of carpenters, roof- 
ers, tinsmiths, gas-fitters, plumbers, or other 
mechanics, in building, altering, or repairing 
the premises named in the policy, will viti- 
ate the same, except in dwelling-houses, 
where five days are allowed, without notice, 
in any one year, for incidental repairs. 

Properly arranged, the several propositions 
mentioned show the following agreed facts, 
which are very material to be considered in 
decidhig both of the questions presented for 
determination: that the boiler and chimney 
were cracked and in a dangerous condition; 
that the safety of the property insured re- 
quired that both should be repaired or that 
new ones should be put in their place; that 
steam was used in the premises both for 
heating the same and for washing wool: 
that the quantity of steam was not Increas- 
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ed by replacing the old, cracked boiler with 
a new one of sound construction; that the 
new structure erected to cover the new boil- 
er, the fireplace, and the man who feeds the 
boiler, was reasonable, necessary,*and prop- 
er for that purpose; that all the work had 
been completed several months before the 
fire occurred; that the work did not inter- 
rupt the use of the mill while it was being 
done, and that the fire was in no respect at- 
tributable to the change made in the prem- 
ises, nor to the work that was done; and 
that the risk was not increased either by the 
change made or by the work done. Several 
other questions were discussed at the bar, 
but the opinion of the court will be limited 
to the two questions presented in the agreed 
statement of facts, without stopping to in- 
quire what the decision of the court would 
be if the facts were different. 

Repairs in this case became indispensably 
necessary to remedy defects in the premises 
and the machinery, which endangered the 
safety of the whole property insured; and 
the agreed facts show that the repairs made 
did not increase the risk, and they negative 
every possible ground of inference that the 
fire was, in any respect, attributable to the 
changes made in the premises or to the work 
that was done in executing the repairs; such 
an inference cannot be made, as the agreed 
statement expressly negatives any such the- 
ory, and shows that the work was com- 
pleted several months before the fire occur- 
red. Insurers know as well as the insured, 
that such a building and its operative ma- 
chinery are liable to wear out or to get out 
of repair," and that it is for the interest of 
the insurer as well as of the insured, that 
defects which endanger the safety of the 
property insured, when discovered, should 
be repaired so as to remove the danger of 
loss. 

Old fixtures and old machinery, under 
such circumstances, may be fully repaired; 
or if an old chimney or an old boiler has be- 
come so defective that good judgment and 
common prudence would dictate that one or 
both should be replaced with new, it is en- 
tirely competent for the insured to remedy 
the defects and remove the danger to the 
safety of the premises in that way; nor can 
it make any difference that the new boiler 
is a horizontal one instead of an upright 
one, nor that it is a few feet longer than the 
one in prior use, unless it appears that the 
change increases the risk or is more likely 
to occasion loss by the described perils. At- 
tempt is made in argument to maintain thai 
the structure erected to cover the projecting 
end of the new boiler, and the fireplace, and 
the man who feeds the boiler, is a greater 
change in the premises than the law of in- 
surance will allow; but the agreed state- 
ment affords a complete and decisive an- 
swer to that suggestion, as it shows that the 
changes made did not increase the risk, and 
that the structure erected was reasonable. 
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necessary, and proper for the purpose. Un- 
equivocal support to that view is found in 
the recent decisions of the courts in Eng- 
land, which show conclusively that the first 
defence set up by the underwriters cannot 
prevail. Stokes v. Cox, 1 Hurl. & N. 540. 

Commenced as the suit in that case was, 
in the court of exchequer, it is necessary to 
I'efer to the original case tn order to under- 
stand the full force of the decision in the ap- 
pellate court Same Case, 1 Hurl. &, N. 320. 
Insurance was effected in that case on a 
range of buildings of three stories, all com- 
municating, comprising offices, warehouses, 
curriers' shops, and di*ying-rooms, having a 
stock of oil and tallow deposited therein, a 
part of the lower story being used as a 
stable, coach-house, and boiler, and the pol- 
icy contained the words, "no steam-engine 
employed on the premises, the steam from 
the boiler being used for heating water and 
warming the shops"; that the process of 
melting tallow by steam in the boiler-house, 
and the use of two pipe stoves in the build- 
ing are hereby allowed, but it is warranted 
that no oil be boiled, nor any process of 
japanning leather be carried on therein nor 
in any building adjoining thereto. 

Four kinds of insurances were described 
in the policy, to wit: common, hazardous, 
doubly hazardous, and special risks, and the 
policy stated that when insm-ances deemed 
special risks are proposed, the most particu- 
lar specifications of the property and all the 
circumstances attending the same will be re- 
quired, and that special risks must be par- 
ticularized on the policy to render the same 
valid or in force. Certain conditions were 
indorsed on the policy, one of which provid- 
ed that if, after the insurance shall have 
been effected, th6 risk shall be increased by 
any alteration of the materials composing 
the building, or by the erection of any stove, 
"coalkel," kiln, furnace, or the like, the in- 
troduction of any hazardous commTmication, 
or by any other alteration of circumstances, 
and the particulars of the same shall not be 
indorsed on the policy, and a proportionate 
higher premiiun paid if required, such in- 
surance shall be of no force. After the pol- 
icy was effected, which was for a special 
risk, the plaintiff, without notice to the .de- 
fendants, erected in the stable the machin- 
ery of a steam-engine, which was supplied 
by steam from the boiler mentioned in the 
policy, but the jury found that the risk was 
in no way increased. Subsequently, the 
premises were destroyed by an accidental 
fire. Creswell, J., presided at the trial, and 
he directed a verdict for the plaintiff, re- 
serving leave to the defendants to move to 
enter a nonsuit. Accordingly, the defend- 
ants obtained a rule nisi, and the parties 
were heard before the chief baron and two 
of his associates, when the rule was made 
absolute, one of the associate justices dis- 
senting. Whereupon the original plaintiffs 
removed the cause by appeal into the ex- 



chequer chamber, and the parties were there 
fully heard, and the appellate court unani- 
mously reversed the judgment rendered by 
the court of exchequer, and directed that a 
verdict be entered for the plaintiffs. Cock- 
burn, C J., gave the opinion of the appel- 
late court that the insured in such a case 
was not bound to give notice to the insur- 
ance company of the alteration of circum- 
stances, unless it appeared that the change 
made increased the risk, which was negativ- 
ed by the finding of the jury. Exactly the 
same rule was applied by the court of ex- 
chequer, in a subsequent case, where they 
refei* to the final decision in the former ease 
with approbation; and that rule, it is be- 
lieved, is universally adopted and applied by 
the courts of that country. Baxendale v. 
Harvey, 4 Hurl. & N. 444. 

Suppose the rule is so when the facts are 
tested by the general law of insurance, still 
it is contended by the defendants that the 
evidence as to the work done in taking out 
the old boiler and putting in the new one, 
and in building the brick chimney and the 
fireplace, and in erecting the described struc- 
ture to cover the projecting end of the boiler, 
and the fireplace, and to afford shelter to 
the attendant, and in using the steam as an 
auxiliary motive power, render the policy null 
and void as in violation of the condition de- 
nominated "builder's risk." Such a condi- 
tion, however, must receive a reasonable con- 
struction in view of the agreed facts in the 
case, and that construction must be one not 
repugnant to the nature and purpose of the 
contract, nor one inconsistent with the due 
and customary use and enjoyment of the 
property. Parties, it is true, may make their 
own contracts, but courts of justice, in all 
cases except where the language employed is 
so explicit and unambiguous that it must be 
understood that the words speak their own 
interpretation, may give the language a rea- 
sonable construction to effect the intention 
of the parties as collected from the whole in- 
strument, the subject-matter, and the sur- 
rounding circumstances. Of course, the prov- 
ince of construction is limited to the lan- 
guage employed, as applied to the subject- 
matter and the surrounding circumstances, 
contemporaneous with the instrument; but 
courts of justice are not denied the same 
light and information the parties enjoyed 
when the contract was executed, and for that 
purpose they may acquaint themselves with 
the persons and circumstances that are the 
subjects of the stipulations in the written 
instrument, and are entitled to place them- 
selves in the same situation as the parties 
who made the contract, so as to view the 
circumstances as they viewed them, and so 
to judge of the meaning of the words and of ■ 
the correct application of the language to the 
things described. Shore v. Wilson, 9 Clark 
& F. 570; Clayton v. Gregsoil, 4 Nev. & Man. 
602; Add. Cont. 846. 

Most of the agreed facts are as material 
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in considering the present question as in con- 
sidering tlie question just decided, of wMch 
tlie following are the most important: 1. 
That the risk was not increased either by 
the changes made in the premises or hy the 
work done. 2. That the fire was in no re- 
spect attributable to the changes, or to the 
work, or the subsequent use of the property. 
3. That the work was completed several 
months before the fire occurred. 4. That the 
repairs became indispensably necessary to 
render it safe to use the chimney and boiler, 
without which the mill could not be oper- 
ated. 5. That the new boiler did not gener- 
ate any more steam than the old one before 
it got out of repair. 6. That the structure 
erected to cover the projecting end of the 
new boiler, and the fireplace, and to afford 
shelter to the necessary attendant was rea- 
sonable, necessary, and proper for the pur- 
pose. 

Facts agreed make a part of the case, and 
are as material hi considering the second 
question presented for decision as the first; 
and in that view it necessarily follows that 
the authorities invoked to support the con- 
elusion that the policy, under the general 
rules of insurance, is not rendered null and 
void by the changes made and work done by 
the insured subsequent to Its date, are equal- 
ly applicable iS considering the second ques- 
tion presented for decision- Stokes v. Cox, 
1 Hurl. & N. 540. 

Mills and manufactories having mill, steam, 
or engine wox'k were denominated in that 
case special risks in the policy, and the rep- 
resentation therein was that no steam-engine 
power was employed on the premises. Paii: 
of the lower story of one of the buildings 
was used as a stable, coach-house and boiler- 
house, and the boiler was used for heating 
water and warming the shops. Without no- 
tice to the defendants, the insured, subse- 
quent to the date of the policy, created in the 
stable the machinery of a steam-engine which 
was supplied with steam by the boiler men- 
tioned in the policy. Where the risk is in- 
creased by any alteration of the circum- 
stances, the condition was that the policy 
shall be of no force imless the particulars 
of the same shall be indorsed on the policy, 
and, if required, a proportionate higher 
premium be paid. Afterwards the premises 
were destroyed by an accidental fire, not at- 
tributable to the erection or use of the steam- 
engine. Held in the exchequer chamber, re- 
versing the comrt of exchequer, that the pol- 
icy was not avoided' by the introduction of 
the steam-engine and the use of the steam 
generated in the boiler to work it 

All that the insured, say the court, is called 
upon to do in such a case, is, in the event of 
an increase of the risk, and in that event 
only to give notice to the insurance company 
of the alteration of circumstances. Here it 
Is found as a fact that there was no increase 
of risk; therefore there was no necessity to 
give notice. Two thirds of a year and more 



elapsed, in the case before the court, from 
the commencement of the risk, before the 
fire occurred, which shows beyond all doubt 
that the policy attached, as it is not pre- 
tended that the case shows any breach of a 
condition precedent Conditions subsequent, 
and even mere promissory conditions, may be 
of a character that the breach of one or more 
of them will render the policy null and void; 
but courts of justice are not inclined to give 
such a condition that effect unless it clearly 
appears that such was the intention of the 
parties as manifested by the language em- 
ployed In the contract Whether regarded 
as a condition subsequent or a mere prom- 
issory warranty, the condition in question, 
it is clear, is not one where a literal com- 
pliance with its terms is required. Such a 
construction would be absurd, as it would 
render the policy void if the insured em- 
ployed a mechanic to take out a broken slate 
and put in a new one, or to replace a broken 
pane of glass, or to stop a leak in a chandelier 
or other gas fixture, or in a cistern, or to 
mend a defective chimney, stove-pipe, or fur- 
nace. Sudden defects" of the kind often occur 
which endanger the premises, and the com- 
fort, health and safety of the occupants; but 
if such is the true construction of the con- 
dition, the insured is prohibited from mend- 
ing the slightest defect or removing the dan- 
ger by the assistance of mechanics, unless he 
can apply to the insurance company and get 
their permission to do so, indorsed on the 
policy, no matter how urgent the necessity 
for repairs "may be, nor how great the dis- 
tance may be from the situs of the property 
insured to the place where the insurance com- 
pany transact their business. Extreme con- 
ditions of the kind, even if they are not void 
as repugnant to the nature and purpose of 
the contract, and as inconsistent with the 
due and customary use and enjoyment of the 
property, must receive a reasonable construc- 
tion 'unless they are expressed in such ex- 
plicit and unambiguous terms as to amount 
to conditions precedent or to absolute and un- 
qualified warranties. Warranties may be af- 
firmative or promissory. Affirmative war- 
ranties may be express or implied, but they 
usually consist of positive representations in 
the policy of the existence of some fact or 
state of things at the time, or previous to the 
time, of the making of the policy; and they 
are, in general, conditions precedent, which, 
if imtrue, whether . material to the risk or 
not, the policy does not attach, as it is not 
the contract of the insurer. Newcastle Fire 
Ins. Co. V, Macmorran, 3 Dow, 262; Biccard 
V. Shepherd, 14 Moore, P. C. 475. 

Promissory warranties may also be express 
or implied; but they usually, not always, 
have respect to the happening of some future 
event, or the performance of some futiu:e act, 
in which case they are usually held to be 
conditions subsequent, and subject to a rea- 
sonable construction to effect the intention 
of the parties as evidenced by the language 
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employed, the subject-matter, and the sur- 
rounding circumstances. Marsh. Ins. 346; 1 
Arn. Ins. (2d Ed.) 580. 

Stipulations of the kind must receive a 
reasonable construction; and the rule is that 
the intention of the parties, if it can be as- 
certained, is to govern; "and the intention," 
says Shaw, C. J., "is to be learned from the 
language used, construed in connection with 
every part and cause in the contract, the 
subject-matter respecting which the words 
are used, and the obvious purpose of each 
stipulation." Houghton v. Manufacturers' 
Mut. Fire Ins. Co., 8 Mete. [Mass.] 125; 
Aurora Fire Ins. Co. v. -Eddy, 49 111. 106; 
1 Pars. Mar. Ins. 423; Daniels v. Hudson R. 
Ins. Co., 12 Cush. 416; Hall v. People's Mut 
Fire Ins. Co., 6 Gray, 185; Columbian Ins. Co. 
V. Lawrence, 2 Pet [27 U. S.] 25; Ang. Ins. 
§ 153; Gilliat v. Pawtueket Mut Fhre Ins. 
Co., 8 B. I. 292. 

Beyond all doubt a warranty of an existing 
fact is a condition precedent; and if it be not 
true, when the stipulation is reasonably con- 
strued, it avoids the policy, whether it is 
material to the risk or immaterial, as the 
condition Is a part of the contract which 
cannot be enforced unless it appears that 
the condition is fulfilled; but the insured, 
even in such a case, is only held to a sub- 
stantial compliance, it being well-settled law 
that the condition cannot be extended by 
construction so as to include what is not 
necessarily implied in its terms. Turley v. 
North American Fire Ins. Co., 25 "Wend. 374; 
Flanders, Fire Ins. 205. 

Even words of warranty, unless they are 
so explicit and unambiguous as to speak 
their own meaning, are subject to construc- 
tion, and will receive a strict or liberal con- 
struction to meet the justice of the case, as 
where there was a warranty that a certain 
cotton mill should be worked by day only, 
it was held that the warranty was not in- 
fringed, because it appeared that the en- 
gine and unconnected shafting were kept 
running all night as the mill and machinery 
were not substantially worked. Mayall v. 
Mitford, 6 Adol. & E. 670; Shaw v. Rob- 
berds, Id. 75; Whitehead v. Price, 2 Oromp. 
M. & R, 447; Buny. Ins. 65; 1 PhiL Ins. 
<4th Ed.) § 872. 

Decided cases may be found in which 
courts have denied that there is any dif- 
ference between an affirmative waaTanty 
and a promissory condition or stipulation; 
that the latter, as well as the former, must 
always be regai'ded as conditions precedent, 
on the literal truth or fulfillment of which 
the validity of the enth-e contract must de- 
pend; but it is evident that the rule, if it be 
one, which is not admitted, must be subject 
to many exceptions, as otherwise the great- 
est injustice would be done to the insured 
by the modern practice of crowding policies 
of insurance with stipulations imposing al- 
most innumerable conditions, covenants, and 
agreements providing for a forfeiture of the 



indemnity, which were wholly unknown to 
such instruments until within a recent peri- 
od, and which, it is to be feared, attract very 
little attention from the owner of the prop- 
erty insured, until they are set up by the in- 
surer subsequent to the loss, to show that 
the losing party is not entitled to the in- 
demnily for which the premium was paid. 
Borradaile v. Hunter, 5 Man. & G. 639; 
Alston V, Mechanics' Mut Ins. Co. 4 Hill, 
329. 

Sianifest injustice would be done in this 
case by holding that the condition in ques- 
tion is a condition precedent, as it would 
prohibit any repairs whatever which involv- 
ed the necessity of employing a mechanic 
to work in the mill building. Justice to the 
defendants, however, makes it proper for 
the court to say that they do not contend 
for any such rule. a?hey admit that small 
repairs may be made, but insist that the 
repairs made were greater than the law of 
insurance allows, where the policy contains 
such a condition as that exhibited in this 
case, which, of itself, is an admission that 
the particular condition must receive a rea- 
sonable construction not repugnant to the 
nature and purpose of the contract nor in- 
consistent with the due and customary use 
and enjoyment of the property by the in- 
sured. Insurable property is intended for 
use, and it is not the intent of a policj^ of 
insurance to impair the right of use, nor to 
deprive the owner of the customary enjoy- 
ment of the property; and nothing of the 
kind should be inferred nor admitted, unless 
it be in obedience to a condition precedent 
expressed in explicit and unambiguous terms 
to that effect Mills and dweUing-houses al- 
most constantly need repairs; and if they can- 
not be made, the property is liable to become 
untenantable, and unsafe and unfit for use; 
and in many cases, the property would be 
exposed to the danger of destruction by fire 
or flood. Ownei-s of property must have the 
right to repair defects which render the 
property untenantable, or which expose it to 
the danger of destruction from fire or flood, 
else the inevitable effect of a policy of in- 
surance would be, where defects of the kind 
happen or become known, to render the prop- 
erty compai-atively valueless, and of com-se 
to deprive the owner of the due and cus- 
tomaiy use and enjoyment of the property. 
Small repairs, such as taking out a broken 
slate and putting in a new one, or replacing 
a broken pane of glas?, or stopping a leak 
in a chandelier or other gas fixture, or mend- 
ing a leaky cistern, or repairing a defective 
chimney, stove-pipe, or furnace, it is properly 
conceded, may be made; but the effect of 
that concession is to admit that the con- 
dition in question is subject to a reasonable 
construction not repugnant to the nature 
and purpose of the contract, nor inconsistent 
with the due and customary use and en- 
joyment of the property. Necessary repairs 
of the house, whether small or great, could 
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not be made by tbe working of mecbanlcs 
in tbe premises without avoiding the policy, 
if it be held that the condition under consid- 
eration applies in such cases, as the language 
of the condition, if taken literally, would 
forbid every thmg of the kind; but we are 
of the opinion that the condition, if qonstru- 
ed to exclude all rights of making such re- 
pairs, would be void as repugnant to the 
nature and purpose of the contract as ex- 
pressed both in the written and printed 
words of the policy. Stipulations of the 
kind, however, in a policy of insurance, may 
be held valid, if, by a reasonable construc- 
tion, the objection to the literal operation of 
the instrument may be avoided, even though, 
if taken literally, they would be invalid. 
Authorities to support that proposition do 
not appear to be necessary, as the rule is well 
established that courts of justice, in the con- 
struction of all written instruments, will 
seek to uphold the instrument, if it can be 
done by a reasonable construction. Harper 
V. Albany Mut Ins. Co., 17 N. Y. 19S. 

Apply that rule to the present case, and it 
follows, in the opinion of the court, that the 
condition in question does not prohibit the 
insured from remedying defects in the prem- 
ises or machinery insured, which arose sub- 
sequently to the granting of the policy with- 
out his fault, or which were wholly unknown 
to him at that time, provided such defects 
were of a character to endanger the safety 
of the property insured, or to- render the 
same untenantable and unsafe, and unfit 
to be occupied for the purposes and uses 
described in the policy, unless it appears 
that the repairs made were unreasonable 
and increased the risk, or that the fire was 
in some respect attributable to the repairs 
or to the work done in making the repairs. 
Viewed in the light of that proposition, it 
is clear that the second defence must also 
be overruled, as the agreed statement dis- 
tinctly shows that the boiler and chimney 
were found to be cracked, and in a danger- 
ous condition, so that it was necessary to 
repair or change them; and that there was 
no increase of the risk, and that the fire was 
in no way attributable to the changes made 
or to the work that was done. Sufficient 
has already been remarked to show that 
there was nothing unreasonable done in put- 
ting in a horizontal boiler in place of the 
upright one which was taken out, as the 
latter reached through the floor into the 
room above, evidentiy showing that it was 
more dangerous to the premises than the 
new one put in its place. Nor is it neces- 
sary to add any thing to show that no ob- 
jection can be taken to the structure erect- 
ed to cover the projecting end of the boiler, 
and the fireplace, and to afford shelter to 
the attendant, as the parties have agreed 
that it was reasonable, necessary, and prop- 
er for the .purpose. When conditions in a 
contract impose burdens or disabilities on 
one of the parties, they are to be construed 
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strictly against the party for whose benefit 
they are introduced. Catlin v. Springfield 
Fire Ins. Co. [Case No. 2,522]; HofEman v. 
Aetna Fire Ins. Co., 32 N. Y. 414. 

Where property is insured in contempla- 
tion of its use for a known and specified pur- 
pose, the contract imports, ex vi tennini, a 
license to keep the articles, and employ the 
agencies incidental and essential to the bene- 
ficial enjoyment of the property for the use 
proposed; and many courts of high author- 
ity hold that a license of this nature, so 
implied from the language employed in the 
written portion of the policy, will not be 
overruled by a printed prohibition contained 
in some other portion of the same instru- 
ment. Harper v. Albany jVIut Ins. Co., 17 
N. Y. 197; Bryant v. Poughkeepsie Mut Ins. 
Co., Id. 201. 

Decisions to that effect are quite numerous, 
and most of them are based upon the theory 
that an insurance upon a stock in trade 
used in a particular business, covers all 
such articles as are necessarily and ordinari- 
ly used in such business. 1 Phil. Ins. (4th 
Ed.) § 489; Delonguemare v. Tradesmen's 
Ins. Co., 2 Hall, 621. 

Courts of justice agree that the intent of 
the parties is the primary rule of construc- 
tion in ascertaining the meaning of a policy 
of insurance as well as interpreting other 
contracts, and that it is to be gathered, if 
possible, both from the written and printed 
portions of the policy, giving effect to both 
as far as may be; but they differ widely 
where certain conditions are found in the 
printed part of the policy, which are re- 
pugnant to the written words contained in 
the same instrument. None of them, how- 
ever, support the proposition that a condition 
in the printed part of the policy, which is 
repugnant to the nature and purpose of the 
contract, and inconsistent with the due and 
customary use and enjoyment of the prop- 
erty insured, is a warranty of a condition 
precedent, which will avoid the policy, un- 
less the condition is framed in such explicit 
and unambiguous terms as clearly to show 
that such was the intention of the parties. 
Instead of that they all support the opposite 
theory, that such a condition will not avoid 
the policy unless its terms are such that 
the condition, even when compared with 
every other part of the policy, is not sus- 
ceptible of any other reasonable construc- 
tion, aiany courts hold that when there is a 
■ repugnancy in that behalf between the writ- 
ten and the printed poitions of the policy, 
that the former shall prevail over the latter. 
Harper v. Albany Mut. Ins. Co., 17 N. Y. 
198- 

Bxpress decision to that effect was made 
in the case of Harper v. Albany Mut Ins. 
Co., 17 N. Y. 198, in which the opinion was 
given by the chief justice of the highest 
court in that state, where he said the plain 
meaning of the written part should prevail, 
and printed clauses, if repugnant, must yield. 
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or they must be construed so as to avoid 
a conflict of intention. Exactly tlie same 
iTile has been laid down by the same court, 
in two other eases, in the first of which it 
is stated that when a policy of insurance 
is upon a building and a stoclc of goods such 
as is usually kept in country stores, it cov- 
ers all articles of merchandise coming with- 
in such description, even though it include 
articles generally prohibited except at spe- 
cial rates. Pindar v. Bangs Co. Ins. Co., 
36 N. Y. 649; Steinbach v. La Fayette Fire 
Ins. Co., 54 N. Y. 95. 

Insurance was granted to the plaintiff in 
the second ease, "on his stoct of fancy 
goods, toys, and other articles in his line of 
business," and "as a German jobber and 
unporter," with the privilege "to keep fire- 
crackers on sale." It was stipulated in the 
policy that if the premises should be used 
for keeping goods denominated specially haz- 
ardous, except as provided in the policy, the 
policy, so long as the store was so used, 
should be of no effect Fire-works were in 
the class referred to, and it was stated in 
the policy that insurance thereon added fifty 
cents per one hundred dollars. PlaintifC kept 
fire-works, and by their accidental ignition 
the loss happened. Held, that if, as matter 
of fact, the keeping of fire-works was in 
the line of the plaintiff's business, they were 
embraced in the description of the property, 
and were covered by the policy. Different 
views are certainly expressed by the su- 
preme court in the ease of Steinbach v. 
Insurance Co., 13 Wall. [80 U. S.] 185; but it 
is unnecessary, in this ease, to remark upon* 
that difference, as it is obvious that the lat- 
ter contains nothing inconsistent with the 
conclusion herein stated, that the stipula- 
tion in question is neither an afErmative 
warranty nor a condition precedent; and if 
neither, then the authorities are all one way 
that it is open to a reasonable construction. 
Decided support to the view that the stipula- 
tion is open to a reasonable construction is 
also derived from the following eases, to 
which many more might be added. Insur- 
ance was granted to the plaintiff upon his 
wagon-maker's shop. By the conditions of 
the policy the company were not to be lia- 
ble for damages resulting from explosions 
caused by gunpowder, gas, or other explosive 
substances, or for damages occasioned by 
the use of camphene, spirit, gas, or burning- 
fluid, unless otherwise expressly provided. 
In the building insured was a shop contain- 
ing pamts and a half barrel of benzine, 
which caught fire and caused the burning of 
the property. Held, that though the paints 
and benzine, disconnected and by them- 
selves, would belong to the class of articles 
excluded by the terms of the policy, yet, 
as it was proved that they were materials 
usual and customary in the manufacture of 
wagons, and were generally kept in the same 
shop where wagons were made, they were 
covered by the terms of the policy. Archer 
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V. Merchants' & Manufacturers' Ins. Co., 43 
Mo. 439. 

Where an insurance was effected on "gro- 
ceries," and there was evidence that the in- 
sm'er was informed that alcohol and spiritu- 
ous liquoi-s constituted a part of the stock, 
it was held that the question whether those 
articles were included in the term groceries 
was a question of fact for the jury; and that 
where a stock of goods was insured under 
the general description of groceries, which 
stock included some of these hazardous ar- 
ticles, the policy was not avoided, because 
the right to keep such articles was not in- 
dorsed in writmg on the policy, as requhred 
by one of the conditions. Niagara Fire Ins- 
Co. V. De Graff, 12 Mich. 134. 

Spirituous liquors were -also classed as 
hazardous articles in the following case, in 
which the insurance was effected on a dwell- 
inghouse, and the condition of the policy 
was that the building should not be used 
for the purpose of storing therein any of the 
articles denominated hazardous in the policy, 
and the defendants proved that a tenant 
used it as a boarding-house, and that she 
had a regular bar, where liquors were kept 
in open view and were sold by retail, and 
they insisted that the breach of the condi- 
tion avoided the policy; but the court held 
that the keeping of liquors In the building 
insured for the purpose of consumption or 
for sale by retail to boarders and others, 
is not a storing within the meaning of the 
policy. Eafferty v. New Brunswick Fir© 
Ins. Co., 18 N. J. Law, 482. 

Substantially the same rule was applied 
in the following case, which was an insur- 
ance on a stock of goods and merchandise 
contained In plaintifC's store, one of the con- 
ditions bemg that the keeping of gxmpowder 
for sale or on storage, upon or in the premises 
Insmred shall render the policy void. Leg- 
gett V. Aetna Ins. Co., 10 Rich. Law, 206. 

Powder was always kept in the store for 
sale by retail both before and after the date 
of the policy, and the court held that the 
keeping and sale, in that way, of small 
quantities of powder, did not vitiate the 
policy, as It was part of the stock of goods 
insured. Cotton in bales, In the following 
case, was classed as a hazardous article, and 
one of the conditions of the policy was that, 
if the building should be used for keeping 
or storing goods denominated hazardous, 
then and from thenceforth, so long as the 
same shall be so used, the policy shall cease, 
and be of no effect Moore v. Protection 
Ins. Co., 29 Me. 100. Bales of cotton were 
subsequently kept in the store for sale; 
but the court held that such a condition did 
not avoid the policy, it being intended mere- 
ly to protect the insurer against the store 
being used as a depository of such goods 
as a sole or principal business. Phoenix 
Ins. Co, V. Taylor, 5 Minn, 492 (.Gil. 393). 

Direct support to the conclusion that the 
condition in question does not avoid the 
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policy in this case is found in the foUowing 
case, in wliich the defence set up by the 
insurance company was based upon the exact 
same condiUon. Franlilin Fire Ins. Co. v. 
Chicago Ice Co., 36 Md. 121. Insurance m 
that case was effected upon a large building 
used for storing ice, the policy containing 
the exact same condition as that under con- 
sideration. Instead of conforming to the 
terms of the condition, the president of the 
ice company testified that he always kept 
a crew of men, and a carpenter or two, 
about the building the year round, and that 
they were constantly making repairs, and 
in that way kept the building in a thorough 
condition. Based on that testimony, the de- 
fence was that the policy was avoided; but 
the com-t decided otherwise, holding that, 
by a fah: and reasonable interpretation of 
the stipulation, it cannot be understood as 
referrhig to the casual patching up of the 
building; that it can only be understood as 
prohibiting such hazardous use as is gen- 
erally denominated builder's risk, which aris- 
es from placing the buUding in the posses- 
sion or under the control of workmen, for 
re-building, alteration, or repairs, and in sup- 
port of that theory tlie court said that such a 
construction as that assumed, if applied, 
would defeat the intent of the parties, and 
would be repugnant to the written clause of 
the policy insuring the building, upon which, 
looking at its size, structure, and use, they 
must have reasonably contemplated the ne- 
cessity for such repairs as the witness de- 
scribes as indispensable to the proper conduct 
of the business. Such a buUding,so construct- 
ed, say the court, would necessarily be con- 
stantiy liable to be injured and damaged by 
the use for which it was intended, render- 
ing it indispensable for the prosecution of 
the business, that breakages should be re- 
paired as they should occur, all of which was 
known to the insurers; and it must be pre- 
sumed that the necessity for such repairs 
was in theh: contemplation at the time the 
contract was made, and that permission for 
that purpose was given by the written terms 
of the policy insuring the premises as an 
ice-house. Washington Fire Ins. Co. v. Davi- 
son, 30 Md. 107. 

Text-writers usually adopt the rule laid 
down in the case of Robertson v. French, 4 
East, 186, that where part of the contract is 
written and part printed, and there arises 
any reasonable doubt as to its meaning, the 
greater effect is to be attributed to the writ- 
ten words, inasmuch as the written words 
are the immediate language and terms se- 
lected by the parties themselves for the ex- 
pression of their meaning, whereas the print- 
ed words are a general formula adapted 
•equally to the case in contest, and that of all 
other contracting parties in respect to similar 
subject-matters. 3 Kent, Comm. 260; 1 Am. 
Ins. (2d Ed.) 79; 1 PhiL Ins. (4th Ed.) §§ 
125, 883; Fland. Ins. 70; 2 Pars. Mar. Ins. 
/5th Ed.) 516; Ang. Ins. 12, 67; Smith, 



(Case No. 7,182) JAMES 



Merc. Law (3d Ed.) 419; Alsager v.. St. 
Katherine's Dock Co., 14 Mees. & W. 797; 
Coster V. Phoenix Ins. Co. [Case No. 3,264]; 
Coit V. Commercial Ins. Co., 7 Johns. 390; 
Park, Ins. 4; 1 Duer, Ins. 64; Bryant v. 
Poughkeepsie Mut Ins. Co., 21 Barb. 154; 
Oushman v. Northwestern Ins. Co., 34 Me. 
495. 

Adjudged cases, where insurance is grant- 
ed upon property in contemplation of its 
use for a known and specified purpose, have 
decided that such a policy imports, ex vi 
termini, a license to keep the articles and 
employ the agencies incidental and essential 
to the beneficial enjoyment of the same for 
the use proposed; and many of those cases 
go further, and hold that a prhited prohibi- 
tion in some other portion of the instrument 
will not be allowed to prevail against such 
a license so implied from the language used 
in the written portion of the policy. Hay- 
ward V. Liverpool & London Life & Fire 
Ins. Co., 2 Abb. Dec 351. 
' All of the adjudications upon the subject ap- 
pear to sustain the first branch of the propo- 
sition there laid down, that such a policy 
implies a license to keep the articles and 
employ the agencies incidental to the due 
and customary use and enjoyment of the 
property; but the following cases, to wit: 
Lee V. Howard Fire Ins. Co., 3 Gray, 590; 
Macomber v. Howard Ins. Co., 7 Gray, 259; 
and Whitmarsh v. Charter Oak Ins. Co., 2 
Allen, 582,— may perhaps be regarded as rec- 
ognizing an exception to the latter branch of 
the proposition, where the written terms of 
the policy are repugnant to the provisions 
contained in the printed part of the policy, if 
the latter are clear, explicit, . and unambigu- 
ous. 

Support to that view is also derived from 
the case of Steinbach v. Insurance Co., 13- 
Wall. [SO U. S.] 183, and from the case of 
Portsmouth Ins. Co. v. Brinckley, 2 Ins. J., by 
Potter, 842; but the court here does not find 
it necessary to examine that subject, hav- 
ing come to the conclusion to rest the de- 
cision in the case upon the ground that the 
condition in question, when reasonably con- 
strued, does not prohibit ordinary repairs, 
nor such as become indispensably necessary 
to remedy defects on the premises, which 
endangered the safety of the property, and 
which occurred without the fault of the 
insured, provided it appears that neither the 
repairs made nor the work done in executing 
the repairs uicreased the risk, and that IJte 
fire was in no respect attributable to the re- 
pairs or the work that was done. Having 
come to that conclusion, it is unnecessary to 
decide whether the printed part of the policy 
is or is not overruled in case it Is repugnant 
to the written part; as, when the whole 
instrument is properly construed, there is 
not any such necessary repugnancy in this 
case as is supposed. Such conditions pro- 
hibiting repairs which increase the risk, it is 
held by some courts, are operative only when* 
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the Increased risk is in existence, and that 
the policy becomes effectual as soon as the 
increased risk terminates. Schmidt v. Pe- 
oria M. & F. Ins. Co., 41 111. 298; Insurance 
Co. of North America v/ McDowell, 50 111. 
129; New England F. & M. Ins. Co. v. 
Wetmore, 32 HI. 245. 

Enough has already been remarked to 
show that the court here prefers to rest its 
decision upon a different ground, but it may 
not be amiss to add that the groimd as- 
sumed in those cases would necessarily lead 
to the conclusion that the plaintiff is entitled 
to recover. Judgment for the plaintiff, as 
stipulated in the agreed statement, with 
costs. ^^_^^ 

Case K"o. 7,183. 

JAMES et al. v. The SARAH A. BOIOE. 

[2 Int. Kev, Kee. (1865) 45,] 

District Court, S. D. New York. 

Salvage — Plukdeb op Property— Work and 
Labor, 

[Where a vessel had been turned adrift by a 
privateer, and before she grounded on a bar 
had been plundered by libelants, they are not 
entitled to salvage for getting her off. The own- 
ers having expressed a willingness to pay them 
for work and labor done, the matter was re- 
ferred to a commissioner to report what amount 
should be allowed.l 

This was an action for salvage. The libel 
alleged that on August 17, 1864, the libelant 
[Zachariah R.] James discovered the schoon- 
er dismasted and apparently deserted, lying 
on the bar at the mouth of the inlet at Jones' 
Beach, on the south shore of Long Island, 
whereupon he boarded her, and found her to 
be the Sarah A. Boice, of Great Egg Harbor, 
N, J., with her hold filled with water, dis- 
masted and abandoned by her master and 
crew, stripped, and dismantled; that accord- 
ingly he took possession, and, with the aid 
of the other libelants, succeeded, at great 
risk and peril, in getting her over the bar 
and into the inlet, and that he kept posses- 
sion of her till September 12th, when she 
was removed by the owners. It is alleged 
that the vessel was worth about ?5,000, and 
claimed to be allowed salvages as in a case 
of a derelict The answer alleged that about 
the 11th of August the schooner was captured 
by the privateer Tallahassee about thirty 
miles southeast from Fire Island; that her 
of&eers and crew were taken from her by 
force, and the schooner was, after being rob- 
be(i of furniture and stores by the privateer, 
left afloat, with her masts and rigging stand- 
ing, and that she was carried by the winds 
and waves to the mouth of the inlet at Jones' 
Beach, where she grounded on the bar on 
August 19th; that she remained there till 
the 23d of August, when she worked off on 
a full tide, and floated into the inlet, where 
she grounded and remained till she was got 
off by the claimants; that on August 27th 
the claimants heard that the libelant, James, 
who was wreckmaster, under the statute of 



the state, was claiming to hold the schooner 
with the other libelants; that they went there 
and found she had been greatly plundered 
by the persons claiming to hold her; that 
they thereupon took possession of her and 
got her off themselves. The answer also de- 
nied that the vessel was derelict, and averred 
that the libelants had been exposed to no 
peril, nor was the vessel in peril while the 
libelants committed these depredations upon 
her, and that the conduct of the libelants 
was not with a fair and honest intent to save 
the vessel for her owners, but with the de- 
sign to embezzle the entire property, and 
appropriate it to themselves. The evidence 
showed that when the libelants fell in with 
the vessel, she was adrift, and partially de- 
spoiled of her equipment and lading. It was 
notorious in the vicinity at the time that the 
vessel had been brought to that condition by 
capture by the Tallahassee, which subse- 
quently landed her master and crew on the 
south side of Long Island. As soon as the 
vessel was discovered thus abandoned, she 
was surrounded by numerous boats and small 
craft (many of IJiem managed by some of 
the libelants), which eagerly purloined every 
article which could be torn away from her 
stealthily or by violence, which was openly 
appropriated to the use of the plunderers. 
Within a day or two after her abandonment, 
most if not all the libelants fell in with her 
without proffering her any relief by salvage, 
because engaged in thus plundering her. 
They not only plundered her, but cut away 
and detached valuable parts of her fixtures 
and equipment, and embezzled everything 
that they could remove. The weather re- 
mained calm for several days, while the ves- 
sel drifted, till on August 16th or 17th she 
drifted on the bar, and was there boarded 
by the libelants, or some of them, with the 
purpose of holding her as a wreck under the 
state law. The captain of the vessel, as soon 
as he was released, gave information to her 
owners of her seizure and position, and they 
took immediate means, by employing a 
steam-tug, and in other ways, to reclaim her. 
On the 27th of August they appeared on the 
scene and demanded the restoration of the 
vessel. They, however, expressed themselves 
as willing to pay the libelants, as for work 
and labor, for what they had done in getting 
the vessel off the bar and into the inlet, up 
to the time when the surrender was de- 
manded, and even continued the services of 
James and some others during the getting 
the vessel off the beach. 

HELD BY THE COURT: That the libel is 
only for salvage, and that to maintain it as 
such, it must be supported by proof that the 
motives and proceedings of the libelants were • 
in all respects lawful, in good conscience, 
and meritorious. The" maritime code In re- 
spect to the allowance of compensation for 
salvage-service's is based upon principles of 
universal equity and integrity. The law 
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takes under its own authority of administra- 
tion property rescued from peril by tlie aid 
of strangers, and compels it to satisfy tiiem 
\)y a reasonable reward for an honest efEort 
to save it from peril; but it shows no coun- 
tenance or favor to plunderers. A seizure of 
wrecked property for culpable plunder, con- 
stitutes no lawful salvage. That when the 
libelants first fell in with the schooner in a 
helpless state, apparently abandoned and 
derelict, instead of approaching her with the 
manifestation of a desire to afford her relief, 
the whole purpose evinced was to embezzle, 
confiscate, and appropriate to themselves the 
ruins of the vessel and her effects, and no 
evidence is furnished that one individual of 
the multitude which flocked around the 
wreck evinced the slightest purpose to save 
her for the unfortunate proprietors. That 
the presumption is most forcible that all the 
libelants who engaged in that wrongful dep- 
redation and plunder, were well aware that 
she was not then a derelict, that her owners 
resided across the bay, in an adjacent state, 
and scarcely out of eyesight, and had been 
the victims of a sudden predatory seizure of 
their property. That it comports in no sense 
with the semblance of an honest and fair 
purpose to save and restore to its true own- 
ers a vessel discovered, as this one was by 
the libelants, to have thereafter followed its 
remains from day to day, as it floated on a 
smooth sea and in calm weather, making 
prey of anything that could be picked .from 
it, till the vessel grounded on the bar. It 
is suspiciously late for them then to arrogate 
the position of rightful salvors in possession 
of the wreck, and claim to be entitled to in- 
voke the law to authorize and confirm to 
them such a privilege. That on sti-ict rules 
of pleading, therefore, the action would be 
dismissible, because there is no proof pro- 
duced imder the libel which sustains the only 
right averred and claimed by the libelants; 
but as the owners on demanding that the-ves- 
sel should be delivered up to them by the li- 
belants avowed a willingness to compensate 
them for the value of the services rendered 
by them, as work and labor, to the time when 
the surrender was demanded, and even to 
continue the services of James and some oth- 
ers of the libelants, the court sees no objec- 
tion to considering the case as so opened in 
its legal issues by that assent, as to permit 
an account to be taken on a reference as to 
a quantum meruit allowable to the libelants 
for such work and labor. Had the respond- 
ents elected to put the same to trial upon the 
single issue of the pleadings upon the rec- 
ord, the decree of the court would logically 
and justly have been in their favor. But 
having recognized, on their part, that James 
and some of his associates had rendered serv- 
ices to the vessel before and after the re- 
spondents claimed her surrender to them- 
selves as owners, and having called for the 
particulars of these services, with an offer 
to satisfy charges in that respect, which were 
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just, and thus acquiesced in making a rea- 
sonable compensation to them; and being 
persuaded that it is competent to the coui*t 
to regard the proceedings of the libelants, 
after the vessel grounded on the bar, or in 
aid of her reaching that point, to have been 
work and labor for the benefit of the own- 
ers, the court considers it equitable to allow 
such an amount as may be reported by a 
commissioner as due them therefor, but with- 
out costs, except that the fees of the refer- 
ence shall be taxed half and half to each 
party. Order accordingly. 



Case No. 7,184. 

JAMES V. STOOKEY et al. 

[1 Wash. G. O. 330.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 

1806. 
Ejectment— Evidence— Record as Proof— Sur- 
veys — Diagram of Lands. 

1. The declarations of a person exercising au- 
thority, that he possesses it, can never be .re- 
ceived as evidence of the fact of his authority. 

2. If a record be produced to prove a fact, 
and is found to he deficient or imperfect, it 
cannot be assisted by evidence de hors tbe 
same; but the perfect record must he produced. 

3. Surveys of lands in Pennsylvania, made by 
order of the commissioners of property, have 
been supported in Pennsylvania. 

4. A diagram made of the tract of land in dis- 
pute, and of the adjoining land, offered to show 
Qie boundaries of the land, cannot he given in 
evidence; because it was not made under the 
order of the court. 

5. The court refused to admit in evidence, a 
verdict and judgment, given in the supreme 
court of the state, in a case where the person 
who had lands called for by the warrant; be- 
cause it was between different persons, and up- 
on a different question. 

This was an ejectment for a tract of land 
in Berks county. The plaintiff [lessee of 
James] claimed under a warrant to Richard 
Hockley, and others, dated in 1762, which 
recited, that a former warrant had issued to 
the same persons for this land, and had 
been surveyed, but not returned. He then 
offered in evidence a survey of this land, or 
rather a re-survey made by one Jacobs, who 
was' not an authorized or commissioned sur- 
veyor; in virtue of a letter to him from the 
surveyor general, in which he stated; that, 
at the request of Mr. Peters, who had an in- 
terest in the land, the governor had instruct- 
ed him to direct the said Jacobs to maks the 
survey. This being objected to as an un-. 
authorized survey, since the surveyor gen- 
eral had no right to appoint a deputy, with- 
out the approbation of the governor or pro- 
prietary, as appeared by his commission; 
the plaintiff offered in evidence, a decision 
of the board of property, in a caveat filed by 

1 [Originally published from the MSS. of Hon, 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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the assignee of Clark v. Douglierty [unre- 
ported], stating tlie survey returned; tliat it 
should be received and confirmed, and di- 
recting a patent to issue. The plaintififs, in 
this case, claimed under Hockley and others, 
by mesne conveyances. They also insisted, 
that, on the former trial of this cause, in 
May last, vyhen a juror was withdrawn, that 
this survey was read, and not objected to. 
They contended, that the declaration of the 
surveyor general, that the direction was giv- 
en by order of the governor, was sufficient 
evidence of his approbation; and, that the 
order of the board of property, accepting 
and confirming the survey, cured any defect 
in the appointment. The motion was for a 
nonsuit 

Before WASHINGTON, Circuit Justice, 
and PETERS, District Judge. 

WASHINGTON, Circuit Justice. This di- 
rection of the surveyor general, is not given 
to an officer duly appointed and commission- 
ed; and, it is clear, that, according to the 
authority given by the proprietary to the 
surveyor general, he had no authority of 
himself, to make such a deputation as this, 
without the approbation of the governor; 
and such seems to have been the common 
understanding and practice, so far as I can 
collect; for, strange as it may seem, no ju- 
dicial opinion on the point has been given, 
or it would have been referred to. But cir- 
cumstances, to show the approbation of the 
governor, may be resorted to; and, on this 
ground, the plaintiff relies upon the state- 
ment of this fact, in the letter of the sur- 
veyor general, and the order of the board of 
property. As to the first, the regulation of 
the proprietary, that no deputy should be 
appointed without his approbation, would be 
quite nugatory; if the bare declaration of 
this officer, that this approbation had been 
obtained, would give validity to his appoint- 
ment This, then, per se, will not do. As 
to the judgment on the caveat; this might 
be very impoii:ant, if it appeared to us judi- 
cially, that that judgment referred to this 
survey. An attempt was made to establish 
this fact, by an agreement between Ander- 
•son, who styles himself agent for Dougherty 
& Smith, and James; stating the existence 
of the caveat, and referring to this land. 
But, the court refused to hear that paper; 
because, if part of a record be produced to 
prove a fact, and is deficient, you cannot 
help it out by evidence de hors the record, 
but must produce the whole record. I find, 
from [Fothergill v. Stover] 1 Dall. [1 U. S.] 
<3, that surveys have been supported, made 
upon special orders from the commissioners 
of property; but that was a source of au- 
thority, much higher than the surveyor gen- 
eral, for the governor was a member of that 
board. We must then decide, that this sur- 
vey is inadmissible; that it forms a neces- 
sary link in the plaintiff's title; and, of 
course, that he must be nonsuited. At the 
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same time, the objection is clearly a surprise 
upon him, in consequence of its having been 
read at the former tiial, and not then ob- 
jected to; if it had been, he might probably 
have proved enough to satisfy us, that the 
governor had approved the declaration of 
this fact by the surveyor general. The whole 
record in the caveat, and other papers, 
might have answered. 

PETERS, District Judge, concurred in di- 
recting the nonsuit; but we afterwards set 
it aside on the ground of surprise. 

In the progress of the cause, the following 
objections were made by the defendants' 
counsel, to papers offered by the plaintiff. 

First; a diagram of this and the adjoin- 
ing lands, made by George Woods, was of- 
fered, and objected to. 

BY THE COURT. This, not being made 
under the authority of this court, and being 
intended to show the boundaries and situa- 
tion of the lands, is inadmissible. 

Second; a verdict and judgment in the su- 
preme court of this state, between liukins & 
Lytle V. Thomas Croyle [unreported], the 
person whose land the plaintiffs' warrant 
called for, to- show the boundaries of 
Croyle's land to be adjoining the plaintiffs', 
as he claims, and to prove the claim of 
Croyle to it This THE COURT overruled, 
as being between different persons, and up- 
on a different question. 

[See Oases No, 7,181 and 7,185.] 
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JAMES V. STOOKEY. 
[2 Wash- 0. 0. 139.] i 

Circuit Court D. Pennsylvania. April Term, 

1808, 

Ejectment — Recitals — Evidence. 

Although the recitals in a warrant to an- 
other than a party to the suit may not be evi- 
dence of the fact stated in them, yet when they 
are corroborated by circumstances, such as the 
antiquity of marks on the ground, and by the 
correspondence between the marked lines and 
those stated in the warrant tiie jury may con- 
sider the recital, that a previous warrant for 
the land had issued, as true; the papers of the 
surveyor general, to whom the original warrant 
may have been returned, having been destroyed 
by fire. 

[Cited in Doolittle v. Galena & G. U. R. Co., 

The lessor of the plahitifif claimed under 
a warrant dated the 10th of July, 1762, to 
William Hockley, which recited that a war- 
rant had issued for the same land, to the 
same person, in 1755, which had been sur- 
veyed, but that the survey had not been re- 
turned. The warrant is for five hundred 
acres, lying above Snake Spring, adjoining 
Thomas Croyle. The title is regularly de- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washmgton, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esg.] 
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duced from Hockley to tbe plaintiff, for one- 
half of the land. The warrant was surveyed 
in 1767, by Jacobs, under a special order 
from the surveyor general. This survey, 
which was objected to and disallowed by the 
court on the former trial, was now admitted; 
the whole proceedings, upon the caveat of 
the plaintifE and Smith, against the assignee 
of Dougherty, being now produced; in which 
case, judgment was given fbr the caveator, 
and a patent ordered to issue for the land 
in question. From the blocking of the trees, 
found in the lines of this tract by the sur- 
veyor, who Surveyed it under the order of 
this court, there was strong evidence, that 
this tract had been surveyed previous to the 
year 1760; and the location of it then, as 
laid down by the survey in this cause, was 
proved by very strong evidence. A survey 
made for George Croghan, of an adjoining 
tract of land, in 1755, and patented in 1763, 
calls for a line of this tract, as Hockley's 
land, by course and distance. A recovery, 
in ejectment, by Robert Elliott, against 
Devenbaugh, in 1793, was also offered as ad- 
ditional proof of the boundaries of the land; 
which evidence was admitted by the court, 
in the light, and in the degree of hearsay 
evidence, as stated on the former trial. Evi- 
dence was also given, that the surveyor gen- 
eral's house had been burned, before 1762. 
The defendant claimed under a warrant 
dated the 7th of July, 1762, surveyed in 1766: 
but the location of the land did not appear 
to the court to interfere with the tract, as 
claimed by the lessor of the plaintifE. 

WASHINGTON, Circuit Justice, charged 
the jury that the recital, in the, warrant of 
1762, to Hockley, was, as between these par- 
ties, no evidence that a warrant had issued, 
and been surveyed in 1755; yet, taken in con- 
nexion with the antiquity of the marks on 
the line and corner trees; aad the call made 
by course and distance, of one of the lines 
of this tract, as Hockley's land, in Croghan's 
sui*vey, made in 1755; the jury might con- 
sider the existence of Hockley's warrant in 
1755, as proved; particularly, as the burning 
of the surveyor general's house accounts for 
the non-production of the papers, and for the 
issuing of the second warrant, on the 10th 
of July, 1762. Should this be the opinion 
of the jury, then they ought to find for the 
plaintiff; since the defendant does not set 
up a title which commences earlier than the 
7th of July, 1762. Should the jury not feel 
themselves warranted in considering the 
plaintiff's title to have commenced before 
the 10th of July, 17G2, which is three days 
later than that set up by the defendant; 
they will then inquire whether the location 
of the tract nnder the warrant of the 7th of 
July, interferes or not with that of Hock- 
ley's warrant. To the court, it appears that 
the survey did not interfere; and if this 
should be the opinion of the jury, their ver- 
dict will, on this ground, be for the lessor of 
13FED.OA6. — 21 
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the plaintiff, for an undivided moiety of the 
land in the declaration mentioned. 

Verdict for plaintifE for a moiety. 

[See Cases Nos. 7,181 and 7,184.] 
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JAMES et us. v. THURSTON et al. 

[1 Cliff. 367.] 1 

Circuit Court, D. Rhode Island. Nov. Term, 

1859. 

AtVARDS— How ColfSTRTJED. 

Awards are to be liberally construed, because 
they are made by judges of the parties own 
choosing, but they must decide the whole matter 
submitted to the referee, and they must be cer- 
tain, final, and conclusive of the whole matter 
referred. 

[Cited in Fluharty v. Beatty, 22 W. Va. 706.] 

At law. 

Thomas A. Jenckes, for complainants. 
Benjamin F. Thurston, for respondents. 

CLIFFORD, Circuit Justice. This is a bill 
in equity brought by the complainants against 
Robert L. Thurston, Henry W. Gardner, and 
Gideon J. Hicks, copartners tinder the firm 
of Thurston, Gardner, and Company. Among 
other things complainants allege that Henry 
W. Gardner, acting for the firm, made a con- 
veyance of one fourth part of all the property 
of the firm to Alfred R. Fiske, who trans- 
ferred to him certain stocks of the Grafton 
Mills, amounting to six thousand dollars, and 
upon the delivery of the deed of the prop- 
erty the grantee became a member of the 
firm; that the consideration of the purchase 
was twenty-three thousand dollars; that the 
remainder was paid as follows: Charles T. 
James made, signed, and delivered to the re- 
spondents three promissory notes, antedated 
as of August 16, 1852. One for six thousand 
dollars, payable in two years: another for 
the same amount, payable in three years, — 
both indorsed by Alfred R. Fiske; and one 
for five thousand dollars, payable in two 
years. And the first-named complainant 
agreed in writing to render services for the 
firm by using his influence to procure con- 
tracts for the manufacture of machinery; 
and the firm agreed, upon the completion of 
each contract and payment for the work done 
under the same, to credit the complainants 
with a commission of five per cent, to be ap- 
plied to the payment of their notes. They 
also allege that Charles T. James received 
nothing for the notes; that the agreement 
was that they were to be held as collateral 
security for the indebtedness of Alfred R. 
Fiske, to be paid by him in services to be 
rendered by him ^as the head of the mechan- 
ical department of the establishment. Fiske 
continued a member of the firm from the 29th 

X [Reported by William Henry Olifford, Esq., 
and here reprinted by permission.] 
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of October, 1852, and was entitled to one 
fourtli part of all the properly; but on the 
23d of June, 1857, he conveyed to Henry W. 
Gardner, foi the benefit of the concern, all 
his interest in the property, and withdrew 
from the firm; that on that day it was agreed 
in writing that if Piske or any other pei-son 
for him should, within five years from that 
time, pay the amount of his indebtedness as 
aforesaid, then he, the said Henry W. Gard- 
ner, would convey to Phebe Fiske, wife of 
said Alfred E,. Fiske, one fourth part of all 
the property belonging to the firm; and they 
aver that both said instruments were ex- 
ecuted and delivered without the knowledge 
of the complainant Having stated these pre- 
liminary facts, they then alleged that the 
respondents, including said Alfred R. Fiske, 
commenced a suit against the said James as 
the maker of the two notes first named, in 
the supreme court of the state, recovered 
judgment, and levied the same on certain 
real estate therein described as the property 
of the judgment debtor. As alleged, the re- 
spondents also commenced a suit on the 
other note, recovered judgment, and levied 
the same on certain personal property, as 
the property of the complainant, but which 
the complainants aver was the sole and sepa- 
rate property of Lueinda James, the wife of 
the said Charles T. James. They also allege 
that on the 31st of December, 1859, Alfred 
R. Fiske and wife, for a valuable considei-a- 
tion, conveyed to the said Lueinda James all 
their estate, title, and interest in the prop- 
erty and effects of the before-mentioned firm; 
that the respondents have constantly carried 
on the business, made large profits; and they 
aver that the share of said Fiske is more than 
sufficient to pay his indebtedness. Where- 
fore they pray for an accoupt and for a state- 
ment of the affairs of the concern and for re- 
demption. 

Respondents appeared and made answer to 
the suit, and a general replication was filed 
by the complainants. At the June term, 1860, 
by agreement of the parties, the cause was 
referred to Edward A. Dickenson, as sole 
referee. He made a report on the 7th of Octo- 
ber, 1861. Complainants excepted to the re- 
port of the referee, for the reason that the 
same did not decide the whole matter sub- 
mitted to him, and that it was not certain, 
final, and conclusive of the whole matter re- 
ferred. 

Looking at the conclusion of the report, it 
Is evident that the objections to it are well 
taken. Awards are to be liberally construed 
because they are made by judges of the par- 
ties' own choosing; but they must decide the 
whole matter submitted to the referee, and 
they must be certain, final, and conclusive 
of the whole matter referred. Camochan v. 
Christie, 11 Wheat [24 U. S.] 446; Caldw. 
Arb. (Smith's Ed.) 226. Suffice it to say that 
the report is clearly deficient in all these par- 
ticulars; hence it seems unnecessary to pur- 
sue the subject. The report, therefore, is set 



aside, and as neither party asks for a recom- 
mitment, the cause must stand for trial in 
this court 



JAMES (UNITED STATES v.). See Case 
No. 15,464. 
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JAMES v. WHARTON. 

[3 McLean, 492.] i 

Circuit Court D. Ohio. Dec. Term, 1844, 

Evidence — Book of Original Entries — Proof 
OF Hahdwkiting. 

1. Where the clerk is dead, who made the en- 
tries in a book of accounts, his hand writing 
may be proved. 

2. But the original entries must be proved, 
and not a copy. 

At law. 

Mr. James, in pro. per. 
Mr. Parrish, for defendant 

LEAVITT, District Judge, This was an 
action of assumpsit brought by the plaintiff 
as an assignee under the bankrupt law. On 
the trial, a book of accounts was produced; 
and the plaintiff proposed to authenticate it 
as evidence to the jury, by proof that the 
entries which it contained were in the hand 
writing of a clerk, now a resident of an- 
other state. This evidence was objected to, 
as secondary in its character, and, therefore, 
inadmissible, unless the death of the clerk 
was first proved. 

The doctrine is now well settled, that a 
book of accounts may be substantiated by 
proof of the hand writing of the clerk, who 
made the original entries, if he is dead, or 
without the jurisdiction of the court. The 
case of Cram v. Spear, 8 Ohio, 494, is an 
authority in point. And recent elementai-y 
writers on the law of evidence sustain the 
position, that the fact of the death of the 
clerk is not material to the admissibility of 
this kind of evidence. Greenl. Ev. 143. 
This writer remarks, that "the value of the 
entry as evidence, lies in this, that it was 
cotemporaneous with the principal fact done, 
forming a link in the chain of events, and 
being part of the res gestae." Id, 144. But 
this principle does not apply to the book 
of accounts, now offered in evidence. This 
is not a book of original entries, but a mere- 
transcript from that book, made by a clerk, 
who did not make those entries. The ground 
on which alone proof of the hand writing 
of the clerk gives validity to the book of 
a-ccounts is, that it is the book of original 
entries; that the clerk is supposed to be 
cognisant of the transactions which it re- 
cords; and, that the entries made by him, 
were made at or near the time they purport 
to have been made; and are, therefore, a 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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part of the res gestae. As a mere copy, 
made "by a clerk who did not keep the orig- 
inal hook, proof of his hand -writing in no 
way conduces to establish the authenticity 
of the hook offered in evidence; and it is, 
therefore, excluded from the consideration 
of the jury. 

The plaintiff introduced other evidence to 
prove his account^ and obtained a verdict in 
his favor. 



JAMES A. BURBEN, The. See Case No. 7,- 
296. • 
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The JAMES AD GBR. 

[3 Blatchf. 515; i 35 Hunt, Mer. Mag. 453.] 

Circuit Court, S. D. New York. Sept. 12, 
1856.2 

Collision— STEAiiER and Sailing Vessel— Look- 
ODT— Speed. 

1. In this case, a steamer was Jidd liable for 
the damages caused by a collision between her 
and a sailing vessel, which took place through 
the want of a vigilant lookout on board of the 
steamer. 

2. A speed, in the steamer, of between nine 
and ten knots the hour, was, in this case, held 
to be too great for the reasonable security of 
sailing vessels in her track, and not to be ex- 
cused by the fact that she had a contract with 
the TJnited States to carry the mail in a specified 
time. 

ICited in The City of Panama, Case No. 2,- 
764.] 

3. The disaster in this case was also Jield to 
be partly due to the fact that the mate of the 
steamer, who was in charge of her, ga^fe a 
wrong order as to changing her helm, in view 
of the approaching collision, without first ascer- 
taining the position and course of the sailing 
vessel. 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

This was a libel in rem, filed in the dis- 
trict court, by the owners of the schooner 
Trader, against the steamship James Adger, 
to recover damages for a collision, that oc- 
curred on the morning of the 1st of April, 
1855, off the Capes of the Delaware, by 
which the schooner was run dowTi and total- 
ly lost. After a decree in favor of the libel- 
lants [Todd and others], in the district court 
[Case No, 14,074a], the claimant appealed to 
this court. 

Francis B. Cutthig, for libellants. 
Edgar S. Van Winkle, for claimant, 

NELSON, Circuit Justice. The schooner 
was on a voyage from St. Mary's, Georgia, 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 

2 [Affirming Case No. 14,074a.] 



to New York, and the James Adger was 
hound from New York to Charleston, South 
Carolina, The wind was northeast by east, 
and the schooner was close hauled, heading 
about east southeast. She was struck on her 
larboard bow, near the fore rigging, by the 
starboard bow of the steamer. The wind 
was light, between two and three knots the 
hour, and the night rainy and hazy. The 
steamer was going at the rate of between 
nine and ten knots the hour. Her lights 
were discovered by the hands on the schoon- 
er when she was some three-quarters of a 
mile off, and a light was immediately shown 
in a conspicuous place by the mate of the 
vessel, who had charge of the watch at the 
time. There is some difference of opinion 
among the witnesses as to the darkness of 
the night, and as to the distance a vessel 
could be seen at the time of the collision; 
but I am quite satisfied that, if a vigilant 
lookout had been kept on the steamer, the 
schooner, with her light, could have been 
discovered in season to have avoided her. 
And I may add, that if the night was as 
dark as is stated by some of the leading 
witnesses on behalf of the steamer, her rate 
of speed was too great for the reasonable 
security of sailing vessels in her track. 

In answer to this, it is said that she is 
under a contract to carry the mail of the 
TJnited States between New York and the 
city of Charleston, and to make the passage 
in sixty hours. But I cannot agree that this 
affords any excuse for a rate of speed which 
the law regards, under the circumstances, 
as dangerous to the lives and property of 
our citizens, or any exemption from the re- 
sponsibility common to this species of our 
commercial marine. 

There is another observation that should 
be made, concerning the conduct of the mate, 
who was in charge of the steamer at the 
time. On the report of the vessel to him as 
ahead, by the lookout, he immediately or- 
dered the helm to be put hard-a-starboard, 
which was done. He admits that the look- 
out did not report the course the vessel was 
heading, nor did he stop to ascertain the fact 
before he gave the order. He also admits, 
that if he had known the position of the ves- 
sel, he would have ported his helm, instead 
of putting it hard-a-starboard, and that this 
would have carried the steamer under her 
stem, I may add, that it would probably 
have avoided the misfortune, I think that 
the decree below was right, and should be 
affirmed. 



JAMES ADGER, The (TODD v.). See Case 
No. 14,074a. 

JAMES AND CATHARINE, The (BAINS v.). 
See Case No. 756. 
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The JAMES ANDREWS. 

[2 Spr. 121.] 1 

District Court, D. Massachusetts. March, 
1862. 

Prize— Enemy's PnoPERTr — Restoration— Pat- 
MEST OP Costs — Rule iji Instance Cases. 

Where property is captured under circumstan- 
ces showing a clear case of enemy's property, 
and the evidence in preparatoiry is to the same 
effect, and the claimants are allowed further 
proof, on which their property is restored to 
them, it will be on the terms of paying the costs 
and expenses of the captors. The same rule 
does not apply to instance cases. 

In admiralty. 

R. H. Dana, Jr., U. S. Atty., for the Unit- 
ed States and captors. 
W. R. P. Washburn, for claimants. 

SPRAGUE, District Judge. This barque 
and her cargo have been proceeded against 
in a cause of priae, as enemy's property. 
The evidence in preparatory showed them to 
be the property of James Maloney, a citizen 
and inhabitant of New Orleans. On the au- 
thority of the case of The Amy Warwick 
[Case No. 341], this would have required 
their condemnation, as enemy's property. 
But on the further proof which was allowed 
(being the same that was used in the in- 
stance cause, hereafter referred to), it was 
made to appear to my satisfaction that the 
vessel and cargo did not, in fact, belong to 
persons residing within the rebel states, al- 
though all the documents so purported. The 
vessel and cargo were accordingly decreed 
to be restored to the claimants, and the 
counsel for the captors moves that the res- 
toration be on condition that the costs and 
expenses of the captors be paid. 

The ship's register declared her to be the 
sole property of James Maloney, of New 
Orleans; and that is the proper document 
to authenticate the ownership of a vessel, 
and her home port. Officers have a right to 
trust to the register, as true. The other 
documents on board— the manifest and ship- 
ping articles- were to the same efiCect. The 
name of her home port on her stern, as re- 
quired by law, was New Orleans. In short, 
the owners themselves, in every form known 
to the laws, declared the vessel and cargo 
to belong to a resident of New Orleans. The 
capture was not from suspicious circumstan- 
ces, or doubtful indications, but on the di- 
rect proof of official documents furnished 
by the owners themselves. It is difficult to 
suppose a stronger case of good cause for 
capture. The costs and expenses in court 
were necessarily incurred to condemn the 
property, on these proofs, which were suf- 
ficient. The claimants have been allowed* 
the favor of contradicting their own solemn 
documents, and of showing, by further proof, 



1 [Reported by Hon, Richard H, Dana, Jr., 
and here reprinted by permission.] 



that James Maloney d^d not in fact reside 
in New- Orleans, but in Mexico, and that 
half the vessel and cargo helonged to Asa 
F. Cochrane. As to Cochrane, the proof was 
clear that up to a recent period he had al- 
ways declared himself a resident of New 
Orleans; but I am satisfied, on the evidence, 
that he had changed his residence to Bos- 
ton before the capture. The trial and ex- 
aminations have really been for the benefit 
of the claimants. The order must be for de- 
livery, on condition of paying full costs and 
expenses. 

The bark (but not her cargo) was also 
seized as forfeited to the United States un- 
der Act July 13, 1861, c. 3, § 6 (12 Stat. 257). 
To enforce this forfeiture, a separate pi*o- 
ceeding, by an instance suit, was necessary. 
The eyidence was the same as that in the 
prize cause. To avoid unnecessary expense 
to the claimants, but one trial and argu- 
ment was had. The documents, as above 
stated, showed the vessel to belong to James 
Maloney, and that he was a resident of New 
Orleans. The further evidence offered by 
the claimants showed her to be the joint 
property of James Maloney and Asa P. Coch- 
rane, and that at and after the time fixed 
for the operation of the act of July 13, to 
wit, Sept- 1, 1861, Maloney resided in Mex- 
ico, and Cochrane in Boston. It was object- 
ed that the claimants were estopped by the 
documents, and by the oath of Maloney in 
taking his register. But, although the point 
was a nice one, I considered^ the evidence 
admissible, and that the court was not pre- 
cluded from forming an opinion of the truth, 
notwithstanding the documents and the oath 
on which they must have been obtained. 
There was, therefore, in the instance cause, 
as in the prize cause, sufficient ground for 
seizure and proceedings; and no damages 
or costs are asked for, or would be given, 
against the seizing officer, who was the col- 
lector of the customs at Edgartown. But 
the government asks that the claimants be 
required to pay costs and expenses. It is 
admitted that the rule is not the same In 
seizures for violation of municipal law, as 
in cases jure belli; and no case has been 
cited where, in a case of the former class, 
costs have been decreed against the claim- 
ants on a restoration of property. But it is 
contended that proceedings under Act July 
13, 1861, are in the nature of belligerent 
proceedings. The Marianna Flora, 11 Wheat. 
[24 U. S.] 1; The Pabuyra, 12 Wheat [25 
U. S.] 1. The expenses and costs of pro- 
ceeding in one cause probably cover nearly 
all that can be claimed; and I do not feel 
called upon to make this case a precedent 
of giving costs against the prevailing pai-ty 
in a proceeding by the government which 
is not one of prize of war. 

In the prize cause, the vessel and cargo 
are restored on condition of paying costs 
and expenses. In the instance cause, the 
vessel is restored without costs. 
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Case Wo. 7,190. 

The JAMES A. WRIGHT. 

[3 Ben. 248.] i 

District Court, S. D. New York. May, 1869.2 

Mastei— Agknt— Tow-BoAT— Toe— Negltgekce. 

1. Where D., the master of a barge, which 
lay, laden with coal, at Newburgh, was dis- 
charged, and was notified that the barge was 
put in charge of one W., and on the same day 
D. was told by the owners of the cargo, who 
were agents of the owners of the barge, to 
bring the barge and her load to- New York if he 
got a chance, whereupon he applied to a. tu& 
to tow the barge down, and the master of the 
tug told him it was not safe to take her down, 
on account of the ice, whereupon D. said he 
would take the risk, and the tug took hold of 
her, and, while the.barge was being hauled out 
W. caused the master of the tug to be told 
that he must not take the barge, as D. had no 
authority, but, as D. agreed to take the risk, 
the tug took the barge in tow, and, in going 
down the river, the barge was cut through by 
the ice and sunk, and the owners of the barge 
and the cargo filed libels to recover for the 
loss: Held, that D. had no authority on behalf 
'of the libellants to take for them the risk of go- 
ing through the ice. 

2. The tug, under the circumstances, took all 
the risks of safe towage, and it was negligence 
to tow the barge into the ice, and the tug was 
liable for the loss. 

[Cited in The M. J. Cummings, 18 Fed. 184.] 

In admiralty. 

W. K. Beebe, for libellants. 
D. McMahen, lor claimants. 

BLATOHFOBD, District Judge. These 
were two libels filed, the first one by the 
owner of the barge Arctic, and the second 
one by the owners "of a cargo of coal on 
board of her, to recover damages for the 
loss of the barge and her cargo, in conse- 
quence of her having been cut through by 
ice in the Hudson river, in the gorge just 
above West Point, and sunk, about dusk on 
the evening of the 27th of December, 1867, 
while in tow of the steam-tug James A. 
Wright, from Newburgh bound to New 
York. The libels allege that the barge was 
taken in tow without authority, and after 
those in charge of the tug had been forbid- 
den to take her, and that the loss occurred 
through the fault, negligence and want of 
care of those in charge of the tug. The de- 
fence set up in the answers is, that the tow- 
ing was authorized by one Dodge, as master 
of the barge, and in command of her, and 
exercising control over her navigation; that 
Dodge agreed to take the risk of the ice; 
that the barge, on the voyage, sprung a 
leak: by striking ice, and sank: because she 
did not have a proper pump; and that the 
loss did not happen through fault, negli- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 7,191.] 
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gence and want of care of those on the tug. 
This defence is sought to be made out prin- 
cipally by the deposition of Dodge, which 
has been taken on the part of the claimants, 
but, instead of aiding the defence, it satis- 
factorily establishes the case on the part of 
the libellants. The barge was taken in tow, 
at Newburgh, during the afternoon of the 
27th of December. Dodge testifies that he 
was discharged as master on the 24th of 
December, and was then notified that the 
barge was put in charge of one Wanzer, at 
Newburgh; that, after he was discharged, 
but on the same day,, he was told by the 
owners of the cargo, who were the agents of 
the owner of the barge, to bring the biarge 
and her load of coal to New York, if he got 
a chance; that the master of the tug told 
him, before they started, that there was ice 
in the river below, and that it was not safe 
to take the boat down; that he told the 
master of the tug that he would take the 
risk of the ice himself; that, when the barge 
was about to be taken in tow, he heard the 
master of the tug and his men forbidden, by 
a person on the dock, at Newburgh, to move 
her; that she had a pump which was in 
good order; that the ice was choked up at 
West Point, and could be seen ahead before 
it was reached, there being no open passage 
through it; and that, after the barge was 
cut through by the ice, he pumped with the 
pump until he found she could not be saved. 
It appears, by other testimony, that Wan- 
zer, on seeing the barge being hauled out to 
be towed, caused the master of the tug to 
be told that he must not take the barge 
with him, as Dodge had no authority. Up- 
on this, the master of the" tug at first re- 
fused to tow the barge, but, at length, he 
proposed to Dodge to run the risk, and 
Dodge said he would take the risk, and then 
the barge was taken in tow. At the* most, 
therefore, Dodge had authority only to bring 
the barge and her cargo to New York. He 
had no authority to have a hole cut in the 
barge by the ice, and to deposit her and her 
cargo at the bottom of the river, instead of 
landing her at New York safely; and he 
had no authority, on behalf of the libellants, 
to take for them the risk of going into and 
through the ice choked up at West Point, at 
a time when the master of the tug expressly 
told him that it was not safe to take the 
boat down. The tug, taking the barge in 
tow, under the circumstances above stated, 
took all the risk of her safe towage, and it 
was negligence on the part of the tug to 
drag the barge into the choked ice, so that 
she could be and was cut through and sunk. 
There must be decrees for libellants, in both 
cases, with costs, with references to com- 
pute the damages. 

[Affirmed by the circuit court, on appeal, Case 
No. 7,191.] 
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Case No. 7,191. 

The JAMES A. WRIGHT. 



[10 Blatchf. 160.] i 

Circuit Court, S. D. New York, 
1872.2 



Sept. 23, 



TowBOAT — Ice— Negligence — Totai, Loss — Dis- 
CHAKGED Master — Authority to Contract 

FOB TOTVAQE — DEATH OF CLAIMANT — SURETIES 

ON Bond. 

1. A libel was filed, in the district court, 
against a vessel. D. appeared, and filed a claim 
to the vessel as owner, and, with E. and M., 
as sureties, gave a bond for the value of the 
vessel, and she was released. D. answered the 
libel, putting in a defence. Afterwards, and be- 
fore the trial, D. died. No notice was taken 
of his dealii. The trial was had, counsel ap- 
pearing for D. A final decree was rendered 
against the vessel, and a summary judgment 
against D., E. and M. An appeal to this 
court was taken, on behalf of D., the sureties 
on the bond for a stay being E. and M. The 
district court was not advised of the death of 
D., although his proctors knew of it. No let- 
ters of administration on the estate of D. were 
taken out, until after such final decree was 
entered. On the trial in this court, counsel 
appeared for D., as appellant, and urged, as 
ground for a reversal of the decree, that, by 
the death of D., the suit abated, and the decree 
against him was erroneous: Seld, that the suit 
did not abate by the death of D. 

2. Whether the appeal was properly taken 
in the name of D., after his death, quere. 

3. This court, in decreeing, on the merits, for 
the appellee, ordered that the death of D. be 
suggested, and that the judgment be against 
E. and M. 

4. Want of authority, in a discharged master 
of a vessel, to contract for her towage, con- 
sidered. 

5. Notice to the towing vessel, of such want 
of authority, considered. 

6. Want of authority to contract, on behalf 
of the towed vessel, that the risks of the tow- 
age should not be borne by the towing vessel, 
considered. 

7. Negligence in towing a vessel into a field 
of ice, and then leaving her to become a total 
loss, considered. 

8. A total loss held to have been established 
by proof; but, the fact that the answer did 
not deny the allegation, in the libel, of a total 
loss, and substantially admitted one, would 
supply the place of absent proof. 

9. The commissioner's report as to the value 
of the lost vessel not disturbed, where there 
was conflicting evidence. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

In admiralty. 

Oliver P. Buel, for libellants. 
Dennis McMahon, for claimant. 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 7,190.] 



WOODRUFF, Circuit Judge. These two 
appeals were heard together, as they were 
tried below [Case No. 7,190], upon like 
pleadings, and upon the same proofs, and 
the decision of the one necessarily deter- 
mines the right of recovery in the other. The 
libellants in the first case were the owners 
of a cargo of coal, laden on hoard the canal 
boat or barge called the Arctic, and the libel- 
lant in the second ease was the owner of the 
barge itself. The libels allege, that, on or 
about the 27th pf December, 1867, the barge, 
having the coal" on board, was lying at New- 
burgh, in a safe and convenient place, and 
that the steam tug James A. Wright, by its 
agents and servants, against the wish of the 
libellants, and without authority, although 
forbidden to do so, took the said barge, with 
her cargo, away from Newburgh, and at- 
tempted to tow her to New York; and that, 
in doing so, the said barge, and her said ear- 
go, by the fault, negligence, and want of care 
of those on the said tug, became wholly lost 
to the libellants. The steam tug having, on 
the filing of the libels, been attached, and 
the monition having been served, Silas A. 
Dakin, alleging himself to be sole owner, ap- 
peared and claimed the steam tug. He, with 
James T. Easton and James McMahon, gave 
a bond for the value of the tug, and she was 
released from custody, and was afterwards 
sold and sent from the United States. Da- 
kin, as claimant, put ta answers to the libels. 
The answers do not deny the total loss of 
the barge Arctic and her cargo, but deny 
that the barge was taken in tpw against the 
will of the libellants, or without authority, 
and deny that they were "lost to the said 
libellants by the fault, negligence, and want 
of care of the persons on the tug, but aver 
that the same were lost in the manner set 
forth in the answer," which is, in substance, 
as follows: That, on the 27th of December, 
1867, the master and person in command, and 
who exercised control over the navigation, of 
the barge, desired to have her towed by the 
claimant; that the claimant endeavored to 
dissuade him from so doing, by informing 
him of the danger of the navigation; that 
such master made fast his line to another 
barge there lying, ready to be towed by the 
Wright, and, notwithstanding the claimant 
told him he would not tow him, and told him 
to take off his line, persisted, declaring that, 
as the claimant had agreed to tow him down, 
he would not take off his line; that the 
claimant thereupon told him, that, if he per- 
sisted in holding on to the tow, he must un- 
derstand that the claimant would not be re- 
sponsible for his boat and cargo, but that he 
must take all the chances and risk of the ice 
in the river; that, after this, the claimant 
-told him to take off his line and make it fast 
to the dock, but the said master refused to 
fasten his line to the dock, and said he would 
take all the risk of ice in the river; that the 
claimant proceeded in his voyage most care- 
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fully, feeling Ms way througli the ice; and 
that the Arctic lightly struck a field or piece 
of ice, which caused her to leak some, and, 
not having a proper pump, she slowly filled, 
and, although every effort was made to save 
her, on the part of the claimant, she sank in 
the flat of the river. 

About one year after the answer was put 
in; Dakin, the claimant, died. No notice was 
taken of his death, and the cause was there- 
after, in March, 1869, brought to trial, at 
which the proctors and counsel for the claim- 
ant attended. Proofs were taken at great 
length, on both sides. The fact of the death 
of the claimant was not called to the atten- 
tion of the court, nor was any question made 
that the cause did not proceed legally and 
regularly to the decree, which adjudged the 
tugboat liable, and directed a reference to 
compute damages. On the coming in of the 
report, exceptions thereto being argued, a 
finni decree was entered. Thereupon, the 
proctors of the claimant gave the usual no- 
tice, declaring that the "claimant" thereby 
appealed to the circuit court, &c.; and the 
former stipulators, Easton and McMahon, 
gave the usual bond for the damages and 
costs, to stay the proceedings. In all this, 
no notice was taken of the death of Dakin, 
though it is apparent, from the record, that 
it was known to his proctors; and it now 
further appears, that, during the pendency 
of the suit in the district court, and until 
after the final decree therein, there were no 
letters of administration on his estate taken 

out. 

On the appeal to this court, the suit was 
again brought to trial, and has been fully 
heard, covmsel appearing professedly for the 
claimant, as appellant, and counsel for the 
libellants. 

(1.) The point first to be considered, now, 
on this appeal, urged, as "ground for reversing 
the decree of the district court, is, that, by 
the death of the claimant, the suit abated, 
and that it was error to proceed therein to 
a final decree, without calling in the repre- 
sentatives of the deceased. On that subject, 
I must follow the declaration of the supreme 
court, in Penhallow v. Doane's Adm'r, 3 Dall. 
[3 U. S.] 54, that, in proceedings in rem, in 
admiralty, the death of a claimant does not 
abate the suit, nor render a subsequent de- 
cree therein erroneous. I deem it unneces- 
sary, after that declaration, to discuss the 
question at length, but, numerous cases re- 
lating to the nature of such proceedings, and 
their conclusiveness as to all pei^ons who do 
not intervene for the protection of their in- 
terest in the rem proceeded against, and re- 
lating to the substituted security which, 
when a discharge of the attached vessel is 
obtained, stands in court in lieu thereof, tend 
to the same conclusion. The vessel is the 
defendant All the world must take notice, 
at their peril, that condemnation is sought. 
All having an interest may intervene, and if. 
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by death, or otherwise, an interest Is trans- 
mitted or devolved upon persons not previous- 
ly entitied to intervene, it is for them to pro- 
tect theh: own interest, by applying to the 
court for that purpose. The libellant should 
not be affected by their neglect There is 
no more reason why he should take notice 
of a change of interest, than that he should 
originally have made the owner of the vessel 
a party to the suit Until some counter ut- 
terance from the supreme court, I must hold; 
that the libellants ' rightfully proceeded to 
trial and decree, and that therein is no error. 
It was suggested, that the decision referred 
to was made prior to the act of September 
24, 1789, and that that act (1 Stat 90, § 31) 
establishes a different rule. Not so. The 
section referred to does not at all relate to or 
affect suits in admiralty, and the court, in 
the case cited, plainly announce a general 
rule, applicable to such suits. 

I do not, however, think it clear, that the 
appeal to this court was properly brought 
la that, the deceased claimant is put for- 
ward as an actor, seeking the aid of this 
court, to avoid the decree of the district 
court Had the libellants seen fit to move 
this court to dismiss the ostensible appeal, 
the question would have been presented; 
and, if the argument now urged by the proc- 
tor for the deceased has any force, it mighl^ 
perhaps, have resulted in dismissing the pro- 
ceeding from this court, and in leaving the 
decree as it now stands in the district court 
Whether a deceased claimant can appeal, 
is a question that has not been argued, and 
is now not material, except perhaps to de- 
termine whether this court ought to examine 
the case on the merits, or dispose of the mat- 
ter without such examination. 

(2.) Notwithstanding the question last above 
suggested, I have thought it probable, that, 
in any event, the parties in interest would 
desire to know my conclusions upon the 
other questions raised, which include the 
merits of the controversy. Those conclu- 
sions are: 

1st That Dodge, the alleged master of the 
barge Arctic, had been discharged, had no 
authority to employ the tug boat and could 
give to her owners no warrant or excuse for 
removing the barge from the place of safety 
where she lay. .Notwithstanding his testi- 
mony, the direct testimony in contradiction, 
and his own conduct and admission, satisfy 
me that no such authority was given him. 

2d. That Dakin, the master of the tug, 
was informed of the want of authority in 
Dodge, and was notified by the person to 
whose care the barge had been committed, 
not to remove her. Had there, therefore, 
been any apparent authority in Dodge, aris- 
ing from the facts that he had once had con- 
trol of the barge, and then occupied her 
cabin as a sleeping room (of which facts, 
however, it does not appear that the master 
of the tug had any knowledge), the notice 
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given was enough to put the master of the 
tug to enquiry, and, when he accepted the 
declaration of Dodge, and bargained with 
him to tow the barge, he acted at his peril. 
3d, Taking the authority of Dodge to have 
been given him in the very terms stated by 
him, on which the counsel for the nominal 
appellant relies, it -did not warrant the ex- 
traordinary agreement which it is alleged 
was made. Without dwelling on what is 
claimed by the owners to be a most exor- 
bitant and unreasonable stipulation as to the 
price for the towage, he was not authorized 
to relieve the tug-boat from the rules of 
towage, nor had the master of the tug any 
ground for the assumption that he had any 
such authority. 

4th. Independent of the question of negli- 
gence, in towing the barge into .a field of 
ice, and subjecting her to injury, without 
any care, painstaking or precaution at the 
time of her gi-eatest peril, it is not shown that 
it was necessary to leave her, where she was 
left after she received her injury, to drift 
off and become a total loss. 

5th. There is nothing in the claim made, 
on this appeal, that the libellants were bound 
to make further efforts to find and raise the 
barge. Some of the testimony which ap- 
pears in the case may not have been ad- 
missible, had objection been made, but 
enough appears, I think, to establish a total 
loss. If there was less proof, it is not ma- 
terial, since, as already stated, a total loss 
is alleged in the libels, and is not only not 
denied, but the terms of the answers quite 
plainly admit it. 

6th. Upon the conflicting evidence in re- 
gard to the value of the barge, there is no 
sufficient ground for saying that the com- 
missioner's report is not warranted by the 
proofs. There were estimates of her value 
greatly in excess of the amount reported, 
and there were some that were greatly less. 
It is not a case in which his conclusion from 
all the testimony should be disturbed. 

Upon the merits, I have no hesitation in 
saying that the decree of condemnation was 
proper, and that the libellants are entitled 
to a like decree in this court, awarding them 
the amount of such decree, with interest and 
costs, unless counsel desire to be heard on 
the question, above suggested, whether the 
appeal to this court ought not to be dismiss- 
ed. Had the attention of the district court 
been called to the fact that Dakin, one of 
the bondsmen on whose stipulation for value 
the vessel was released, had died, that court 
would, probably, have ordered summary 
judgment against the survivors only. The 
dea-ee is, probably, invalid as to the de- 
ceased, and, if so, was not prejudicial to 
any one. The survivors, certainly, are not 
prejudiced thereby. But, the summary judg- 
ment in this court should contain a sugges- 
tion of the death of Dakin, and be entered^ 
against the other stipulators. 
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Case No. 7,192. 

The JAMES BOWEN. The L. P. DAYTON. 
SCOW NUMBER FOUR. 

[10 Ben. 430.] i 

District Court, S. D. New York. May, 1879.2 

Collision in Hudson River— Pleadings— Tug 
ASD Tow. 

1. The barge C, being towed down the North 
river alongside of the tug D., came in collision 
with a scow in tow of the tug B., which was 
going up the river. The owner of the barge 
filed a libel against the two tugs and the scow 
to recover the damages sustained by her. Bach 
of the vessels filed a separate answer. Each 
tug denied any fault on its part and charged 
that the collision was due to fault of the other 
tug. The case was submitted to the court on 
the pleadings alone: Held, that the fact of the 
helplessness of the barge was prima facie evi- 
dence that the collision was caused by the 
negligence of one or the other or both of the 
tugs, but was not prima facie evidence of the 
negligence of either tug alone; 

[Cited in The B. B. Saunders, 19 Fed. 120.] 

2. The answers of the tugs were not evidence 
against each other. 

[See note at end of case.] 

3. There was therefore on the facts admitted 
no presumption of fault against either tug. 

[See note at end of case.] 

4. The answer of neither tug admitted that 
the tug was acting in violation of the 18th rule 
of navigation. 

[See note at end of case.] 

5. The question whether that rule imposes 
on the two vessels an obligation to port her 
helm depends partly on the distance between 
the two courses on which the vessels are pro- 
ceeding, and the rule does not preclude the 
vessels from passing on the starboard side, if 
the movement for that purpose is seasonably 
commenced and executed. 

6. The lib-^-l therefore must be dismissed 
against all the vessels. 

[7. Cited in The Adolph, 4 Fed. 742, to the 
point that an innocent third party, injured by a 
collision, cannot receive damages against either 
of the colliding vessels without alleging and 
proving that that vessel committed a fault 
which caused, or contributed to cause, the col- 
lision.] 

[This was a libel brought by Thomas Mc- 
Nally, the master and owner of the barge 
Centennial, against the steam tugs James 
Bowen and S. P. Dayton and the scow Num- 
ber Four. The case was submitted upon libel 
and answers, no testimony being put in on 
the part of either of said parties.] 

E. D. McCarthy, for libeUant 

W. D. Shipman and Jos. Larocque, for the 
Bowen and the scow. 

R. D. Benedict and J. B, Carpenter, for 
the Dayton. 



CHOATE, District Judge. This is a libel 
brought by Thomas McNally, the master and 
owner of a- barge called the Centennial, to 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here re- 
printed by permission.] 

2 [AflBrmed in 4 Fed. 834, and by supreme 
court in 120 U. S. 337, 7 Sup. Ot. 573.] 
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recover for the loss of the barge and her 
cargo by collision. The case has been sub- 
mitted on the libel and answers. The facts 
admitted by the pleadings are that the Cen- 
tennial was, on the evening of February 14th, 
1879, after dark, which was the time of the 
collision, in tow- of the I/. P. Dayton, being 
lashed to the steam-tug on her starboai*d 
side, and her stem projecting about twenty 
feet ahead of the bow of the tug; that the 
tug had another barge or canal boat outside 
of the Centennial, and a third lashed to her 
port side; that the L. P. Dayton with her 
tow was bound down the North river to the 
Erie Basin, Brooklyn; that the steam-tug 
.Tames Bowen, from Williamsburg, bound up 
the North river to some point in Jersey City, 
had the scow Number Four in tow, lashed to 
her port side; that about off pier one. North 
river, the Centennial and the scow Number 
Four thus in tow of said tugs respectively 
came in collision, by the effect of which the 
Centennial was so injured that she and her 
cargo were totally lost The libel charges 
various acts of negligence on each of the 
tugs. It contains no averments of negligence 
against the scow Number Four. An answer 
has been put in for the scow, denying any 
negligence or responsibility for the collision, 
and it is conceded that the libel must be dis- 
missed as to the scow. It is claimed, how- 
ever, for the libellant, that he is entitled to 
a decree against both ttie tugs upon the plead- 
ings. First, on the ground that as the Cen- 
tennial was entirely helpless, having no mo- 
tive or steering power herself, and as the tugs 
in their answers do not set up in defence any 
fault in the Centennial, nor any inevitable 
accident, but allege only against each other 
negligence which caused the collision, the 
burden of proof is on them to prove the alle- 
gations by which they severally seek to ex- 
onerate themselves hy reason of the negli- 
gence* of the other; and, secondly, on the 
ground that each of the tugs admits In. its 
answer that it was violating the 18th of the 
rules for prevention of collisions, that is, that 
in meeting the other tug coming upon the op- 
posite or nearly opposite course, it starboard- 
ed, instead of porting as that rule requires 
of steam vessels, "meeting end on or nearly 
end on, so as to involve risk of collision," and 
that therefore unless this breach of a positive 
rule of navigation is shown by .proof to be 
excused, the libellant may rest on this admis- 
sion and is entitled to a decree, and that the 
burden of showing the excuse, if alleged in 
the answers, is on the tug. 

1. As to the first point, the learned counsel 
for the libellant cites several cases in support 
of his position. The Granite State, 3 Wall. 
[70 U. S.] 310; The Louisiana, Id. 164; The 
Washington Irving [Case No. 17,243]; The 
Charlotte Kaab [Id. 2,622]; Amoskeag 
Manuf'g Co. v. The John Adams [Id. 338]; 
The Sea Nymph, 1 Lush. 23. These are case^ 
of libels brought to recover for injuries re- 
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ceived by a vessel at anchor or lying at a 
pier, or a vessel at or immediately before the 
time of the collision in stays and so having 
no power to manoeuvre for the purpose of 
avoiding the danger, except the case of The 
Washington Irving [supra], which was a libel 
by a sailing vessel against a steamboat which 
ran into her while keeping on her course. 
In all these cases the case shown against the 
colliding vessel was one in which the libel- 
ling vessel was shown either conclusively or 
prima facie to be without fault and power- 
less to avoid the injury, and the admission of 
the collision was itself prima facie proof of 
negligence of the colliding vessel and of her 
alone. They, however, are not authorities in 
favor of this libellant, because his barge, 
though wholly under the control of one of the 
tugs, was in motion with that tu^, and 
though, the barge herself was helpless for 
the purpose of avoiding injury by any move- 
ment of her own, yet inasmuch as the injury 
may have happened through the negligence 
of either tug. the proof of the helplessness 
and freedom from fault of the barge only lays 
the foundation for the conclusion or is prima 
facie evidence that the collision was caused 
by the negligence of one or the other or both 
of the tugs. It is not prima facie evidence 
of negligence of either, since it is entirely con- 
sistent with these facts that it may have 
been caused wholly by the negligence of the 
other, nor is there any presumption against 
either as between the two. Each of the tugs 
in its answer alleges that it was guilty of no 
negligence and charges the fault wholly on 
the other. Of course their answers are not 
to be taken as evidence against each other. 
This is not, therefore, a case like those cited 
where the answer admits or the proof shows 
a state of facts constituting a prima facie 
case of negligence and the matter relied on 
in excuse or explanation is strictly justifica- 
tory or excusatory matter as to which the 
party alleging it assumes the burden of proof; 
but quite the contrary, it is a case where 
the facts admitted do not raise any presump- 
tion of fault against either of the accused 
parties. 

2. As to the second point taken, I think 
a fair construction of the answers of the 
claimants does not support the position that 
either of the tugs admits that it was acting 
in violation of the 18th rule of navigation. 
The answer of the L. P. Dayton admits that 
the tugs were approaching on opposite or 
nearly opposite courses, and alleges that it 
was a case in which each was bound to pass 
the other on the starboard side; that the 
Da3^on took proper measures to do so, but 
that the Bowen failed to give heed to her 
signals, and by he^ negligence brought the 
tows together. There is not an admission 
here that the tugs were, in the language of 
the 18th rule, meeting "end on or nearly end 
on, so as to involve risk of collision." It Is 
obvious that two vessels may be proceeding 
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on directly opposite courses, and yet not be 
meeting "end on or nearly end on," or pro- 
ceeding so as to inYolve danger of collision. 
Tlie question, wliether this rule imposes an 
obligation on the two vessels to port, depends 
partly on the distance between the courses 
on which the two vessels are proceeding, nor 
does the rule preclude vessels from passing 
on the starboard side of each other, if the 
movement for that" purpose is seasonably 
commenced and executed. 

The answer of the James Bowen does not 
admit that the two tugs were meeting "end 
on or nearly end on, so as to involve risk of 
collision;" on the contrary, while it admits 
that each tug blew two whistles as if with 
the purpose of passing each other on the star- 
board side, and that the Bowen did starboard 
for that purpose, yet, in stating the relative 
positions of the two vessels when the Bowen 
made the Dayton and when this manoeuvre 
was commenced on the part of the Bowen, I 
think the fair meaning of the answer is, that 
the Dayton was on a course nearly opposite 
to that of the Bowen, but so far to the east- 
ward of It that the vessels were not meeting 
"end on or nearl;^ end on, so as to involve 
risk of collision," 'and therefore that it was 
not a case within the 18th rule, and that the 
collision was caused by the Dayton's not 
keeping her course, but by her changing her 
course to the westward, and notwithstanding 
the movement of the Bowen in the same di- 
rection, coming in collision with the Bowen's 
tow by attempting to cross her bows. Nei- 
ther answer, therefore, admits the violation 
of the 18th rule. Libel dismissed, with costs 
to the several claimants. 

[NOTE. Upon appeal of this case by the li- 
bellant to the circuit court, Blatchford, Circuit 
Judge, found, as a conclusion of law, that as 
the libel in the case of each of the defendants 
charged negligence in various particulars spec- 
ified therein, and as the answers in each case 
denied each of said allegations of fault on 
the part of the defendant answering, and as the 
libellant introduced no proof in support of his 
claim, neither in the district court nor in the 
circuit court, then the decision of the dis- 
trict court dismissing the libel must be affirmed. 
The fact that the answers of the several de- 
fendants accuse each other of fault does not 
conclude the case in favor of the libellant, as 
each of the defendants denies in his own case 
any fault. Although it might be the proper 
conclusion from the pleadings in this case 
that some one or more of the defendants is in 
fault, yet it is for the. libellant to show which 
one. 4 Fed.* 834. The decision of the circuit 
court was aflSrmed in the supreme court; Mr. 
Justice Matthews delivering the opinion of the 
court, in which he says: '^n our opinion, the 
burden of proof was upon the appellant to es- 
tablish a case of negligence against each of 
the tugs, separately and independently. The 
rule which presumes fault, in a case of col- 
lision, against a vessel in motion, in favor of 
one at anchor, does not apply. In the present 
case the tow which was injured was not at 
rest, as respects either of the tags." The bur- 
den of proof is not changed because the facts 
of the case and the causes of the collision are 
peculiarly within the knowledge of respond- 
ents. There is no presumption against either 
tug. 120 U. S. 337, 7 Sup. Ot- 568.] 



Case No. 7,193. 

The JAMES D. PARKER. 

[23 Int. Rev. Rec. (1877) 66; 2 Mich. Lawy. 14.] 

District Court, E. D. Michigan. 

Information for the Uslawpul Tkansporta- 
Tios op Tetroleum. 

1. An information in rem. for a violation of 
section 4 of the act of February 28, 1871 [16 
Stat 441], forbidding the carrying of petroleum 
upon passenger steamers cannot be sustained. 

2. The carrying of petroleum upon passen- 
ger steamers in April, 1874, cannot be punished 
under the Revised Statutes, which were not 
enacted as a law of congress until June 22, 1874. 

The information, after setting forth the 
seizure of the steamer for a forfeiture in- 
curred under section 4 of the act of February 
28, 1871, alleged in substance, that in April, 
1874, the steamer being duly licensed and 
enrolled and engaged in the navigation of 
the Ohio and Mississippi rivers, carrying 
passengers and freight, carried twenty bar- 
rels of petroleum from Evansville, Ind., to 
Memphis, Tenn., there being at that time 
other practical modes of transportation of 
the same, namely, by railroads connecting 
the two places. The answer admitted the 
employment of the vessel and the transporta- 
tion of the petroleum in question, but denied 
that it was in violation of any law and that 
there was any other practical mode of trans- 
porting it, 

^Y. W. Murray, Dist Atty., for the United 
States. 
Mr. Warriner, for claimants, 

BROWN, District Judge. Upon the argu- 
ment it was insisted that the government 
had no right to institute a proceeding in 
rem. for the recovery of the penalty pro- 
vided for the violation of section 4 of the 
act of Feb. 28, 1871. No exception was taken 
to the information upon that ground, but 
as the objection involved the jurisdiction of 
the court, and as the district attorney did 
not insist upon the failure of the claimant 
to put the objection upon record, I think it 
may, with propriety, be considered in this 
opinion. The clause upon which the infor- 
mation is based provides that "refined pe- 
troleum which will not ignite at a tempera- 
ture of less than 110 deg. of Fahrenheit ther- 
mometer may be carried on board such 
steamers upon routes where there is no oth- 
er practical mode of transporting it, and 
under such regulations as shall be prescribed 
by the board of supervising inspectors, with 
the approval of the secretary of the treas- 
ury." An earlier clause of the section for- 
bids the carrying of crude or refined pe- 
troleum or any other like explosive burning 
fluids as freight or used as stores on any 
steamer carrying passengers. Section 4 it- 
self contains no penal clause, but it is in- 
sisted by the district attorney that under 
section 1 the owner was subject to a for- 
feiture of five hundred dollars, for which 
amount the steamboat was liable. This sec- 
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tion provides that "no license, register or 
enrolment shall he granted, or other papers 
issued, by any collector. or other chief of- 
ficer of the customs, to any vessel propelled 
In whole or in part by steam until he shall 
have satisfactory evidence that all the pro- 
visions of this act have been fully complied 
with; and if any such vessel shall be navi- 
gated vs^ithout complying with the terms of 
this act, the owner or owners thereof shall 
forfeit and pay," etc., "for which sum the 
steamboat or vessel so engaged shall be li- 
able, and may be seized," etc. Section 68 
provides that the penalty for the violation 
of any provision of this act not otherwise 
"provided for shall be a fine of five hundred 
dollars. The act is entitled "An act to pro- 
vide for the better secm-ity of life on board 
of vessels propelled in whole or in part by 
steam, and for other purposes;" and its main 
object is to requure that steamboats carry- 
ing passengers shall be provided with the 
proper equipments for the preservation of 
life and property in case of disaster. The 
obvious import of the 1st section is that no 
enrolment shall be granted by the collector 
to any steamboat until he shall have satis- 
factory evidence that such vessel is provided 
with the proper pipes, fire pumps, hose, life 
boats, buckets, axes, etc., required by the 
terms of the act, and if any such vessel shall 
be navigated without complying with these 
terms the forfeiture shall be incurred, for 
which a proceeding in rem. may be taken. 

The provision in question has received ju- 
dicial construction in but one case, viz., 
U. S. V. The C. B. Ghurch [Case No. 
14,762], in which the same construction was 
given to this section, and it was held that 
the penalty for a violation of the fourth sec- 
tion could not be recovered by a proceeding 
in rem., an action of debt against the of- 
fending parties being the proper remedy. I 
fully concur in this opinion, and deem an ex- 
tended argument unnecessary, as it would 
be a mere repetition of the opinion of the 
learned judge in that case. Section 1 evi- 
dently points to affirmative acts, "compli- 
ances" with the law, something to be done 
by the owner, and not to a prohibition of 
the carrying of dangerous articles. It is the 
failure to provide and keep on board the ap- 
pliances which are made by law, conditioned 
and preliminary to the issuing of the en- 
rolment and license, which this section is 
designed to reach. It provides a penalty for 
the omission of statutory duty, not for the 
commission of a positive ofCence. Section 68 
establishes the penalty for a violation of the 
provision in question, and the personal ac- 
tion is the only remedy. But it is further 
claimed by the government that the recital 
of the date of the act is immaterial, and 
that the action may be sustained under sec- 
tion 4472 of the Revised Statutes, a sub- 
stantial re-enactment of section 4 of the act 
of 1871, and section 4499, which provides 
that "if any steam vessel be navigated with- 



out complying with the terms of the title, 
the owner shall be liable in a penalty of five 
hundred dollars, for which the vessel may 
be seized." This and the preceding section 
are substantial re-enactments of the first 
section of the earlier act. The transporta- 
tion, however, is alleged to have occurred in 
April, 1874, while the Revised Statutes were 
not enacted until June 22, 1874. It is true 
that section 5596 repeals all acts passed prior 
to Dee, 1, 1873, any portion of which is em- 
braced in the revision, and that section 5601 
provides that the enactment of the revision 
is not to effect the repeal of any act passed 
after Dec. 1, 1873, but as the Revised Stat- 
utes themselves were not enacted xmtil June, 
no proceeding under them prior to that date 
can be sustained, without giving the revision 
a retroactive effect Section 5598 provides 
that all offences committed and all penalties 
incm-red prior to the repeal, may be prose- 
cuted and punished in the same manner, 
and with the same effect, as if the repeal 
had not been made, and as the Revised Stat- 
utes did not take effect as a repealing act 
imtU June 22, 1874, the law of 1871 was still 
in force when this offence was committed. 
As before observed under that statute, this 
action cannot be sustained. 

An order will be entered dismissing the 
information. 
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The JAMES D. PARKER. 
[See Case No. 7,193.] 



Case ISTo. 7,195. 

The JAMES GUY. 

[1 Ben. 112; i 5 Int. Rev. Rec. 68.] 

District Court, B. D. New York- Feb., 1867.2 

LiEJT FOR Materials— CuEDiT of Vessel— In- 
solvent Owner. 

1. Where supplies were furnished in Balti- 
more to a vessel owned in New York, on the 
order of her' owner, who was then present in 
Baltimore, the work being charged to the vessel 
on the bills, for which the owner gave time 
drafts, which contained the words, "Charge to 
the account of the steamer James Guy, ' and 
the owner was insolvent, and was known to 
be so at the place of his residence, held, that 
the circumstances showed that the work was 
done on the credit of the vessel, 

[Cited in Pendergast v. The General Ouster> 
10 Wall. (77 U. S.) 217; The A. R. Dun- 
lap, Case No. 513; The George T. Kemp. 
Id. 5,341; Stephenson v. The Franas, 21 
Fed. 722; Bovard v. The May Flower, 39 
Fed. 42; THe Stroma, 3 C. O. A. 530, 53 
Fed. 283; The Kate, 63 Fed. 713; The 
Allianca, Id. 732.] 

2. It was not necessary for the material man 
to show that the owner was without credit in 
Baltimore, in order to hold a lien on tue vessel 
for the work. 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
s [Affirmed in Case No. 7,196.] 
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3. The character of the work and the fact 
that it was ordered by the owner, established 
that the work was necessary for the vessel. 

4. The responsibility of the boat for the bills 
was a feature in the transaction recognized 
by both parties at the time of contracting the 
debt 

[Cited in The Aeronaut, 36 Fed. 499.] 

5. Proof of the bankruptcy of the owner at 
the time is sufficient proof of tie necessity for 
the credit to the 7essel. 

6. The libellant, therefore, had a lien on the 
vessel for his work, unless be had waived it by 
taking the time drafts. 

7. The burden was on the claimant to prove 
that the libellant agreed to receive the drafts 
in place of the original claim. No such proof 
was furnished. 

[Cited in The Acme, Case No. 28; The Illi- 
nois, Id. 7,005.] 

8. The drafts being surrendered in court, 
the fact that one of them was not due when 
the libel was filed could not avail to reduce 
the libellant's claim. 

9- The case of Pratt v. Reed, 19 How. [60 
U. S.] 359, commented upon. 

In admiralty. 

Emerson & Goodrich, for libellaiit. 
Beebe, Dean & Donohue, for claimant. 

BENEDICT, District Judge. This is an 
action brought to recover of the steamer 
James Guy the sum of $2,534, being the 
amount of a bill of repairs put on that ves- 
sel in July, 1866, by Young Tall, the libel- 
lant. No question is raised as to the per- 
forming of the work or the correctness of 
the amount charged. The sole controversy 
is whether the facts establish a lien upon 
the vessel. 

It appears in evidence, that the work in 
question was ordered by George Olney in 
Baltimore, where both Olney and the ves- 
sel were at that time. Olney was the own- 
er of the boat, and a resident of the city 
of Brooklyn, New York. The vessel is con- 
ceded to have been foreign to the port of 
Baltimore. The work was commenced on 
the 17th of July, and soon after it was com- 
pleted the vessel left Baltimore, and has 
never since returned. In April following, 
she came to this port, having shortly be- 
fore been transferred by Olney to his son- 
in-law, who is the claimant in this action, 
and who, as I understand the evidence, must 
be held chargeable with a knowledge of the 
existence of this demand at the time he took 
title. 

The work was neeessai-y for the vessel in 
her then business. Its character shows this, 
and the fact that the owner himself, being 
then present, directed the work, also estab- 
lishes this. One test of necessity is, wheth- 
er a prudent owner would sanction the ex- 
penditure. The Alexander, 1 W. Rob. Adm. 
362. 

The work was, moreover, done on the cred- 
it of the vessel, and not upon the exclusive 
personal credit of Olney. Upon this point, 
the testimony of the libellant is positive. 



He is supported by the circumstance, that 
the work was at the time charged to the 
boat, and not to Olney, on the bills. Olney, 
th^ owner, knew that it was so charged, for 
he received without objection the bills made 
out against the boat; and two time drafts 
which he gave for the amount, contained 
the words, "Charge to account of steamer 
James Guy." Circumstances like these have 
repeatedly been held sufficient to show an 
agreement based upon the credit of the ves- 
seL 

Furthermore, Olney himself when examin- 
ed, does not undertake to deny the state- 
ment of the libellant, that the credit of the 
vessel was relied on, and nowhere says that* 
the work was contracted solely upon his 
personal responsibility. It is indeed true 
that, as he says, time was stipulated for and 
time drafts taken for the amount, but that 
does not show or tend to show that the re- 
sponsibility of the vessel was not looked to 
when the debt was contracted, and the cred- 
it of the vessel made a part of the agree- 
ment. Time is the very foundation and rea- 
son of a maritime lien upon a vessel. The 
maritime law gives the lien in order that 
the material man may give time, and sa 
the vessel may proceed to make voyages, 
and earn freight to pay her bills. The Nes- 
tor [Case No. 10,126]. And provisions for 
the credit of the vessel, and for delay of 
payment, are not only not inconsistent with 
each other, but the latter feature tends 
somewhat to show the existence of the for- 
mer in the agreement. The evidence here, 
If it be not sufficient to warrant finding an 
express hypothecation of the vessel as se- 
curity, shows very satisfactorily to me that 
the responsibility of the boat for the bill 
was a feature in the transaction, recognized 
by both parties at the time of contracting 
the ^ebt, and this being so, according to the 
general maritime law, as I understand it, a 
lien was created which a court of admiralty 
is bound to enforce. And such, it is con- 
ceded, would have been the law of this case 
previous to the decision of the supreme court 
in the ease of Pratt v. Reed [19 How. (60 
U. S.) 359]; but it is contended, that, accord- 
ing to the ruling in that case, this libel must 
be dismissed, for the reason that it has not 
been made to appear that at the time of 
making the agreement in question, Olney, 
the ship owner, was without credit in Balti- 
more. 

Now with the most sincere desire to give 
to this and all other decisions of the appellate 
court their full force and effect as the au- 
thoritative guides of the courts below, I 
find It difficult to consider the case of Pratt 
V. Reed [supra], as deciding more than this: 
that when the circumstances of the ease are 
such as to raise a presumption that there 
was no necessity for an implied hypotheca- 
tion, it then becomes incumbent ou the libel- 
lant to show a necessity for a credit. 
But whether such be or be not the ti-ue 
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construction to put upon the decision in the 
case of Pratt v. Reed, I am quite confident 
that no sucli sweeping effect as is here con- 
tended for should he given to it The claim 
now is that, under that decision, no matter 
how insolvent in pohit of fact the ship own- 
er may be, and no matter how devoid of 
credit he may be in the place of his resi- 
dence, and no matter what other circum- 
stances attend the contracting of the debt, 
no implied lien for supplies can ever be held 
established, hi the absence of proof that the 
ship o'wner was without personal credit at 
the time and place of incurring the debt. 

Now the opinion delivered in the case of 
Pratt V. Reed seems to me to indicate that 
such could not have been the understanding 
of the court, for if such be the law intended 
to be declared, it is conceded that it is con- 
trary to the whole current of former de- 
cisions upon the subject; but the opinion 
contains no intimation of an intention to 
disturb the adjudged cases. Moreover, the 
case of The Alexander, cited in the opinion 
in support of the decision, is adverse to such 
a view of the law, and the facts of the case 
before the court called for no such deter- 
mination. 

Such a doctrine would have the effect to 
enable a ship owner to take advantage of a 
fi-audulent credit, temporarily established in 
a strange community, to deprive material 
men of that security which under the real 
facts of the case the maritime law, looking 
to the interests of commerce and on the con- 
siderations affecting public policy, has al- 
ways given. 

And such is -the effect sought here. Olney, 
the owner of this vessel, who contracted the 
debt in (juestion, was in fact a bankrupt. 
In the place of his residence, he was, and 
had been for years, notoriously insolvent. 
Over thirty judgments, rendered within the 
past ten years, stand recorded against him 
in Brooklyn. He was at the time ha ques- 
tion so destitute of money that his hotel 
bill due on his leaving Baltimore, was left 
partly unpaid. Any personal credit which 
he might have been able to acquire in Bal- 
timore was wholly fictitious, based upon a 
concealment of his real position, and at once 
to be dissipated upon a declaration of the 
truth. Can such a credit, assuming it to 
have been proved in this case, in justice to 
the parties or to the community, be availed 
■of by him as a defence to an action like 
this? I cannot think that the general lan- 
guage of some parts of the opinion of the 
supreme court, in the case of Pratt v. Reed, 
can, with jusiace to that court, be sep- 
a,rated from the facts of the case before it, 
and considered as decisive of a case like 
this. My opinion, on the contrary, is, that 
when the libellant here proved, as he did 
beyond dispute, that Olney; the ship own- 
«r, was In fact bankrupt, without money, he 
sufficiently proved a necessity for the credit 
of the vessel. And this I believe to be in 
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accordance with the late decision of Judge 
Shipman, in the case of The Neversink [Case 
No. 10,132], and with the decision of Judge 
Sprague, in the case of The Sea Lark [Id. 
12,579]. 

The result, then, is that the libellant has 
a subsisting lien upon this vessel, unless it 
was waived by the taking of two time drafts 
for the amount, one at sixty and the. other 
at ninety days. Here the burden is upon 
the claimaait to show that the libellant 
agreed to receive the drafts in lieu of and 
in place of the original claim. The St. Law- 
rence, 1 Black [66 V. S.] 532. The drafts 
were drawn by Olney upon himself, and 
gave no additional security, and I find no 
evidence in the case which will warrant the 
conclusion that the libellant intended by tak- 
ing them to change the character of the de- 
mand from an aceoimt against the vessel to 
an account against Olney personally. Nor do 
I consider that the fact that one of these 
drafts had not matured at the commence- 
ment of this suit, can be available in re- 
ducing the amount of the decree. Both drafts 
are now due, and both trnpaid, and both are 
surrendered in court; all the delay of pay- 
ment agreed on has been obtained, ^nd, both 
drafts having been surrendered, I see no 
reason why the decree should not be for the 
whole bill. 

My determination, therefore, is that under 
the facts of this case a lien is established 
in favor of the libellant for the amount of 
his bill, and while it is a saiisfaction to me 
to feel that not only the law but the jus- 
tice of the case require such determination, 
it is also satisfactory to know that the 
amount of the claim is sufficient to enable 
an appeal to be taken to an appellate court, 
where any error I may have committed can 
be promptly corrected. Let a decree be en- 
tered for the amount of the bill, with inter- 
est 

' [This decree was affirmed by' the circuit court 
and by the supreme court, on appeal. See Case 
No. 7,196.] 



Case No. 7,196. 

The JAMES GUT. 

[5 Blatchf. 496] i 

Circuit Court E. D. New York. Sept 24, 
1867.2 

LiEX roR Repairs to Vessel — Neoessitt — For- 
eign Port. 
1. To sustain a libel in rem against a vessel 
owned in New York, for repairs put upon her 
at Baltimore, the necessity for the repairs and 
for a lien upon liie vessel to enable the master 
to procure liiem, must he shown. 
[Cited in The Washington Irving, Case No. 
17,244; The Eledona, Id. 4,340; The Wal- 
kyrien, Id. 17,091; The Maitland, Id. 8,979; 
The 'George T. Kemp, Id. 5,341; The Aero- 

1 [Reported by Hon.. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [AflSrming Case No, 7,195. Decree of the 
circuit court affirmed in 9 Wall. (76 XJ. S.) 758.] 
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naut, 36 Fed. 499; The Kate, 63 Fed. "713; 
The Allianca, Id. 732.] 
[See note at end of case.] 

2. The case of Pratt v. Reed, 19 How. [60 
U. S.] 359, explained. 

[Appeal from the district court of the 
United States for the Bastem district of 
New York.] 

This was a libel in rem, filed in the dis- 
trict eom-t, by Young Tall, against the 
steamboat James Guy, to recover for mate- 
rials furnished to that vessel in Baltimore, 
she being owned at the time in New York. 
Her owner claimed that the articles were 
not furnished on the credit of the vessel, 
and that there was no necessity for giving 
credit to her, because her owner was in good 
credit at the time. The district court de- 
creed for the libellaut [Case No. 7,195], and 
the claimant appealed to this court. 

Emerson, Goodrich & Wheeler, for libel- 
lant. 
Beebe, Dean & Donohue, for claimant 

NELSON, Circuit Justice. The main ques- 
tion in this case is, whether the steamboat 
is subject to a lien for the bill of repairs put 
upon her by the libellant; and that turns 
upon the point whether the credit was given 
to the vessel or to Olney, the owner. After 
a very full examination of the evidence, I 
am satisfied that it was the intention of 
both parties that the payment was to be 
made when the repairs were finished, and 
that, in the meantime, the mechanic or 
workman should look to the vessel as his 
security. It is needless to go over tlie 
proofs in support of this conclusion. AH 
the facts and circumstances attending and 
surrounding ttie case tend in this direction. 

It is supposed by the counsel for the 
claimant, that the case of Pratt v. Reed, 19 
How. [60 U. S.] 359, has an important bear- 
ing in this case adversely to the lien. I do 
not so understand it. The necessity for the 
repairs and for the lien upon the vessel to 
enable the master to procure them, are in- 
sisted on, in that case, as essential elements 
to support the lien, and, in respect to the 
soundness of that view, there can be no pon- 
troversy; but the necessity for the repairs 
and for the lien must depend upon the facts 
and circumstances of the case. In Pratt v. 
Reed [supra], they repelled the necessity for 
the lien. In the present case they support 
it. I am not aware that any other rule has 
ever been established. 

I also concur with the court below, that 
the claimant, who sets up the purchase of 
the vessel as a matter of defence, is charge- 
able, on the proofs, with notice of the char- 
ges against the vessel for the repairs. 

xhe decree below is affirmed. 

[NOTE. An appeal was then taken by the 
claimant to the supreme court, where the decree 
was affirmed, in an opinion by Mr. Chief Justice 
Chase, who said that liens for repairs made in 
a foreign port are only allowed on proof of ne- 



cessity. Where proof of such necessity is shown, 
and of credit given to the ship, a presumption 
will arise, conclusive in the absence of evidence 
to the contrary, of necessity for credit. 9 Wall. 
(76 U. S.) 738.] 



JAMES GUY. The (Y0UN6FALL v.). See 
Case No. 7,195. 

JAMES LEAKMAN, The (HERBERT v.). 
See Case No. 6,397a. 



Case Wo. 7,197. 

The JAMES McMAHON. 

[10 Ben. 103.] i 

District Court, E. D. New York. Sept, 1878. 

Pleading— Breach ov Coxtkact to Tow— Lien. 

A libel was filed by the owner of the canal 
boat M., averring that an agreement was made 
by her owner with the owner of a tow-boat to 
tow the M. from New York to Troy for ?15: 
that the $15 was paid and the M. was ready 
at the appointed place to be taken in tow, and 
that the tow-boat made tie voyage but re- 
fused to give the M. a place in her tow and 
neglected to tow her as agreed, whereby dam- 
age accrued, for which the tow-boat was sought 
to be made, liable in rem. The owner of the 
tow-boat excepted to the libel, claiming that 
the facts showed an executory contract, not 
binding on the tow-boat, and out of a refusal 
to perform which no lien attaches to the boat: 
Held, that the facts set up in the libel con- 
stituted a good cause of action in rem against 
the tow-boat 

In admiralty, 

T. C. Campbell, for libellant 
E. D. McCarthy, for claimant 

BENEDICT, District Judge. This case 
comes before the court upon an exception to 
the libel, upon the ground that the facts 
stated do not make out a case of liability 
on the part of the vessel proceeded against 
The averments of the libel are, in substance, 
that on a day named, the master and owners 
of the tow-boat James MoMahon made a con- 
tract with the owner of the canal boat Mars, 
wherein it was agreed that the James Mc- 
Mahon, then in the port of New York, should 
tow the boat Mars, upon a voyage from 
New York to Troy, for the sum of §15 tow- 
age. That thereupon the owner of the Mars 
paid to the owner of the James MeJIahon 
the towage agreed on, and thereafter the 
James McMahon entered upon and perform- 
ed the voyage from New York to Troy, but 
refused to give the Mars a place in her tow 
and wholly neglected to tow the Mars as 
agreed, although the Mars was waiting at 
the place agreed on and ready to be towed 
on the voyage in question, whence damage 
was caused to the owner of the Mars. 

These facts, 'as the claimant contends, make 
the case one of an executory contract, not 
binding upon the tow-boat, and out of a re- 
fusal to perform which no lien attaches to 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict, Esq., and here re- 
printed by permission.] 
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the tow-boat. In support of the exception, | 
reference is made to the case of The Gen- 
eral Sheridan [Case No. 5,319]- 

As I view the case it differs from the case 
of The General Sheridan in several impor- 
tant particulars. First— In this case the con- 
tract -was performed so far as the canal hoat 
•was concerned. The towage was paid and 
the boat ready at the appointed place to be 
taken in tow according to the agreement 
Second.— The voyage upon which it was 
agreed the canal boat should be taken in 
tow was entered upon. The tow-boat as 
had been agreed, took a tow from New York 
to Troy at the time specified, but did not. 
take the Mars in that tow as it had been 
agreed she should do. 

It Is not therefore the case of a contract 
purely executory. When the breach of the 
contract occurred, the tow-boat was hi the 
act of making the voyage agi-eed on. The 
canal boat was waiting to be taken in tow 
and the towage had already been paid. I 
am aware of no authority for holding that 
in such a case the vessel is not liable for the 
damages caused by the breach stated. 

It win be observed that the contract set 
forth tti the libel was made by the master 
of the tow-boat who was also her owner, 
and, as the libel avers, was in the usual 
course of the employment in which the tow- 
boat was then engaged. There is, there- 
fore, no question of want of authority to 
bind the vessel, as was the case in Grant v. 
Norway, 18 Eng. Law & Eq. 561, and in The 
Freeman, 18 How. [59 V. S.] 182. Neither 
is this the case of an agreement to make a 
maritime contract, as was the case of The 
Pauline [Case No. 10,848]. 

The contract sued on is the maritime con- 
tract itself— maritime because it was an 
agreement to transport a vessel upon navi- 
gable waters, and perfected as a contract by 
the payment and receipt of the towage 
money. No other payment was to be made, 
nothing further was to be done by the canal 
boat and no other contract was contemplat- 
ed. The liability of the owner was complete. 
An action in personam in the admiralty, 
founded upon the contract as it stands, 
coul'd undoubtedly be maintained. It was a 
contract for the benefit of the tow-boat to 
enable her to earn towage, and it in fact 
brought her towage to the amount agreed, 
viz: $15. If, then, the contract had be- 
come binding on the owners of the tow- 
boat, why should not the boat herself be 
bound, being as it was for the benefit of the 
tow-boat? No reason is seen for exempting 
the vessel from liability in such a case, if 
vessels are ever to be held bound by con- 
tracts of affreightment 

It is supposed that the case of Vandewater 
V. Mills, 19 How. [60 U- S.] 90, referred to in 
the case of The General Sheridan [supra], 
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as authority for the decision in that case, 
is an authority adverse to the libellant's 
claim in this case. But for the reasons above 
stated, I am of the opinion that the facts in 
this case already alluded to take it out of the 
scope of any rule declared in the case of 
Vandewater v. Mills [supra]. Moreover, 
this latter case is commented upon, by the 
supreme court itself, m the case of Bulkley 
V. Naumkeag Steam Cotton Co., 24 How. 
[65 TJ. S.] 392, and pains apparently is there 
taken to limit its effect, for it is treated as 
laying down no different rule from that de- 
clared in Grant v. Norway, and The Free- 
man, 18 How. [59 U. S.] 182, in which cases 
the action in rem failed, for want of authori- 
ty in the master to bind the vessel for the 
contract sued on, and as belonging to a class 
of cases where, as the court say: "There 
was no contract of affreightment binding be- 
tween the parties, as there had been no ful- 
filment on the part of the shipper, namely, 
the delivery of the cargo." Here the con- 
tract is a towage contract, which does not 
look to the delivery of a cargo on board the 
ship by a shipper thereof, but to a taking a 
boat to be part of a tow, on a voyage which 
was not abandoned, but made; and this 
contract had become binding on the owners 
of the tow-boat and been fulfilled by the 
other party. 

In the case last referred to, from the de- 
cisions of the supreme court— [Bulkley v. 
Naumkeag Steam Cotton Co.] 24 How. L65 U. 
S.] 392— the court go on to announce that it is 
too narrow and limited a view of the liability 
of the vessel to require a physical connection 
with the vessel as a foundation for the lia- 
bility in rem. 

In this case, then, it is a mistake to sup- 
pose that the fact that the canal boat was 
never taken hold of- by the tow-boat, is 
sufficient to exempt the tow-boat from lia- 
bility. That fact is not material in a case 
like this, where the tow-boat agreed to 
come and take the canal boat and tow her 
to Troy, on a certain voyage, and where the 
towage agreed on was paid, and the voy- 
age not abandoned, but made; the canal 
boat not being taken, simply because the 
tow-boat neglected to stop for her. In such 
a state of facts, the liability of the tow-boat 
was complete from the moment of her omis- 
sion to stop for the Mars, and she is liable 
to be proceeded against in rem for the dam- 
ages resulting from such violation of the 
contract The exception is therefore over- 
ruled, and a decree given in favor of the 
libellant, with leave to the claimant to file 
an answer upon payment of costs. 

JAMES MOBRISON, The (UNITED STATES 

v.). See Case No. 15,465. 
JAMES NELSON, The (ELLIOTT v.). See 

Case No. 4,393. 
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Case ITo. 7,198, 

JAMESON V. The REGULUS. 

[1 Pet. Adm. 212.] i 

District Court, D. Pennsylvania. 1800. 

Seamen — Shipping tvithoot Signing Articles — 
How Paiu. 
1? Seaman shipped without signing articles. 
Question, whether subject to penalties and for- 
feitures? 
[Cited in Wickham v. Blight, Case No. 17,611; 
Packard t. The Louisa, Id. 10,652; The 
Warrington, Id. 17,208.] 

2. He must be paid according to act of con- 
gress [1 Stat. 131], but he is entitled to all 
benefits and subject to all forfeitures pre- 
scribed by the maritime law. 
[Cited in The Crusader, Case No. 3,456; 
United States v. New Bedford Bridge, Id. 
15,867; The Atlantic, Id. 620; The John 
Martin, Id. 7,357; Graham v. The Ex- 
porter, Id. 5,667: Bain v. The Sandusky 
Transp. Co., 60 Fed. 914.] 
[Cited in Holt v. Cummings, 102 Pa. St. 214.] 

A seaman shipped without signing articles. 
It was insisted, that he should be subject to 
no penalties or forfeitures; being exempted 
by the words of the first section of the, act 
of congress, "for the government and regula- 
tion of seamen in the merchants' service." 

BY THE COURT. This point has been 
determined several years ago, in this court. 
If a seaman ships, and performs his contract, 
though verbal, he must be paid, at the high- 
est rate of wages, giyen at the port of ship- 
ment, within three months next precedent. 
He is subject to all the forfeitures imposed, 
and rules fixed, by the maritime law, which 
is part of the common law. It must have 
been perceived by the framers of our law, 
that the general maritime law applied to 
this case; and that nothing was deficient, 
but the mode of estimating services. It was 
fixed at the highest rate, that master might 
be more on their guard, and see that the arti- 
cles were executed, and thereby avoid the 
payment of the highest wages to ordinary 
seamen. Our statute does little more than 
re-enact several of the old maritime rules. 
It considers the mariner, not under written 
or printed articles, a stranger to its provi- 
sions, except that which fixes the compensa- 
tion. For the rest, he is excluded. 

When the statute and common law concur, 
the common law shall be preferred. Ld. 
Raym. 7. Though a statute lays a penalty 
on an offence prohibited at common law, an 
indictment still lies, at common law (2 
Hawk. 212); and if the offence be at com- 
mon law, and also prohibited by statute, it 
stands as an indictment at common law, if 
it does not conclude contra formam statuti. 
Or. Cir. Gomp. 123. These authorities are 
only mentioned to shew, that though a stat- 
ute is made on the same subject, the common 

1 [Reported by Richard Peters, Jr., Esq.] 



law Is not abolished, but is of higher author- 
ity, when both concur. 

The seaman not under articles, partakes in 
none of the regulations, 2 nor is he subject to 
the penalties or forfeitures, directed therein. 
"And such seaman or mariner, not having 
signed such contract, shall not be bound by 
the regulations, nor subject to the penalties 
and forfeitures contained in this act." Act 
for Regulation of Seamen, § 1. Hereby, 
properly excluding, one whose contract is 
not made under the act; and of course mak- 
ing that law no part of the terms of his 
agreement. But he is not out-lawed, and 
left without any control: he is, on the con- 
trary, governed by the laws existing inde- 
pendent of our act; and is precisely in the 
situation he would have been, if our law 
had never been made. If the statute had in 
express words abolished the common law, 
and made contrary provisions, this doctrine 
would not apply. But this is not the ques- 
tion in the present case. The mariner is 
therefore 'subject to all penalties and for- 
feitm:es, incurred under the maritime laws 
pre-existent to the act of congress, and, 
where not contradicted, now in being, and 
concurrent therewith; though the master is 
subject to a penalty, for shipping the mar- 
iner, -without his signing the ship's articles. 

2 This must not be understood so as to ex- 
clude the mariner from the benefits allowed 
generally by the act to "the crew"; of which he 
is as much one, as those signing the articles. 
He is said in the act, not to be bound by the 
regulations"— that is— the regulations operating 
personally, and in the manner therein prescribed, 
on the articled seamen. But it has been held 
and decided in this court, that, as one of "the 
crew," he is entitled to the general benefits nec- 
essary for the safety, health, and subsistence of 
all "the crew." He Shall be supplied with med- 
icines, paid his wages, and be retributed for 
short allowance of provisions, especially if wages 
are "agreed on," which often happens, though 
the actual signing of articles be neglected. In 
the case of short allowance, of provisions, the 
terms "wages agreed on," are only introduced 
to designate quantum. And this may be done, 
by referring to any verbal agreement, s or to the 
"highest price or wages given." "Id certum est, 
quod certum reddi potest." The seaman may 
not "be bound" by the "regulations" for the 
"government" of mariners, exactly as prescribed 
by the act, yet it does not follow that the o-niners 
and master are not "bound" to provide alike, for 
each of "the crew." It has been doubted wheth- 
er a seaman, not having signed the articles, is 
included in the provisions of the 3d section, rel- 
ative to ships not sea-worthy. This seems, in 
terms, to contemplate only articled seamen; be- 
cause, when designating the penalty on a refusal 
to proceed, the mariner is to be imprisoned "until 
he shall have paid double the sum advanced to 
him, at the time of subscribing the contract for 
the voyage." 

3 It has been contended, that a verbal agree- 
ment for less than the "highest wages," should 
not prevail against the positive injunction of the 
act, that un-articled seamen shall be paid at the 
highest rate. I have been of opinion that the 
agreement of the parties, though verbal, super- 
seded this provision of the law. 
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Case Wo. 7,199. 

The JAMES PLATT. 

[9 Ben. 491.] i 

District Court, S. D. New York. May, 1878. 

Damage to Caego^Shipment on Deck — Negli- 

GEiSCE. 

A quantity of cement was shipped on hoard 
a canal-boat at pier 1, North river, to be de- 
livered, 250 barrels on board a steamer lying 
at pier 36, North river, and 150 barrels in 
Brooklyn. The 150 barrels were put in the 
hold, and the 250 were put on deck with the 
consent of the shipper. The canal-boat ar- 
rived at pier 36 too late to deliver the cement 
on that day, and waited till nest day. During 
the night the cement was damaged by rain, the * 
master of the canal-boat having taken no means 
to protect it: Held, that the injury was caused 
by negligence of the canal-boat, and that the 
canal-boat was liable, notwithstanding the. eon- 
sent of the shipper to the shipment on deck. 

In admiralty. 

A, N. Weller, for libellant 

Beebe, Wilcox & Hobbs, for claimant 

GHOATB, District Judge. The libellant 
shipped on board the canal-boat James Piatt, 
400 barrels of cement under an agreement 
between him and the master, whereby the 
master agreed to carry the same from pier 
No. 1, North river, and to deliver them, 250 
barrels on board a steamer at pier 36, 
North river, and 150 in Brooklyn. The 
agreement was made on the 19th day of 
February, 1878, and the cement was taJzen 
on board on the morning of the 21st, The 
150 barrels to be delivered in Brooklyn were 
put in the hold, the 250 barrels to be deliv- 
ered on the steamer at pier No. 36 were 
placed on deck. The freight agreed upon 
was ?23.00 for the entire service. It was 
undoubtedly the expectation of both parties 
that the cement to be delivered at pier 36 
would be delivered on the same day on 
which it was taken on board the canal-boat, 
and this probably accounts for the fact that 
this part of the cargo was placed on deck 
while the rest was put in the hold. The 
libellant knew that the cement bound for 
pier 36 was placed on deck, and cautioned 
the master- to keep it dry, which the master 
said he woidd do. Owing to some delay in 
getting the cement on the canal-boat, and 
the lateness of the hour at which she ar- 
rived at pier 36, and the stopping of the 
work of shipping it on the steamer at about 
half-past six o'clock in the evening, a part 
of the deck cargo remained on the canal- 
boat all night, and was injured by the rain, 
and it is for this damage that the libel is 
brought. This article is one liable to be in- 
jured by exposure to rain, as the master 
well knew. When the men in charge of the 
steamer refused to receive any more that 
night the weather was very threatening, and 
there was a strong probability of a heavy 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Eincoln Benedict, Esq., and here reprint- 
ed by permission,] 
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rain, and it began to rain about eight o'clock 
in the evening, and rained all night The 
master was warned that it was likely to 
rain by the libellant's agent and by others, 
and cautioned to protect the cement in case , 
it was left on deck at the end of the day's 
work, but he took no precautions whatever 
for its protection, although he could easily 
and without es^iense have put it in the hold, 
or could have obtained tarpaulins to cover 
it, or have landed it on the pier where it 
would have been under cover. 

The claimants insist that in consenting to 
the shipment of the cement on deck the li- 
bellant took on himself all the risks of its 
exposure to the weather. Doubtless, he did 
take the risks of any sudden and. unexpect- 
ed injm-y by the weather, wliich could not, 
in the exercise of due diligence, have been 
foreseen and prevented by the master, but I 
think this consent to the stowage on deck 
was for the convenience of the master to 
make the delivery to the steamer easier, and 
that it did not absolve the master from the 
ordinary obligation of a common carrier to 
protect the goods, which were in this case 
peculiarly liable to injury from water. The 
rule that if goods stowed on deck with the 
consent of the shipper are jettisoned, the 
shipper must bear the loss has no applica- 
tion to this case. The carrier is not ab- 
solved by the fact that the goods are, with 
the consent of the shipi)er, laden on deck 
from the obligation to protect them against 
damage from dangers actually foreseen, and 
easily guarded against while in transit. In 
this case the master was guilty of gross 
negligence, and that was the immediate 
"cause of the damage. 

Other grounds of defence urged are that 
there was an express agreement on the part 
of the shipper that the goods should be put 
on board the steamer the day they were 
shipped, and that he was responsible for the 
refusal of the steamer to take them all that 
day, but these points have no basis in the 
evidence. 

Decree for libellant for amount of damage 
agreed upon, $131.00 and costs. 
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The JAMES ROY. 

[Afl5rming Case No. 7,201. Nowhere report- 
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Case 'No. 7,201. 

The JAMES ROY. 

[5 Ben, 177; i 14 Int Rev. Rec. 22,] 

District Court, S. D., New York. June, 1871. 

Collision in East Rivek— Steamees Meeting — 
Lookout — Speed. 

1. The steamer N. was going up the East 
river, about the middle of it at a speed of eight 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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or nine miles an hour. A bark in tow oi a tug 
was coming down the river on the starboard hand 
of the N., having passed the propeller J. R., 
which was also coming down the river, at a 
speed of about four miles an hour, towing a mud 
scow fastened on the starboard side of the 
J R., and projecting ahead of her. The bark 
and tug had passed on the starboard side of the 
J. R., and then drawn in ahead of her. A light- 
er was also crossing the river ahead of the J. 
R. from starboard to port, and, to allow her 
to go by clear, the helm of the latter was put a 
little to port and then steadied. As the ves- 
sels were in this position, neither the N. nor 
the J. R. could be seen from each other, but 
the ' pilot of the N. had previously seen the 
escape steam from the J. R. As the b^rk and 
tug reached the bend in the river at Fulton 
ferry, Brooklyn, they sheered to port, and this 
movement drew them out from between the N. 
and the J. R., which became then visible to 
each other. As soon as the N. was seen, the J. 
R. stopped and backed, which swung the head 
of the mud scow to port. The N. blew two 
whistles, and also stopped and backed her en- 
gine, but had not time to stop her headway, and 
her starboard side struck the starboard corner 
of the mud scow, and the N. very soon sank: 
Edd, that the J. R. was not in fault in her rata 
of speed, or in not sooner seeing the N., or in 
her navigation. 

2. The N. was in fault in keeping up too 
great a rate of speed when the river was full 
of vessels ahead of her, and in not stopping 
and reversing as soon as she should have done, 
and she alone was responsible for the collision. 

In admiralty. 

Beebe, Donohue & Cooke, for libellants. 

Benedict & Benedict, for claimants. 

BLATGHFORD, District Judge. This is 
a libel filed by the owners of the steamboat 
Norwalk, to recover for the damages caused by 
the sinking of that vessel through a collision 
which took place between her and a scow 
in tow of the propeller James Roy, on the 
2oth of May, 1869, in the East river, about 
the middle thereof, just below the Brooklyn 
slip of the Fulton ferry, about half past ten 
o'clock in the morning. 

The libel was sworn to seven days after 
the collision, by George W. Wilson, one of 
the libellants, who was the master of the 
Norwalk, and was on board of her at the 
time of the collision, and saw it, and has 
been a witness on the trial. The Norwalk 
was, at the time, bound up the East river, 
having come from the North river, and was 
intending to land at the foot of Twenty- 
Third street, East river, to take on pas- 
sengers for an excursion. The James Roy 
had in tow one scow, loaded with mud. The 
scow was on the starboard side of the James 
Roy, her bow projecting somewhat ahead 
of the bow of the James Roy. They were 
bound from the navy yard, down the East 
river, to the flats on the New Jersey shore, 
below Bedlow's island. The extreme for- 
ward starboard corner of the scow struck 
the starboard side of the Norwalk, from 
twenty -five to thirty feet aft of the stem of 
the Norwalk, and made a large hole in her, 
and she soon sank. 

The libel states, that, as the Norwalk was 
proceeding up the East river, there was, to 
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the east of her, that Is up the river, a ship 
being towed on a hawser, coming down the 
river in an almost opposite direction, and 
on a course that would pass to the right of 
the Norwalk; that, astern of such ship, and 
still more to the right of the Norwalk, was 
the James Roy, with her tow, on a course 
which would have carried them to the right 
of such ship; that the James Roy was going 
at a greater rate of speed than such ship, 
and overhauled her; that, as the vessel so- 
stood, the ship and the tug towing her 
would pass on the Norwalk's right, and the^ 
James Roy and her tow still further away 

' on the right; that, in this position, the ship 
shut the James Roy and her tow out of 
view from the Norwalk; that the Norwalk 
proceeded on until the ship permitted a view 
of the James Roy and her tow, when it was 
found, by those on the Norwalk, that the 
James Roy, without warning, without neces- 
sity and without any means of knowledge 
on the part of the Norwalk, had changed her 
course and was coming across the ship's. 

I track astern of her and on to the course of 
the Norwalk; that, as soon as possible, the- 
wheels of the Norwalk were stopped and. 
backed, and two whistles blown to the James 
Roy, indicating that the Norwalk could not 
go to her own right; that such was the fact; 
and that the tug came on on such changed 
course, and ran into the Norwalk, sinking- 
her. The libel charges fault on the James 
Roy: (1.) In not keeping a proper lookout; 
(2.) In not stopping and backing in time; 
(3.) In changing her course improperly; (i) 
In not in time taking steps to avoid the col- 
lision. 

The answer alleges, that the James Roy 
was coming down the river slowly, about 
astern of a bark (which is the vessel tiie libel 
speaks of as a ship); that there was also 
ahead of the James Roy a lighter going^ 
down, and working over towards the Brook- 
lyn shore; that, as the James Roy came near 
to the lighter it became necessary to avoid 
her; that, accordingly, the helm of the James 
Roy was slightly eased up, and her course 
was changed just enough to enable her to 
pass under the stem of the lighter without 
hitting the lighter; that her helm was then 
steadied as before; that, about the same 
time or just before, the bark and the tugtow- 
ing her changed their course more to the south- 
ward (that is, towards the Brooklyn shore), 
and they and the lighter thus passing out from 
being directly ahead of the James Roy, dis- 
closed to those on board of her the Norwalk, 
which had till then been completely hidden 
by the bark and the lighter; that the Nor- 
walk was coming up the river at too rapid 
a rate, and was without a proper lookout, 
and did not see the James Roy as soon as 
she should have done, and no proper effort 
was made on board of her to change her 
course or to stop her headway, but, instead 
of stopping or sheering to the left, as she- 
could and should have done, she kept straight. 
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on until she struck the starboard corner of 
the mud sebw; that the Norwalk was seen 
as soon as she could he seen from the James 
Soy, and the engine of the James Roy Tvas 
at once stopped and backed, whereby her 
head and that of the scow were swung to 
port, in order, if possible, to avoid the Nor- 
walk, and she was backed so long before 
the collision, that,, at the time of 'the blow, 
she and the scow were dead in the water, 
while the Norwalk was still making rapid 
progress through it; andthatthe collision was 
occasioned by no fault on the part of the 
James Roy, but by the fault of the Norwalk: 
(1.) In running at too great a speed and too 
close to the bark and the lighter, and to the 
James Roy and the scow; (2.) In not keep- 
ing a proper lookout; (3.) In not sheering to 
port; (4.) In not soon enough stopping and 
backing. 

The case made by the libel is wholly dis- 
proved by the evidence. The theory of the 
libel is, that the James Roy, going at a 
greater speed than the bark and overhaul- 
ing her, was upon a course which would 
.have carried her safely between the bark 
and the Brooklyn shore, the Norwalk being 
between the bark and the New York shore, 
when the James Roy suddenly changed her 
course by porting her helm, and crossed the 
track of the bark, and thi-ew herself in the 
way of the Norwalk, she .being hidden by 
the bark ficom being seen by the Norwalk, 
until she suddenly came out from imder the 
stem of the bark. It is conclusively proved, 
not only that the James Roy was not going 
at a greater speed than the bark, and was 
not overhauling her, but that the bark, from 
having been astern of the James Roy, had 
passed the James Roy, by going faster than 
the James Roy in the same direction, and 
by going between the James Roy and' the 
New York shore. It is also proved satisfac- 
torily, that the James Roy did not change 
her course to any substantial extent. She 
went down all the way on a starboard helm, 
inclining her head towards the Brooklyn 
shore, while the bark was passing by on her 
starboard side. After the bark had got by 
so as to allow of such a movement, the bark 
and the tug towing the bark were sheered, 
by starboarding, so as to bring them from 
being on the starboard hand of the James 
Roy to being ahead of her. As the James 
Roy and the bark and the tug towing the 
bark were going in the same direction, and 
the Norwalk was going in an opposite direc-, 
tion, ^d had come from the North river,. 
and was nearer to the New York shore than 
the bark and the tug towing her were, and 
the James Roy was dropping astern of the 
bark, and was going slowly, the line of 
vision between the James Roy and the Nor- 
walk was intercepted by the bark, so that, 
for some time, neither vessel was seen by 
the other. While the James Roy was going 
down slowly, the Norwalk was going up at 
a speed of eight or nine miles an hour. 



double the speed of the James Roy. The 
pleadings of both parties allege, and the 
evidence shows,, that the removal of the 
bark out of the way disclosed to each of the 
vessels— the Norwalk and the James Roy— ■ 
the view of the other one. There was noth- 
ing to indicate to the James Roy that the 
Norwalk was approaching from beyond the 
bark. On the other hand, the pilot of the" 
Norwalk testifies that he saw the steam from 
the James Roy beyond the bark before he 
saw the James Roy herself. " The James Roy 
was a high-pressure propeller, discharging 
her exhaust steam by puffs into the air. 
The Norwalk was a side-wheel low-pressure 
boat, condensing her exhaust steam. The 
James Roy proceeded with proper speed and 
with due care and caution, not substantially 
changing her course until the starboard* of 
the bark, combined with the greater speed 
of the bark, disclosed to the James Roy the 
Norwalk approaching directly towards her. 
As soon as the James Roy perceived the Nor- 
walk, her engine was stopped and reversed. 
The effect of so doing was such, that, before 
the collision, the heads of the James Roy 
and of her tow were swung to port. I am 
unable to perceive that "there was any fault 
on the part of the James Roy, or that she 
is In any manner responsible for the col- 
lision. 

On the contrary, the evidence shows that 
the collision was due to fault on the part 
of the Norwalk. The river was full of ves- 
sels ahead of her, and the speed she main- 
tained in entering among them was too 
great. She ought to have checked that speed 
sooner. She kept on, unheeding the puffs 
of steam she saw from the James Roy be- 
yond the bark. She did not stop and re- 
verse as soon as she should have done. She 
was behind time aifd was hastening to ful- 
fill her employment, and hence her reckless 
speed. When the James Roy came into view 
from the Norwalk, the Norwalk's engine^ 
was slowed, stopped and reversed; but her 
speed before was so great, and the James 
Roy was so close at hand, that her forward' 
motion was not considerably diminished be- 
fore the collision took place. The libel must 
be dismissed, with costs. 

This decision was afBrmed by the circuit 
court, on appeal, in August, 1873. [Case No. 

JAMES SMITH, The (HAWES v.). See Case 
No. 6,238. 

JAMESSON (HARMON v.). See Case No. 
6.079. 

JAMESSON (MANDEVILLE v.). See Case 
No. 9,011. 

JAJIESSON (MANNING v.). See Case No. 
• 9,045. 

JAMESSON (THOMAS v.). See Case No. 
13,900. 

JAMESSON (THOMPSON v.). See Case No. 
13,960. 

JAMESSON (UNITED STATES v.j. See 
Case No. 15,466. 
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Case No. 7,20S. 

The JAMBS T. ABBOTT, 

[2 Spr. .101.] 1 

District Court, D. Massachusetts. Jan., 1864. 

Salvage — Compensation. 

1. If a vessel in need of salvage assistance 
makes a signal for a steamer, and assistance is 
rendered in pursuance of that signal, the signal 
is to be construed as a signal for assistance, al- 
though not necessarily one of distress, and the 
service as one of salvage. 

[Cited in The M. B. Stetson, Case No. 9,363; 
Baker v. Hemenway, Id, 770; The Atheni- 
an, 3 Fed. 250; The New Orleans, 23 Fed. 
910.] 

2. Amount of compensation. 

[Cited in The M. B. Stetson, Case No. 9,363.] 

In admiralty. 

F. C. Loring & Jolin Lathrop, for libel- 
lants. 
John C. Dodge, for claimants. 

SPRAGUE, District Judge. The suit in 
this case is brought by the owners, master, 
and crew of the steam-tug Warrior, for an al- 
leged salvage service in pulling the brig 
James T. Abbott off the shore at George's 
island, in Boston harbor, and towing her to 
Boston. The first question is whether the 
sei"vice was salvage or towage. It appears 
that the brig while beating through the Nar- 
rows, and while in stays, got ashore. This 
was on the 27th of December, about ten 
o'clock at night. She remained there until 
eleven o'clock the next day, when she was 
pulled off and towed to Boston. I have no 
doubt that this Is a salvage service. The 
vessel was ashore thirteen hours, and during 
one high tide. A vessel in that situation can- 
not be considered as not in some unusual 
peril, not wholly exposed, yet not so safe as 
she would have been in sb harbor. The wind 
was not violent at the time nor the weather 
severe, but the wind was blowing from the 
north-east, and a storm was threatening 
which afterwards came. The master of the 
brig testifies that he made the usual signal 
^or steam only, and did not set a signal of 
distress; and it is argued that he had a 
right to choose whether to accept a salvage 
service or not. This is true. But when a 
vessel is in a condition to have a salvage 
service done to her, and the master makes a 
signal for a steamer, ft is considered as a 
signal for assistance.2 

What did he want a steamer to do? Did 
he want it merely to tow him? Certainly 
not. He wanted it to get his vessel off. The 
wind at the time the vessel was got off was 
fair for Boston. I cannot suppose that if 
the vessel had not been ashore, the master 

1 [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 

2 Counsel for the libellants cited on this point 
The Susan [Case No. 13,630]; The John Bun- 
yan, S Law T. (N. S.) 704; The Little Joe, 2 
Law T. (N. S.) 473, 1 Lush. 88. 



would have made a signal for a steamer. 
I do not doubt that the master thought a 
steamer would render him assistance for 
towage compensation; but if a vessel, really 
in want of salvage assistance, makes a sig- 
nal for a pilot, or for a steamer, and assist- 
ance is rendered in pursuance of that sig- 
nal, the signal is to be construed as a signal 
for assistance, although not necessarily one 
of distress, and the service as a salvage one. ^ 

The only question is as to the amount of 
compensation; and I have some diflSculty in 
satisfying my mind on this point. The value 
of the property saved was between seven and 
eight thousand dollars. The master had 
made no effort to get the vessel off. I do 
not think she was in any immediate peril, 
though there was certainly some peril. The 
wind was from east or north-east; the weath- 
er was thick, and a snow-storm impending, 
and the night following there was quite a 
gale. At the time the service was rendered, 
the wind was not very violent or the weather 
severe; it was rather a mild day for winter. 
The crew of the tug were not esi)Osed to 
any greater hardship than they :would have 
been, if their vessel had been about her reg- 
ular business, towing vessels. The master 
did not take any responsibility in going to 
the assistance of the brig, as one of the 
owners was on board. 

Some question was made as to the risk 
which the tug ran, in going where she did in 
shoal water. The owner and the master tes- 
tified that the tug drew eight feet of water, 
and once when they sounded they found only 
nine; that there were rocks there, and that 
if a rock had stmck the fans of the pro- 
peller, the tug would have been disabled, 
and would have drifted ashore. There is 
some question whether the anchor was 
ready or not on board the tug. However 
this may be, I consider that the tug was in 
some danger, but not in any considerable 
danger. 

In estimating the amount of compensation 
one criterion is, for what would the owner of 
the tug, if he had known all the circum- 
stances of the case, have agreed, to let his 
boat go down to get the vessel off; he to 
receive nothing, if not successful.s Consid- 
ering all the facts in the case, I think three 
hundred and twenty dollars, and costs, is 
the proper sum to be awarded. Judgment 
for libellants. 

3 In The M. B. Stetson (U. S. Dlst. Ct Mass., 
Jan., 1S67) [Case No. 9^363], Lowell, J., after 
citing the above, said: It is obvious, however, 
that this rule will not answer for all or most 
cases, because it takes into view only one side 
of the question, the risk, labor, and expense of 
the salvors, without regard to the value of their 
services to the other party. Where the neces- 
sity is more urgent, and no time is given to bar- 
gain, and to choose between different offers, an- 
other element, namely, what would the owners 
of the property be willing to give rather than 
that the service should not be rendered, may 
fairly be looked at." 
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JAMISON (liB ROT v.). See Case No. 8,271. 
JAMISON (LEVY v.). See Case No. 8,271. 



JAMISON (PEARSON v.). 
879. 



See Case No. 10,- 



JAMBS W. EATON, The. See Case No'. 7,- f dence that the depositioii Tvas not In fact- 

337. taken till half past ten o'doek, a. m. 

JAMES WELLS, The (UNITED STATES THE COURT was of opinion that such no- 
v.). See Case No. 15,467. lice was not reasonable, although the parties 

resided in Alexandria. Nonsuit 
Reinstated on payment of all costs and 
Case Wo. 7,303. leave to both parties to amend. 

JAMIESON et al. v. ALEXANDER. 

[1 Cranch, C. C. 6.] i 

Circuit Court, -District of Columbia. April 

Term, 1801. 

Evidence— Vaeiasoe — Allegata asd Probata. 

Although the contract offered in evidence vary 
from that stated in the special count, the receipt 
for the purchase-money at the bottom of the 
contract is evidence on the money counts. 

Assumpsit on a special promise to deliver 
flour, and 'for money bad and received. 

Mr. Faw, for defendant [Amos Alexander] 
objected to the contract produced, because it 
varied from that declared on,— one being a 
promise to deliver on demand, and the other 
in one week. 1 Esp. 140. 

Mr. Simms, for plaintiffs [Jamleson & An- 
derson] admitted the variance to be fatal as 
to the first count, but contended that the re- 
ceipt at the bottom of the contract for the 
whole purchase-money was good evidence on 
the count for money had and received; to 
which THE COURT assented. 



JAMIESON (McCUTCHIN v.). 
8,743. 



See Case No. 



Case Wo. 7,304. 

JAMIESON V. WILLIS. 

[1 Cranch, C. C. 566.] i 

Circuit Court:, District of Columbia. July 
Term, 1809. 

Depositions — ^Notice op Taeing — ^Reasonable 
Time. 

Notice of taking a deposition in Alesandria 
between 9 a. m. and 2 p. m., served by leaving 
a copy with the wife, at half past 8 a. m., and 
delivering another copy to the party at market, 
is not reasonable, although the parties all re- 
side in Alexandria. 

Assumpsit for goods sold and delivered. 

The plaintifE offered a deposition of John 
Gird, who was about to go to sea, taken in 
Alexandria under the act of 1789, § 30 [1 
Stat 88.] 

E. J. Lee, for defendant, objected that the 
notice was not reasonable. 

The writ issued 26th of May, 1808. The 
notice* was dated the 27th of May, to appear 
on the same day, in Alexandria, between 9 
and 2 o'clock. It was served by leaving a 
copy with Mrs. Willis at half past eight 
o'clock, a, m., on the 27th, and a copy was 
offered to the defendant at the market, on the 
morning of the 27th. 

Herbert & Swann, for plaintiff, offered evi- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case Wo. 7,305. 

The JANE CAMPBELL. 

[Blatchf. Pr- Cas. 101; 20 Leg. Int. 125.] i 

District Court, S. D. New York. Feb. 25, 1862. 

Prize — Pkoceddke — Nedtbal PROPBUTr — ^Viola- 
tion OP Blockade —Unjustifiable Conddct 
of Captors — Ascertainment of Damages. 

1. The setfled rule of the prize courts is, to re- 
quire the captors of the vessel to bring in for 
examination her master and principal oflScers, 
and some of her crew; and the examination 
must he confined to them, unless special permis- 
sion of the court is obtained to examine other 
persons. 

[Cited in The Louisa Agnes, Case No. 8,531.] 

2. Prize law inhibits, under the disallowance 
of the right of prize to the captors, and the posi- 
tive infliction of punishment by penalties and 
costs, any irregularities against the property 
seized or the captured crew, especially where 
the latter are neutral, 

3. The burden is on the captors to prove the 
existence of an overruling necessity justifying 
the spoliation of property found on the prize, or 
the separation of the officers or crew from the 
captured vessel, or the omission to send them 
into port with tiie prize for examination. 

4. The captors held liable in damages for un- 
justifiable conduct toward the crew and prop- 
erty on the prize after her arrest 

5. There was probable cause for the seizure, 
but the vessel ^as neutral property on a law- 
ful voyage and was making for a blockaded 
port for repairs. 

6. Vessel and cargo restored without costs. 
Reference to the prize commissioners to ascer- 
tain the damages. 

7. Suhsequentiy both parties were allowed to 
give further proof as to the intention to violate 
the blockade. 

In admiralty. 

BETTS, District Judge. This vessd and 
cargo were seized at sea, off the port of 
Beaufort, North Carolina, on the 14th of 
December, 1861, by the United States steam- 
ship of war State of Georgia, and sent into 
this port as prize, and libelled by the United 
States and her captors, January 3, 1802. 
Several other vessels-of-war were, at the 
time, present at the same station. On the 
21st of January, George Campbell interven- 
ed and claimed the vessel and cargo, as sole 
owner of both. The claim of the owner and 

1 [Reported by Samuel Blatchford, Esq. 20 
Leg. Int 125, contains only a partial report] 
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the protest of the owner and master set 
forth with great particularily the grounds 
upon which the rightfulness of the seizure is 
contested, and these particulars are reiter- 
ated in substance on the examination in pre- 
pax'atorio of those parties. No exception is 
taken by the libellants to that mode of de- 
fence. The main grounds upon which the 
arrest is maintained, on the part of the li- 
bellants, are that the vessel and cargo were 
really enemy property, though simulated as 
neuti'al; that both were procured fraudu- 
lently, and with intent to violate the block- 
ade of the port of Beaufort, North Carolina; 
and that the voyage had been prosecuted 
for that purpose, up to the time of their 
seizure in the immediate vicinity of that 
port. The vessel and cargo belonged whol- 
ly to the claimant, and were taken posses- 
sion of when approaching a blockaded port, 
tmder circumstances which justified a sus- 
picion that the object was to enter the port 
without lawful authority or justifiable cause. 
But a preliminary question is raised by the 
defence, impeaching the regularity of the 
proceedings of the captors, which, in itself, 
it is alleged takes away all legal justification 
for the arrest. This irregularity is charged 
to have been the breaking open and spolia- 
tion of the cargo by the captors, after the 
seizure of the vessel; not bringing Into port 
the master and officers; wrongfully separat- 
ing the members of the ship's company from 
the vessel, after her capture, and treating 
them harshly and unjustly afterwards and 
then sending the prize into the remote port 
of New York without them, under the 
charge of an incompetent crew; and carry- 
ing the English flag, under which she had 
been captured lowered, and the American 
flag hoisted over it, on her passage and when 
brought into this port. 

The settled rule of prize courts is to re- 
quire the captors to bring in, for examina- 
tion before the judge or commissioners, the 
master and principal oflieers and some of the 
crew of the captured vessel, and the exam- 
ination must be confined to them, unless 
special permission of the court is obtained 
to examine others. 1 Wheat. [14 XJ. S.] Ap- 
pend., Story, J., note, page 496. Prize law, 
as administered in the English, American, 
and French tribunals, also inhibits, under 
the disallowance of the right of prize to caij- 
tors, and the positive infiiction of punish- 
ment by penalties and costs adjudged 
against them, any irregularities against the 
property seized or the captured crews, espe- 
cially where the latter are neutral 2 
Wheat. [15 TT. S.] Append, pp. 5-7, and 
notes, and authorities there collected. The 
general principle declared and enforced is 
that captors are held responsible for any 
gross irregularity or wanton impropriety to- 
wards the property seized or the ship's com- 
pany arrested with it, and a satisfactory rea- 
son will be exacted for any deviation by 
the captors from the regular course of pro- 



ceedings in prize cases. These doctrines are 
recognized and vigorously applied in the 
French ordinances (Id. note), and by mutual 
acquiescence among maritime nations, they 
supply the restraint which accompany the 
exercise of belligerent rights under the im- 
proved administration of prize law. 

Before considering the countervailing evi- 
dence, and assuming the proofs to be that 
the vessel and cargo are neutral propei*ty, 
seized only because of a design and attempt 
by the vessel to violate the blockade of the 
port of Beaufort, and that the blockade was 
at the time an eflicient one, the question 
arises whether the conduct of the captors 
after the capture was of a character to de- 
stroy the legality of the arrest, and to sub- 
ject the captors, personally, to punishment 
for the infringement of the laws of mari- 
time warfare. If this was so, it will be im- 
material to inquire into the reality of the 
neutral ownership set up, because such mis- 
conduct, if established, operates with equal 
force against the libellants, though the prop- 
erty seized belongs wholly to the enemy; 
for the right of seizure by the belligerent 
captors is dependent upon the lawful use of 
that power by the captors at sea, when 
made under the authority of the general 
prize law alone. The first object will, there- 
fore, be, to fix the character of the miscon- 
duct ascribed to the libellants, and see 
whether it was accompanied by circumstan- 
ces of excuse or mitigation. The evidence 
as to these charges comes wholly from the 
claimants. No testimony is furnished on 
the part of the libellants, nor do they ask 
permission to put in further proofs in denial 
or extenuation of the misconduct charged 
against them in the claim and the proofs 
thereon. The claim, filed under oath by the 
claimant, and supported by the preparatory 
proofs, alleges, that when the schooner was 
arrested by the United States ship-of-war 
State of Georgia, her papers were examined 
by the boarding officer, and pronounced to 
be all right; that the schooner was then 
towed to the anchorage of the United States 
squadron, to be furnished the repairs she 
needed; that her cargo was also examined, 
and the crew of the seizing vessel permitted 
to help themselves to anything they could 
get; that the captain of the Albatross, (an- 
other United States ship-of-war in company,) 
in the presence and with the assent of the 
prize master, took from the prize schooner 
eight muskets, with cartridges and caps, the 
private property of the claimant, carried on 
board of the schooner for her protection, 
none of which have ever been restored to the 
claimant or the vessel; that the claimant, 
who was on board of the schooner for the 
voyage, her mate and three seamen, were 
wrongfully removed from the vessel, with- 
out their consent, and were sent by other 
conveyances to Baltimore, and were there 
left on shore, without provision or means to 
reach New York, other than at their own ex- 
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pense; and that the schooner was sent to 
that port in charge of a prize-master, who 
was not capable of navigating the vessel to 
New Tort, and had to rely on the seaman- 
ship of her master. The claimant also makes 
his own and the master's public protest, at- 
tested to on the 20th of January, 1862, and 
annexed to the claim as a part thereof. 
That sets up and avers, that the prize mas- 
ter, in bringing the schooner into the port of 
New York, when off Barnegat, caused the 
American flag to be hoisted over the British 
colors upon her, and the same thing again 
done when ofE the Highlands of Neversink, 
and had these colors so kept up thereafter 
until she arrived in port at the -navy yard 
at Brooklyn. The burden is always laid 
upon captors to prove the existence of an 
overruling necessity justifying the spoliation 
of property found on the prize, or the sep- 
aration of the officers or crew from the cap- 
tured vessel, or the omission to send them 
into port with the prize, for examination. 
Arnold v. Del Col [Case No. 556]; S. O. 3 
Dall. [3 U. S.] 333. The captors will be 
madepersonaJlyresponsible for goods so em- 
bezzled iThe Concordia, 2 C. Rob.Adm, 103), 
unless they were properly out of the ac- 
tual possession of the captors at the time 
of the spoliation. The Maria, 4 0, Rob. Adm. 
352. So, also, if a proper place or proper 
means are not adopted for bringing the cap- 
tured property in, for prompt trial. The 
Washington, 6 C. Rob. Adm. 275. The claim 
or protests cannot be regarded as affirmative 
proof in the cause against the libellants, espe- 
cially those who made the capture, but they 
sufficiently indicate the exceptions which 
will be urged on the hearing against the va- 
lidity of the capture, and should have pla- 
ced the libellants on their diligence to sup- 
ply other proof enabling the court to under- 
stand correctly the facts of the case, if they 
have been wrongfully stated or disclosed in 
the preparatory proofs given. 

The evidence, as it stands, in my judg- 
ment, fastens upon the libellants unjustifiable 
conduct towards the crew and property on 
the prize after her arrest, for which mis- 
behavior the captors are responsible in dam- 
ages to the parties affected thereby, it be- 
ing in no way excused, or shown to have 
been reasonably required by any exigencies 
of the case. The occurrence may very prob- 
ably become the subject of diplomatic notice 
between Great Britain and this country, par- 
ticularly as to the reprehensible .treatment 
of the English .;^ag; but the claimants are 
entitled personally to compensation through 
the authority of the court, for injuries sus- 
tained by them from unlawful acts of the 
captors, perpetrated under the seizure, if 
duly proved on the trial. Although the li- 
bellants did not proceed to make the capture 
of the schooner absolute until seven days 
after she was in theur possession, yet I think 
the circumstances surrounding her, disclosed 
in the proof, afforded reasonable grounds of 



suspicion that the voyage was set on foot 
and prosecuted with intent to violate the 
blockade at Beaufort, North Carolina. The 
officers of the vessel, and the owner of the 
vessel and cargo, who accompanied the voy- 
age, weU knew, before entering upon it, 
that a blockade had been imposed at that 
port Moreover they had been long resi- 
dents at that place, or engaged in business 
there. The schooner was American-built, 
and was purchased and laden at that port, 
by the claimants, after the war, with a cargo 
■procured there, and immediately after ar- 
riving at Liverpool she fitted out, and under- 
took this voyage, upon which she was ar- 
rested. But these grounds of suspicion are 
virtually displaced by the evidence contain- 
ed in the papers found on board of the ves- 
sel, and gathered orally in the preparatory 
testimony, showing that the vessel was neu- 
tral property, and was pursuing her voyage, 
on a proper route, to Cuba, until she was 
compelled by accidents happening at sea, to 
seek an intermediate port or resource for im- 
mediate repairs to render her seaworthy and 
navigable. The capturing squadron was sat- 
isfied of the actual necessity for such re- 
pairs, and attempted to supply them at their 
anchorage; but, on ascertaining the nature 
of her lading, her own origin, and the ante- 
cedent history of her owner, the captors were 
well justified in arresting her, and referring 
her to the judicial tribunals to determine 
whether her original destination was not 
fraudulently intended for the blockaded port. 
Had the vessel been captured, at the place 
of her arrest, in the course of her naviga- 
tion as documented, and without evidence of 
a reasonable necessity for her being placed 
in such vicinity to a blockaded port, here 
would be cogent reasons for regarding the 
voyage as concocted and in execution for the 
purpose of violatmg the blockade. But the 
material disasters she had incurred at sea 
seem to me to remove the force of that sus- 
picion, and to place the case before the 
court as it appeared to the captors on her 
giving herself into their charge, namely, 
that her position was reasonably accounted 
for by her crippled condition, and her ina- 
bility to pursue and complete the voyage 
specified upon her papers. The court, on the 
proofs before it, must regard the owner as a 
neutral and the ship and cargo as neutral 
property, regularly documented and destined 
to a neutral port, and adapted to the trade 
and commerce of that port. No application 
having be^n made on the part of the libel- 
lants, to offer further testimony as to the 
integrity or culpability of the voyage, the 
general decree must be entered that the ves- 
sel and cargo be restored to the claimants, 
but without costs, there being probable cause 
shown on the proofs for her seizure. 

The practical method of granting the rem- 
edy befitting the case has not been discussed 
or designated before me. Reparation is de- 
manded by the coimsel for the defence 
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against the captors. My first impression Is 
that no formula de novo need be adopted 
in order to obtain relief for the wrong, but 
that the matter may be disposed of as an 
incident to the suit All parties entitled to 
contest the subject are before the court, un- 
der its cognizance in the original action. 
This impression will not be regarded as con- 
clusive of the question in any subsequent 
case, but for the present purpose I consider 
it to be at the discretion of the court to 
order a reference to commissioners or as- 
sessors, if prayed for, to ascertain and de- 
termine the amount of damages sustained 
by the claimant and the crew from the al- 
leged Ulegal acts of the captors after the 
capture, as an incident to the pending suit, 
or to admit the parties to proceed by plead- 
ings and proofs anew, and have the charges 
settled by a more formal method of proceed- 
ings. There seems to be no necessity for 
framing a formal issue, upon allegations and 
counter allegations, when the matter for 
relief is, in effect, pleaded in the claim, and 
thus the case is open alike to both parties. 
The Maria, Spinks, Prize Oas. 321. If no 
motion is addressed to the court by either 
party to require the interposition of plead- 
ings to the pohit of damages, an order will 
be entered, if demanded, that the prize com- 
missioners be appointed to ascertain and re- 
port to the court the damages sustained by 
the ship's company, or any of them, by 
means of the alleged misconduct of the 
captors towards them or their property after 
the capture. 

March 6, 1862, on motion of the libellants, 
they were allowed to put in further proof, 
within twenty days as to the actual inten- 
tion of the claimant to violate the blockade, 
and the claimant was permitted to give, 
within the same period further proof of his 
honesty of purpose. [See Case No. 7206.] 



Case ISTo. 7,206. 

The JANE CAMPBELL. 
[Blatehf. Pr. Gas. 130.] i 
District Court, S. D. New Tork. March, 1862. 
Prize — ^Violation op Blockade. 
The further proof introduced by the libellants, 
on leave, to show an intent to violate the block- 
ade, held not to establish such intent. 

In admiralty. 

BBTTS, District Judge. On the decision 
of this case upon the preparatory proofs [Case 
No. 7,205], an order was granted by the court, 
at the instance of the advocates for the libel- 
lants, that they have leave to put in further 
proofs, "such further proof being limited to 
evidence tending to show that the voyage in 
question in this suit was set on foot and 
prosecuted by the claimant with intent, on his 
part, to violate the blockade in question in 
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said suit" The district attorney presented 
in court, and examined orally, under oath, 
Thomas E. Corsen, John G. Williams, and 
William R. Hinman, neither of which wit- 
nesses, on his direct or cross-examination, 
testified to any fact witliin his knowledge, or 
to any declaration or admission of the claim- 
ant tending to prove any culpable act or 
guilty knowledge of the claimant in respect 
to the alleged attempt to violate the blockade 
inquired about The testimony of the wit- 
nesses was directed to the impeachment or 
dig)aragement of the testimony of Captahi 
HaiTis, of the schooner, given on his ex- 
amination in preparatorio. Two observations 
must be applied to the attempt: (1) The im- 
peachnaent of the witness is not by positive 
evidence against his general integrity of char- 
acter for truthfulness or individually, but 
by testimony which is claimed as evincing, 
by implication or inference, that he had acted 
as master of an American vessel, and that 
he must therefore, have sworn falsely in as- 
serting that he was a British subject at the 
time his testimony was given, because, as 
such, he could not be legally a master of an 
American vessel. 

The testimony of the one witness to the 
circumstance of Harris having been in com- 
mand of an American vessel is destitute of 
certainty or clearness as to time and manner; 
nor is the fact necessarily incompatible with 
his sworn assertion, that he was a British 
subject so as to require the conclusion that 
his statement was wilfully false, and de- 
structive to his credibility as a witness in this 
suit I perceive nothing in the further proofs 
that calls for or justifies a rejection of the 
conclusion adopted by the court on the first 
hearing of the cause on the merits; and the 
application on the part of the libellants to re- 
call or vary that decision is denied. 



JANE, The ELIZA. See Case No. 4,363. 
JANE, The LOUISA. See Case No. 8,532. 
J-^NE, The MARY. See Cases Nos. 9,214 and 

JANE, The (FREEMAN v.). See Case No. 
5,086. 

JANE The SARAH. See Cases Nos. 12,348 
and 12,349. 

'^^^^oF- ^SARWARD, The. See Case No. 

DjlOb. 



Case No. 7,20ea. 

JANES V. BUZZARD. 

[Hempst 240.] i 

Superior Court Territory of Arkansas. July, 
1834. 

Record of Suit between Same Parties — Ad- 
MissiBiLiiy AS Evidence — Hibe of Slaves — 
Running Away — Parol Agreement to Pdr- 
CHASE— Tortious Possession— Waiver of Tort. 
_ 1. The record of a suit between the same par- 
ties IS admissible in evidence. 



1 [Reported by oamuel Blatchford, Esq.] I i [Reported by Samuel H. Hempstead, Esq.] 
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2. A person who obtains the possession of the; 
Blave of another is responsible for hire, although 
th6 negro may run away before the expiration 
of the time. 

3. Nor can the fact that the possessor may be 
responsible for the value of the slave, in the 
event of running away, at all diminish the claim 
to hire. 

4. A purchase of negroes by parol agreement 
is as valid as by bill of sale, whether a full 
consideration is given or not. 

5. "Where one gets iwssession of chattels tor- 
tiously, the real owner may waive the tort, and 
sue in assumpsit for the value or the proceeds. 

[Cited in Collins v. Johnson, Case No. 3,01oa.] 

6. And where they have been returned by the 
trespasser, the real owner may waive the tres- 
pass, and recover in assumpsit for the time of 
their detention. • 

Error to Lafayette circuit court. 
Before JOHNSON and YELL, JJ. 

JOHNSON, Judge. This is an action of 
Indebitatus assumpsit, brought by [Jacob] 
Buzzard against [Massack H.] Janes, in the 
Lafayette circuit court, for the work and 
labor of six negroes, slaves, the servants of 
the plaintiff. The cause was tried on the 
general issue, and a judgment and verdict 
rendered for the plaintiff below for the sum 
of one hundred and eight dollars and costs 
of suit, to reverse which this wi"it of error 
Is prosecuted. 

The first assignment of error questions the 
sufficiency of the declaration, in not setting 
outany consideration for the promises therein 
mentioned, and in not averring that the plain- 
tiff performed the work and labor either by 
himself or his servants. The plaintiff, in his 
declaration, avers, that "the defendant was 
indebted to the plaintiff in the sum of three 
hundi'ed dollars, for work and labor of cer- 
tain negro slaves, servants of the plaintiff, 
namely, one negro named Jacob, and before 
that time done and performed for the de- 
fendant, and at his special instance and re- 
quest" The plaintiff in the court below al- 
leges that the work and labor was done and 
performed by his servants at the request of 
the defendant, and there can surely be no 
doubt that he has a right to recover for the 
work and labor of his servants, as though 
they, were his slaves for life. 

The next error assigned is, that the court 
permitted improper testimony to go to the 
jury. From a bill of exceptions filed in this 
cause, it appears that the plaintiff in .the 
court below produced the record of a suit 
in the Lafayette circuit court by the plaintiff 
in error, against the defendant in error and 
others, and offered to read as evidence a 
part of it, from which it appeared that Janes 
had, by a decretal order of the Lafayette cir- 
cuit court, caused the negroes in this suit 
to be taken from the possession of Buzzard 
and delivered to him, and at a subsequent 
term of the court, the negroes were again 
ordered by the court to be restored to Buz- 
zard. To this evidence, Janes, by his coun- 
sel, objected; but the court overruled his ob- 



jection, and permitted the evidence to go to 
the jury. 

"We can see no error in the decision of the 
court in permitting the evidence to go to 
the jury. The plaintiff and defendant were 
parties to the suit, the record of which was 
adduced as evidence, and if it conduced to 
prove any fact material to the issue then 
before the court, either party had a right 
to use it That it conduced to prove, and 
did establish beyond controversy, the length 
of time Janes had possession of the negroes, 
cannot admit of a doubt. This was a ma- 
terial inquiry, and on that ground the record 
was properly received as evidence. 

The next assignment of error is, "that the 
court rejected proper testimony when offer- 
ed by the defendant" The first evidence of- 
fered by Janes, and rejected by the court, is 
as follows: Janes, by his counsel, asked a 
witness, "if the negro Jacob was taken sub- 
ject to the condition that if he ran away 
and could not be returned at the expiration 
of three or six months, the person taking 
him should be liable to pay the value of 
him, what would be the value of his services 
per month?" The court, in om* judgment, 
correctly rejected the testimony. If Janes, 
by obtaining, as he did, the possession of 
the negro of Buzzard, incurred the responsi- 
bility of paying his value in the event of 
his running away, it was a liability volun- 
tarily assumed, and cannot diminish the 
claim of Buzzard for the value of his serv- 
ices, especially when it does not appear 
that the negro did in fact run away. The 
remaining evidence rejected by the court is 
the following: The plaintiff in the court be- 
low introduced Morris May as a witness,. 
and proved by him that he (Slay) sold and 
delivered the negro to the plaintiff, and that 
he (the witness) purchased the negro of one 
Samuel Famey. The defendant then asked 
the witness by what title he held the ne- 
groes, and what consideration he gave for 
them; to which the plaintiff objected, and 
the court sustained the objection. "We think 
the evidence was inadmissible. The witness 
had already answered that he held them by 
the titie of purchase from Farney, and it 
was equally valid whether it was made by a 
parol agreement or by a bill of sale, and 
it was not material whether he gave the 
full value for them or not. 

The counsel for the plaintiff in error has 
insisted that the present action is miscon- 
ceived, and that from the facts disclosed 
by the defendant in error on the trial of 
the cause, he was not entitied to recover in 
this form of action. A conclusive answer to 
the argument is, that all the facts of this 
case, as they were detailed in evidence to 
the court below, are not presented to this 
court The bills of exception do not state 
that all the evidence given in the case is 
contained in them. Admitting, however, that 
it does appear from the evidence spread 
upon the record, that Janes obtained posses- 
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sion of Blizzard's negroes by an unjust pro- 
ceeding in a suit in clianeery, still we ttiink 
tliat the present action is maintainable by 
Buzzard. It is no doubt true tliat Buzzard 
miglit have brought an action founded upon 
the tortious acts of Janes, and recovered 
damages for the wrongful taking, as well as 
the illegal detention of his servants. But it 
was competent for him, and he had the elec- 
tion to waive the tort and to bring an ac- 
tion ex quasi contractu. There is abundant 
authority to sustain this position. In the 
case of Stockett v. Watkins, 2 Gill & J. 326, 
it was held that where one gets possession 
of chattels tortiously, and converts them into 
money, the real owner may waive the tort 
and sue in assumpsit for the proceeds; and 
that action has been sustained in some 
instances where the trespasser has not part- 
ed with the chattels. "Where they have been 
returned to the owner, he may still waive 
the tort, and then recover their value for 
the time of their detention in assumpsit. 1 
Saund. PI. & Ev. 133; 1 Chit PI. 94; 1 
Mo. 643. Judgment affirmed. 



Case Wo. 7,S06b. 

JANES V. BUZZARD. 

[Hempst 259.] i 

Superior Court, Territory of Arkansas. July, 
1834. 

Appeal — Failure to File Affidavit — Dismissal. 

1. An appeal taken without the affidavit pre- 
scribed by law, must be dismissed. 

2. The ^legislature of the territory had power 
to prescribe the conditions upon which an ap- 
peal might be taken. 

Appeal from the Lafayette circuit court. 
Before JOHNSON, ESKRIDGB, and 
LACY, JJ. 

JOHNSON, Judge. This is a motion to dis- 
miss the appeal made by the appellee [Jacob 
Buzzard], the plaintiff in the court below, on 
the ground that the appellant [Massack H. 
Janes], the defendant in the court below, 
failed by himself or agent to make the affi- 
davit required by law at the time of taking 
the appeal. The fifty-fourth section of the 
statute under the title "Judicial Proceed- 
ings," in Geyer's Digest, 261, provides that, 
"if any person shall feel himself aggrieved 
by the final decree or judgment given in any 
of the circuit courts in any cause wherein 
the matter in dispute exceeds, exclusive of 
costs, the sum or value of one hundred dol- 
lars, it shall and may be lawful for such per- 
son at the term in which judgment is given, 

1 [Reported by Samuel H. Hempstead, Esq.] 



to enter his or her appeal to the superior 
court; provided that no appeal shall be 
granted to any defendant in actions of debt 
or in actions upon the case, for note, bill, 
book account, or assumpsit, unless the de- 
fendant or his agent shall make affidavit or 
affirmation stating that he does not appeal 
for the purpose of delay or vexation, but that 
he believes himself aggrieved by the judg- 
ment of the inferior court." If the proviso 
just recited be in force, the motion to dismiss 
this appeal must prevail, as the appellant 
made no affidavit or affirmation in the circuit 
court at the time he prayed the appeal. But 
it is contended that the proviso requiring the 
affidavit is repealed by subsequent legisla- 
tion. "Mr. Geyer, the compiler of the Digest, 
has marked it as repealed by the fifty-fifth 
section of the same title, and in this he was 
no doubt correct. But the fifty-fifth section 
has been subsequently repealed by the fifth 
section of an act supplementary to the sev- 
eral acts establishing courts of justice, and 
regulating judicial proceedings, passed De- 
cember 23, 1818. Pamph. Acts, 36. By the 
repeal of the fifty-fifth section, all the fifty- 
fourth section was thereby revived. By the 
repeal of a repealing statute, the original 
statute is revived. This principle of the 
common law is to be found in its earliest 
records, and is undisputed. The Bishops' 
Case; 12 Coke, 7; 1 Bl. Comm. 90. 

The organic laws of Missouri and this ter- 
ritory have been referred to for the purpose 
of showing that an appeal is given by these 
laws, and that it is not competent to the 
local legislatm'e to restrict the right of ap- 
peal. We think it is within the power of 
the legislature of the territory to prescribe 
the conditions upon which an appeal may be 
taken, provided they are not manifestly un- 
reasonable. The condition required in the 
proviso of the fifty-fourth section, is far 
from being unreasonable or improper; but, 
on the contrary, is consistent with the sound- 
est policy. 

It is further contended by the counsel for 
the appellant, that an appeal without affi- 
davit is given by the second section of an 
act in addition to an act, entitled "An act 
to amend an act regulating the mode of 
judicial proceedings in certain cases, and ex- 
tending certain powers to the general court, 
passed 21st December, 1818." We are clear- 
ly of opinion, after attentive consideration of 
this act, that it is applicable to chancery 
suits alone, and not to actions or suits at 
law. It is the opinion of the court that this 
appeal must be dismissed, on the grounds of 
a faUure of the appellant to make by him- 
self or his agent the affidavit required by 
law at the time of praying the appeal-. Ap- 
peal dismissed. 
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Case No. 7,206c. 

JANES T. MAY. 
[Hempst 288.] i 

Superior Court, Territory of Arkansas. July, 

1835. 

Weit op Erkor— Nox Pros. 

If a term intervenes between the issuing of 
the writ of error and filing the record and writ, 
the plaintiff in error will be non-prossed. 

Error to Lafayette circuit court. 
Before JOHNSON and YELL, JJ. 

YELL, Judge. This was an action of as- 
sumpsit upon promises by [Morris] May 
against [Massack H.] Janes, in the Lafayette 
circuit court. At the October term of that 
court, 1832, the plaintiff recovered a judg- 
ment against Janes for the sum of eighty-four 
dollars, besides costs. Upon this judgment, 
execution issued, and a supersedeas was 
granted, and on the 4th November, 1833, a 
writ of error was sued out returnable to the 
January term of the superior court, and on 
the 15tli of July is indorsed filed by the clerk. 

The only question in the cause which the 
court is now disposed to consider is, did the 
writ of error abate, by one term of the su- 
perior court intervening between the issuing 
of the writ of error and the filing of the rec- 
ord. This court is clearly of opinion that the 
cause should have been returned to the Jan- 
uary term of the superior court, 1834; that 
it is hi the nature of an. original writ, and 
ftiust be returned to the next term after it has 
been issued. The failure to return to the 
proper term cannot be cm:ed by an amend- 
ment, there being no clerical error or error in 
fact to amend, as the writ bears date when 
issued, and when filed in the office. Accord- 
ing to the decision of the supreme court of 
the United States in the case of Hamilton 
v. Moore, 1 Pet Gond. 168, 3 Dall. [3 U. S.] 
371, the plaintiff in the writ of error must 
be non-prossed. Ordered accordingly. 



.TANES (WILSON v.). , See Case No. 17,811. 

JANESVUiLB (CLARKE v.). See Case No. 
2,854. 

JANESVILLE GAZETTE (WHITNEY v.). 
See Case No. 17,590. 



Case ISTo. 7,S07. 

In re JANEWAY et al. 

[8 Ben. 267.] 2 

District Court, S. D. New York. Dec, 1875. 

BA^iKRtjpTCT— Composition. 

Terms of composition offered by a bankrupt 
firm to its creditors, and confirmed by the requi- 
site number and amount of creditors, were, that 

1 [Reported by Samuel H. Hempstead, Esq.] 

2 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



(Case No. 7,207) JANEWAY 

the firm was to pay 75 per cent, of its debts in 
instalments, evidenced by notes of the firm for 
such instalments, but unsecured and unen- 
dorsed; that the individual members of me farm 
were to pay their individual debts in full, by 
instalments, evidenced by their individual notes, 
unsecured and unendorsed; that the notes 
should be deliverable within ten days after the 
date of the order of the court confirming the 
resolution of composition; that, immediately 
on the recording of the resolutions of composi- 
tion, all the property of the bankrupts should 
be restored to them and the bankruptcy pro- 
ceedings disconiinued or perpetually stayed, at 
the option of the debtors: EcU, that this was no 
composition whatever, and was not for the best 
interests of all concerned, and that the court 
would refuse to call the second meeting of cred- 
itors. 
[Cited in Be Wilson, Case No. 17,781*] 

In bankruptcy. 

Carter & Eaton, for the composition. 
W. A. Ooursen, in opposition. 

BLATCHFORD, District Judge. The terms 
of the composition in this case, as confirmed 
by the required number and amount of cred- 
itors, are, that the firm of [William R.] Jane- 
way «& Co. is to pay 75 per cent, of its debts, 
in 5 equal instalments of 15 per cent, each, 
in 12, 18, 24, 30 and 36 months, evidenced by 
the notes of the firm for like amounts and 
on like times, bearing interest, but nnsecured 
and unendorsed, and the individual members 
of the firm are to pay their individual debts 
in full, in 5 equal instalments of 20 per cent, 
each, in 12, 18, 24, 30 and 36 months, evi- 
denced by their respective individual notes 
for like amounts and on like times, bearing 
interest, but unsecured and unendorsed. The 
composition further provides, that the notes 
shall be deliverable within 10 days after the 
date of the order of the court confirming the 
resolutions of composition. It also provides, 
that, immediately upon the recording of the 
resolutions by the order of the court, all the 
property, books and estate of all the debtors . 
shall be restored to them and revert to them, 
the same . as if no proceedings in view of 
their recent insolvency had taken place, and 
the proceedings in bankruptcy shall be dis- 
continued or perpetually stayed, at the option 
of the debtors, and an order to that effect 
may be entered, without further notice to the 
creditors. 

This may truly be said to be no composi- 
tion whatever. The creditors, after insti- 
tuting proceedings in involuntary bankruptcy 
against the debtors, agree to a composition 
which provides, that, as soon as the resolu- 
tion confirming the composition shall be re- 
corded, all the property of the debtors shall 
revert to them the same as if no bankruptcy 
proceedings had taken place, and an order 
discontinuing such proceedings may be enter- 
ed, at the option of the debtors, without fur- 
ther notice to the creditors. All this is to be 
done before any money is paid or any notes 
are given, and, ten days after the bankruptcy 
proceedings may be discontinued and put out 
of court, the notes are to be given. The 
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court will have lost all power to enforce even 
the giving of the notes, because the whole 
matter will be out of court. The creditors 
will be no better off than if they were to dis- 
continue themselves the proceedings they 
have commenced, without asking the com-t 
to confirm the resolution of composition, and 
then treat with the debtors for a settlement 
I certainly cannot say that I am satisfied 
that this so-called composition is for the best 
interest of all concerned. I must, therefore, 
refuse to order a second meeting of credit- 
ors. 



Case No. 7,208. 

In re JANEWAY. 

[4 N. B. R. 100 (Quarto, 26); i 18 Pittsb. Leg. 
J. 67; 4 Brewst. 250.] 

District Court, D. New Jersey. Oct. 18, 1870. 

Bankeuptoy — Trust Pkopebtt — ^Follotvisg. 

M. A. 0. and M. 0. placed in the hands of J. 
L, J. money to be invested by J. L. J. in trust 
for their benefit. J. L. J. failed to so invest the 
money, but used it in his speculations. He aft- 
erwards became bankrupt, and M. A. G. and M. 
C. petitioned to have the assignee ordered to 
refund the money to them under the 14th sec- 
tion of the bankrupt act [14 Stat. 522]. Held, 
the prayer of the petition must be denied. Prop- 
erty held in trust does not pass to the assignee 
by the proceedings in banlaruptcy, but it must 
he property that can be followed or distinguish- 
pd. When the trust property does not remain 
in specie, but has been made way with by iie 
trustee, the cestui que trusts have no longer a 
specific remedy against the estate, and must 
come in pari passu with the other creditors. 

[Cited in Hosmor v. Jewett, Case No. 6,713; 
Illinois Trust & Savings Bank v. First Nat. 
Bank, 15 Fed. 860.] 

[Cited in Halle v. National Park Bank, 140 
III. 418; Neely v. Rood, 54 Mich. 137, 19 
N. W. 921; Edson v. Angell, 58 Mich. 337. 
Distinguished in Wisconsin, M. & F. Ins. 
Go. Bank v. Manistee Salt & Lumber Co., 
77 Mich. 81, 43 N. W. 909.] 

In bankruptcy. 

NIXON, District Judge. Application Is 
made to the court on behalf of Mary Ann 
and Margaret Cool, creditors of John L. Jane- 
way, bankrupt, for a rule to show cause why 
the assignee should not pay in full to these 
creditors, out of the assets of the bankrupt's 
estate, the sum of about two thousand five 
hundred dollars, which the said Janeway 
received of them in trust for investment, be- 
fore his bankruptcy, but which he failed to 
invest, either in their names or in his own 
name, for their benefit. The evidences of his 
indebtedness, as well as the character of the 
debt, are found in three several memoranda 
given by the bankrupt to these creditors,, as 
follows: 

"Flemington, March 1, 1869. Received 
from Mary Ann and Margaret Cool, four 
hundred dollars and fifty-eight cents, to be 
invested for them. John L. Janeway." 



1 [Reprinted from 4 N. B. R. 100 (Quarto 26), 
by permission.] 



"Flemington, April 2, 1869. I have in my 
hands fourteen hundred and ninety-five dol- 
lars and eighty cents, of Mary Ann and Mar- 
garet Cool, which I hold to invest for them. 
John L. Janeway." 

"Flemington, June 7, 1869. Due Mary Ann 
and Margaret Cool, four hundred and thir- 
teen dollars, which I hold to invest for them. 
John L. Janeway." 

It is claimed, on the part of the creditors 
applying for the rule, that these sums were 
not a loan to the bankrupt, but a deposit in 
his hands as trustee, and that they are en- 
titled to be paid in full from the assets in 
the hands of the assignee, under the clause 
of the 14th section of the bankrupt act, which 
provides that no property held by the bank- 
rupt in trust shall pass by the assignment. 
It is not pretended that the money deposited 
with the bankrupt for investment can be 
identified. It Is assumed that it has gone 
into his general estate, and that the trxistee, 
instead of making the promised investment, 
has used it in his speculations. 

The principles which govern the case here 
presented are too well settled to be disturbed. 
It is true that no trust property is allowed 
to pass by the commission of bankruptcy 
from the bankrupt to the assignee; but it 
must be property that can be followed or 
distinguished. There must be some ear mark 
by which it can be recognized. As, for in- 
stance, where goods are sent to a factor to be 
disposed of, and the factor becomes a bank- 
rupt, and the goods, yet in his possession, 
can be distinguished from the general mass 
of his property, the principal may recover 
them in specie, and is not obliged to prove 
his debt under the commission; and, even 
where the bankrupt has sold the goods, if he 
has kept the money received in the sale, in 
separate bags, the principal has been permit- 
ted to claim and hold the money against the 
assignee. 

The supreme court of New York, in Kip v. 
Bank of New York, 10 Johns. 65, went a step 
further, and held, that where the trust prop- 
erty had been sold, and the money deposited 
in bank in the individual name of one of the 
trustees, but kept separate from his other 
property, there was not such a blending of 
the proceeds of the sale with the private ef- 
fects of the bankrupt, as to deprive the cestui 
que trust of his right to the same, against the 
claim of the creditors at large. To bring the 
present case within these principles, it will 
be necessary for the applying creditors to 
point out the specific assets in the hands of 
the assignee, which is their property, and 
which they propose to appropriate to the pay- 
ment of their claims; until this is done, the 
court feels constrained to adopt the rule as 
laid down by Hill, in his work on Trustees, 
to wit: "Where the trust property does not 
remain in specie, but has been made way 
with by the trustee, the cestui que trusts have 
no longer any specific remedy against any 
part of his estate in his bankruptcy or insol- 
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vency, Taut they must come in pari passu with 
the other creditors, and prove against the 
trustee's estate for the amount due them." 
The application must he denied. 
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Case Ko. 7,209. 

In re JANNEY. 

[1 MacA. Pat Cas. 86; Cranch, Pat. Dee. 143.] 

Circuit Court, District of Columbia. Dec. 13, 1847. 

Patent Office Appeals— Jurisdiction of JauGE 

— Refdsai. of CoMsfissioKEii TO Review 

Decisions of Predecessor. 

[The decision of the commissioner that he will 
not review or revise the action of his predeces- 
sor in rejecting an application, is not a ground 
of appeal to the judge under the acts of 1836 
and 1839 (5 Stat 117, 353), and such an appeal 
must be dismissed.] 

[Cited in Greenough v. Qaxk, Case No. 5,784.] 

Appeal from refusal to grant patent. 

This is an appeal from the decision of the 
commissioner of patents, in the following 
words, contained in a letter from him to 
Mr. Janney, dated patent office, October 28th, 
1847: 

"Shr: It appears by the records of this 
office that your application for letters-patent 
for alleged improvement in machinery for 
sawing stones i was examined and rejected, 
for reasons assigned, on the 3d of August, 
1843; that on the 7th of September follow- 
ing the case was reconsidered, and the deci- 
sion was again revised and affirmed. All these 
actions took place under the administration 
of the late Commissioner Ellsworth. Under 
these circumstances the decision heretofore 
made cannot be disturbed, and your applica- 
tion must stand rejected. Respectfully, 
yours, Edmund Burke. 

"Edward Janney, Esq., care J. J. Green- 
ough, Washington, D. O." 

From the commissioner's answer: 

1. I decline to entertain the request to 
again take up and examine the application,' 
on the ground that it had been solemnly ad- 
judicated and settled by my predecessor. 
The principle upon which I determined to 
settle the practice of the patent office in such 
cases is, that when it shall satisfactorily ap- 
pear that my predecessor had upon mature 
and serious consideration decided upon the 
merits of an application for a patent ad- 
versely to the claim of the applicant, the de- 
cision should not be disturbed, and the ques- 
tion should be considered as finally settled. 
And as a general rule of evidence in such cas- 
hes, I further determined that theproof of such 
final decision should be two rejections of the 
same case. Of course any other proof suf- 
ficient to show the fact would be equally sat- 
isfactory. 

2. The only matter decided (if it can be 

. 1 [Cranch, Pat Dec. 143, gives "stoves."] 
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called a decision) is, that I will not take up 
and reopen the application for any purpose 
whatever. I have made no decisions on the 
merits of the ease, i; e., whether or not the 
applicant is entitled to a patent as original- 
ly claimed by him nor as set forth in his 
proposed new claim, which has never been 
properly before me for decision. 

3. This official act, from which this appeal 
has been taken, is not a judicial but an exec- 
utive act It is not an act of which the 
honorable chief justice has jurisdiction, but 
it is an act for which I am only amenable 
to the supreme executive power of the gov- 
ernment The appeal must not be dismiss- 
ed for want of jurisdiction. 

4. The right to establish reasonable rules 
of practice, not inconsistent with law, to 
regulate and facilitate the transaction of 
business is incident to every court and 
public officer. The reasonableness of the 
rule laid down by me in this case is appar- 
ent when it is considered that without some 
such rule rejected applications would never 
be considered as finally settied, and would 
be liable to be brought up for reconsidera- 
tion at any time, however remote in time, 
to the great and continued prejudice of the 
regular business of the office. 

5. Assuming, however, that the court has 
jurisdiction, yet, according to the practice 
of the executive officers and of other de- 
partments of the government, which have 
been decided by several attorneys-general 
to be in conformity with the true intent and 
meaning of the constitution, the commission- 
er is right in refusing to re-examine appli- 
cations which have been solemnly adjudicat- 
ed and settied by his predecessor. 2 Op. 
Attys. Gen. 8; 3 Op. Attys. Gen. 1. 

6. Other grounds failing, the appeal must 
be dismissed for the reason that no patent 
has been refused Mr, Janney. Pomeroy v. 
Connison [Case Nc 11,259], 

7. The applicant's remedy Is by filing a 
new application. 

J. J. Greenough, for appellant 

W. P. N. Fitzgerald, for commissioner. 

CRANCH, Chief Judge. The last applica- 
tion for a patent was made on the 27th of 
October, 1847, some small amendment hav- 
ing been made in the specification not af- 
fecting the merits of the claim, so that it was, 
in effect, an application to the present com- 
missioner to revise and revoke the two de- 
cisions made by Mr. Ellsworth, the former 
commissioner. His refusal so to revise and 
revoke these decisions is not a ground of 
appeal under the acts of 1836 and 1839. 
The act of 1S39 gives the right of appeal to 
the judge only in cases where an appeal was 
by the previous act allowed from the de- 
cision of the commissioner to a board of 
examiners, and then only when a patent 
was refused- In the present. case he has 
, not refused a patent He decides only that 
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lie will not examine the merits of the claim, 
which has been twice rejected after a full 
examiaation by his predecessor in office. 
This refusal was not a ground for appeal to 
examiners under the seventh section of the 
act of 1836, and therefore is not a ground of 
appeal to the judge. 

Having no jurisdiction' of such an appeal, 
it is not for me to say whether the refusal 
under the circumstances of the case was 
right or wrong. There is no limit of time as 
to the appeal, and I do not perceive any rea- 
son why Mr. Janney may not now appeal 
from the decision of Mr. Ellsworth, and have 
the merits of his invention decided. I un- 
derstand the merits of both applications are 
alike. Having no jurisdiction of this appeal, 
I suppose it must be considered as dismissed. 



Case No, 7,S10. 

JANNEY V. BAGGOT. 

n Oranch, C. C 503.] i 

Circuit Court, District of Columbia. July 
Term, 1808. 

Set-Off. 

An account in bar or set-off, must be filed one 
term before trial. 

Assumpsit for goods sold and delivered. 
At the trial the defendant offered to prove 
an accovmt in set-off. The plaintiff object- 
ed, and relied on the rule of the court at 
last term, that no account shall be given in 
evidence as a set-off, unless it be filed one 
term before trial. The defendant proved 
that a few days ago, the account had been 
presented to the plaintiff, who acknowledged 
it to be just and that it ought to be set off. 
But THE COURT adhered to the rule. If 
the defendant had filed it at the last term, 
the plaintiff might have then dismissed his 
suit and prevented the costs of this term. 



Case No. 7,211. 

JANNEY V. The BELLE LEE. 

tl2 Int. Rev. Rec. 123; 2 Chi. Leg. News, 405.] 

District Court, S. D. Mississippi. June Term, 
1870. 

Vessel — Lies — Fokeiqn Port — When Allow- 
able. 

1. Hdd, that the master of a vessel in a for- 
eign port may create a lien upon the vessel for 
necessary repairs, or supplies, or for any other 
purpose necessary to enable him to continue and 
complete his voyage, provided the same cannot 
be procured by other means within the con- 
trol of the master. 

2. That ordinarily this can only be done by 
the master in command, as he is the confidential 
agent of the owners. 

3. A lien may be created to release a vessel 
from an actual, but not from a threatened sei- 
Kure. 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



[In admiralty. Suit by John Janney 
against the steamer Belle Lee.] 

Harris & Harris and W. & J. B. Yerger, 
for libellant. 
Pitman & Featheree, for respondent. 

HILL, District Judge. This libel is prose- 
cuted to recover the sum of $2,918 41, al- 
leged to be balance due libellant of a sum 
advanced to the clerk of the Belle Lee to 
prevent her seizure in the port of New Or- 
leans, for the payment of a debt due by the 
former owners of the boat, for funds ad- 
vanced to finish and furnish said boat when 
first launched. There is no controversy as 
to the sum due, or the liabilities of the boat 
when the advance was made; the only ques- 
tion being whether or not it created such a 
maritime lien on the boat as entitles the li- 
bellant to seizure and sale for the satis- 
faction of his demand. It is admitted that 
the Belle Lee, at the time this advance was 
made, was subject to all the rules of mari- 
time law of a vessel in a foreign port The 
master of a vessel in a foreign port may 
create a lien upon the vessel for necessaiy 
repairs or supplies, or for any other purpose 
necessary to enable him to continue and com- 
plete his voyage, provided the same cannot 
be procured by other means within the con- 
trol of the master. Ordinarily this can only 
be done by the master in command, as he 
is the confidential agent of the owners; but, 
if some other officer is intrusted with the 
financial affairs of the vessel, I can see no 
reason why he may not create this liability, 
and whatever contract may be made by the 
clerk or other officer, with the knowledge and 
consent of the master, it must be held as 
his act, and the owners bound thereby. 

It is insisted by the respondent, that this 
advance, being made to the clerk and not io 
the master, did not create a lien upon the 
vessel. The funds were procured by the con- 
sent of the master, and so far as this de- 
fence is concerned, it, is not well taken; 
neither do I think is the objection of stale- 
ness weU taken, imder the facts as proven 
in this case, however it might be against 
persons acquiring rights against the vessel 
bona fide and without notice of libellant's 
claim. But it is unnecessary to consider 
these questions further, as the case must 
turn upon another point In the case of 
Thomas v. Osborn, 18 How. [59 V. S.] 22, it 
is held that by the* marine law, it does not 
matter whether the repairs and supplies are 
furnished, or the money is furnished for 
their purchase, the lien is equally created. 
A lien may be created to release the vessel 
from an actual but not from a threatened 
seizure, as held in the case of The Aurora, 
1 Wheat [14 U. S.] 96; also, in the case of 
The Boston [Case No. 1,669]. This was only 
a threatened seizure. Had the Belle Lee, at 
the time the advance was made, been ac- 
tually seized for the payment of the debt due 
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to Kennet & Bell, althougli an antecedent 
debt, and one whicli did not create a lien, it 
would nevertheless, in the absence of other 
means to satisfy the same, have been a 
necessary advance, to enable the boat to 
pursue her voyage, and would have created 
the lien; but there having been no such ac- 
tual seizure, the lien was not created, and 
the libellant must look to the party to whom 
he made the advance, and to the then own- 
ers of the Belle Lee, for payment. The libel 
must be dismissed at the cost of the libel- 
lant. 



JANNEY (BOONE v.). See Case No. 1,642. 

Case No. 7,S1S. 

JANNEY et aL v. GEIGER et al. 

[1 Craneh, C. 0. 547.] i 

Circuit Court, District of Columbia. July 
Term, 1809. 

Pbomissori Note — Actios on — Indorsement — 
Averment of Consideration— Insuf- 
ficient Plea. 

1. A count upon the indorsement of a proinis- 
sory note not payable to order, without averring 
a consideration for the indorsement, is bad m 
Virginia. 

[Cited in McComber v. Clarke, Case No. 8,- 
711.] 

2. A plea that the maker of the note had, at 
the date of the writ, goods and chattels to a 
greater amount than the plaintiffs* claim, is no 
answer to an averment of insolvency. 

Assumpsit The declaration had three 
counts. 

1. The first count stated a promissory note 
made by G. N. Lyles, to Amos Allison and 
Jacob Geiger, for four hundred and seventy- 
nine dollars and eighty-nine cents, at ninety 
days, dated 17th July, 1804, for value re- 
ceived, "negotiable at the Bank of Alex- 
andria," but not payable to order, and avers 
that it was assigned by indorsement by Al- 
lison and Geiger, to the plaintiffs [Aquila 
Janney and Elisha Janney], whereby the 
plaintiffs were entitled to demand the money 
from Lyies; but that when payable, he re- 
fused to pay it, and was insolvent, of which 
the defendants had notice, whereby they be- 
came liable to pay, &c., and being liable, in 
consideration thereof promised to pay, &c. 

2. The second count stated that the defend- 
ants, in order to give a credit to the said 
note, and to induce some person or persons 
to receive the same' for the full amount and 
value thereof, and to enable the said Lyles 
to pass the same for its full value, indorsed 
the same, and delivered it to Lyles to be ne- 
gotiated by him for value received, who 
passed it to the plaintiffs for value received, 
by means whereof the plaintiffs became en- 
titled to demand of Lyles, the amount there- 
of; that when payable they demanded pay- 
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ment of Lyles, who refused; of which the de~ 
fendants had notice; that Lyles was insolv- 
ent, by means whereof the defendants be- 
came liable, &c. 

The third count was for money had and 
received. 

The defendants pleaded,—!. Non assump- 
serunt. 2. That on the day of suing out the 
writ (January 3, 1805.) Lyles had property 
in his possession, of his own proper goods 
and chattels, far exceeding the amount 
claimed by the plaintiffs. 3. That the de- 
fendants never received any value, or con- 
sideration of any kind of or from the plain- 
titfs, or any other person, for the note, or 
for their indorsement To the second plea 
there was a general demurrer and joinder. 
To the third, the plaintiffs replied, that the 
defendants indorsed the note to give it cred- 
it That after its indorsement it was as- 
signed and delivered to the plaintiffs for a 
full and valuable consideration; and that 
the plaintiffs received it upon the credit of 
the defendants as well as that of the said 
Lyles. To this replication there was a gen- 
eral demurrer and joinder. 

Mr. Youngs, for defendants, upon the ar- 
gument on the demurrers, contended that the 
first fault was in the declaration which did 
not aver any consideration for the defend- 
ants' indorsement That if the plaintiffs can 
recover at all it must be upon the principles 
of the common law, for the statute of Vir- 
ginia of the 4th of December, 1786, p. 36, 
§ 4, which makes promissory notes assigna- 
ble, only authorizes the assignee to su§ in 
his own name, but gives no right of action 
against the assignor. By the common law 
the assignor is only liable to refund what 
he has received for the note, and if he has 
received nothing is not liable at all. Mande- 
ville V. Riddle, 1 Craneh [5 U. S.] 298; Nor- 
ton V. Rose, 2 Wash. EVa.] 233; Picket v.' 
Morris, Id. 2oo; Lee v. Love, 1 Call, 497; 
Mackie v. Davis, 2 Wash. [Va.] 219. It is 
necessary, therefore, in a declaration by the 
assignee against the assignor, to state the 
consideration. 

Mr. Swaun, contra. In Vowell v. Lyles 
[Case No. 17,021], this court decided that if 
the defendant indorsed the note to give it 
credit no other consideration is necessary to 
support the action. The like instruction was 
given to the jury by this court in Patton v. 
Violett [Id. 10,839], at November term, 1807. 
TECE COURT was of opinion that the first 
count (upon the mere indorsement of a prom- 
issory note not payable to order, without 
stating any consideration) was bad, but gave 
the plauitiffs leave to amend. 

At July term, 1809, THE COURT (Duck- 
ett Circuit Judge, absent) was of opinion 
that the second plea was bad. 
Judgment for the plaintiffs. 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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Case No, 7,S13. 

JANNEY V. MANDEVILLB. 

[2 Orancli, C. G. 31.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1811. 

Writ or Inquiry — Death of Defenda:st after 
— What Pleas Allowable to AuMiisriSTRATOB. 

If the defendant die after office judgment and 
writ of inquiry awarded, his administrator can- 
not plead plene administravit; nor any other 
plea which the original defendant himself could 
not have pleaded. 

A writ of inquiry had been awarded in the 
lifetime of the defendant's Intestate. The 
defendant [Jonathan Mandeville's adminis- 
trator] offered to plead plene administravit; 
but THE COURT refused to receive the plea, 
on the authority of McKnight v. Craig's 
Adm'r (decided at the last term of the su- 
preme court of the United States, in Febru- 
ary, 1811) 6 Cranch [10 U. SO 183, where it 
was ruled that after an office judgment in 
the lifetime of the intestate, the defendant 
cannot plead any plea whidi the intestate 
could not have pleaded. 



JANNEY (NEALE v.). See Case No. 10,- 
069. 

JANNEY (PATTON v.). See Case No. 10,- 
836. 

JANNEY (PHILIPS v.). See Case No. 11,- 
095. 



Case No. 7,314. 

JANNEY et al. v. SMITH. 

[2 Cranch, C. C. 499.] i 

Circuit Court, District of Columbia, 
Term, 1824. 



Nov. 



Offer of Set-Off— Rejection by Jury — Bar to 

FORTIIER AcTIO>!'. 

A claim, which has been pleaded or offered 
in evidence as a set-off, and rejected by the ver- 
dict of the jury, will not maintain an action. 

Assumpsit, for the defendant's proportion 
of one Johnson's expenses in Tennessee, upon 
a certain business. Plea, non assumpsit, and 
issue. 

The defendant showed that the plaintiffs 
had offered and submitted this claim to the 
jury in bar of a former action brought by 
this defendant [Joseph] Smith, against these 
plaintiffs, Thomas Janney & Co., and that 
the jury did not allow it. 

Mr. Swann, for defendant, contended that 
the plaintiffs are boimd by that verdict, and 
cannot set up the claim again as a substan- 
tive cause of action. 

Mr. Hewitt, contra. In the ease of Scott 
V. English in this court [unreported], after 
the jury had rejected Scott's claim of set-off, 
he brought a suit upon it and recovered. 
The principle that multiplicity of action is 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



to be prevented does not apply; for no for- 
mer suit has been brought upon it. 

Mr. Swann, in reply. In the ease of Scott 
V. English, the objection was not taken. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided, and instructed the jury that 
if they should be satisfied by the evidence, 
that the present claim of the plaintiffs had 
been set up and insisted upon by the pres- 
ent plaintiffs as a set-off in the former action 
of Smith against them, and that it was not 
afterwards withdrawn by them from the con- 
sideration of the jury, before they retired 
to consider of their verdict, and they gave 
a verdict upon the whole matter; that ver- 
dict was conclusive against the plaintiffs in 
the present action. 



Case Wo. 7,S15. 

JANSEN et al. v. The THEODOR HEIN- 
RICH. 

BANG et al. v. The SAME. 

[Crabbe, 226.] i 

District Court, E. D. Pennsylvania. Nov. 9, 
1838. 

Seamen — Wages — Shipping Contract — How 
Construed — Entry on Voyage without Ar- 
ticles—Implied Contract— When at Liberty 
TO Leave. 

1. If there is any ambiguity, uncertainty, or 
obscurity, in the shipping contract, especially 
in the description of the voyage, the construc- 
tion most favorable to the seamen will be adopt- 
ed. 

[Cited in Goodrich v. The Domingo, Case No. 
5,543.] 

2. Where seamen enter upon a voyage, with- 
out signing shipping articles, an implied con- 
tract is presumed, which binds them to remain 
with the ship till the voyage is terminated. 

[Cited in Longstreet v. The R. R. Springer, 4 
Fed. 672.] 

3. Where seamen ship for an indefinite peri- 
od, they are at liberty to leave the ship, after 
the termination of any particular voyage, and 
the discharge of cargo at the port of delivery. 

These were libels for wages [filed by Peter 
Jansen and Hans Caspem, and by Lorenzo 
Andreas Bang, Peter Christianson, and 
Dominicus Hiord, Danish seamen, against 
the Russian ship Theodor Heinrich (Poulsen, 
master)]. 

It appeared that Jansen and Caspern 
shipped on board the Heinrich, at Liverpool, 
on the 25th August, 1837, and that the other 
libellants shipped on board the same ship, at 
Hamburg, on the 30th September, 1837, all 
of them at 10.25 roubles, or ?7 68 per month, 
and all without signing shipping articles; 
that, after the libellants Jansen and Caspem 
shipped, the Heinrich sailed to Riga, thence 
to Hamburg, where the other libellants 
shipped, thence back to Riga, thence to Lon- 
donderry, thence to Belfast, thence to Thoone 
in Scotland, thence to Constantinople, thence 
to Odessa, and thence to Philadelphia, where 
she arrived on 29tji September, 1838; that 

1 [Reported by William H. Crabbe, Esq.] 
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the libellants demanded their discharge, and 
were refused by the captain; that on the 16th 
October, 1838, at nine o'clock in the morn- 
ing, they left the ship; and that the cargo 
was not wholly discharged till the 19th Oc- 
tober, at midday. At the trial a mnster-roU 
was produced, dated at* Kiga on the first 
visit, and to which the libellants' names 
were attached, but it was not alleged that 
the signatures were theirs. To this roll was 
attached a supplemental sheet, dated at Riga 
on the second visit, and on which was the 
following certificate. "This sheet of paper be- 
longs to the muster-roll of the ship Theodor 
Heinrich, Captain Poulsen, in consequence 
whereof the following constitutes the roll of 
equipage of the ship Theodor Heinrich." 
This certificate was admitted to be signed by 
the harbor master at Riga. Immediately un- 
der the certificate was written: "After dis- 
mission of the former crew, were engaged," 
and then followed the names of the same 
crew as before, but it was not attempted to 
be proved that the libellants had signed this 
paper. After the names were the certificates 
of the proper officers .of the various ports 
which the Heinrich had visited. 

Mr. Kane, for libellants. 

Two questions arise in these cases, which 
must be decided. 1st Are the libellants en- 
titled to their discharge? 2d. Are they en- 
titled to their wages? The only contract in- 
to which they entered, was that at Riga; 
even this contract they never signed, but, 
supposing that they were bound by it, their 
duty was finished, and the contract at an 
end, so soon as the ship arrived at Riga a 
second tim6, or at any other port of dis- 
charge. From the moment of such arrival, 
up to this time, the libellants were entitled 
to their discharge whenever they demanded 
it in a legal manner. We are relieved from 
the consideration of the Russian law, be- 
cause the libellants never made themselves 
amenable to it, and never signed a contract 
which was to be interpreted by the Russian 
law. The contract is under the law of the 
port from whence the seaman sails. Babbel 
V. Gardner [Case No. 692]. There is no 
proof of any renewal of the original contract 
A renewal must be according to some form; 
but there was no renewal here by the Rus- 
sian form. Russian Code, § 124, requires 
the signature of the seamen in the presence 
of witnesses; there was nothing of this kind 
here; there was no signature whatever. But 
suppose that the libellants did renew the 
original contract, and were bound by its 
terms, what was it? It was for a voyage 
to Liverpool and back to Riga, or to some 
other port where freight could be obtained. 
This contract has been fully discharged; they 
have been to Belfast, Londonderry, and 
Thoone; a cargo of hemp has been dischar- 
ged, another has been taken in; freight has 
been obtained to Constantinople and Odessa, 
and has there been discharged; a third car- 

13FJED.0AS. — Zo 
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go has been taken on board, and the- ship 
has sailed to Philadelphia; on this last voy- 
age, most assuredly, the libellants have been 
totally released from any former contract. 
Abb. Shipp. 608, note 1. 

The libellants are entitled, at least, to the 
wages mentioned on the muster-roll, al- 
though these are less than the amount paid 
at Constantinople when they sailed thence. 
But, it is alleged, that they have forfeited 
their wages, by their" refusal to unload, and 
by their leaving the ship. As to the first. 
When they left the ship, out of 16,180 bush- 
els of rye, which composed the cargo, 13,274 
bushels were discharged. The captain had 
said, that the consignee had obtained all he 
was entitled to, and the eighteen days al- 
lowed," by the charter-party, in which to dis- 
charge, had expired. Of course, then, they 
were entitled to leave the ship. Abb. Shipp. 
644, 645; Swift v. The Happy Return [Case 
No. 13,697]; The Cotmtess of Harcourt, 1 
Hagg. Adm. 248; The Minei-va, Id. 347; The 
George Home, Id. 371; Babbel v. Gardner 
[supra]. There is no doubt about the juris- 
diction of the court The Courtney, Edw. 
Adm. 240; The Wilhelm Frederick, 1 Hagg. 
Adm. 140; Weiberg v. The St Oloff [Case 
No. 17,357]. 

Mr. Read, for respondent 

The Russian law must decide here, not the 
lex. loci, or the general maritime law. This" 
is a Russian vessel; the men entered accord- 
ing to the Russian law; and it is of no con- 
sequence whether they are Russians or no.. 
Any individual who enters on board of a 
ship is liable to the laws of the country to 
which she belongs. Every counti*y claims 
and exercises the right to regulate the serv- 
ice in its own marine. Story, Confl. Laws, 
201, 233, The original muster-roll is authen- 
ticated by the proper officer; and if it does 
not, in all respects, comply with the Russian 
Code, there must be a usage therefor. We 
admit that the original voyage ended at Riga. 
But the second instrument is an extension 
of the first, and commences a new voyage 
only to be ended by a return to Riga, and 
this additional sheet is authenticated by the 
harbor master at Riga. But, at all events, 
if the voyage was teiminable at any pdrt of 
delivery, the libellants were bound to remain 
on board till the cargo was wholly unloaded. 
Abb. Shipp. 635. 

Mr. Kane, for libellants, in conclusion. 

It has not been shown what the power of 
the harbormaster is under the Russian Code; 
that Code .requires that the seamen shall 
sign, in the presence of witnesses, and no 
power appears in the harbor master to dis- 
pense with this. 

HOPE^I^SON, District Judge. It seems to 
be admitted that the first voyage of the ship, 
from Riga to Liverpool, and back to Riga 
or some other port, was finislied and ended 
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by the return to Riga; and that the contract 
made by the libellants, whether at Liver- 
pool or at Hamburg, was fulfilled on their 
arrival at Riga. Both parties were then at 
liberty; the captain to dismiss the men, and 
the men to leave the ship. If, then, the cap- 
tain has any claim to the further service of 
these men, it must be by virtue of a new 
agreement. "We enter upon the inquiry 
whether any such new agreement was made, 
and what it was; with the preliminaiy re- 
mark, that it is incumbent upon the captain 
who claims the service, to show his title to it; 
to prove the contract by which he claims it. 
He must support his claim. It is his duty 
to see that the contract is clear and explicit, 
at least in two essential particulars, first, 
the description of the voyage, and, second, 
the rate of wages. If there is any ambigui- 
ty, uncertainty, ot obscurity in it, especially 
in the description of the voyage, ^the con- 
struction most favorable to the seamen will 
be adopted. The instrument is prepared by 
the captain; the seamen sign whatever is 
put before them, having their eye principally 
on the rate of wages. They are generally 
ignorant, illiterate, and imprudent, and it is 
often necessary to protect them against 
themselves and their own thoughtless acts. 
When, therefore, the description of the voy- 
age is not precise, but general terms are 
used, they will be limited by a reasonable 
interpretation, by the rules of natural jus- 
tice, in order to save the seamen from hard 
and oppressive conditions, arising from a 
harsh construction of general terms. It is 
on this principle that courts of admiralty, 
both in England and in this country, have 
set a reasonable limitation upon the words 
"or elsewhere," in the description of a voy- 
age. The obligations of the libellants to 
this ship must be collected from the proceed- 
ings at Riga, in October, 1837; and as we 
have written documents of what occurred 
there, they will be chiefly relied upon. The 
writing is found on a sheet attached to the 
original muster-roll, which is headed— "This 
sheet belongs to the muster-roll of the ship 
Theodor Heinrich. Captain J. D. Poulsen. 
Riga, Oct. 26, 1837." It is not easy to under- 
stand what is meant by this heading. How 
could this sheet belong to a former muster- 
roll, or contract, which was defunct, the 
voyage described in it ended, the contract 
performed, and all the parties to it— that is, 
the seamen — declared to be dismissed? This 
sheet, if it have any force as a contract, 
must have it as creating a new agreeme.it, 
between new parties, and for a new object. 
"We must then inquire, first, has it been so 
executed as to make a contract according 
to the regulations of Russia? and, second, to 
what does it bind these men? 

The Russian Code expressly requires that 
these contracts shall be signed by the mari- 
ners, in the presence of witnesses. As re- 
gards the Russian seamen on board the ship, 
this was done, at least so far as to have their 



signatures in the presence of one witness; 
but as to the libellants, they signed nothiBg, 
were required to sign nothing, on the con- 
trary, they were told by the harbor master 
that he had nothing to do with them, as 
they were not Russians. Their names were 
put down by somebody else, although they 
could write; but by whom this was done, 
or by what authority, we do not know; the 
libellants never assented to it, or even knew 
that it was done. A usage has been con- 
jectured, but there is no evidence of it; and 
we can hardly believe that, under such a 
government as that of Russia, a harbor mas- 
ter has authority to dispense with the law, 
and substitute his own act for the signatures 
of the seamen, and the attestation of wit- 
nesses. But if we should grant that the 
names of these men were put down on the 
muster-roll by their own consent, or even 
by their own hands, what do we gain by it? 
Our only question is, what did the men un- 
dertake to perforip? We look in vain to the 
second sheet for the answer. No voyage is 
there described, either in precise or general 
terms. It is declared that "This sheet of 
paper belongs to the muster-roll of the ship 
Theodor Heinrich, Captain J. D. Poulsen. 
Riga, Oct. 26, 1837. In consequence where- 
of the following constitutes the roll of equi- 
page of the ship Theodor Heinrich. Berent" 
Then follows a list containing the names of 
the crew. It goes on thus: "After dismis- 
sion of the former crew, were engaged:" and 
then we have a list with the same names as 
before; but not the least allusion to the voy- 
age to be performed. Nothing but the 
names and rate of wages. The names of 
the four Russian sailors, or their marks, are 
written by their own hands. The libellants 
did not sign. At Constantinople, the lega- 
tion of Russia at that port certify the roll, 
and insert the names of the libellants on it 
several months after they had shipped. 
This certificate has no binding force on these 
men; it is not probable that they ever saw 
or heard of it. If it was otherwise, what 
does it certify as to the voyage? That the 
ship was "bound to Philadelphia;" thus mak- 
ing Philadelphia the terminus of the voy- 
age. To get over this difficulty, it is alleged 
by the respondent that this second sheet, de- 
clared to belong to the first muster-roll, was 
a renewal, or readoption, of the original con- 
tract, as found in that muster-roll. How 
will this serve the respondent, in the only 
object of our inquiry, the description of the 
voyage for which the libellants bound them- 
selves, and from which service it is now al- 
leged they absconded or deserted, in viola- 
tion of their contract? Let us grant that 
they did adopt, or renew, the original con- 
tract. What was it? "To sail for Liver- 
pool, and thence back again to Riga, or 
some other port for which freight might be 
obtained." Here is a clear, explicit, and 
lawful description of the voyage. Perfectly 
reasonable, and easy to be understood. Will 
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the respondent contend that this was the 
voyage of the second contract? Was it so 
explained to these men? Did they ever know 
what were the terms of that original con- 
tract? There is no evidence of any such 
thing. Did the captain so understand it? 
If he did, he has been in the gross and con- 
tinued violation of his contract. On an 
agraament for a voyage from Riga to Liver- 
pool, and hack to Riga, or to some other port, 
what has he done? He has never gone to 
Liverpool at all, which was the first port of 
his destination, but he has taken these men 
to Londonderry, to Belfast, to Thoone, to 
Constantinople, to Odessa, back to Constan- 
tinople, to Philadelphia; and now claims the 
right to take them to Richmond, to Rotter- 
dam, and wherever further he may find it 
convenient or profitable. And all this is to 
be done under a contract for a voyage from 
Riga to Liverpool, and back again! Having 
no evidence, either such as is required by 
the Russian law, or even by parol, of the 
character of this contract in relation to the 
voyage to be performed, but merely the fact 
that these men did enter into the service of 
the ship, at certain stipulated wages, what 
shall we believe was the contract, judging 
from the acts of the parties, and what will 
the law imply from those acts? The libel- 
lants went on board the ship at Riga; their 
monthly wages were fixed; they sailed for 
Londonderry without objection or complaint. 
Must we not say that they agreed to that 
voyage? I cannot doubt it. They received 
wages for that service. They might there 
have left the vessel, as there was nothing to 
bind them to her. The same observation ap- 
plies to the voyages to Belfast, to Scotland, 
to Constantinople, to Odessa, to Philadel- 
phia, They were at liberty to terminate the 
connexion with the ship, at any of these 
places; or to continue in the service, and re- 
ceive the stipulated compensation. Both 
parties were equally at liberty at these 
points. But when the ship sailed from Con- 
stantinople, for Philadelphia, I consider that 
the obligation was mutual to continue their 
contract until their arrival at Philadelphia. 
It was an implied contract The seamen 
could not have left the ship, to go on board 
of another, on the brbad ocean; nor could 
the captain have so dismissed them; nor at 
any intermediate port, for, when they sailed 
for Philadelphia, they agreed to go to Phila- 
delphia. This is my construction of the im- 
plied contract, or understanding, between 
the parties, drawn from their acts; and this 
contract is the only one we have to resort to. 
Upon this view of the case, the libellants, 
on the arrival of the ship at Philadelphia, 
were no longer boimd to continue with her; 
but, if the next voyage proposed was disa- 
greeable to them, they might terminate their 
engagement here. This, however, will not 
acquit them of the duty of obedience they 
owed to the ship and her master, while at 
Philadelphia, such as they would have owed, 



(Case No. 7,215) JANSEN 

if Philadelphia had been the terminus of the 
voyage, by regular written articles of agree- 
ment. What are the facts on this part of 
the case? On the 16th October, the ship 
not being then discharged, these men left 
the ship, without leave. The ship did not 
complete her unloading for three days after. 
It is said, first, that this is a forfeiture of 
the wages, and second, that, at least, they 
are liable for damages. As to the first, I 
have explained my views of the law in Ma- 
gee V. The Moss [Case No. 8,944]. I think, 
the principles I adopted in that case are ap- 
plicable to this, and that there is no ground 
for forfeiture. As to the question of dam- 
ages. By the general maritime law, as well 
as by the Russian maritime code, seamen 
are answerable for any damage sustained 
hj, or because of a violation of, their duty. 
Where the precise damage can be proved, 
that will be the measure of damages; when 
it cannot, the court must make the assess- 
ment, according to the circumstances of the 
case. The libellants left this vessel before 
she was discharged of her cargo. They did 
so suddenly, without any notice of such an 
intention. They did so, it is true, under the 
belief that they had a right so to do; and I 
have given them credit for this belief in re- 
fusing the prayer for a forfeiture of their 
wages. As I have said, we have no specific 
evidence of damage, but it is not possible 
that four or five able-bodied seamen— more 
than half of the whole crew— could have left 
the ship, at such a time, without loss and in- 
convenience, which has been followed up by 
expenses and delays. If the libellants had 
made out a clear right for leaving the ship, 
at the time and in the manner they did, they 
certainly would not have been responsible 
for these consequeAces, But, although their 
absenting themselves was not an aggravated 
desertion of duty, there was enough of 
wrong in it to entitle the captain to some re- 
dress. In estimating it, I can not put out of 
the ease that these men have no cause of 
complauit on board; they have been sailing 
in the vessel for more than a year, without 
the least complaint against the master or his 
offic-JTS, from any one of them. Nor can I 
hesitate to believe that, although the captain 
did not secure himself for their services until 
the return of the ship to her home, yet that 
he honestly believed they would remain with 
him. Such, I doubt not, was his expecta- 
tion, but it does not make a contract. The 
conduct of these men, in continuing in the 
ship, without a word of discontent, or an in- 
timation of any. intention or desire to leave 
her, until then: arrival at Philadelphia, war- 
rants me also in the belief, that it was their 
expectation and intention to return to Rus- 
sia in the ship. They hardly expected either 
to be discharged, or to quit the vessel, at a 
port so distant from their own home, among 
a strange people, whose language was un- 
known to them. In the absence of any ill 
treatment in the ship, I must look for a mo- 
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tive for quitting her, and I find it in the In- 
formation they must have received, that the 
wages given to seamen here are much higher 
than they are earning. Imputing this motive 
to them, I shall be more liberal in my esti- 
mate of compensation to the ship, than I 
"would have been under other cu'cumstances. 
The increase of wages they will get, will ena- 
ble them, without any hardship, to meet a 
liberal compensation to the captain, for his 
losses and difficulties arising from their leav- 
ing his service. 

Decree. That the contract between the li- 
bellants and the master terminated with the 
arrival of the ship at Philadelphia, and the 
discharge of her cargo, and that the master 
has no lawful claim upon their service after 
that time; that §20 be deducted from the 
amount appearing to be due to each libellant 
respectively; and that the suits be consoli- 
dated and single costs, only, taxed and al- 
lowed. 
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Case K'o. 7,216. 

JANSEN V. The VROW CHRISTINA MAG- 
DALENA. 

[Bee 11.] 1 

District Court, D. South Carolina. Aug. 6, 
1794.2 

Breach of Neutrality— Right of Expatria- 

TIOS. 

What equipments in our ports amount to 
breach of neutrality. Under what circumstan- 
ces an American citizen may acquire a new na- 
tional character. 
[Cited in Salderondo v. Nostra Senora Del 
Oamino, Case No. 12.24T: ^ U. S. v. New 
Bedford Bridge, Id. 1^,867,] 

[See note at end of case.] 

The libel in this case states that the said 
brigantine is the property of Western and 
Ehrman of Amsterdam; and that the cargo 
on board is owned by other citizens of the 
United Netherlands, between whom and the 
United States of America there is peace and 
amity, and also a treaty of amity and com- 
merce now in full force, dated 8th October, 
1782. That the said vessel sailed from the 
island of Curracoa, on the first day of April 
last, bound to Amsterdam with a valuable 
cargo, belonging, as appears by the manifest, 
to divers citizens of the United Netherlands, 
in company with other merchant ships, under 
convoy of the Dolphin frigate, and an armed 
schooner called the Mora. That the fleet 
touched at Jamaica, and sailed from thence 
on the 27th of April. That the brigantine 
having parted with the convoy, through acci- 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 

2 [AfBrmed by the circuit court (case ^unre- 

§orted). Decree of the circuit court afiirmed in 
Dall. (3 U. S.) 133.] 



dent, near the island of Cuba, was, on the 
16th of May, fired at, and captured as prize 
by the armed schooner, L'Ami de la Liberty, 
Captain Edward Ballard, who took out part 
of the crew, put on board a prizemaster and 
a new crew, and ordered the prize to Charles- 
ton, in the state of South Carolina. That the 
captain and most of the men on board the 
armed schooner were Americans, citizens of 
the United States of America. That the next 
day, they met with another armed schooner 
called L'Ami de la Point-a-Petre, commanded 
by Captain William Talbot, who took the 
mate and foiir hands out of the brig, and 
proceeded, in company with her and the oth- 
er schooner, to Charleston, where she ar- 
rived on the 25th day of May last. That the 
said Edward Ballard is and was, on the 16th 
May last, a citizen and inhabitant of the 
United States, and a native and resident of 
the state of Vh-ginia, between whom and the 
states general of the United Netherlands 
there exist, and then existed, peace and am- 
ity. That the schooner called L'Ami de la 
Liberty is American built, and owned by citi- 
zens of America, and was equipped for war 
in the Bay of Chesapeake, in Vii-ginia, and 
at Charleston in South Carolina, by the said 
Edward Ballard and other citizens of the 
United States, contrary to, and in violation 
of the proclamations of neutrality published 
by the president of the United States, and the 
governors of Virginia and South Carolina, 
and also contrary to the laws of neutrality 
and of nations. That the said schooner is 
owned by John Sinclair and Solomon Wil- 
son, citizens and inhabitants of Virginia and 
Maryland, and by the said Edward Ballard, 
or by some or one of them; and was fitted as 
aforesaid in violation of the treaties and 
laws of the United States, of the proclama- 
tions of neutrality aforesaid, founded on such 
laws, and also contrary to the laws of na- 
tions. That the said Edward Ballard hath 
not, nor can, by the laws of the United 
States, and by treaties which the constitution 
of the said states declares to be the supreme 
law of the land, legally have any commis- 
sion, power, or authority whatsoever, to 
seize, arrest, or take a vessel belonging to 
the United Netherlands. That the seizure 
and capture aforesaid was contraiy to, and 
in direct violation of the article of a treaty 
of amity now in force between the United 
States and the United Netherlands, by force 
of which, such capture can vest no property 
in the captors, nor divest the original owners 
of their property in said vessel and cargo: 
for which reason they demand restitution of 
the same, and damages for the arrest, spolia- 
tion and detention thereof. Two exhibits 
and a manifest of the cargo were filed, with 
the libel, on the 20th day of June last, and 
a monition was issued in the usual form, 
calling upon the said Edward Ballard and 
all others having or claiming any right or 
title to bring forward the same on pain of 
having the libel taken px"o conf esse. Captain 
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Ballard declining to appear to tlie usual proc- 
lamations, or the monition on the return of 
the same, his third and last default "was pro- 
nouiiced and recorded in the usual form. 

At this period a claim was interposed by 
Captain William Talbot, on behalf of him- 
self, and the owners, officers and seamen of 
a private vessel of war, called L'Ami de la 
Point-£l-Petre, duly commissioned, armed, 
equipped, an"a appointed under the French 
republic, which said owners, officers and sea- 
men, are stated to be, all of them, citizens of 
the said republic. The claim sets forth that, 
on the 2Sth day of December 1793, Captain 
Talbot was regularly admitted a citizen of 
the republic of France, by the municipality 
of roint-il-Petre, in the island of Guadaloupe, 
under a decree of the national assembly of 
the l<^rench republic, and hath continued and 
acted as such, and against the enemies there- 
of- ever since. That he is captain and com- 
mander of the said schooner L'Ami de la 
Point-a-Petre, by virtue of a commission un- 
der the authority of the French republic, and 
as a citizen thereof, and that his commission 
bears date the -Sd day of January 1794. That 
the said vessel was fitted out, armed and 
equipped as a privateer at Point-iL-Petre, un- 
der the sanction and authority of the French 
government; and that Samuel Reddick, a 
lawful' citizen of the French republic, and 
resident in Point-a,-Petre, is the owner of 
her, and has been so since the 31st day of 
December 1793. That being on a cruize at 
sea in the said schooner, under the above 
commission, on or about the 16th day of May 
last, he discovered a vessel at sea, about ten 
leagues distant from the island of Cuba, 
which proved to be the brigantine Vrow 
Christina Magdalena aforesaid. That find- 
ing her to be Dutch property, and navigated 
by Dutchmen, pneraies to the French repub- 
lic, and liable to capture, he caused a party 
to board her as lawful prize; when, finding 
she had been previously boarded by a party 
of men from a certain armed vessel called 
L'Ami de la Libert^, commanded by Edward 
Ballard, and that they shewed no commis- 
sion authorizing them to do so, he ordered 
the party from his vessel to bring the brigan- 
tine aforesaid to Charleston, as lawful prize. 
That as his prize, and not as prize to L'Ami 
de la Liberte, the brigantine was brought in- 
to Charleston by John Remsen, as prizemas- 
ter, and others of the crew of L'Ami de la 
Point-il-Petre, who had a copy of his (Tal- 
bot's) commission with them, and who con- 
tinued on board until taken into custody of 
the marshal, by process of this court, at the- 
suit of Joost Jansen, on behalf of himself 
and the owners of the said brigantine, citi- 
zens of the United Netherlands and enemies 
at open war with France. 

Claimant contends and insists that he is a 
lawful citizen of the French republic, and ac-* 
countable only to the laws of said republic 
for acts done without the limits or jurisdic- 
tion of any other power or nation. That he 



Is duly commissioned as a French citizen; 
that his vessel was duly armed and equipped 
imder the authority of France, and is the 
property of a citizen of that republic. That 
the said brigantine being the property of 
citizens of the United Netherlands, is a law- 
ful prize; and being captured as aforesaid, 
not within the distance of a marine league 
from the coasts or shores of the United 
States, must, as well by the law of nations, 
as by treaty, remain unmolested in the hands 
of the claimant and his crew, as lawful prize. 
That he, therefore, protests against the ille- 
gality of the said suit, instituted in this 
court, and against the jurisdiction of the 
court, and their right to take cognizance of 
this matter. 

A special replication to this elaim^and plea 
has been filed, introduced with the usual 
protests, in the first place, and then pro- 
pounding against the said William Talbot, 
that he, on the 16th of May aforesaid was, 
and that he now is a citizen and inhabitant 
of the United States of America, between 
whom and the United Netherlands there is 
peace and amity. That he is a native of 
Virginia and lately resident at Norfolk in 
that state, and was master of a private mer- 
chant vessel trading from Norfolk to parts 
beyond the seas. That the schooner L'Ami 
de la Point-a,-Petre is American built, and 
owned by divers citizens and inhabitants of 
the United States, and was armed with 
eight cannon, furnished with powder and 
ball, equipped and fitted for war in the state 
of Virginia by the said William Talbot, and 
other citizens and inhabitants of the United 
States, contrary, as aforesaid, to proclama- 
tion, and to the laws of neutrality and na- 
tions. That the said schooner, formerly 
called the "Fairplay," is owned in the whole, 
or in part by John Sinclau:, of Virginia, and 
Solomon Nelson of Smithfield, in Virguiia, 
citizens and inhabitants of the United States, 
and Samuel Reddick, also a citizen and in- 
habitant of Vurginia, (though lately collu- 
sively removed to Point-a,-Petre, in Guada- 
loupe, for the purpose of privateering) and 
by the said William Talbot, or some or one 
of them, or by other citizens or inhabitants 
of the United States; and that the said ves- 
sel was fitted and equipped by order of them 
or some of them, in Virginia aforesaid. That 
the said John Sinclair hath received lately, 
in Charleston or Savannah, divers large 
sums of money, and other property from the 
said William Talbot, as his share of prizes 
heretofore captured by the- said schooner; 
and that the said William Talbot hath paid 
over the shares of the other owners to their 
respective orders, or to themselves. That 
the said William Talbot neither hath, nor, 
by law and treaty, can have any commission 
or authority whatever to seize, arrest, or 
take any vessel belonging to the United 
Netherlands. That the pretended commis- 
sion to said William Talbot was issued and 
accepted when he was a citizen or inhabitant 
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of the United States, is contrary to the laws 
of nations and of neutrality, and therefore 
void; and that any capture under pretence 
of such commission is in violation of the 
13th and 19th articles of the treaty with tiie 
United Netherlands, and cannot vest in any 
captor any right to such pretended prize; 
nor divest the original owner of his just 
right: but that such owner has good grounds 
to demand, "in this court, restitution of ves- 
sel and cargo so captured, and damages for 
arrest, spoliation, and detention. That the 
said 'William Talbot, in collusion with Ed- 
ward Ballard and others, hath broken open 
the hatches of the said brigantine, landed 
part of her cargo, broken open divers pack- 
ages, and consumed and wasted the stores 
of the vessel; and would have sold the cargo, 
if he had not been prevented by process of 
this court. That there is fraud and collu- 
sion between the said "William Talbot and 
Edward Ballard; that the two armed vessels 
are owned in part, or wholly, by the same 
persons, all of whom are citizens or inhabit- 
ants of the United States of America. That 
the two vessels sailed in company from 
Charleston, on or about the 5th day of May 
last, were consorts, and cruized together, 
and together attacked divers vessels of pow- 
ers in amity and treaty with the United 
States. The replication further alleges that 
this court, having jurisdiction both as an in- 
stance and prize court, is competent to de- 
termine this cause, notwithstanding any 
treaty, the constitution of the United States, 
or the late act of congress, which gives ju- 
risdiction to the district courts, in certain 
eases, only after the 5th June; but contains 
no clause limiting or pr^ohibiting the juris- 
diction, or preventing an appeal: it appears 
too that the brigantine was captured and 
brought within the jurisdiction of the court 
before the 5th June, viz. on 25th May. 
That, therefore, the plea should not be sus- 
tained. 

A duplicate to this replication has been ex- 
hibited and filed, which states and avers 
that the brigantine was taken on the 16th 
May, on the high and open seas; that Wil- 
liam Talbot is not a citizen of the United 
States, nor was he such on the 16th May 
aforesaid, but is and then was, a citizen of 
France. That his vessel was not fitted out, 
or armed as charged by the actor in his rep- 
lication, but was legally armed and fitted 
out at Point-IL-Petre aforesaid. That she is 
solely the property of Samuel Reddick, a 
citizen of France resident at Point-ti-Petre, 
and is in nowise owned by any American 
citizen. That his commission is legal, and 
the capture of the brigantine by virtue 
thereof is also legal, and not in violation of 
any treaty; and that as the capture was 
made beyond a marine league from the 
shores or coasts of the United States, this 
court is, by the late act of congress, deprived 
of jurisdiction herein. That if there were 
any fraud or collusion, as was pretended. 



but which he denies, (though he insists that 
such would be lawful on the high seas, as 
stratagem of war) yet the distance of the 
place of capture from the shores of the Unit- 
ed States precludes all cognizance of the 
same by this court. And he avers that John 
Sinclair is not concerned or interested in the 
said privateer, L'Ami de la Point-il-Petre, nor 
was he so at the time of the capture; nor 
has he ever remitted any sum or sums of 
money on account of prizes taken by her, but 
that she belongs wholly to the aforesaid 
Samuel Reddick. To this a triplicate or sur- 
rejoinder has been exhibited and filed in the 
usual style of the court, protesting against 
the aforesaid ' acts of the claimants, saving 
right of appeal, and relying on his libel and 
replication as good and valid in law, and 
praying as before for restitution and dam- 



BBB, District Judge. This is a cause of 
great importance, involving the law of na- 
tions, the faith of treaties, the rights of sov- 
ereignty and neutrality, the private rights of 
individuals, and the honour and justice of 
the United States. I have considered it ma- 
turely, and am prepared to give my judg- 
ment according to my best ability, faithful- 
ly, impartially, and agreeably to my view of 
the constitution and laws of the United 
States. In doing so, I am much relieved by 
the consideration that my judgment will not 
be final; for both parties have claimed that 
right of appeal wisely provided for them, 
and to which, no doubt, they will have re- 
course. The advocates on each side have, 
in the course of this investigation, entered in- 
to a vast field of argument; have contended 
for their clients, respectively, on a variety of 
grounds; and have displayed great ingenui- 
ty and legal knowledge. To repeat these 
arguments would be unnecessary; I shall 
only allude to such of them as appear most 
material. 

The principal points for the decision of the 
court appear to be: 1st. Whether this court 
has any and what jurisdiction relative to 
matters arising on the high seas. 2dly. 
AYhether the 17th article of the treaty with 
France restrain such jurisdiction; or wheth- 
er the act of the 5th of June last controls it. 
By the third section of the judiciary act of 
congress [1 Stat. 73] it is declared that there 
shall be a district court in each district to 
consist of one judge, who shall hold four 
sessions annually, and special courts at his 
discretion. By the ninth section, the powers 
of the district courts are expressed, 1st, as to 
criminal, 2d, as to civil causes. The court shall 
have exclusive original cognizance in all civil 
causes of admiralty and maritime jurisdic- 
tion; and concurrent jurisdiction with the 
courts of the several states, or the circuit 
' courts of the United States (as the case may 
be) where an alien sues for a tort only in 
violation of the law of nations, or a treaty 
of the United States. By the 2d section of 
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tlie 3d. article of tlie constitution of the Unit- 
ed States, it is declared, that the judicial 
power of the United States shall extend to 
all cases arising under the constitution and 
laws of the United States, and treaties made, 
or to be made. To all cases affecting am- 
bassadors, other public ministers and con- 
suls, and to all cases of admiralty and mari- 
time Jurisdiction. In all cases affecting am- 
bassadors, other public ministers and con- 
suls, and those in which a state shall be a 
party, the supreme court shall have original 
jurisdiction; in all other cases, appellate ju- 
risdiction under such regulations as congress 
shall mate. The circuit court has no origi- 
nal jiu'isdiction; but has appellate jurisdic- 
tion in causes of admiralty and maritime ju- 
risdiction; in which the distx-ict court alone 
has original jurisdiction. Redress must be 
had there, or nowhere. Suitors, however in- 
jured, would look in vain to the laws of this 
countiy for redress. ' They would be stopped 
in limine, and the appellate jurisdiction of 
the circuit and of the supreme courts would 
be virtually annihilated; since there would 
be no terminus a quo, no fixed point from 
which they might commence their procedure. 
In addition to the clauses ah-eady recited 
from the judiciary act, the judges of the su- 
preme court have by their decree in Glass 
V. The Betsey, 3 DaU. [3 U. S.] 6, decided 
that the several district courts throughout 
the United States possess all the powers of 
courts of admiralty, whether considered as 
instance or prize eoin.*ts. That case was 
elaborately argued, and with great ability. 
The judges of the supreme court held it un- 
der advisement for some days, and then de-. 
cided it so fully as to leave the jurisdiction 
of this court no long'er doubtful. The ques- 
tion was considered as well with respect to 
the law of nations, as to the 17th article of 
the treaty with France; and, was fully set 
at rest on both grounds. But it is said that 
the act of congress of June, 1794 [1 Stat. 
384], by declaring that the district courts 
shall take cognizance of complaints, by 
Avhomsoever instituted, in cases of captures 
made within the waters of the United States 
or within a marine league of the coasts or 
shores thereof, intended to oust them of all 
other jurisdiction. But the argument has 
no sort of force. Glass's Case [supra], had 
established the jurisdiction of the court in 
cases of neutral or American property cap- 
tured on the high seas and brought infra 
praesidia of our courts. It was there de- 
termined that, imder such circumstances, 
the American citizen, or neutral, might in- 
stitute his suit in tiie district court, and 
obtain redress from it But the act of con- 
gress now relied on goes farther, and en- 
acts that, if our jurisdictional limits are vio- 
lated, restitution shall be made even to a 
party belligerent who shall complain to the 
court, and prove his case to come within the 
l)rovisions of that act. The sisth and sev- 
enth articles of the treaty with France as- 



sert and recognize the' same right Holland, 
Prussia, and Sweden have done so by their 
several treaties with us. No state could 
maintain its peace or sovereignty, if it were 
otherwise. I have -no hesitation, therefore, 
in pronouncing that the district court has 
full jurisdiction upon the present occasion. 
I shall proceed to examine the claim and 
answer of Talbot upon the other grounds 
stated therein. This claim is filed on behalf 
of the owners, ofHcei-s, and mariners of the 
private vessel of war L'Ami de la Point-S,- 
Petre, duly commissioned, armed, and equip- 
ped under the French republic; and all the 
above-mentioned persons are stated to be 
French citizens. The replication denies this; 
and we must examine the evidence to deter- 
mine the fact The exhibit 0., by the claim- 
ant, proves that the said vessel was, on the 
31st day of December last, called the "Fair- 
play," of Norfolt, in Virginia; was owned 
by John Sinclair and Solomon Wilson; was 
equipped by them with eight guns, one hun- 
dred weight of gunpowder, some shot, and 
sundry stores. That she was sold at Point-a,- 
Petre by William Talbot, as agent or attor- 
ney to Sinclair and WilsoH, to Samuel Eed- 
dick, a native of the United States, who pur- 
chased her as having a right to do so, being a 
naturalized French citizen, made such by the 
municipality at the above place, three days 
before. The American register was then can- 
celled, to be returned to the department that 
granted it for the purpose of avoiding any 
penalty under our revenue laws. The exhibit 
A. is a certificate from the municipality of 
Guadaloupe, stating that William Talbot, a 
native of North America, was, on the 28th 
day of December, admitted a citizen of 
France. Exhibit E. is a like certificate that 
Samuel Reddick, a native of North America, 
was, on the same day, admitted a citizen of 
France. Exhibit B. is the commission of the 
governor-general of Gaudaloupe, authorizing 
Samuel Reddick, living at Point-a-Petre, to 
fit out for war, under the command of Cap- 
tain Talbot, the said schooner called L'Ami 
de la Point-a,-Petre. It bears date 2d Janu- 
ary 1794. The power of attorney from Sin- 
clair and Wilson to Talbot, authorizing him 
to sell their vessel, is dated 24th November 
1793. From these different exhibits it ap- 
pears beyond a doubt that this vessel was fit- 
ted in the United States, with guns and pow- 
der. That she sailed after the 24th Novem- 
ber, because the power of attorney is dated 
on that day. That Captain Talbot, and the 
new owner, Reddick, were made citizens on 
the 28th December. That on the 31st the 
bill of sale was executed, and that, on the. 2d 
of January, she was commissioned as a priva- 
teer. It has been insisted on that Talbot's 
answer must be taken as evidence, unless 
contradicted by more than one witness; be- 
cause the oath of a party is equal to that of 
any other single person This is only to be 
understood of cases where a party is made a 
defendant; but does not hold so strongly 
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^bere a voluntary claimant comes forward to 
swear in support of his claim. In Gilbert's 
Law of Evidence (56) there is said to he a 
great difference between the evidence of an 
answer and a voluntary affidavit. Talbot 
could not have been examined as a witness in 
this case, because he is interested. Shall he 
then avail himself of the rule of law by be- 
ing a voluntary claimant? 

Laying aside, however, for the present, any 
examination as to the ownership of the ves- 
sel, which does not seem material, we will pro- 
ceed to the cpiestion of expatriation, which 
has been brought forward in support of Tal- 
bot's right. I have perused with attention 
the cases cited on both sides as to the right 
of expatriation and emigration in the general 
manner there laid down, where no legal pro- 
hibition exists, and no prejudice is done 
thereby. The act of naturalization of con- 
gress, and the constitution of this state concur 
to sanction this doctrine: and we should with 
an ill grace refuse to our own citizens what 
we thus hold out to others. The proclama- 
tion of the president of the United States tac- 
itly acknowledges the right contended for. It 
announces that no protection would be grant- 
ed to such citizens as should by their own 
acts render themselves liable to punishment 
or forfeiture under the law of nations; and 
threatens prosecution against such as should, 
within the cognizance of our courts, violate 
the law of nations with respect to any of the 
powers at war. Much time was taken up in 
inquiring whether the certificate of Talbot's 
citizenship was agreeable or not to the laws of 
France. If the question turned on that point, 
I should have no doubt that the certificate 
from the municipality of Guadaloupe, as it is 
duly authenticated, ought to be received in ev- 
idence. We have no right to inquire whether 
the governor conformed to their constitution 
or not. We know that the national conven- 
tion has suspended many of the articles of 
the new constitution for the present; and who 
is to question their power to do so? But, 
while I admit this evidence so far, I think it 
incumbent upon me in this place to notice a 
variety of certificates, that have been made 
exhibits in this cause, from the French con- 
sul, and his chancery. The 5th article of the 
consular convention with France fixes the 
right of the consul as to what acts he may 
receive in his chancery; and declares that 
copies of such acts, duly certified under the 
seal of the consulate shall have such evi- 
dence, in the courts of the United States, as 
their originals would. Of the certificates be- 
fore me, not one conforms to this regulation; 
an(J the consul of France' must have been in- 
duced to give them either from ignorance of 
our modes of practice and rules of evidence, 
or to get rid of the importunity of the appli- 
cants. 

Admitting, however, the validity of the cer- 
tificate from the governor of Guadaloupe, the 
question occurs: had Talbot, a citizen and na- 
tive of the United States, any right to accept 



a commission to cruize against the subjects 
of the United Netherlands, who are under 
treaty of amity and commerce with us, even 
if his vessel had been altogether fitted in a 
foreign port? The 19th article of the treaty 
with Holland expressly says, that such per- 
sons shall be punished as pirates. The 15th 
article of the same treaty declares that all 
vessels and merchandize which may be res- 
cued out of the hands of pirates and robbers, 
on the high seas, without the requisite com- 
missions, shall be restored to the true pro- 
prietor. The 16th and 21st articles of our 
treaty with France are exactly conformable 
to the preceding article of the treaty with 
Holland. Now if a native and citizen of the 
United States, acting under a British or 
Dutch commission, had captured a French 
ship and brought her infra praesidia of our 
courts, we should have been required to re- 
store, and must have restored her. The 
Dutch owners are equally entitled to our jus- 
tice. 

It is contended that the 22d article of the 
treaty with Holland says, that nothing there- 
in contained shall derogate from the 9th, 
10th, 17th and 22d articles of the treaty 
with France. If the 16th and 21st articles 
had been added to the above, this might 
have been strong ground; but it cannot be 
maintained that the 17th article (which gives 
permission to the ships of war or privateers 
of France to carry their prizes where they 
please, without being subject to arrest in our 
ports,) is in any manner derogated from, 
when, on production of their commissions, 
which they are bound to shew, it appears 
that the captain and crew have, from their 
connexion with the United States, violated 
another treaty, for the" due performance of 
which we are equally bound; especially 
when that treaty is in strict conformity 
with the 16th and 21st articles of our treaty 
with France, under which we may, hereaft- 
er, be called on to furnish redress in cases 
similar to the present. If a native and 
citizen of the United States, gtiilty of trea- 
son against them, should, in order to divest 
himself of his allegiance, and get rid of the 
consequences of his crime, expatriate him- 
self, and, within three days after, take a 
commission to act against us, such a step 
would not, I conceive, exculpate him, or 
save him, if taken again, from the punish- 
ment he would justly merit. That one of 
our citizens should expatriate himself sole- 
ly with a view to make war against those 
with whom we are in treaty of peace and 
friendship, cannot amount to treason against 
the United States; but involves consequences 
not much less important, and can never be 
sanctioned by our courts, or our private 
judgments. The quo animo must enter 
largely into all considerations upon this deli- 
cate question. For my own part, I do not 
deny, generally, Talbot's right to expatriate 
himself, and become a citizen of another 
country. But I assert that he has no right, 
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in Ms new character, to injure tbe country 
of his first ana native allegiance, by open 
violation of her treaties with friendly pow- 
ers. If he does this, he makes himself 
amenable to the justice of that country; and, 
if found within her jurisdiction, will he lia- 
ble to the penalties established by her laws. 

As to Ballard, all the facts stated against 
him in the libel are admitted by his default, 
and proved by the evidence before the court. 
The commission from Admiral Vanstable to 
John Sinclair appears to have been granted 
for special pui-poses; first, to prevent the 
sailing from Norfolk, of some vessels sup- 
posed to be fitting out there, with a view to 
give intelligence of the sailing of the French 
fleet: but, that having been previously done 
by the inhabitants of Norfolk, she was next 
employed as a lookout vessel, to prevent any 
surprise to the fleet in Hampton Road, or 
the carrying of intelligence by vessels out 
of the Chesapeake. The commission is dat- 
ed on board the Tigre, on the 3d of April. 
The French fleet was then lying in Hampton 
Eoad, but sailed from thence on the 17th, 
and this vessel accompanied them. On the 
20th she arrived in Charleston, not in dis- 
tress, not armed: the embargo was then in 
existence. Sinclair, to whom the commis- 
sion had been granted, having stated to the 
French consul his inability to go to sea, the 
consul appointed Ballard in his stead. But, 
in so doing, he exceeded the powers given 
him by the consular convention, which re- 
lates altogether to acts of a civil nature, and 
to ships of a civil character. But the sub- 
stitution in this case is of a militaiy sort, 
and so the consul himself understood it; for, 
he states, in his letter to the coUeetor, that 
the vessel is commissioned by Admiral Van- 
stable, is destined by him to a secret service 
of importance, and must be allowed to go 
to sea, the embargo not relating to vessels 
so circumstanced. But the embargo com- 
prehended all vessels not military; and the 
consul's power is restricted by the conven- 
tion to those of a civil character. Ballard 
was, 6t course, substituted for Sinclair with- 
out due authority. 

The consul's application to the collector 
bears date on the 3d of May. The brigan- 
tine was taken on the 16th. In the interval, 
it has been proved that Ballard's vessel went 
into the river Savanna, and there took on 
board guns and ammunition. She has since 
come into the port of Charleston with her 
-prize. If she ever -v^as charged with secret 
despatches, or sent on a secret expedition, 
by Admiral Vanstable, she has never exe- 
cuted her commission. There is not a tittle 
of evidence to show that Ballard ever be- 
came a French citizen, or went into a French 
port. The admiral's commission to Sinclair 
was, as appears in evidence, no way improp- 
er; it does not authorize a fitting for war, 
or the capture of prizes. Such commissions, 
given in our ports, had lately been ^Glared 
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void by proclamation of Fauchet, the French 
minister. Such as had been previously is- 
sued, were by that authority, recalled; and 
the admiral knew his duty too well to con- 
travene the same, in a few weeks thereafter, 
and in breach of the laws of neutrality, and 
of nations. Ballard, therefore, had no. au- 
thority to capture. The claim put into the 
libel acknowledges this, and at the same 
time confirms what his silence had before 
shewn, viz. that the prize was taken from 
him, because he could shew no commission. 
Had the matter rested here, and had Talbot 
been duly authorized, this capture, unless 
collusion had been proved, might have been 
good. But the evidence before the court 
proves that they cruized in concert. That, 
on the following day, they captured another 
vessel, and manned the prize with a party 
from each vessel. When they were threat- 
ened with recapture, Ballard took back his 
men; and returned them on board the prize 
as soon as the fear of recapture had vanish- 
ed. And though Talbot has sworn that he 
took the prize from Ballard, because the lat- 
ter had no commission, yet the prizemaster 
and crews of both vessels remained on board, 
till her arrival in Charleston. It appears, 
.too, that the capturing vessels were in com- 
pany, and did not separate till two nights 
before. 

From such a mass of positive and cir- 
cumstantial evidence I feel myself compel- 
led to conclude that Talbot and Ballard 
cruized together by a concerted plan. That 
the prize was taken by Ballard, and coUu- 
sively resigned to Talbot, because Ballard 
had no commission, and had armed and 
equipped his vessel in a port of the United 
-States. I do not call in question the general 
right of France to capture the ships and 
property of her enemies on the high seas, 
and to refer the question of prize or no prize 
to her own tribunals. But if France has 
belligerent rights, the United States have 
a neutral character to maintain, and neutral 
duties to discharge. I am influenced by that 
consideration, by respect for our own sov- 
ex'eignty, and by regard to the law of na- 
tions, in decreeing, and I do, accordingly, 
judge, order and decree that the claim of 
the above named 'William Talbot, and his 
plea to the jurisdiction of this court be dis- 
missed with costs. And I do further order 
and decree, that the brigantine Vrow Chris- 
tina Magdalena, with her furniture and ap- 
parel, and t&e cargo on board at the time of 
her seizure and detention, be delivered over 
to the actor in this cause on behalf of the 
original owners of the same. 

[NOTE. This decree was affirmed by the cir- 
cuit court. The claimants then appealed to the 
supreme court, where the decree of the court below 
was affirmed, the justices delivering their opinions 
seriatim. Mr. Justice Paterson said that Bal- 
lard was still a citizen of the United States, 
although he had renounced his allegiance to 
Virginia. The ship he sailed on was built in 
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this conntry, and owned by citizens of Vir- 
ginia. His commission, if it attempted to au- 
tliorize him to cruise as a privateer, was of no 
validity, because granted to an American citi- 
zen, by a foreign officer, within the jurisdiction 
of the United States. Therefore we have the 
case of an American vessel, commanded by an 
American, capturing a vessel belonging to citi- 
zens of a country at peace with the United 
States. This cannot be countenanced. The 
whole transaction is a fraud. Mr. Chief Justiee 
Rutledge said that there was no evidence that 
Talbot's admission as a citizen of the French re- 
public was with a view to relinquish his native 
country. A man may at the same time enjoy 
the rights of citizenship under two govern- 
ments. 3 Ball. (3 U. S.) 133.] 
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JANUARY v. DUNCAN, 

[3 McLean, 19.] i 

Circuit Court, D. Illinois. June Term, 1842. 

GUABANTOH OP A NOTE — ACTIOX AGAINST — DE- 
MAND 05 Drawer at Matuuity. 

1. In an action against the assignor or guar- 
antor of a note, the declaration must allege 
a demand on the drawer of the note when it 1^- 
came due. 

2. In all cases where the undertaking is collat- 
eral, a demand and notice are essential. 

At law. 

Logan & Lincoln, for plaintiflC. 
Mr. Chickerlng, for defendant 

OPINION OF THE COURT. This action 
is brought upon a note given by W. B. Arch-' 
er to Joseph Dimcan, for four thousand dol- 
lars, payable five years from the 5th of Jan- 
uary, 1837. This note the defendant as- 
signed to the plaintiff, the 12th of July, 1839, 
and guarantied the payment thereof. The 
declaration alleged no demand on the drawer 
at the maturity of the note, and on this 
ground the defendant's counsel demurred. 
There is nothing in the guai-anty of this as- 
signment which excuses a demand on the 
drawer of the note when due. The nnder- 
taking of Duncan was collateral, to pay the 
money when due, if Archer, the drawer of 
the note, should fail to pay it; and in all 
such cases a demand and notice are essential 
to the maintenance of the actioij against the 
assignor or guarantor. Where there is a 
special guaranty in the note, it is a special 
conti-act between the guaiuntor and guaran- 
tee, and it does not pass to the assignee of 
the note; in such case, the action must be 
brought between the parties to the guaranty. 
The demurrer is sustained; but leave is giv- 
en to amend the declaration. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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Case "No. 7,S18. 

JANUARY V. JOHNSON COUNTY. 
[3 Dill. 392, note.]i 
Circuit Court, D. Kansas. 1874. 
Registkation Act— Muxioipal Securities. 
The act of the state of Kansas of March 2, 
18/2, providing for the registration of munici- 
pal and county bonds, is not a curative act in 
the sense that it takes away any valid defence 
which the city or county would otherwise have 
to bonds theretorore issued. 

Grant & Smith, for plaintiff. 
Mr. Cobb, for the county. 

Before MILLER, Circuit Justice. 

[In 3 Dill. 392, this case is published as a 
note to Thayer v. Montgomery County, 
Case No. 13.870.] 
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JANUARY V. JOHNSON COUNTY. 

[3 Dill. 402.] 1 

Circuit Court, D. Kansas. 1874. 

MoxiciPAL Bonds— Statute as to Levying Tax- 
es TO Pat Such Bonds Construed. 

The act of the Kansas legislature approved 
March 9, 1874 (Laws 1874, p. 45, § 7), was in- 
tended to change the mode of levying and col- 
lecting taxes to pay municipal bonds and not to 
validate or make binding upon municipalities 
bonds which would otherwise be void. 

Action [by D. A. January] on county 
bonds issued in aid of a railroad company. 
Answer, setting up a sufficient defence as 
against the company and alleging notice 
thereof to the plaintiff. On demurrer to 
the answer it was contended by the plain- 
tiff that the bonds in suit had been vali- 
dated by section 7 of chapter 39 of the 
Laws of Kansas, approved March 9, 1874, 
(Laws 1874, p. 45), amendatory of chapter 
68 of the Laws of 1872. The language of 
section 7 is as follows: "It shall be the duty 
of the proper officers of any county, city or 
township, in which bonds have been here- 
tofore issued, for any of the purposes men- 
tioned in the act to which this is amenda- 
tory, annually, at the time when other taxes 
are levied, to levy and cause to be collected 
a sufficient tax to pay the interest on all 
such bonds as the same shall become due, 
and also for the purpose of creating a sink- 
ing fund for the final redemption of such 
bonds." 

Grant & Smith, for plaintiff. 
Cobb & Cook, for the county. 

DILLON, Circuit Judge. As the act In 
which this section is found does not profess 
in its title or body to be a cui-ative act, and 
as when comparing this act with the act of 
1872 which it amended, it appears to have 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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been the purpose of section 7 to change the 
mode of levying and collecting the taxes, it 
is my opinion that it was not intended to 
have, and does not have, the effect to make 
binding upon the county, bonds which 
would otherwise be void. Demurrer over- 
ruled. 

See Thayer v. Montgomery Co. [Case No. 13,- 
870J, and cases there stated in note. 
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JANVRIN V. SMITH. 

[1 Spr. 13.] 1 

District Court, D. Massachusetts. Jan., 1842. 

ADMIRAI-TX— POTVEK OF CoURT TO GRANT A RE- 
VIEW. 

The power of granting a review, by a court of 

admiralty, is not limited to the term at which 

the original decree was passed. 

[Cited in Re Dupee, Case No. 4,183; Snow v. 

Edwards, Id. 13,145; Jackson v. Munks, 

58 Fed. 599.] 

In admiralty. • 

0. P. Curtis and B. R. Curtis, for petition- 
er. 
E. Smith, Jr., for respondent 

SPRAGTJE, District Judge. This is a libel 
of review by which the coiurt is asked to 
open for a re-heaiing a final decree of this 
court, made in June, 1841. It has been fre- 
quently asserted that a court of admiralty 
has no power to review its own decree, after 
the expiration of the term at which it was 
passed. This assertion is rested upon some 
of the doctrines of the civil law, which re- 
gards courts, like arbitrators, as functi offi- 
cio, after a final decree has been made and 
the tribunal has adjourned. But a court, 
unlike arbitrators, is a permanent tribunal, 
with continuing powers; one of which is 
to give to the prevailing party the fruits of 
his decree, by execution or other process. 
Hence it has been sometimes admitted that 
the court has power over the decree itself, 
so long as it remains unexecuted, but that 
when completely carried into effect, the pow- 
er of revision ceases. This doctrine annuls 
the technical and arbitrary restriction, which 
prohibits the court from touching its decree 
a,fter an adjournment The new limitation 
which it introduces has no rational foimda- 
tion, except upon the idea that after a com- 
plete execution of the decree, the court has 
no means of granting relief, however erro- 
neous or unjust it may be; and this is some- 
times true, and in such cases the court cer- 
tainly will not exercise the power of revi- 
sion, because a re-examination would be nu- 
gatory. But there are cases in which the 



1 [Reported by F. B. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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remedial power of the court, in a libel of 
review, would be complete, notwithstajiding 
the execution of the original decree. Thus, 
in a possessory or petitory suit for a ship, 
a decree in favor of the libellant may have 
been carried into effect by actual delivery 
of the ship to him; and yet, upon the revi- 
sion of that decree, a redelivery may be or- 
dered and made to the party from whom she 
was originally taken. However it may have 
been under the modes of procedure in the 
civil law, it is certain that under our prac- 
tice the power to grant reviews is essential 
to the due administration of justice. Cases 
may arise, not only in proceedings in rem, 
but even in suits in personam, in which de- 
crees may have been rendered disposing of, 
or affecting property to a large amount, with- 
out personal notice to the owner thereof. 
By the supreme court admiralty rules. No. 
2, the process in suits in personam may be 
a simple warrant to arrest, * * * or a 
warrant to arrest the person of the defend- 
ant, with a clause therein, if he cannot be 
found, to attach bis goods and chattels to 
the amount sued for; or, if such property 
cannot be found, to attach his credits and 
effects to the amount sued for, in the hands 
of the garnishees named therein; or, a sim- 
ple monition. Besides the errors which may 
intervene, where the party in interest has 
had no notice which will enable him to pro- 
tect his rights, others may arise from honest 
mistake or actual fraud. Even an appear- 
ance may be entered by mistake or design, 
where no authority has been given, and a 
final decree rendered upon the acts or omis- 
sions of the supposed proctor. If, in these 
and other cases of clear injustice, relief can- 
not be had by review in this court, the party 
is remediless; for no other tribunal can re- 
vise the decree, except upon appeal, and that 
is restricted to the next term of the circuit 
court It is certainly of great importance 
that judicial determination should not be 
disturbed, except for very grave and urgent 
reasons. 'Interest reipublicae ut sit finis li- 
tium," and the repose of rights and titles is 
a matter of public, as well as private con- 
cernment. But to attain this, let us not 
adopt a rule so rigid as to secure also the 
repose of ftaud and injustice. Litigation is 
indeed an evil; but courts are established 
to entertain suits for the redress of wrongs, 
and there may be as high reasons for a sec- 
ond suit as for an original one. 

Under some systems of jurisprudence no 
decree is made, imtil after such personal no- 
tice as insures the party in interest an oppor- 
tunity to defend his rights. But under our 
system such personal notice is not in all 
cases given, and if for want thereof injustice 
has been done, surely there should be a pow- 
er lodged somewhere to relieve against it 
But although that class of cases may be the 
strongest, I think that the power of review 
is not limited to them, but must rest in the 
judicial discretion of thV court, guided by 
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such rules of decision as sound principles 
of justice and policy dictate. 

Lord Stowell, in tlie case of The Fortitude, 
2 Dod. 70, says, the court "might, 'perhaps, 
* "^ * deem it not improper, in some cases, 
to suffer a cause to he reopened." But "that 
mere negligence or oversight would not he 
a sufficient ground for such an extraordi- 
nary interposition of the authority of the 
court." "A direct case of fraud, or some- 
thing equivalent to it, must be made out, 
before I can suffer such a step to be taken." 

Mr. Justice Stoiy, in the case of The New 
England [Case No. 10,151], after stating that 
he has not been able to satisfy his mind 
whether the district court possesses any ju- 
risdiction after the term is passed, proceeds 
to say, that if it has the power to entertain 
a libel of review in any case, it must be in 
very special cases, which he proceeds to 
enumerate. One of them is stated in the 
following words: "Or where ' new facts, 
changing the entire merits, have been dis- 
covered since the decree was passed, and 
there has been not only the highest good 
faith, (ubeiTima fides,) but also the highest 
diligence and an entire absence of just im- 
putations of negligence." 

The language used by these eminent ad- 
miralty judges, indicates a strong conviction 
of the necessity of the existence of this pow- 
er, and at the same time a consciousness 
that its exercise is not sanctioned by prec- 
edent. But the want of known precedents 
is of less force in admiralty, than in the ex- 
ercise of almost any other jurisdiction; for 
of the proceedings of the admiralty courts in 
this country before the Revolution, we have 
no reports, and very few reports of those 
since that time; while in England, the courts 
of common law, greedy of power, and acting 
upon the maxim "ampliare jurisdictionem." 
wielded the power of prohibition with such 
narrow jealousy of the admiralty, as to divest 
it of many of its original attributes, which, 
in later and more liberal times, have been 
restored by acts of parliament. 

Upon principle, the court ought to possess 
the power of review. With the countenance 
of such names of Lord Stowell and Mr. Jus- 
tice Story, I shall entertain this application, 
and proceed to investigate the facts upon 
which it is founded. 

(The court then went into an examination 
of the evidence, and refused the application, 
on the ground that it did not present a case 
for the exercise of the power of revision.) 

Ace. The Monarch, 1 W. Rob. Adm. 21: 2 
CJonk. Adm. (2d Ed.) 360-367. Contra, The 
Martha [Case No. 9,144]; U, S. v. The Gla- 
morgan [Id. 15,214]; The Oaithneshire [Id. 
2,294]. 
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Case No. 7,2S1. 

JARMAN v. ST. LOUIS MUT. LIFE INS. 

CO. 

[1 Flip. 548; 1 5 Ins. Law J. 504; 22 Int. Rev. 

Rec. 162; 3 Cent Law J. 303; 1 

Cin, Law Bui. 123.] 

Circuit Court, W. D, Tennessee. May 8, 1876. 

Life Issdkance — Forfeit dre fok Nok-Patment 

OF Interest on Premium Note — 

Days of Gtraoe, 

1. Premium note, when negotiable, is en- 
titled to grace as other commercial paper. 

[Cited in Pendleton v. Knickerbocker Life 
Ins. Co., 7 Fed. 179.] 

2. A tender of interest on the note, within 
the days of grace-, will prevent a forfeiture for 
non-payment of interest at maturity of note. 

Action on a policy of insm-ance. The con- 
tract was made December 19, 1867. It was 
agreed that for an annual premium of 
§339.36, to be paid for ten successive years, 
to insure the life of Robert P. Jarman for the 
use of plaintiff [Rosanna Jarman], in the 
sum of ?5,000. This was to be paid to plain- 
tiff on said Robert attaining seventy years, 
or at his death, should he die before the 
happening of such event. The policy was 
subject to the two following provisos: (1) 
That if default should be made in tne pay- 
ment of any of the annual premiums, such 
default should not work a forfeiture, but the 
amount insm'ed should be commuted or re- 
duced to such proportional part of the whole 
sum insured as the sum of the annual pay- 
ments should bear to the sum of the ten an- 
nual payments agreed to be paid. (2) If the 
insured should fail to pay annually, in ad- 
vance, the interest on any unpaid note or 
loans which might be owing to the company 
on account of any of the above mentioned 
premiums, the company should not be liable 
for the payment of the sum assured, or any 
part thereof, and the policy should cease and 
determine. The assured paid the two first 
annual premiums, and then allowed his poli- 
cy to be commuted. It was reduced to 
$1,000, one-half having been paid in cash, the 
balance by note. The last settlement with 
the company was had December 19, 1871, 
when the following note was given: "St. 
Louis, December 19, 1871. Twelve months 
after date, for value received, I promise to 
pay to the St. Louis Mutual Life Insurance 
Company $291.55, being for part premium due 
on policy No. 9,378 of said company, on the 
life of Robert F. Jarman, dated December 
19, 1867, which policy and all payments or 
profits which may become due thereon, are 
hereby pledged and hypothecated to said 
company for the payment of. this note. (Sign- 
ed) R. F. Jarman," On the 21st of Decem- 
ber, 1872, the insured telegraphed his friends 
in Washington to tender the company an- 
other year's interest upon his note. The 
tender was made before the close of office 



1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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hours, but was refused "upon tlie ground that 
the policy was lapsed, and that the forfeiture 
could not he waived without a new examina- 
tion. The assured died upon the next day, 
which was Siinday. The parties having 
waived a forfeiture, the case was argued 
and submitted to the court upon the facts 
above stated* 

Gantt, Patterson & Lowe, for plaintiff. 
Kortrecht & Craft, for defendant 



BROWN, District Judge. The first two an- 
nual premiums were paid, one-half in cash" and 
one-half by note. After the policy was com- 
muted, the outstanding notes were consolidat- 
ed into one, upon which interest was paid 
annually in advance, and the policy thus 
kept alive for the reduced sum. There ap- 
pears also to have been a small credit upon 
the note, either of cash or dividend. The 
interest was paid in advance upon the note 
of December 19, 1871. This note was ne- 
gotiable, and the maker was entitled to grace. 
It matured December 21, 1872, the 22d being 
Sunday. Had the assured elected to pay the 
note in cash, he might- have done so on that 
day. He could not have been considered in 
default for failing to pay interest on the 
19th; for, as the interest had been paid in 
advance, it must be presumed to have been 
paid in full up to the maturity of the note. 
I understand it to be the universal, custom 
at the banks, in discounting commercial pa- 
per, to reckon interest upon the days of 
gi*ace as well as upon the sixty or ninety 
days for which the bill may be discounted. 
When interest is paid in advance, that is 
the legal inference, as the paper does not 
begin to draw interest again until maturity; 
that is, until the last day of grace. 2 Pars. 
Notes & B. 398. But a tender of principal 
and interest on the 21st could have effect 
only upon the theory that no forfeiture had 
taken place by non-payment of interest on 
the 19th; for nothing less than the assent of 
the company could waive such forfeiture. 
But if no forfeiture had taken place on the 
19th, the tender of interest on the 21st was 
good. 

But the course of dealing had been such as 
to authorize the insured to infer that the 
company would not demand payment of the 
note. The policy expressly provides against 
a forfeiture for non-payment of the premium, 
for part of which a note was given, and, as 
matter of fact, the tender was not objected 
to upon the ground that it did not include 
principal as well as interest, but solely be- 
cause it was not made upon the 19th. As 
before suggested, I think the maker was 
entitled to the same time to pay the interest 
as he would have had to pay the principal, 
and that defendant was bound to accept the 
tender. The amount of policy was commut- 
ed to ?1,000. Deducting the note— $291.55— 
there remained $708.45, for which amount, 
with interest from March 22, 1873, or ninety 
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days after notice of proof of death, the 
plaintiff is entitled to judgment Judgment 
accordingly. 

NOTE [from original report in 3 Gent Law 
J. 303]. This case presents a novel, phase of 
the question now so frequently occurring in life 
insurance cases, of attempted forfeiture for 
non-payment of interest on a premium note. 
The policy contained the same two provisions, 
apparently conflicting, which existed in tlie 
cases of St. Louis Mut. Life Ins. Co. v. Grigs- 
by [10 Bush, 310]; Russum v. St. Louis Mut. 
Life Ins. Co. [1 Mo. App. 229]; and Yerger v. 
Same [3 Cent Law J. 436]. It will be remem- 
bered that in the Grigsby Case the Kentucky 
court of appeals granted equitable relief against 
the attempted forfeiture, while in the. other two 
cases it was lield that in courts of law these 
two provisions may well stand together, even 
to the extent of forfeiture of the commuted poli- 
cy, in ease the interest on the premium note 
remains unpaid. In the case now reported, the 
same court which in the Yerger Case support- 
ed the forfeiture has relieved against it on the 
ingenious theory that the interest, was not due 
and payable at the hour arbitrarily fixed by 
the policy for the payment of premium, but 
might be paid within the customary days of 
grace allowed for the payment of the principal; 
the premium note being negotiable, and there- 
fore entitled to grace. The note in question was 
not in form negotiable under the law merchant; 
but it was claimed and conceded at the trial 
that it was, in fact made at Memphis, and was- 
therefore governed by the statutes of Tennessee, 
which make all notes for the payment of money 
negotiable. 

It is difficult to read this opinion without see- 
ing in it another evidence of the inclination of 
all courts, even those of law, to relieve against 
forfeitures, when it can be done without dis- 
regarding the right of parties to make their 
own contracts. 



Case No. 7,S23. 

JARIIELL V. HARRELL et al. 

[1 Woods, 476; 7 N. B. B. 400.] i 

Circuit Court S. D. Georgia. April Term, 
1871.2 

Bankruptcy — FaiunuLEXT Convetauoe in Con- 
templation OF — Purchase by Third Party 
WITHOUT Notice— Validity. 

A person contemplating insolvency conveyed 
his property to another, in fraud of the bank- 
rupt act [of 1867 (14 Stat. 517)]," the grantee 
having notice of and participating in the fraud. 
After the appointment of an assignee in bank- 
ruptcy, tlie grantee conveyed the same property 
to a third person: Held, that if such third per- 
son were a bona fide purchaser, without notice 
of the fraud, hi3 titie was good as against the 
assignee. 

[Cited in Paddock v. Fish, 10 Fed. 129; Myers 
V. Hazzard, 50 Fed. 162, 163.] 

This bill was filed by [Elisha H. Beall] 
the assignee in bankruptcy of one [William 
L.] Jarrell, to have declared void certain 
sales and conveyances of the bankrupt's 
property alleged to have been made in fraud 
of the bankrupt act, and for the purpose of 
defrauding the creditors of the bankrupt, 
amongst others, a sheriff's deed to one 
Echols for a lot of 1,640 acres, known as the 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 17 Wall. (84 U. S.) 590.] 
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"Snelling Place," and a deed from the bank- 
rupt to the said Echols for another lot of 680 
acres, called the "Perry Place." The sheriff's 
sale took place October 1, 1867, and the con- 
veyance of the Perry place October 7, 1867. 
The evidence clearly established the facts 
that the conveyances to Echols were fraudu- 
lent, and that Echols had knowledge of the 
insolvency of Jarrell and of his fraudulent 
purpose in making the conveyance. The de- 
fendant [David B.] Harrell purchased the 
property from Echols about a year after the 
conveyance to the latter, and after the com- 
plainant had been appointed assignee of the 
bankrupt. Harrell claimed that whatever 
might have been the character of the original 
sales, he was a bona fide purchaser, without 
notice of the fraud, and this claim of Harrell 
presented the only real question in the case. 

R. F. Lyon, for plaintiff. 
H. R. Jackson and Willis A. Hawkins, for 
defendant 

BRADLEY, Circuit Justice. It is con- 
tended on behalf of the complainant, that this 
plea cannot avail the defendant, however 
well sustained by proof; that the assignee, 
as soon as he was appointed, became entitled 
to the property, and no subsequent convey- 
ance of it by Echols could give a title as 
against the assignee. I cannot yield to this 
suggestion. An assignee has no better right 
than any judgment creditor would have, to 
take the property out of the hands of a bona 
fide purchaser without notice. The real ques- 
tion is, was Harrell a bona fide purchaser 
without notice? The court then went into an 
elaborate examination of the evidence on this 
point, and reached the conclusion that the 
facts known to Harrell were sufficient to put 
him on notice of the fraudulent character of 
the title of Echols. A decree was therefore 
rendered for complainant 

[NOTE. An appeal was then taken by Har- 
rell to the supreme court, where the decree was 
affirmed in an opinion by Mr. Justice Miller, who 
said the sale to Echols was a bare-faced fraud, 
and, if Harrell did not know it when he pur- 
chased of Echols, it was because he intentionally 
shut his eyes to the truth. Mr. Justice Davis 
dissented. 17 Wall. (84 U. S.) 590.] 



Case Wo. 7,2S3. 

JARROTT V. MOBBBLY. 

[5 DiU. 253; 10 Ohi. Lep. News, 258; 5 Re- 
porter, 583.] 1 

Circuit Court, W. D. Missouri. April, 1878.2 

MuNioiPAi, Bonds fob Machine Shop Pukfoses 
— Public Purpose— Const. Mo. akt, H, § 14, as 
to "Loan of CnEoiT" to Railway Cokpora- 
TioNs, Construed. 

1. Municipal bonds must be issued for a pub- 
lic purpose, or they are void. 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted 4)y permission. 10 
Chi. Leg. News, 258, and 5 Reporter, 583, con- 
tain only pardai reports.] 

2 [Affirmed- in 103 U. S. 580.] 



2. Bonds issued under legislative authority 
in Missouri to aid a railroad company in erect- 
ing "machine shops" are, it seems, bonds is- 
sued for a public purpose. 

3. But the act authorizing such bonds must 
comply with section 14 of article 11 of the con- 
stitution, which requires the sanction of a two- 
thirds vote. As the act of March 18, 1870, 
authorized the issue of "machine shop bonds" 
in aid of a railroad company on the sanction of 
a majority vote, it is, in this respect, unconsti- 
tutional. Krekel, J., dissenting. 

[See note at end of case.] 

4. Constitutional provision as to "loan of 
credit" by municipalities to railway corpora- 
tions- (articie 11, § 14, Const. Mo. 1865), con- 
strued. 

This is an action [by Vital Jarrott] upon 
coupons from bonds issued by the defendant 
The bonds, styled "Moberly Machine Shpp 
Bonds," are dated May 1, 1872, and con- 
tain the recitals hereinafter appearing. 
They were issued under the act of March 
18, 1870 (Laws 1870, p. 163), entitled, "An 
act to authorize cities and towns to pur- 
chase lands, and to donate, lease, or sell the 
same to railroad companies;" and the bonds 
recite this act as the authority for their is- 
sue, and, also, that at the election two hun- 
dred and twenty-eight votes were cast in 
favor of the proposition, and only one vote 
was cast against it The defendant demur- 
red to the petition, on the ground that the 
act of March 18, 1870, under which the 
bonds were issued, was unconstitutional. 

John D. Stevenson, for plaintiff. 
Broadhead & Overall, for defendant 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge. This case pre- 
sents a new question in respect to munic- 
ipal bonds. The bonds recite that they 
were issued under the act of March 18, 
1870 (Laws 1870, p. 163), in pui-suance of an 
election held March 26, 1872, which was 
prior to the act of March 29, 1872 (Laws 
1872, p. 176), amending the first-mentioned 
act. This last-named act of March 29, 
1872, has, therefore, no application to the 
bonds now in suit, and is immaterial, ex- 
cept in so far as it may be regarded as a 
legislative confession that the original act, 
authorizing a majority of the qualified vot- 
ers to create such a debt as the act contem- 
plated, was in conflict with the constitution- 
al provision requiring the assent of two- 
thirds of the qualified voters. Const. 1863, 
art 11, § 14. 

The bonds in question recite that they are 
"issued in pursuance of an election held in 
said town on the 26th day of March, 1872, 
to decide whether the said town should 
piu-chase and donate to the St Louis, Kan- 
sas City, and Northern Railway Company 
two hundred acres of land for machine 
shop purposes," etc., in accordance with 
the said act of March 18, 1870. 

The purchasers of the bonds are, of 
course, charged with notice of the facts 
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therein stated. Harshman v. Bates Co., 92 
U. S. 569. They knew, therefore, the date 
of the election, the act under -which and the 
purpose for. -which the honds were issued. 

The demurrer presents two questions: 

1st The first question is, whether the par- 
ticular purpose for which these honds were 
issued, viz., for "the purpose of assisting 
and inducing the railroad company to lo- 
cate and build machine shops upon the 
land" purchased hy the city and donated to 
the company, is a public purpose in such a 
sense as to justify compulsory taxation to 
pay the debt thus incurred. 

If such aid had been given to an indi- 
vidual or to a private company proposing to 
erect shops for manufacturing or repairing 
machinery, the act would fall within the 
principles declared and established by the 
supreme court of the United States in the 
lola and Topeika Cases, and would be void. 
Loan Ass'n v. Topeka, 20 Wall. [87 U. S.] 
655; Commercial Nat Bank v. lola [Case 
No. 3,061]; Savings Ass'n v. Topeka [Id. 
2,734]. The supreme court there hold that 
a statute which authorizes the issue of 
bonds, to be paid by taxation, to aid indi- 
viduals or private corporations to' establish 
or carry on manufacturing enterprises, is 
void, because the taxation is not for a pub- 
lie purpose, although, in a remote or col- 
lateral way, the local public may be bene- 
fited thereby. Same principle: Lowell v. 
Boston, 111 Mass. 454; Allen v. Jay, 60 Me. 
124. 

But, as it is settled law in Missouri that 
aid of this character can be constitutionally 
given to railroad companies, it would seem 
to follow that if machine shops are an in- 
tegral or essential part of a railroad, or 
necessary for its convenient use and oper- 
ation (as on this demurrer we ought to as- 
sume them to be), then the act of March 18, 
1870, under which the bonds in question 
were issued, is not void within the doctrine 
of the lola and Topeka Cases., 

2d. The next question is whether the act 
of March 18, 1870, is in conflict with sec- 
tion 14 of article 11 of the state constitution 
of -1865. That section provides that "the 
general assembly shall not authorize apy 
county, city, or town to become a stock- 
holder in or to loan its credit to any com- 
pany, association, or corporation, unless 
two-thirds of the qualified voters of such 
county, city, or town, at a regular or spe- 
cial election to be held therein, shall assent 
thereto." 

The act of March 18, 1870, under which 
these bonds were issued, authorized the mu- 
nicipalities therein mentioned to purchase 
lands and donate, lease, or seU the same 
to a railroad company as a means of indu- 
cing it to locate and build its machine 
shops on the lands, and assisting it to do 
so, and for this purpose, to issue its bonds, 
to be paid by taxation, on the sanction of 
a majority vote. In the present suit, the 



bonds recite that the lands were to be pur- 
chased by the city and paid for in bonds, 
and donated to the railroad company; and 
this, the case of a purchase on credit and a 
donation, is the precise' case now presented 
for judgment 

If this is a "loan of the credit" of the 
town to the railroad company, the bonds 
are void, because the act which authorizes 
this to be done on a majority vote .is in con- 
flict with the constitution, which, in such a 
case, expressly requires the sanction of a 
two-thirds vote. What then, is a "loan of 
municipal credit" to a railroad company 
within the meaning of this provision of the 
constitution? 

The provision of the constitution confess- 
edly had its origm in the abuses and frauds 
which had, prior to 1865, been seen to. grow 
out of the unlimited power of the legis- 
lature over the subject. Literally, scores 
of charters and acts had been passed, au- 
thorizing coimty justices and municipal 
bodies to subscribe for stock in railways, 
and to issue bonds without limit as to 
amount, and without the sanction of* the 
people to be affected. 

The plain purpose of the constitution was 
to prevent or check this in the future, by 
the pro vision that municipalities shaU notbe 
permitted to incur debts in aid of railways, 
to be paid by taxation, unless two-thirds of 
the qualified voters of the municipality 
should formally assent thereto. The con- 
stitution enumerates cities, counties, and 
towns (the only incorporated public or mu- 
nicipal bodies known to the laws of Mis- 
souri), and extended the prohibition to all 
of them; and it has been held to extend to 
townships, although not named in the con- 
stitutional provision. Harshman v. Bates 
Co., 92 TJ. S. 568; Jordan v. Cass County 
[Case No. 7,517]. 

As counties, cities, and towns had and 
could have no considerable funds applicable 
to such purposes, unless procured on credit, 
the convention doubtless supposed that a 
provision that they should not become 
stockholders in any corporation, or loan 
their credit to any corporation, without a 
two-thirds vote, would effectually accom- 
plish the purpose in view, viz., to prevent 
public debts from being created for the 
benefit of railway corporations without the 
previous approval of two-thirds of the vot- 
ers on whom the consequent taxation would 
fall. 

Constitutional provisions are usually ex- 
pressed in general terms, and do not de- 
scend to the detail often necessary in legis- 
lative enactments, and they are intended to 
secure some essential right, or to prevent 
wrongs or injuries or abuses. Such provi- 
sions are protective and remedial, and are 
not to be construed with the strictness of 
penal statutes, but with reference to the 
public ends sought to be pi'otected or se- 
cured. The mischief felt by > the constitu- 
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tional convention of 1865 was that, in the 
absence of constitutional restriction, the 
legislature had conferred upon public and 
municipal officers unguarded powers of dan- 
gerous extent, the sting of the evil being 
the creation of burdensome debts to be 
paid by taxation. The remedy applied was 
that for the future municipalities should 
not be allowed to become stockholders in 
private corporations (which involves the ne- 
cessity of' paying for the stock), or to loan 
their credit to such corporations (which in- 
volves the creating of a debt for the bene- 
fit of such corporations), and both involve 
the necessity of taxation, unless two-thirds 
of the qualified voters should assent there- 
to. If the act of March 18, 1870, which 
only requires the assent of a majority, is 
valid, it would have been equally valid If 
the like power had been conferred without 
requiring any vote whatever. So that the 
real question is, whether what was done by 
the defendant city, as recited in the bonds, 
was the loan of its credit to the railway 
corporation within the meaning of the con- 
stitutional provision in this regard. 

If the bonds in suit had been executed 
and delivered directly to the railroad com- 
pany, as the consideration for its agi-ee- 
ment to locate its machine shops within the 
town, then, on the only assumption on 
which the bonds can be sustained, vis:., that 
such shops are part of the railroad, or nec- 
essary for its use, would not the execution 
and delivery of such bonds to the railway 
company be the loaning by the town of its 
credit to the company? 

It is not different in essence, and particu- 
larly in view of the object of the constitu- 
tion, viz., to prevent taxing the people with- 
out the required consent, that the town sells 
Its own bonds and gives to the company the 
proceeds, instead of the bonds themselves. 

The bonds in question, if valid, create a 
debt against the defendant city for the ben- 
efit of a railroad corporation, and are thus 
within the mischief or evil which the con- 
stitution aimed to remedy. Why, then, 
should not the constitutional provision be 
held applicable to these bonds? It cannot 
be maintained on solid grounds that the 
barrier of a two-thirds vote, weak and in- 
-effeetual as it has proved to be, can be 
-evaded by a mere change of the form of 
the aid— that is, by giving the aid in the 
shape of a donation of the proceeds of cred- 
it, instead of a subscription for stock, or, 
instead, giving the bonds directly to the 
company which the municipalii^ desires to 
assist. 

In my judgment, a municipality "loans its 
credit" to a railway company, within the 
meaning of the constitutional provision here 
involved, whenever it issues its bonds to 
assist such company in building its road, or 
any part of it, or to assist it in erecting 
shops which are necessary or useful in 
operating its road. Taylor v. Ross Co., 23 



Ohio St. 22, 76, 79; Pennsylvania R. Co. v. 
Philadelphia, 47 Pa. St 189, 194. 

This view has a direct and strong sup- 
port in the judgment of the supreme court 
of the state in the Phelps Co. Case, con- 
struing this constitutional provision. State 
V. Curators of State Univei'sity, 57 Mo. 178. 
It was there held that the legislature could 
not authorize a county to issue its bonds to 
secure the establishment of a public school 
of mines within its limits, unless the propo- 
sition was assented to by a vote of two- 
thirds of the voters. Napton, J., delivering 
the opinion of the court, inquires: "What 
was the object of the (constitutional) re- 
striction on county courts, city and town 
municipalities?" And he answers: "The ob- 
ject was plainly to prevent them from tax- 
ing the people without their consent" The 
subsequent case, in relation to Forest Park 
(County Court v. Griswold, 58 Mo. 175), is 
not considered by the supreme court as in- 
consistent with the Phelps Co. Case, above 
referred to. 

It is my judgment that the act under 
which the bonds in question were issued is 
in conflict with the constitution, and, hence, 
that the bonds are void, in whosesoever 
hands they may be. I should have so de- 
clared witiiout much hesitation if the ques- 
tion had arisen on an application to enjoin 
the issue of the bonds. I feel the increased 
difficulty of so holding in a case where the 
bonds have been issued upon a vote almost 
unanimous and afterwards negotiated for 
value, and where purchasers in actual good 
faith will be the sufferers if my view is sus- 
tained. I desire' to add that I am not in- 
sensible to the force of the argument so 
fully presented by Judge Krekel in support 
of the opposite conclusion, and I cannot but 
feel more than the usual distrust of my 
own judgment when it differs from his on a 
question of local law, and particularly on a 
question as to the meaning of a provision of 
the constitution of the state which he, as 
the president of the convention, assisted to 
frame. 

Fortunately, the result of this difference 
of opinion is that it will enable the judg- 
ment of this court to go for revision to the 
supreme court, which could not otherwise 
be done, in consequence of the amount in- 
volved not being sufficient The demurrer 
will be sustained, and judgment will be en- 
tered for the defendant. If desired, we 
will join in a certificate of division to the 
supreme court Judgment accordingly. 

KREKEL, District Judge (dissenting). 
Plaintiff, Jarrott, brings this action against 
defendant, the city of Moberly, to recover 
judgment on interest coupons detached from 
what are termed "Moberly Machine Shop 
Bonds." The petition sets out a copy of the 
bonds, showing that the city of Moberly ac- 
knowledges itself indebted to W. F. Barrows 
or bearer in the sum of §500, in current 
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funds, at Jhe Bank of America, in the city of 
New Tort, ten years aftpr date, with interest 
at ten per jcent, payable annually, on presen- 
tation of coupons, with option on part of the 
inhabitants of the town of Moberly to pay 
the bonds after three years, and payable only 
by a special tax. The bonds on their face 
recite that they were issued in pursuance of 
an election held on the 6th day of March, 
1872, to decide whether said town should pur- 
chase and donate to the St Louis, Kansas 
City, and Northern Railway Company two 
hundred acres of land for machine shop pur- 
poses, the result of said election being two 
hundred and twenty-eight votes for and one 
vote against the purchase and donation; and 
In pursuance to the order of the board of 
trustees, made on the ISth day of April, 1872, 
which order was made in accordance with an 
act of the general assembly of the state of 
Missouri, entitled "An act authorizing cities 
and towns to purchase land, and to donate, 
lease, or sell the same to railroad companies,"* 
approved March 18th, 1S70. The interest 
coupons are in the usual form. 

The petition is demurred to, setting out for 
causes that from the petition it appears that 
the city council of Moberly had no authority 
in law to issue the bonds, the pretended act 
of the legislature under authority of which 
the bonds issued being unconstitutional, and 
because it appears that the legislature of Mis- 
souri exceeded its authority in the passage 
of said law. 

The act, the constitutionality of which is 
thus brought in question, provides: 

"Section 1. It shall be lawful for the coun- 
cil of any city, or the trustees of any incor- 
porated town, to purchase lands, and to do- 
nate, lease, or sell the same to any railroad 
company, upon such terms and conditions , as 
such board may deem proper, for the use of 
assisting and inducing such railroad com- 
pany to locate and build machine shops or 
other improvements upon such lands, and for 
such purpose to levy taxes upon the taxable 
property of such city or town, and to borrow 
money and to issue the bonds of such city or 
town for such purpose: provided, a majority 
of the qualified voters of such town or city, 
at a regular or special election to be held 
therein, shall assent to such purchase and do- 
nation. 

"Sec. 2. At such election the poll-books shall 
be opened, and the ballots headed and styled 
'For the Purchase and Donation' and 'Against 
the Purchase and Donation,' and if a ma- 
jority of the votes cast shall be 'For the Pur- 
chase and Donation,' the proposition shall be 
deemed to be carried, and in that ease the 
chairman of the board of trustees of any 
town, or the mayor of any town or city, is 
hereby authorized to receive and convey, on 
behalf of said town or city, said land as 
aforesaid.'* 

The 3d section provides for the giving of 
"notice "for at least two weeks before, the 
teirms of the contract to be so submitted as 
13FED.0AS. — 24 
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agreed upon between said railroad company 
and such common council or board of trus- 
tees." 

It has been agreed that, for the purpose of 
this demurrer, all the requirements of the 
law had been complied with before the is- 
suing of the bonds. 

The constitutional provision, in violation of 
which the law quoted is claimed to have 
been passed, is found in paragraph 14, art. 
9, Const Mo. 1865, and is in these words: 

"Sec. 14. The general assembly shall not 
authorize any county, city, or town to become 
a stockholder in or to loan its credit to any 
company, association, or corporation, unless 
two-thirds of the qualified voters of such 
county, city, or town, at a regular or special 
election to be held therehi, shall assent there- 
to." 

This constitutional provision came up for 
consideration In the supreme court of Mis- 
souri in State v. Curators of State Univer- 
sity, 57 Mo. 178, in which the legality of cer- 
tain bonds issued by the county of Phelps to 
obtain the location of the school of mines was 
contested, and it was held that the provision 
cited applied, and the issuing of the bonds 
was enjoined, because no vote had been 
taken. Napton, J., closes his opinion as fol- 
lows: "It will be observed that this is a 
case in which the issue of bonds not author- 
ized hy the constitution is proposed to be ar- 
rested. When the proposed issue is not sanc- 
tioned by the requisite vote, we think it a 
suitable time to prevent the issue. After such 
bonds have been put upon the market, and 
purchasers have, invested in them, the ques- 
tion of their validity depends upon essential- 
ly different principles." In the ease before 
the court we have a vote taken, the bonds 
have been put upon the market and plaintiff 
is a purchaser of them for value. With these 
important differences between the cases, I 
feel free to consider the case before the court 
without that embarrassment which a differ- 
ence of opinion with a com-t of such high 
standing, passing upon its own constitution, 
would create. The constitutional provision 
under consideration has a legislative history 
commencing with the act of January 27, 
1837, incorporating the Louisiana and Co- 
lumbia Kailroad. By the 16th section of that 
act, county courts were authorized to sub- 
scribe stock to the company and issue the 
notes of the county for such subscriptions, 
to be signed by all the justices and attested 
by the clerk, payable at such times and places 
as might be agreed on. After such subscrip- 
tion, the justices had the right to vote the 
stock in elections of the company. In the 
charters afterwards granted to railroad com- 
panies, from time to time, by the legislature, 
this power to subscribe was embodied. No 
general railroad law was passed until 1853. 
The act of February 24th, of that year, in its 
29th section, granted to the county court of 
any county, and the city council of any city, 
the power to subscribe to the capital stock 
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of any railroad corapany organized under the 
act: "Provided, that the county court or 
city council subscribing or proposing to sub- 
scribe to such capital stock may, for informa- 
tion, cause an election to be held to ascertain 
the sense of the tax-payers of such county 
or such city as to such subscription, and as 
to -whether the same shall be paid by issues 
of county or city bonds." The act authorizes 
the collection of taxes to pay subscriptions 
and the interest on bonds which may be is- 
sued. 

These proTisions, with the body of the law, 
passed into the revision of the Missouri stat- 
utes of 1855. In the Platte Co. Case, 42 Mo. 
171, the supreme court of jMissouri decided 
that this word "may" was obligatory, and 
must be read as "shall," holding bonds is- 
sued without submission void. The legisla- 
ture soon after passed an amendatory act, by 
which the word "shall" is substituted for 
"may." 

The only constitutional provisions regard- 
ing internal improvements up to 1865 are 
found in the constitution of 1825, adopted 
soon after the admission of the state, and 
are as follows: 

"Art. 7. Internal improvements shall for- 
ever be encouraged by the government of this 
state; and it shall be the duty of the gen- 
eral assembly, as soon as may be, to mate 
provision by law for ascertaining the most 
proper objects of improvement, in relation 
both to roads and navigable waters; and it 
shall be their duty to provide by law for a 
systematic and economical application of the 
funds appropriated to those pbjects." 

In 1846 a convention framed a constitution, 
which, on submission to the people for ratifi- 
cation, was rejected. This instrument made 
no mention of internal improvements. The 
general corporation act of 1855, regarding the 
building of plank and macadamized roads, 
in its 34th section, authorized county courts 
to subscribe stock to the extent of one-half 
of the cost of constructing such roads. In 
no Missouri law or charter, not pertaining 
to rail, plank, or macadamized roads, is any 
authority found authorizing municipalities to 
subscribe stock, with or without submission. 

The laws authorizing county courts to sub- 
scribe stock in the improvements mentioned 
remained dormant until the building of rail- 
roads, about the year 1850, actually began. 
The provisions were soon made available by 
the companies needing funds for their pur- 
poses. Desiring railroads, the people quietly 
stood by and acquiesced in the exercise of the 
power by the county courts in subscribing 
stock. The legislative mind first perceived 
the danger; the requirement of submission 
in the acts of 1853 and 1855, the change of 
"may" into "shall" in 1860, the provision of 
the constitution of 1865 requiring a two- 
thirds vote, followed. These provisions un- 
dertook to keep pace with the rising railroad 
mania in Llissouri. 

Congress had made land grants, the state 



had aided certain railroads liberally, reserv- , 
ing for its security liens on the roads aided, 
which liens the companies interested sought 
to remove or subordinate to others- This was 
the condition of things in jSIissouri when the 
convention of 1865 framed the provision in 
alleged violation of which the act under 
which the "Moberly Machine Shop Bonds" 
issued was passed. Let us now examine the 
provision itself, and seek from its language 
and import to ascertain whether applicable 
to the act claimed to be unconstitutional and 
void. The act, by its terms, seeks to enable 
cities and towns to purchase lands and do- 
nate, lease, or sell them to railroad companies 
for the purpose of inducing them to build ma- 
chine shops, or other improvements, upon 
such lands, requiring a majority vote for 
sanction. The language of the constitution 
is: "The general assembly shall not author- 
ize any county, city, or town to become a 
stockholder in or loan its credit to any com- 
■pany, association, or coi-p oration, unless two- 
thirds of the qualified voters of such county, 
city, or town, at a regular or special election 
to be held therein, shall assent thereto." Did 
the city of Sloberly, by the purchase of lands 
and donating them to the railroad company, 
become a stockholder in such company, or 
loan its credit to it? A stockholder in a rail- 
road company may be said to be one who is 
interested in the funds of the company, and 
who assumes the liabilities of a stockholder. 
The city of ISIoberly, by virtue of its dona- 
tion, certainly did not become interested in 
the funds of the company, nor did it assume 
any liability of the company— hence, did not 
partake of the character of a stockholder in 
any way. It cannot, by any possibility, be 
brought within the prohibitory language of 
the constitution, "shall not become a stock- 
holder in any company." 

Did it loan its credit to the railroad com- 
pany? By making a donation it certainly did 
not loan its credit. But it is said that mon- 
ey was obtained on its bonds, in order to 
make the purchase of the land. Can this 
fairly be said to be a loan of credit to the 
company? I think not. Again, it is said that 
the constitutional provision is directed 
against the mischief, and that this case falls 
within it And here is the real point in is- 
sue—what was, in the light of the legislation 
of Missouri and the condition of the state, 
the mischief at which the constitution aimed? 
Looking at the legislative history and the 
attending circumstances, the conclusion is, 
the improvident employment of community 
credit in railroad enterprises, in which they 
could have no other than a common interest, 
and could exercise, if any, but a very limit- 
ed control. 

The Phelps Co. Case, 57 Mo. 178, and the 
St Louis Go. Court Case, 58 Mo. 175, may 
be said, so far as the case under considera.- 
tion is concerned, to fairly neutralize each 
other— the first with a leaning adverse to the 
view here taken, the latter favorable to it 
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The constitntioiial provision tinder consid- [ 
eration is found in connection with and pre- 
ceded by a prohibition regarding tiie state, 
as follows: "The credit of the state shall not 
be giveii or loaned in aid of any association 
or corporation; nor shall the state hereafter 
become a stockholder in any corporation or 
association." The credit of the state had be- 
fore that time been given or loaned to vari- 
ous railroads, and the state was, in fact, at 
the time a stockholder in a bank, both of 
which connections had proven unprofitable, 
and against them the constitutional provision 
regarding the state was directed. Following 
this constitutional provision is found the one 
in reference to counties, cities, and towns, 
identical in language, adding the requirement 
of a two-thirds vote under which they might 
act in reference to the object named. Nest 
comes the provision denying the legislature 
power to release the liens which the state had 
reserved on the railroads when providing for 
the loan of its credit to them; so that the 
loan of credit and becoming stockholders, 
both as afCecting the state as well as local 
communities, was before the mind of the con- 
vention. No other matters, except those re- 
garding internal improvements in the larger 
and extended sense, seem to have been 
thought of and considered. If the purchasing 
ct property and the donation thereof for the 
purpose of inducing the location of machine 
shops, thereby securing a local benefit, had 
been intended to be prohibited, the word "do- 
nation" could easily have been added, as in 
the constitution of Illinois, which, with this 
exception, is identical regarding the subject 
matter. How the legislative mind of Mis- 
souri had run on this subject up to 1S65, we 
have seen from what has been stated; how 
it has since run, the Amendment of the act 
of 1870, requiring a majority only, and its 
change in 1872, making two-thirds the vote 
required, and the constitution 'of "1875, al- 
together prohibitory, would indicate. This 
prohibitory clause is as follows (section 6, 
art 9): "No county, township, city, or other 
municipality shall hereafter become a sub- 
scriber to the capital stock of any railroad or 
other corporation or association, or make ap- 
propriation or donation, or loan its credit 
in aid," etc. Thus, by apt words, appropria- 
tions or donations are prohibited. The con- 
clusion reached is, that the law under which 
the "Moberly Machine Shop Bonds" were 
issued does not conflict with the constitution 
of 1865, and is a valid act; that the prohibi- 
tions of the constitution were not directed 
against the purchase and donation of prop- 
erty for the purpose mentioned in the act. 
This being so, the legislature had the power 
to authorize the city of Moberly to issue 
its bonds on a majority vote. 

Another objection to the validity of the 
"Machine Shop Bonds" is, that they were 
not issued for a public purpose. In the Fort 
Scott Case, 92 U. S. 503, bonds for similar 
Improvements were held valid. The case of 
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Burlbigton Tp. v. Beasley, 94 U- S. 310, 
seems to extend and enlarge municipal pow- 
er. Neither conflicts with the Topeka Case, 
in which bonds were held void because is- 
sued to a private corporation, carrying on its 
own and exclusively private business. As re- 
marked in one of the decisions of the supreme 
court of the United States, nearly all of the 
states have so legislated regarding railroads 
as to make them public corporations in the 
essential particulars affecting the interest of 
the coromunity. State and federal courts 
have followed in the wake legislation has 
marked out Machine shops are a legitimate 
and necessary part of a raihroad, and par- 
take with it of its public character; though 
they may be locally aided and established, 
this does not infringe upon or destroy their 
public chai-acter. In parenthesis, I may re- 
mark that this case presents, in some aspects, 
curious features as to legislative and judicial 
interpretations. The legislature passed the 
act of 1870, requiring a majority vote in case 
of donation, then amended it in 1872, requir- 
ing a two-thirds vote. The bonds in question 
upon their face recite that two hundred and 
twenty-eight votes were cast for and only one 
against the proposition, thus showing more 
than a full compliance with the acts of 1870 
and of 1872, as well as with the constitu- 
tional provision requiring a two-thirds vote. 
To declare the law under which the bonds 
issued unconstitutional makes the bonds void, 
notwithstanding the recital of facts on the 
face of the bonds that more than the two- 
thirds required had voted for the issue. Thus 
the spirit of the law is crushed in the form, 
and the law made to favor dishonesty rather 
than honesty. When such is the condition 
of things, I prefer resolving doubts in favor 
of the constitutionality of the act giving force 
to the -law enacted by the legislature. On 
the whole, I am of opinion the demurrer to 
the declaration should be overruled. 

[NOTE. The question was then certified to 
the supreme court, where the judgment was 
affirmed in an opinion by Mr. Justice Field, who 
said that the act of March 18, 1870, was un- 
constitutional in permitting the use of a city's 
credit with the assent of only a majority of its 
qualified voters. The act of February 16, 
1872, gives no authority to create an indebted- 
nees. It is merely prohibitory in its character, . 
and further legislation is needed. Mr. Justice 
Harlan dissented. 103 U. S. 580.] 
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JAEVIES V. The STATE OF MAINE. 

[36 Hunt, Mer. Mag. 326.] 

District Cdurt, N. D. New York. 1857. 

C0LLISI02T iir Heli. Gate — Steamer akd Sail— 
Mutual Fault. 

[Steamer and schooner colliding in Hell Gate 
both held in fault; the steamer for proceeding, 
without special caution, at a speed which would 
necessarily cause the vessels to pass at a point 
where the strong ebb tide created currents 
difficult to calculate, and the schooner for so 
maneuvering as to give the steamer no dear 
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notice of the side she intended to take in pass- 
ing.] 
[Cited in The Comet, Case. No. 3,050.] 

[This was a libel by William Jarvies against 
the steamboat State of Maine, for damages 
occasioned by a collision.] 

HALL, District Judge. My examination 
of this case has confirmed the impression, 
received at the hearing, that both vessels 
were in fault. The collision occurred in the 
daytime, and those in charge of the collid- 
ing vessels ought to have known that if 
they continued to approach each other with 
unabated speed they would necessarily pass 
at a point where both vessels would be 
subject to the powerful action of a strong 
ebb-tide, which, from the comrse and changes 
of the current at and near that point, would 
change suddenly and very considerably the 
course and position of the schooner, and af- 
fect to a greater or less extent the direction 
and progress of the steamer. Neither the 
one nor the other could be wholly under con- 
trol, but both would be necessarily more or 
less driven out of the track which it was 
deemed most desirable to pursue. To pass 
safely under such circumstances in the most 
difficult and dangerous portion of the narrow 
channel of Hell Gate, required very extraor- 
dinary care, and a competent degree of 
skill, on the part of those in charge of their 
respective vessels. 

Although the evidence is in many respects 
conflicting and unsatisfactory, I am of the 
opinion that the requisite diligence, care, and 
skill were not exerted on board the schooner, 
and that the steamer— which should either 
have slackened her speed and waited in 
comparatively still water until the schooner 
had passed the point of danger, or have pro- 
ceeded with the utmost care and caution, 
and if necessary at less speed until the dan- 
ger was over— was likewise in fault. Having, 
with a full knowledge of the danger, elected 
to proceed, the steamer must be held in fault, 
unless it appears that those to whose man- 
agement she was intrusted managed her with 
the requisite skill, and with the utmost care, 
and that the fault of those in charge of the 
schooner was solely the cause of the col- 
lision. I cannot say the schooner alone was 
in fault. The course and management " of 
the steamer were not such as to give the 
pilot of the schooner clear and unmistake- 
able notice of the side the master of the 
steamer intended to take in passing, and 
the helm of the schooner may have been, and 
probably was, ported a moment before the 
collision— either intentionally or instinctively, 
and involuntarily— in consequence of the un- 
certainty in regard to the steamer's intention, 
and the feeling of danger which this un- 
certainty was so well calculated to excite. 
It is also clear that there was no sufficient 
look-out kept upon the schooner, and her 
course and management were not such as to 
indicate distinctly which side of the steam- 



er, or what part of the channel, the pilot of 
the schooner intended to take; and it i& 
almost certain (although it was sworn that 
a careful look-out was kept on the steamer) 
that ^both vessels proceeded in fancied se- 
curity, or at least without any just concep- 
tion of the danger impending,— the schooner 
without shortening sail, and the steamer 
without checking her speed, until it was too 
late to prevent the collision which ensued. 

I repeat that the testimony, upon which I 
have formed these conclusions, is In many 
respects conflicting and unsatisfactory, but 
the case is certainly one of mutual fault, or 
else one of inscrutable fault,— and in either 
case the rule of the admiralty is to divide- 
the damages. There must be a reference to- 
a commissioner to ascertain the damages oc- 
casioned by the collision, which will be ap-. 
portioned between the parties, and neither 
party is to be entitled to costs as against the 
other. 



JARVIS, The WILLIAM. See Case No. 17,- 
697. 



Case mo. 7,3S5. 

JARV-5S V. The CLAIBORNE. 

[Bee, 248.] i 

District Court, D. South Carolina. Jan. 11,, 
1808. 

CoRKECTioN OP Seaman by Captain— Use op 
Deadly Weapons. 

1. Moderate eoixection on board ship is jus- 
tifiable; but deadly weapons, such as a cutlass, 
should only be used when a mutiny exists, or 
is threatened. 

[Cited in Butler v. McLellan, Case No. 2,242; 
Fuller V. Colby, Id. 5,149.] 

2. A captain who encourages disorderly be- 
haviour in bis ship is the less excusable for in- 
flicting unusual punishment for conduct arising, 
in some measure, out of that disorder. 

In admiralty. 

BEE, District Judge. Upon a careful con- 
sideration of the evidence in this case, there 
appear to have been great faults on both 
sides. At the time the fray happened, the 
whole ship's company seems to have been 
more or less intoxicated; nothing else could 
have occasioned the captain and mate to 
make a ring on board, and permit two men 
to fight a battle on deck. Such a circum- 
stance is sufficient to account for the insub- 
ordination of the crew, who ought rather to 
have been put in irons until they recovered 
their sober senses. At any rate nothing 
could justify Captain Sherwood in drawing a 
cutlass; much less in using it to infiict a 
severe wound upon the actor [John Jarvis], 
especially as he was then in irons. The law 
justifies moderate correction, and more than 
that had previously been inflicted by the 
mate, with his fist: from his apparent 

1 [Reported by Hon, Thomas Bee, District 
Judge.] 
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strength, the blows must have been severe. 
But the use of a weapon so deadly as a cut- 
lass can be justified only by reasonable ap- 
prehension, or the actual existence of mutiny. 
Jfothing of the sort appears here; the actor 
Is charged only with disobedience of the 
captain's order to go forward; and the tu- 
multuous scene that had so lately occurred 
on board, imder the sanction of the captain 
himself, might, in a degree, excuse the sail- 
or's inattention, and noncompliance. An at- 
tempt was_ made to prove that the wound 
was received by an effort to seize the cut- 
lass; but the whole account of the transac- 
tion renders this highly improbable; and the 
confinement in irons of the actor makes it 
almost impossible. It appears, indeed, both 
from tl"; evidence and a view of the wound- 
ed hand, that the actor will lose three of his 
fingers. 

Upon the whole, I consider the captain as 
highly blamable in every stage of the busi- 
ness, and I decree accordingly that he pay 
this sailor one hundred and fifty dollars, 
with all the expenses of the suit. As to the 
mate, I shall not adjudge damages against 
him, as he punished only with his fist. Mod- 
erate correction is often necessary towards 
seamen; the fist Is generally used for the 
purpose of indicting it; and bad conse- 
quences seldom follow. I have however, 
known one instance in which a blow with 
the fist occasioned death. 



Case Wo. 7,226. 

JARVrS V. CONNECTICUT MUT. LIFE 
INS. CO. 

IS Chi. Leg. News, 227; 5 Ins. Law J. 507; 6 
y" Ins. Law J. 311.] 

Circuit Court, N. D. Illinois. March, 1876. 

LiFB POLICT— SDICIDE — BURDEN' OF PROOF— EF- 
FECT OF ISTEMPEUASOE— ISSAXITY 

AS AN Excuse. 

1. The court states the law as laid down by 
the supreme court in such cases, stating when 
a. recovery may be had, althougli the party in- 
sured takes his own life, and when not. 

2. Self-destruction renders the policy void. 
The burden of proof is on the plaintifE to show 
fiuch kind and degree of insani^ as will relieve 

* the act of that consequence. 

3. The court instructed the jury, that if they 
found that the assured had impaired his healthy 
by intemperance, then the policy was void; 
that this was sufficient of itself to defeat a re- 
covery. He agreed that he should not impair 
his health by intemperance, and if he broke that 
provision a recovery cannot be had on the 
policy. 

4. If the mental condition, which would other- 
wise avoid the effect of the self-destruction 
clause, was produced by intemperance, the plain- 
tiff cannot recover. Insanity induced by viola- 
tion of one condition of the policy cannot be set 
up as an excuse for the violation of another con- 
dition, 

[This was an action at law by Lydia A. 
Jarvis against the Connecticut Mutual Life 
Insurance 'Company.] 



R. L. Divine and Hunter & Page, for plain- 
tiff. 
Isham & Lincoln, for defendant 

HOPKINS, District Judge (charging jury). 
This is an action upon a life policy for $2,- 
000 dated May, 1866, on the life of one Jar- 
vis, issued by the defendant, payable to the 
plaintiff. He died December 4, 1871. The 
proof of death is admitted to have been made 
December 23d, 1871. This entitles the plain- 
tiff to a verdict, unless it is shown that the 
deceased violated some of the conditions of 
the policy. The provisions claimed to have 
been broken are first, that the insured be- 
came intemperate so as to impair his health, 
and second, that the party came to his death 
by his own hand. The plaintiff has admit- 
ted that the insured came to his death by 
his own hand. This entitles the defendant 
to a verdict, unless the plaintiff has shown 
that the deceased was insane so as to be 
incapable of committing the act in the sense 
these words are used in the policy, that is to 
such an extent as to relieve the act of the 
character of self-destruction. The plaintiff 
on this point has the burden of proof upon 
him. I win read and adopt the charge of 
Judge Dillon, which has been approved by 
the supreme court, with reference to the 
meaning of these words in the policy, and as 
to what must be shown to avoid the act of 
self-destruction. "It is not every kind or de- 
gree of insanity which will so far excuse the 
party taking his own life, as to make the 
company insuring liable. To do this, the apt 
of self-destruction must have been the con- 
sequence of the insanity, and the mind of 
the decedent must have been so far de- 
ranged as to have made him incapable of 
using a rational judgment in regard to the 
act which he was committing. If he was im- 
pelled to the act by an insane impulse, which 
the reason that was left him did not enable 
him to resist, or if his reasoning powers were 
so far overthrown by hi§ mental condition 
that he could not exercise his reasoning fac- 
ulties on the act he was about to do, the 
company is liable. On the other hand, there 
is no presumption of law, prima facie, or 
otherwise, that self-destruction arises from 
insanity; and if you believe from the evi- 
dence, that the decedent, although excited, or 
angry, or distressed in mind, formed the de- 
termination to take his own life, because in 
the exercise of his usual reasoning faculties, 
he preferred death to life, then the company 
is not liable, because he died by his own 
hand, within the meaning of the policy." 
The supreme' court summed up the rule in 
this language: "We hold the rule on the 
question before us, to be this: If the as- 
sured, being in the possession of his ordi- 
nary reasoning faculties, from anger, pride, 
jealousy, or a desire to escape from the ills 
of life, intentionaily takes his own life, the 
proviso attaches, and there can be no recov- 
ery. If the death is caused by the volun- 
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tary act of the assured, he knowing and in- 
tending that his death shall be the result of 
his act; but when his reasoning faculties 
are so impaired that he is not able to under- 
stand, the moral ehai'acter, the general na- 
ture, consequences and effect of the act he 
is about to commit, or when he is impelled 
thereto by an insane impulse which he has 
not the power to resist, such death is not 
within the contemplation of the parties to 
the conti*act, and the insurer is liable." This 
consti-uction of these words in the policy, 
and the quantity of evidence to avoid them, 
is binding upon this court, and the testimony 
must be considered with reference to that 
construction. 

If you find that the testimony brings the 
insured's condition of mind within this doc- 
trine thus laid down by the supreme court, 
the defense of self-destruction is answered. 
Upon this point, you will look at the evi- 
dence as to his usual habits, his condition, 
his circumstances, and all the surroundings 
and influences tending to such an act, and 
bearing upon his mental condition, and de- 
termine whether, or not, the insured "jvas in 
the condition mentioned in the foregoing in- 
structions. If he was, then he was not mor- 
ally responsible for the act, and, in a legal 
sense, there was no self-destruction. If he 
was in the enjoyment of his faculties to the 
extent hereinbefore mentioned, the condition 
of the policy was broken, and the defendant 
is not liable. 

There is still the question of intemperance. 
If you should find that the insured had Im- 
paired his health by intemperance, then the 
policy is void. This is sufficient of itself to 
defeat a recovery. He agreed that he should 
not impair his health by intemperance, and 
if he broke that provision, he cannot recov- 
er. If the evidence shows you that such is 
the case, the policy is void; but the burden 
of proof upon that point, is upon the defend- 
ant. The defendant must show, to your sat- 
isfaction, that after the policy was issued, 
the insured did impair his health by habits 
of intemperance. If the evidence shows that, 
it avoids the policy. You must find it, how- 
ever, upon the evidence. If you should find 
that his intemperance produced the mental 
condition i*elied upon to avoid the effect of 
the self-destiniction clause in the policy, then 
the plaintiff cannot recover. If the insanity 
was produced by habits prohibited by the 
policy, then it cannot be set up in avoidance 
of a breach of another condition. Intemper- 
ance avoids the policy, and if intemperance 
produced the insanity, this insanity cannot 
be set up as an excuse for the violation of 
the self-destruction clause. The weight of 
the testimony is for you to settle, and it is 
for you to draw conclusions from it. Opin- 
ions of witnesses are admissible in some 
cases, and when admissible, it is the duty of 
the 3ui*y to give them such weight as they 
deem them entitled to. They are not abso- 
lutely binding upon you, but you may reject 



or receive them, as you think them worthy. 
If you find for the plaintiff, you will find the 
sum mentioned in the policy, with interest 
at six per cent., after ninety days from De- 
cember 23, 1871,— that is, from March 23, 
1ST2. 

In this case, the jury failed to agree. 
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JARYIS et al. v. KENDALL. 

[1 Hayw. & H. 237.] i 

Circuit Court, District of Columbia, April 18, 
1846. 

Tkeasurt Notes— Exdobsement—Fokgekt— 
Bona Fidje Pukchasek. 

An innocent purchaser of a treasury note for 
a full and valuable consideration, even if the 
endorsee's name is forged and the name of the 
endorser is erased, is entitled to receive the 
amount of the note from the. treasury. 

Action of trover. 

In the matter of Nathan Jarvis and John 
Winthrop Andrews, merchants, trading in 
New Orleans in the state of Louisiana under 
and in the name, style and firm of Jarvis & 
Andrews, v, John E. Kendall, a citizen and 
resident of the city and county of Washing- 
ton, D. C, it is agi'eed to docket and try said 
case on the following statement of facts for 
the purpose of ascertaining which of the par- 
ties aforesaid be entitled to receive from the 
treasury department. United States, the 
amount of the treasury note hereto annexed 
of $100. Case stated. 

On or about the 9th of September, 1842, 
Jarvis & Andrews, then the lawful owners 
and holders of said note, enclosed said note 
in a letter directed to A. W. Ely, at Char- 
lottesville, Va., put said letter with the note 
enclosed into the mail at New Orleans, La. 
In the course of transmission said note was 
stolen or lost from the mail. The endorse- 
ment of A. W. Ely on said note and the 
erasure -of the endorsement of Jarvis & An- 
drews thereon are forgeries. That on or-^ 
about the 2Sth of September, 1842, after the 
said forgeries and erasure were made, and 
while said note was in circulation, the said 
note was, in the city and state of New York, 
innocently pinrchased by said John B. Ken- 
dall for a full and valuable consideration. 

P. E, Fendall, for plaintiff. 
H. H. Dent, for defendant. 

This cause coming on to be heard on the 
within statement of facts, and after argu- 
ment of counsel and mature deliberation, it 
is this 18th day of April, 1846, ordered by 
THE COURT that the defendant is entitled 

1 [Reported by John A. Hayward, Esq., and 
Geo. G. Hazleton, Esq.] 



[13 Fed. Cas. page 375] 

to receive the amount of the note thereon 
referred to from the treasury of the United 
States. 



JAKVIS (UNITED STATES Y.). See Oases 
Nos. 15,468 and 15,469. 

JABVIS (VAJJf WINKLE v.). See Case No. 
16,883. 

JASON, The (UNITED STATES v.). See 
Case No. 15,470. 
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The JASPER. 
[3 Ware, 296.] i 
' District Court, D. Maine. April, 1862. 
Sbames — Wages— Effect of Istemperaxce. 

1. Wages allowed on the facts. 

2. Intemperance, if it wholly disqualifies a 
seaman from performing his duties, is a for- 
feiture of all wages, but, if occasional only, 
it is marked by a deduction of wages according 
to circumstances, or by the courts entirely over- 
looked. 

]&i admiralty. 

Mr. Sewall, for lihellants. 
Mr. Dana, for respondents. 

WARE, District Judge. This is a proceed- 
ing in rem for seamen's wages. Call, the 
libellant, has united, with a claim for wages, 
one for other services, during seventeen days 
on one occasion, and twenty-two days on 
another, arising before the period in which 
he claims wages. These relate to a. care of 
the vessel when she was undergoing some re- 
pairs, or when she was blocked up by ice. 
At that time he was master, and took the 
vessel on shares, he to have a certain portion 
of the earniDgs, to victual and man her, and 
the owners to keep her in repair. His re- 
lation to the vessel, the nature of the services, 
and the evidence offered in support of them, 
aU conspire to induce me to lay these claims 
out of the case. If he has any title to pay 
for these services, it may more equitably be 
adjusted in another action pending on this 
subject in another tribunal. In this ease I 
consider only his claim for wages. The stat- 
ute of the United States of 1790 [1 Stat, 
134], suspending process against the vessel 
for ten days after the voyage is ended and 
the delivery of the^ cargo, if there were no 
other objections to the defence, does not ap- 
ply to a case of this kind. The law itself is 
not of easy construction, and the courts have 
varied much in the interpretation of its mean- 
ing. Three-eighths of this vessel were^ origi- 
nally bought by the proceeds of a 'farm, 
given to Call's wife, with an understanding 
that he was to go in her as master, and in 
this capacity he entered on board September 
29, 1858, and continued as master till May 
21, 1859. At that time, either because some 

1 [Reported by George F. Emery, Esq.] 
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of the part owners became dissatisfied with 
him, or because he, being in embarrassed 
circumstances, was fearful that the freight 
due to him would be seized by his creditors, 
the papers of the vessel were indorsed to 
Hamlin, who was a hand on board. This 
was at Bangor. From this time Hamlin 
signed the bills of lading and collected the 
freight, beginning at Bangor and Providence, 
where she was then bound. Call went in 
her as a hand from that time, as long as he 
continued in the vessel. No shipping articles 
were signed, and there was nothing in writ- 
ing to prove the nature of the contract. 
Everything was left to the uncertainty of a 
verbal understanding, and even the rate at 
which Call was to be paid was not agreed. 
The whole matter was left in that way that, 
unless there was the greatest good faith on 
both sides, a controversy would be likely to 
arise when the parties came to a final settle- 
ment. Whatever might have been the pri- 
vate understanding between the parties, 
Hamlin, after that change of the papers, be- 
came legally master and known as such to 
all who dealt with the vessel. Call was only 
a seaman, whether he occupied the place of 
mate or only foremast hand. His claim for 
wages, if any, commenced at that time, and 
depends on the character in which he went, 
whether as master or not. The record 
proof, certahily, about which there can be 
no dispute, is that he was not master. Ham- 
lin's testimony has been taken by the own- 
ers, and from this it appears that he him- 
self performed all the duties of master. He 
signed the bills of lading, collected the 
freight, paid the crew, and in all respects ap- 
peared as master to strangers. He, indeed, 
says that he collected the freight as agent for 
Call, and paid it over to him. But all this 
was done verbally, and he has no written 
voucher to show to affect Call, neither for tie 
freight paid over nor for Call's wages. As 
Call signed no shipping paper, this is the 
least that is to be expected. And even to 
this day Hamlin has had no settlement with 
the owners, nor do we know how he took 
the vessel, either on shares or for monthly 
wages. Even If he stood before the court 
as an unimpeachable witness, his testimony 
alone would be hardly sufficient to meet Call's 
claim for wages. But even the admissibility 
of that part of his testimony is, to say the 
least, very doubtful, as he would be per- 
sonally liable for the wages. In such a case 
written proof of payment ought to be re- 
quired. If he paid freight to Call, it is to be 
remembered that Call's wife was part owner, 
and, as such, entitled to a part of it, and 
cannot be allowed on the evidence oflCered in 
this case, as part payment of wages. These 
I allow from the time of the change of the 
papers, so long as Call served in the vessel, 
which, according to his statement in the libel, 
was to the Sth of October. As no particular 
sum was agreed upon, I allow them at ?20 
per month. 
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But to this change the claimants set np a 
forfeiture on account of habitual intemper- 
ance. This Is the besetting sin of seamen, 
and, if fully proved, is a just ground of 
forfeiture, because it disqualifies a man from 
performing his duty. But when the offence 
is only occasional, the courts have not been 
in the habit of inflicting the highest penalty. 
It may be marked only by diminished wages. 
Though the evidence proves that Call was 
not so prudent in the use of intoxicating 
drink as he ought to be, it enthrely fails of 
proving him incapable of duty at any time 
when he was called on. 

An offset is also offered of a sail furtively 
taken from the vessel. If it was originally 
taken animo f urandi, it was given up. What 
is the true value of this sail is not to be deter- 
mined from the evidence. Some of the wit- 
nesses say it was of greater and some of less 
value, varying singularly in their estimate. 
It was a square sail and not constantly used. 
In 1856 this sail was repaired as an old sail. 
It was of thin cotton duck, and kept in use 
until 1859, about three years. I say this sail, 
for it has not been pretended that a new 
sail was provided, and it could not, at that 
time, have been of any value except for pa- 
per. If five dollars are allowed for this, I 
think it enough. 

Wages, at ?20 per month, for four 
months and nine days $87 00 

For the sail deduction 5 00 



$92 00 



Case ISTo, 7,SS9. 

JASPER et aL v. POUTER et al. 

[2 McLean, 579.] i 

Circuit Court, D. Michigan. Oct Term, 1841. 

Practice — Depositioxs — Administratiox op 
State Laws by Federal Courts. 

1. The courts of the United States are pre- 
sumed to know the laws of the respective states, 
and they will determine who, under the laws of 
the state, have a right,- by the act of congress, 
to take depositions. 

[Cited in U. S. v. Tilden, Case No. 16,520.] 

2. The official character of the person taking 
a deposition will be presumed, without further 
proof. 

[Cited in Crane v. Thayer, 18 Vt. 167.] 

[This was an action at law by Jasper and 
Tibbits against Porter and others.] 

OPINION OF THE COURT. In this case 
an objection being made to the admission of 
certain depositions, on the ground that it did 
not appear that the officer, taking the same, 
was authorized to do so. The courts of the 
United States are presumed to know the laws 
of the several states. It is, therefore, un- 
necessary to set them out in a plea, as for- 
eign laws; but the court will notice them 
without plea, and can determine whether the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



person taking the depositions, under the laws 
of the state, comes within the act of con- 
gress, which authorizes depositions to be 
taken. The court will receive the certificate 
of such person, as prima facie evidence of 
his right to take the depositions, without the 
certificate of the clerk and seal of court, or 
any other evidence of his official character. 
Under the 61st rule, all objections to the 
form of taking depositions are waived, unless 
indorsed on the depositions before the cause, 
in which they were taken, shall be called for 
trial. 



JASPER, The (WINTERPORT GRANITE 
& BRICK CO. v.). See Case No. 17,898. 

JASPER COUNTY (ANTHONY v.). See 
Case No. 488. 

J- A. TRAVIS, The (WHITTAKER v.). See 
Case No. 17,599. 



Case M"o. 7,S30. 

JAUDON V. NATIONAL CITY BANK. 
[8 Blatchf. 430.] i 

Circuit Court, S. D. New York. May 10, 
18712 

Breach or Trust — Loans to Trustee os Prop- 
erty Held in Trust — Liability op Lesufks 
WITH Notice — Ordinary Course of Business 
— ^Trustees. 

1. In this case, persons who made loans of 
money to a trustee, on certificates of stock, and 
afterwards sold the shares of stock to repay the 
loans, were held liable to the cestui que trust 
for the proceeds of the shares, it appearing that 
the certificates stated that the holder, naming 
him, held them in trust, and gave the name of 
the cestui que trust; that the transactions of 
loan indicated that the trustee was not selling 
the shares in the ordinary course of his busi- 
ness, as trustee, but that he was borrowing mon- 
ley, for his private use, on a pledge of what was 
in his hands as trust property; that the sales 
of stock were made by the lenders, with the 
knowledge that the proceeds were to be applied 
to pay the private debts ofi the trustee to the 
lenders; and that the lenders applied the pro- 
ceeds to pay such private debts. 

[Cited in Fifth National Bank v. Village of 
Hyde Park, 101 111. 608; PraU v. Tilt, 28 
N, J, Eq. 481; Harbison v. James, 90 Mo. 
414, 2 S. W. 292.] 

[See note at end of case.] 

2. A trustee stands on a different footing from 
an executor, or an administrator, or even a guard- 
ian, in manj- respects. He presumptively 
holds his trust property for administration, and 
not for sale. 

[See note at end of case.] 

[This was a bill in equity by Mary T. B. 
Jaudon against the National City Bank, Wil- 
liam B. Duncan, and others for breach of 
trust.] 

Th^ron R. Strong, for plaintiff. 

William W. McFarland, for Duncan, Sher- 
man & Co. 

William H. Arnous, for the National City 
Bank. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [AlBrmed in 15 Wall. (82 U. S.) 165.] 
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BLATCHFORD, District Judge. Tlie plain, 
-tife is tlie wife of the defendant Chai-les B. 
Jaudon. She is a daughter of tlie late Com- 
modoi'e 'William Bainbridge, who died in 
1833, leaving a will, under the provisions of 
which she has a separate estate of her own, 
placed by the will in trust for administration. 
By the will, the testator, after making cer- 
tain legacies, directed that all his real estate 
■should be sold, and appointed William Lynch 
and Hugh Colhoun to be trustees, to receive 
^11 the residue of his estate, "and to invest 
the same in the stocks of the United States, 
■or the stocks or funds of any individual 
state, and to hold the same in trust for the 
follownig purposes:" (1) $28,000 to be in- 
vested, and the interest of it to be paid to his 
wife for her life, and at her death such 
■stocks or funds to be equally divided among 
his four daughters, (the plaintiff being one), 
.-"the trust to remain the same for their sole 
use and benefit" (2) Enough to be invested 
to create an annual interest of $150, to be 
paid to his sister Mary during her life, and, 
■nt her death, the invested amount "to be, in 
trust, equally divided" between his said four 
•daughters. (3) In respect to each one of said 
four daughters, an equal one-fourth part of 
his remaining estate to be invested in the 
-funds or stocks before mentioned, in trust, 
the interest whereof to be paid, to the daugh- 
ter, for her sole use and benefit during her 
life, and, at her death, the amount so in- 
Tested to be equally divided among her chil- 
^en. By a codicil, he directed that the loan 
which he held of the city of Philadelphia, 
And the Southwark loan, and the ground 
rents, be not sold, but be considered by the 
trustees as equal to the stocks or fimds be- 
fore mentioned. The trustees named in the 
will were, in May, 1835, on their own peti- 
tion, discharged from their trust by the court 
pf common pleas for the city and county of 
Philadelphia, and the defendant Samuel Jau- 
■don was, at the same time, appointed by that 
court trustee, imder said will, for the widow, 
the sister and the four daughters, and, in 
Jime, 1835, he received from the 6utgoing 
trustees all the trust estate held by them. 
At the death of the testator, a considerable 
portion of his estate consisted of stock of 
the state of Pennsylvania, paying an inter- 
•est of five per cent, per annum. The trus- 
tees named in the will made no change, 
while they continued to be trustees, in any 
•of the investments, but left them as they 
were at the death of the testator. Soon after 
Samuel Jaudon was appointed trustee, he 
•sold the Pennsylvania stock and invested its 
proceeds in stock of the Delaware and Eari- 
tair Canal Company. This stock he appor- 
tioned among the trusts created by the will, 
Plotting to the trust for the plaintifiE 93 
shares. Although this was an investment 
jiot authorized by the will, the plaintifE ap- 
proved of it, and, from, time to time, re- 
<;eived from the trustee the dividends made 
•on the 93 shares. In 1857, the widow died. 



and the Delaware and Earitan Canal stock, 
which belonged to the trust for her, was di- 
vided by the trustee among the trusts for the 
four daughters, 28 shares of it going to the 
trust for the plaintiff. Thus the trust for the 
plaintiff embraced 121 shares of Delaware 
and Earitan Canal stock, and the plaintiff 
thereafter received, from time to time, from 
the tmstee, the dividends made on the 121 
shares, knowing of the investment. After- 
wards, some property which had belonged to 
the testator was sold, and, from that som'ce 
and other sources, the trustee came to hold 
under the ti'ust for the plaintiff, in addition 
to the 121 shares of canal stock, $o,C00 in 
United States stock, known as "five-twenty 
bonds." 

The biE seeks to make the trustee, Samuel 
Jaudon, responsible for the value of the $5,- 
600 of United States stock, and of 117 shares 
of the canal stock, as having been disposed 
of by him in breach of his trust, and to have 
him removed from his trust and another trus- 
tee appointed in his place. It also seeks to 
make the defendants, the National City Bank, 
responsible for the value of 47 shares of the 
canal stock, and to make the defendants, 
Duncan "and others, who compose the firm of 
Duncan, Sherman & Co., responsible for the 
yalue of 70 shares of the canal stock, as hav- 
ing been received by them respectively from 
the trustee, and sold, and appropriated to 
their use respectively, imder circumstances 
which make them liable equally with the 
trustee, to the plaintiff, for the breach of 
trust committed by such trustee. 

On the 16th of October, 1865, Samuel Jau- 
don applied to the National City Bank for 
a loan of $6,000, on a pledge or hypothecation 
of 47 shares of the stock of the Delaware and 
Earitan Canal Company, evidenced by two 
certificates of stock, one for 19 shares and 
one for 28 shares. The $6,000 was loaned to 
him by the bank, October 16th, 1865, on that 
security, he giving to the bank no obligation 
note or 'due bill for the loan, but merely de- 
positing with it the two certificates, the loan 
being regarded as a loan strictly on demand, 
but practically as one for three months. 
The certificate for the 19 shares was dated 
January 27th, 1852, and certified that "S. 
Jaudon, trustee for Mrs. Mary T. B. Jaudon," 
was entitled to that number of shares in the 
capital stock of the company, transferable on 
the books of the company and on surrender 
of such certificate, only by him or his legal 
representative. The certificate for the 28 
shares was dated April 14th, 1864, and cer- 
tified that "S. Jaudon, trustee of jMi-s. Mary 
T. B. Jaudon," was entitled to that number 
of shares in the capital stock of the com- 
pany, transferable on the books of the com- 
pany only by him or his legal representa- 
tive. Accompanying the two certificates 
when they were so deposited with the bank, 
but on a separate piece of paper, was an 
instrument dated April ISth, 1S64, signed "S. 
Jaudon, Tr. of M. T. B. Jaudon," and stating 
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that "Sam'l Jaudon, trustee of M, T. B. Jau- 

don," thereby sold unto 47 shares "of 

the joint stock of the Delaware and Karitan 
Canal Co., and Camden & Amboy Railroad 
and Transportation Co." standing In his 
name on the books of the said companies, 

and appointed his attorney to ti-ansfer 

such stock. On the 27th of November, 1865, 
the bank loaned to Samuel Jaudon the fur- 
ther sum of §3,500 on a pledge of the same 
47 shares of stock with other secm'ities. He 
repaid this loan of $9,500, with interest, on 
the 17th of January, 1S66. He borrowed 
from the bank the like sum of §9,500, on a 
pledge of the same securities, on the 19th 
of January, 1866. This transaction of the 
borrowing by him from the bank the like 
sum of $9,500, on a pledge of the same se- 
cmities, was repeated seven times more, 
namely, on the 18th of April, 1866, the 19th 
of July, 1866, the 13th of October, 1866, the 
19th of January, 1867, the 13th of April, 
1867, the 6th of July, 1867, and the 12th of 
October, 1867. Such loan on the 19th of 
January, 1866, was repaid, with interest, on 
the 11th of April, 1866. The first six of the 
remaining seven loans were repaid, with in- 
terest, severally, on the 16th of July, 1866, 
the 10th of October, 1866, the 14th of Jan- 
uaiy, 1867, the 10th of April, 1867, the 29th 
of June, 1867, and the 10th of October, 1867. 
The loan of the 12th of October, 1867, not 
being paid on demand, the bank, on the 10th 
of December, 1867, sold the 47 shares of 
stock, at the request of Mr. Jaudon, for the 
net sum of $5,897.90, which was applied on 
account of the loan on the 11th of Decem- 
ber, 1867. The securities were returned to 
Mr. Jaudon every time he paid up the amoimt 
of a loan, and redelivered to the bank by 
him every time a new loan was made to him. 
On the 18th of July, 1867, Samuel Jaudon 
applied to the defendants, Dimcan, Sherman 
& Co., for a loan of $7,000, which was made 
to him by them on that day, on the pledge 
or hypothecation of 70 shares of the stock of 
the Delaware and Earitan Canal Company, 
evidenced by one certificate of stock, for 70 
shares. The amount was loaned on that se- 
curity alone. -It was a loan at 90 days. 
Whether a note was given for it, or not, is 
not certain. The certificate was deposited 
with Duncan, Sherman & Co., at the time 
the loan was made. The certificate was 
dated December 13th, 1851, and certified that 
"S. Jaudon, trustee for Mrs. Mary T. B. 
Jaudon," was entitled to 70 shares in the 
capital stock of the company, transferable 
on the books of the company, and on surren- 
der of such certificate, only by him or his 
legal representative. Accompanying the cer- 
tificate, when it was so deposited with Dun- 
can, Sherman & Co., but on a separate piece 
of paper, was an instrument signed, "S. Jau- 
don,. trustee of M. T. B. Jaudon," and stat- 
ing that "S. Jaudon, trustee of M. T. E. Jau- 
don," thereby sold unto 70 shares "of 

the joint stock of the Delaware and Raritan 



Canal, and Camden & Amboy Railroad & 
Transportation Compys.," standing in his 
name on the books of the said companies, 

and appointed his attorney to transfer 

the stock. On the 16th of October, 1867, 
when the 90 days expired, Mr. Jaudon ob- 
tained from Dimcan, Sherman & Co., on the 
same stock, a further loan of $600, and at the 
same time gave directions to them to sell the 
stock. Between the 16th of October, 1867", 
and the 21st of October, 1867, the 70 shares 
were sold by Duncan, Sherman & Co., for the 
net sum of §8,699.12. On the last-named 
day, the loans, with interest, amounted to- 
$7,729.88, and, on that day, Duncan, Sherman 
& Co. applied that amotmt, from the proceeds- 
of the sale, to the payment of the loans and 
interest, and paid over to Mr. Jaudon the re- 
mainder of the proceeds, amounting to §969.- 
24. The power of attorney, accompanying- 
the certificate for the 70 shares, is dated Oc-. 
tober 16th, 1807, (a mistake for 1867,) and 
that date was probably filled in October 16th, 
1867, and it bears the signature, as a witness- 
to its execution, of Mr, J. C. Hull, the cash- 
ier of Duncan, Sherman & Co., who, at the" 
direction of Jlr. William B. Dimcan, of that 
firm, transacted the business of receiving the- 
certificate, and transfer, and power of attor- 
ney, from Mr. Jaudon, and furnishing him 
with the money loaned. 

The sales of the 117 shares were made- 
under the powers of attorney before named, 
the blanks therein having been filled up at 
the oflSce of the ^company, when, under the 
powers, the shares were transfen*ed on its- 
books, and the certificates were surrendered. 
Notwithstanding the sale of the shares, Mr. 
Jaudon, in February, 1868, paid to the plain- 
tiff an amount of money equal to the amount 
of the dividend then paid on the 117 shares, 
and in August, 1868, he paid to her the sum 
of $205, as on account of the dividend then 
paid ou such shares. Since that time, she- 
has not received anything on account of the- 
income of the shares, nor have they been re- 
stored to the trust The plainti^ did not 
know of any of the loans, or of any of the- 
pledges of the shares, or of the sale of any 
of the shares, until December, 1868. She- 
never authorized or ratified any of the trans- 
actions. Mr. Jaudon used the moneys ob- 
tained by him from the bank, and from- 
Duncan, Sheiman & Co., on the loans, to pay 
which the stocks were sold, to discharge in- 
debtedness incurred by him individually in 
making investments in stock of the Broad 
Top Coal and Iron Company, which he an- 
ticipated would be remunerative, and, if they 
were, he had the intention of offering to the- 
plaintiff shares in such company to replace 
the 117 shares. Such investments were made 
by him in his individual name. The plain- 
tiff had no knowledge of such use of the 
moneys, or of such investments, or of such 
intention. The investments turned out to 
be woi*thless, and the stock was never of- 
fered to her. Mr. Jaudon is insolvent, and 
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the trust lias never received any of the pro- 
ceeds of the stock, oi any moneys, in re- 
placement thereof. The evidence shows, 
that when Mr. Jaudon applied to Duncan, 
Sherman & Co., for the original loan, he in- 
formed Mr. Duncan about his having made 
investments in the Broad Top Company, and 
made known to him his expectation of being 
able to repay the loan from the fruits of 
such investments. 

There is no foundation in the evidence for' 
the proposition that Mr. Jaudon had any au- 
thority from the plaintiff, either specific or 
general, to sell or dispose of the 117 shares, 
or to pledge the same, or borrow money on 
them. The stock was a valuable stock. 
The 47 shares sold for over 25 per cent net 
above par, and the 70 shares for over 24 per 
cent, net above par. The semi-annual divi- 
dends upon it had averaged five per cent, in 
money, and it had occasionally made divi- 
dends in stock, besides. 

On these facts, there can be but one con- 
clusion, and that is, that not only Mr. Jau- 
don, the trustee, but the bank and Duncan, 
Shei*man & Co., must respond to the trust 
for these shares of stock— the bank for the 
47 shares, and Duncan, Sherman & Co. for 
the 70 shares. The certificates, on their face, 
not only stated that Mr. Jaudon held the 
shares in trust, but gave the name of the 
plaintiff as the cestui que trust The pow- 
ers of attorney indicated that he was trans- 
ferring the shares so held by him in trust 
The transactions of loan indicated, not that 
he was selling the shares in the ordinary 
course of his business, as trustee, but that 
he was borrowing money for his private use, 
on a pledge of what was in his hands as 
trust property. The sales of the stock, when 
they were made by the pledgees, were made 
by them with knowledge that the proceeds 
were to be applied to pay the private debts 
of the trustee to the pledgees, and the 
pledgees applied the proceeds to pay such 
private debts. In regard to Mr. Duncan, he 
was informed that the loan was to be repaid 
by Mr. Jaudon out of the fruits of invest- 
ments which he had made in the stock of a 
company which was named. That stock was 
a stock which Mr. Dimcan was bound to 
know was a security in which it was unlaw- 
ful, by the general principles of -law, and, 
in the absence of special authority, for a 
trustee to invest trust funds. He must, 
therefore, be held chargeable with knowl- 
edge that the loan was to be repaid from 
sources with which tte trust could have no 
connection, and, therefore, from sources al- 
together private to the borrower. In regard 
to the bank, the making of ten separate loans 
to Mr. Jaudon, running through a period of 
two years, upon the pledge of the stock, evi- 
denced by such certificates, must be held as 
charging the bank with notice that Mr. Jau- 
don was borrowing the money for his private 
uses, on a pledge of trust property. The 
circumstances were such as to put the par- 



ties on inquiry. Inquiry would have direct- 
ed them to the cestui que trust, and the un- 
lawfulness of the transactions would have 
been disclosed. They made no inquiry, ^ven 
of Mr. Jaudon, as to how it was that he was 
borrowing money on a pledge of shares held 
by him as trusty. The case is not even one 
of a sale of the shares directly, which might 
presumably be within the scope of the au- 
thority of a trustee, with a view to a re-in- 
vestment within such authority. A trustee, 
however, stands on a different footing from 
an executor or an administrator, or even a 
guardian, in many respects. A trustee pre- 
sumptively holds his trust property for ad- 
ministration, and not for sale; and, accord- 
ing to the well settled principles of equity, 
a pledge by him of certificates of stock like 
those in this case, as security for loans of 
money made to him under circumstances like 
those in this case, entitles the cestui que 
trust to follow the property into the hands 
of the pledgee and reclaim it from him, 
where he has received the fruits of it, and 
there was in fact a breach of trust in mak- 
ing the pledge. The transactions with the 
pledgees in this case negatived the idea that 
Mr. Jaudon had any purpose, in borrowing 
the money, of selling the stock, and, there- 
fore, negatived the idea that his action could 
be that of a trustee selling the stock. He 
said plainly, hj the transactions, that he did 
not wish to sell the stocks; that, as between 
him and the trust, no such thing as a sale 
of the stocks was the purpose of the transac- 
tions; and that he intended to repay- the bor- 
rowed money and reclaim the stocks. 

The pledgees had reasonable ground for be- 
lieving, when they made the loans, to pay 
which the stock was sold,°that Mr. Jaudon 
intended to apply the money loaned to his 
private uses. They enabled him to commit 
the breach of trust which he committed. 
"What he did was accomplished by their co- 
operation. The law implies notice to them 
of the terms of the trust, whose existence 
the certificates disclosed. It -was negligence 
in them to take the certificates in pledge for 
the loans without inquiry. Such inquiry of 
the plaintiff would have shown that the bor- 
rowing of the money was for no purposes of 
the trust They must bear the consequences 
of their negligence. McLeod v. Drummond, 
17 Yes. 152; Meld v. Schieffelin, 7 Johns. Ch. 
150; Lowry v. Commercial & Farmers' Bank 
[Case No. 8,581]; Pendleton v. Fay, 2 Paige, 
202, 205; Shaw v. Spencer, 100 Mass. 382, 
389-392; Bayard v. Farmers' & Mechanics' 
Bank, 52 Pa. St. 232; Baker v. Bliss, 39 N. Y. 
70, 73, 76; Carr v. Hilton [Case No. 2,437]. 

The bill has been taken as confessed 
against the defendant Samuel Jaudon. There 
must be a decree that he account for the 
United States stock appropriated by him to 
his own use, with the interest that would 
have been received thereon, and for the 117 
shares of the stock of the canal company, 
and for the dividends thereon, and that he 
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restore such property to tlie trust or pay its [ 
value into court There must also be a de- 
cree against the bank and Duncan, Sherman 
& Co. severally, that they account severally, 
the former for the 47 shares, and the latter 
for the 70 shares, of the stock of the canal 
•company, pledged with fiiegn. severally and 
sold, and for aU. dividends thereon since 
made, and restore such shares and property 
to the trust or pay its value into court It 
will be referred to sc master to take and 
Btate such accounts, allowing the proper 
credits. AU other questions are reserved un- 
tU the coming in of the report of the mast^-^-. 

[NOTE. Both Duncan, Sherman & Co. and 
the National City Bank appealed. The su- 
preme court, in an opinion delivered by Mr. 
Justice Davis, citing Case No. 8,581 and 
Shaw V. Spencer, 100 Mass, 389, affirmed the 
decree below, holding that it was out of the 
common course of business to take corporate 
fitoek, held in trust, as security for the trustee's 
own debt and that the party taking such stock 
dealt with it at his peril, "for there is no pre- 
sumption of a right to sell it, as there is in the 
case of an executor." 15 Wall. (82 U. S.) 165.] 
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JAUE.EKHE et al. v. The S, G. TROOP. 

[N. Y. Times, Aug. 2, 1865.] 

District Court, E, D. New York. 1865. 

Practice in AnMiRALTt — Joisder of Causes — 
Sbamex, 
[Seamen suing for wages cannot be colibel- 
ants with the holders of a bottomry bond. 
Their remedy is by a separate libel.] 

This was an application by seamen to be 
jnade colibelants. The libel was filed [by 
Peter Jaurekhe and others] to enforce a bot- 
tomry bond; process was issued in the 
cause and the vessel arrested, and on the 
return of the process, no one appearing, the 
default of all persons interested was enter- 
ed, and an order of condemnation and sale 
granted. The petitioners, who were sea- 
men on board the vessel, thereupon pre- 
sented this petition, praying that they might 
be made colibelants in the cause, and that 
out of the proceeds of the vessel their claim 
might be first paid. 

W. W. Goodrich, for petitioners. 
Isaac L. Miller, for libelants. 

BENEDICT, District Judge. The appli- 
cation of the petitioners to be made colibel- 
ants must be denied, for the reason that 
they are in no way jointly interested with 
the libelants, nor do the facts set forth in 
the petition raise any questions similar to 
those raised in the libel. The proper prac- 
tice on the part of the petitioners is to file 
their libel in the usual manner, and, when 
the proceeds have come into court raise the 
question of priority by a motion for an or- 
der of distribution. Let the default entered 
herein be opened so far only as to allow the 
petitioners to file a libel and proceed to en- 
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force their claims against the vessel in the 
usual manner, the libelants to have leave 
to proceed in this cause, such proceedings 
in no way to affect the question of priority, 
which is reserved for the further order of 
this court 
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The JAVA. 

[6 Ben. 245; 6 Alb. Law J. 421.] i 

District Court S. D. New York. Nov., 1872.2 

Collision at Sea— Steajieu and Bakqde— Speed 
— LiGUTS— Lookout— Evidence. 

1. On the night of August 25th, 1871, the 
Norwegian barque Anitas was sunk by a col- 
lision with the steamer Java, at sea. Of the 
twelve persons on board of her, only one was 
saved, and he was below, and did not come 
on deck till after the collision. The steamer 
was going at the rate of ten knots an hour, and 
the night was dark, with a drizzling rain. The 
weight of the evidence for the claimant, how- 
ever, was, thac the hull of a vessel could be 
seen a quarter of a mile. The lookout on the 
steamer saw a white light about a point on 
her starboard bow, which, he said, disappeared, 
and he then saw a good red light. The engine 
of the steamer was stopped and reversed, but 
she struck the barque stem on, on her port 
side, a square blow: Held, that if the night 
was a thick night with a drizzling rain, the 
speed of the steamer was too great; and if, 
on the other hand, the hull of a vessel could 
have been seen a quarter of a mile, and the 
steamer could be stopped in less than a quarter 
of a mile, then the steamer failed to see the 
barque as soon as she ought to have been seen. 

[Cited in The City of Panama, Case No. 2,- 
764; The State of Alabama, 17 Fed. 853.] 

2. The steamer had failed to establish that 
the barque did not have a red light set, or 
changed her eour;;e improperly, which was the 
only fault she alleged against the barque, and 
she was, therefore, solely liable for the colli- 
sion. 

3. "Where a vessel is found to have been in 
fault in a collision, esijeeially where, as here, 
the effect of the collision was to destroy all 
the persons on the other vessel who could have 
given evidence as to her lights, clear and satis- 
factory proof is required of the absence of such 
lights, to inculpate such other vessel in ref- 
erence to the lights. 

In admiralty. 

Beebe, Donohue & Cooke, for libellants. 
Daniel D. Lord, for claimants. 

BLATCHFOE.D, District Judge. On the 
night of the 25th of August, 1871, shortly 
before half past 10 o'clock, the steamer Java, 
while on a voyage from Liverpool to New 
York, came into collision, in the Atlantic 
Ocean, with the Norwegian barque Anitas, 
striking, with her stem, the port side of the 
barque, a square blow, and cutting her into 
two parts, so that the steamer passed be- 
tween such two parts, and they sank al- 
most instantly. The barque was in ballast, 
on a voyage from Portsmouth, England, to 

1 [Keported.by Robert D. Benedict Esq., and 
here reprinted by permission. 6 Alb. liiw J. 
421, contains only a partial report.] 

2 [Affirmed in Case No. 7,233.] 



[13 Fed. Cas. page 381] 



Miramicbi, New Brunswick. Of the twelve i 
persons composing lier crew, eleven were 
lost Tlie survivor was. asleep below, and 
was awakened by the noise of shouting from 
the deck of the barque, and hurried on deck, 
only to arrive there after the blow, and to 
find the vessel sinking under him. He was 
saved by swimming, and was picked up by 
a boat from the Java. He is a witness for 
the libellants, and their only witness. All 
he can tell is what is told above. The night 
was dark, there was a drizzling rain, the 
wind was southwest, or more westerly, and 
the Java was heading west northwest, with 
the wind and sea on her port bow, and a 
cross sea from the northwest, the remnant 
of a wind from that quarter. The sea was 
heavy, and the Java was pitching a great 
deal. The barque was on her starboard tack, 
and was crossing the course of the Java. 
The speed of the Java at the time was about 
ten knots an hour. The libel alleges fault 
in the Java, in not keeping a proper look- 
out, in not seeing the barque and her lights, 
in proceeding at too great a rate of speed, 
and in not in time taking steps to avoid the 
barque. The answer alleges, that the Java 
had two proper lookouts, properly stationed, 
and attentive to their duties, but that the 
barque was not visible until less than a 
minute before the collision, when one of the 
lookouts discovered and reported a faint 
white light nearly right ahead; that such 
light almost immediately disappeared, and 
a red light was seen- in its place; that there- 
upon the helm of the Java was put hard a- 
port, and her engines were stopped and re- 
versed, but she struck the barque; that the 
barque was sailing without any colored 
lights; that, just before the collision, she 
improperly changed her course, to cross that 
of the Java; that she did not discover the 
Java until just before the accident, when 
she first exhibited the white light, and then 
the red light, which were seen by the Java 
as soon as they were exhibited; and that 
the collision was caused exclusively by the 
want of good management of the barque. 

It was the duty of the steamer to avoid 
the barque, or to show a satisfactory excuse 
for not doing so. It is in proof that the 
steamer was being driven against the wind 
and the sea, and at as great a speed, it is 
clear, as she . could make against them. 
Some of the witnesses say that there was a 
drizzling rain, and one of the lookouts says 
that it was misty, a pretty thick night, small 
thick rain. If this were so, her speed was 
too great, as, at a less speed, there would 
have been more time, after her discovery of 
the barque, to take steps to avoid a collision. 
If, on the other hand, as is the weight of 
the evidence on the part of the claimants, 
the hull of a vessel could be seen a quarter 
of a mile, on that night, irrespective of any 
lights on her, so as to make the speed of the 
steamer not excessive, and if, as the testi- 
mony is, the steamer could, at her then 
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speed, and with the sea as it was, be stopped 
in less than a quarter of a mile, it follows 
inevitably, that the steamer failed, for want 
of a proper lookout, to see the barque as 
soon as the barque could and should have 
been seen. 

i;Vas the barque in fault? It is claimed 
that she had no red light set, and that, just 
before the collision, and on discovering the 
steamer, she exhibited first a white light 
and then a red light. Only two persons on 
the steamer saw any light on the barque. 
One of them, Oroom, a lookout, says, that 
the first he saw of the barque was "a small 
dim light, a common white light," bearing 
about a point on the starboard bow of the 
steamer; that he reported this light as soon 
as he saw it; and that the white light dis- 
appeared, and then he saw a red light, "a 
good red light." The second officer heard 
the report of the light, and looking, saw a 
red light, "clear and distinct," bearing "near- 
ly right ahead, a little on the starboard 
bow." He says, that, after that, and before 
the collision he say the barque, but the light 
was not visible; and that it was less than 
three-quarters of a minute from the time he 
discovered the light until the collision, on 
this evidence the court is asked to hold that 
the barque had no red light set and burning. 
The man who was saved from the barque 
gives no testimony as to the presence or ab- 
sence of lights on the barque at or before 
the collision, and does not appear to have 
been, interrogated on the subject by either 
side. 

Where a vessel is found to have been in 
fault, in a collision, especially where, as here, 
the effect of the collision was to destroy all 
the persons on the other vessel who could 
give testimony as to the condition of the 
lights on such other vessel, clear and satis- 
factory proof is required of the absence of 
such lights, if the want of them is relied on 
as inculpating such other vessel. That the 
barque showed a red light, a good red light, 
clear and distinct, is proved. It is supposed 
that she first showed a white light, and that 
the red light she showed disappeared before 
the collision, and hence it is argued that she 
had no red light set on her port side. Butthe 
evidence is not sufficient to show that what 
the single witness thought to be a white ■ 
light was not the red light, at a greater dis- 
tance, and that it did not disappear with the 
movements of the two vessels in the heavy 
sea, and then reappear, to be seen by both 
men as a good, clear, distinct red light. It 
is not testified that the two lights were seen 
at the same time. As to the final disappear- 
ance of the red light before the collision, 
which fact the second officer alone testifies 
to, when it is considered that, from the time 
he first saw it until the collision was less 
than three-quarters of a minute, and that, 
during that interval, he telegraphed to stop 
the engine, and also telegraphed to port the 
helm, and gave a verbal order to port, and 
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that there must have been excitement and 
alarm, the conclusion that what he saw was 
not a set red light is not warranted. When 
to all this is added the fact that the persons 
observing this light were on the bridge, 
some distance in rear of the bows of the 
steamer, with the two vessels approaching 
each other, and the possibility of the inter- 
ception of the view from the position on the 
bridge, it is not satisfactorily established 
that the red light seen was not the properly 
set red light of the barque. It was not 
sooner seen, either because the lookout was 
inattentive, or was in an improper place for 
good observation, being on the bridge, or,, 
if in a proper place for observation, did not 
see it soon enough, because, in view of tht 
weather, the steamer was going too fast. 

As to the allegation that the barque chan- 
ged her course to cross the course of the 
steamer, there is no evidence to support it. 
There is nothing to show that she was not 
sailing as close as she could to the wind, 
while beating, and pursuing her voyage. 

There must be a decree for the libellants, 
with costs, and a reference to a commission- 
er to asceiixLin the damages. 

[The libellees appealed, and the decree of the 
district court was affirmed. Case No. 7,233.] 
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The JAVA. 

[14 Blatchf. 524.] 1 

Circuit Court, S. D. New York. June 21, 
1878.2 

COLLISIOS BETWESX A STEAMER AND A SaILIXO 

Vessel — Bukdes of Pkoof — Negligexce. 

1. In the case of a collision between a steam- 
er and a sailing vessel, the burden is upon the 
steamer to show a sufficient reason for not keep- 
ing out of the way of the sailing vessel. 

[Cited in Perkins v. The Hercules, 1 Fed. 
928.] 

2. Wher-e, in such a collision, all on the sail- 
ing vessel who knew anything of the occur- 
rences which immediately preceded the colli- 
sion, were lost, it is incumbent on the steamer 
to make out, by clear and satisfactory proof, any 
faults charged on the sailing vessel. 

3. A steamer, in mid-ocean, on a dark night, 
had no lookout on her forecastle, but had two 
lookouts on the bridge, one at each end of it 
She had her fore-trysail set, which obstructed 
the view ahead from the bridge, and she was 
going at her utmost speed against a heavy sea. 
Under the circumstances, the lookouts could 
not reasonably have been required to remain on 
the forecastle. The steamer having collided 
with a sailing vessel: Held, that, with the speed 
of the steamer, and the fore-trysaU set, the 
lookout was insufficient, and the steamer was in 
fault therefor. 

[Cited in The Ancon, Case No. 34S.J 

This was an appeal from a decree of the 
district court, in favor of the libellants [Case 
No. 7,282], in a suit in rem in admiralty. 

William Allen Butler, for libeUants. 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
s [Affirming Case No. 7,232.] 



Daniel D. Lord, for claimants. 

WAITE, Circuit, Justice. On the 7th of 
July, 1S71, the Swedish bark Anitas, of about 
455 tons burthen, left the harbor of Ports- 
mouth, England, bound on a voyage to Mira- 
michi, New Brunswick, in ballast, and with a 
crew of twelve men, all told. At a little be- 
fore half past ten at night, on the 25th' of 
August, she was run down and instantly 
sunk by the 'steamship Java, in mid-ocean, 
near latitude 48* 49' north and longitude 45^ 
42' west. Only one of those on board was 
saved. The night was dark and cloudy, with 
a fresh wind from the southwest, occasional 
showers, and some mist. A light could be 
seen from two to three miles away, and the 
hull of a vessel a quarter of a mile. The 
sea was heavy, though below the average 
of stormy seas, and confused, as a portion 
was running from the northwest and a por- 
tion from the southwest, the wind having 
changed four or five hours before from the 
northwest to the southwest The Anitas was 
on her starboard tack, under short sail and 
headed to the eastward of south. The Java 
was headed west-northwest, and proceeamg 
under full steam, about ten knots an hour, 
but pitching and rolling heavUy in the head 
sea. She was going as fast as she could 
be driven against the sea, though her usual 
speed was fourteen knots an hour. With 
the speed at which she was going, she could 
be stopped in a distance of one-quarter of a 
mile. According to the rules prescribed by 
the master for the navigation of the Java, 
two lookouts are kept on the forecastle at 
night, when they can stay there with safety 
to themselves, and the forecastle is the best 
position on her from which to discover ap- 
proaching lights and vessels. Owing to the 
wind, which drove inboard the rain and spray 
that was being constantly created by the 
waves beating against her bows, it was diffi- 
cult for the lookouts to see ahead from the 
forecastle. It was also a dangeroiis position 
for them to occupy at the speed the ship was 
going, on account of her rolling and plunging 
in the head sea. For these reasons, before the 
collision occurred, the lookouts were with- 
drawn from the forecastle and placed at 
each end of the bridge. If the speed of the 
vessel had been sufficiently reduced they 
might have remained with safety on the 
forecastle. The bridge was about forty feet 
abaft the forema<«t and one hundred feet 
from the stem. It is eight feet higher than 
the forecastle and about forty feet long, ex- 
tending nearly all the way across the ship. It 
was protected in front from the weather by a 
canvas screen about four and a half feet high. 
The fore-trysail was set, extending nearly 
aU the way from the foremast to the bridge. 
There were no other sails set The range 
of vision for each lookout was confined to the 
side of the ship on whjch he was stationed, 
reaching ahead only about a point and a half 
over the bow. The foremast is about forty 
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feet forward of the bridge. Tlie Anitas was 
not discovered from the Java until less than . 
£L minute before the collision, when the 
starboard lookout saw a dim white light 
Jibout a point oh the starboard bow, and di- 
rectly thereafter a bright, clear red light 
As soon as he discovered it he reported to the 
second oflicer, who was at the port end of the. 
bridge. -The officer went instantly to the 
starboard end of the bridge, where he saw 
only the red light He immediately stepped 
to the telegraph, signalled to stop the engine, 
calling out, at the same time, to put the 
wheel hard a-port, and repeated the order by 
telegraph. Both these orders were prompt- 
ly obeyed, but, before the course of the 
steamer could be changed, or the heading at 
all stopped, the collision occurred. The mas- 
ter of the Java was in his room on the saloon 
deck, not more than forty feet from the 
bridge, when he heard the call to port the 
wheel. He was awake and dressed. As 
soon as he heard the call he rushed to the 
bridge, but, by the time he reached the steps 
which led to it from the saloon deck, the 
two vessels came together, and the bark 
was sunk by the time he reached the bridge. 
The bark was struck a square' blow on her 
port side, a little forward of her mainmast 
The only person saved from her was waken- 
ed from his sleep in the forecastle by the 
singing out of the men on her deck. He 
jumped from his bunk, and without stopping 
to dress, went on deckj where he arrived just 
as the vessels came together. He went be- 
low at eight o'clock, and knew nothing of 
what transpired after that until the collision. 
The starboard lookout man on the steamer 
did not see the white light after the red 
light appeared, and he did not see the red 
light all the time until the collision. The 
port lookout man, while he saw the hull of 
the bark before the two vesesls came to- 
gether, did not see any light, and the sec- 
ond officer did not see the red light after he 
telegraphed to stop the engine and port the 
wheel. The bark and her cargo were a 
total loss, and both belonged to the libellants. 
The value of the bark and her cargo was 15,- 
894 55 dollars, as of December 31st, 1874, 

The Java, being a steamer, was bound to 
keep out of the way of the bark, a sailing 
vessel, and the burden is upon her to show 
a sufficient reason for not doing so. As all 
on -board the bark who knew anything of 
the occurrences which immediately preceded 
the collision, were lost at the time, it is 
incumbent upon the steamer to make out the 
faults charged upon the bark by clear and 
satisfactory proof. This has not been done. 

A good, dear and bright red light, on the 
port side of the bark, was actually seen from 
the steamer before the collision. It may 
also fairly be inferred from the evidence, 
that, when discovered, it was fixed and in 
its proper place. It was certainly on the- side 
of the vessel where !t belonged, and neither 
the second officer nor the lookout, who alone 



saw it, intimate that it was not in its proper 
position. They both saw the hull of the vessel, 
and, if the light had been simply held out 
from the deck, in the emergency of the mo- 
ment, as was claimed in the argument, that 
fact would certainly have attracted attention 
at the time, and would not have been for- 
gotten. It could not have been displayed 
after the white light was seen, because that 
would have involved a change of its posi- 
tion, and the lookout does not say that it 
was moved after he first saw it. He does 
not remember seeing it all the time until the 
collision, but it was stationary so long as he 
had it in view. Neither was the red light 
changed for the white one which was first 
noticed. That would have involved some 
change of position, and all the lookout says 
upon the subject is, that he first saw a dim 
-white light, and directly after a red one, 
clear and distinct From the time the white 
light was first discovered until the collision, 
all concede was less than a minute, and, 
judging from thfe attending circumstances, it 
could not have exceeded thirty seconds. It 
would not have been possible, in that length 
of time, to have substituted one light for an- 
other, or to have displayed a new one, with- 
out some movement which must have at- 
tracted the attention of those who were 
watching from the Java. 

All the testimony necessarily comes from 
the men on the steamer. Tfiose on the bark 
were all lost, except one. He went below at 
eight o'clock, when, perhaps, the lights ought 
to have been set; but no inquiries were 
made of him upon that subject Coming, as 
he did, upon deck at the very moment of the 
collision, it cannot be supposed that he would 
know anything of the condition of the lights 
then. 

It matters not that' no green light was seen, 
for, situated as the two vessels were, that 
light would necessarily be out of sight upon 
the Java, even though it had been brightly 
burning. Neither does it signify that the 
red light was not noticed until the moment of 
the collision. The testimony shows that the 
hull of a vessel could have -been seen, that 
night, a quarter of a mile away; but the 
hull of this vessel was not discovered until 
attention was attracted to it by the lights, 
although her sails were set When the light 
was seen, it was burning brightly and in its 
proper place. It must, therefore, have been 
put in position before it was in fact discover- 
ed. The fair inference, from all the cir- 
cumstances, is, that it was properly display-, 
ed, and that it was not seen because of an 
insufficient lookout upon the steamer. 

No rule is better established than that a 
sufficient and competent lookout is indispens- 
able to the safety of navigation. As much 
depends upon the care and attention of those 
who watch for danger, and report to the 
officer in command, as upon the officer who 
directs what shall be done when the report 
is made. 



JAVA (Case No. 7,234) 



[13 Fed. Cas. page 384J 



A powerful steamer, at full speed, on a 
dark night, although in mid-ocean, has no 
right to omit any duty which belongs to 
such a situation. She must almost neces- 
sarily destroy any small vessel with which 
she comes in collision. Her duty is to keep 
out of the way of any sailing vessel she may 
meet. It is of the utmost Importance, there^ 
fore, that she keep a constant and vigilant 
watch for their appearance. Having the 
gi-eater power to destroy, she should be the 
more watchful to preserve. The highest 
skill is required from her, both in respect to 
her ofllcers and responsible men. The great- 
er the responsibility, the greater the dili- 
gence required. 

It cannot, for a moment; be doubted, that 
two faithful and competent men upon the 
forecastle of the Java, with their view un- 
obstructed by sails, would be more likely to 
discover approaching lights and vessels, than 
if stationed at the ends of the bridge, with 
the lower sails set upon the foremast. The 
general orders of the master were, that there 
should be two lookouts on the forecastle, on 
any night when they could be there with 
safety to themselves, and one during the 
day. They are not to be stationed there 
when it would unnecessarily endanger their 
lives; but, clearly, under ordinary circum- 
stances, that is the best place for observation, 
and, if they are withdrawn to another position, 
care must be taken that the loss of advantage 
which arises from the change is made up, as 
far as possible, in some other way. The 
best watch that can be secured must in some 
form be maintained. 

On this occasion, the lookouts were with- 
drawn to the bridge. At the speed the 
steamer was going, they could not reasonably 
have been required to remain upon the fore- 
castle forward of the mast. Upon the bridge, 
with the fore-trysail set, it must have been 
obvious to all that their view was obstructed. 
If it was necessary to keep the sail up, to 
steady the ship, something should have been 
done to compensate for the loss its mainten- 
ance in that position entailed. Sometimes, 
when a man cannot be stationed upon the 
forecastle forward of the mast, he may, with 
propriety, be kept at the mast. It matters 
not that this may require the employment of 
additional force upon that duty. If needed, 
it should be supplied. But, if that cannot be 
done, or something else reasonably sufficient 
for the accomplishment of the object in 
view, the speed must be slackened. In all 
cases, speed must yield to safety, when re- 
quired. 

In this case, nothing was done upon the 
Java to make up for the loss in the position 
of the lookout The sail was not taken in, 
no attempt was made to keep a lookout at 
the foremast, and the speed was not slack- 
ened. On the contrary, the vessel was driv- 
en at her utmost speed, under the circum- 
stances. The lookouts either did not or 
could not perform their duty, and the loss 



occurred. In my opinion, the steamer was 
solely in fault, and should make good the 
damages. 

The testimony taken since the hearing in 
the district court does not materially affect 
the ease. I do not place the most implicit 
confidence in all that is said by some of the 
witnesses, bu^ were it all true, the result 
would not be changed. It is of no conse- 
quence that the bark did set out upon her 
voyage with a short supply of oil, if, as I 
think Is fully established, she was sailing 
with the proper lights on the night when the 
collision occurred. With proper and vigi- 
lant lookouts, stationed where they ought to 
have been, upon the steamer, and performing 
their duty, it is probable the accident would 
not have happened. 

A decree should be rendered in favor of 
the libelants, for the agreed damages, $15,- 
894 55, and interest from December 31st, 
1874, with costs. 



Case KTo. 7,334. 

The JAVA. 

[1 Lowell, 165.] 1 

District Court, D. Massachusetts, Oct, 1867.2 

Collision — Inevitable Acoidext — Gbowj&ed 
Harbob. 

1. A collision Qccurring in the daytime may 
possibly be an inevitable accident 

[See note at end of case.] 

2. Where a steamer in navigating a crowded 
harbor at a very slow rate and with a suflB- 
cient lookout, ran into a small schooner which 
could not be seen in time to avoid her by rea-- 
Don of the hull of a large ship b^ind which the 
schooner was getting tinder way without her 
sails being yet up, and the channel was a part 
of the fair-way of the harbor: Held, the steam- 
er was not in fault 

[See note at end of case.] 

[This was a libel in rem by the Judd Lin- 
seed & Sperm Oil Company against the 
steamship Java, to recover for damages re- 
ceived by the cargo of the schooner James 
McCloskey in collision with the Java.] 

E. H. Dana, Jr., for libellants. 
W. G. Russell, for claimants. 

LOWELL, District Judge. The libellants 
were the owners of a valuable cargo of lin- 
seed which was shipped on board the 
schooner James McCloskey, bound from 
Boston to New York. The schooner was 
towed from one of the wharves in East 
Boston into the stream, and was getting 
under way near the schoolship George M. 
Barnard, and had only a part of her fore- 
sail hoisted, when her master saw the 
large Cunard propeller steamer Java com- 
ing round the stem of the schoolship and 

t [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 

2 [Reversed in Case No. 7,559. Decree of 
circuit court reversed in 14 WalL (81 U. S.> 
189.] 
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making directly for the sehooner. Tlie 
schooner's helm was put hard astartoard, 
but the steamer struck her abaft the main 
rigging and knocked a hole through her, 
and the linseed was damaged to the amount 
of some seven thousand dollars. 

There Is no doubt or question concerning 
most of the facts of the case. The weather 
was clear and fine, with a good breeze, the 
precise direction of which is not important; 
the time about one o'clock in the afternoon, 
the tide an early ebb, and neither vessel 
was seen from the other until just before 
the collision. The questions which arise 
are, whether, under the circumstances, ei- 
ther or both vessels were guilty of any neg- 
ligence which caused or aided in causing 
the collision. 

The burden of proof is on the steamer. 
And the first question is, whether her look- 
out was sufficient. It is shown that she 
had three persons properly stationed for- 
ward on the lookout, and the evidence is, 
on the whole, clear and decisive that they 
were vigilant and discovered the schooner, 
not only as soon as she discovered the 
steamer, but as soon as with reasonable 
diligence they covdd have discovered her. 
It appears, too, that the steamer was pro- 
ceeding very slowly, having stopped her 
engines some little time before to make 
sure of clearing another vessel, and that up- 
on the schooner being seen, prompt and effi- 
cient measures were taken to dear her, but 
that it was too late. 

The allegation to which most of the evi- 
dence and arguments have been addressed 
is, that the Java was in the wrong in at- 
tempting to pass on the inner or East Bos- 
ton side of the schoolship when and as she 
did. It appears that the George M. Bar- 
nard is a large vessel, high out of water, 
which is kept constantiy moored during the 
winter months near the edge of the channel, 
leaving as much room as possible on the 
outside between her and Boston, and only 
a narrow passage on the other side, so. that 
a vessel of the size of the Java could not 
pass there excepting at or near high-water. 
There was evidence tending to show that 
the Cunard steamers rarely do take this 
passage, though other vessels nearly as 
large do so not unfrequently, and that it 
would not be considered prudent for so 
large a vessel to attempt it when it was 
much obstructed. The fact that vessels of 
large size do or do not frequent the place is 
of little importance compared with more 
direct and pertinent evidence concerning 
the safety of the passage itself. That 
Ounard steamers rarely go there might be 
material in ascertaining whether the 
schooner in getting imder way in that part 
of the channel had any reason to expect to 
meet the steamer there, and so bear upon 
the diligence or want of it on the schoon- 
er's part, and upon that ground I admitted 
this testimony; but it has not become ma- 

18f£:d.oas.— 25 
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terial ,to the decision of the cause. Upon 
the whole evidence I am satisfied that a 
prudent and skilful navigator would not 
hesitate to taJce the Java through that pas- 
sage at that state of the tide, if he saw no 
obstructions, as of vessels at anchor, or the 
like. 

It is said that if the steamer had taken a 
course more nearly parallel with that in 
which the schoolship was lying, she would 
have seen the schooner earlier, and might 
have avoided her; an:d this is true. But 
whatever direction she .had taken the 
schoolship would have shut out some points 
of the compass, and there was no reason to 
apprehend danger from one point more 
than from another. The case is simply 
one of running imder the "stem of a vessel 
at anchor at a somewhat acute angle, and I 
am not prepared to say that this is bad 
navigation, if it be done as slowly and with 
as much vigilance as is shown in this case. 
A man may drive round the corner of a 
road if that is the most convenient way 
home, though he ought to do it slowly and 
with more than ordinary care if he cannot 
see what is on the other side. The failure 
to "see the schooner probably arose from the 
fact that her sails were not set I am not 
prepared to say that thi^ was a fault on her 
part; but it was her misfortune. 

A consideration of a good deal of weight 
with my mind in one aspect of the case is 
this: That the collision does not appear to 
have been affected in any degree by the 
narrowness of the channel. The steamer 
was simply coming out from behind the 
schoolship in one direction and the schoon- 
er in another, and however wide the chan- 
nel might have been, the former could have 
done no more than she did. She took the 
proper measures promptly and without the 
slightest embarrassment from the narrow- 
ness of the passage between the ship and 
the fiats, which in fact she had scarcely 
reached. So that I cannot see that the pro- 
priety of the steamer's course, considered 
with reference to the peculiarities of this 
passage, has much importance in the case. 
Nor Is the fact that she intended to go to 
the Cunard dock very important, because 
she was not heading for the dock when the 
collision happened. It seems that the acci- 
dent might and would have happened just 
as it did if the steamer had been going to 
any other dock, and the schoolship had 
been anchored in mid-channel, provided the 
relative position of the three vessels had 
been the same. So that it comes back, as 
I have said, merely to the question of run- 
ning under the stem of a vessel at anchor 
at' an acute a^ngle. And I cannot say that 
any negligence has been shown on the part 
of the officers of the steamer, but must hold 
that this accident, though occurring in 
broad day, was what the law terms an in- 
evitable-misfortune.. The distinction be- 
tween this case and <Jrockett t. Newton, 18 
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How. [59 U. S.] 581, is precisely in the sails 
of the schooner not being visible over the 
schoolship. Decree for the claimants. 

[NOTE. The libellants, the Judd Linseed & 
Sperm Oil CompaDy, appealed, and the decree 
of the district conrt was reversed in the cir- 
cuit court. Case No. 7,559. 

[Subsequently, an appeal was taken from the 
decree of the circuit court to the supreme court, 
which reversed the decree of the circuit court, 
and affirmed that of the district court. Mr. 
Justice Bradley delivered the opinion of the 
court, and held that "if this was not an in- 
evitable accident, so far as the Java^ was_ con- 
cerned, it would be very difficult to imagine a 
case of inevitable accident not caused by exter- 
nal force, as of winds and waves." 14 Wall. 
(81 tr. S.5 189.] 
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Case Wo. 7,S35. 

JAY V. ALLEN et al. 

[1 Spr. 130.] 1 

District Court, D. Massachusetts. March 13, 

1846.2 
Seamen — Limitatioxs ix Adjiiualtt — Embezzle- 
ment btl Mastek— Liability of Owners 
—Interest— "Whaling" Ship. 

1. Statute of limitations, or stale claim in the 
admiralty. 

[Cited in Smith v. Sturgis, Case No. 13,111; 
Southard v. Brady, 36 Fed. 562.] 

2. In the whaling business, the owner is 
bound to provide a suitable vessel to bring home 
the oil. 

3. If a whaling ship be condemned, and sold 
abroad, and the master sells the oil and embez- 
zles the proceeds the owners are liable to the 
seamen for their lay. 

[Cited in The Antelope, Case No. 484.] 

4. From what time interest will be allowed. 
This was a libel promoted by the mate of 

the ship Victoria, against her owners, claim- 
ing §2,103.37 as his lay or share of the earn- 
ings of a whaling voyage. It appeared that 
the Victoria sailed from New Bedford in 
1836; in July, 1838, she had taken 1700 bar- 
rels of oil, and at that date was condemned 
and sold at the island of Tahiti. The mas- 
ter shipped home to the respondents, 15,235 
gallons of oil, which they sold for $15,749.10. 
The proceeds of the remainder of the cargo 
were fraudulently converted by the master 
to his own use. The libellant was dischar- 
ged on the 19th of January, 1838, at which 
time, as he alleged, the vessel had taken 
1250 barrels of oil, and he now claimed his 
full lay up to the time of his discharge; 
amounting to one twenty-eighth of the whole 
amount then taken. The respondents insist- 
ed that more than six years had elapsed 
since the claim accrued; that the libellant 
had not been discharged, but had deserted; 
and that they were responsible only for the 

1 [Reported by F. E. Parker, Esq,, assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 

2 [Affirmed in Case No. 7,552.] 



proceeds of the oil which came to their 
hands. There was evidence, however, of a 
correspondence between the parties on the 
subject of the daim, in the year 1837; and 
the allegation of desertion was not support- 
ed by evidence. 

F. C. Crowningshield, for libellant. 

T. G. Coflto, for respondents. 

SPEAGtJE, District Judge. The first ques- 
tion is, whether this is a stale claim. The 
last communication proved to have taken 
place between the owners and the libellant, 
in relation thereto, was in October, 1839. 
This libel was filed within six years there- 
from, viz., in May, 1845. The last letter 
from the respondents' attorney requests the 
libellant to wait for the adjustment of his 
share, until the insurance had been settled. 
At what time the insurance was settled, or 
abandoned, does not appear. 

It is generally true, that "courts of admi- 
ralty, like courts of equity, govern them- 
selves in the maintenance of suits, by the 
analogy of common law limitations." The 
acknowledgment made by the correspond- 
ence would be sufficient to take the case out 
of the statute at common law. Brown v. 
Jones [Case No. 2,017]; Willard v. Dorr [Id. 
17,679]; The Rebecca, 5 C. Rob. Adm. 102; 
The Sai-ah Ann [Case No. 12,342]. 

It is further urged, that the delay of the 
libellant in enforcing his claim, may have 
deprived the respondents of the means of 
proving that he was incompetent, or had de- 
serted; it is not, however, even alleged that 
he was incompetent, and it is not proved 
that he deserted; and no such presumption 
of desertion can ai-ise, any more than of pay- 
ment. 

It is not, therefore, to be deemed a stale 
claim. In regard to the other defence set up 
by the respondents, it appears that 1250 
barrels of oil had been taken before the li- 
bellant was discharged, and the ship was 
afterwards condemned at Tahiti, as unsea- 
worthy. A small part of the oil was sent 
home by another vessel, the residue sold by 
the captain, and the proceeds fraudulently 
appropriated to his own use. 

The question is, whether the owners are 
responsible to the libellant, for his share of 
the oil sold by the captain. By the ship- 
ping articles, the contract is made between 
the libellant, as one party, and the master 
and owners. The seaman 'never had any 
ownership of the oil. The amount of his 
compensation was to depend upon the quan- 
tity taken; and payment was to be made 
as soon after the arrival of the vessel at 
her home-port, as the oil could be sold, and 
an adjustment made. 

The respondents were bound to furnish a 
seaworthy ship to take and bring home the 
oil, and they were in default in not doing so. 
Upon the condemnation of the vessel, the 
custody and care of the oil devolved upon 
i the master, who must be deemed the agent 
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of the owners; the seamen having had no 
power to appoint, or remove a master, or to 
prevent his disposing of the oil. It was the 
duty of the master, as agent of the owners, 
to send it home, free of expense to the mar- 
iners, and as this was not done, the lihellant 
is entitled to recover the same share, as if 
it had been. Baxter v. Rodman, 3 Pick. 
439; Bishop v. Shepherd, 23 Pick. 494; Abb. 
Shipp. 606, note; Tne Frederick, 5 O. Bob. 
Adm. 8; Wilkinson v. Prasier, 4 Esp. 182. 

A superficial view of the shipping articles, 
has sometimes created the impression, that 
there is a partnership between the marines 
and owners; but that notion has long since 
been corrected by the courts. The contract 
clearly gives no ownership of the oil to the 
seamen. It is to be brought home, delivered 
to the owner, sold by him, the accounts ad- 
justed, and then the seaman has a right to 
a certain share of the money, as compensa- 
tion for his services. In this mode, the 
amount of his wages is ascertained. It is 
true, his right to them is contingent upon 
success, and so also it is in the merchant 
service, to the true extent of the maxim, 
"that freight is the mother of wages." a?he 
relation in which the crew stand to the own- 
ers in the whaling business, is that of sea- 
men to their employers. They have no voice 
in the appointment of their officers, or the 
conduct of the voyage, and are bound to im- 
plicit obedience. They are liable for deser- 
tion, or other neglect or violation of duty, 
to the same punishment and penalties as oth- 
er seamen. This being the relation which 
has been established between them and the 
owners, while they are subjected to its evils, 
they ought to be entitled to its benefits; and 
the master should no more be deemed their 
agent, when he sells the oil which they have 
taken, and squanders the proceeds, than 
when he embezzles the freight-money, which 
he has received in the merchant service. 
His neglect to preserve and .send home the 
oil is the neglect of the owner, so far, at 
least, as the mariners are concerned. 

As to interest, it is to be allowed after suf- 
ficient time had elapsed for the arrival of the 
oil and sale thereof, and adjustment of the 
voyage, and after demand made by the libel- 
lant Decree for the libellant with costs. 

[This decree was affirmed by the dreuit court 
on appeal. Case No. 7,552.] 
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JAY V. ALMY. 

[1 Woodb. & M. 262.] i' 

Circuit Court, D. Massachusetts. May Term, 

1846. 

Seamen— Lost Vessel — Phactioe in AdmibaIiTY 

—Imprisonment op SEASfEX— Measure op 

Damages— Evidence-Nonsuit. 

1. Where a whaling vessel has been lost 

abroad, and the cargo sent home to the owners, 

1 [Keported by Charles L. Woodbury. Esq . 
and Gi'orje Minot, Esq.] ^ 
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a seaman cannot recover wages of the captain, 
but must resort to the owners for his share in 
' the catchings," in conformity with the con- 
tract. 

[Cited in -The Atlantic, Case ]No. 620.] 

2. A captain of a vessel is not justified in im- 
prisoning a seaman merely on suspicion that he 
is a dangerous man, or on the request of the 
crew, unless some facts are shown, rendering 
the truth of the charge probable; and if he de- 
tain Mm in custody till his effects on board are 
lost or sold, the captain is answerable for th^r 
value. 

[Cited in Wilkes v. Dinsman, 7 How. (48 If. 
S.) 128; Jordan v. Williams, Case No. 7,- 

3. The allegations of one of the parties in a 
hbel are not evidence for him, unless called for 
by the other side, and are then to be weighed 
as they deserve, without requiring in all cases 
more than one witness to overcome them. 

[Cited in Hutson y. Jordan, Case No. 6,959.] 

4. Damages for such imprisonment will not 
be vindictive, unless perhaps where the motives 
of the master appear to have been bad. But 
compensation for the time of the imprisonment, 
the value of his articles lost or sold, and inter- 
est on the amount and passage home, are the 
just measure of damages, usually. 

[Cited in Castro v. De Uriarte, 12 ii ed. 253.] 

5. The eases where the crew should be con- 
sulted with, considered. 

6. A nonsuit not the result of a judgment of 
the court, is no bar to a subsequent libel for 
the same cause of complaint. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 
This was an appeal from a decree in the 
district court, made by Judge Sprague, Jan- 
uary 24th, 1845, and directing the libellee 
[Holden Almy] to pay to the libellant [Isaac 
It. Jay] the sum of $270, damages and costs. 
[Case unreported.] Prom this decree an ap- 
peal was taken by the respondent, and the 
material facts of the case, on being opened 
here at this term, appeared to be as follows: 
In September, 1841, Almy, as master of the 
vessel Mary Ann, of New Bedford, and Jay, 
as cook on board, sailed to the Pacific on 'a 
whaling voyage, and in February, 1842, Jay 
was put under arrest and heavily ironed by 
order of the master, and after some days set 
on shore at Copang, on the island of Tima, 
in the Indian Ocean, and confined there in a 
fort several weeks, till a Dutch vessel of war 
carried him, by agreement with the captain, 
to Batavia, where, with the charges against 
him, he was delivered into the care of the 
American consul. On examination of the 
case, the consul discharged Jay, and he was 
left to find his way home at his own ex- 
pense, and without any of his clothing, or 
boxes of medicine, tobacco, and other arti- 
cles, which were on board the Mary Ann, 
when he was arrested, and when he was set 
on shore at Copang. The claim now set up 
was for compensation for the imprisonment 
of his body, damages to his person, the loss 
of his property, and the expenses and time 
of his passage home. The master imdertook 
to justify the imprisonment on the groimd, 
that he and the crew entertained just fears 
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of a mutiny by Jay and others, or great bod- 
ily injury by his poisoning the crew; and 
that no more damage was done to Jay's 
person, and no longer detention of him, than 
-were necessary to protect the crew, and bring 
him to trial. As to the clothing and other 
property of Jay, which was lost, the master 
contended, that the wreck of the vessel, two 
days after reaching Copang, was the cause 
of the loss, and not any misfeasance on his 
part There was some contradictory evi- 
dence as to the circumstances, which pre- 
ceded and accompanied the arrest, and the 
manner of the treatment of Jay while con- 
fined, as well as the conduct of the master 
in taking a part of the effects of Jay on 
shore and selling them, without their being 
lost in the wreck of the vessel, or being 
stolen by the natives of the island. But the 
portions of the testimony, material to the de- 
cision of the court, were much alike on both 
sides, and being given in the opinion of the 
court, need not be repeated here. 

Messrs. Sewall and Mead, for libellant 
Mr. Clifford, for libellee. 

WOODBURY, Circuit Justice. Most of the 
important averments in this case are either 
admitted or proved beyond controversy. 
Ainong them is the sailing of the libellant 
under the libellee, the former as cook, and 
therefore bound to obedience and subordina- 
tion on his part; and the other as master, 
and hence equally bound to exercise kind- 
ness, humanity, and protection, rather than 
cruelty or oppression, to those under his com- 
mand. So it is admitted or proved clearly, 
that the master caused the cook to be con- 
fined with heavy irons, and thus to be de- 
tained in the vessel and fort in a hot climate, 
for a long time, and made no provision for 
his return home, if he should be discharged, 
and did not deliver to him, and send on shore 
with him, his clothes and other property, 
when he was removed from the vessel. It 
is also established, that the cook was dis- 
■ charged by the consul at Batavia, and has 
never been tried or convicted since returning 
home of any offence committed on board the 
Mary Ann, nor have any portion of his ef- 
fects, or the earnings of the vessel been re- 
stored to him, or accounted for. 

These leading facts, none of which are now 
in doubt, would certainly be sufficient to 
charge the respondent with very, heavy dam- 
ages, unless he shows satisfactorily a justifi- 
cation for this extraordinary conduct to- 
wards the cook. But where he proceeds to 
prove a justification, we at once encounter 
contradictory evidence, and omissions to 
make out satisfactorily several of the com- 
ponent facts indispensable to a thorough jus- 
tification. Thus the grounds set up in de- 
fence in the answer, are: That Jay had as- 
sisted a seaman called Pedro in his assault 
on the mate, and also in the argument and 
evidence they are, that there was danger of 



Jay's poisoning the crew; and, lastly, that 
the crew requested that he should be con- 
fined. But there is no testimony that he 
rendered any assistance whatever to Pedro, 
but, on the contrary, he was in the caboose 
at the time. Nor when Pedro called for help 
in Spanish, is there any proof, that the call 
was directed to Jay, rather than to any of 
the rest of the crew, or that Jay imderstood 
Spanish better than the others, or responded 
at all to the call. Nor is there any proof of 
a particular intimacy existing between him 
and Pedro, or any previous concert between 
them to injure the mate, or any previous ill- 
will on his part towards the mate. On the 
contrary, Pedro's attack seems to have been 
in sudden irritation at a blow from the mate, 
and without premeditation or conference on 
the subject with any one; and Jay's relaWons 
were so friendly with the mate, that he was 
called on after the injury to wait upon him, 
and assist to heal his wounds; showing no 
suspicion then, in either the mate or the 
captain, of his having assisted to cause those 
wounds. There would be, also, no little ab- 
surdity in supposing a combination between 
only two persons out of twenty-three on 
board, to assault one of the officers, and 
create a mutiny or revolt endangering the 
rest This confidence and trust in Jay prove, 
also, that no suspicion then existed in either 
of their minds, in support of the second 
ground of defence; viz., that Jay was likely 
to poison them. Nor is there the slightest 
evidence that Jay had said or done any thing 
at any time, before his arrest, to justify a 
belief in the crew of an jntention to poison 
them, except some suspicions fiung out 
against him by Turner, who was his enemy, 
and who has not appeared here or elsewhere 
as a witness to verify them under oath. On 
the contrary, all the witnesses, as well as the 
captain, concede, that Jay was a good and 
orderly man on board, and at all times pro- 
tested his innocence of any such intent; and 
out of all the seamen, who testified in this 
case on either side, not one, not even the 
mate, who was stabbed, swears to a single 
fact sustaining either of these grounds of 
justification. And there is an absence of 
all motive for Jay to have been guilty of ei- 
ther charge, no difficulty being proved to 
have existed between him and the mate, or 
captain, or any of the crew, except Turner. 
And against Turner, there is no legal evi- 
dence, that he ever made any threats, or 
committed any outrage before his arrest. 

In respect to the next and last justifica- 
tion set up, it is, that Jay was imprisoned 
in consequence of the fears and at the re- 
quest of the crew. There is some proof 
from several of them of such a request hav- 
ing been made. But there is no evidence 
that those fears were well founded, or that 
the captain instituted any official inquiry in 
to their correctness, formal or informal, or 
gave notice to Jay of any examination into 
them beforehand, so that Jay might excul- 



[13 Fed. Cas. page 389] 



(Case No. 7,236) JAY. 



pate himself; wliicli last circumstance at leasl 
distin^slies this case from that of The Som- 
ers [unreported], to which the captain's coun- 
sel have likened it. On the contrary, there is 
some testimony that the captain himself In 
stigated the crew to make such a request, 
and that after the paper which they signed, 
requesting Jay's confinement, had been de- 
stroyed, the captain made, or caused to be 
made, another, afllsing their names, all in 
one hand-writing, and stating the charge to 
be against -Isaac Bay rather than Isaac Jay, 
and making the same person a signer to it, 
and thus joining with the rest in asldng for 
his own confinement The absurdity, if not 
forgery, involved in this, caused the consul 
to discharge Jay at once from custody, on 
his ai-rival'at Batavia. A commander of a 
vessel should be a firm man, tenax propositi, 
and should not act on the groundless fears 
of his crew, much less excite them. Much 
less should he do this against one placed un- 
der his protection as a sort of ward, in a 
distant country, and one whose previous con- 
duct, for aught which is proved, had been 
throughout obedient and exemplary. The 
captain must be humane no less than firm. 
I place out of the case, of course, the mere 
hearsay declarations of Turner, and the cap- 
tain's own answer, as affecting Jay; because 
it is not competent evidence against him, 
coming from a party, and not having been 
called for under oath by Jay, or read by him 
as a part of the testimony in the cause. The 
David Pratt [Case No. 3,597]. Each party 
in admiralty has a right, if he chooses, to the 
answer under oath of the other; and if not 
so answering when requested, he may take 
the fact pro confesso. If an answer be given 
when asked for, it is evidence for either 
side. But the court then is not bound to re- 
quire two witnesses as in equity, to over- 
come an answer. Hutson v. Jordan [Id. 6,- 
959]. As all the justifications for the im- 
prisonment fail, the captain is liable for the 
injury caused by it. But he is not shown 
to have entertained any previous antipathy 
or grudge against Jay, and manifestly acted 
In some degree from the wishes of his crew. 
It is probably not therefore a suitable case 
for smart money or vindictive damages, 
should the last ever be proper when a crimi- 
nal prosecution can also, as here, be insti- 
tuted. See cases in Allen v. Blunt [Id. 217] ; 
Taylor v. Carpenter [Id. 13,785]. Again, it 
is difficult to discover any but an honest mo- 
tive, however erring in judgment, for the 
captain, when punishing Jay, though with 
such severity. Because Jay's conduct had 
excited no previous grudge or quarrel, but 
had won confidence. Notwithstanding this 
should prevent any aggravation in the 
amount of damages awarded, yet the cap- 
tain should pay a full indemnity, having, 
without sufficient cause shown, confined the 
libellant in a close room, in a hot climate, 
with heavy irons, and continued this sub- 
stantially for near fifty days. He might be 



prosecuted for this criminally, perhaps as an 
assault and false imprisonment; and if mal- 
ice existed, could be indicted for putting Jay 
ashore abroad in such a destitute condition. 
Act 1825, c. 65, § 10 [4 Stat 117]; U. S. v. 
Netcher [Case No, 15,866], 

Several adjudged cases tend to sustain 
these views in all material respects. Thus, 
a master is not excused for imprisonment of 
a seaman abroad, although ordered by a con- 
sul. The William Harris [Case No. 17,695]; 
Wilson V. The Mary [Id. 17,823]. Nor ex- 
cused for improperly discharging a seaman 
abroad, by the consul's approbation. Hutch- 
inson V. Coombs [Id. 6,955]. The master has 
sole and exclusive command, and all owe 
obedience to lawful orders, who are under 
him, crew and officers. Butler v. McLellan 
[Id. 2,242]. And hence the crew have no 
right to order the captain, or restrain him 
as to the punishment of any one, although 
if one offends or injures the crew, the cap- 
tain may pardon him, if the crew do it But- 
ler V. McLellan [supra]. It is prudent in the 
master to consult his subordinate officers in 
case of doubt, but no requirement exists to 
consult his crew, or to follow their wishes. 
Abb. Shipp. 136, 137. The crew may, in 
certain cases, demand" a survey of the vessel, 
if supposed not seaworthy. Act July 20, 
1790 [1 Stat 131]. And be consulted in a 
storm, as to throwing the cargo overboard 
for safety. Butler v. McLellan; The Wil- ' 
liam Hai'ris [supra]. But it is not to be 
flung over without the master's consent or 
orders. The Nimrod. [Case No. 10,267], On- 
ly in extreme cases, can the master imprison 
a seaman abroad in a foreign prison. The 
WiUiam Harris, Wilson v. The Mary, The 
Nimrod [supra]. Even tC a seaman becomes 
dangerous, he must be so dangerous as not 
to be able to be brought home safely. Oth- 
erwise, the captain cannot imprison him 
abroad, or discharge him there. The Nim- 
rod [supra]. And if the advice of crew as to 
throwing property over, does not bindthe mas- 
ter, much less will it as to the imprisonment 
of one of them. If a seaman is impropei'ly 
discharged, he is entitled to expenses of re- 
turn, and to wages till able to return, as a 
measure of damages. The Nimrod [supra]; 
Lane v. Townsend [Case No. 8,054]. But 
this, means a case where the seaman hired 
for wages, and where the vessel has not 
been wrecked. 

Again, Jay claims of him compensation for 
the loss of his clothing, medicine, and chest 
of goods on board the vessel. The captain 
admits he had collected these together to 
take tliem on shore before the vessel was 
wrecked, but contends they were lost with 
the vessel, or plundered by the natives. But 
some witnesses on both sides testify to their 
being partly taken on shore, and though the 
natives plundered some, the Dutch fort and 
officers at Copang are presumed to have 
yielded at least a semi-civilized protection to 
person and property. Some testify that tne 
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captain actually sold most of the articles on 
shore, and pocketed the money for them- 

My own view of this part of the case is, 
that when taking Jay on shore he should 
have taken with him and delivered to him 
his clothes and other property, and that not 
doing this, when the articles were in his 
charge, and Jay imprisoned so as to be un- 
able to look after them himself, was a con- 
version of them, and the captain ought to re- 
spond for their value, and the more especial- 
ly so, as it is probable he sold a portion of 
them. That value, however, I would not 
swell beyond the clear proof, as to its extent, 
which is the evidence of the person at New 
Bedford, who aided in the outfit of Jay. 

Finally, the captain should have supported 
jiis charges against Jay at Batavia, and had 
2iim punished there or since his return home, 
or at least have shown probable and reason- 
able grounds for suspicion against him, on 
a hearing there or in this country. And not 
doing any of these, he cannot escape another 
ground of damage to Jay, by the conse- 
quential injury to him in being left abroad, 
and having no passage home provided. As 
the vessel was wrecked, and the voyage 
broken up, he could not ask pay for his time 
after being discharged; but he was entitled 
to some means for returning to this country. 
See, as before cited, The Nimrod and Lane 
V. Townsend. And though Jay is not jus- 
tified in claiming wages of the captain, as 
he entered on board the vessel upon shares, 
yet. under the contract in such eases, he is 
entitled to his portion of the oil and bone 
then on board and saved from the wreck. 
And the owners, to whom the proceeds of it 
were remitted by the captain, must probably 
indemnify him for it. 

It will be seen that my opinion is not 
founded entirely on any part of the evidence 
which has been contradicted, or attempted, 
like Hart's, to be discredited; and hence, 
though there is something to be censured in 
the attempts made in favor of either side, 
by its friends, to influence some of the wit- 
nesses, and some cloud is cast over their 
veracity, it has no essentia^ bearing on facts 
which govern the merits. 

On footing up the sums, to which Jay is 
entitled here, if only a dollar a day for fifty 
days' imprisonment is allowed, and the 
clotlies and goods of his outfit are valued 
at $175, those two items will constitute $225. 
Allowing for interest, passage home, and old 
clothing, not included in the outfit, $45, and 
we have ?270, the sum allowed in the court 
below. I think that aggregate not too high; 
and so far as doubting its correctness, it 
would rather be, that the damages given in 
the court below were too small instead of 
being too large. I entertain no doubt of my 
power to increase them, as in appeals at com- 
mon law. Anonymous [Case No. 4441; Yea- 
ton V. United States, 5 Cranch [9 U. S.] 281. 
But I am not certain that an increase is 
proper, unless as vindictive or exemplary, 
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and that is in a case like this, if in any, not 
clearly justifiable. See Allen v. Blunt [Case 
No. 217]; Taylor v. Carpenter [Id. 13,785]. 
Counsel 'fees, in some cases, are a proper 
charge. [The Apollon] 9 Wheat [22 U. S.] 
379, and Allen v. Blunt, just cited. But as 
they were not allowed to the respondent, 
where the libellant at a former term became 
nonsuit, they are disallowed here. 

Nor is there any foundation for the objec- 
tion that the former nonsuit is a bar to an- 
other libel, it having been voluntary, and 
not on a judgment of the court. 2 Mass. 
113; 1 Mete. (Mass.) 274; 1 Pick. 371; 3 
Wils. 153; and Greely v. Smith [Case No. 
5,749]. It often is not after any trial of the 
merits, and arises from inability to com- 
mand the attendance of witnesses, as is 
stated to have been the present case. Let 
the judgment below be affirmed, with cost 
and interest since the appeal. 
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In re JAYCOX et aL 

[12 Blatchf. 209; i 13 N. B. B. 122.] 

Circuit Court, N. D. New York. June 16, 1874. 

Bakkkuptot— Proof of Debts— Appeal — Pkac- 

TiCE— Corporations— Acts TJiiTBA Vires 

— DiscoTJSTiKG Notes. 

1. When a proof of debt is presented to a dis- 
trict court, in bankruptcy, and is disallowed, 
and aa appeal is taken to the circuit court, 
under section 24 of the act [of 1867 (14 Stat. 
528)], the cause of action prosecuted in that 
court must be the same one that was rejected 
by the district court. 

[Cited in Thistle v. Hamilton, Case No. 13,- 
884.] 

2. The district court rejected certain promis- 
sory notes, made by a bankrupt, as proof of 
debts, without prejudice to the right of the 
creditor to prove a claim for money loaned to 
the bankrupt, or any other claim except one on 
the notes, as received in violation of statutes of 
the state. The creditor made no new proof of 
any claim, in the district court, but appealed 
to this court, and set out here, in his statement 
of claim, under section 24 of the act, a claim 
for money lent upon the notes. This court, 
however, passed upon the question whether the 
latter claim could be sustained, as well as up- 
on the question whether the claim on the notes 
was valid. 

3. "Hie People's Safe Deposit and Savings 
Institution of tne State of New York, incor- 
porated by special act (Laws N. Y. 1868, c. 816), 
opened an office for banking, at which it con- 
ducted a regular banking business, not being 
authorized by its charter to do so, and the doing 
so being forbidden by the constitution and laws 
of the state, under heavy penalties. In the 
course of such business, it discounted for the 
bankrupt certain notes, which were not paid, 
and which it proved, in the district court, as 
claims against them: Held, that the notes were 
void. 

4. A claim for the money loaned, on the dis- 
count of the notes, was not a valid claim, be- 
cause the transaction was illegal, and the cor- 
poration had no power to loan money on per- 
sonal security, and its charter prescribed how 
its funds should be invested. 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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[Appeal from the flistrict court of the TJnit- 
ed States for the Northera district of New 
York.] 

[This was an appeal from the decision of 
the district court (Case No. 7,2^), on an ap- 
plication to expunge the proof of deht made 
by the assignees of the People's Safe De- 
posit and Savings Institution of the State of 
Ne\7 York in the matter of John M, Jaycox 
and John A. Green in bankruptcy.] 

Daniel Pratt, for appellants. 

Prank Hiscoek, for assignee in banljxuptcy. 

William O- Kuger, for creditors. 

WOODRUFF, Circuit Judge. 1. It is im- 
possible to discover, from the papers sub- 
mitted herein, that the circuit court has any 
jurisdiction, or of what proceeding. It was 
stated by counsel, on the argument, and is 
assumed in the briefs, that an appeal has 
been taken to this court by the assignees of 
the People's Safe Deposit and Savings In- 
stitution of the State of New York, from an 
order of the district court disallowing their 
proof of debt against the estate of the bank- 
rupts [Case No. 7,241]; and there are among 
the papers a statement of claim, and an an- 
swer thereto, intended to conform to the 
24th section of the bankrupt law, relating to 
such appeals. On the trial which that 24th 
section provides for, the parties waived a 
jury, and gave in evidence a part only of the 
proceedings in, the district court relating to 
such claim. Probably, the defects in the pa- 
pers would be supplied, so far as the case is 
susceptible of supplement, and I will, there- 
fore, deal with the case according to the in- 
formation I have of its nature and condition. 

2. But I cannot omit ^o observe, that this 
court has no original jurisdiction to receive 
and allow debts against the estate of ^ bank- 
rupt The claims of creditors must first be 
presented in the district court; and it is not 
proper to present one claim in the district 
court, and, under cover of an appeal to this 
court, transform the claim into a new and 
distinct cause of action. In other words, this 
court ought not, on appeal, to be called upon 
to decide questions, either of law or fact, 
that were not raised oi^ involved in the de- 
cision of the district court The same cause 
•of action is to be pursued in this court, 

though it may happen that new or further 
proofs in support of that cause of action may 
here establish facts not proved below, and 
new questions of law may arise thereupon. 
The cause of action, however, must be the 
same; otherwise, this court would assume 
to allow or reject a debt which had been 
neither allowed nor rejected in the district 
court To do this, I am of opinion this court 
has no jurisdiction. 

3. The only order which I find among the 
papers submitted, and the only order which, 
so far as I have any information, the dis- 
trict court has made rejecting the claim of 
the assignees, (the appellants,) is an order 
which rejects certain promissory notes set 
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forth as proof of debts due from the bank- 
rupts to the -People's Safe Deposit and Sav- 
ings Institution. The ground of such rejec- 
tion, appearing in the opinion of the court, is, 
that those notes are void and constitute no 
cause of action. But, the order expunging 
the proof of those notes, and rejecting that 
proof, is declared, in the order itself, to be 
without prejudice to any right of the cred- 
itors so claiming to make proof of a debt 
or claim for money loaned to said bank- 
rupts, or had and received by them to the 
use of the said corporation or its assignees, 
or proof of any other debt or claim, other 
than upon the notes or security taken or re- 
ceived on the making of discounts in viola- 
tion of the restraining acts, or other stat- 
utes, of the state of New York. Instead of 
acting upon the suggestion of the court thus 
given, and amending their claim and proof 
of debt, so that it should not depend upon 
the question of the validity of those notes, 
the alleged creditors have, it would seem 
from the papers, come into this court and 
here set out or stated, for the first time, a 
cause of action for money lent and advanced 
upon these notes, and for money lent and 
advanced generally to the bankrupts, and for 
money had and received by the bankrupts 
to the use of the daimants. They thus pre- 
sent here a cause or causes of action never 
presented to the district court and seek to 
establish a debt which that court has not re- 
jected. I think, therefore, that this court 
would perform its whole duty by consider- 
ing the only question which was decided in 
the district court, namely, whether the prom- 
issory notes, which were alone stated as con- 
stituting the cause- of action or debt presented 
below, were or were not void. 

4. I have, however, no wish to avoid the 
examination of the whole case, or the ex- 
pression of my opinion thereon, by suggest- 
ing embarrassments -which counsel or parties 
may deem technical. Very able counsel have 
discussed the case in this coui% assuming 
that both of the questions which arise out of 
the transactions between the bankrupts and 
the safe deposit and savings institution were 
properly before me. The fact that proofs of 
debt in the district court are not formal, and 
that promissory notes are themselves treated 
as evidence of money had and received by 
the promissor, gives some color to the claim 
that the district court might have received 
them as such proof, and ought not only to 
have passed upon their validity, but upon 
the evidence taken by the register that the 
said corporation did advance money to the 
bankrupts thereon, by discounting the notes. 
I, therefore, state my conclusions upon both 
questions, and, if counsel can make my de- 
cision useful in the case, as it has been con- 
ducted and is now urged, it will save time 
and expense. 

5. I find, then, the facts to be as stated in 
the report of the register, and as recited in the 
opinion of the district judge. The principal 
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and important of them are, that the People's 
Safe Deposit and Savings Institution was in- 
corporated by act of the legislature of the 
state of New York, passed May 14th, 1868, 
and its charter (2 Laws N, Y. 1868, p. 1839, 
c. 816), must, for any purposes for which 
my finding is material, be taken as part and 
parcel thereof; that such corporation opened 
oflaces for banking in Utica and Syracuse, 
and at such offices conducted a regular bank- 
ing business, employing its capital and de- 
posits thereia; that it kept a large number 
of accounts, not only for deposit of savings, 
but merchants' accounts, for discounts and 
deposits, after the usual custom of banks of 
discount and deposit in this state; that, in 
such banking business, it, prior to its failure 
and assignment to the appellants, had dis- 
counted, in the ordinary course of business, 
promissory notes and other commercial pa- 
per, at the banking office in Syracuse, to the 
amount of more* than sis hundred thousand 
dollars; that it so discounted, from time to 
time, several hundred thousand dollars in all, 
for the firm of Jaycox & Green, (the bank- 
rupts;) that, of such commercial paper, so 
discounted for Jaycox & Green, promissory 
notes to the amount of over thirty-five thou- 
sand dollars remain unpaid, and are held by 
the said corporation or the appellants, the re- 
ceivers of such corporation, of which notes, 
the promissory notes made by Jaycox & 
Green, now in question, to the amount of 
§27,772.50, were presented and claimed as a 
debt against the bankrupts, in the district 
court; and that the proceeds of the discounts 
thereof were paid to Jaycox & Green by 
checks or drafts on New York, less a charge 
of one-half of one per cent, charged as ex- 
change on New York. 

Upon these facts, 1st, I concur fully in the 
opinion of the late lamented and learned dis- 
trict judge, that the said notes were wholly 
void, and, neither as contracts or securities, 
constituted any ground of claim or debt 
against the bankrupts. I do not deem it 
necessary to repeat the discussion embodied 
in that opinion. It may be taken as the 
opinion of this court upon the question. The 
charter of the corporation in no wise author- 
ized the carrying on of that business. The 
constitution axid the statutes of the state of 
New York forbade it Heavy penalties were 
declared by statute against the corporation 
and its officers, for carrying it on. The acts 
by which the notes were received by the cor- 
poration were illegal; and the statutes, in ex- 
press terms, declare such notes void. The 
decision of the district court was, upon this 
point, as I think, beyond all question, cor- 
rect 

2d. The said corporation, thus violating the 
laws of the state, can no more aUege an im- 
plied contract to pay the money mentioned 
in the notes, than it could set up and rely 
upon the express promise of Jaycox & Green 
to do so. To fay. that when a statute de- 
cUucci tl;at all nolOo a:ul otlier sscuiities for 



the payment of any money, made or given 
to secure the payment of any money loaned 
or discounted by any incorporated company, 
or its officers, contrary to the provisions of 
the statute, shall be void, the courts may, 
nevertheless, imply a contract to pay it, is 
practically to repeal the statute. Such a 
holding throws open the business of unau- 
thorized banking to be fearlessly conducted 
and without danger of loss. Such a holding 
makes the stringent provisions of the con- 
stitution and statutes have this effect and no 
more— the mode of pleading in an action to 
recover the money is altered. Unauthorized 
coi-porations may discovmt notes without lim- 
it; but, if a note should be protested, they 
must sue for its amount as for so much mon- 
ey lent, or had and received, and will recov- 
er. Nearly all of the efficiency of the stat- 
utes, as a restraint, is eliminated by such a 
holding. 

I shall not enter upon an examination of 
all the cases which have been refen*ed to 
as bearing upon this subject It is proper, 
however, to notice what are commonly spo- 
ken of as the Utica Ins. Co. Oases, 15 Johns. 
358, 19 Johns, 1, 8 Cow. 20, 3 Wend. 296, Id. 
369, and 4 Wend. 652. It was undoubtedly 
held, in reference to notes taken by that 
company, that, although the notes were void, 
the money advanced on discounting the same 
could be recovered, as money lent; and the 
coui-t go so far even as to say that the void 
notes could be used as evidence of money 
lent, and so be made, as evidence, the ef- 
fective means of a recovery of the amount 
thereof. As to these cases I have two ob- 
servations to make: 

First They have long been the subject of 
criticism, and doubts of their correctness 
have been freely expressed, both at the bar 
and on the bench. In New Hope & Dela- 
ware Bridge Co. v. Poughkeepsie Silk Co., 25 
Wend. 650, Mr. Justice Nelson, lately the 
venerable and distinguished justice of the 
supreme court of the United States assigned 
to this circuit, then in the supreme court of 
this state, says: "Whether the doctrine of 
these cases is well founded, and may be up- 
held upon established principles, or not, or 
whether the result was not materially in- 
fiuenced by the peculiar phraseology and- 
powers of the charter of the Utica Insui-anee 
Company, in respect to which they arose, 
it is not necessary at present to examine. 
I am free to say, in either aspect I should 
have great difficulty in assenting to them." 
In Tracy v. Talmage, in the court of appeals 
of this state (14 N. Y. 162, 189), Mr. Justice 
Samuel L, Selden says; "These cases have 
never been overruled; and yet I think I 
may say, they have generally been regarded 
with some suspicion as to their soundness. 
* * * There is undoubtedly great difficulty 
in reconciling these cases with the settled 
rules in regard to illegal contracts." 

Second. Those cases are distinguished from 
the present; and in a particular which has 
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been referred to as constituting the possible 
ground upon Tvliich the decisions there made 
could be upheld, or, as I should better say, 
in the feature which was deemed to furnish 
the ground on which those cases proceeded, 
namely, that that company had a general 
power to lend money, and, therefore, though 
it received therefor a void security, it could 
reclaim the loan. Without assenting to the 
reasoning by which this result was reached, 
it is sufficient to say, that the premises are 
wanting in the present case. In Beach v. 
Fulton Bank, 3 Wend. 573, 583, contempo- 
raneously with some of those decisions, 
Chief Justice Savage states their ground as 
above indicated, and declares, that, as the 
Hudson Insurance Company had no such 
power, those cases do not apply. 

The charter of the People's Safe Deposit 
and Savings Institution declares in what 
that corporation may invest its funds. This 
is fully discussed and made clear in the opin- 
ion of the district judge. It has no power 
to loan money on personal security; and the 
very ground on which the court placed their 
decision in the TJtica Insurance Company 
Gases, therefore, fails. In accordance with 
this view, the supreme court of this state, 
in Life & Fire Ins. Co. v. Mechanic Fire 
Ins. Co., 7 Wend. 31, where the action was 
assumpsit, and the plaintiff claimed to re- 
cover for money lent, held, that, as the plain- 
tiff had no power, by its charter, to loan 
money" except on bond and mortgage, any 
other contract of loan was void, and could 
not be the foundation of an action; and, in 
the case of Gillet v. Phillips, in the court of 
appeals (13 N. Y. 114, 119), the court say, 
of a contract in violation of our banking 
acts: "The contract was not only unauthor- 
ized, but illegel. No action could be sus- 
tained upon it, if executory, in his favor, 
nor to set it aside, if executed. Nor could 
it become the foundation of an implied- as- 
sumpsit in behalf of the offending party." 
The cases of Brady v. jNIayor, etc., of New 
York City, 2 Bosw. 173, 20 N. Y. 312, and 
Donovan v. Mayor, etc., of New York City, 
33 N. Y. 291, by analogy, affirm the same 
doctrine. My conclusion is, that the appel- 
lants have established no d^bt against the 
banki-upts, and a judgment for the assignee 
must be entered. 

[See Case No. 7,238.] 
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In re JAYCOX et al. 

[13 Blatchf. 70.] 1 

Circuit Court, N. D. New York. July 1, 1875. 

Baskbuptoy— Proof op Debt — Corpobatioss— 
Ultra Vires — Discounting Uomjieecial Paper. 

1. A corporation, created by the state of New 
York as a savings bank, and authorized to do 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



the crdinary business of a savings bank, and 
also to receive on deposit, as bailee, articles of 
value, but having no authority to discount com- 
mercial paper, carried on habitually the busi- 
ness of discounting such paper. It discounted 
notes made by J., who afterwards was ad- 
judged a bankrupt The corporation was also 
adjudged a bankrupt. The assignee in bank- 
ruptcy of the corporation put in against the es- 
tate of J., in ba-ikruptcy, a proof of debt for 
the amount of the money paid by the corpora- 
tion to J. on discounting such notes: Heldf 
that such proof of debt must be expunged. 

2. Not only do the statutes of New York for- 
bid the contract and make void the notes, but 
the money loaned or paid on the discount of 
the notes cannot be recovered back by the lend- 
er. 

3. The corporation retained no title to the 
money loaned, and its assignee in bankruptcy 
acquired no title to it and no right to recover it 
back. 

[For former proceedings, see Cases Nos. 
7,241 and 7,237.] 

George Doheny, for assignees in bank- 
ruptcy. 
William M. Brown, for creditor. 

HUNT, Circuit Justice. Upon an applica- 
tion to expunge the proof of debt made by 
the assignees of the People's Safe Deposit 
and Savings Institution of the State of 
New York, the register reports that he has 
taken the evidence offered, and that the 
facts following are established by said evi- 
dence: (1.) That no claim is made by the 
assignees of said People's Safe Deposit and 
Savings Institution of the State of New 
York against the estate of Jaycox & Green, 
except the notes set out in schedule "A" 
annexed to the proof of debt, filed April 
23d, 1873, amounting, of principal, to §35,- 
272.20. (2.) That the People's Safe Deposit 
and Savings Institution of the State of New 
York was a corporation organized under 
and by virtue of the provisions of chapter 
816 of the Session Laws of the State , of 
New York for 1868, the capital stock of 
which corporation was §300,000, owned Dy 
divers individuals. (3.) That said corpora- 
tion had a banking office in Utica and one 
in Syracuse. (4.) That, from April, 1871, 
imtil the bankruptcy of Jaycox & Green, in 
May, 1872, the corporation, in its office at 
Syracuse, discounted the paper of Jaycox & 
Green, to the amoimt of several hundred 
thousand dollars, and that, at the time of 
their bankruptcy, said, corporation held 
their discounted paper, which paper is par- 
ticularly described in the schedule annexed 
to the amended or supplemental proof of 
debt, filed September 15th, 1874. (p.) That, 
from. April, 1871, until the bankruptcy of 
said corporation, it carried on a regular 
banking business, except that it did not is- 
sue circulation of its own, discounting, dur- 
ing that period, a large amount of paper, 
selling exchange, and doing,- in fact, the 
ordinary business of a bank of discount 
and deposit, and doing a large business of 
that character for a city like Syracuse, sq 
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that, at the banki-uptcy of said corporation, 
it had hetween ?600,000 and $700,000 of dis- 
counted commercial paper standing out; 
and that, during the period referred to, the 
corporation kept a regular office for dis- 
counts and deposits in Syracuse, kept a 
large number of mercantile accounts, and 
made large discounts for merchants. (6.) 
That Jaycox & Green were wholesale gro- 
■cers at the time the notes set out in the 
proofs of debt were discounted; that these 
notes were discounted at about their re- 
spective dates, and their proceeds were ap- 
plied to the payment ol other commercial 
paper of Jaycox & Green, which had been 
discounted for them; and that the line of 
accommodation paper discounted by said 
corporation for Jaycox & Green, for a year 
previous to their failure, amounted to $35,- 
000 and upwards. (7.) That there were fif- 
teen trustees and directors of said corpora- 
tion, and of these some resided in Syracuse 
or its vicinity, but they were not at the 
banking room very frequently. (8.) That 
the stock ledger of the corporation shows 
that, at the time of its bankruptcy, the 
trustees and directors held $193,000 of its 
capital stock. (9.) That the corporation, be- 
sides discounting notes, made loans on 
bonds and mortgages and stocks, and re- 
ceived deposits, and issued pass-books there- 
for in the same form as those of savings 
banks; and that, at the time of its suspen- 
sion, the entire deposits in the corporation at 
Utica and Syracuse, was between $1,300,000 
and $1,400,000. (10.) That the capital stock 
paid in at the time of the suspension of said 
corporation, was $75,000, and the residue of 
the money used by the corporation in dis- 
counting paper consisted of deposits and 
accumulations, and such accumulations 
amounted to $40,000, (11.) That the office 
of the corporation at Syracuse commenced 
discounting commercial paper and keeping 
commercial accounts soon after April 1st, [ 
1871, and this was done by a resolution of 
the board of directors. (12.) That, at the 
time of the suspension of the corporation, 
pretty much all of the deposits in it at 
Utica were of the character of savings bank 
deposits, and upwards of $1,000,000 of the 
deposits were of that character. The reg- 
ister reported that said proof of debt should 
be expimged. The matter came on to be 
heard before Judge Wallace, the district 
judge, and he having been of counsel in the 
matter, declined to hear it, and ordered 
that fact to be entered of record. It was, 
therefore, ordered that the proceedings be 
certified to, and transferred into this court. 

The findings of the register are sustained 
by the proof, and present a clear and suc- 
cinct statement of the facts of the case. 
Whether, upon these facts, a claim exists 
in favor of the Deposit Savings Bank, 
against the estate of Jaycox & Green, is 
the question to be decided. 

For the purpose of brevity and conven- 



ience, the institution described in the peti- 
tion in this case as "The People's Safe De- 
posit and Savings Institution of the State 
of New York," will be termed the "Safe De- 
posit Company." This company was or- 
ganized under and by virtue of the provi- 
sions of the act of the legislature of New 
York, passed May 14th, 1868 (chapter 810, 
p. 1839, Laws 1868). By the first section 
of that act the persons named were created 
a coiTporation, by the name and style above 
given, to be located outside of the cities of 
New York and Brooklyn, and, by the sec- 
ond section, the persons named were to con- 
stitute its board of directors for the first 
year. The provisions of the chapter are pe- 
culiar in many respects, but, for the purpose 
■before us, it will only be necessary to notice 
the following: Section five provides that 
"the business and general object of the 
said corporation shall be to take and receive 
on deposit, as bailee, for safe keeping and 
storage, coin, bullion, gold and silver plate, 
jewelry, United States bonds, &c., and to 
receive money from any estate * * * or 
persons on deposit and give a book, receipt, or 
certificate therefor, « - * and any rate of 
interest not exceeding that by law allowed for 
deposits." By the eleventh section, the board 
was required to "invest its capital in good se- 
curities, * * * in bonds and mortgages, pub- 
lic securities or stocks of any state or of the 
United States, or in the stocks or bonds of 
any city, county or town, corporation or as- 
sociation, or otherwise, of any state, or the 
United States, in manner and form as the 
directors and officers might think proper." 
By section fourteen, it was declared to pos- 
sess the powers, and be subject to the re- 
strictions, contained in title third of chap- 
ter eighteen of the first part of the Revised 
Statutes, so far as applicable. That title 
enumerated the general powers of corpora- 
tions, of suing and being sued, succession 
and the ordinary powers of incorporations. 
It contained also the following: Section 3; 
"In addition to the powers enumerated 
* * * no corporation shall possess or ex- 
ercise any corporate powers except such as 
shall be necessary to the exercise of the 
powers so enumerated and given." Section 
4: "No corporation, « * » not expressly 
incorporated for banking purposes, shall, 
by any implication or construction, be 
deemed to possess the power of discounting 
bills * * * receiving deposits * * * 
buying and selling bills of exchange," &c. 
1 Rev. St p. 600. 

The constitution, of the state of New 
York, of 1846, contained the following pro- 
vision: "Corporations may be formed un- 
der general laws, but shall not be created by 
special act, except for municipal purposes, 
and in cases when, in the judgment of the 
legislature, the objects of the corporation 
cannot be attained under general laws." 
Article 8, § 1. Under this authority, the 
legislature had passed a general banking 
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law, providing that any persons might "es- 
tablish offices of discount, deposit and cir- 
culation, upon ttie terms and conditions, and 
subject to the iiahillties, prescribed in the 
act." Act AprE 18, 1S3S (Laws 1838, c. 
2G0). There was not at that time, nor until 
the year 1875, any general system for the 
incorporation of savings banks. In each case 
it was necessary to apply to the legisla- 
ture for an act of incorporation. What is 
familiarly called the restraining act of the 
state of New York, contains the following 
provisions: "No person unauthorized by law 
shall subscribe to, or become a member of, 
or be in any way interested in, any asso- 
ciation, institution or company, formed or 
to be formed for the pm-pose of receiving 
deposits, making discounts or issuing notes 
or other evidences of debt to be loaned or put 
in circulation as money; nor shall any per- 
son unauthorized by law subscribe to, or be- 
come in any way interested in, any bank or 
fund created or to be created for, .the like 
purposes or either of them," 1 Rev. St. p. 
712, § 1, "No incorporated company, without 
being authorized by law, shall employ any 
part of its effects « « * for the pm-pose 
of receiving deposits, making discotmts, or 
issuing notes or other evidences of debt, to 
be loaned or put into circulation as money." 
Id. § 3. "AH notes and other securities for 
the payment of any money, or the delivery of 
any property, made or given to any such as- 
sociation, institution or company, that shall 
be formed for the purpose expressed .in the 
first section of this title, or made or given 
to secure the payment of any money loaned 
or discounted by any incorporated company, 
or its officers, contrary to the provisions of 
the third section of this title, shall be void." 
Id. § 5. By an act passed February 4th, 
1837 (Laws 1837, p. 14, § 1), the provisions 
of the above act, so far as they prohibited 
persons not incorporated from keeping of- 
fices for the purpose of receiving deposits, 
or discounting notes or bills, were repealed. 
As to incorporated companies, the act yet 
remains in force, as above set forth. With 
these references to the constitution and laws, 
we are prepared to decide without difficulty 
some of the preliminary questions of the case. 
1. The safe deposit company was not a 
bank of discount and deposit, authorized to 
do the ordinary banking business of receiv- 
ing current deposits, paying dealers' checks 
and discounting commercial paper. It was 
a savings bank, authorized to do the ordi- 
nary business of a savings bank, and au- 
thorized to receive on deposit, as bailee, and 
for safe keeping, the articles of talue and se- 
curities mentioned in its charter. The legis- 
latm-e did not intend and had no power un- 
der the constitution, to organize by special 
charter a bank of discoimt and deposit. If 
those obtaining the charter had such an in- 
tention, it was a dishonest and a furtive one. 
There is no language in the charter that con- 
fers powers other than those conferred on 



ordinary savings banks, except in relation to 
its capacity to receive, as bailee, the valua- 
ble articles referred to. 

2. The directors, and managers of the bank 
intentionally and habitually violated the law 
in carrying on an ordinary banking business, 
including that of making discounts of notes. 
The proof shows, that, at the time of bank- 
ruptcy, it had more than $600,000. of dis- 
counted commercial paper outstanding, and 
that this business was done by the express 
direction of its board of directors, and by the 
sanction of the stocldiolders. 

3. The notes in controversy, amoimting to 
?35,272.20, were thus discounted by the safe 
deposit company, in known violation of the 
laws of the. state. Jaycox & Green, the bor- 
rowers, are in bankruptcy, and the safe de- 
posit company is m bankruptcy. The estate 
of the borrowers, ordinarily, should stand in- 
debted for- money actually received as a loan 
by its principals. This is the ordinary rule 
of law, and the enquiry is, -whether other and 
counteracting principles must in this case 
prevail' against it 

The objection to the right of recovery by 
the safe deposit company while in existence, 
and by its assignees after its bankruptcy, is 
based upon the provisions of the Revised 
Statutes and of the restraining act. By the 
third section of this latter act, already 
quoted, every incorporated company not au- 
thorized by law is forbidden to make dis- 
coimts of commercial paper. By the fifth 
section, it is enacted, that every note or oth- 
er secmrity made in contravention of the pre- 
ceding section "shall be void." It is plain, 
from what has been said, (1st,) that the safe 
deposit company is an incorporated com- 
pany; (2d,) that it had not the authority of 
law to discount this paper, (People v. Utica 
Ins. Co., 15 Johns. 358); and (3d,) that, with- 
out such authority, it did discount it The 
restraining statute first forbids the transac- 
tion, and, secondly, declares that the notes 
given for such a transaction shall be void. 
The contract itself is forbidden, and, there- 
fore, illegal, and the security is also declared 
to be void. It is forbidden, both by section 
4 of title 3 of chapter 18, above cited, the 
company not being "expressly incorporated 
for banking purposes," within the meaning 
of that act, and by section three of the re- 
straining act, also herein before referred to. 

The illegal character of the contract, and 
its invalidity, as well as the invalidity of 
the security given upon it, is not an unusual 
condition of things under the laws of New 
York. The loaning of money at a greater 
rate of interest than seven per cent per an- 
num is forbidden by law. The contract of 
loan, when thus made, is illegal, and any se- 
curity taken in hi furtherance of it is void. 
1 Rev. St p. 772, §§ 2, 5. A contract to pay 
money arising out of a betting or gaming 
transaction is forbidden by law, and the con- 
tract itself, and any security connected with 
it are equally void. Id. p. 662, § 8. A con- 
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tract for the sale or purchase of lottery tick- 
ets, or articles t>y raffle, is in like manner 
forbidden by law, and the contract itself and 
all securities arising out of it are void. Id. 
p. 665, §§ 22, 24, 26, 27, 34, etc. 

The argument to sustain the claim of a re- 
covery on the part of the safe deposit com- 
pany, is based upon the idea that the loan 
of money by the bank is legal, that its char- 
ter authorized the company to make loans, 
and that it was the form, time and manner 
of the loan which was objectionable; and 
that hence, while the security which em- 
bodies these objections is illegal and void, 
and cannot be recovered upon, the loan or 
the debt may and does remain valid. To 
support this view are cited what are called 
the "TJtica Insurance Oases": Utica Ins. Co. 
V. Scott, 19 Johns. 1; Same v, Cadwell, 3 
TVend. 296; Same v. Bloodgood, 4 TVend. 652; 
Same v. Kip, 8 Cow. 20; Same v. Scott, Id. 
709. 

The case in Johnson's Reports, against 
Scott, arose upon a demurrer, and simply 
went to the point adjudged in the "Per 
Cm*iam" opinion, that the security was void 
under the restraining act, and judgment was 
ordered accordingly. The remark that, al- 
though the security was void, the money 
lent might be recovered, was entirely obiter. 

In the case against Kip (8 Cow. 20), the 
question was presented upon the second plea, 
which was for money lent, and the court 
held, that, although the security was void, 
the loan constituted a valid cause of action, 
and gave judgment for the plaintiff. The 
only direct authority cited was the case 
against Scott, above referred to. The obiter 
remark of the court m that case is quoted in 
full. 

The case of Scott was carried to the court 
of errors (8 Cow. 709), where the judgment 
below was reversed. It was there held, (1st,) 
that the insurance company had the right to 
loan their sm-plxis funds, and to take a note 
as evidence of the debt (page 718); (2d,) that 
the restraining act did not apply to that com- 
pany, by reason of the provision of then- 
charter allowing them to invest their funds 
(page 719). These were the conclusions of 
Spencer, J., in the only prevailing opinion 
reported. 

In Utica Ins. Co. v. Cadwell, 3 Wend. 296, 
the decision in Kip's case was adopted with- 
out comment or discussion. The court (Suth- 
erland, J.) say, that there is a distinction, as 
held by the former cases, between the se- 
curity and the contract of lending; and that, 
as the lending was not declared to be void, 
wherever money was lent it might be recov- 
ered under the common counts, although no 
action could be sustained upon the security. 
The note was held to be competent evidence 
of money lent, under the common counts. 
In relation to these cases I observe: 
1. That they are distinguishable from the 
present in one important feature, viz., that 
the insurance company had the right to make 
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personal loans of their surplus funds, and 
whether they made the loan upon the se- 
curity of a bond or a note, or without either, 
it was declared, made no practical difference. 
This was the opinion of Spencer, Senator, in 
Scott's Case, 8 Cow. 709. The company, in 
the present case, had no power to make per- 
sonal loans. Its powers were restricted and 
limited to those contained in its charter. 
This is expressly declared in the provision of 
the Revised Statutes, already cited. Upon 
tm-ning to the authority to make its loans, 
we find the subjects specifically set forth, as 
the stocks of the United States, or of the 
states, bonds and mortgages, bonds of cities 
or towns. Personal loans are not mentioned, 
and are, therefore, by statute, excluded from 
the class in which the moneys of this com- 
pany can be invested. 

2. The terms of the restraining act now in 
force, as well as the language of the Re- 
vised Statutes, are quite different from the 
language of the act in force when the Utica 
Insurance Cases were decided. "No incor- 
porated company, without being authorized 
by law, shall employ any part of its effects 
* * * for the purpose of making dis- 
counts." 1 Rev. St. p. 712, § 3. Here is 
a positive prohibition against investing the 
funds of a corporation in discounted bills. 
Such a contract is illegal, as being posi- 
tively forbidden by law. The language of 
the old act was aimed at the creation of 
a company and the establishment of an 
office, like that of section one of the present 
act, forbidding the becoming members of a 
company for the purpose of issuing notes, 
making discounts &c., and not containing 
the language above quoted. 2 Rev. Laws, 
1813, p. 234, § 2. Neither does the old law 
contain the provision of title 18 of the Re- 
vised Statutes, that no corporation not ex- 
pressly created for banking purposes, shall, 
by any implication or construction, be deem- 
ed to possess the power of discounting bills. 
Had the Revised Laws of 1813, which were 
in force when the Utica Insurance Cases 
were decided, contained these provisions, 
there is no reason to think they would have 
been decided as they were. 

3. The correctness of the decisions in those 
cases, has been repeatedly questioned, and 
their authority much weakened. See New 
Hope & D. Bridge Co. v. Poughkeepsie Silk 
Co., 25 Wend. 650, opinion of IVIr. Justice Nel- 
son; Tracy v. Talmage, 14 N. Y. 189, opin- 
ion of Mr. Justice Selden; and the opinion of 
Mr. Justice Comstock, in Curtis v. Leavitt, 
15 N. Y. 98. To give them the force con- 
tended for,, will render the restraining act 
substantially useless. If theh; holding is as 
broad as is contended for, they are ui direct 
hostility to an almost endless line of authori- 
ties, to the effect that the violator of the law 
cannot recover upon a contract embracing or 
founded upon that violation. 

4. The Utica Insurance Cases should not 
be confounded with that class of cases of 
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wliicli Oneida Bank v. Ontario Banli, 21 X. 
Y. 490, and Curtis v. LeaTitt, 15 N. Y. 9, 
are instances, in wWch the plaintifEs re- 
covered for money advanced, although their 
security was repudiated. In the first of these 
cases, the statute of New York (Act May 14, 
1840; Laws 1840, p. 306, § 4) was involved 
which declared that "no banking association 
shall issue or put in circulation any hill or 
note of such association, unless the same 
shall he made payable on demand and with- 
out interest." Mr. Augustus Perry loaned to 
the Ontario Bank $14,000 and took its drafts 
on Duncan & Sherman of New York, for the 
amount, all being made and delivered about 
four weeks before their dates. The court 
held, (1) that these were drafts, within the 
statute mentioned; (2) that they were not 
payable on demand; (3) that tliey were il- 
legal and void; and, (4) that the lender or 
holder could recover from the bank issu- 
ing them the amount of money so loaned. 
The principle of this decision was this, that 
Perry had done nothing prohibited by law. 
He had simply loaned his money to the 
bank, and the bank had received it- The 
bank violated a positive provision of the 
statute in making its security for the loan 
payable on time, but Perry violated no law. 
All the cases recognize the distinction be- 
tween the guilty party to an illegal con- 
tract and the innocent party. The bank 
violated a provision of the statute, in mak- 
ing its drafts payable on time, and was 
liable to its penalties, but Perry violated 
no law, statutory or moral, and was sub- 
ject to no punishment The cases of Tra- 
cy V. Talmage, 14 N. Y. 162, Curtis v. Lea- 
vitt, 15 N. Y. 9, and Sackett's Harbor Bank 
V. Codd, IS N. Y. 240, involve the same prin- 
ciple. In the case before us it is the guilty 
party, the violator of the law, the safe de- 
posit company, that seeks to enforce the il- 
legal contract against a party comparatively 
innocent 

It is further contended, admitting these 
loans to be illegal, that no title to the money 
received by Jaycox & Green passed to them, 
that the assignees represent stockholders and 
creditors, and that they have the right to 
recall the money, in an action for money had 
and received. The powers and authority of 
an assignee in bankruptcy are such as are 
given to him by the statutes of the United 
States. Every assignee appointed under the 
bankrupt act possesses the same power, 
whether the scene of his action is in New 
York, Illinois or Texas. The statutes of a 
state cannot take away from him any of his 
lawful powers, nor, I apprehend, are his 
powers to be increased by the effect of state 
statutes. He is strictly and essentially a 
■creation of the United States authority, in- 
tended to be subject to the United States 
jurisdiction, under a system of bankruptcy 
which shall be uniform throughout the whole 
country. It is to the statutes of the United 
States, therefore, and not to the statutes of 
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the slate of New York, giving power to 
local and state trustees, executors or as- 
signees, that we are to look for the solution 
of the question now under consideration. 
Curtis V. Leavitt 15 N. Y. 44. ■ 

The powers and the authority of an as- 
signee in bankruptcy are particularly specifi- 
ed in the fourteenth section of the bankrupt 
act 14 Stat 522. The register is, in that 
section, directed to make a conveyance to the 
assignee of "aU the estate, real and personal, 
of the banlirupt," and thereupon, "the title 
to air such property and estate, both real 
and personal, shall vest in said assignee." 
It is further declared, "that all the propeiiy 
conveyed by the bankrupt In fraud of his 
creditors, aU rights in equity, choses In ac- 
tion, * * * all debts due him or any per- 
son for his use, * * * all his rights of ac- 
tion for property or estate, real or personal, 
and for any cause of action which the bank- 
rupt had against any person, arising from 
contract or from the unlawful taking or de- 
tention of, or injury to, the property of the 
bankrupt * « * shall * * * be at once 
vested in such assignee." It is further de- 
clared, that the assignee "may sue for and 
recover the said estate, debts and effects, 
and may prosecute and defend all suits at 
law or in equity pending at the time of the' 
adjudication in bankruptcy, in the same man- 
ner and with the like efEect" as the bankrupt 
could have done. There are numerous pro- 
visions scattered through the act to carry 
out these powers, but the powers enumerated 
above, it is believed, embrace every au- 
thority that can bear upon the point under 
consideration. In substance, the statute 
gives authority to the assignee, (1st,) to 
seize, sue for and recover any and all prop- 
erty, estate or rights belonging to the as- 
signee at the time of the commencement of 
the proceedings in bankruptcy; and, (2d), 
to sue for and recover any property conveyed 
by the bankrupt in fraud of his creditors. If 
the property belonged to the bankrupt at the 
time specified, or he then had an interest in 
it, legal or equitable, whatever might be its 
form, a right at once vested in the assignee. 
If the bankrupt had no such right or in- 
terest, but would have had, except that he 
had previously made a conveyance of his 
property for the purpose of defrauding his 
creditors, the assignee was authorized to at- 
tack such fraudulent conveyance and recov- 
er the property which had passed under it 
As against the bankrupt that conveyance 
was good, but, as representing his creditors, 
who, under certain circumstances, could at- 
tack it the assignee was authorized to take 
measures to set it aside. 

The claim against Jaycox & Green does not 
fall withhi either branch of this authority. 
The money loaned by the safe deposit com- 
pany to Jaycox & Green became the property 
of the latter, was taken by them into their 
possession, and became mixed with, and a 
part of, their general funds. It was, for this 
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purpose, the case of an orainary loan of 
money, by -n-hich tlie lender parts absolutely 
with his money and all right and interest in 
it, and receives in return the note or other 
security of the borrower. The lender has 
no rights in law or equity to the money loan- 
ed, or any lien or claim upon the same. The 
present loan, although forbidden to be made 
by the safe deposit company, and illegal on 
their part, was nevertheless, made in fact. 
It was an accomplished fact, and the money 
and all interest in it passed beyond the -con- 
trol of the company, more completely, ff pos- 
sible, than in the ordinary case of money 
loaned. 

Nor can the transaction come under the 
head of a conveyance by the bankrupt of his 
property "in fraud of his creditors." That 
is a case of one who, for his own benefit or 
that of his family, conveys property in which 
he secretly reserves an interest for his own 
benefit, or by which he intends dishonestly 
to prefer one class of creditors to another. 
Here, the safe deposit company intended no 
reserved benefit to itself. Jaycox & Green 
were parties to no such intention. Nor was 
it intended to prefer one creditor or class to 
another. 

The safe deposit company, in violation of 
law, entered upon a general banking busi- 
ness. As a paxt of that business, it loaned 
the money in question. It was an illegal 
contract. It was made, however, by the cor- 
poration, under a formal resolution of its 
board of directors, and sanctioned by the ac- 
quiescence of its stockholders at its annual 
meetings. It has been already shown that 
the company could not recover either upon 
the security received or for money loaned. 
If it is possible for a corporation itself to 
make a contract so that the question of an 
excess of power on the part of its agents can- 
not arise, this is such a case. 

The point under consideration is not well 
taken, and, upon the whole case, I am of the 
opinion that the claim of the assignees 
against the estate of Jaycox & Green can- 
not be sustained, and that the proof of the 
debt of the safe deposit company must be ex- 
punged. 
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In re JAYCOX et al. 

[7 N. B. R. (1873) 140.] ± 

District Court, N. D. New York. 

Attorneys— Bankruptcy— Allowance for Serv- 
ices — ^Proof of Debt. 

The attorneys of bankrupt petitioned to be al- 
lowed for services rendered prior to adjudication 
and up to the time of the choice of an assignee. 
Held, That they were general creditors of the 
bankrupt, and must i)rove their debt in the usu- 
al form, for all services rendered prior to the 
adjudication, that the proof as to the other al- 
leged services was unsatisfactory, and before 
the assignee could be required to pay for such 
services, it must be clearly shown that they 

1 [Reprinted by permission.] 
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were properly and necessarily rendered, for the 
purpose of benefiting or preserving ihe estate 
of the bankrupts, in the interest of the gen- 
eral creditors. Petition dismissed, without any 
prejudice as to any proof of daim they might 
hereafter make. 

[Cited in Re Hope Mining Co., Case No. 6,- 
682; Re Handell, Id. 6,017.] 

[This was a petition by Hunt, Green, and 
Weaver, attorneys, for an allowance for serv- 
ices in the matter of John M. Jaycox and 
John A. Green, in bankruptcy.] 

HALL, District Judge. The attorneys and 
counsel who prepared and filed the petition 
of Jaycox & Green for their adjudication as 
voluntary bankrupts, having applied by peti- 
tion for an order directing the assignee to 
pay their charges for such services, and for 
other services rendered as the attorneys and 
counsel of the bankrupts up to the time of 
the approval of the choice of the assignee 
herein, it was referred to register Gott to 
take proof in regard to said claim and peti- 
tion, (after due notice to the assignee,) and to 
report the facts, and what compensation the 
petitioners were entitled to for services ren- 
dered before the filing of the petition and 
schedules, and what after such filing down to 
the appointment of assignee, and what rights 
they had for payment against the estate in 
bankruptcy;— and he was directed to annex 
to his report an account in detail of the serv- 
ices rendered, and to report his opinion upon 
the facts and the law of the case. This or- 
der of reference has been but partially and 
very unsatisfactorily executed. The assign- 
ee, though served with notice of the hear- 
ing, wholly neglected to appear upon the ref- 
erence, and the only testimony taken was 
that of the two claimants, in which they 
stated their services in general terms and 
their opinion of the value of such services. 
No account in detail of the services rendered 
is returned, but the account returned con- 
sists of one item of seven hundred and fifty 
dollars for services rendered in "consulting 
concerning the proceedings in bankruptcy," 
preparation of the petition and schedules and 
filing the same and attending upon the ad- 
judication of bankruptcy; with a reference 
to the testimony given by the claimants, 
which, though general in its terms, gives 
some further details;— and another item of 
two hundred and fifty dollars for services 
after the adjudication, and up to the confir- 
mation of the assignee, with a similar refer- 
ence to the testimony of the claimants. The 
estate was a large one, and it is perhaps pos- 
sible that the sums charged are no more than 
a just compensation for the services render- 
ed; but, before any such sums should be al- 
lowed, more satisfactory evidence should be 
given of the character and extent of the serv- 
ices and the amount proper to be allowed 
therefor; and the assignee should see that 
only the amount that the parties are entitled 
to claim should, in any form, be charged up- 
on the estate. The register reports that he 
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bad supposed that such services were not a 
charge against the estate in the hands of the 
assignee, but that Case of Comstock [Case 
No, 3,074], seemed to decide the matter in 
favor of the validity of claims for such serv- 
ices, and that he supposed he was bound by 
such decision until it was overruled; and he 
therefore reported that the assignee should 
pay the petitioners the amount they claimed. 
The register's report must be overruled. In 
respect to the services rendered prior to the 
adjudication in bankruptcy, the petitioners, 
are general creditors of the bankrupt, and 
must prove their debt in the usual form, and 
take their dividend in concurrence with the 
other creditors of the bankrupt In re 
Hirschberg [Id. 6,530]; In re Evans [Id. 4,- 
552]; In re Kosenfeld [Id. 12,057]; In re New 
York Mail Steamship Co. [Id. 10,211]; In re 
Bigelow CEd. 1,397]. In respect to the other 
charge the proof is unsatisfactory and in- 
sufficient In order to justify an order that 
the assignee pay such claim, it must be clear- 
ly shown that the alleged services were prop- 
erly and necessarily rendered for the pur- 
pose of benefiting or preserving the estate of 
the bankrupts, in the interest of the general 
creditors, and not in the interest of any cred- 
itor or class of creditors. It was the duty of 
the bankrupts to see that their property was 
preserved until the appointment of an' as- 
signee, and if it was necessary that other 
persons should render similar services, and 
the petitioners actually rendered valuable 
service in respect to the bankrupt's property, 
and to the advantage of the general creditors, 
the extent and value and necessity of such 
services should be clearly established. 
There is no satisfactory proof upon which 
the court can fix and allow any specs'" r,um 
for such services, and the petition of ..xunt, 
Green & Weaver is therefore dismissed, but 
without prejudice to any proof of claim 
which they may hereafter make in the usual 
form, or to any application for payment for 
any services necessarily rendered in protect- 
ing the estate of the bankrupts. In re Bige- 
low [supra]; Bump, Bankr. (5th Ed.) 428; 
1 and 2 Am. «& Ehig. Bankr. Dig. 
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In re JAYCOX et al. 

[7 N. B. R. 303; 1 7 West Jur. 18.] 

District Court N. D. New York. Sept. 21, 
1872. 

Practice in Baitkroftox— Contested Proof op 
Debts— PoTVER op Eeoister— Creditors Hold- 
ing Security — Dividends — ^Trusts. 

1. Where a creditor who has security upon 
the bankrupt's property, has made due proof 
of his debt, and his proof of claim is contested, 
the better, if not the only proper mode, of sub- 
mitting me question in controversy, is to 
move the court to expunge the proofs made by 
the secured creditor, or to apply for a re-esam- 



i [Reprinted from 7 N. B. B. 303, by permis- 
sion,] 
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ination of the claim, under general order No. 
30. 

2. The register having no power to expunge 
such proofs or to reject the claims, he cannot 
refuse to permit the claimants to vote at a sec- 
ond meeting of creditors, nor can he exclude 
them from a dividend. 

3. Creditors holding notes or bills secured by 
a mortgage to an accommodation indorser, can, 
if necessarv. obtain control of such security 
by making the proper appeal to a court of eq- 
uity. 

4. Under what circumstances a dividend may 
be stayed. 

5. It makes no difference in equity whether a 
trust is written out by the parties, or is a cre- 
ation of law. A creditor holding security is 
only entitled to a dividend upon the balance of 
his claim after deducting the proceeds of secu- 
rities in his hands. 

6- Registers in bankruptcy, when habitually 
careless and negligent should be removed. 

7. The practice of signing and furnishing 
blank certificates by registers is severely con- 
demned. 

[In the matter of John M. Jaycox and John 
A. Green in bankruptcy.] 

* 

HALL, District Judge. At the second 
meeting of the creditors of the bankrupts, 
sundry creditors who had proved their debts, 
objected to the proof of debts made by sundry 
other creditors, at or prior to the first meet- 
ing, and to their right to vote upon a motion 
to declare a dividend, upon the ground that 
such debts were secured by a mortgage giv- 
en by said bankrupts, upon their real estate, 
to George F. Comstock, and also by a pledge 
to him of one hundred shares of the stock 
of the Delano Iron Works, of the par value 
of §10,000. The question raised by such ob- 
jections was thereupon certified into this 
court, by the register, for decision. The 
debts in respect to which such objections 
were made amount to more than §85,000. 
They are secured to the creditors proving 
the same by the endorsement of the Hon. 
George P. Comstock, who holds, as his se- 
cui-ity against, loss by reason of such endorse- 
ments, a "grant" 'or mortgage of real estate 
of the bdnltrupts. The grant or mortgage 
referred to declares: "This grant Is Intended 
as a security that the said John M. Jaycox 
and John A. Green, theur executors and ad- 
ministrators, shall well and truly pay or 
cause to be paid all the notes, bills and drafts 
made by the firm of Jaycox & Green, hereto- 
fore endorsed by said Comstock, or which 
shall be hereafter endorsed by him, as the 
said notes, bills, or drafts are or shall be- 
come due, to the holders thereof; and shall 
also weE and truly pay unto said Comstock, 
his executors, administrators and assigns all 
sums of money which he shall be obliged to 
pay, or shall pay, on accoimt of any liability 
whatsoever for the said firm of Jaycox & 
Green; and shall indemnify him," etc. The 
amount of such liability not to "exceed at 
any one time §75,000." The indebtedness of 
the bankrupts, to the proof of which such 
objections were made, accrued after the es.- 
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oeution of sueli mortgage, and is, to the ex- 
tent of ?75,000, mentioned in sucli mortgage, 
embraced witliin its provisions; and stock 
of tlie Delano Iron Works, of the nominal 
value of §10,000, is also held hy said Com- 
stock, as a further security or indemnity 
against loss hy reason of his endorsement of 
such notes, or some part thereof. These gen- 
eral facts, most of which appear upon the 
papers before me, v^ere substantially admit- 
ted by the assignee, and by the counsel of 
the creditors whose rights to vote and re- 
ceive a dividend upon the claims presented 
by them were brought into controversy, as 
well as by the counsel for the creditors who 
oppose the allowance of such claims. 

On the presentation of the register's certifi- 
cate the contending creditors appeared by 
their counsel. The assignee appeared in his 
own proper person and stated the facts as 
understood by him, and submitted the ques- 
tion presented for the decision of the court, 
leaving the argument in regard to the rights 
of the contending parties to the counsel ap- 
pearing in their behalf. There being no al- 
legation of insufficiency or informality in the 
proofs of debt filed and no motion having 
been made by the assignee or any creditor 
for an order expunging such pi'oofs or re- 
jecting such claims, it was suggested by the 
court that the proper formal proofs of the 
debts in controversy having been made, and 
the objection against the right of the cred- 
itors to vote and receive dividends thereon 
being urged on the sole ground that the evi- 
dence produced by the contesting creditors 
showed that the creditors whose claims were 
opposed had security for such debts upon 
the bankrupt's property, the better, if not 
the only proper mode of presenting the ques- 
tion in controversy, would be to move to ex- 
punge such proofs; such suggestion being 
made upon the assumption that the proofs 
of debt being sufB.eient, prima facie, and the 
register having no power to e3;punge such 
proofs or to reject such claims, he had no 
authority to refuse the votes of the claim- 
ants or to exclude them from the benefit of 
a dividend. Upon this suggestion it was 
agreed that the objecting creditors should 
move, on the papers sent up by the register 
and upon his certificate, for an order that 
the creditors whose claims were opposed 
should show cause, on some subsequent day, 
why the proofs of their debts should not be 
expunged; and that the counsel should ar- 
gue the motion upon such certificate and 
papers. Under this agreement the counsel 
proceeded to argue the question whether the 
•creditors, whose claims were so opposed, 
were, under the provisions of the 20th sec- 
tion of the bankrupt act [of 1867 (14 Stat 
526)], precluded from making proof of the 
whole amount of their debts, and receiving 
dividends thereon, upon the ground that they 
had a mortgage or pledge of real or personal 
property of the bankrupts', or a lien thereon, 
for securing the payment of their debts. 



The question presented is an important 
one, and which it would seem must often 
arise; but it is believed that it has not been 
decided in any reported case, arising under 
our present bankrupt act. It was, therefore, 
deemed proper to examine the papers upon 
which the question was presented, in order 
to understand, if possible, the precise facts 
upon which the questions in controversy in 
this case should be determined. These pa- 
pers have been examined, and they fux*nish a 
considerable addition to the already formida- 
ble and shameful mass of evidence on file in 
the clerk's office, of the careless and disgrace- 
ful manner in which the proceedings in bank- 
ruptcy are conducted by and before registers 
in bankruptcy. The register in charge of 
this case has been regarded as one of the 
ablest and best of the registers of this ju- 
dicial district; and from the loose and care- 
less manner in which the proceedings in this 
case have been conducted, there is much rea- 
son to fear that the gross and culpable negli- 
gence and carelessness of many registers, 
whose annual compensation is double, if not 
much more than treble that of the judges of 
their judicial districts, will ultimately lead 
to much litigation and loss. Some of the in- 
stances of the looseness of the proceedings, 
and of want of care in many material and 
important statements, will be briefly referred 
to. 

The register's certificate states that the 
question certified "was stated and agreed to 
by the. counsel for the opposing parties, to 
wit: Mr. Comstock, who appeared for the 
Syracuse National Bank and other creditors 
of said bankrupts, and Mr. Ruger, who ap- 
peared for Messrs. R. & D. Stewart and other 
creditors of said bankrupts;"— without stat- 
ing in either case the names of such other 
creditors, so that either party desiring to 
appeal from a decision of this court made un- 
der such certificate could know who were 
proper parties to such appeal, and so that 
other parties could know who were bound 
by such decision if not reversed on appeal or 
review. The certificate, then, after stating 
that the Syracuse National Bank moved that 
the assignee divide ?40,000 of the money in 
his hands among the creditors who had 
proved their debts, states "that Messrs. R. 
& D. Stewart and other creditors of said 
bankrupts, by their counsel, objected to the 
proofs of debts, and to the right of the fol- 
lowing named persons and corporations, cred- 
itors of said bankrupts, who had filed proofs 
of their debts for the amounts hereinafter 
named, as unsecured debts against said bank- 
rupts' estate, to vote upon said motion, viz.: 
The People's Savings Bank, ?35,272.20; the 
Syracuse National Bank, $7,500; Wilkinson 
& Co., ?12,500; Third National Bank, ?17,- 
500; Bank of Skaneateles, $5,000; Mer- 
chants' National Bank, $2,500; George N. 
Hurst, $2,500; W. G. Tracy, $2,500; Mead 
Belden, $2,500; James J. Belden, $2,500; 
Ballston Spa National Bank, $2,500; Fourth 
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National Bank, $2,500; nor upon any ques- 
tion affecting tlie estate of the bankrupts, or 
to share in the dividend to he made thereon; 
upon the ground that the said debts and each 
of them are secured by a mortgage given by 
said bankrupts, on their real estate, to one 
George F. Comstock, a copy of which is here- 
to annexed, and also by a pledge of one hun- 
dred shares of the Delano Iron "Works stock, 
the par value of one thousand dollars per 
share." The certificate then further states: 
"Upon these questions Mr. Ruger, as counsel 
as aforesaid, introduced the evidence here- 
with returned of George F. Comstock, Pat- 
rick Lynch, and Orrin Ballard; also return 
herewith the proofs of debts of the various 
persons and corporations above named," etc. 
After diligent search, I am unable to find any 
evidence of Patrick Lynch and Orrin Bal- 
lard apparently taken after such question 
arose; but I find among the papers before 
me (whether taken from the files of the clerk, 
or returned by the register with a former 
certificate, I am not able to say) minutes of 
the testimony of Patrick Lynch and Orrin 
Ballard, apparently taken before the register, 
May 1, 1872, and filed with the clerk on the 
tenth of that month, which may be the evi- 
dence of Patrick Lynch and Orrin Ballard, 
introduced by Mr. Bugei?; as it may well 
have been considered as tending to show that 
the debts of the Syracuse National Bank, and 
of the "People's Safe Deposit and Savings 
Institution of the State of New York," alias 
"The People's Safe Deposit Company," and 
alias the "People's Savings Bank," are not 
provable in these proceedings. 

On examining the proofs of debt returned 
by the register, it appears that the deposition 
of Patrick Lynch, made before the register, 
May 4, 1872, is the only deposition which 
can be assumed as proof of the debt of §35,- 
272,20, stated in the certificate as that of 
the "People's Savings Bank." This deposi- 
tion does not, in the body of it, state the 
amount of the indebtedness claimed, but the 
deponent swears that he is the cashier of 
"People's Safe Deposit and Savings Insti- 
tution of the State of New York, * « * 
and that the statement of the account be- 
tween the said corporation and said bank- 
rupt, hereto annexed, is a full, true, and 
complete statement of account between the 
said corporation and the said bankrupt; 
« * " that the debt thereby appearing to 
be due from the estate of the bankrupt to the 
said corporation was incurred on or before 
the first day of April, 1872; and for the 
consicleration therein, stated," etc. Annexed 
to this deposition by an ordinary metal pin 
thrust through the deposition and the an- 
nexed paper so as to make but two holes in 
each, and leaving it easy to substitute any 
other paper without any evidence of its sub- 
stitution, is a paper headed in ink, "Notes of 
Jaycox & Green, Owned by the People's Sav- 
ings Bank. Dated, ; time, ; due, 

; indorsed hj ; amount ;" 

ISfed.cas. — ^26 
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under which is a list of eleven notes for dif- 
ferent sums, amountuig in the aggregate to 
$27,272.20. The words, "People's Savings 
Bank," in such caption, have been crossed 
out by lead-pencil marks, and the words, 
"People's Safe Deposit and Savings Institu- 
tion," written in pencil marks above it. At 
the bottom, under the list of notes, is written: 
"The above being all for moneys loaned upon 
the noteg above mentioned. Ex. 1, D. F. 
Gott" This list is evidently not in the hand- 
writing of Patrick Lynch; it is not attested 
in any manner by any signature of any of- 
ficer or book-keeper of the corporation, or 
otherwise, except by the marking by the 
register; and how any human being fit to 
be trusted with the safe-keeping of fifty dol- 
lars in money could suppose that such a 
statement "was a full, true, and complete 
statement of the account between the said 
corporation and the bankrupt" (if there was 
any such account), "and of the consideration 
of the indebtedness" intended to be sworn 
to, when it does not state the amount loan- 
ed, or to whom, or when, or anythmg else 
in the proper form of a full, and complete, 
and true account, passes my comprehension. 
The fourth general rule in bankruptcy, 
adopted by this court in June, 1867, (a rule 
which it is believed no judge forty years 
ago would have deemed it necessary to 
make), provides that "every register in bank- 
ruptcy, or other officer of the court, before 
administering the proper oaths hi verifica- 
tion of any petition, schedule, uiventory, 
deposition, affidavit or other paper, shall see 
that the difCerent sheets or pieces of paper 
of which it is composed, and those to which 
it refers as annexed, are properly fastened 
together in such manner as to give reason- 
able security against the sepamtion, loss or 
change of any part thereof." The papers 
presented in this case show the necessity of 
the rule and of its observance; as well as 
repeated violations of it in very important 
cases. Continued and fiagrant violations of 
it hereafter, as well as the repetition of the 
less common, (and it is hoped infrequent) 
offences of signing and furnishing blank cer- 
tificates required by the fifth and sixth gen- 
eral rules in bankruptcy, or giving false cer- 
tificates imder the same, will be considered 
sufficient cause for the removal of a regis- 
ter. 

The 22d section of the bankrupt act pro- 
vides that "to entitie a claimant against the 
estate of a bankrupt to have his claim al- 
lowed, it must be verified by a deposition in 
writing, on oath or solemn affirmation, be- 
fore the proper register or commissioner, set- 
tingforth the demand, the consideration there- 
of , whether any and what securities are held 
therefor, and whether any and what pay- 
ments have been made thereon; that the sum 
claimed is justiy due from the bankrupt to 
the claimant; that the claimant has not, nor 
has any other person for his use, received 
any security or satisfaction whatever othev 
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than that set forth," etc. In respect to the 
proof of the very large claim now under 
consideration, it is clear that these provisions 
have not been complied with. It does not 
appear whether the moneys said to be loan- 
ed were loaned to the bankrupts, or to the 
indorser or some other holder of the paper, 
or when, or to what amount; it does not make 
the required statement in respect to securi- 
ties, and only inferentially that there have 
Been no payments. It is not likely that 
there was any such thing as an indebted- 
ne^ upon an account between the bank- 
rupts and the corporation, in the proper and 
ordinary acceptation of the term "account"; 
and it is reasonably certain that in point 
of fact the debt was, and should have been 
proved as, a debt due upon the promissory 
notes referred to in the list attached; and 
which notes could not be properly proved 
and a dividend paid thereon without their 
production, or proof of their loss. In re 
Knoepfel [Case No. 7,892], 

The deposition in proof of the alleged debt 
of the Syracuse National Bank is made by 
Orrin Ballard, cashier. It is in the same 
form, or nearly the same form, as that above 
mentioned, made by Patrick Lynch, and it 
contains, except tn regard to the amount and 
names of parties, substantially the same state- 
ments. It sets forth "that the statementof the 
account * * * hereto annexed is a full, true 
and complete statement of account between 
the said corporation and the bankrupt," etc., 
and it contains the like statement in regard 
to the consideration of the debt; but no 
account or statement whatever is annexed, 
except there are annexed by a single pin, 
and in precisely the same loose and inse- 
cure manner before referred to in respect 
1o the deposition of Lynch, what purport 
to be copies of three promissory notes for 
.'i;2,500 each, signed by Jaycox & Green, and 
indorsed by George F. Comstoek. No ref- 
erence to these copies as such, and no ref- 
erence whatever except by the words "state- 
ment of the account between the said cor- 
poration and the said bankrupt" (in the sin- 
gular number) "hereto annexed," is made 
in such deposition; no staftement in respect 
to securities for the debt is made therein; 
nor is it stated that such debt is for moneys 
loaned;— in short, no consideration for the 
debt is stated. The deposition in proof of 
the debt of the Merchants' National Bank is 
substantially in the form of those already re- 
ferred to, but at the foot of the deposition is 
the following: "The account referred to Is the 
notes annexed— four in number.— This proof is 
to be taken in connection with one hereto- 
fore made. Fees ?1.30." The papers an- 
nexed are not original notes, but on their 
face purport to be copies of notes, as fol- 
lows:— One made by Jaycox & Green for 
$2,500, payable to the order of George F. 
Comstoek, and indorsed by him; one for 
$50, made by Martin Fitzgerald, and in- 
dorsed by JaycoS & Green; one for $65, 



made by A. B. RusseU & John W. Bussell, 
and indorsed by Jaycox & Green; and one 
for $327.64, made by Hoagland & Stanton, 
.and indorsed by Jaycox & Green. They are 
pinned to the deposition in precisely the 
mode before described. The deposition con- 
tains no statement in respect to there being 
any security for the debt, or that Jaycox & 
Green had been charged as indorsers. The 
depositions in proof of the debts of the 
other banks named In the certificate are 
not objectionable to the same extent as those 
hereinbefore noticed; but it is believed none 
of them state what is required in respect 
to the debt being secured or unsecured, and 
that all of them are otherwise defective and 
InsuflBleient. The depositions in proof of the 
debts of individuals are possibly sufficient in 
point of form, unless token after the adoption 
of the 34th general order in bankruptcy. 
The parties in some instances swear that 
they have not had or received any security 
whatever for the debts claimed, though it 
appears by the depositions that the notes 
referred to therein were indorsed by George 
F. Comstoek; nor does it appear in these, 
or indeed in. any of the depositions or pa- 
pers presented, that he had been duly char- 
ged and was liabla as such indorser, although 
the notes indorsed by him are past due. In 
respect to these Individual claims it is, per- 
haps, necessary to a proper decision of the 
motion for an order to show cause, that 
the very grave and doubtful question argued 
by the counsel for the contesting creditors 
should be considered. 

-The main provisions of the bankrupt act 
which bear directly upon this question are 
contained in the 20th section, and are as fol- 
lows, viz.: "When a creditor has a mort- 
gage or pledge of real or personal property 
of the bankrupt, or a lien thereon, for se- 
curing the payment of a debt owing to him 
from the bankrupt, he shall be admitted as a 
creditor only for the balance of the debt 
after deducting the value of such property, 
to be ascertained by agreement between him 
and the assignee, or by a sale thereof, to be 
made in such manner as the court shall 
direct; or the creditor may release or convey 
his claim to the assignee upon such property, 
and be admitted to prove his whole debt. 
If the value of the property exceeds the 
sum for which it is so held as security, the 
assignee may release to the creditor the 
bankrupt's right of redemption therein on 
receiving such excess; or he may sell the 
property subject to the claim of the creditor 
thereon; and In either case the assignee 
and creditor respectively shall execute all 
deeds and writings necessary or proper to 
consummate the transaction. If the prop- 
erty is not so sold or released and delivered 
up, the creditor shall not be allowed to prove 
any part of his debt;"— and the question to 
be determined is whether the creditors whose 
debts are primarily secured by the indorse- 
ment of Judge Comstoek, and are, therefore. 
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in equily, secured by the mortgage and 
pledge of the property of the bankrupts, 
made to him as aforesaid, have "a mortgage 
or pledge of real or personal property of 
the bankrupts, or a lien thereon, for secur- 
ing the payment of such debts" within the 
true intent and meaning or just construction 
of the provisions in the banki-upt act which 
have just been quoted. 

It must be conceded that the creditors have 
not the legal title to any such security or lien 
as the provision contemplates; but whether 
they have not, in equity, such a mortgage, 
pledge, and lien as precludes them from prov- 
ing their debts, is a very grave question, ad- 
mitting of serious doubt In Vail v. Foster, 
4 N. Y, 312, 314, Bronson, O. J., in delivering 
the opinion of the court, said: "It is a set- 
tled rule in equity that the creditor shall 
have the benefit of any counter bonds or col- 
lateral security which the principal debtor 
has given the surety, or persons standing in 
the situation of a surety, for his indemnity. 
Such securities are regarded as trusts for the 
better security of the debt, and chancery will 
compel the execution of the trusts for the 
benefit of the creditor." Mr. Justice Story 
(Story, Eq. Jur. § 638) says: "If a principal 
has given any securities or other pledges to 
his surety, the creditor is entitled to all the 
benefit of such securities or pledges in the 
hands of the surety, to be applied in payment 
of his debt" And see Id. •§§ 327, 490, 558; 
Wright V. Morley, 11 Yes. 22; Pratt v. 
Adams, 7 Paige, 615; - Clark v. Ely, 2 Sandf. 
Oh. 166; Ten Eyck v. Holmes, 3 Sandf. Ch. 
428. And this is imdoubtedly the acknowl- 
edged doctrine of the courts of this state, 
and of the United States, in exercising their 
equity jurisdiction. 

The creditors holding the paper covered by 
the mortgage and pledge made by the bank- 
rupts to Comstock, have therefore, in equity 
and potentially, the lien and security afford- 
ed by such mortgage and pledge; and upon 
proper proceedings in a court of equity can 
obtain the actual possession and control 
thereof, if such possession and control are by 
them deemed necessary for their security. 
So far as the security of these creditors is 
concerned, and so far as the efiEect upon the 
interests of the general unsecured creditors 
of the bankrupts is concerned, the equities 
and real substance of the case are apparently 
the same now as if the mortgage and pledge 
had been given to the creditors, or to a trus- 
tee, under an express trust, for their benefit 
and security; and if the provisions of the 
bankrupt act above referred to can be avoid- 
ed, in all cases, by giving the secm:ity by 
way of mortgage or other lien upon the bank- 
rupt's property to a trustee or surety, the 
act certainly needs amendment if the real 
equities of the case are fully presented by 
the argument on behalf of the creditors, in 
whose interest this motion was made. I con- 
fess that I was at first very strongly inclin- 
ed to the opinion that the case is within the 



provisions above quoted, and that the cred- 
itors were not entitled to prove their debts 
which were thus secured. Further reflec- 
tion, and a hasty and imperfect examination 
or authorities, have induced grave doubts 
upon the question; and it now being before 
me only upon the application for an order to 
show cause, and most of the authorities not 
having been discussed or even cited by coun- 
sel, or examined by myself, I shall certain- 
ly give the case a more careful examination 
and a more deliberate consideration before 
making any definitive order thereon; for I 
have not yet learned to dispose of the rights 
of contesting parties to thousands and tens 
of thousands of dollars without examination, 
even though the parties appear to have left 
them to the chances of a decision upon pa- 
pers as disgracefully loose and slovenly as 
those presented in tiiis case. 

The argument of the counsel for the oppos- 
ing creditors in this case, whether founded 
upon the provisions of the .bankrupt act 
or the general principles of equity, is certain- 
ly specious, even though it be unsound. The 
main objection to it, as founded upon the 
general principles of equity, is, possibly, that 
it looks only to the relative equities of the 
contending creditors, and leaves out of view 
the equities of the surety or accommodation 
indorser. As between the surety and his 
principal, the primary fund for the discharge 
of their primary and secondary liability to 
the creditors is the estate of the principal 
debtor; and the equity of the surety, where 
he has no security for his indemnity, or so 
far as the security held by him is insufficient 
for that pui-pose, is at least as great as that 
of the unsecured commercial creditors. If 
the security held by the surety is more than 
ample for his indemnity, without regard to 
the dividend declared in bankruptcy, the gen- 
eral creditors suffer no loss by allowing the 
secured creditor to prove for his whole debt 
for the surety can enforce his mortgage and 
pledge only so far as is necessary for his 
indemnity; and if the interests of the un- 
secured creditors require it, the assignee can 
retain the property by the payment in full 
of the debts thus secured. And, in deter- 
mining the construction of the bankrupt act 
especially in view of the fact that the rule 
which that act prescribes, was, in substance, 
established by the decisions of the English 
courts of equity prior to any legislation pre- 
scribing it; and that the principle of such de- 
cisions had been approved and adopted by 
the courts of equity in this country, in some- 
what similar cases, before it was adopted 
by statute in Massachusetts prior to its in- 
corporation into the bankrupt act, the deci- 
sions of the courts of England and of Massa- 
chusetts should be carefully considered. It 
may be fairly argued that the decisions of 
the English courts, m cases claimed to be 
governed by such rule, must be considered 
as very important if not conclusive authority 
upon the proper construction and effect to 
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be given to the rule prescribed by tlie bank- 
rupt act; and tliat the decisions of the su- 
preme judicial court of Massachusetts upon 
the construction and effect of substantially 
the same language in the insolvent law of 
that state should have equal weight. The 
eases of Meed v. Nelson, 9 Gray, 55; Cabot 
Bank V. Bodman, 11 Gray, 134; and Provi- 
dent Institution of Savings v- Stetson, 12 
Gray, 27, are apparently in direct opposition 
to the position here taken by the counsel of 
the opposing creditors; and the case of Mid- 
land Banking Go. v. Chambers, L. B. 7 
Eq. 179, and S. C., 4 Ch. App. 39S, cited by 
him in support of his argument, appears to 
me, upon a hasty examination of the opin- 
ions reported to have been given in the vice- 
chancellor's court, and by the lords justices 
upon the appeal, to be an authority against 
his position rather than one upon which he 
can rest in its support. In the cases in 
Massachusetts the right of the creditor to 
prove for his whole debt was affirmed, and 
in the English case the decision was, in ef- 
fect, in favor of the right; although the 
right of the surety to have the dividend ap- 
plied in extinguishment of his liability was 
denied, for the reason that under the con- 
struction given to the contract of guaranty, 
it was held that the surety had thereby re- 
linquished such right— a right which, it is 
supposed, would otherwise have been main- 
tained. See, also the cases cited in the case 
of Midland Banking Co. v. Chambers, ubi 
supra; and In re Plummer, 1 Phil. Ch. 56. 

It does not appear, from the reports of the 
cases in Massachusetts, that the question 
whether the creditor, in those cases, had not 
the security held by the surety, because the 
surety held such security as a trustee for 
the benefit of the creditor, was considered 
by the court; or whether it was supposed 
that the question was affected by the fact 
that the courts of Massachusetts exercised 
only a limited and imperfect equity jurisdic- 
tion. Surely, the reason given for the deci- 
sion in Meed v. Nelson, viz., that "White 
(who held the security) was a mere accom- 
modation indorser, and might never be called 
upon, and in that case the mortgage would 
never become a charge upon the estate of the 
insolvent," is not a very satisfactory one, as 
the question arose in a case where the prin- 
cipal debtor had been declared insolvent, and 
his estate was then being administered by 
the court of insolvency, and it appeared that 
the proof was made by the creditor at the re- 
quest of such accommodation indorser. 

As it appears from the papers before me, 
that the bankrupts' estate will, in any event, 
pay a very large percentage of their debts; 
and as it is stated by the bx-ief of the coimsel 
for the opposing creditoi-s that the amount 
of such debts secured by the indorsement of 
Judge Comstock is over $95,000, and that un- 
secured debts to the amount of $97,000 and 
upwards have been proven, it is not likely 
that the party against whom this court may 



ultimately decide the main question will fail 
to "talie the chances of an appeal." And as 
the defects in the proofs of debt, as the case 
now stands, would probably prevent a final 
decision of the most important question in 
the case until there shall be other papers and 
facts presented on the pairt of the opposing 
creditors, as well as on the part of the claim- 
ants, and the parties may, by a proper stipu- 
lation and an agreed state of facts, obtain 
an early decision here, and a review of that 
decision in the circuit court, at a very mod- 
erate expense, I shall now only stay proceed- 
ings in respect to a dividend upon such dis- 
puted claims, and in respect to any dividend 
upon the other claims proved which shall in- 
terfere with the rights of the claimants if 
their claims shall be ultimately established, 
in proper papers on which to found an order 
to expunge the order to give time to the op- 
posing creditors to present more formal and 
proper proof of their debts, and more formal 
and proper proof of the debts in controversy; 
and also to give to the claimants time and 
opportunity to take such measures, if any, 
as they may be advised to take in order to 
obviate any formal or other objections to the 
proof of their debts heretofore made, or oth- 
erwise establish their rights. 

After thus disposing of the pending appli- 
cation, it is proper to say that the cases de- 
cided in England and Massachusetts have 
not convinced me that the debts referred to 
can be proved. If the security had been 
given to a trustee, under an express trust 
for the benefit of such creditors, it would 
seem that in a court of bankruptcy, which, 
in the absence of express legal provisions, 
must, as a general rule, marshal the assets 
of a bankrupt upon the established principles 
of equity, as determined by the courts exer- 
cising equity jurisdiction, there would be lit- 
tle reason for holding that the case was not 
within the spirit and intent of the provision 
alluded to in Re Buehle [Case No. 12,113]; 
and in equity it can make no difference that 
the trust is created and defined by law in- 
stead of being written out by the parties. 
If the surety had paid the debt of his princi- 
pal before the proceedings in bankruptcy 
were commenced, or had proved it as a con- 
tingent debt and paid it after adjudication, 
it would seem to be clear that he could only 
have a dividend upon the balance of his debt 
after the proper application of the proceeds 
of his security; and there is no apparent rea- 
son why the failure of the surety to fulfill 
his obligation to the creditor, either in pur- 
suance of an aiTangement between them or 
otherwise, should operate to the prejudice of 
the unsecured creditors. The whole policy 
and purpose of the bankrupt act is founded 
upon the well-established doctrine of the 
courts of equity, that "equality among cred- 
itors is equity;" and the provisions in ques- 
tion should be so construed as to carry into 
effect such general purpose of the act. It is 
barely possible that the creditors whose right 
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to prove their debts is now opposed, may "be 
requii-ed .to litigate otlier complicated and 
difficult questions in case their claims are 
"Within the statutory provisions on which 
their proofs of debt have been opposed. It 
may, possibly, be insisted that, by proving 
their debts as unsecured debts, they have re- 
leased the security which they have under 
the mortgage and pledge made to Judge Corn- 
stock; and, if such is the effect of their 
proof, they have, of course, thereby released 
the liability of the accommodation indorser. 
Indeed, the case is one of such complication 
and difficulty, that it is passing strange that 
where such large interests are involved, so_ 
little attention has, apparently, been bestow- 
ed upon them— especially in the preparation 
of the papers upon which it has been at- 
tempted to present the questions in contro- 
versy for decision. 

See In re Alexander [Case No. 161]; In re 
Ellerhorst [Id. 4,381]; Es parte Farnsworth 
[Id. 4,672]. 

[For final decision, see Case No. 7,242.] 



Case JSTo. 7,S41. 

In re JATCOX et al. 

[7 N. B. B. 578.] i 

District Court, N. D. New York. Feb. 19, 
1873. 

Bankruptox — Proof op Debt — Application to 
ExpusGE— Invalid Notes. 

1. An application was made to expunge the 
proof of debt of the People's Safe Deposit and 
Savings Institution, on certain notes discounted 
for the bankrupts in its regular course of busi- 
ness. ■Reld, that the notes in question were not 
valid, for lie reason that the said savings insti- 
tution was not authorized by law to employ its 
funds in discounting commercial or accom- 
modation paper, and that the acts of its offi- 
cers in discounting the notes ui)on which its 
claim is based were in direct violation of the 
provisions of the restraining laws of the state. 

2. An order was entered expunging the proof 
and rejecting the claim as presented, but 
without prejudice to the right of the assignee in 
banicruptey of the said savings institution to 
make proof of a claim or debt for money loaned 
to the said bankrupts. 

[In the matter of John M. Jaycos and John 
A. Green, bankrupts.] 

HALL, District Judge. This is au appli- 
cation to expunge the claim or proof of debt 
of the People's Safe Deposit and Savings 
Institution of the State of New York. Up- 
on a re-examination of such claim, in pur- 
suance of the thirty-fourth general order in 
bankruptcy, before the register in charge, 
it appeared to him that the claim ought to 
be expunged. This was objected to by the 
claimant, and thereupon an issue was certi- 
fied into this court for determination. The 
proof of the claim to the amount of twenty- 
seven thousand seven hundred and seventy- 
two dollars and twenty cents, besides inter- 

1 [Reprinted by permission.] 
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est, Is contained in a deposition made on the 
4th day of May, 1872, by the then cashier of 
the claimant In this deposition it is declar- 
ed that the statement of the account between 
the said corporation and the said bankrupt, 
hereto annexed, is "a full, true and complete 
statement of account between the said cor- 
poration and the said bankrupt;" but there 
is not, in the body of the deposition, any 
statement of the amount, character or con- 
sideration of the indebtedness. There is no 
statement of account annexed to the depo- 
sition, but the paper annexed contains a list 
of twelve notes, of five different dates, be- 
tween the 14th of January and the 2d of 
April, 1372, amounting, in the aggregate, to 
the sum of twenty-seven thousand seven 
hundred and seventy-two dollars and twenty 
cents. This list shows that notes were due 
at different times, from seventy-twn to 
eighty-four days after their respective dates, 
and were all endorsed by one or more en- 
dorsers. The list purports in its heading to 
be a list of "Notes of Jaycox & Green, Own- 
ed by the Claimant," and at the bottom of 
the list is the following: "The above being 
all for money loaned upon the notes above 
mentioned," There is nothing in the deposi- 
tion, or paper annexed, to show how much 
money was loaned upon such notes, or when, 
or to whom; nor do they show that the mon- 
ey so loaned was loaned by the claimant, 
except, as it may possibly be inferred from 
the statement in the heading of the list, that 
the notes are owned by the claimant, and 
the statement above copied, that they were 
all for money loaned, &c. The register's re- 
port of the proceedings before him states, 
that from the evidence, the following facts 
were established: (1) The People's Safe De- 
posit and Savings Institution of the State of 
New Yoi-k, is a corporation created \mder 
and by virtue of the provisions of an act of 
the legislature of the state of New Yoxk, en- 
titled, "An act to incorporate the People's 
Safe Deposit Company of the State of New 
York," passed May 14, 1868. See Sess. Laws 
18G8, p. 1839. (2) That the People's Safe De- 
posit and Savings Institution of the State of 
New Yo.rk, had one banking office in Syra- 
cuse and one in TJtica. (3) That from April, 
1871, until September, 1872, and until the ap- 
pointment of a receiver for said corporation, 
Patrick Lynch was cashier of the banking 
office of said corporation at Syracuse. (4) 
That during the time said Lynch was cash- 
ier as aforesaid, the People's Safe Deposit 
and Savings Institution of the State of New 
York, did a regular banking business, except 
It did not issue any circulation of its own; 
and also did a savings bank business. That 
the entire business of the corporation at 
Syracuse was kept in one set of books. That 
duringthat time, this corporation, at Ss^racuse, 
kept a large number of merchants' accounts, 
discounted largely for merchants; and that, 
at the time of the appointment of receivers, 
the corporation held, of discounted commer- 
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cial paper, between six and seven hundred 
thousand dollars, at the Syracuse office. (5) 
That Jaycox & Green, prior to April 16, 1872, 
and up to that date, were merchants at Syi*a- 
euse, doing a very large business, and that 
during the time Lynch was cashier of the 
People's Safe Deposit and Savings Institu- 
tion of the State of New York, discounts to 
the amount of several hundred thousand dol- 
lars were granted Jaycox & Green by this 
corporation, upon their (Jaycox & Green's) 
paper. (6) That at the time of the filing of 
the petition in bankruptcy by Jaycox & 
Green, the People's Safe Deposit and Savings 
Institution of the State of New York, held 
of paper of Jaycox & Green, with Judge 
Comstock's endorsements, which it had dis- 
counted for Jaycox & Green, twenty-seven 
thousand seven hundred and seventy-two 
dollars and twenty cents; and it had also 
precux-ed three notes of Jaycox & Green, 
with Judge Comstock's endorsement, which 
it had discounted to be re-discounted by the 
Albany City Bank, which the People's Safe 
Deposit and Savings Institution of the State 
of New York, have since taken up and now 
own, said notes being for two thousand five 
hundred dollars each, making the sum of 
seven thousand five hundred dollars aside 
from, and in addition to the sum of twenty- 
seven thousand seven hundred and seventy- 
two dollars and twenty cents above mention- 
ed. The register further reported, that from 
the undisputed evidence in the case, it ap- 
peared that the People's Safe Deposit and 
Savings Institution of the State of New York 
carried on a regxilar banking business at 
Syracuse during the time in which Mr. 
Lynch was cashier, and that all of the pa- 
per of Jaycox & Green held by it, was paper 
discounted by it in its regular course of busi- 
ness. 

The conclusions of fact reported by the 
register, as above stated, are fully support- 
ed by the evidence ret^irned, and the issue 
made between the representatives of the 
claimant, (now an involuntary bankrupt) of 
the one part, and the creditors and assignee 
of Jaycox & Green, of the other part, is 
purely one of law, depending, to a large ex- 
tent, upon the provisions of the act Incorpo- 
rating the People's Safe Deposit and Sav- 
ings Institution of the State of New York, 
and the laws of the state generally known as 
the restraining acts. This act of incorpora- 
tion contains provisions not ordinarily found 
in the charters of savings banks, or in those 
of safe deposit companies. Some of them 
are of doubtful interpretation; possibly be- 
cause they were hastily and. carelessly drawn, 
or, possibly, because they were deliberately 
penned with the intention of giving to the 
corporation, by language, the full force of 
which was not likely, in the hurry of legis- 
lation, to be appreciated by those voting for 
the bill, extraordinary and unusual powers 
which would not have been knowingly and 
deliberately confei-red by the legislature. The 
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act of incorporation declares that the capital 
stock of the corporation shall be two hun- 
dred thousand dollars, with power to increase, 
from time to time, to two million dollars, and 
it makes other general provisions in respect 
to the organization of the corporation, and 
the conduct of its business. Its general pur- 
pose, powers and privileges, as well as the • 
liabilities and restrictions to which it was 
made subject by the esipress provisions of its 
charter, will best 'be shown by giving at 
length the 5th, 6th, 7th, 11th, 13th, and 14th 
sections of the act, which are in the following 
words. 

"Sec. 5. The business and general object of 
the said corporation shall be to take and re- 
ceive on deposit, as bailee for safe keeping 
and storage, coin, bullion, gold and silver- 
plate, jewelry, United States bonds, and oth- 
er bonds, stocks or securities, specie and oth- 
er valuables and personal property, upon such 
terms and for such compensation as may be 
agreed upon by said corporation and the bail- 
ors respectively of any such property as 
aforesaid. The said corporation shall be au- 
thorized to receive money from any estate, 
company, association, person or persons, on 
deposit, and give a receipt, certificate or book 
therefor to the party or parties making such 
deposits, and which shall be subject to their 
order only, and any rate of interest, not ex- 
ceeding that allowed by law, shall be paid for 
such deposits. 

"Sec. 6. The said corporation may make 
such special regulations in reference to depos- 
its as shall best aid the depositors and par- 
ties interested, by accumulating and increas- 
ing the same, allowing and receiving such 
rate of interest therefor, not greater than 
hereinbefore mentioned, as may be agreed 
upon. May negotiate United States stocks 
and bonds, the bonds and stocks of this and 
other states, also the bonds of cities, coun- 
ties and towns of the said other states and 
corporations, and associations legalized by the 
legislature of this and other states, and the 
statute laws thereof Tespectively. 

"Sec. 7. The said corporation shall have 
power to purchase and hold all such real and 
personal estate as may be necessary and con- 
venient for the accommodation and transac- 
tion of its business, to take and hold any real 
estate as security for, and in payment of 
loans debts due or to become due to said cor- 
poration, and to purchase any real or person- 
al estate at any sale, to enforce its securities, 
or the payment of debt due, made by virtue 
of any process, mortgage or deed of trust, and 
to hold said property, or to sell and convey 
the same, or any part thereof, at such price 
and under such conditions as the directors or 
officers may thtak proper." 

"See. 11. It shaU be the duty of the board 
of directors to invest the capital stock of 
the said corporation, and to keep the same 
invested in good securities; and it shall be 
lawful for the same to make such invest- 
ments of its capital and of the deposits and 
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funds accumulated by its business, or any, 
part thereof, in bonds and mortgages on un- 
encumbered real estate, worQi at least fifty, 
per cent more than the sum loaned thereon, 
and also in the public securities or stocks of 
any state, or of the United States, or in the 
stocks and bonds of any city, county or town, 
corporation or association or otherwise, of 
any .state or the TTnited States, in manner 
aud form as the directors and officers of said 
<;orporation may think proper. Said direct- 
ors and officers shall be, and are hereby au- 
thorized to conduct the business and affairs 
of said institution, in such manner and form 
as in their discretion shall be proper and 
mutually beneficial to the parties interested 
and doing bu^ness therewith, not inconsist- 
ent with the conditions of this state or any 
state, or of the United States." 

"Sec. 13. The stockholders of the said cor- 
poration shall be severally liable for all 
debts and liabilities of the said corporation, 
to an amount equal to the amount of the 
stock held and owned by them respectively, 
which liability shall be in addition to their 
liability to pay in full the stock subscribed 
for or purchased by them. 

"Sec. 14. Said corporation created under 
this act shall possess the general powers and 
privileges, and be subject to the liability and 
restrictions contained in the title third, of 
chapter eighteen, of the first part of the Re- 
vised Statutes, so far as applicable thereto." 
The validity of the notes upon which the 
claim and propf of debt now in controversy 
are based, d^ends upon the question wheth- 
er the corporation, under the provisions of 
the act of incorporation hereinTaefore stated, 
was authorized by law to employ its funds 
In discounting commercial or accommoda- 
tion paper as a part of its regular business; 
in other words, to carry on the business of 
a bank of discount, as well as the proper 
business of a savings bank, because by the 
then existing laws of the state, and which 
are still in force, it was provided (section 3, 
tit. 20, e. 20, pt 1, Rev. St.) that "no incorpo- 
rated company, without being authorized by 
law, shall employ any part of its effects, or 
be in any way intrusted in any fund that 
shaU be employed for the purpose of receiv- 
ing deposits, making discounts, or issuing 
notes or other evidences of debt to be loaned 
and put into circulation as money," and by 
section five of the same title, that "all notes 
and other securities for the payment of any 
money, or the delivery of any property, made 
or given * * * to secure the payment of 
any money loaned or discounted by any in- 
corporated company or its officers, contrary 
to the provisions of the third section of this 
title," (the section just copied) "shall be 
void." And section 4 of title 3 of chapter 
18 of the first part of the Revised Statutes 
to which the corporation is expressly made 
subject by the fourteenth section of the act 
of incorporation, provides that "no corpora- 
tion created or to be created, and not ex- 



pressly incorporated for banking purposes, 
shaU, by any implication or construction, be 
deemed to possess the power of discounting 
bills or notes, or other evidences of debt," 
etc. 

So far as the validity of the notes referred 
to in the proof of debt and statement an- 
nexed, on which the claim in controversy 
now rests is concerned, the question is not 
one of public policy, or of the effect of a 
statute which simply prohibits the business 
of discounting, for the legislature has added 
to the prohibition an express provision that 
the notes and securities taken in violation 
of the prohibitory enactment shall be void. 
It is, therefore, only necessary, in respect to 
the question of such validity, to determine 
whether the claimant was authorized by law 
to carry on the business of discounting bills 
and Dotes, and to employ its funds and ef- 
fects |:hereti2, for it was in the regular course 
Of its long, continued business of that char- 
acter that such notes were discounted. In 
determining the extent of the authority in- 
tended to be given by the provisions of the 
act of incorporation, it inust be borne in 
mind that the constitution of this state pro- 
vides that "the legislature shall have no pow- 
er to pass any act granting any special char- 
ter for banking purposes," (Act 8, § 4,) and it 
should not be held, except upon the most 
conclusive evidence, that the legislature in- 
tended to confer, upon the corporation they 
were about to create, powers which they 
were prohibited" from granting in a special 
charter. "And if such was the intention of 
the legislature, and such intention could not 
be carried into execution without a violation 
of the constitutional provision just referred 
to, the provisions of the charter, so far as 
they conflicted with such constitutional pro- 
visions would necessarily be held to be void. 
But no such intention can be imputed to "the 
legislature. Savings banks are not deemed 
within, the constitutional prohibition, and 
such institutions, as well as the so-called 
safe deposit companies, have been properly 
created by special charters. 

The arguments in support of the authori- 
ty, under the act of incorporation, to carry 
on the business of making discounts, are 
founded mostly upon the facts that the act 
requires a capital stock of at least two hun- 
dred thousand dollars, while no stock Is re- 
quired in the case of a savings bank proper; 
that the stockholders are made personally 
liable for the debts of the corporation to an 
amount equal to their stock, while no person- 
al liability of that character is ever imposed 
upon the trustee or officers of a savings 
bank, and the allegation, that by force of the 
provisions of the eleventh section of the act, 
the directors of the corporation have full 
authority, especially in consequence of the 
use of the words "or otherwise" in the first ' 
clause, and the broad language of the con- 
cluding clause of the section, which, it is 
said, gives them an almost unlimited discre- 
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tion in respect to the business and affairs of 
tlie corporation, to carry on the business of 
malting discount The business of a safe de- 
posit company, which is given the first, if 
not the most prominent place, alike in the 
title and in the body of the act, requires a 
capital, and renders the personal liability 
clause entirely appropriate, if not important, 
to the success of that branch of the business 
of the corporation; and certainly both the 
capital and personal liability were properly 
provided for in view of the brokerage busi- 
ness it was authorized to carry on under the 
concluding sentence of the sixth section of 
the act. Very little, if any, weight should 
therefore be given to the arguments founded 
upon the provisions for capital and for the 
personal liability of the stockholders. 

It is insisted that by the eleventh section 
of the charter, the directors are authorized 
to invest the capital, and deposits, ajid funds 
of the coi-poration in bonds and mortgages, 
public securities, or otherwise, and the argu- 
ment in favor of the authority elaime<3, chief- 
ly rests upon the words "or otherwise," and 
the language of the next clause which, it is 
said, gives to the directors a discretion lim- 
ited only by the constitutions (not the laws) 
of this state or any state, or of the United 
States. If the power of the legislature was 
unlimited by the constitution, and the court 
was not precluded by the provisions of the 
Revised Statutes above quoted from holding 
that the corporation could take banking 
powers by implication or construction, the 
language relied upon would not be held to 
authorize the corporation to engage in the 
business of discounting bills and notes, with 
a capital of two millions of dollars, while 
the provisions of the restraining acts re- 
main in force, or to sell lottery tickets, or 
do any other act or acts specially prohibited 
by the laws of the state. To abrogate all 
prohibitory laws of the state, which might 
otherwise have been binding upon the corpo- 
ration and its officers, and to give them pow- 
er to do everything not -prohibited by the 
constitution of the United States or of one 
of the states which they might deem it dis- 
.creet to do in the conduct of their business, 
even when prohibited by general laws ap- 
plicable to all other corporations, would re- 
quire other and different language, and lan- 
guage so unequivocal and so positive as to 
exclude all possible doubt of the legislative 
intention. 

The argument founded upon the use of the 
words "or otherwise," in the eleventh section, 
is entitled to consideration, but is not deemed 
sufficient to maintain the alleged authority of 
the claimant. The authority given is to make 
investments of its capital and of the deposits 
and funds accumulated by its business "in 
bonds and mortgages on unencumbered real 
estate, worth at least fifty per cent- more 
than the sum loaned thereon; and also in the 
public securities or stocks of any state, or of 
the United Statei. or iu the stocks or bonds of 



any city, county, or town, corporation or as- 
sociation, or otherwise, in manner and form 
as the directors and officers of said corpora- 
tion may think proper." To "make invest- 
ments," in the ordinary and usual acceptation 
of the term, is a very difEerent thing from 
the discoTmting of commercial or accommoda- 
tion paper having but a short time to run; 
the first usually denoting the purchase or 
taking of something of a permanent nature, 
and the latter being the making of loans upon 
paper maturing at short dates, and generally 
the more profitable the sooner the money 
loaned is to be returned. In addition to this, 
the character and description of the securi- 
ties or property in which only the corporation 
would be entitled to invest, if the words "or 
otherwise" had been omitted, show that it 
was to instruments of a permanent character 
that the provision was intended to apply. If 
by the words "or otherwise" the legislative 
intended to give to the directors an entirely 
unlimited discretion in the disposition of the 
capital, deposits and funds of the corporation, 
it was clearly unnecessary to specify, as they 
had already done, many different classes of 
securities in which they might invest Again 
the words "or otherwise" are so placed that 
they seem to apply to the parties whose stocks 
or bonds might be taken, rather than to the 
nature of the loans or transactions, or the 
form of the securities. Literally, the words 
enlarge indefinitely the right to invest in 
stocks or bonds by not limiting the right to 
those made by the corporations and associa- 
tions before named, but extending the right 
to all stocks and bonds issued by any party 
who is "of the United States or of any state," 
in contradistinction to the stocks or bonds of 
foreign states or their citizens. But aside 
from all this, it is incredible that the legisla- 
ture, if it had intended to depart from the 
settled policy of the state in respect to the 
business of making discounts by corporations 
without express authority of the law, which 
had been rigidly maintained for more than 
half a century, and to repeal the restraining 
act, so far as this corporation was concerned, 
would have expressed such intention in such 
uncertain and confused language and left the 
repeal to a doubtful implication lurking in 
language apparently introduced for other pur- 
poses. 

The authority given by the general lan- 
guage of the concluding clause of this elev- 
enth section, and the authority given in the 
sixth section to "make such special regula- 
tions in reference to deposits as shall best aid 
the depositors and parties interested by ac- 
cumulating and increasing the same, allow- 
ing and receiving such rate of interest there- 
for, &C., may well be held to authorize them 
to deposit such moneys in banks or trust 
companies or to loan them in any other form 
not prohibited by law, but cannot be held to 
repeal by implication, in respect to this par- 
ticular corporation, the provisions of the re- 
straining act In short, it is very cleai- that 
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the claimant was not autliorized by law to 
employ any part of its funds or effects for 
making discounts; that the acts of its officers 
in discounting the notes upon which its claim 
is hased were in direct violation of the provi- 
sions of the restraining laws of the state, and 
that such notes are therefore void. An order 
will he made expunging the proof and reject- 
ing the claim as now presented; hut, for rea- 
sons hereafter stated, it must be without 
prejudice to the right of the assignees in 
banla-uptcy of the People's Safe Deposit and 
Savings Institution of the State of New YorlJ 
to make proof of a claim or debt for money 
loaned to Jaycox & Green, or had and re- 
ceived by them for the use of the corporation 
or its assignee? in bankruptcy, or of any oth- 
er claim or debt other than upon notes or se- 
curities taken or received on the making of 
discounts in violation of the restraining act 

It appears by the records of this court that 
such corporation has been adjudicated a 
bankrupt, and that assignees of its estate 
have been appointed in bankruptcy proceed- 
ings, which are still pending. Upon the ar- 
gument in this case it was urged that even 
if the securities taken upon discounts of the 
notes of Jaycox & Green were void under the 
restraining acts, the assignees in bankruptcy 
were entitled to recover the money loaned; 
and that, therefore, the claim of the corpora- 
tion should not now be expunged. This view 
of the ease has not been sustained. There is 
no proof showing the amounts loaned, or the 
time when the loans were made. The only 
proof approaching the form of the proof of 
debts required under the bankrupt act which 
has been made, is the proof of an indebted- 
ness to the claimant as the owner of negotia- 
ble paper; not an indebtedness for money 
lent and advanced to the bankrupts, or by 
them had and received to the claimant's use; 
and, therefore, it has been decided that the 
proofs hei-etofore filed must be expunged. 

The question of the right to prove a claim 
for the money loaned or advanced upon the 
alleged discount is entirely different from the 
one that has been determined, and the papers 
and issue upon. which the decision has now 
been made are not in proper form for a final 
decision of the question which may be pre- 
sented on proof of a claim for money loaned 
and advanced to the bankrupts, or by them 
had and received to the use of the claimants 
or their assignees in bankruptcy. 

In Utica Ins. Go. Cases, 19 .Tohns. 1, 8 Cow. 
20, 3 Wend. 296, and 8 Wend. 652, it was held 
that under the provisions of the restraining 
acts, the lending of money was not declared 
to be void, and that, therefore, whenever 
money had been lent it might be recovered, 
although the security itself was void; and 
there is, to say the least, so much reason to 
believe that a claim for the money loaned 
may be sustained by the assignees of the 
claimant that they ought to be permitted to 
present the question under proper proofs for 
a final decision. In addition to the view of 
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the case thus presented, under the authority 
of the Utica Ins. Co. Cases, there is another 
ground on which the assignees of the claim- 
ant may possibly be entitled to prove a claim, 
even if the contract and acts of lending the 
money advanced to the bankrupts are void. 
The claimant is now in bankruptcy, and its 
assignees, for all beneficial purposes, repre- 
sent the corporation and its creditors; and 
such assignees, like receivers under the state 
statutes, should be authorized to assert the 
rights of the creditors and stockholders when 
affected hj the fraudulent or illegal acts of 
the corporation or of its officers, and to re- 
cover the value of the property or money ob- 
tained from the corporation by the bankrupts 
under a void contract through which no title 
to the property or money obtained could pass 
to the bankrupts. Gillett v. Moody, 3 Comst. 
[3 N. Y.] 479. In case of a fraudulent or il- 
legal disposition of the property of a corpora- 
tion by its directors or officers, its stockhold- 
ers and creditors should not be confined to 
their remedy against the directors or officers 
alone, but the transfer being illegal and void 
they should be allowed their remedy against 
the party to whom the transfer has been 
made. Under the authority of the case just 
cited and Gillet v. Phillips, 3 Kern. [13 N. T.] 
114; Nathan v. Whitlock, 9 Paige, 152; Tal- 
mage v. Pell, 3 Seld. [7 N. Y.] 328; and other 
similar cases,— the assignees in bankruptcy 
are entitled, independently of the doctrine of 
the Utica Ins. Co. Cases, to have the right 
reserved to present their claim for the mon- 
eys advanced to Jaycox & Green in such 
form as to them shall seem most appropriate, 
in order that their claim may, in such form, 
be presented for a final decision. 

[The assignees of the bank appealed (Case No. 
7,237), and a final decision was rendered (Id. 
7,238J.3 
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In re JAYCOX et al. 

[8 N. B. B. 241.] 1 

District Court, N. D. New York. March 13, 
1873. 

Bankruptcy — Proof or Debt — Seodred Cred- 
iTOits— Igxoraxoe op Fact— Practice. 

1. A held a mortgage on the property of tlie 
bankrupts, to secure him as endorser of their 
paper, to a large amount. The holders of this 
paper proved their claims on their respective 
notes, against the estate of the bankrupts, as 
debts for which they held no security, they 
having no knowledge of the mortgage above men- 
tioned to A, when they received the notes bear- 
ing his endorsement. Held, that the security 
was not personal to the surety, A, nor intended 
for his personal indemnity only, for the reason 
that the mortgage was conditioned for the pay- 
ment of the endorsed notes as well as for the in- 
demnity of the indorser; that it makes no dif- 
ference whether the trust is created and defined 
by law, or written oat by the parties; that the 

1 [Reprinted by permission.] 
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claimants in this case, before they proved their 
debts, had such a lien or security as prevented 
them from proving their claims for the whole 
amount as unsecured debts, without releasing 
their equitable interest in the mortgage before 
referred to. "When, however, such proof was 
made through ignorance or mistake, a creditor 
ought to be allowed to withdraw his proof and 
prove as a secured creditor, but after w.e taking 
of a dividend upon his whole debt, as an unse- 
cured creditor, to the prejudice of the general 
creditors, he must be held to his election, 

[Cited in Re Holbrook, Case No. 6,588; Re 
Pierce, Id. 11,140; Ex parte Morris, Id. 9,- 
823; Mathews v. Abbott, Id. 9.275; Re 
Hyndman, 5 Fed. 709; White v. Crawford, 
9 Fed. 372; Curry v. McCauley, 11 Fed. 
368, 369; Re Baxter, 12 Fed. 75.] 

[Cited in Pauley v. Cauthorn, 101 Ind. 93; 
Nichols V. Smith, 143 Mass. 462, 9 N. E. 
810.] 

2. As the questions discussed were not free 
from difficulty and doubt, no costs will be al- 
lowed to either party. 

[This was a suit, in which an interlocutory 
decree was rendered (Case No. 7,240), by R. 
and D. Stewart and others, unsecured credit- 
ors, to expunge the proof of debts made by 
the Third National Bank of Syracuse and 
others, secured creditors, in the matter of 
John M. Jaycox and John A. Green in bank- 
ruptcy.] 

The question whether the holders of the 
notes of the bankrupts, endorsed by Judge 
Oomstock, and which are embraced within 
the terms of the mortgage of the real estate 
or of the pledge of the personal propeiiy ^f 
the bankrupts made to the endorser as se- 
curity to him that such notes should be paid 
when due, or he be indemnified against loss 
by reason of their non-payment, are entitled 
to prove their debts in full as unsecured 
claims, and which was heretofore, some- 
what, discussed in this court [Case No. 7,240], 
was again argued and submitted upon a 
special case stated, under the sixth section 
of the bankrupt act [of 1867 (14 Stat. 520)], 
which case ii. as follows, viz.: 

"Whereas, II. and D. Stewart and various 
other parties are general and unsecvu'ed 
creditors of the said bankrupts to a large 
amount; and whereas, the Third National 
Bank of Syracuse, and other persons and 
corporations named in Schedule A, hereto 
annexed, are also creditors of said bankrupts 
as the holders of certain promissory notes 
made by said bankrupts and endorsed by 
George F. Comstock for their accommodation, 
the said notes being also set forth in said 
Schedule A; and whei-eas, the .said persons 
and corporations owning and ioldlng the 
said promissory notes, lieretofore, in due 
form, proved the same before the register in 
banlarnptey, D. F. Gott, Esq., at Syracuse, 
witbin the said district, as debts of the said 
bankrupt firm without allowance or deduc- 
tion on account of any security held, or sup- 
posed, or alleged to be held by them; and 
whereas, the said R. and D. Stewart and 
others, unsecured creditors as aforesaid, 
claim and insist that the said the Third 
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National Bank of Syracuse and others, hold- 
ers of the said endorsed promissory notes, 
are not entitled to vote at the meetings of 
creditors called, or to be called, or held in 
this matter, or to share in the dividends 
arising out of the general estate of the bank- 
rupts, and the said the Third National Bank 
and others holding the said notes insist up- 
on the contraxy proposition, and claim that 
they are so entitled; and whereas, it is in- 
tended, on behalf of said unsecured creditors, 
to make a motion in this court that the proof 
of debts made by the said Third National 
Bank and others, holders of said notes, be 
expunged, the said R. and D. Stewart and 
other creditors at large being now represent- 
ed by Wm. C. Ruger, Esq., and the said 
Third National Bank and oth'ers, holders of 
said notes, being now represented by George 
F. Comstock, Esq., and this stipulation is made 
between them for the purpose of presentingthe 
facts upon which the said motion is to be de- 
cided: Now, therefore, it Is stipulated and 
agi-eed, that on the 16th day of April, 1872, 
the said Jaycox & Green, a wholesale grocery 
firm in Syracuse, composed of John M. Jay- 
cox and John A. Green, filed their petition, 
both as a firm and ^s individuals, to be de- 
clared bankrupts, and that on the 18th day 
of April, 1872, they were, by the order and 
decree of this court, duly adjudged to be 
such bankrupts; that the first meetuig of 
creditors was held at the office of D. F. Gott, 
Esq., of Syracuse, the register in charge of 
the case, on the 4th day of .May, 1872; that 
at such meeting the creditors voted for as- 
signee; that the said the Thurd National 
Bank and some other parties holding the 
said notes so endorsed by George F. Com- 
stock then proved their full debts as repre- 
sented in such notes, and as creditors some 
of them voted for Frank Hiscock to be as- 
signee; that without their votes he would 
not have had a majority either in numbers or 
amount of said creditors; that William G. 
Ruger, Esq., representing the said R. and D. 
Stewart, unsecured creditors, and others, 
unsecured creditors, whose debts had been 
each and every of them duly proved as gen- 
eral creditors of said estate, on that oc- 
casion objected to the right of the said 
holders of the endorsed notes so to prove 
then* debts, and to rote; that such objection 
was made on the ground that George F. 
Comstock, the endorser, as aforesaid, of said 
notes, had taken from the bankrupts and 
still held, a mortgage on their real estate, 
which mortgage is hereafter set forth; that 
the fact that such mortgage had been taken 
and was still held was then duly proved as 
the ground for such objection; that the 
register aforesaid overruled the objection, 
received the proof of said notes as debts 
against thebanki*upts,and admitted the votes 
of the coi-poi-ations and persons holding the 
same, and that said register, at the close of 
the canvass, decided that said Frank His- 
cock had received the votes of a majority 
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-of the mimber of creditors, and a majority 
in the amount of their debts. He, thereupon, 
certified the proceedings and questions he- 
fore him to this court, and recommended 
the said Frank Hiscocls to he assignee, and 
this court confirmed such recommendation. 
The said Pranfc Hiscocli, as such assignee, 
thereupon toolc possession of the estate of 
the hanla-upts and is stiU in possession. 
That a second meeting of the 'creditors of 
said bankrupts was duly called and was 
held at the office of said register on the 23d 
day of August, A. D- 1872, and was attended 
by the said R. and I). Stewart and others, 
unsecured creditors, and theur counsel Wm. 
C. Ruger, Esq., also by the said 'the Third 
National Bank and others, holders of the 
said notes,' and by George F. Comstock, their 
counsel; that thereupon Mr. Buger objected 
to the right of the corporations and persons, 
holders of said notes, to vote or to share in 
any dividend or dividends to be made, which 
objection was made upon the ground -fehat 
they had securities for such debts as herehi 
set forth; that such meeting of creditors 
was then adjourned; that said register cer- 
tified the proceedings to this court, and this 
court thereupon, on the 20th day of Septem- 
ber, 1872, made an order staying proceedhigs 
before the register in order that this motion 
to expunge the proof of said notes or debts 
might be made, and that the meeting of 
creditors so adjom-ned as aforesaid has not 
again been reconvened. It is further stipu- 
lated and agreed, that Schedule A, hereto 
annexed, is a true statement of the promis- 
sory notes aforesaid made by said bankrupt 
firm and endorsed as aforesaid by George F. 
Comstock, for the accommodation of said 
firm, embracing the date and amount of each 
note, the place where payable, the time of 
maturity, and the names of the persons and 
corporations holding the same. For all the 
purposes of this motion it is also admitted 
that said Comstock was duly charged as 
such endorser. The said notes have not 
been paid, nor either of them, nor any part 
thereof, either by the makers or endorser. 
It is also stipulated and agreed, that before 
the said jiotra w£ie made or Endorsed, to 
wit: on or about the fifth day of December, 
A. X>. 1871, the said John M. Jaycox and 
John A. Green, on the requirement of said 
George F. Comstock, and in view of his en- 
dorsements to be made for them, executed 
with their wives, and acknowledged and de- 
livered to said Comstock, a mortgage on their 
partnership and individual real estate, in- 
cluding vacant city lots owned by them as 
tenants in common is and near Syracuse, a 
true copy of which mortgage (omitting the 
part deserixttive of said real estate) is hereto 
annexed, marked iB'; -fhataiD bond or ather 
obligation was taken with "said mortgage; 
that such mortgage was taken without the 
participation or knowledge of any persons or 
corporations discounting or receiving the 
notes of said firm with the endorsement of 



(Case No. 7,242) JAYCOX 

said Comstock; that the same was duly re- 
corded in the office of the clerk of the county 
where the said real estate is situated on the 
13th day of March, 1872, and is still held by 
the said Comstock. After the giving of said 
mortgage the said Comstock, from time to 
time, endorsed and continued to endorse the 
notes of said bankrupt firm, but the notes 
mentioned in said Schedule A are the only 
notes so endorsed which the said bankrupts 
had not paid at the time of filing their peti- 
tion in bankruptcy, as aforesaid. The said 
notes were discounted by the parties now 
holding the same without knowledge on their 
part of the existence of said mortgage. It 
is further stipulated and agreed, that on or 
about the 15th day of January, 1872, the said 
George F. Comstock endorsed four notes of 
the said bankrupt firm of two thousand five 
hundred dollars each, on the particular se- 
curity of ten thousand dollars of the stock 
of the Delano Iron Works Company pledged 
to him at the same time by the said firm; 
two of such notes are named in the said 
Schedule A, as dated January 15th, 1872, 
and held by Williamson & Co. The other 
two were taken up by said bankrupts at ma- 
turity, but were renewed, by two other notes 
of the same amount also mentioned in said 
schedule as dated April 1st, 1872, due June 
21st and 22d, 1872, and held by the Peoples 
Savings Bank. The said George F. Corn- 
stock still holds the said stock as such se- 
curity. The pledge of such stock was un- 
known to the parties discounting said four 
notes. It is further stipulated and agreed, 
for the purposes of this motion, and not oth- 
erwise, that the real estate so mortgaged is 
of the value of fifty thousand dollars over 
and above all prior liens, and that the De- 
lano Iron Works Company's stock so pledged 
is of the value of five thousand dollars. It 
it further stipulated and agreed, that the 
persons and corporations, holders of notes of 
the said bankrupts endorsed as aforesaid, 
whose names are mentioned in and subscrib- 
ed to the instrument of release, a ixue copy 
of which is hereto annexed marked 'C,' did, 
Dncruboutthe day of the date thereof, duly 
execute and deliver to the said Frank His- 
cock, assignee in bankruptcy as aforesaid, 
the said original instrument, the date, tenor, 
terms and effect of which will appear by 
the copy so annexed. The counsel for said 
unsecured creditors, however, objects to the 
legal admissibility and eflEect of said instru- 
ment This statement is made and agreed 
on as a special case under the sixth section 
of the bankrupt act, and it is further stipu- 
lated and agreed that any party to this mo- 
tion may appeal from the decision to be 
made thereon. Dated November 12, 1872." 
The mortgage mentioned in .the case was 
In Ihe iorm .of :a grant, Tvifh a condition, in 
the following -words: "This grant is intend- 
ed as a security that the said John M. Jay- 
cox and John A. Green, their executors and 
administrators, shall weU and truly pay or 



JAYCOX (Case No. 7,242) 

cause to be paid all the notes, bills, and 
drafts made by the firm of Jaycox & Green, 
heretofore endorsed by the said Comstock, 
or which shall hereafter be endorsed by him, 
as the said notes, bills or drafts are or shall 
become due to the holders thereof, and shall 
also well and truly pay unto said Comstock, 
his executors, administrators and assigns all 
sums of money which he shall be obliged to 
pay or shall pay on account of any liability 
whatsoever for the said firm of Jaycox & 
Green, and shall indemnify him against all 
such liability, and against all cost, damage 
and expense arising on account of any such 
liability, provided, however, that the sum 
total of any such notes, bills, drafts and lia- 
bilities shall not at any one time exceed sev- 
enty-five thousand dollars, according to the 
conditions of a bond this day executed and 
delivered by the said John M. Jaycox and 
John A. Green and the said party of the sec- 
ond part, and this conveyance shall be void 
if such payment be made as herein speci- 
fied. And in case default shall be made in 
the payment of the principal sum hereby in- 
tended to be secured, or in the payment of 
the interest thereof, or any part of such prin- 
cipal or interest, as above provided, it shall 
be lawful for the party of the second part, 
his executors, administrators or assigns, at 
any time thereafter, to sell the premises 
hereby granted, or any part thereof, .in the 
manner prescribed by law, and out of all 
the moneys arising from such sale to retain 
the amount then due for principal and in- 
terest together with the costs and charges 
of making such sale, and the overplus, if 
any there be, shall be paid by the party 
making such sale on demand to the said 
John M. Jaycox and John A. Green (in the 
amount to which they are respectively enti- 
tled by ownership of said property) their 
heirs or assigns." 

The release (Schedule O) referred to in the 
case was in the following terms, (omitting 
names, &c.,) viz.: "The parties who sign 
and execute this instniment, to wit, * « « 
being severally the holders and owners of 
certain promissory notes made by the firm 
of Jaycox & Green of Syracuse, banki-upts, 
which said notes are endorsed by George F. 
Comstock, and the said several parties claim- 
ing severally the right to vote - in the pro- 
ceedings in bankruptcy, and to share the 
dividends acci-uing from the estate of said 
bankrupts, as general creditors in respect to 
said notes, do, therefore, and in considera- 
tion of one dollar to each of them severally 
paid, release, surrender and convey unto 
Frank Hiscock of Syracuse, assignee in bank- 
ruptcy of the said Jaycox &. Green, all spe- 
cial securities, whatsoever, which they, the 
said parties or either of them, have or ever 
have had or claimed to have, upon or in any 
wise affecting the real or personal property 
of said bankrupts, or either of said bank- 
rupts, or any part thereof, especially any 
mortgage or mortgages, pledge or pledges. 
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and all liens and trusts of every name and 
nature upon or in any manner affecting such 
property or any part or portion thereof, 
whei-eby any preference or priority of pay- 
ment in respect to the said promissory notes 
or either of them was, or could be, or was 
intended to be secured, whether any such 
mortgage, pledge or lien was executed or given 
directly to the undersigned parties or any of 
them, or to fhe said George F. Comstock as 
endorser for his security or indemnity. "It 
being understood that this release and sur- 
render ai-e not in anywise to operate as a re- 
lease of the debts represented in and by the 
said several promissory notes, or against the 
estate of the said bankrupts, or either of 
them, and are, moreover, without prejudice 
to any pledge or security held by any of the 
undersigned parties for debts against the 
said bankrupts which are not herein above 
referred to, and are not represented by the 
promissory notes endorsed as aforesaid. 
And it being also further understood that 
this release and surrender are not in any 
manner to release or affect the right of the 
said George F. Comstock to enforce a certain 
mortgage bearing date the 5th day of De- 
cember, 1S71, on the real estate of the said 
bankrupts, executed by them to him to se- 
cure and indemnify him against the said 
endorsements, the said mortgage having 
been given to him without our knowledge." 
The questions arising upon this special 
case were argued at length, and with great 
ability, by the counsel named below. 

Mr. W. C. Euger, for opposing creditors, 
and Mr. Hiscock, assignee in person, cited 
the following authorities: 1 Ves. Sr. 348; 

3 Hare & W. Lead. Oas. Bq. 615, and notes; 

4 N. Y. 314; 1 Eq. Cas. Abr. 93; 9 Paige, 
432; 11 Ves. 22; 18 Johns. 505; 4 Kent, 
Comm. 307; 1 Story, Eq. Jur. 638; 7 Paige, 
615; 2 Sandf. Ch. 1G6; 3 Sandf. Ch. 428; 8 
Mete. [Mass.] 19; 9 Allen, 175; 19 Ves. 345; 
3 Mont & A. 269; Mont. Bankr. Cas. 25; 1 
Deacon, 279; L. R. 7 Eq. Cas. 179; L. R. 4 
Ch. 398; Ex parte Farnsworth [Case No. 
4,672]; 9 Gray, 55; 15 Johns. 358; 15 N. 
Y. 532; 5 Barb. 156; 13 N. Y, 78; 3 Barb. 
429; 4 Gray, 553; 16 Mass. 308; 2 Hare & 
W. Lead. Cas. Eq. 305; 4 Md. Ch. 75; 18 
Ga. 65; 2 Vern. 435; Talb. 220; 2 P. Wms. 
416; 3 P. Wms. 323; 1 Dick. 382; 1 Mvlne 

6 K. 500; 1 Smale & Gifif. 575; 1 Atk. 294; 
1 Johns. Ch. 119; 4 Johns. Ch. 619, 651; 3 
Paige, 167; 9 Paige, 446; 6 Mete. [Mass.] 
305; 28 N. Y. 271; 1 Edw. Ch. 164; 2 N. Y. 
352; 2 Edw. Ch. 461; 4 Johns. Ch. 123; 2 
Paige, 497; 11 Paige, 265; 3 Sandf. Ch. 579. 

Mr. George F. Comstock, in support of the 
claims sought to be expunged, cited the fol- 
lowing authorities: 6 Ohio, 80; 18 Ohio, 35; 

7 Conn. 478; 1 Eq. Cas. 93; 1 Paige, 299; 
9 Paige, 435, 452; 11 Conn. 119; 2 Sandf. 
Ch. 166; 7 Cow. 478; 19 Ves. 345; 1 Comst. 
[1 N, Y.] 550; 1 Gray, 317; 12 Gray, 218; 4 
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Barn. & Aid. 433; 1 Nev. & M.' 303; 5 Mees. 
& ^V. 2S3; 2 Q. B. 859; 1 Exch. 456; 2 Best 
& S. 11; 7 Dowl. Pr. Cas- 455; 3 Sandf. Cb. 
428; 12 Wend. 123; 19 Vt. 403; lu re Bati- 
cock [Case No. 69G]; 3 Madd. 373; 1 Mont. 
& C. 301; 1 Hem. & M. 525; 2 Glyn & J. 
36; 6 Ves. 449, 800; 3 Mont. D. & D. 720; 
L. K. 7 Ch. 398; 9 Gray, .55; 11 Gray, 134, 
261; 4 Ciish. 99; 1 Glyn & J. 27; 1 Rose, 76; 
3 Jur. 1147; 1 Mont. D. & D. 195; In re How- 
ard [Case No. 5,750]. 

BJiliL, District Judge." The main or final 
question now to be determined— that of the 
right of the creditors holding notes of the 
bankrupts endorsed by Judge Comstoek and 
embraced within the terms either of the 
mortgage of the real estate or the pledge 
of the personal property of the bankrupts 
given by them to the endorser to secm-e 
the payment of such notes and indemnify 
bim against loss by reason of such endorse- 
ments, are entitled to prove and take divi- 
dends upon the whole amount of their claims, 
as unsecured debts— is the same as that pre- 
sented when the parties to the present con- 
troversy were before this court some weeks 
since— In re Jaycox [Case No. 7,240],- but 
the minor or subordinate questions, upon 
which the determination of the final question 
must depend, are not in all respects the same. 
Indeed, one of the most important of the sub- 
ordinate questions is now, for the first time, 
distinctly presented for a final decision, while 
many questions which were then open to dis- 
cussion have been efEectually disposed of" by 
the stipulations of the parties. At that time 
the holders of such notes might have been al- 
lowed to withdraw the proof of their debts 
as unsecured debts, and then to prove them 
as partially secured by the mortgage or 
pledge given by the bankrupts to the endors- 
er, but the execution of the release referred 
to in the special case, and the persistent as- 
sertion of their right, under the proof made, 
to dividends on the whole amount of their 
■debts, with a full knowledge of the existence 
of such mortgage and pledge, must be con- 
sidered as an absolute abandonment and re- 
lease of all right to the security, if any, which 
they once "had," (as that term is used in the 
bankrupt actj under such pledge and mort- 
gage. On the other hand, all objections to the 
form or sufficiency of the depositions by 
which such debts were proved are waived, 
and the number of subordinate questions is 
much reduced by the stipulations contained 
in the special case. Besides, the most mate- 
rial subordinate question formally presented, 
and the one chiefly discussed by counsel and 
cornet on the former application, has, per- 
baps, been entirely avoided— or it may be 
but postponed for litigation in a difEerent 
form— by such release, and the continued 
prosecution of these claims as imsecured 
debts entitled to dividends upon the full 
amount due. 

The questions now to be determined have 
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been very ably and elaborately argued by 
learned and eminent counsel, after a much 
more careful and thorough preparation than 
is usual, even in the most important cases, in 
this court. The citation of numerous author- 
ities, and the elaborate but condensed argu- 
ments submitted in the written briefs, attest 
this, and the court gratefully acknowledges 
the relief from much labor in searching for 
authorities, and the great aid to the final deci- 
sion of the case, thus afforded by the coun- 
sel. It has not, however, been deemed nec- 
essary to examine all the authorities cited. 
Many of the books referred to are not found 
in my own library, and the decisions of the 
courts of other states, in regard to the rights 
and remedies of creditors in respect to coun- 
ter securities given by the debtor to sureties 
secondarily liable for their debts, have not, 
as a general rule, been examined, except as 
they are recited upon the briefs furnished, 
because the question of the extent and char- 
acter of the rights and remedies of the cred- 
itors whose right to prove for the whole 
amount of their debts is now contested, as 
against the surety endorser, and the securi- 
ties held by him, must depend wholly upon 
the established doctrines of the courts of this 
state, which is the domicile of all of such 
creditors and of the endorser, and in which 
the lands and property mortgaged or pledged 
are situated. The decisions of the New York 
courts upon this question have been, for more 
than half a century, uniform, distinct and de- 
cisive. In 1850, in Vail v. Foster, 4 Comst. 
[4 N. Y.] 312, Chief Justice Bronson, confess- 
edly one of the ablest and most learned of 
the eminent jurists who have adorned the 
bench of the highest courts of the state, in 
delivering the unanimous opinion of the 
court of appeals, said: "It is a settled rule 
in equity, that the creditor shall have the 
benefit of any counter bonds or collateral se- 
curities which the principal debtor has given 
to the surety, or pei-son standing in the situa- 
tion of a surety, for his indemnity. Such se- 
curities are regarded as trusts for the better 
security of the debt, and chancery will com- 
pel the execution of the trusts for the benefit 
of the creditor." Again, after stating the 
facts peculiar to that case, he said: "We 
have, then, the ordinary case of creditor, 
principal and surety, to which the rule in 
question has been applied, and the mortgage 
which the principal debtor has given to the 
surety must be considered as a trust for the 
security of the debt, which a court of equity 
will enforce for the benefit of the creditor." 

The doctrines thus announced by the court 
of appeals have been repeatedly and fully 
sanctioned by the courts of this state. And 
since the case of Moses v. Murgatroyd, 1 
Johns. Ch. 119, decided by Chancellor Kent 
. in 1814, if not ever since the case of Neilson 
V- Blight, 1 Johns. Cas. 205, decided by the 
supreme court of this state in 1799, those doc- 
trines have been considered part of the well 
settled law of the state. The case of Moses 
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T. Murgatroyd was in many of its features 
much like the present, and Chancellor Kent 
in his opinion (the endorser having died in- 
testate) said: "The assignment * « * 
though absolute on the face of it, was in- 
tended, by the parties to it, to be a security 
only to the intestate for his endorsement of 
the notes in question. This being the case, 
the plaintiffs, as holders of the notes, are en- 
titled to the benefit of this collateral securi- 
ty given by their principal debtor to his sure- 
ty, and the case of Maure v. Harrison (Mich. 
1692) 1 Eq. Cas. Abr. 93, (K.) 5, is directly 
to this point. These collateral securities are, 
in fact, trusts created for the better protec- 
tion of the debt^ and it is the duty of tliis 
court to see that they fulfill the design. And 
whether the plaintifCs were apprized at the 
time of the creation of this seciu-ity is not 
material. The trust was created for their 
benefit, or for the better secm-ity of their 
debt, and when it came to their knowledge 
they were entitled to affirm the trust and to 
enforce its performance. This is the princi- 
ple assumed in the ease of Neilson v. Blight, 
1 Johns. Cas. 205." In Haggarty v. Pittman, 
X Paige, 298, 299, Chancellor Walworth said: 
"Where the assignment is to a surety for his 
indemnity, the creditor has an equitable 
claim upon the fund for the payment of his 
debt, and the surety has no right to divert it 
to any other object;" and in support of this 
doctrine he cited, among other cases. Bank 
of Auburn v. Throop, 18 Johns, 505, decided 
in 1821. In Pratt v, Adams, 7 Paige, 615, 
627, Chancellor Walworth, in respect to a 
provision in the assignment of Benjamin 
Eathbun made after the indebtedness had 
accrued and without the knowledge of the 
creditor, said that it "was intended as an in- 
demnity to James and other accommodation 
acceptors and endorsers against their liabili- 
ties, and to furnish them with a fund to dis- 
charge those debts. And it has been settled 
by a long course of judicial decisions, that 
when a person standing in the situation of en- 
dorser or surety is furnished or provided, by 
the principal debtor, with a fund or with 
collateral security for such a pm-pose, the 
creditor is in equity entitled to have it ap- 
plied in satisfaction of the debt." The same 
learned chancellor, in Cm'tis v, Tyler, 9 Paige, 
432, declared it was well settled, "that when 
a surety or person standing in the situation of 
a surety for the payment of a debt receives 
a security for his indemnity and to discharge 
such indebtedness, the principal creditor is 
in equity entitled to the full benefit of that 
security, and it makes no difference that 
such principal creditor did not act upon the 
credit of such security in the first instance, 
or even know of its existence." And in 
Halsey v. Reed, Id. 452, the first of these 
propositions was again affirmed. See, also,* 
Weston V. Barker, 12 Johns. 276; Shepard v. 
Shepard, 7 Johns. Oh. 57, 63. The decisions 
in Phillips v. Thompson, 2 Johns, Ch, 418; 
Clark V. Ely, 2 Sandf. Oh. 166; and Ten Eyck 



V. Holmes, 3 Sandf. Oh. 428,— were based up- 
on the same doctrine, though it is true that 
in the latter case the vice-chancellor speaks 
of the relation of the surety to the creditor 
as one of quasi trust. 

It is believed that the doctrines established 
by the cases cited have not been denied in 
this state in any reported case; and Chan- 
cellor Kent in his Commentaries (volume 4, 
page 307), says: "If a trust be created for the 
benefit of a third person without his knowl- 
edge, he may, when he has notice of it, af- 
firm the trust, and call upon the court to en- 
force the performance of it. Collateral se- 
curities given by a debtor to his surety are 
considered as trusts for the better security of 
the creditor's debt, and chancery will see that 
their intention be fulfilled;" and Story, Eq. 
Jin:. § 638, declares that "if a principal has 
given any securities or pledges to his surety, 
the creditor is entitled to all the benefit of 
such securities or pledges in the hands of the 
surety, to be applied in payment of his debt." 
And the proposed Civil Code prepared by 
Messrs. William 0. Noyes, David Dudley 
Field and Alexander W. Bradford, and re- 
ported to the legislature in 1865, gives the 
rule of law in this state as follows: "Sec. 
1572. A creditor is entitled to the benefit of 
everything which the surety has received 
from the debtor by way of security for the 
performance of the obligation, and may, up- 
on the maturity of the obligation, compel the 
application of such security to its satisfac- 
tion," And see the cases of Eastman v. Fos- 
ter, 8 Mete. [Mass.] 19, and New Bedford 
Inst, for Savings v. Fairhaven Bank, 9 Al- 
len, 175, hereinafter cited. 

In view of the authorities cited, the learn- 
ed counsel for the claimant very properly 
said, in the opening sentence of his brief: 
"We concede at the outset that in all cases 
where an endorser or other surety has a 
counter security from the principal debtor, 
the creditor is entitled to the benefit of it in 
equity, if necessary to resort to it for the 
satisfaction of the debt," But this being thus 
broadly conceded it is insisted that the 
claimants in this case were never within 
that provision of the twentieth section of the 
bankrupt act, which declares that "when a 
creditor has a mortgage or pledge of real 
or personal property of the bankrupt, or a 
lien thereon for securing the payment of a 
debt owing to him from the bankrupt, he 
shall be admitted as a creditor only for the 
balance of the debt after deducting the value 
of such property * * * or the creditor 
may release or convey his claim to the as- 
signee upon such property, and be admitted 
to prove his whole debt." 

The term "has" contained in this provision, 
is or may be of broader signification than the 
term "holds," and while it must be conceded 
that the claimants have at no time "had" a 
legal title or strictly common law right to any 
mortgage, pledge, or lien upon the property 
of the bankrupts, which could be directly en- 
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forced by tliem under the strict and tech- 
nical rules of the common law, there is cer- 
tainly much reason for believing that under 
the authorities already cited the claimants 
"have had," and when they appeared to make 
proof of their debts in this case still "had," 
in equity and potentially, (by means of the 
mortgage and pledge held by Judge Corn- 
stock,) a mortgage, pledge or lien upon the 
property of the bankrupts for securing the 
payment of their debts, within the intent and 
meaning of the provisions just quoted. 

In opposition to this view the learned coun- 
sel for the claimants has submitted an in- 
genious and elaborate argument, some por- 
tions of which will next be examined. Im- 
mediately following the concession just quot- 
ed, he says: "But the foundation of the cred- 
itor's right is or may be the important thing 
to be considered in reference to many collat- 
eral questions. In this case the true theory 
of the right is, or may be, the vital point to 
be ascertained. And first, if in the creation 
of the security it is the intention of the prin- 
cipal debtor to place in the hands of his sure- 
ty a fund for the benefit of the creditor, the 
principle is plain. We have -a technical and 
strict trust with all the characters which be- 
long to such a relation, the author of the- 
trust, the trustee, and the beneficiary. The 
right of the creditor, as the beneficiary, to 
resort directly to the trust fund is so plain as 
not to need discussion." And it is in respect 
to such technical and strict trusts thus ex- 
pressly created that in a subsequent part of 
his brief he says: "The creditor in such a 
case may be called the real owner of the 
trust fund, and, perhaps, may be within the 
provision of the bankrupt act, which requires 
a creditor to give up his security before he 
can prove his debt against the principal." 
Immediately following this he says: "If, on 
the other hand, there is no trust, in. other 
words, if the transaction is between the debt- 
or and the surety without any declaration of 
trust, and the protection of the surety is the 
real object, then the benefit to the creditor is 
incidental. He has no right or title in or to 
the fund, and can "only insist that the fund 
shall be fairly applied (if necessary) to the 
purpose of paying the surety's (not the prin- 
cipal's) debt But why can he so insist? In 
the absence of a trust to pay over, what is 
the foundation or theory of the creditor's 
right? We think it is sometimes called a 
right of substitution or subrogation." 

It is, perhaps, a suflficient answer to the first 
portion of this argument to say that the au- 
'thorities already cited conclusively prove that 
even in the case last supposed there is a trust 
which it is the duty of courts of equity to en- 
force, although the creditor or beneficiary had 
no knowledge of the existence of the trust for 
months after its creation, and only learned 
its existence just prior to the filing of his bill 
to enforce the trust; and that the alleged dis- 
tinction between the two classes of trusts 
sought to be established has never been deem- 
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ed material by either of the learned judges of 
this state who have acted upon the doctrines 
of the cases which have been cited. Indeed, 
the cases cited were, it is believed, all, or 
nearly all, cases of implied trusts, and be- 
longed to the same class with the cases in- 
tended to be described by the learned counsel 
as those in which the transaction is between 
the debtor and the surety, without any decla- 
ration of trust, and the protection of the sure- 
fy is the real object, and "the benefit to the 
creditor is incidental." But if such a distinc- 
tion exists ig it not a distinction without a 
difference, either in substance or effect, even 
when considered tu respect to collateral ques- 
tions? Is it material whether the parties to 
the transaction have expressly declared their 
determination to create a trust, or the law has 
indelibly impressed upon the transaction the 
terms of an implied trust of the same char- 
acter, and with the same consequences, as be- 
tween the parties interested? The rights of 
the creditor under either must be enforced in 
a court of equity, and are not recognized or 
enforced in strictly common law actions, but 
in equity the implied trust and the express 
trust are held to be equally binding upon the 
surety, and the implied trust wiU be enforced 
as readily, as vigorously and as effectually 
as the other. In equity and, indeed, at law, 
the rights of the creditor are precisely the 
same in either case, and for that reason there 
can be no essential or material difference in 
the two cases under the provisions of the 
bankrupt act. Nor is it supposed that it 
would make any difference in the rights or 
remedies of the parties now before the court 
if it were to be conceded that the learned 
judges of this state have been mistaken in 
considering these cases as cases of trust, and, 
therefore, within the jurisdiction of the courts 
of equity as trusts, instead of assigning them 
to some other head of jurisdiction, such as 
fraud or account, or calling the right of the 
creditor a right of substitution or subx-oga- 
tion. If the end is properly reached by the 
action of the court it is not material to what 
head of equity jurisdiction the case properly 
belongs; but I am unable to perceivethat there 
is any reason for doubting that it is prop- 
erly assigned to that branch of equity ju- 
risdiction which recognizes and enforces 
trusts. To what other head of that jurisdic- 
tion, unless it be that of fraud, can it be so 
properly assigned? And is there anything 
in the rights of creditors, as declared and 
enforced in the cases referred to, like the 
right of substitution or of subrogation as 
recognized in the civil law, or indeed in any 
other law? I think not. 

The whole force of the argument of the 
learned counsel upon this point appears to 
me to rest upon an assumption. His propo- 
sition, stated in his own language, is as fol- 
lows: "An endorser or surety having a 
coimter security under no trust to pay over 
in discharge of the principal's debts, sim- 
ply holds the security aS his own means, or 
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part of his own means of paying and satis- 
fying his own obligation." This assumption 
and the argument founded upon it seems 
to me to he "an inversion of the law and 
logic of the case, because it assumes a con- 
clusion and then reasons backward to the 
premises." Besides, the conclusion is as- 
sumed in direct opposition to the decisions of 
our highest courts in the numerous cases 
cited, and in total disregard of the principle 
affirmed and acted upon in those cases, and 
which Assistant Vice-Chancellor Sandford de- 
clared, in Ten Eyek v. Holmes, in 1826, was 
settled a century and a half before. 

The assumptions that in the class of cases 
referred to "the benefit to the creditor is in- 
cidental," and that "he has no right or title 
to or in the fund, and can only insist that 
the fund shall be fairly applied (if neces- 
sary) to the purpose of paying the surety's 
(not the principal's) debt," are likewise in 
■direct and palpable conflict with the settled 
law of this state, as shown by the cases 
cited; and even the learned counsel con- 
cedes that the funds thus furnished him can- 
not be used by the surety in the payment of 
any debt of his, other than the one for 
which the principal was primarily liable, 
and which will necessarily be paid whenevr 
er such fund is applied in discharge of the 
liability of the sm-ety. The assumption that 
the funds furnished by the principal debtor, 
and which, when applied by the surety in 
<iischarge of his liability, necessarily pays 
and discharges the debt of the principal and 
primary debtor, is not applied in discharge 
of the principal's debt, requires no further 
answer. The use of the words "if necessa- 
ry" in this proposition of the counsel, and 
other portions of his argument, indicates 
that the creditor's right to the counter se- 
curities in the hands of the surety exists 
only in case of the insolvency of the latter, 
but no such limitation is recognized in the 
reported cases, cited in the report of the 
civil code commissioners, or by Kent or Sto- 
ry; and it would be absurd to require the 
creditor to wait until he could prove that 
he had lost a portion of his security by the 
insolvency of the surety before resorting to 
the trust fund. If, as the learned counsel 
concedes, the surety has no right to use the 
fund except for the discharge of the debt for 
which he is liable as surety, there can be 
no reason for allowing him an opportunity 
to dispose of it in fraud of the creditor's 
i-ights, or to hold it against the rights of the 
creditor, until the principal and the surety 
himself both become insolvent; perhaps aft- 
er the fund has been fraudulently used by 
the surety. By discharging his own liabil- 
ity he can free the fund or securities in his 
hands from any equitable lien or claim of 
the creditor, but until he does so it is clear 
that the creditor has the stronger equity, 
and one which he should be allowed to en- 
force. 
It is not denied that the cases cited by the 
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learned counsel for the claimants, from the 
reports of other states, recognize the general 
rule that the counter securities in the hands 
of the surety cannot be diverted to any use 
other than the payment of the debt for which 
the surety is liable, but it is insisted that 
these cases do not recognize or suggest the 
existence of a trust enforceable by the cred- 
itor, but are based upon some unnamed equi- 
table right of a different character. But 
these cases, so far as they have been exam- 
ined, do not, in my judgment, give much sup- 
port to the positions assumed by the counsel, 
either in respect to the non-existence of a 
trust in cases like the present, or in respect 
to there being a material distinction between 
the two classes of cases which have just been 
mentioned. In nearly all of the reported cas- 
es decided in other states the case of Maure 
V. Harrison, 1 Eq. Cas. Abr. 93, has been cit- 
ed with approbation as the origin or first re- 
ported announcement of the right conceded to 
the creditor as against the surety, and the 
very few cases which furnish slight evi- 
dence that there was supposed to be a sub- 
stantial difference or material distinction in 
this respect between the cases of an express 
and of an implied trust, or that no trust ex- 
isted unless created by words expressly de- 
claring such trust as a security to the cred- 
itor, are regarded as so far exceptional, and 
as opposed to the general current of author- 
ities. The three cases mainly relied upon are 
Homer v. Savings Bank, 7 Conn. 478; Ohio 
Life Ins. & Trust Co. v. Reeder, IS Ohio, 35; 
and Ex parte Waring, 19 Ves. 345. 

In the last mentioned case, Bracken & Co. 
had an account with Brickwood & Co., bank- 
ers in London; drawing upon them, and lodg- 
ing in their hands, from time to time, bills 
and other securities against their drafts. 
Brickwood & Co., at the time of their bank- 
ruptcy, July 7th, 1810, were under accept- 
ances for Bracken & Co. to the amount of 
twenty-four thousand pounds and indebted to 
them in a cash balance of six thousand seven 
hundred and sixty-six pounds, seven shillings 
and six pence, having also in their hands, in 
short bills, twenty-one th.ousand six hundred 
and forty-five pounds, ten shillings, and also 
the title deeds of premises in London, as se- 
curity against their acceptances, which last 
produced by sale near two thousand nine 
hundred and sixty-one pounds. On the 2d of 
August, 1810, Bracken & Co. also became 
bankrupt. The holders of the acceptances, 
with the exception of about six hundred 
pounds, had proved their debts under both 
commissions, and dividends thereon had been 
paid from Brickwood's estate, to the amount 
of three thousand four hundred and twelve 
pounds. The holders of the bills and the as- 
signees of Bracken & Co., severally, claimed 
the cash balance and the securities, or their 
proceeds. The report seems confused and un- 
satisfactory, but it apparently shows that 
Lord Chancellor Eldon decided that "the bill 
holders must be paid, not as having a de- 
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roand upon these funds in respect of the ac- 
ceptances they hold, hut as the estate of 
Brickwood & Co. must he cleared of the de- 
mand hy their acceptances, and the surplus, 
after answering that demand, must he made 
good to Bracken & Co." In this case Brick- 
wood & Co., when they accepted the hills of 
Bracken & Co. as well as at the time of the 
bankruptcy, prohahly had a large cash bal- 
ance (as well as the other securities) to ena- 
ble them to meet their acceptances. As be- 
tween the creditors and Brickwood & Co., the 
latter were the principal debtors for the full 
amount, and, to the extent of the cash bal- 
ance, they were the principal debtors as be- 
tween the drawers, Bracken & Co., and them- 
selves. The case was mixed and peculiar; 
there is nothing in the case to show that the 
doctrines of principal, and surety, and cred- 
itor were strictly applicable, because it does 
not appear to what extent the acceptances 
were given without cash funds of the draw- 
ers in the hands of the acceptors at the time 
of- the acceptances, and yet the right of the 
bill holders was upheld. It is true it was not 
done upon the ground of an implied trust, but 
of the equities of the parties, and the case is 
not so reported as to show under what ar- 
rangement or understanding the short bills 
referred to were deposited with or transferred 
to Brickwood & Co. If they were so trans- 
ferred that the title to them passed, aM 
Bracken & Co. became liable thereon as en- 
dorsers to Brickwood & Co., no trust would 
result or be implied, but Brickwood & Co. 
would only be liable for the balance of the 
final account between them and Bracken & 
Co. In re Boldero, 19 Ves- 2o, 33, 47. 

The case of Ohio Life Ins. & Trust Co. v. 
Reeder,18 Ohio, 35, is a peculiar case, not only 
in respect to the form in which the question 
was presented, but in the reasons given for 
the decision. In the case of Green v. Dodge, 
6 Ohio, 80, and other Ohio cases, the gen- 
eral doctrine as announced in Equity Cases 
Abridged, and fully established in this state 
and elsewhere, had been acted upon, and the 
existence of the implied trust in favor of 
the creditor fully recognized; and the case 
in 18 Ohio was decided against the com- 
plainant, not upon the ground of the exist- 
ence of any implied trust, but upon the 
ground that it did not appear, (the suit be- 
ing in equity) that the plaintiff had not a 
full and adequate remedy at law. The bill 
alleged that Henry L. Reeder, the first nam- 
ed defendant, made, to Nathaniel Reeder, 
two mortgages of his real estate, condition- 
ed, among other things, to secure and save 
said Nathaniel harmless against certain en- 
dorsements that he had made for said Hen- 
ry L. to several banks in Cincinnati, amongst 
which were three payable to the plaintiff; 
that the plaintiff still held two of such notes 
which had been regularly protested for non- 
payment, and the endorser charged, and that 
both Henry L. and Nathaniel Reeder neg- 
lected and refused to pay such notes, and it 
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simply prayed that the mortgaged premises 
might be sold, and the proceeds applied to 
the payment of such notes. It does not ap- 
pear by the report what other parties were 
made defendants. 

It will be seen that the object of the bill 
was not the enforcement of an implied trust, 
as against the surety, but the direct fore- 
closure of a mortgage, the legal title of 
which still remained in the surety, and it 
was urged by the defendants that, as the 
mortgagor, the maker of the notes was in 
possession, his right might be sold on a judg- 
ment at law, as well as that there was a dis- 
tinction between the case then before the 
court, and other cases which their counsel 
stated, as follows, viz,: "When the security 
is given with the intention that it shall be 
applied for the payment of the debt, and in 
exemption of the surety, he (the surety) is a 
mere trustee for the creditor, and substitu- 
tion may be decreed, but when the security 
is to indemnify the surety only against pay- 
ment of the debt, it is personal to the surety, 
and there can be no substitution." It was 
also insisted that Nathaniel Reeder had nev- 
er been damnified, that for aught that ap- 
peared by the bill he might never be; that 
he even had no claim under the mortgage, 
because the condition of it had not been 
broken. 

In delivering the opinion of the court Judge 
Caldwell, apparently recognizes the distinc- 
tion insisted upon by the defendants. He. 
says: "Now it will be seen that these mort- 
gages are not given for the purpose of secur- 
ing the complainant's claim, nor for the pur- 
pose of raising a fund out of which the debt 
was to be paid. If so, a court of chancery 
would hold the mortgagee as trustee of com- 
plainants and would subject the property to 
the accomplishment of the objects of the trust. 
The mortgages were given to Nathaniel Ree- 
der for his own personal benefit and security 
to save him harmless from his liability as 
endorser, and can only be resorted to, either 
by him or the complainants, when it becomes 
necessary to effect that object. When the 
contingent necessity contemplated by their 
creation has arisen, * * * the endoraer 
remains unharmed from his liability and 
■there is nothing alleged that shows that he 
TVill not always remain so. * * * The 
Ohio Life and Trust Company seek in this 
case to be substituted to the rights of Na- 
thaniel Reeder in a contract made with him 
personally for his own benefit; they can on- 
ly claim such rights as enured to him; he 
has not been damnified, the conditions of 
the mortgages are unbroken as to him, he 
can yet assert no claim under them, nor 
could the trust company, by being substitut- 
ed to his rights. * * * But there is no al- 
legation in the bill that shows that the notes 
held by the complainant could not be col- 
lected by the ordinary proceeding at law; 
* * * that defendants have not sufficient 
property subject to levy and sale on execu- 
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tion to satisfy tlieir claim; that a plain and 
adequate remedy cannot be had at law." 
The demurrer to the bill was sustained ap- 
parently upon the grounds above indicated. 

The decision does not aid the claimants in 
this case except so far as it recognizes the 
distinction insisted upon by the counsel in 
the Ohio case; but that distinction, as well 
as the final decision, is based upon facts 
which do not exist in the present case. In 
this case the mortgage to the surety en- 
dorser is expressly conditioned for the pay- 
ment of the notes in question, as well as to 
save him harmless as endorser; and it was 
necessarily conceded that he could commence 
proceedings to enforce his mortgage as soon 
as the notes became due and he was char- 
ged as endorser— without payment of the 
notes, or judgment against him as endorser. 
Gilbert v. Wiman, 1 Comst [1 N. Y.] 550, and 
cases cited. 

The case in 7 Conn, depended mainly up- 
on the construction of the terms of an ex- 
press trust, and though it assumes that when 
the security given to a surety was intended 
to be personal to him, and was given for his 
protection and indemnity, the creditors' 
rights are not the same as when the security 
is given for the better protection or payment 
of the debt, it is not regarded as affecting the 
present case; because the security held by 
the surety in this case was given for the bet- 
ter protection or payment or the debt as 
much as in the several New York caseswhich 
have been cited, and that there is in this 
case no more reason for saying that the se- 
curity was personal to the surety and in- 
tended for his personal indemnity only than 
there was in the cases referred to. And in 
respect to a large portion of them not so 
much, because in this case the mortgage is 
conditioned for the payment of the endorsed 
notes as well as for the indemnity of the en- 
dorser, while in many of the cases cited the 
condition was for indemnity merely. 

The question in regard to the equitable 
rights of creditors to counter securities held 
by a surety under the cix'cumstances of the 
present case will be considered as sufficiently 
discussed, and the question whether these 
creditors have a right to prove their whole 
debts in these proceedings without releasing 
the security which they had, in equity at 
least, under the mortgage or under the 
pledge made by the bankrupts to the surety 
or accommodation endorser, will next be con- 
sidered. 

Assuming that it sufficiently appears that 
these creditors had, in equity and potentially, 
the lien and security afforded by such mort- 
gage and pledge, because upon proper pro- 
ceedings in a court of equity they could ob- 
tain the actual possession and control, and 
full benefit of such security, it would seem 
to be necessary, under the provisions of the 
twentieth section of the bankrupt act, that 
the creditors should release their claims un- 
der such mortgage and pledge, so as to re- 



lieve the estate of the bankrupts therefrom, 
before they could legally prove for the whole 
amount of their debts. The provisions al- 
luded to are as follows, viz.: "When a cred- 
itor has a mortgage or pledge of real or per- 
sonal property of the bankrupt, or a lien 
thereon for securing the payment of a debt 
owing to him from the bankrupt, he shall 
be admitted as a creditor only for the bal- 
ance of the debt after deducting the value of 
such property, to be ascertained by agree- 
ment between him and the assignee, or by a 
sale thereof, to be made in such manner as 
the court shall direct, or the creditor may re- 
lease or convey his claim to the assignee up- 
on such property, and be admitted to prove 
his whole debt. If the value of the prop- 
erty exceeds the sum for which it is so held 
as security, the assignee may release to the 
creditor the bankrupt's right of redemption 
therein on receiving such excess; or he may 
sell the property subject to the claim of the 
creditor thereon; and in either case the as- 
signee and creditor respectively, shall exe- 
cute all deeds and writings necessary or prop- 
er to consummate the transaction. If the 
property is not so sold and released, and de- 
livered up, the creditor shall not be allowed 
to prove any part of his debt." 

It must be conceded that the creditors have 
not now and have not had, the present legal 
title to any such mortgage, security or lien, as 
this provision contemplates, but considering 
the object of this provision, the general prin- 
ciples and purposes of the banknipt act and 
the doctrine of the equity courts, "that equal- 
ity among creditors is equity," which is 
sought to be carried out by that act, it would 
seem that it should make no difference in a 
court of bankruptcy, which is but an off- 
shoot of the court of chancery, that the right 
of the creditor is not a legal but an equita- 
ble right, and that his remedy to enforce the 
security must therefore be sought in a court 
of equitable jurisdiction. So far as the se- 
curity of the creditors in this case, or the ef- 
fect upon the interests of the general or un- 
secured creditors of the bankrupts is con- 
cerned, the case is not different from what 
it would have been if the mortgage and 
pledge had been made directly to them for 
their security; nor is it perceived that the 
equity or real substance of the case is in 
any material respect different from what it 
would have been if the mortgage or pledge 
had been given to a trustee under an express 
trust for the payment of their debts, or even 
directly to the creditors for their security. 
Can the interposition between the creditors 
and the debtor of a trustee or surety, pos- 
sibly a man of straw, enable debtors and 
creditors wholly to avoid this provision of 
the statute? Does it make any difference 
that the trust is 'created and defined by law 
instead of being written out by the parties? 
I think not. 

It was conceded on the argument that the 
existence of security, by reason of a convey- 
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ance of the bankrupt's property, with an ex- 
press trust for the application of it in dis- 
charge of the creditor's debt, would, perhaps, 
bring the case within the provisions of sec- 
tion twenty; and such, it is supposed, was 
the decision of the learned judge of the East- 
ern district of Missouri, in Re Ruehle [Case 
No. 12,113]. See, also, In re Davis [Id. 3,- 
618]. In the case of an express trust the 
creditor can only enforce his right in a court 
of equity, and the creditors in this case 
could have enforced their rights under the 
mortgage and pledge to the surety, with as 
much certainty and with the same facility 
that they could have enforced their rights if 
the property mortgaged and pledged had 
been conveyed and assigned to the surety 
under an express trust to apply the proceeds, 
so far as might be necessary, in the payment 
of their debts. The case, as it originally 
stood, was, it is believed, within the provi- 
sions of the section of the bankrupt act be- 
fore referred to. The general purpose and 
policy of that act is to produce equality 
among the creditors of insolvent debtors, 
with the exceptions provided for in the act; 
and to attain that end its provisions should, 
in cases of extreme doubt, be construed ben- 
eficially for the general unsecured creditors. 
The case of a creditor whose debt is, in eq- 
uity, secured ty a conveyance of the prop- 
erty of the bankrupt to a trustee or surety, 
is within the mischief intended to be pre- 
vented by the provision referred to, and it is 
believed a fair and just construction of its 
language embraces that case as well as a 
case where the security is given directly to 
the creditor. 

A very hasty examination of English and 
Massachusetts cases, after the question was 
argued in September last, made me doubt the 
propriety of deciding it upon my own convic- 
tions of the proper construction and efiCect of 
the twentieth section of the bankrupt act; 
but the doubt has been removed by the fur- 
ther consideration of those cases, and the ex- 
amination of other and later decisions. 
Though a full discussion of the cases cited 
by counsel is impracticable, some considera- 
tions in respect to the earlier cases, and the 
decisions in some later cases will be stated. 

The cases, then, cited from 9, 11, and 12 
Gray's Reports, are not so reported as to show 
that the question now under discussion was 
therein carefully considered. The case of 
Eastman v. Foster, 8 Mete. [Mass.] 19, decid- 
ed some years afterwards, appears to have 
been fully argued, and the citation of au- 
thorities made by the respective counsel, 
shows that the case received an elaborate ex- 
amination. Chief Justice Shaw delivered the 
judgment of the court, and in a very elabo- 
rate opinion declared in substance that "a 
mortgage deed given by the principal maker 
of a promissory note to his surety on the note, 
conditioned that the principal will pay the 
note and save the surety harmless, creates a 
trust and an equitable lien for the holder of 



the note; and the surety holds the mortgaged 
property subject to such trust and lien, even 
after the holder's claim on him to pay the 
note is barred by the statute of limitations, 
and though the property as between mort- 
gagor and mortgagee may have become abso- 
lute by foreclosure; and that where a surety 
on several notes takes a mortgage from the' 
principal promissor, conditioned to pay the 
notes and save the surety harmless, and 
thereby holds the mortgaged property in trust 
for the holders of the notes, and he remains 
liable on only one of the notes, and the prop- 
erty of the principal is assigned under the in- 
solvent law of 1838, c. 163, the mortgaged 
property, if sufficient to pay all the notes, is 
to be applied to the payment thereof, and the 
surplus, if any, is to be distributed among 
the general creditors of the mortgagor. But 
if the mortgaged property is insufficient to 
pay all the notes, the surety is first to be in- 
demnified therefrom, and the surplus is to be 
paid to the holders of the notes pro rata." 
The mortgage in the case was conditioned to 
pay the notes, and to save the sturety harm- 
less—substantially the same as the condition 
of the mortgage in the present case— and the 
case may be considered as fully recognizing 
and establishing, in Massachusetts, the doc- 
trines in respect to the rights of creditors to 
counter securities in the hands of a surety, to 
the same extent that they have been estab- 
lished and recognized in this state; and as 
thereby furnishing a sufficient reason for 
holding that a creditor whose debt was thus 
secured through a mortgage of the debtor, 
given to a surety liable :Cor the same debt, 
could not prove for his whole debt without 
relinquishing his security by the mortgage. 

The still later case of New Bedford Inst for 
Savings V. Fairhaven Bank, 9 Allen, 175, not 
only affirms the general doctrine -of the New 
York cases, as was done in Eastman v. Fos- 
ter, but it goes further and declares that the 
counter securities held by a surety for his in- 
demnity, without any mention of the payment 
of the debt, are held in trust for the creditor, 
the court saying: "It is well settied by the 
authorities that the creditor has an equitable, 
claim to the security, as well when the mort- 
gage is given for mere indemnity as when 
the condition is added that the principal shall 
pay the debt." 

These doctrines being fully recognized in 
these two late cases in Massachusetts, the 
question of the right of the creditor to prove 
his claim without releasing his security must 
thereafter stand upon the same footing in 
Massachusetts and in this state; and in the 
case last cited this question was substantial- 
ly decided. The case in many and indeed in 
most of its features was like that now under 
consideration. The creditors whose debts 
were in equity secured by the mortgage given 
to the surety for his indemnity had severally 
proved their debts as unsecured debts, in ig- 
norance of their rights to the security held by 
the surety, and had voted for and controlled 
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the election of the assignee in insolvency. It 
was after this that the creditors thus secured, 
by their petition, applied for an order that 
the premises mortgaged to the surety might 
be sold and the proceeds applied towards the 
payment of their debts, and that they might 
then prove against the estates of the insolvent 
debtors (principal and surety) any balance 
which might remain. In this state of the 
case, the judge who delivered the opinion of 
the court, after referring to the mortgage giv- 
en to the surety, said: "It was not taken for 
the general benefit of all his creditors, and its 
object was to indemnify his estate from the 
payment of the particular debt. Primarily, 
therefore, it would seem to be the proper 
course to apply the security to the payment of 
that debt, and thus leave the other creditors 
of the endorser in the same condition as if 
the endorsement had not been made. The 
proper course, then, would seem to be, that 
the creditor should first petition, as he has 
done, to have this security applied towards 
the payment of his debt and then make proof 
of the balance. But it is objected, on the 
part of the plaintiffs, that the defendants 
have forfeited their right to have this applica- 
tion made for their especial benefit, because 
they first proved their debts and then made 
use of their position as creditors to vote for 
the discharge of the debtor, and that they 
have thereby affected the rights of the plain- 
tiffs injuriously- As the claim of the defend- 
ants consists of a mere equitable lien, they 
contend that it ought to be discharged by any 
conduct of the defendants which thus injuri- 
ously affects the plaintiffs. The court are of 
opinion that this view of the matter is sound 
and equitable. The defendants had a right 
to waive their equitable claim to the mort- 
gages; for the mortgages were not made to 
them, and they had never assented to them. 
The other creditors could not, therefore, ob- 
ject to the proof of their debts. Upon the 
proof being made, the amount of their claims 
enabled them to control the choice of an as- 
signee, as well as the discharge of the debtor. 
It is the latter fact only which is made the 
subject of complaint in the plaintiffs' bill, 
and, therefore, the effect of the proof upon 
the choice of the assignee is not to be con- 
sidered in this case though it was alluded to 
in the argument But the fact that the de- 
fendants thus acquired the power to control 
the vote of creditors on the question of the 
debtor's discharge, and actually exercised 
that power, and procured the discharge, must 
be considered as a material interference with 
the rights of the other creditors. The dis- 
charge is doubtless valid, because the defend- 
ants had rightfully proved their debts, and 
had a right to vote on the question. After- 
they have done this, on the ground that they 
had no lien upon the mortgages, it is not 
equitable to permit them to insist upon the 
lien, and thus obtain a preference over the 
other creditors. The equitable considerations 
which favor the equal distribution of assets 



among creditors ought not to be set aside in 
such a case. On the contrary, we think, the 
defendants should be bound by the position 
which they have taken. But the defendants 
contend that the acts referred to were done 
by them in ignorance of the fact that they 
had a lien. It would be difficult to maintain 
the position that they had not, at least, con- 
structive notice of the existence of the mort- 
gages, because the mortgages must have been 
recorded in order to be made available to 
them; and the fact that they had not actual 
knowledge of the existence of the mortgages, 
or that they did not know what were their 
legal rights under them, is not material. But 
whatever their ignorance may have been, if 
they have ignorantly proceeded in such a 
manner as to affect the rights of the other 
parties, the injurious consequences of their 
acts ought to fall upon themselves, and not 
be thrown upon others." This is the latest 
decision in the Massachusetts courts bearing 
upon this question, which has been brought 
to my notice; and it seems to sustain the 
view I was inclined to take when the ques- 
tion now under discussion was first brought 
before me, and to dispose of the earlier cases 
which seemed to sanction the opposite view. 

The English decisions cited as bearing upon 
this question are too numerous to be discussed 
in detail, and it is quite certain that several 
of them should have no influence upon the 
decision of the question now under discussion. 
In others the decision mainly depended upon 
facts and circumstances essentially different 
from those of the present case, and in still 
others, upon technical rules established by the 
English courts in regard to proofs of joint or 
separate claims, as against joint or separate 
estates, when parties owing joint and copart- 
nership debts are in bankruptcy under a joint 
commission. Under these the English courts 
seem, in many cases, to have disregarded sub- 
stantial equities and to have applied in their 
utmost rigor certain general rules of an ex- 
tremely technical character; quite as much 
so as any that find favor in our common law 
courts. Thus, as a general rule, joint cred- 
itors cannot take a dividend from the separate 
estate of one or two or more bankrupt part- 
ners until the creditors of the single partner 
only are fully paid out of the separate estate 
of such individual debtor; and the separate 
creditors of the single partner cannot take a 
dividend from the joint estate until the joint 
creditors are fully paid; except that when 
there is no joint estate and no solvent pax-t- 
ner, (and any partner is regarded as solvent 
who is not bankrupt) the joint creditors may 
prove and take dividends from the separate 
estates of the partners. This is carried so 
far that when there is any joint fund, how- 
ever small, to resort to, the joint creditors can- 
not prove in competition with the separate 
creditors (Ex parte Janson, 3 Madd. 229), and 
my recollection is that this doctrine has been 
pressed so far that when the joint fund was 
produced by the separate creditors bidding 
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off, for a small sum, entirely worthless de- 
mands due tlie copartnership, for the sole and 
almost fraudulent purpose of creating a joint 
fund, the right of joint creditors to late a 
dividend from the separate estates of .the 
bankrupts was denied. In fact some of these 
technical rules have been disapproved by the 
ablest of the lord chancellors of England, 
though they declined to overthrow what had 
been established by their predecessors. I 
think I should hesitate long before avoiding 
the provisions of the bankrupt act by the 
adoption of other and further rules as tech- 
nical as these, and even the English courts 
are inclined to engraft exceptions upon such 
technical rules, and to hold that parties who 
have done what can be considered a waiver of 
their strict rights, nnder a misapprehension 
or in ignorance of the law, shall not be al- 
lowed to avoid the effect of such waiver when 
it tended to produce equality among cred- 
itors. Ex parte Davenport, 1 Mont. D. & D. 
313. 

The examination I have been able to give 
to the English cases has satisfied me that 
the equitable doctrines, the existence of 
which was recognized, perhaps, for the first 
time by the lord chancellor of England, in 
Maure v. Harrison, in 1692, have had their 
most vigorous growth and fullest and most 
frequent recognition on this side of the At- 
lantic. If they have ever been strongly in- 
sisted upon in the English bankruptcy courts 
they do not appear to have been elaborately 
discussed or carefully considered by those 
com*ts; though it would seem that in some of 
the cases they have been either denied or ig- 
nored. Some of the later cases are certainly 
more favorable to the opposing creditors in 
this case, but only a very few of the English 
cases which have been cited will be consid- 
ered. 

The first is the case of Ex parte Hope, 3 
Mont. D*. & D. 720, decided in 1844, and in 
which it was here insisted by the coimsel for 
the claimants in this case that the very ques- 
tion new before the com't was decided. The 
debt due the creditor was in all seventeen 
thousand fivehundred and sixty-eight pounds. 
The sureties had given a continuing guaran- 
ty for ten thousand pounds, with a special 
proviso that if the debtors should become 
bankrupt, all sums received out of the debt- 
or's estate should be applied to pay any excess 
of the debt over ten thousand pounds. The 
sureties had a counter security by* mortgage 
and a pledge of stocks (both being of the prop- 
ei*tyof one of the three debtors and not "of 
the debtors," as stated in the counsel's brief,) 
and out of these mainly, but with a very small 
addition from their own money, the sureties 
paid the ten thousand pounds on their guar- 
anty. The creditors had proved their whole 
debt of seventeen thousand five hundred and 
sixty-eight pounds, and had received divi- 
dends thereon. The assignee moved to re- 
duce the proof to seven thousand five hun- 
dred and sixty-eight pounds. The creditor 



having received a dividend of two shillings 
and three pence in the poimd on the whole 
debt, the assignee also moved that the divi- 
dend on ten thousand pounds should be paid 
to him for the benefit of the estate. The 
court decided that the creditors had rightful- 
ly proved their whole debt and were entitled 
to retain the dividend. The ease is not at 
all like the one now before this court The 
secinrity was upon the separate property of 
one of the bankrupts. The debt and proof 
was against the bankrupts jointly, affecting 
their joint estate only, and under the well 
setUed English rule the security by moit- 
gage or pledge of separate property of one 
of the debtors, even if given directly to the 
creditor and held by him, not as an equitable 
but as a strict legal right, would not have 
prevented the making of proof against the 
banlirupts jointly, or the taking of a divi- 
dend from their joint estate. No proof was 
made against the separate estate of the part- 
ner whose separate property was bound to 
the sm'ety. The fact that the lien was upon 
the separate property of one of the bank- 
I'upt debtors from whose joint estate alone 
the dividends were paid was referred to by 
the judge, in his opinion, as follows: "The 
debtor was, in truth, a firm of several per- 
sons in partnership together, and the mort- 
gaged estate seems to_ have been the prop- 
erty of one of the firm, a circumstance which 
appears to me to make no difference, at 
least in favor of the petitioners. I suppose 
if it had been made originally to the respond- 
ents (the creditors) it would not have affected 
their right of proof against the firm." The 
judge also stated as a reason for his decision 
that the assignees could make no claim 
against the creditors' dividends; thai: they 
could make no claim which the surety could 
not have made; that he could not have made 
such claim; and the petition was dismissed. 
The surety had waived all benefit to a div- 
idend by the very terms of his agreement, 
and in that case, as in' the case of Midland 
Banking Co. v. Chambers, L. R. 7 Eq'. 179, 
and 4 Oh. App, 398, the surety was, in fact, 
a surety only for a limited amount of the bal- 
ance, if any, which might remain after the 
estate of the bankrupt had been exhausted. 
The sm-ety not being ultimately or equitably 
liable in either case for the whole debt 
proved, but only for the balance, if any, 
which might remain due after the creditor 
had exhausted his remedy against the bank- 
rupt's estate, could not claim a return of any 
dividends paid from that estate until the 
creditor had received more than twenty shil- 
lings in the pound from such surety and the 
estate. 

The earlier case of Ex parte Sherrington, 1 
Mont D. & D. 195, decided in 1840, is, I 
think, very far from being an authority for 
the claimants. The surety or guarantor had 
taken from the bankrupt a deposit of a lease 
by way of equitable mortgage, for his in- 
demnity against his guaranty for advances 
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by tlie creditors, his liability being limited 
to the amount of seven hundred and fifty 
pounds. The creditors' whole debt exceeded 
one thousand f otu: hundred pounds, for which 
sum they proved their debt in the bankruptcy 
proceedings against the principal debtor. 
The surety presented his petition praying that 
the leasehold premises might be sold and the 
proceeds applied in payment of what was 
due from the bankrupt and his sm-ety, or in 
case the surety should have paid the sum 
for which he was liable, or any part of it, 
then in payment of what should be due to 
the siurety. The sale was ordered, with lib- 
erty to the creditors to apply to the court 
for the proceeds, upon their undertaking to 
expunge so much of their debt proved as the 
net proceeds received by them should amoimt 
to. The ease is, in fact, more favorable to 
the assignee in this case than to the claim- 
ants, as it shows that the right of the cred- 
itors to the security held by the surety was 
so far recognized as to allow him to apply 
for its proceeds, while it, at the same time, 
recognized the doctrine that the exercise of 
the right to receive such proceeds would nec- 
essarily preclude the creditors from taking 
a dividend upon apy part of their debt ex- 
cept the balance left after the application of 
the proceeds of the security. 

In Ex parte Perfect, 1 Mont. 25, decided in 
1830, Neville accepted the bills of Bowes, it 
being agreed that the acceptor should hold 
yarn belonging to Bowes, and which was in 
Neville's hands to be bleached, as seem-ity 
against the bills. Both Bowes and Neville 
became bankrupts, and the yarns were pos- 
sessed by the assignees of Neville. The hold- 
ei-s of the bills presented a petition praying 
that tfie yarns might be sold and the proceeds 
applied in payment of the bills, and that 
they might prove for the deficiency, if any, 
against the estates of Bowes and of Neville. 
The assignees of Bowes resisted the applica- 
tion and insisted that the creditors having 
taken the bills without any notice of any 
agx'eement between Bowes and Neville about 
the yarns being held as security, could not 
have the benefit of the agreement. The vice- 
chancellor made the order as prayed, decid- 
ing that the acceptor was to be indemnified 
by applying the proceeds of the secm-ity in 
payment of the bills as far as they would go, 
and that the holders were entitled to prove 
against both estates for the deficiency, if any. 

The case in 3 Mont. & A. 269, decided in 
1837, is very much to the same effect. The 
holders of bills who had already proved their 
debts for the full amount, were declared en- 
titled to the proceeds of goods held by the 
acceptor as his security, and to prove for the 
balance remaining due, although it was de- 
clared that the proof must be expunged pro 
tanto; of course dividends on the balance 
only were allowed to the holders of the biUs. 

Taking all of the English cases together 
they certainly do not sustain the position 
taken by the counsel for the claimants and 
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the later cases are considered very favorable 
to the claims of the assignee and imsecured 
creditors. 

It may be useful to* refer to a case sup- 
posed by the learned counsel for the claim- 
ants as illustrating the alleged difficulties 
of the construction against which he is con- 
tending. He puts this ease: "A is the 
maker, B the accommodation endorser, and 
the holder of a note; B having a mortgage 
on A*s estate for his protection. Both A 
and B go into bankruptcy, having, each of 
them, other and unsecured creflitors. Have 
the creditors of A, or those of B, (if either) 
the right to exclude C, the holder of the 
note, from proving his debt unless he gives 
up his security? Must he surrender his se- 
curity to the assignee of A, or to the assignee 
of B?" If he prove against A, he must cer- 
tainly surrraider all right to his security as 
agahist the property of A, and by domg it 
he would discharge the surety from his lia- 
bility, at least to the extent of the value of 
the security released, and could, therefore, 
prove against A's estate for the whole amount, 
and against B's estate for the balance left 
due only. If he prove against B alone he 
would probably release the security, so far 
as B was concerned, to B's assignee; but B's 
assignee would not be allowed to use the 
security except so far as it became neces- 
sary to reimburse B's estate the amount of 
' dividends paid from it to the holder of the 
note. These are probably the rules applica- 
ble to such cases, but it will be time enough 
to consider them with care when they are 
necessarily in judgment; a condition of 
things not likely to arise in the present case. 
Nor is there any difiiculty in the case, under 
the provisions of the bankrupt act, in respect 
to the release, conveyance or sale of the 
property mortgaged as security. It may be 
sold under the direction of the court, given 
after notice to persons in interest and cer- 
tainly the assignee and creditor could not, 
by fraudulently or even improperly agreeing 
upon an insufficient valuation of the prop- 
erty and a conveyance or release of it to 
the creditor without the surety's consent, 
conclude or defeat the rights of the surety. 
Indeed, the two English eases last cited in- 
dicate very clearly the proper course to be 
pursued in the case supposed. 

On the whole, then, it must be held that 
the claimants in this case, before they proved 
their debts, "had" such a lien or security as 
prevented them from proving their debts for 
the whole amount as unsecured debts with- 
out releasing their equitable interest in the 
mortgage and pledge before referred to. 

The conclusion just stated does not dispose 
of the case, for other questions, those of the 
effect of the proof of these debts as unsecured 
debts, the voting thereon as such and thereby 
controlling the choice of the assignee, and 
of the effect of the release referred to in 
the case, remain to be considered. It is not 
doubted that the claimants in this case 
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might release and surrender all mortgages, 
liens and pledges, for tlie security of tlieir 
debts which tiiey "had" before making proof 
of their debts, and then prove their debts as 
wholly unsecured. This might be done by a 
direct and formal release, or by such acts 
as, either at law or in equity, are equivalent 
to such express release. As the beneficiaries 
of the trust created or implied for their sole 
benefit, they could, like any other sole ben- 
eficiary in a simple unrestricted trust to 
convert property into money and pay over 
the proceeds to the beneficiary, release and 
discharge the trust, the trustee and the trust 
property, without the aid or intervention of 
a trustee having no interest in the contin- 
uance of the trust, and as such release and 
dischai-ge without the consent of the surety 
must also release and discharge such surety, 
at least, to the extent of the full value of 
the trust property released, the surely trus- 
tee has no interest in opposition to the re- 
lease. And it is supposed that the surety 
to the making of such release would not 
prevent the release and discharge of the 
trust property as between such siirety and 
the general creditors of the bankrupt. 

It appears to be well settled in England and 
in this coimtry that a creditor having a 
mortgage or other lien upon the property of 
the bankrupt, who proves his whole deM as 
unsecured, without disclosing the security, 
thereby waives and relinquishes his lien, 
■Ex parte Rolfe, 3 Mont & A. 306; Ex paarte 
Solomon, 1 Glyn & J. 25; Stewart v. Isador 
[5 Abb. Pr. (U. S.) 68]; In re Bloss [Case 
No. 1,562]; In re Brand [Id. 1,809]; Wallace 
V. Conrad, 3 N. B. R. (Quarto, 10) 41; New 
Bedford Inst for Savings v. Fairhaven Bank, 
9 Allen, 175. 

When such proof is made by the creditor 
in ignorance of the security, and, perhaps, 
even when made under a mistake in regard 
to the law of the case, a creditor would be 
allowed to withdraw such proof, and then 
pi-ove as a secured creditor, when no injury 
had resulted to the unsecured creditors by 
such improper proof; but after tne taking 
of a dividend upon his whole debt as an un- 
secured creditor, to the prejudice of the 
general creditors, he would be held to his 
election. New Bedford Inst for Savings v. 
Fairhaven Bank, ubi supi-a; Ex parte Daven- 
port 1 Mont D.-& D. 313. And in this case, 
the creditors, after what has passed and the 
litigation that has been had in regard to 
their claims, could hardly ask to witndraw 
their proofs, even if they had not executed 
the instrument of release, a copy of which 
is annexed to the special case. 

This instrument is a fuU release and sur- 
render of all the lien and claim of the cred- 
itors under the pledge and mortgage to the 
surety endorser, unless avoided or restricted 



by the declaration that the release and sur- 
render are not to affect the right of the sure- 
ty to enforce his mortgage. Whatever effect 
that declaration, or any understanding or 
agreement between the creditor and the 
surety may have upon their respective rights 
and interests, it is unnecessary now to in- 
quire. Such a declaration cannot operate to 
defeat the unconditional release of such 
rights as these creditors had in the mort- 
gage, and they, at least, have no longer a 
lien on any portion of the estate of the bank- 
rupts for the security of part of these debts. 
On this ground, and on the ground that the 
proof of the debts as unsecured debts was, 
of itself, a waiver of their security on the 
bankrupt's property, it is held that the 
proofs of debt and claims of the creditor- 
claimants are not to be expunged. 

It was stated in the ai-gument of the claim- 
ants' counsel, and sufficiently appears in the 
special case, that part of the real estate 
mortgaged was partnership property which 
the bankrupts held as tenants in common, 
and other parts of it property which each 
of the bankrupts owned in severalty and 
held as his separate estate; and it was urged 
that in respect to such separate property, if 
not also, as to that held by the bankrupts 
as tenants in common, there would be no 
claim that the lien of the mortgage thereon 
should prevent the proof of the creditors 
joint debts. It would be unnecessary to con- 
sider this question now, even if no effect 
were to be given to the making of the proofs 
as of unsecured debts, or to the release: be- 
cause there was confessedly some copart- 
nership property subject to the mortgage, 
which would necessarily prevent the claims 
from being wholly unsecured. Whether the 
copartnership property only, or that and the 
property held by the bankmpts as tenants in 
common, would have been regarded as part 
of the joint estate of the bankrupts, in case 
the claimants had claimed to be secured 
creditors, is a question upon which no opin- 
ion is expressed. It is apparent that much 
of this opinion is occupied in the discussion 
of questions not necessary now to be de- 
cided, if the main or final question present- 
ed by the ease submitted is properly dis- 
posed of upon the grounds now relied upon 
as justifying the decision; but as the ques- 
tions first discussed herein have been fully 
argued at the bar, and must ere long again 
come up for discussion, it was thought best 
to express an opinion thereon. A decree will 
be made in accordance " with this opinion; 
and, as the questions first discussed were 
not free from difficulty and doubt, no costs 
will be allowed to either party as against 
the other, and no decree will be entered for 
some days, that either party may have time 
to prepare to bring on an appeal. 
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Case ISTo. 7,S43. 

JAYCOX V. CHAPMAN et al. 

[10 Ben. 517.] 1 

District Court, S. D. New York. July, 1879. 

Foreign Attaohsient — Bond — ScREir — ^Pkactioe. 

A libel bein^ filed against a man and his wife, 
and process with a clause of foreign attachment 
having issued, the marshal attached property. 
The wife filed a claim to the property and gave 
a bond under the act of March 3, 1847 [9 Stat. 
181]. The libellant examined the sureties as to 
their sufficiency and they, having justified, the 
property was discharged. The cause was there- 
after tried and resulted in a decree in fayor of 
the libellant against the husband, and a dismissal 
of the libel against the wife. The libellant moved 
for a decree that the sureties on the bond pay the 
decree against the husband, on the groimd that 
it had appeared on the trial that the property 
attached and delivered up on the giving of the 
bond, was really the property of the husband: 
Held, that, whether it was irregular practice or 
not, to file a claim in an action in personam, 
nevertheless the sureties could not be held be- 
yond the terms of the bond which they had 
signed; and that by that bond they had only be- 
come sureties for the performance by the wife 
of any decree against her and could not be called 
on to pay the decree against the husband. 

[This was a libel in personam by William 
E. Jaycox against Alonzo B. Chapman and 
Sarah E. Chapman.] 

E. D. McCarthy, for libelant 
W. R. Beebe, for respondents. 

GHOATE, District Judge. In this case a de- 
cree having been rendered against the defend- 
ant Alonzo R. Chapman and in favor of Sarah 
E. Chapman, dismissing the libel as against 
her, it is now insisted that the stipulators upon 
a bond given by her upon the release of certain 
vessels attached under the process of foreign 
attachment, are bound by the terms of their 
bond to pay the decree against Alonzo R. 
Chapman. May 28th, 1877, the marshal at- 
tached the vessels. May 29th, the defend- 
ant, Sarah E. Chapman,- filed a claim for the 
said vessels in the form usual in case of the 
attachment of vessels by process in rem. 
She filed, also, a stipulation for costs and a 
bond, conformably to the requirements of the 
act of March 3rd, 1847, the condition of the 
bond being: "That if the above bounden 
Sarah E. Chapman, claimant, and Francis P. 
Budd and "William E. Chapman, sureties, 
shall abide by and perform the decree of this 
court, then this obligation shall be void, 
otherwise the same shall be and remain in 
full force and virtue." " The libellant had no- 
tice of the claim and the bond offered, and 
the sureties were examined as to their suf- 
ficiency, and, they having justified, the prop- 
erty was delivered to the claimant. 

It is now insisted that the pi-actiee of filing 
a claim in a suit in personam is irregular 
and without warrant of any statute or rule 
of court; that the bond takes the place of the 
property discharged, and if that was the 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



property, not of Sarah E. Chapman, but of 
Alonzo R. Chapman, as is now contended by 
the libellant, the sureties are bound by the 
bond to pay the decree against him. 

It is unnecessary to determine whether the 
practice which has grown up in such cases 
is regular or not, because it is very plain 
•Hiat the stipulators cannot be bound on their 
bond beyond its terms fairly understood. 
The libellant had notice of the application to 
bond the property, and made no objection to 
the method adopted nor challenged the right 
of Sarah E. Chapman as its owner to bond 
it. It was understood as well by him as by 
the sureties who went on the bond that they 
were becoming bound for Sarah E. Chap- 
man, and not for Alonzo R. Chapman, and 
upon the release to her of property against 
which, as all the parties assumed, there was 
no claim on the part of the libellant, unless 
he recovered judgment against her. How- 
ever irregular the form may have been, the 
position and obligation of the parties are just 
the same as if she had presented a petition 
to the court, setting forth that she was the 
owner of the property and praying leave to 
substitute a bond in place of it, and upon no- 
tice thereof to the libellant and without ob- 
jection on his part this bond had been given 
and the property delivered to her. What, 
then, as applied to this case, did the stipula- 
tors agree to? Clearly, they understood that 
they became bound only for Sarah E. Chap- 
man, and not for Alonzo R. Chapman. Their 
bond was a substitute for and put in place 
of her property. All parties must have so 
understood. Such is the reading of the con- 
dition: "If the said Sarah E. Chapman, 
da'imant, and Budd and Chapman, sureties, 
shall abide by and perform the decree of the 
court," that is, she, as the principal party 
who is to have or may have something de- 
creed to be done or performed by her, and 
they as her sureties for the doing of it. 
There is no reference here to abiding by and 
performing anything to be done and per- 
formed by Alonzo R. Chapman. There is 
nothing decreed to be done and performed 
by Sarah E. Chapman. Therefore, there has 
been no breach of the bond and can be no 
liability of the sureties thereunder. To give 
it any other consti'uction would do violence 
to its language and be inconsistent with 
what all the parties, including the libellant, 
must have understood to be the purpose of 
the bond, namely, the substituting of some- 
thing in place of her property which was 
under attachment 

It is insisted that, by the evidence taken in 
the case, it appeared that the vessels thus 
released were really the property of Alonzo 
R. Chapman, and not of his wife. If this 
were so, or libellant had a doubt that it 
might be so, he should have applied to the 
court to have this question settled before 
they were delivered up to Sarah E. Chapman, 
or for such security as the peculiar facts of 
the case called for. Not having done so, 
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he must tie deemed to have acquiesced, as 
against these sureties, in her claim, that they 
belonged to her. The sureties had no inter- 
est in that question, and were only called on 
to become bound for her. The libellant had 
the opportunity to raise the question T^hen it 
-was proposed to bond the property; but to 
permit him to raise it now as against the 
sureties •would do gross injustice. No de- 
cree can be entered against Sarah E. Chap- 
man or her sureties. 



Case "No. ^7)24:^. 

JAYGOX T. GE.EBN. 

TThe' case reported under above .title in 13 
N. B. R. 122, is the same as Case No. 7,237.] 



JAYCOX (HISCOOK v.). See Case No. 6,- 
531, 



Case IJTo. 7,345. 

The JAY GOULD. 

[7 Ben. 566.] i 

District Court, S, D. New York. Jan., 1875. 

CoLtisiox IN Hudson River — Schooner and 
Steamer— Change of Course— Pleading. 

1. A schooner was bound up the Hudson river 
to the foot of 31st street, with the wind from 
the soutliwest. She began to take in sail, and 
luffed up into the wind for that purpose. A fer- 
ry-boat was coming up the river astern' of her, 
and to the westward, and a collision occurred 
between the two vessels, the bow of the ferry- 
boat striking the port side of the schooner, head 
on. The tide was ebb. The libel alleged, that 
the sdiooner was helpless, by reason of her tak- 
ing in sail and drifting with the tide, and that 
Ihe collision was caused by the fault of the fer- 
ry-boat, in that she did not keep a proper look- 
out, and did not stop and back in time, and did 
not change her course so as to pass mider the 
stern of the schooner. The answer set up, that, 
while the vessels were proceeding on their re- 
spective courses, the schooner suddenly luffed 
up across the course of the ferry-boat, and that 
tiiereupon the engine of the ferry-boat was at 
once stopped and reversed, but the collision could 
not be avoided: Held, that the schooner was in 
fault in luffing when the steamer was approach- 
ing. 

2. The claim of the schooner that, after she 
luffed, there was room enough for the ferry-boat 
to have avoided her, by porting, was not sus- 
tained. 

3. Although the answer did not allege that the 
ferry-boat ported, it could not be taken as an 
admission tiiat she did not port. 

4. On the evidence, her helm was ported and 
her engine stopped and reversed as soon as the 
schooner luffed. 

5. The ferry-boat was not in fault, and the 
libel must be dismissed. 

In admiralty. 

B. D. Benedict, lor libellants. 
W. R. Beebe, for claimants. 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



BLATCHFORD, District Judge. The li- 
bellants, as owners of the three-masted 
schooner Sarah J. Fort, bring this suit 
against the ferry-boat Jay Gould, to recover 
for the damages sustained by them, by 
means of a collision which occurred between 
the two vessels, on the 28th of May, 1873, 
shortly after three o'clock p. m., in the Hud- 
son river, ofe the city of New York. The 
schooner was bound up the river, and so was 
the ferry-boat, the latter being on a trip 
from her slip in Jersey City to her slip at 
the foot of 23d street, New York. The ferry- 
boat struck the port side of the schooner 
about at right angles, the schooner being, at 
the time, headed across the river, and the 
fex*ry-boat headed -up the river. 

The libel alleges that the schooner was 
bound to the foot of 31st street; that she 
commenced to take in sail, and, while lying 
with her head to the westward, the wind 
blowing a full sail breeze from the south- 
west, she became helpless, drifting with the 
tide, which was running ebb strong, and 
was in plain sight of the ferry-boat, it being 
daylight and the weather clear, and was run 
into by the ferry-boat; and that the collision 
was the fault of those in charge of the ferry- 
boat, in that, among other things, they did 
not keep a proper lookout, and did not stop 
and back the boat in time to avoid the 
schooner, which they could and should have 
done, and did not change the course of the 
boat, so as to pass under the stem of the 
schooner, which they could easily have done, 
and in otherwise improperly navigating. 

The answer sets forth, that, when the fer- 
ry-boat was a short distance below 13th 
street, the pilot and others in charge of her, 
she then being to the eastward of the middle 
of the river, and heading up the river to- 
wards 23d street, sighted the schooner head- 
ing up the river, on a course nearly parallel 
with the shore and with the course of the 
ferry-boat, and somewhat ahead of the ferry- 
boat; that the same course was continued 
by both vessels until the schooner was near- 
ly opposite the ferry slip at 23d street, the 
ferry-boat then being a short distance astern, 
and further out in the stream, heading for 
the ferry slip; that, when thus navigating, 
the schooner, without any warning, sudden- 
ly luffed up into the wind, heading on a 
course across the bows of the ferry-boat; 
that thereupon the engine of the ferry-boat 
was immediately stopped and reversed, with 
a view to avoid the collision which appeared 
imminent, but, notwithstanding every effort 
was made to avert a collision, the schooner 
came afoul of the ferry-boat, damaging the 
ferry-boat; that the ferry-boat was stopped 
and backed within as short a time as possi- 
ble after the schooner had luffed up into the 
wind; and that the collision was the fault 
of those in charge of the schooner. In that 
they did not keep a proper lookout, and in 
that, without any warning or notice, they 
suddenly threw their vessel into the wind 
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and across the bows of the feriy-boat, ren- 
dering the schooner helpless to protect her- 
self, and in otherwise improperly navigating 
the schooner. 

It is not denied by the libellants, that, with 
the wind southwest, and the tide strong ebb, 
and the schooner and the ferry-boat both go- 
ing the same way, up the river, the schoon- 
er being ahead, and to the eastward of the 
ferry-boat, the schooner luffed up, so as to 
head nearly directly across the river, and 
across the course of the ferry-boat, and, in 
so doing, shot ahead, and reached the line of 
the course on which the ferry-boat was pro- 
ceeding. But it is contended for the libel- 
lants, that the master of the schooner, who 
was at her helm, observed the ferry-boat be- 
fore and When he starboarded his helm to 
luff, and that the ferry-boat was then so far 
off from the schooner in a direct line, that 
she could, by porting her helm, have gone 
under the schooner's stem, and avoided the 
schooner. It is insisted, for the libellants, 
that, as the libel, in its fourth article, avers 
that the collision was the result, in pait, of 
the fact that the ferry-boat did not change 
her course, so as to pass under the stern of 
the schooner, which she could easily have 
done) and as the answer says nothing about 
the ferry-boat's having ported, when she saw 
the schooner luffing, but only says that 
thereupon the ferry-boat's engine was stopped 
and reversed, the court must, although the 
answer contains a general denial of the al- 
legations in the fourth article of the libel, 
regard the answer as not denying the allega- 
tion of a failure to port, but only as deny- 
ing that the collision was the result of such 
failure to port This criticism is more nice 
than sound. The evidence is satisfactory to 
my mind, that the pilot of the ferry-boat, as 
soon as he saw the movement of the schoon- 
er to luff, ported his helm and stopped and 
reversed his engine with all practicable de- 
spatch, but was unable to clear the schoon- 
er. The schooner was clearly in fault in 
luffing and changing her course as she did. 
She did so suddenly, and when the ferry- 
boat had no reason to suppose she would do 
so, and she threw herself across the course 
on which the ferry-boat was proceeding. 
The schooner ttu-ned very sharply, and, hav- 
ing on good headway, shot ahead across the 
course of the ferry-boat, and, thus present- 
ing herself broadside to the tide, was car- 
ried down with gi-eat rapidity upon the fer- 
ry-boat, before the ferry-boat could get out 
of her way, by the use of all the means at 
the command of the ferry-boat. The fault 
of the schooner being clear, the only ques- 
tion is whether the ferry-boat was guilty of 
any fault contributing to the collision. I do 
not think she was. She was not in any 
such proximity to the schooner as would 
have rendered a collision probable, if the 
schooner had kept her course. Yet she was 
so near as to make it a fault on the part of 
the schooner, with the wind and tide such 



as they were, and the speed and relative po- 
sitions of the schooner and the ferry-boat 
such as they were, to luff and throw herself 
in such a position as to let the tide sweep 
her down upon the ferry-boat. The evi- 
dence is satisfactory, that the pilot of the 
ferry-boat saw the movement of the schoon- 
er to luff as soon as he ought to have seen 
it; that he immediately put his helm hard 
a-port, and rang to slow and stop and back, 
and then to hook on and back strong; that 
these bells were promptly obeyed; that the 
engine had made about sis revolutions back- 
ward, when tlie vessels collided; and that 
the headway of the ferry-boat through the 
water was about stopped by that time. I 
can see no fault on the part of the ferry- 
boat, in view of the fault of the schooner, 
and must dismiss the libel, with costs. 



Case No. 7,S46. 

The J. B. LUNT. 

[11 N. Y, Leg. Obs. 137.] 

District Court, S. D. New York. 1833. 

PossESSOUT Action ix Adsiibaltt — Mohtgagor 
AND Mortgagee — ^Thied Partt — Purchaser at 
Sheriff's Sale — Adjustsibnt op Accounts — 
Costs. 

1. The legal title and right to immediate pos- 
session to a vessel mortgaged is vested in the 
mortgagee. 

2. After condition broken, the mortgagee may 
take immediate possession of the vessel. 

3. A V suit in admiralty will lie to reclaim the 
possession from any third party who may have 
acquired it. 

4. A purchaser of the vessel at a sherifiE's sale, 
under a judgment against the mortgagor, cannot 
maintain his possession against the mortgagee. 

5. A court of admiralty will not adjust the 
accounts between mortgagor and mortgagee in 
a possessory action to recover the vessel. 

6. Whether the mortgagee shall be entitled to 
costs in sudi action will depend upon the fair- 
ness and equity of his proceedings in getting the 
vessel into his possession. 

The libellants and claimants are residents 
of this state. The brig was built in the state 
of Maine, and was owned by Silas Hardy, 
a citizen of that state, and had been register- 
ed in his name in this port. On the 4th of 
February, 1831, the owner gave the libel- 
lants a bond for twelve thousand dollars, 
conditioned to pay them on demand five thou- 
sand nine hundred and seventy-five dollars 
with interest; and the same day executed 
to them an absolute bill of sale of the brig, 
to which was subjoined the condition that 
on payment of the sum of money secured 
by the said bond, pursuant to its condition, 
the bill of sale was to be void, and otherwise 
to remain in full force. The mortgage was 
registered at the custom-house in this port 
on the day of its date. The debt for which 
the bond was given, was created by credits 
given by the libellants to Hardy, as master 
and owner of the brig, for supplies and re- 
pairs to her, and sums of money advanced 
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Mm by the libellants for ber purcbase. Tbe 
owner being negotiating a sale of tbe brig, 
the libellants on acquiring knowledge of it, 
on the 1st day of March, 1851, demanded of 
him immediate payment of the said sum of 
money. This was the afternoon of Saturday. 
Hardy requested time until the Monday fol- 
lowing to make payment, and said be would 
then obtain the money from bis purchaser 
and pay oS the mortgage. The libellants re- 
fused to give the delay, and directed a per- 
son to go to the vessel and take possession 
of her in their name. The same day Hardy 
complained to the libellants that they had 
taken the brig into their possession. Tbe 
present claimant was the person negotiating 
with Hardy for the purchase of the brig. 
On the 4tb of March, 1851, the brig was at- 
tached by process issued tbe same day out 
of a state court, in favor of Jones and John- 
son against Hardy, as a non-resident debtor. 
The debt on which the attachment was 
founded, was a promissory note, dated Feb- 
ruary 20th, 1851, for three thousand seven 
hundred and seventy-one dollars and sixty- 
six cents, payable on demand, to the claim- 
ant, and by him endorsed to his firm, Jones 
and Johnson. On the 4th of March, a sum- 
mons in the action was served on Hardy, and 
on the 6th he gave his written consent that 
judgment be entered against him forthwith 
for the amount claimed with interest. Judg- 
ment was perfected and docketed the same 
<Jay against Hardy for three thousand two 
hundred and eighteen dollars and eighty- 
three cents, and execution thereon issued 
the same day. On the 13th of March the 
sheriff sold, imder the execution, the interest 
of Hardy in the ve^el at public auction to 
the claimant, he being the highest bidder, 
and gave him a bill of sale and possession 
of the vessel. The bill of sale was recorded 
at the custom-house on the 15th of March. 
On the 15th of May, 1851, tbe above judg- 
ment was assigned by the plaintiffs therein 
to the claimant. 

G. F. Betts, for libellants. 

0. Van Santvord, for claimant 

BETTS, District Judge. 1. As between 
Hardy and the libellants, the latter, by force 
of the mortgage, are entitled at law to have 
possession of the brig against him, and hold 
it until satisfaction of the debt secured by 
it (Fuller v. Acker, 1 Hill, 473), and the right 
of possession is not interrupted by a seizure 
and sale under execution against the mort- 
gagor wbUe the possession remains with him 
(Id.). The conveyance of the vessel by way 
of mortgage, vested the legal title in the 
libeUants, and would be sufficient to carry 
even the proceeds to them had she been dis- 
posed of. De "Wolf V. Harris [Case No. 4,- 
221]; 2Denio, 172; Id. 344; SDenio, 33. 

2. The legal title vested in the libellants 
by the bill of sale entitled them to take pos- 
session of the vessel against the mortgagor 
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without suit. Every outside equitable in- 
terest with which the legal title is opposed, 
must be left to the cognizance of other courts 
than the admiralty. The Sisters, 5 0. Rob. 
Adm. 138; 3 C. liob. Adm. 176; 4 0. Rob. 
Adm. 225; Patchin v. Pierce, 12 Wend. CI. 
The court of admiralty has jurisdiction of 
actions to reclaim possession of vessels in 
behalf of the party holding the legal title. 
Abb. Shipp. 131, note 1. Judge Woodbury, 
in running over all the cases, admits it to 
be so when tbe consideration is of a mari- 
time character. Leland v. The Medora [Case 
No. 8,237]. 

3. The claimant proves no tender of the 
debt on demand of it when tbe mortgage 
became forfeited,, nor previous suit brought. 
The assertion of a willingness to pay, not 
accompanied by proof of ability to perform, 
would raise no equity in behalf of the mort- 
gagor, even if the court is permitted to take 
into consideration a bona fide attempt to 
satisfy the mortgage debt at such time. 3 
Denio, 33; 12 Wend, 61. Although' on tbe 
question of costs, such attempt would justly 
have great weight in behalf of the mort- 
gagor or his assignee. 

4. This mortgage being given by a foreign 
owner o^the vessel for a maritime considera- 
tion, its lien is complete on compliance with 
tbe act of congress, and tbe mortgagee is not 
compelled to register it also imder the state 
law. But the claimant is not in a position 
to raise the question of registry, because the 
sheriff sold him no more than the right and 
interest of tbe mortgagor in the vessel, and 
because he bad actual notice of the existence 
of the mortgage and the consideration for 
which it was given. 

5. The action is not to enforce payment of 
the money secured by the mortgage, and the 
court is not therefore required to meet the 
question which seemed to weigh with Judge 
Woodbury,— Dean v. Bates [Case No. 3,704]; 
Leland v. The Medora [supra]; Packard v. 
The Louisa [Case No. 10,652],— whether a 
mortgagee can resort to admiralty to fore- 
close his mortgage. This suit seeks to carry 
into effect the legal title of the libellants to 
tbe possession of the vessel, as against the 
right of the mortgagor alone, and when the 
possession is secured, the holders would be 
subject to the control of the proper judica- 
tory in the exercise of their rights as mort- 
gagees, and the allowance of all equitable 
interests of the claimant standing in the 
place of the mortgagor. The pc^session in 
point of fact was in the libellants, by admis- 
sion of the mortgagor, when it was divested 
by tbe sheriff under the direction of the 
claimant 

6. In my opinion, the libellants are en- 
titled to a decree for restoration of posses- 
sion of the vessel to them. Independent of 
the legal title to possession, they had it in 
fact through their agent, Daggett and, in 
relation to a vessel, the possession of the 
master and mortgagor, continuing after it 
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is demanded Ijy the mortgagees, becomes, as 
against him and a third party taking his in- 
terest with full notice, the possession of the 
mortgagees. It was not necessary to the 
protection of their rights against the claim- 
ant that they should have displaced the mort- 
gagor from the vessel. 

7. The question of costs will he reserved 
to enable the claimant to satisfy the court 
that the mortgagor made bona fide effort to 
satisfy the mortgage debt, and had means to 
do so before this suit was instituted, or that 
the libellants were guilty of oppression and 
inequitable measures in enforcing their legal 
right. 

[NOTE. Subsequently a motion was made 
before Judge BETTS that the decree of posses- 
sion of the vessel to the libelants be varied, and 
the libel dismissed, upon the execution of a bond 
with sufficient sureties, approved by the dis- 
trict court; the bond to be conditioned to pay 
the libelants the amount due them. The court 
held that the proceeding contemplated would con- 
travene the established practice of the court in 
respect to rectifying a decree, and that, further- 
more, it would be changing an act of possession 
into a proceeding in foreclosure of the mortgage, 
which last the learned judge held was not within 
the province of courts of admiralty. Case No. 
7,247.] 



Case ISTo. 7,247. 

The J. B. liUNT v. MERRITT et al. 

[21 Eetts, D. 0. MS. 85.] 

District Court, S. D. New York, May 20, 
1853. 

Mortgage op Vessel — Mortgagee's Right to 

Possession os Condition Broken— Admiralty 

Jurisdiction — Sdit to Redeem. 

[1. A mortgage of a vessel, being a mortgage 
of chattels, stands upon the footing of a mort- 
gage at common law, and on failure to perform 
the condition the property is vested in the mort- 
gagee, and he becomes entitled to the possession.] 

[2. In a petitory suit, brought by the mort- 
gagees of a vessel after forfeiture, a decree was 
rendered adjudging the title to be in the libel- 
lants, and ordering the ship to be delivered to 
them. Afterwards the claimants, by motion and 
affidavits, asked that the decree be changed by 
adding that it should be at their election to give 
bond with sureties, conditioned to pay whatever 
was justly due the mortgagees, after deducting 
all payments, offsets, counterclaims and dis- 
counts which in law or in equity should be de- 
ducted. Held, that this was, in effect, a bill to 
redeem from a mortgage, which is beyond the 
admiralty jurisdiction, and the application must 
therefore be denied.] 

[Forfeiture having been made in a chattel 
mortgage of the brig J. B. Lunt, the mort- 
gagees filed a libel for the purpose of secur- 
ing a decree of possession of the brig. The 
decree was entered giving the possession to 
the libelants. Subsequently William H. 
Merritt and others, the claimants of the 
vessel, moved the court that the decree of 
possession of the vessel to the libelants be 
varied, so that the libel might be dismissed 
upon the execution of a bond, with sureties 
approved by the court, conditioned for the 
payment of the amount due them. The 
cause is now heard upon this motion.] 



BETTS, District Judge. The original ac- 
tion was a petitorj'^ suit, by the mortgagees 
of the vessel after foi*feitm:e, demanding 
possession of it as absolute owners, and the 
decree adjudged the title to be In the libel- 
lants, and ordered possession of the ship to 
be delivered to them. [Case No. 7,246.] A 
mortgage of chattels stands upon the foot- 
ing of the common-law mortgage, and on 
failure by the mortgagor to perform the 
condition the property is vested in the mort- 
gagee, and he may claim possession of it as 
his own. 4 Kent, Comm. 137; 2 Bl. Comm. 
157; Coote, Mortg. 9. Although the rigor of 
absolute forfeiture of the estate on non- 
payment of the debt secured is relaxed, and 
the payment of the debt at any time before 
a legal foreclosure may have the effect of 
reinstating the mortgagee in his property 
(4 Kent, Comm. 158), and even if the mort- 
gagor has an equity of redemption which 
will be protected in equity before it is fore- 
closed by a public sale of the property by 
the mortgagee (Charter v. Stevens, 3 Denio, 
33), yet a court of equity never interferes 
to prevent the mortgagee fi-om assuming the 
possession (Coote, Mortg. 330; Oholmondeley 
V. Clinton, 2 Mer. 359). 

The motion in this instance asks that the 
decree of possession of the vessel to the li- 
bellants be varied by adding that it shall be 
at the election of the claimant to execute a 
bond with sufficient sureties, conditioned to 
pay the libellants the amount justly due to 
them on the indebtedness and liability for 
which the mortgage was taken, after de- 
ducting all payments made thereon, all mon- 
eys received by the libellants from bills of 
lading of the vessel or otherwise, which 
should be applied by the libellants thereon, 
and all offsets, counterclaims or discounts 
which, according to law or equity, should 
be deducted therefrom; and that, upon exe- 
cuting such bond, and the approval thereof 
by the district judge, the libel be dismissed. 
This application proposes a substantive 
change of the decree rendered, and independ- 
ent of the formal objection to it, that it 
contravenes the established practice of the 
court in respect to rectifying a decree made 
on hearing (Ben. Adm. p. 548; Peru v. The 
North America [Case No. 11,017a]), it pro- 
poses that the court should assume a func- 
tion never yet exercised in admiralty,— that 
of changing an action of possession founded 
upon the conveyance of a chattel by a mort- 
gage deed into a proceeding in foreclosure 
of the mortgage according to the principles 
of a court of equity. 

In my opinion, a court of admiralty is in- 
competent to entertain a libel merely for 
the pui-pose of foreclosing a mortgage, and, 
had this suit been instituted for that object, 
the .action would have been dismissed; but 
there is now an additional impediment to 
the relief asked for, as the order pointed 
out would be the appropriate conclusion to 
a bill by the mortgagee, and, if such pro- 
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ceeding could be maintained in this court, 
it would be wliolly irregular to give the ap- 
plicant the judgment sued for without per- 
mitting the mortgagee to answer and con- 
test his right to it But, in my opinion, the 
same objection lies to the maintenance of a 
libel for redemption of a mortgage as to one 
for its foreclosure,— both belonging appro- 
priately to a court of chancery, which can 
control the proper accountings, and the pro- 
duction of necessary witnesses and vouch- 
ers. The order prayed for has all the qual- 
ities of a libel or bill to redeem, and the 
claimant cannot entitle himself to the' 
prayer in any mode of procedure which 
would evade the right of the libellants to 
put at issue and contest the positions of law 
or fact upon which the relief is sought. The 
decree rendered upon the merits must ac- 
cordingly stand, and the application to sub- 
stitute the one pointed out be denied. 



Case ISTo. 7,S48. 

The J. O. GIBBES and The OAPRIGOIO. 

The B. W. GORGAS. 

[4 Ben. 109.] i 

District Court, S. D. New York. April, 1870. 

Collision at the Atlantic Basin — Tog-Boat 
AND Tow— Speed— Part Owner. 

1. The tug Gibbes was towing the schooner 
Capriccio by a hawser out of the Atlantic Basin. 
The tug Gorgas was towing the canal boat Web- 
ster, lashed alongside, into the Basin. A col- 
lision occurred in the cut leading into the Basin, 
between Ihe canal boat and the schooner. H., 
the owjier of the Webster, filed a libel against 
the Gibbes and the schooner, to recover damages 
for tiie injury received by the Webster. S., the 
charterer of the Webster and carrier of her car- 
go, who was a part owner of the Gorgas, filed a 
libel against the Gibbes and the schooner, to re- 
cover damages for injury to the cargo, Z., the 
owner of the schooner, filed a libel against the 
Gorgas, to recover damages for the injury re- 
ceived by the schooner. Held, that the collision 
was caused by fault of the Gorgas in coming in- 
to the cut with too great sp6ed, and in turning 
into it at so short a distance from the pier that 
she was prevented from seeing into the cut, 
and iiat the sound of her whistle was inter- 
cepted by the warehouses on the pier, and so 
was not heard on board of the Gibbes. The 
first two libels, therefore, must be dismissed, 
and the libellant in the third action must have a 
decree. 

2. Whether S. could have recovered against 
the Gorgas, of which he was part owner, if he 
had libelled her, quere. 

In admiralty. 

T. O. T. Buckley, for Hurlbert and St 
John and the Gorgas. 

W. R. Beebe and 0. Donohue, for Zadro 
and the Capriccio. 

W. J. Haskett, for the Gibbes. 

BLATOHFORD, District Judge. These 
three libels grow out of a collision which oc- 
■curred in the cut leading from the Atlantic 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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Basin, at Brooklyn, into the East river, on the 
Gth of March, 1868, in broad daylight be- 
tween nine and ten o'clock in the morning, on 
a clear day. The steam-tug J. O. Gibbes was 
towing the schooner Capriccio, by a hawser, 
out of the Atlantic Basin, through the cut 
and the steam-tug B. W. Gorgas was tow- 
ing the canal boat H. C. Webster into the 
basin through the cut, the Webster being 
lashed to the port side of the Gorgas. The 
Webster had on board over 7,900 bushels of 
corn. The Gorgas and the Webster were on 
their way from the iron elevator at the foot 
of Degraw street Brooklyn, just above the 
Hamilton Avenue ferry slip, to a vessel" ly- 
ing at Laimbeer's store in the Atlantic dock. 
The Webster came into collision with the 
schooner, the former being struck at a point 
about sixteen inches abaft her stem, on her 
starboard bow, by the cutwater of the schoon- 
er. The effect of the blow was to crush 
in the Webster and open her, so that it was 
necessary, in order to save her from sink- 
ing in deep water, to beach her on Gover- 
nor's Island, which was done. Hurlbert, as 
owner of the Webster, sues the Gibbes and 
the schooner for $1,500 damages to the Web- 
ster. St John, as charterer of the Webster 
at the time, and the carrier of the corn with 
which she was laden, valued at $11,000, 
sues the Gibbes and the schooner for §3,500 
damages to the corn. Zadro, as owner of 
the schooner, sues the Gorgas for §500 dam- 
ages to the schooner. It is to be noted that 
neither Hurlbert nor St John sues the Gor- 
gas, nor does Zadro sue the Gibbes* St. John 
was part owner of the Gorgas. After a 
careful examination of the evidence, which 
is *very voluminous, I have come to the 
conclusion that neither the Webster, nor the 
Gibbes, nor the Capriccio, was at all in fault 
in this collision, but that it was caused whol- 
ly by the fault of the Gorgas. She went 
down, on a strong ebb tide, at too great a 
rate of speed, considering the closeness of 
her proximity to the western pier of the 
basin and the short turn she would have to 
make to enter the cut The warehouses erect- , 
ed on the pier not only prevented her whis- 
tles from being heard by the Gibbes, but also 
prevented her from seeing the Gibbes and 
the schooner, until it was too late for her 
to control her course and speed so as to avoid 
the collision. The same cause that prevent- 
ed the whistles of the Gorgas from being 
heard by the Gibbes, would doubtless have 
prevented any whistle from the Gibbes from 
being heard by the Gorgas. At all events, 
on all the evidence, I am unable to hold 
that the failure on the part of the Gibbes 
to whistle was a fault that contributed to 
the collision. The Gibbes was going at a 
very slow speed, and her tow had barely 
entered the cut, when the Gorgas came 
around the upper outer corner of the cut from 
the East river, at great speed, swept along by 
a strong ebb tide, and was carried by her im- 
petus so far over, that, in spite of all her 
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efforts by backing her engine, she barely 
grazed the Gibbes and dashed the starboard 
bow of the Webster against the stem of the 
schooner. As the "Webster was on the port 
side of the Gorgas, and the Gorgas herself 
was not struck by the schooner, she must 
have carried herself and the Webster in 
between the Gibbes and the schooner. There 
is no evidence of any sheering on the part 
of the schooner. It was very reckless navi- 
gation to go down, in such a tide, at such 
speed, so close to the pier, with the view into 
the cut and basin obstructed. Prudence, 
and a due regard to her own safety and 
that of vessels coming out of the basin, re- 
quired the Gorgas, with the tide and her 
speed such as they were, to go out further 
into the East river and head into the cut 
from a point where she could have some 
view into the cut, and could be certain that 
the sound of her whistles would not be in- 
tercepted by the warehouses. As Hurlbert 
has not sued the Gorgas, and as the Gibbes 
and the schooner were not in fault, his libel 
must be dismissed, with costs. St. John has 
not sued the Gorgas, even if he could have 
recovered against her, inasmuch as the evi- 
dence shows that he was part owner of her 
and was on board of her at the time. His 
libel must be dismissed, with costs. There 
must be a decree in favor of Zadro, with 
costs, with a reference to compute the dam- 
ages sustained by him. 



Case No. 7,249. 

The JEANNIE CUSHMAN. 

[Affirming Case No. 7,250. Nowhere repoK- 
ed; opinion not now accessible.] 



Case K'o. 7,250. 

The JEANNIE OUSHMAN. 

[3 Ware, 309.] i 

District Court, D. Maine. Jan., 1865. 

CoLLisiox — Role of Damages — Demcrrage. 

l."In collision cases the injured vessel is en- 
titled to be put into as good condition as she was 
in before the injury, and no allowance, as in 
insurance cases, when new materials are used, 
is made for new instead of old. 

2. Upon the question, whether demurrage 
should be allowed while the injured vessel is 
undergoing repairs, no certain and uniform rule 
is established 

[This was a libel in rem against the Jean- 
nie Cushman.] 

Rowe, for libellant. 

A. A. Strout, C. P. Stetson, for respond- 
ent 

WARE, District Judge. The Wm. Nickels, 
a hermaphrodite brig of about 120 tons bur- 
then, Ames, master, arrived at Bangor, in 
the Penobscot river, from Baltimore, Sept. 

1 [Reported by George P. Emery, Esq.] 



8th, 1865, laden with white oak timber. 
The timber was consigned to Mr. Tewks- 
bury, who had a ship-yard opposite to Ban- 
gor on the Brewer side of the river. She 
came to anchor, as alleged in the libel, on 
the Brewer or eastern side of the stream, 
about opposite to Tewksbury's ship-yard on 
the flats, where at low tide there was only 
five feet of water, as near as she could go 
to the ship-yard until she was lightened by 
a partial discharge of her cargo, she then 
drawing ten feet of water. She was sub- 
sequently removed by Atwood, the steve- 
"dore employed to unload her, and anchored 
a little lower in the river, but still on the 
flats and not in the bed of the river. The 
unloading commenced" on Friday the 8th, 
and was continued till Saturday evening. 
At this time, the Jeannie Oushman, from 
Boston, with a cargo of coal, arrived with- 
in three miles of Bangor, where she took 
a steam-tug to carry her into the harbor. 
The tug took her in tow and, in coming into 
the harbor, she came in collision with the 
Wm. Nickels, and the damage was done 
that is complained of in this libel. 

The first question that arises in this case 
is, whether the Wm. Nickels was anchored 
and lay on lawful ground. The harbor reg- 
ulations of Bangor, established by the city 
government, and authorized by the legis- 
lature of the state, provide that, "no vessel, 
steamboat, or raft shall be allowed to an- 
chor or lay in the channel of the river, be- 
tween Bangor bridge and the north line of 
Hampden, in such a manner as to obstruct 
the free passage of vessels, boats, or rafts 
up and down the river or stream." "And if 
any vessel or raft shall anchor or lie con- 
trary to any of these regulations, the har- 
bor master shall forthwith give notice to 
the masters thereof, or the person having 
the care of the same to remove the same; 
and if the said notice is not complied with 
without delay, the harbor master shall 
make or cause the said removal at the ex- 
pense of the said vessel, boat, or raft." 

On the question of the position where the 
Nickels anchored and lay, there is some 
variance in the testimony. It has been spe- 
cially labored on both sides. On the east- 
ern or Brewer side, the land from the shore, 
at high water, runs off shelving to the bed 
or channel of the river to a considerable 
distance. Part of the way the land is bare 
at low water, and part of it is covered, so 
that the bed of the river is close to the Ban- 
gor side, and the middle of the river is 
different at different times of the tide. 
Where the fiats terminate they suddenly 
drop about four feet to the bed of the 
stream, which is rocky. On these flats and 
out of the bed of the river, she was placed 
by Atwood, and remained there, according 
to the libellants, until the collision, so that 
she was aground for a considerable time 
during low tide. Parker, the harbor master, 
and well acquainted with the river, saw her 
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on Friday and Saturday, and considered her 
as lying in a safe and suitable place and 
did not order her to change her position, 
and, though he did not go on hoard of her, 
could easily determine whether she was in 
the way or would obstruct the safe naviga- 
tion of the stream. He thought her in a 
safe place. His testimony is substantially 
confirmed by that of Atwood, the stevedore, 
who unloaded her, by that of Tewksbury, 
at whose ship-yard she discharged her car- 
go, and by that of Fifield. To meet and 
overcome this proof, a large number of wit- 
nesses have been examined on the part of 
the claimants. Without going over all their 
depositions in detail, it may be remarked 
generally, that they express their opinion 
that the Nickels lay in the channel of the 
river so as to obstruct the navigation of 
vessels coming into the harbor, and this 
opinion is formed from her position in the 
stream. But all agree that the bed of the 
river is on the Bangor side, and that there 
are no flats there, but the bed of the river 
comes up quite to the shore. The tide rises 
from twelve to seventeen feet, and flows 
considerably on the eastern shore, but more 
on the western or Bangor side, so that the 
centre of the stream will be farther from 
Bangor at high than at low water. She 
might be in the middle of the stream at 
high water and still on the Brewer flats. 
This testimony I do not think sufficient to 
overcome the positive testimony on the 
part of the libellants, of Atwood, who chose 
her position, and of Parker, the harbor 
master, who saw her Friday and Saturday, 
whose business it is to see the channel is 
kept free from obstructions, and who is 
vei7 positive that she was placed in a prop- 
er manner, from the fact that she lay 
aground during three hours of low tide, 
which she would not in the bed of the 
stream. On a comparison of the whole tes- 
timony it is, I think, satisfactorily proved 
that the Wm. Nickels was on the Brewer 
flats and in a proper place for unlading. 
The collision must, therefore, be attributed 
to the Jeannie Oushman, and she be respon- 
sible. There may be, possibly, a question 
when a sailing vessel is In tow of a steam- 
tug and a collision occurs, whether the tug 
or the vessel is liable, but it does not arise 
in this case. The libel is against the ves- 
sel, and she is undoubtedly liable, whoever 
may direct her motions. The maritime law 
treats her as a person", and makes her an- 
. swerable for all the damage she does. U. 
^ S. V. The Malek Adhel, 1 How. 142. U. S.] 
233, 234. 

The collision took place between eleven 
and twelve o'clock at night. The crew of 
the Nickels had part of them left her, so 
that at- that time she had but two men in 
addition to the captain. These were all 
abed, but a light was suspended several 
feet above the deck, and it was a moonlight 
night, the moon beingtwo hours or more high. 
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and clear starlight or only thin flying clouds. 
The Cushman, in ascending the river on the 
Bangor side, struck a scow and glanced 
from that against the starboard bow of the 
Nickels, and, in the collision, the two masts 
of the Nickels were broken and fell over- 
board, and some damage was done to her 
rigging. She was repaired at Tewksbury's 
wharf, and the bills are all rendered in and 
not objected to. Her repairs are taxed at 
ordinary prices, and have been paid to the 
amount of §630.55. 

In collision cases the injured vessel is en- 
titled to be put in as good a condition as 
she was in before the injury, ^and no al- 
lowance, as in insurance cases where new 
materials are used, is made for new instead 
of old. But, in this case, as the foremast, 
where it was broken, had been spliced, was 
old and evidently weak and rotten at that 
place, I think it proper that this should be 
deducted, and as the cost of both masts 
was $95, from this is deducted §47.50. The 
libellant also claims for demurrage while 
the vessel was under repair. On this sub- 
ject the practice of the courts is curious; 
in some cases it is allowed and in others not. 
No certain and uniform rule is established. 
But it seems, in the present ease, some al- 
lowance should be made, and is. I allow 
§02 to be added for this. Decree for libel- 
lant for §645.05, damages and costs. 

This case was carried by appeal to the circuit 
court, where the decree of the district court was 
affirmed,* September 3, 1856. [Case No. 7,249.] 
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Case "No. 7,S51. 

JEFFERS V. FORREST. - 

[5 Cranch, O. G. 674.] i 

Circuit Court, District of Columbia. March 
Term, 1840. 

Appeal Boxd — Death of Appellant — ^Liabilitt 
OP Sdbet:es. 

If the appellant from the judgment of a justice 
of the peace, die pending the appeal, and no fur- 
ther proceedings are had in the cause for two 
terms thereafter, the sureties in the appeal-bond 
are not liable for the appellant's not having 
prosecuted liis appeal with effect. 

Debt upon an appeal-bond in the penalty of 
§100. The breach assigned was in not pros- 
ecuting the appeal with efOeet. The defend- 
ant [Joseph Forrest] pleaded that the appel- 
lant [Madison Jeffers] died pending the ap- 
peal, and that at the third term after the 
deatli the appeal was abated and discontin- 
ued. 

Upon demurrer, judgment was rendered for 
the defendant. 



JEFFERS (GRIFFIN v.). See Case No. 5,- 
817. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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JEFFERS OJNITED states y.). See Case 
No. 15,471. 

JEFFERSON {LIVINGSTON v.). See Case 
No. 8,411. 

JEFFERSON. The (aiOREHOUSB t.). See 
Case No. 9,793. 

JEFFERSON COUNTY (UNITED STATES 
T.). See Case No. 15,472. 



Case No. 7,S6S. 

Case of JEFFERSON DAVIS. 
[See Case No. 3,621a.] 



JEFFERSON, The THOMAS, See Case No. 
13,923. 



Case K"o. 7,S53. 

In re JEFFERSON INS. CO. 

[2 Hughes,! (1877), 255; 11 N. B. R. 287.] 

District Court, E. D. Virginia. 

Bankruptcy — Coiiporatiox — ^Voluntary Peti- 
tion — AuTnoRjTT TO File— Failure of 
Stockholders to Object. 

The petition in this case was filed hy an officer 
of the company, by order of the board of di- 
rectors. One of the corporators filed a petition 
four years afterwards, alleging that the petition 
was never authorized by the stocliholders as re- 
quired by law; that the proceedings were null 
and void from their inception; and praying that 
all the proceedings in bankruptcy be dismissed 
for want of jurisaietion. Held, that after this 
lapse of time the court would presume that the 
stockholders had regularly autiiorized <the peti- 
tion to be filed; and a stockholder who had re- 
mained silent for more than four years would 
not be heard to impeach the validity of the pro- 
ceedings. Petition dismissed with costs. 

[Cited in Re Collateral Loan & Sav. Bank, 
Case No. 2,997.] 

[In the matter of the Jefferson Insurance 
■Company, a bankrupt.] 

The voluntary petition of this company 
praying to be declared a bankrupt was filed 
in July, 1870. It was filed by an officer of 
the company by order of the board of direct- 
ors. The bankrupt law [of 1867 (14 Stat. 
517)] requires that in the case of a joint stock 
company the petition in bankruptcy must be 
duly authorized by a vote of a majority of 
the corporators at any meeting called for the 
purpose. On the 9th of- November, 1874, one 
of the corporators, James D. Jones, filed a 
petition alleging that the petition was never 
authorized by the stockholders as required 
hy law; that the proceedings were null and 
void from their inception, and praying that 
all the proceedings in bankruptcy be dismiss- 
ed for want of jurisdiction. 

THE COURT (HUG-HES, District Judge), 
held that after this lapse of time it would 
presume that the stockholders had regularly 
authorized the petition in bankruptcy to be 
filed; and on the authority of the United. 
States supreme court, in Zabriskie v. Cleve- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



land, 23 How. [64 U. S.] 398, and of the dis- 
trict court of Maryland, in the Matter of Bal- 
timore County Dau*y Association [Case No. 
828], it further held that a stockholder who 
had remained silent for more than four years 
would not be heard to impeach the validity 
of the proceedings in bankruptcy. It was or- 
dered, therefore, that the petition of James 
D. Jones, stockholder, be dismissed with 
costs; but that the stockholders have leave 
to take proper proceedings in this court for 
adjudicating their mutual rights and obliga- 
tions touching the contributions required in 
settlement of the affairs of the bankrupt com- 
pany. 



JEFFERSONVILLE 
Case No. 1,449. 

JEFFERSONVILLE 
Case No. 2,181. 



(BISSELL v.). See 
(BURNLEY v.). See 



Case No. 7,S53a. 

JEFFREY V. SCHLASINGER et al. 

PSempst. 12.] i 

Superior Court, Territory of Arkansas. April, 
1822. 

Book of Original Entries — Admissibility in 

Evidence— Plea of Non-Assxjmpsit— Right 

TO Prove Patment- 

1. The books of a merchant, although correct- 
ly kept, are not admissible in evidence in his fa- 
vor. 

2. Payment may be given in evidence under 
non-assumpsit without notice. 

Appeal before JOHNSON, SCOTT, and 
SBLDEN, JJ. 

OPINION OP THE COURT. This is a 
ease brought here by [Jesse Jeffrey, on] ap- 
peal, and the following errors are assigned: 
1. "The appellees [Sehlasinger and Gillett] 
offered in evidence their original book of en- 
tries, having previously proved they were 
regular merchants and kept a correct book 
of entries as such, and that the book was in 
their handwriting, and the court permitted 
the book to be read in evidence to the juiy," 
We cannot but look upon a proceeding of 
this character as fraught with the most dan- 
gerous consequences, and as tending to en- 
courage fraud and imposition, in the highest 
degree. 3 Bl. Comm. 368; Owens v. Adams 
[Case No. 10,633]. It is also unprecedented 
except in. states where allowed by statute, 
and is then" generally limited to small 
amounts. "We are of opinion that it was er- 
ror to admit such testimony. 2 2. "The court 

1 [Reported by Samuel H. Hempstead, Esq.] 

2 By the common law of England, shop books 
are not allowed of themselves to be given in evi- 
dence for the owner. But a clerk or servant 
who made the original entries may have re- 
course to them to refresh his memory, as to oth- 
er written memoranda made at the time of the 
transaction. If the clerk or servant who made 
the entries be dead, the books may be admitted 
in evidence to show delivery of the articles on 
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erred in. not permitting the defendant under 
his plea of non-assumpsit to give evidence 
of payment.*' "We think the court did err 
in excluding this testimony, as payment may 
he given in evidence under the general issue 
■without notice, as decided by this court, in 
the case of John Smith, T. v. Edmund Ho- 
gan, and as the authorities clearly estab- 
lish. 1 Salk. 394; 6 Com. Dig. "Pleader," 
E 14; 1 Ld. Eaym. 21T, 566; 1 Chit. PL 
511; 12 Mod. 376. Reversed. 
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Case ISTo. 7,254. 

JEFFRIES V. WIBSTER et al. 

\2 Sawy, 135; i 5 Am: Law T. Rep. TT. S. 
Cts. 96.] 

Circuit Court, D. California. Dee. 1, 1871. 

Agent Pdrchasing of Principal— Sale Asnoi/- 

iiED— Vendor Entitled to Accoost — 

Compensation of Agent. 

1. An agent employed to sell a patent right for 
the territorv embraced in the state of California, 

gurchased the right to the entire territory from 
is principal, at an agreed sum, upon a represeii- 
tationthat he could not sell for abetter price, and, 
concealment of the fact that he had before the 
purchase actually contracted to sell two counties 
for the same sum given for the entire territory. 
The vendee afterwards sold other counties for 
various sums, a portion of which had not been 
paid. The vendor filed a bill to set aside the 
sale, and charge his vendee as trustee and for an 
account After which the vendee reacquired por- 
tions of the territory so sold, and offered to re- 
convey in discharge of his liability, in case the 
sale should be set aside: Held, that the principal 
is entitled to have the sale annulled, and the por- 
tion of the territory unsold reconveyed. 

? reducing proof of his handwriting. Bull. N. 
•. 282; 1 Salk. 285; 2 Ld. Raym. 873; 2 Salk. 
690. But if the clerk be living, though beyond 
the jurisdiction of the court, the entries are in- 
admissible. 1 Esp. 1. Where there are regular 
dealings between the plaintifE and defendant, 
and it is proved that the plaintiff keeps fair 
and honest books of account, and keeps no 
clerk, his books of account, under the circum- 
stances and from the necessity of the case, are 
admissible as evidence. Vosburg v. Thayer, 12 
Johns. 462; Case v. Potter, 8 Johns. 163. In 
other states, the suppletory oath of the plaintiff 
must be added. Poultney v. Ross. 1 Dall. [1 U. S.] 
238; Sterrett v. Bull, 1 Bin. 234; Cogswell v. 
DoUiver, 2 Mass. 217; Prime v. Smith, 4 Mass. 
455. In Arkansas, "the regular and fairly kept 
books of original entries of a deceased mer- 
chant, or regular trader, or any person keeping 
running accounts for goods, wares, merchan- 
dise, or other property sold or labor done, ac- 
companied by the aflBldavit of the executor or 
administrator of such deceased person, or some 
creditable person for him, setting forth that they 
are the books, or accounts of his testator or in- 
testate, shall' be evidence to charge the defend- 
ant for the sum therein specified, subject to be 
repelled by other competent testimony." Mansf. 
Dig. § 7, n. 499. But this is subject to this 
qualification, that "to entitle the party to in- 
troduce such evidence, he must first establish to 
the satisfaction of the court, that his testator or 
intestate had the reputation of keeping correct 
books." Id. § 8, p. 491. • 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.! 
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2. The vendor is not botmd to accept that por- • 
tion of the territory which his vendee had sold 
and reacquired after the sale to him, but is 
entitled to have an account of the entire amount ■ 
for which the territory sold. 

3. The stipulations of the prior contract of 
agency, do not control the question of compensa- 
tion, but the actual charges and commissions 
paid by the vendee in making the sales will, in 
iiiis case, be allowed. 

Bill in equity [by B. F. Jeffries against 
J. H. Wiester and others] to annul purchase 
of patent right by agent of his principal, 
made upon false representations of agent. 
The facts are stated in the opinion of the 
court. 

Sharpstein & Eto^tings, for complainant. 

Bartlett, Pratt & Tilden, for defendants. 

SAWYER, Circuit Judge. Bill in equity to 
compel a reassignment of a patent right to 
a vapor-burner for the state of California, 
and for an account. The following facts 
satisfactorily appear from the evidence, and 
admission of the pleadings: In April, 1870, 
the complainant, a citizen of Missouri, was 
the owner of the right for several states, 
including the state of California, to a patent 
for an improvement in "vapor-burners," 
granted to one Ward. The respondents, citi- 
zens of Calif ornia, undei- the name of Wiester 
& Co., of whom Wiester appears to be the 
active man, were, at that time, engaged in 
the business of introducing, and buying and 
•selling on commission, patent rights in the 
states, west of the Rocky Mountains; and 
they represented to complainant that they 
had arrangements, which gave them superior 
facilities for introducing and disposing of 
patent rights on the Pacific coast. 

Relying upon these representations, the 
complainant, in April, 1870, entered into a 
■written agreement w^ith the respondents, 
whereby, "in consideration of the services of 
Wiester & Co., as agents, in undertaking the 
sale of the above mentioned patent, and in 
further consideration of the said firm putting 
it properly and advantageously before the 
public, by means of advertising, and other- 
wise, for the piurpose of making it generally 
known, and securing customers to purchase 
rights to the same," it was agreed that re- 
spondents should have twenty-five per cent, 
on all sales of territory amounting to one 
thousand dollars, and fifteen per cent on 
sums above one thousand dollars, and should 
have a power of attorney, authorizing them 
to sell rights. It was also stipulated that the 
■whole territory, if sold together, should not 
be sold for less than five thousand dollars. 
The commissions were to be reserved out of 
the money received from sales, and the bal- 
ance remitted to complainant 

The defendants entered upon their duties 
as agents, under the contract, but from & 
want of proper efforts on the part of defend- 
ants, as alleged by complainant, or because 
the improveinent "did not take well," as 
claimed by defendants, or some other cause, 
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'with no success. On the 19th of October, 
1870, defendants informed complainant that 
no rights had been sold, except for the coun- 
ties of El Dorado, Fresno, Kern, and Tulare, 
and these had been sold for small sums, and 
through the personal exertions of the com- 
plainant The complainant was pressed for 
money, and so informed respondents, and 
frequently urged them to sell, but was as 
often informed that the patent "did not take 
well," and that they could not sell. 

On October 19, 1870, after being informed 
of complainant's necessities, and his earnest 
desii'e to have sales made, said respondents 
stated to complainant, that there was another 
patent for a similar burner in the field, of 
which they had a good opinion, .and which 
they thought of taking hold of; that they 
could sell the complainant's rights to the en- 
tire state of Califoi*nia, except the counties 
before named already sold, for the sum of 
two hundred and fifty dollars, and this was 
the best that they could do. The complain- 
ant relying upon these statements, that a 
larger sum could not be obtained, and that 
another bm-ner was about to be introduced, 
and, being pressed for money, accepted this 
proposition, and sold and assigned the right 
to the entire State except those counties al- 
ready sold, as aforesaid, for said sum of two 
hundred and fif tj"- dollars, and thereupon exe- 
cuted a deed of assignment therefor to re- 
spondent, Boone, the party designated by 
AViester «& Co., as the purchaser. 

In point of fact, the said defendant, Boone, 
was at the time a member of the said firm 
of Wiester & Co., and the purchase money 
was paid by the said firm, and the purchase 
made and conveyance taken in the name of 
said Boone, for the use and benefit of said firm 
—the respondents in this case— although the 
fact that said Boone was a member of said 
firm, and that the purchase was made in his 
name for the benefit of the firm, was, evi- 
dently, unknown to complainant at the time 
of said sale. 

Notwithstanding the said representations 
of respondents, made October 19, that two 
hundred and fifty dollars was the best price 
they could get for the entire State remain- 
ing unsold, as aforesaid, the respondents, 
on October 16, and before the said sale, and 
malting of said representations, had actually 
made a contract for the sale of the two coun- 
ties of Sonoma and Napa to one J. H. Coe, 
for the sum of two hundred and fifty dollars, 
and had received one hundred dollars of the 
purchase money from said Coe, which fact 
respondents concealed from the said com- 
plainant. The remaining one hundred and 
fifty dollars was paid, and the convej'^ance of 
the right to said counties in pursuance of 
said contract, was made on the twenty- 
seventh of the same month, after said sale 
to Boone. 

Soon after the said sale and conveyance 
to Boone, said respondents, in the name of 
Boone, sold the right to said patent for the 



counties of Contra Costa, San Joaquin, Placer 
and Nevada, in the state of California, to 
one Yan Doren, for the sum of five hundred 
dollars; the counties of Marin, Mendocino 
and Ltake, to said Coe, November 14, 1870, 
for eighty dollars; the county of Solano for 
one hundred and twenty-five dollars; the 
county of Colusa for one hundred dollars, 
and the county of Saciumento for two hun- 
dred and twenty dollars. 

Upon the discovery of the facts, the com- 
plainant, on November 18, 1870, within a 
month after said sale and conveyance to 
Boone for the benefit of respondents, filed 
this bill, and soon thereafter, respondents 
began to obtain re-conveyances of the rights 
so sold for said coimties. Van Doren's pur- 
chase was for two hundred dollars, cash 
down, and his note on three months' time for 
three hundred dollars. On the fifteenth of 
December, he re-assigned the right for the 
four counties so purchased to respondents, 
Wiester & Co., the consideration received 
being a surrender of his said note for three 
hundred dollars, and the assignment of a 
right for two counties to another burner, 
called the "Eureka Burner." So, also Coe, 
in the month of December, re-assigned to 
respondents the right purchased by him in 
exchange for a right for the "Eureka Bur- 
ner." 

Re-assignments to respondents have also 
been obtained of the rights sold by them for 
the other counties named, except Colusa and 
Solano. This case is, clearly, within the 
principle of the leading case of Fox v. Mack- 
reth, and othei's cited in the notes to that 
case, in 1 White & T. Lead. Cas. 125, 148, 
Indeed, that case goes fui'ther than the exi- 
gencies of the case now in hand require. 

In Fox V. Mackreth, a trustee for the sale 
of an estate, having himself purchased it 
from the party for whom he was acting, and 
shortly afterward sold it at a considerable 
advance, was decreed to be a trustee for his 
vendor, as to the sm'plus realized from the 
second sale. In the language of the learned 
authors of the note cited. Fox v. Mackreth 
"was decided, not upon the gi'ound that 
Mackreth had purchased the estate at an un- 
der value, but that he had purchased it from 
his cestui que trust, while the relation of 
tnistee and cestui que trust continued to 
subsist between them, and without having 
communicated to Pox the knowledge of the 
value of the estate, which he had acquired 
as ti-ustee." Id. 148, note. 

The case has been followed by numerous 
others, firmly establishing the principle upon 
which it rests. "An agent employed to sell 
cannot pinrchase from his principal, unless he 
makes it perfectly clear that he has furnish- 
ed his employer with all the knowledge 
which he himself possesses.'* Id. 152, and 
cases cited. 

It is unnecessary to do more under this 
head than to refer to the case and note cited. 
In this case, the respondents accepted the 
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fiduciary relation of agents to sell for the 
complainant his right to the patented vapor 
burner in the state of California, upon the 
terms expressed in the contract Having 
assumed these confidential relations, they 
were bound to give him the full benefit of the 
facilities which they professed to have, and 
of all knowledge acquired in the exercise of 
their trust, which would tend to promote 
his interests. For some reason their efforts 
in the discharge of their trust did not prove 
successful. But while the trust was still 
existing, and in the exercise of their agency, 
the respondents contracted to sell two coun- 
ties for two hundred and fifty dollars, and 
receive one hundred dollars on account of 
the purchase. 

Yet, with this fact existing, when urged 
by the complainant to sell in order to relieve 
his pressing needs, without paying over the 
money, or commimicating the fact of sale, 
they told him that the best price they could 
get for the whole state not sold— some fifty 
odd counties— was two htmdred and fifty 
dollars, and relying upon these representa- 
tions, he agreed to accept it, and the right 
was sold and assigned, ostensibly to re- 
spondent, Boone, for that sum. The money 
was paid by the firm, and the conveyance 
taken for their use and benefit There was 
not a mere concealment, but a positive mis- 
representation; for it "was not true that 
two hundred and fifty dollars was the best 
price they could get for the whole state, when 
they had actually contracted to sell two 
counties only for that sum, and had received 
one hundred dollars on the purchase money. 
In fact the result was, that two counties hav- 
ing been already sold for two hundred and 
fifty dollars, the purchase money less com- 
missions belonged to complainant, and re- 
spondents covertly purchased the rest of the' 
state from him and paid for it In part, at 
least out of complainant's own money, re- 
ceived, and to be received for the counties 
already sold. 

So far as the evidence shows the dates of 
sales made subsequent to the assignment to 
Boone, they were all made before the filing 
of the bill, and, immediately after the filing 
of the bill in November, the respondents be- 
gan to proctu:e re-assignments of the rights 
sold. The re-assignments from Coe and Van 
Doren were acquired in December. Doubt- 
less, on the filing of the bill, all sales ceased, 
and the respondents began to re-acquire, so 
as to be ready to reconvey at the smallest 
cost in case a decree should go against them. 
If this be so, and I think the evidence and ad- 
missions of the pleadings justify the in- 
ference—the facts known, leading to that con- 
clusion, and there being nothing to the con- 
trary—the singular state of facts Is disclosed, 
that from April 9 to October 10, not a single 
sale had been efCected by the respondeats 
except three or four remote and small coun- 
ties for a trifiing sum accomplished by the 
personal aid of complainant, while during the 



month preceding the filing of this bill, from 
October 16 to November 18, the respondents 
sold twelve counties for ?l,27o, and this im- 
mediately after assuring the complainant 
that the best they could do was to sell, the 
whole state for two hundred and fifty dol- 
lars. 

For some unexplained cause, the "Ward 
Burner" "took" much better during the" 
month, while the respondents were acting for 
themselves, than during the six months im- 
mediately preceding, while they were act- 
ing for complainant, under a contract re- 
quiring extraordinary exertions. I am un- 
able to reconcile the facts disclosed in this 
case with good faith on the part of the re- 
spondents, in their transactions with com- 
plainant, and especially in the purchase of 
the right to the whole state in the name of 
Boone for the inconsiderable sum of $250, 
and upon the -representations and conceal- 
ments shown. I am satisfied that the com- 
plainant is entitled to have the assignment 
vacated, and the respondents charged as trus- 
tees. 

Respondents having re-acquired the rights 
sold, now insist that they shall be discharged 
from further liability, upon re-assigning to 
complainant the right to that part of the 
state purchased by them. They allege in 
their answer that the several sales were re- 
scinded on the ground of the worthlessness 
of the patent. But, clearly, so far as the 
real transactions are shown, there was no 
rescinding. The transactions between de- 
fendants and Coe and Van Doren are dis- 
tinctly Shown, and they can, in no sense, be 
regarded as a rescinding of the sales. They 
are obviously, repurchases, or exchanges 
upon new and different terms. There is 
nothing to show how the other rights were 
reacquired. It is quite manifest, I think, 
from the general tenor of the facts disclosed, 
that as soon as the bill in this case was filed, 
the respondents set themselves at work to 
re-acquire the rights sold upon the best 
terms possible under the impression, that 
these rights could be returned in discharge 
of their liability, as they now claim. 

The complainant, however, declines to ac- 
cept the rights thus sold, and re-acquired, 
but prefers to recognize the sales, and re- 
ceive the proceeds. And this, I think, he 
is entitled to do. After the fraudulent pur- 
chase from their principal, the respondents 
were acting in their own wrong, wholly with- 
out any authority from him. Their power of 
attorney even, ceased to be operative, for, 
in the contemplation of the parties, after the 
assignment to Boone, there was nothing upon 
which it could operate. But if, otherwise, 
it contained only a power to sell, and none 
to purchase, or re-acquire. Respondents 
had no power to purchase, and complainant 
was not bound to adopt any of their re- 
purchases. Besides, non constat but that 
the vendees during the time the' right was 
held by them had supplied, for the time be- 



JEHNER (Case No. 7,255) 



[13 Fed. Gas. page 436] 



ing, the market in their respective counties, 
thereby diminishing the value of the right 
in those counties, before the re-sale to the 
respondent The right re-acquired, there-- 
fore, may not have been the same as when 
sold. In my judgment, the complainant may 
recognize the sales made by the respondents, 
and claim the benefit of them, but that he 
is under no obligation to receive baclc the 
rights sold, and re-acquired in the manner 
indicated. The respondents, therefore, must 
reconvey the right to all that part of the 
state remaining unsold, and account to com- 
plainant for the proceeds of the portions 
sold. 

It only remains to determine the amount 
of proceeds to be accounted for. This will 
be the amount for which sales were made 
with the deduction of the proper charges, 
Respondents insist, that since the sale of 
Solano county was made on credit, and the 
note has not been paid, they are not to be char- 
ged with this item. But it does not appear 
why it has not been paid. There is noth- 
ing to show that it is not good, or that it has 
even fallen due. But the sale was not made 
under respondents' contract of agency, but 
in their own wrong, and whatever the rights 
of the parties might have been, had the sale 
been made in the character of agents under 
the original contract, I think, they are charge- 
able with the full value for the county sold; 
and there is no other evidence of the value 
than the amount for which it sold. Parties 
acting in violation of the rights of others 
will be held to a strict responsibility. 

This county has not been re-acquired by 
the respondents, and it cannot be restored. 
If the respondents are not liable to account 
to complainant for the value until paid, then 
the complainant may lose the whole, by the 
wrongful act of the respondents. So, also, 
since the sales were not made under the 
contract of agency, the terms of that con- 
tract do not control the amount of com- 
missions and charges to be allowed. 

I think, in a case like this, the respondents 
cannot justly complain, if they are allowed 
the charges and commissions actually paid 
by them in the sale and transaction of the 
business, and- as there is nothing to show 
that the amount is unreasonable,- I shall 
adopt that principle. 

If I understand the answer and testimony 
of the respondents, in addition to other char- 
ges actually paid, they paid twenty-five per 
cent commissions. But whatever the per- 
centage, their account shows the amountof the 
sales to be twelve hundred and seventy-five 
dollars, and the commissions and other ex- 
penses of the transactions, five hundred and 
forty-seven and 2^/100 dollars, leaving seven 
hundred twenty-seven dollars and seventy- 
one cents to be accounted for; from which 
sum deduct two hundred and fifty dollars, 
the amount paid by respondents for the as- 
signment to Boone, and there will remain 



four hundred seventy-seven dollars and sev- 
enty-one cents still due, for which complain- 
ant is entitled to a decree. 

Let there be a decree annulling the assign- 
ment to Boone, and requiring a reconvey- 
ance to complainant of all that portion of 
the territory remaining unsold, and for four 
hundred seventy-seven dollars and seventy- 
one cents and costs of this action. 
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JBHNER et al. v. PHILADELPHIA & it. R. 

GO. 

[1 Wkly. Notes Gas. 15.] 

District Court, E. D. Pennsylvania. Oct. 2, 
1874. 

Semies's Wages — Emplotmest pok Specified 

Time— Unjustifiable Dischabge— 

Measure op Damages. 

[Seamen shipped at Philadelphia for voy- 
ages to Boston and return for a term of two 
months, and discharged at Philadelphia before 
the expiration thereof, without their consent, 
and merely because of depressed condition of 
trade, held entitled for the remainder of the 
term, to tiie difference between the agreed rate 
of wages and the current rate at the time of dis- 
charge, and, in addition thereto, wages and board 
for seven days; that being apparently sufficient 
time to find other employment.] 

The libel alleged that plaintiffs were ship- 
ped as firemen, etc., on board the defend- 
ant's steamer Collier, July 21st, 1874, under 
shipping articles "from the port of Phila- 
delphia, to Boston, Mass., and a port or 
ports on the coast of the United States, for 
a term of two months, and return to Phila- 
delphia as often as praettcaile in the afore- 
mentioned time, unless sooner discharged." 
(The words in italics are written in the arti- 
cles, the rest printed.) That the libellants 
had performed two voyages, when they 
were, on the 18th day of August, dischar- 
ged, without their consent, at the port of 
Philadelphia, for no cause except that the 
vessel was laid up on account of the de- 
pressed condition of the trade in which she 
was engaged. The libellants had been paid 
their wages up to that day, and now claim- 
ed pay for the remainder of the two months' 
term. The answer admitted the facts al- 
leged, and denied the right of action. The 
cause came on for hearing on libel and an- 
swer. 

Mr. Boudinot, for libellants. 

A. D. Campbell, for respondents. 

THE COURT decreed for the libellants, 
and ordered the amount to be ascertained 
by computing the difference between the 
agreed wages for the remainder of the term 
and the' current rate at the .time of dis- 
charge, and adding thereto the amount of 
wages and board of men for seven days; 
that period being apparently sufficient, in 
the state of the trade, to find other employ- 
ment. 
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Case No. 7,S56. 

JBLISON T. LEE et al. 

[3 Woodb. & M. 368; 19 Hunt, Mer. Mag. 78.] i* 

Circuit Court, D, Massachusetts. Oct. Term, 

1847. 

CoMsiissiONs oiT Freight— CoxsiGHEE op Vessel 
—Pound Sterling — How Reckoned. 

1. A usage for a consignee of a vessel, who is 
also owner of tiie cargo, to charge a commission 
on the freight paid by himself to the captain 
is unreasonable, and therefore not binding. 

2. An agfent shipped a cargo to his principal 
in England, and in the charter party the vessel 
was "addressed to" the principal, those words 
being used to cut off any claim for commissions 
on the freight. Beld, that the principal had no 
right to any such commission, and that in esti- 
mating the freight, which was expressed in dol- 
lars, the pound sterling was to be reckoned at 
its mercantile value in dollars at the place where 
the freight was payable. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This was a libel instituted [by Zachariah 
Jelison], in November, 1846, in the district 
court, to recover of the respondents the 
amount of freight stipulated to be paid by 
them for the use of the barque Canton, on a 
voyage from Boston, Mass., to Hull in Eng- 
land. It was alleged that she was to carry 
a load of bones, and was to receive for it 
?8000 on the discharge of the' cargo at Hull; 
that she arrived tliere on the 20th of June, 
1846, and duly delivered her cargo, and that 
payment of the freight, as agreed, had not 
been made. The answer of James Lee, the 
acting partner in the house in Massachusetts, 
admits some of the allegations in the libel, 
but denies that the barque carried out a full 
load, there having been 11% tons in the 
measurement of the vessel which the re- 
spondents were improperly prevented from 
filling with bones, and equal to $125 in 
freight. It further averred that William 
Ward was consignee of the vessel, and hence 
entitled to deduct 2% per cent, commission 
on the freight, which being done, amounting 
to $75, as well as deducting the premiums for 
paying these sums, $125, he duly paid over 
the residue, being 52800, to the captain of 
the barque, who was the agent of the plain- 
tiff. The answer prayed further, that the 
libelant be required to swear how much had 
been paid to him on account of freight, and 
he admitted that £567, 18s, 6d had been paid 
by Ward in the manner and at the time 
specified in the captain's protest The pro- 
test was put in evidence', and appeared to 
have been made by Hardin, the master of 
the barque, on the 29th of June, 1846, and 
for the reason that Ward refused to pay 
£341, OS, the balance Hardin_considered due 
for freight, he having received some ad- 
vances, and being Avilling 'to pay some char- 
ges. " He objected to Ward's claim of £15 
commissions and £25 short stowage in room, 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq. 19 Hunt, Mer. Mag. 
78, contains only a condensed report.] 
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and f oT, 5s; 6d less amount in calculating 
the pound sterling. The charter party was, 
also, read in evidence, and corresponded 
mainly with what is averred about it in the 
libel and answer, except that certain excep- 
tions, hereafter described in the opinion of 
the court, were made as to room in the vessel 
to accommodate the crew, and carry wood 
and water, and the vessel was "to be ad- 
dressed to William Ward, Esq., Hull," the 
term or word "consigned" not being used. 
On the contrary it was proved in the case, 
that Jelison, knowing that Ward was the 
owner of the cargo, and Lee merely his 
agent in purchasing and forwarding it, ob- 
jected to the use of the term "consigned," 
lest it might give rise to some claim for com- 
missions on the freight, which he was un- 
willing to pay, and hence Jelison and Lee 
adopted the term "addressed to," Jelison 
supposing it would exclude such a claim. A 
great mass of other evidence was put in from 
merchants in this country and abroad, as to 
the usage to charge commissions in cases of 
this character, and in other cases somewhat 
similar. This will be further explained in 
the opinion of the court. There was much 
testimony, also, to show that spaces in the 
ship were not filled by bones, which are 
usually occupied by a full cargo, and other 
evidence explaining that some of these 
spaces had been caused by a removal of the 
bulkhead so as to give more room, and by 
wood and water stowed below in no greater 
quantities than were necessary for safety 
against the total loss of them in gales by 
sweeping the deck of all upon i,t. The dif- 
ference in computation between the cap- 
tain and Ward arose from the former com- 
puting the pound sterling at §4.44, and the 
latter at §4.85. An auditor, appointed by 
the disti'ict court, reported that on the 27th 
of June, 1846, the pound sterling was worth 
at Hull §4.80 in specie, and the §8000 there 
was equal to £625. The payment made by 
Ward for the balance; as computed by him, 
was not made in specie, but by a draft for 
ninety days on London without interest 
The 'decree below was for the libelant, dis- 
allowing the commissions claimed on the 
freight, the deduction for short room or 
space for the cargo, and computing the value 
of the pound sterling at Hull at the lime of 
the payment to have been §4.80, and those to 
have been the time and place its value 
should be calculated in dollars. The decree 
was for a balance of §241.11, including §4.49 
interest from 27th June to 21st October, 1846. 
It allowed £61 as disbursements and commis- 
sions on those of £1, 10s. 9d. From this de- 
cree the libelees appealed to this court 

Andrew & Parsons, for libelant 
Mr. BoUes, for libelees. 

WOODBTJRT, Circuit Justice. The decree 
below in this case is objected to on several 
grounds, which are entitled to a separate 
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consideration, and some to a detailed one, 
from the importance of tliem to tlie com- 
mercial community at large. In the argu- 
ment of these questions, the counsel for the 
libelees claimed the right to begin and close, 
on the ground that they set up exceptions 
to the claim, which they must sustain like 
a special plea. But adverting to the circum- 
stance that the libelant brings the suit and 
makes averments and claims first, which the 
libelees merely contend are too broad, and 
do not admit what is claimed, I see nothing 
to alter the right of the libelant to begin and 
close. But while this may be considered a 
right of some importance before juries who 
take few or no written minutes of evidence, 
it can be of little consequence before a court, 
and hardly worth the corresponding burthen 
it imposes of turning the scales in its favor 
in cases of doubt. 

The principal stipulations in the charter 
party were these: The owner engaged "that 
tlie whole of the said vessel, with the excep- 
tion of the cabin and the necessary room for 
the accommodation of the crew and the 
stowage of the sails, cables and provisions, 
shall be at the sole use and disposal" of the 
hirer, and "shall receive on board a full cargo 
of cattle bones to be broken and stowed in 
the customary manner," "the charter (mon- 
ey) to be paid on the discharge of the cargo 
at Hull"— $3000. 

The first leading objection here Is, that all 
the proper space in the vessel was not al- 
lowed so as to entitle the libelant to claim 
that he earned full freight Undoubtedly 
when examined by som* of the witnesses, 
such was the appearance of the vessel. But 
others, who had good means of knowing the 
truth, testify positively that the bulk-head 
was so removed as to leave as much more 
space than is usual to be occupied by the 
cargo, as was put elsewhere than on deck, 
and not in parts of the vessel reserved to be 
occupied by wood or water. It is not pre- 
tended that the owners of the ship or the 
master wanted any room for any cargo of 
their own, or any accommodation of the offi- 
cers personally, or to prevent the vessel be- 
ing in greater danger by drawing too much, 
if fully loaded. There was then no selfish 
motive to injure the hirer of the vessel in 
this way, and if humanity to the crew, to 
secure for them below wood and water after 
a violent storm, was a motive for placing 
more of those below than ordinary, the cap- 
tain seems to have been cautious not to do 
this to the injury of the freighters, but by 
removing the bulk-head closer, he did it to 
the injury or inconvenience of those to be 
benefited, the officers and crew. Such provi- 
dence and attention to the safety of life, as 
well as property, are to be encouraged where 
practicable, and when not exceeding the 
limits of prudence and the laws. See "Weston 
V. Minot (at this term) [Case No. 17,453]. 

Having earned full freight, the next ques- 
tion is, whether the owner of the vessel was 



not entitled to receive it without any reduc- 
tion for commissions on it by Ward, the real 
debtor for it, as the owner of the cargo. All 
know that a debtor cannot be permitted to 
charge commission for paying over his own 
debt. Even a mortgagee cannot claim them 
on the rents of the estate, if he occupied him- 
self, and did not collect them of others. 4 
Kent, Comm. 166, note; 14 Pick. 98; 5 Pick. 
146; 16 Pick. 46. The only pretence on prin- 
ciple for allowing him commission for pay- 
ing over his own debt, is that the .vessel was 
"addressed" to him. But this, so far from 
having been in truth done, in order to justi- 
fy him in charging commissions on the 
freight in a case like this, was done avow- 
edly to prevent it, and this, with the full 
knowledge and seeming acquiescence of his 
agents. Regarding the agent and the prin- 
cipal as one for this purpose, Jelison had the 
words changed in the charter from ."eon- 
signed" to "addressed," by an arrangement 
with Ward himself, through Lee, with the 
express view of removing any foundation for 
a claim like this, to commissions in a case 
like the present. Looking to the claim as 
a question of principle, also, it has no serv- 
ice performed in this respect, no duty done, 
on which it can honestly rest. Commissions 
are properly pa,id for services and duties and 
risks, and not for nothing. When paid on 
freight to consignees or persons to whom ves- 
sels are addressed, it is for the service of 
collecting that freight from others, and the 
risk attending the keeping of the money of 
others till paid over. These services and 
risks exist in ordinary cases very strongly 
where the freighters are numerous, and for 
small quantities each, and to some extent 
where there is only one hirer of the vessel, 
but he a person to collect freight from by 
the consignee, and being a person other than 
the consignee himself. 

The large mass of the testimony on both 
sides goes to sustain this view, and but for 
another consideration would dispose of this 
point entirely, because here Ward was to 
perform no service in collecting freight of 
any other person, nor run any risk in respect 
to money by counterfeit, or by keeping it 
after collected of others, till paid over to the 
captain or owner of the vessel. That other 
consideration is the position taken as to an 
usage existing, which sustains a charge of 
commissions on the freight, even where the 
vessel is addressed, to the owner of the cargo. 
Some of the testimony would seem quite de- 
cisive to show that such a usage has grown 
up in parts of England, if not on the conti- 
nent, within the last quarter of a century. 
But this is contradicted by other witnesses, 
though fewer in number. It is said by oth- 
ers still not to be a settled usage anywhere, 
but resisted and irregular, and others testify 
to its being unreasonable and extortionate 
wherever practiced. 

My own opinion on the whole evidence is, 
that it is by no means proved in cases pre- 
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cisely like this, that an usage is tolerated 
to tax commissions. And next, if it -was so 
proted, that it is a bad usage and not to 
be respected or upheld as reasonable. All 
usages to be sustained, must not only be 
proved, but be reasonable. Taylor v. Car- 
penter [Case No. 13,785]; Case of The Rein- 
deer [Id. 11,679]. They must, also, be uni- 
form and notorious, so as to be presumed to 
come within the views and intents of these 
parties to be conformed to when the contract 
was made. Smith, Slerc. Law, 326; 1 Duer, 
Ins. 258; 2 Bos. & P. IGS; Rogers v. Me- 
chanics' Ins. Co., [Case No. 12,016]. Where- 
as, the facts are that they meant here to act 
independent of any such usage, if one ex- 
isted. We have already assigned our rea- 
sons why such a usage is not just in a case 
like this, where neither service, risk nor duty 
is performed, to earn commissions. A debtor 
in all cases might as well charge commis- 
sions for paying his own debts. We see, like- 
wise, in looking at the testimony, which 
seems to establish the existence of such a 
usage, that in no case is it stated in detail 
that the hirer of the vessel was the agent of 
the owner of the cargo, and the owner him- 
self was to pay the freight due from himself 
or his agent On the contrary, in most of 
the cases the debtor for the freight may not 
have been the owner of the cargo, even when 
he was the consignee^ but the vendor of the 
cargo may have been bound to deliver it to 
him and to pay the freight. Then in such 
case it will be seen that the consignee may be 
owner of the cargo, and still the obligation 
to pay the freight belong to another person, 
and a duty and service and risk exist in the 
consignee, when collecting the freight from 
another and paying it over to the ship-owner 
as his captain. Nor does it answer, in cases 
like the present, to substitute for some serv- 
ice performed to earn commission, an argu- 
ment, that if the vessel was consigned to 
another person, he would have a right to 
charge commissions, and hence it may as 
properly be consigned to the hirer himself, 
and let him charge them. As well might a 
lawyer charge commissions on collecting his 
own debt, claimed of him by his creditor, be- 
cause if the creditor had left it to be col- 
lected with some other lawyei", commission 
must be paid to him. But there is another 
answer to this. The ship-owner, if consign- 
ing the vessel to another, might expressly 
exempt the collection of freight, when due 
only from a single person, and let his cap- 
tain receive it from that person. So if he 
meant to let his captain act in this- case, 
when the charter party was drawn up, then 
there would have been no necessity to em- 
ploy and pay another for this service, and 
hence no ground exists to claim it here on 
the hypothesis that it would have been oth- 
erwise paid to some other person. 

Believing, then, that the usage to charge 
commissions in a case like this in all mate- 
rial respects, not to be proved to exist, and 
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if so proved, that it is not reasonable or 
uniform, or notorious, I think the captain 
was entitled to receive full freight, without 
deduction for those commissions, any more 
than for the supposed want of full room or 
stowage. It is somewhat remarkable that 
this same Question in principle has arisen in 
political science, and been solved in a sim- 
.ilar" way by the strong mind of Hamilton. 
The inquiry was whether the United States, 
as a debtor for its funded stock, could prop- 
erly impose a tax on its own debt. Though 
aU property in a state is subject to taxation, 
as a general rule, yet this was a property 
only in promises, and there might likewise 
be expressed or implied a condition not to 
tax it, not to keep back, either by tax or 
commissions, the full amount promised. "To 
tax the funds (said he) is manifestly either 
to take or keep back a portion of the prin- 
cipal or interest stipulated to be paid. To 
do this, on whatever pretext, is not to do 
what is expressly promised,— it is not to pay 
that precise principal or that precise inter- 
est which has been engaged to be paid; it 
is, therefore, to violate the promise given to 
the lender." Report on Public Credit, 1795. 
He goes much further into reasoning in sup- 
port of this conclusion, as may be seen in 
the report. But enough is cited to show that 
it is like this cas^, which is an attempted 
deductiolx by the principal debtor, whose 
agent made the promise to pay the full 
§3000, and whether it be in the form of corn- 
mission, or a tax, both amount to a virtual 
violation of the promise to pay that precise 
sum. 

It must be kept in mind throughout, in or- 
der to judge of the cause and parties prop- 
erly, that this is not a cause of the Messrs. 
Lees, in their own right, and Ward, a stran- 
•ger, but, on the contrary, that they are mere 
agents, acting an the charter and in this 
suit as Ward's agents. It is virtually his 
shipment— his charter party— his freight to 
be paid— his defence to the present suit— his 
unreasonable claims of commissions, and not 
theirs, and on him must and should, there- 
fore, rest the consequences. Finally the 
§3000 being liable to be paid without deduc- 
tion, how should it have been valued? Cer- 
tainly not at the old computation by act of 
congress in 1790, for the custom house, of 
$4.44 per pound, and which so embarrassing- 
ly still prevails in computing the rate of ex- 
change between this country and England, 
xnd makes exchange appear in favor of 
iSngland from nine to nine and a half per 
jent, when it is only at par. Nor even at 
the more modem and more correct stand- 
ard of $4.86, introduced by act of congress 
in 1837, for the use of the custom house. Nor 
should it be in any specific kind of dollars 
and their value, such as Mexican or Amer- 
ican, or Spanish "milled" dollars, instead of 
the old "pieces of eight," which were not 
raUled. but rough on the edge and in octa- 
gon form, and often in use till the middle 
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of the last century. But it should, if not 
paid in current specie dollars, he liquidated 
■with as many sovereigns, or a hUl for as 
many pounds sterling as ?3000 would then 
buy in Hull. Story, Confl. Law, §§ 281, 309. 

The true general rule as to value, is the 
value at the place agreed for payment, no 
matter where or how to be remitted. Story, 
Confl, Law, § 311; 4 Johns. 124; 20 Johns. 
102; 8 Pick. 260. The departures from this 
rule are rather apparent than real, being 
mostly on a different state of facts, and 
arise out of reviews under the doubt if pay- 
ment was not due in places other than the 
place where the creditor lived. Smith v. 
Shaw [Case No. 13,107; Lanusse v. Barter], 
3 Wheat. [16 U. S.] 101; 3 Johns. Oh. 587; 
17 Johns. 511. The value then and there of 
the pound sterling in dollars has been as- 
certained by the auditor and the computa- 
tion in the court below properly graduated 
on that I am satisfied that such is the 
true rule in mercantile contracts, rather 
than any old or new standard adopted by 
congress for assessing the revenue or in- 
voices made out in pounds sterling. "Wheth- 
er the payment was made, as it should have 
been, by giving so long a bill and without 
interest, may be questionable. But if the 
captain consented so to receive it, and there 
is no proof to the contrary, and even his 
protest does not object to that, I think the 
owners are now precluded from taking ad- 
vantage of it. 

If the present decree conforms to these 
views, as is believed to be the fact, judg- 
ment must be rendered affirming it with in- 
terest since. But if it does not conform to 
them substantially, let it be corrected, and 
judgment be entered on it -in its amended 
foi-m. When I say that the §3000 are to be 
paid as above stated, without deduction for" 
want of room or commissions on the freight, 
it is not meant that all advances and dis- 
bursements by Ward for the vessel before 
the freight became due after the delivery of 
the whole cargo, are not to be allowed and 
the ordinary commissions of 2^ per cent, on 
them, and this, though the latter were not 
at the time particularly demanded by Ward. 
They may have been omitted because the 
other commissions amounted to so much, or 
by accident, but they seem fair and proper 
on a revision of the just rights of the par- 
ties. Nor do I think there is sufficient 
ground for the allowance of the sum to 
which commission on the freight amounts 
on another ground, and under another name, 
that this sum is no more than adequate 
compensation for the other services actually 
performed. This argument has not in the 
evidence sufficient facts to stand on. The 
services performed did not, as seems to be 
argued, fill up a whole fortnight's lahor by 
either Ward or any of his clerks. It proba- 
bly engrossed but a few hours in a few 
days during that period, and with the other 
collateral advantages from such a consign- 



ment, and the direct commissions on actual 
disbursements, the owner of the cargo 
would be amply repaid for aU he is shown 
actually to have done for the libelant or his 
captain. 

We have been asked by the libelees to re- 
fuse cost in this case to the libelant, though 
entitled to more than he has received for 
the debt or freight- The reason assigned is 
that the libel demands the whole freight, 
when a part had been paid by Ward. But 
the expense or cost has not been increased 
on that account. Nor does it appear that 
credit was omitted to be stated in the libel 
for any sinister object, but by the over- 
sight or haste of a young practitioner who 
pursued the forms in this respect of the 
common law, without intending to cause or 
actually causing thereby any injury to the 
libelees. It does not, therefore, seem to be 
a ease for interfering with the general prin- 
ciple, giving cost to the prevailing party in 
admiralty, as well as in common law cases. 
See Leland v. The Medora [Case No. 8,237]. 
Let a decree be entered in conformity with 
these views. 
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■ JELLY V. TIDDEMAN. 

[14 Betts, D. 0. MS. 4.] 

District Court, S. D. New York. Nov. 18, 1848. 

Seamen — Libel for Wages — Piling bepoue 
Termination of Voyage — SmT bt Foreign 
Seamen — Authorization of Consul — Prac- 
tice. 

[1. A seaman who has not been discharged 
cannot maintain a libel for wages before the 
termination of the voyage for which he shipped.] 

[2. It is the practice of the district court for 
the Southern district of New York not to enter- 
tain a suit by a foreign seaman for wages with- 
out the authorization of the consul of the country 
to which the ship belongs, unless absolute desti- 
tution and abandonment in this port is shown.] 

[In admiralty. Libel for seaman's wages 
by Alexander Jelly against Henry Tidde- 
man, master of the British ship Gambia.] 

BETTS, District Judge. The libellant, an 
English subject, was a seaman on board 
the British ship Gambia, of which the re- 
spondent is master. He signed articles. 
May 4, 1848, at Rotterdam, for a circuitous 
voyage to terminate in the United King- 
dom or on the Continent, and not to ex- 
ceed eighteen months duration. This action 
cannot be maintained on the facts before 
me. It is not sanctioned by the British con- 
sul, nor is there even proof that the libel- 
lant is dischjfrged from the ship. The ac- 
tual attorney of the libellant testifies to a 
conversation with the respondent, in which 
he stated his willingness to discharge the 
libellant if the agents of the ship consent- 
ed; but no evidence is given of their con- 
sent or the assent of the British consul to 
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the discharge. Two witnesses of the own- 
er testify that the master refused to dis- 
charge the libellant, but he declared he 
would leave the ship, and said his lawyers 
would compel the master to pay his wages. 
This action not only appears groundless 
on the merits, but is directly against the 
policy always upheld by the court, that sea- 
men belonging to foreign ships shall not 
be allowed to institute suits for wages 
here, without producing the authorization 
of the commercial agent of the country 
to which the ship belonged, or .showing a 
case of absolute destitution on their part, 
and an abandonment by the master of the 
ship in this port. The libel must accord- 
ingly be dismissed, with costs, . 
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In re JELSH et al. 

[9 N. B. R. 412.] 1 
District Court, B. D. Michigan. Jan., 1874. 
Bankrdptcy— Issue before Jdet — New Trial — 

COXDDOT OF TKIAL — INSTRUCTIONS TO JURT. 

1. On a motion for a new trial on the issue 
of bankruptcy, on the ground of alleged errors in 
the admission of testimony, and in the charges 
of the court to the jury, and that the verdict 
is against evidence and the charge of the court, 
Md, tiiat it was proper to admit evidence as to 
-the negotiations between the petitioning credit- 
ors and the respondents, preceding the consum- 
mation of a compromise between them, and it 
was proper to charge the jury that they could 
use this testimony only as it bore upon the fact 
whether an assignment was made, and if so, 
what was its character. 

2. The respondents have a right to the open- 
ing and closing to the jury, on an issue of this 
kind. 

3. It was not error in the court to submit the 
question to the jury instead of charging them, 
as matter of law, that such partnership existed; 
it is a matter of discretion with the court to take 
a matter from the jury, whether the point seems 
undisputed or not. 

4. Motion for a new trial denied. 

[In the matter of Jelsh and Dunnebacke, 
bankrupts.] 

On motion by petitioning creditor^ for a 
new trial on the issue of bankruptcy. The 
issue was made by the ordinary denial of 
the truth of the matters alleged in the pe- 
tition, and the same was tried by a jury and 
an adverse verdict rendered. The grounds 
of the motion for a new trial are alleged 
errors in the admission of testimony, and 
in the charges of the court to the jury; and 
also that the verdict is against the evi- 
dence and charge of the court. These 
grounds are stated in the opinion of the 
court, so far as necessary to a disposition 
of the motion. 



1 [Reprinted by permission.] 
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H. M. Duffield, for the motilon. 
A. Russell, opposed. 

LONGTEAR, District Judge. The first 
ground of motion was, that the court erred 
in admitting the testimony of the witness, 
Don. M. Dickinson, as to the negotiations 
between the petitioning creditor and the 
respondents, preceding the consummation of 
a compromise claimed to have been made 
between them. On the objection being 
made to this testimony at the trial, the 
court ruled as follows: "The witness may 
state the entire negotiations which took 
place resulting in an arrangement, and the 
purpose for which it may be used will be 
decided in the charge to the jury," The 
court charged the jury that they could use 
this testimony only as it bore upon the fact 
as to whether an arrangement was made, 
and if so, what was its character, and for 
no other purpose whatever. For this pur- 
pose it was, no doubt, competent, and there 
was, therefore, no error in its admission. 

The second ground of motion was, that' 
the respondents were given the opening and 
closing to the jury. In the case of Steven- 
son V. Hamilton [Case No. 13,415], tried in 
the United States circuit court for this dis- 
tiict, before myself, in the June term, 1872, 
this question was very fully examined, and 
the authorities, English and American, ana- 
lyzed, and the following conclusions, among 
others, arrived at: The question as to which 
has the right to begin must be determined 
by the record. When by the pleadings the 
burden is upon the defendant, and the plain- 
tiff need introduce no. evidence to be en- 
titled to a verdict, the defendant has the 
right to begin. Out of a large number of 
cases examined in the case of Stevenson v. 
Hamilton [supra], the following are cited 
as more directly in point here, viz.: Hun- 
tington V. Conkey, 33 Barb. 221, 222, and 
cases there cited; Elwell v. Chamberlin, 31 
N. Y. 613; 1 Phil. Bv. 810, 812; 1 Greenl. 
Ev. § 74, note 3; Mercer v. Whall, 5 Adol. 
& E. [N. S.] 447, decided in 1844, and in 
which the rule was settled in England, as 
above stated. In Re Price [Case No. 11,- 
411] this court decided, that under the bank- 
rupt act [of 1867 (14 Stat. 517)], where there 
was a simple denial, the burden was upon 
the respondent to disprove the allegations 
of the petition, and that, if no evidence 
were introduced in such case, the petition- 
ing creditor would be entitled to an adjudi- 
cation of bankruptcy. This brings the case 
clearly within the rule above stated, under 
which the defendant has the right to be- 
gin and close. There was therefore, no er- 
ror in allowing the respondents the opening 
and closing to the jury. 

The fourth and sixth grounds of motion 
relate to the partnership of the respond- 
ents, and will be considered together. It 
is contended that the conceded facts in the 
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ease establislied a partnership as to the 
debt of the petitioning creditors, and that it 

was error for the court to submit the ques- 
tion to the jury instead of charging them, 
as matter of law, that such partnership ex- 
isted; and that the jury having found ad- 
versely to the petitioning creditor, their ver- 
dict is a bar to his ever hereafter main- 
taining a suit against the respondents, as 
partners, for the recovei-y of his debt, in 
an action at law. TVhile the court may, in 
a case where the facts are undisputed, take 
a question from the jury and dispose of it 
as matter of law, and will generally do so 
in a case entirely free from doubt, yet 
whether the court will do so or not, is in 
all cases a matter of discretion, and it is 
not error to send it to the jury, however 
clear the case may be. In this case, how- 
ever, the court was of opinion that the ques- 
tion was a proper one to go to the jury, 
on account of one or two facts having a 
bearing upon it, as to which there was some 
question. And, I think, the learned coun- 
sel is equally in fault as to the effect of 
the verdict upon the question of partner- 
ship. The matter decided is as to the act 
or acts of bankruptcy alleged, and that is 
all the verdict determines, either by its 
terms or legal effect, and it could be plead- 
ed in bar only to a new proceeding in bank- 
ruptcy for the same acts. The fact of part- 
nership, while it was essential to the main- 
taining of a joint proceeding against the 
two, yet, like the fact of the petitioning 
creditor's debt, was really but incidental to 
the main issue. As well might it be said 
that the debt itself is barred by a verdict 
adverse to the petitioning creditor, on an 
issue of bankruptcy. Therefore, even if the 
court erred in submitting the question of 
partnership to the jury, and the verdict is 
against the evidence in this regard, (as 
to which, however, it cannot be determined 
from the record what their finding was) no 
harm has come to the petitioning creditor 
on account of it, and it therefore consti- 
tutes no ground for a new trial. 

ThiJ remaining grounds of motion (3d and 
5th) I have examined with some care, in 
connection with my minutes of the evi- 
dence upon the ti-ial, and in the light of 
authorities cited; and while there might be 
some doubt as to the correctness of the 
rulings of the court in the instances speci- 
fied, in a strictly technical sense, yet I do 
not think the doubt is of such a character, 
or the errors, if they be errors, are such as 
to authorize the court to grant a new trial 
and put the parties to the delay, vexation 
and expense of a protracted litigation. As 
these last two grounds of motion present 
no questions of general interest, I shall not 
protract this opinion by an analysis and 
discussion of them, and the above brief 
notice must suffice. It results that the mo- 
tion for a new trial must be danioJ, with 
costs. 
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JENCKS V. COLEJIAN. 

t2 Sumn. 221.] i 

Circuit Court, D. Rhode Island. June Term, 
1835. 

Common Cabriebs — Duxr to Receive Passen- 
gers — Right to Exclude. 

1. The proprietors of the steamboats between 
Providence and New York are common-carriers, 
and, as such, bound to receive all persons on 
board, to whose character and conduct there is 
no reasonable objection, if they have suitable ac- 
commodations. 

[Cited in Pearson v. Duane, 4 Wall. (71 U. S.) 
615; Brown v. Memphis & C. R. Co., 7 
Fed. 56.] 

[Cited in Fish v. Chapman, 2 Ga. 353; Brown 
V. Adams Express Co., 15 W. Va. 821; 
Galena & C. U. R. Co. v. Yarwood, 15 III. 
472; Harris v. Stevens, 31 Yt. S3; Atwater 
V. Delaware, Lr. & W. R. Co., 48 N. J. Law, 
60, 2 Atl. 803; American Rapid Tel. Co. v. 
Connecticut Tel. Co., 49 Conn. 369; Spohn 
V. Missouri Pae. R. Co., 87 Mo. 78; Vin- 
ton V. Middlesex R. Co., 11 Allen, 305.] 

2. They may rightfully exclude all persons of 
bad character or habits — all whose objects are 
in any way to interfere with their interests, or 
to disturb their line of patronage, and all who 
refuse to obey the reasonable regulations, whidi 
are made for the government of the steamboat; 
and they may rightfully inquire into the habits 
or motives of passengers, who ofEer themselves. 

[Cited in Hall v. De Cuir, 95 U. S. 501; 
Brown v. Memphis & C. R. Co., 7 Fed. 56.] 

[Cited in Atchison, T. & S. F. R. Co, v. Web- 
er (Kan.) 6 Pac. 884; State v. Steele (N. C.) 
11 S. E. 483; McKee v. Owen, 15 Mich. 131; 
Com. V. Power, 7 Mete. (Mass.) 598, 601; 
Standish v. Narragansett Steamship Co., Ill 
Mass. 516. Approved in Stephen v. Smith, 
29 Vt. 163.] 

3. An innkeeper would not he bound to enter- 
tain an agent of a rival inn, who sought to decoy 
away his customers. 

[Cited in State v. Steele (N. C.) 11 S. E. 483. 
485.] 

4. The plaintiff was the known agent of the 
Tremont line of stage coaches; the proprietors 
of the steamboat Benjamin Franklin had, as 
he well knew, entered into a contract with the 
Citizens' Stage- Coach Company, to carry passen- 
gers between Boston and Providence, in connec- 
tion with, and to meet the steamboats. The plain- 
tiff had been in the habit of coming on board the 
steamboat, at Providence and Newport, for the 
purpose of soliciting passengers for the Tremont 
line: Held, if the jury should he of opinion, that 
the above contract was reasonable and bona fide, 
and not entered into for the purpose of an op- 
pressive monopoly, and that the exclusion of the 
plaintiff was a reasonable regulation, in order to 
carry this contract into effect, that the propri- 
etors of the steamboat would be justified in re- 
fusing to take the plaintiff on board. 

[Cited in Barney v. The D. R. Martin, Case 

No. 1030. Disapproved in Denver & N. O. 

R. Co. V. Atchison, T. & S. F. R. Co., 15 

Fed. 657.] 
[Cited in State v. Steele (N, 0.) 11 S. B. 483; 

Post V. Chicago & N. W. R. Co., 14 Neb. 

113. 15 N. W. 225; Baker v. Lever, 67 N. 

Y. 304; Old Colony R. Co. v. Tripp, 147 

Mass. 38, 17 N. E. 93.] 

Case for refusing to take the plaintiff 
[Samuel Jencks] on board of the steamboat 
Benjamin Franklin (of which the defendant 

1 [Reported by Charles Sumner, Esq.] 
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[Robert B- Coleman,] was commander), as a 
passenger from Providence to Newport. 
Plea, the general issue. The facts, as they 
appeared at the trial, were substantially as 
follows: That the plaintiff was the agent of 
the Tremont line of stages, running between 
Providence and Boston; that his object was 
to take passage la the boat to Newport, and 
then go on board the steamboat President, 
on her passage from New York to Provi- 
dence, on the next morning, for the purpose 
of soliciting passengers for the Tremont line 
of stages for Boston. This the proprietors 
of the President, and Benjamin JTranldin had 
prohibited, and had given notice that they 
would not permit -agents of that line of 
stages to take passage in their boats for that 
purpose. The reason assigned for such pro- 
hibition was, that it was important for the 
proprietors of the steamboats, that the pas- 
sengers from their boats, for Boston, should 
find, at all times, on their arrival at Provi- 
dence, an immediate and expeditious passage 
to Boston. To insure this object, the Citi- 
zens' Coach Company had contracted with 
the steamboat proprietors, to carry all the 
passengers, who wished to go, in good car- 
riages, at reasonable expedition and prices; 
and the commanders of the steamboats were 
to receive the fare, and make out way-bills of 
the passengers, for the Citizens' Coach Com- 
pany. This they continued to perform. 
And, in order to counteract the effect of this 
contract,— which had been offered the Tre- 
mont lipe, and declined,— that line placed an 
agent on board the boats, to solicit passen- 
gers for their coaches; and, on being com- 
plained to by the Citizens* Coach Company, 
the proprietors of the steamboats interdicted 
such agents from coming on board their 
boats. And in this instance, refused to per- 
mit the plaintiff to take passage in the boat 
for Newport, though he tendered the cus- 
tomary fare. 

R. W. Greene and Daniel Webster, for 
plaintiff. 
Rivers & Whipple, for defendants. 

For the plaintiff it was contended, that 
steamboat proprietors were common-carriers, 
—and every person, conducting himself with 
propriety, had a right to be carried, unless 
he had forfeited that right. The plaintiff in 
this instance did conduct with propriety, and 
had not forfeited his right to be carried, by 
any improper misconduct. The steamboat 
proprietors, and Citizens' Coach Company, 
had attempted to establish a monopoly, 
which should not be coimtenanced, it being 
against the public interest. Such a monop- 
oly operated to increase the price and pro- 
long the time of passage from Providence to 
Boston; while open co^lpetition promoted 
the -public interest and convenience, by re- 
ducing the fare and expediting the passage. 
The plaintiff, in this instance, requested to 
be conveyed from Providence to Newport; 
diu'ing which passage, it was well known, no 



passengers were to be solicited— that was to 
be done only on the passage from Newport to 
Providence. 

For the defendant, it was contended, that 
the contract made by the steamboat pro- 
prietors and the Citizens' Company, was le- 
gal, and subserved the public convenience, 
and the interest of the proprietors of the 
boats and stages. It insured to the passen- 
gers expeditious passages at reasonable 
prices; that the regulation, excluding the 
agents of the Tremont line of stages from 
the steamboats, was legal and just, because 
it was necessary to promote tiie foregoing 
objects, to wit: the public convenience, and 
the interests of the proprietors of both the 
boats and stages. Of this interdiction the 
plaintiff had received notice, and had no 
legal right to complain. 

STORY, Circuit Justice (charging jury). 
There is no doubt, that tiiis steamboat is a 
common-carrier of passengers for hire; and, 
therefore, the defendant, as commander, was 
bound to take the plaintiff as a passenger on 
board, if he had suitable accommodations, 
and there was no reasonable objection to the 
character or conduct of the plaintiff. The 
question, then, really resolves itself into the 
mere consideration, whether there was, in 
the present case, upon the facts, a reason- 
able ground for the refusal. The right of 
passengei-s to a passage on board of a steam- 
boat is not an unlimited right. But it is 
subject to such reasonable regulations as the 
proprietors may prescribe, for the due ac- 
commodation of passengers and for the due 
arrangements of their business. The pro- 
prietors have not only this right, but the 
farther right to consult and provide for their 
own interests in the management of such 
boats, as a common incident to their right of 
property. They are not bound to admit pas- 
sengers on board, who refuse to obey the 
reasonable regulations of the boat, or who 
are guilty of gross and vulgar habits of con- 
duct; or who make disturbances on board; 
or whose characters are doubtful or dissolute 
or suspicious; and, a fortiori, whose char- 
acters are unequivocally bad. Nor are they 
bound to admit passengers on board, whose 
object it is to interfere with the interests or 
patronage of the proprietors, so- as to make 
the business less lucrative to them. While, 
therefore, I agree, that steamboat proprie- 
tors, holding themselves out as common-car- 
riers, are bound to receive passengers on 
board under ordinary circumstances, I at the 
same time insist, that they may refuse to 
receive them, if .there be a reasonable objec- 
tion. And as passengers are bound to obey 
the orders and regulations of the proprietors, 
unless they are oppressive and grossly un- 
reasonable, whoever goes on board, under or- 
dinary circumstances, impliedly contracts to 
obey such regulations; and may justiy be 
refused a passage, if he wilfully resists or 
violates them. 
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Now, what are the circumstances of the 
present ease? Jencks (the plaintiff) was, at 
the time, the known agent of the Tremont 
line of stage coaches. The proprietors of 
the Benjamin Franklin had, as he well knew, 
entered into a contract with the owners of 
another line (the Citizens' Stage Coach Com- 
pany) to bring passengers from Boston to 
Providence, and to carry passengers from 
Providence to Boston, in connection with and 
to meet the steamboats plying between New 
York and Providence, and belonging to the 
pi'oprietors of the Franklin. Such a eon- 
tract was important, if not indispensable, to 
secure uniformity, punctuality, and certainty 
in the carriage of passengers on both routes; 
and might be material to the interests of the 
proprietors of those steamboats. Jencks had 
been in the habit of coming on board these 
steamboats at Providence, and going therein 
to Newport; and commonly of coming on 
board at Newport, and going to Providence, 
avowedly for the purpose of soliciting pas- 
sengers for the Tremont line, and thus inter- 
fering with the patronage intended to be 
secured to the Citizens' line by the arrange- 
ments made with the steamboat proprietors. 
He had the fullest notice, that the steamboat 
proprietors had forbidden any person, to come 
on board for such purposes, as incompatible 
with their interests. At the time when he 
came on board, as in the declaration men- 
tioned, there was every reason to presume, 
that he was on board for his ordinary pur- 
poses as agent It has been said, that the 
proprietors had no right to inquire into his 
intent or motives. I cannot admit that 
point I think, that the proprietors had a 
right to inquire into such intent and motives; 
and to act upon the reasonable presumptions, 
which arose in regard to them. Suppose a 
known or suspected thief were to come on 
board; would they not have a right to refuse 
him a passage? Might they not justly act 
upon the presumption, that his object was 
unlawful? Suppose a person were to come 
on board, who was habitually drunk, and 
gross in his behavior, and .obscene in his lan- 
guage, so as to be a public annoyance; might 
not the proprietors refuse to allow him a 
passage? I thhik they might npon the just 
presumption of what his conduct would be. 

It has been said by the learned counsel for 
the plaintiff, that Jencks was going from 
Providence to Newport, and not coming back; 
and that in going down, there would, from 
the very nature of the object, be no solicita- 
tion of passengers. That does not necessar- 
ily follow; for he might be engaged in mak- 
ing preliminary engagements for the return 
of some of them back again. But, supposing 
there were no such solicitations, actual or 
intended, I do not think the case is essen- 
tially changed. I think, that the proprietors 
of the steamboats were not bound to take a 
passenger from Providence to Newport, 
whose object was, as a stationed agent of 
the Tremont lino, thereby to acquire facili- 



ties, to enable him successfully to interfere 
with the interests of these proprietors, or to 
do them an injury . in their business. Let 
us take the case of a ferryman. Is he bound 
to carry a passenger across a fei-ry, whose 
object it is to commit a trespass upon his 
lands? A case, still more sti-ongly in point, 
and which, in my judgment completely 
meets the present, is that of an innkeeper. 
Suppose passengers are accustomed to break- 
fast, or dine, or sup at his house; and an 
agent is employed by a rival house, at the 
distance of a few miles, to decoy the pas- 
sengers away, the moment they arrive at the 
inn; is the innkeeper bound to entertain and 
lodge such agent, and thereby enable him 
to accomplish the very objects of his mission, 
to the injui-y or ruin of his own interests? I 
think not. It has. been also said, that the 
steamboat proprietors are bound to carry 
passengers only between Providence and 
New York, and not to transport them to Bos- 
ton. Be it so, that they are not absolutely 
bound. Yet tliey have a right to make a con- 
tract for this latter purpose, if they choose; 
and especially if it will facilitate the trans- 
portation of passengers, and increase the 
patronage of their steamboats. I do not say, 
that they have a right to act oppressively in 
such cases. But certainly, they may in good 
faith make such contracts, to promote their 
own, as well as the public interests. 

The only real question, then, in the pres- 
ent case is, whether the conduct of the steam- 
boat proprietors, has been reasonable and 
bona fide. They have entered into 9 con- 
tract, with the Citizens' line of coaches, to 
carry all their passengers to and from Bos- 
ton. Is this contract reasonable in itself; 
and not designed to create an oppressive and 
mischievous monopoly? There is no pre- 
tence to say, that any passenger in the steam- 
boat is bound to go to or from Boston in the 
Citizens' line. He may act as he pleases. It 
has been said by the learned coimsel for the 
plaintiff, that free competition is best for the 
public. But that is not the question here. 
Men may reasonably differ from each other 
on that point Neither is the question hei-e, 
whether the contract with the Citizens' line 
was indispensable, or absolutely necessary, 
in order to insure the carriage of the passen- 
gers to and from Boston. But the true ques- 
tion is, whether the contract is reasonable 
and proper in itself, and entered into with 
good faith, and not for the purpose of an op- 
pressive monopoly. If the juiy find the con- 
tract to be reasonable and proper in itself, 
and not oppressive, and they believe the pur- 
pose of Jencks in going on board was to ac- 
complish the objects of his agency, and in 
violation of the reasonable regulations of the 
steamboat proprietors, then their verdict 
ought to be for the defendant; otherwise, to 
be for the plaintiff. 

Mr. Webster, for plaintiff, then requested 
the com*t to charge that the jury must be 
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satisfied, that this agreement was necessary 
or clearly ei^edient for the public interest, 
and the interest of the proprietors of the 
boats, or otherwise the captain of the boat 
could not enforce it, by refusing the plaintiff 
a passage;— or, that the defendant must show, 
that the substantial interest of the proprie- 
tors, or of the public, required an arrange- 
ment, such as that they entered into, in or- 
der to justify then: refusal to carry the plain- 
tife for the cause assigned. 

THE GOUEiT refused to give instruction in 
the manner and form as prayed; but did in- 
struct the jury, that it is not necessary for 
the defendant to prove, that the contract in 
the case was necessary to accomplish the ob- 
jects therein stated; but it is sufficient, if 
it was entered into by the steamboat pro- 
prietors bona fide and purely for the purpose 
of their own interest, and the accommoda- 
tion of the public, from their belief of its 
necessity, or its utility. If the jury should 
be of opinion, that under all the circum- 
stances of the case, it was a reasonable con- 
tract, and the exclusion of the plaintifiC was 
a reasonable and proper regulation, to carry 
it into effect on the part of the steamboat 
proprietors, then their verdict ought to be in 
favor of the defendant; otherwise, in favor 
of the plaintiff. Verdict for defendant 
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Ex parte JENKINS et al. (three cases). 

[2 Wall. Jr. 521; 1 2 Am. Law Reg. 144; 1 
Phila. 451; 10 Leg. Int. 166.] 

Circuit Court, B. D. Pennsylvania. Oct 15, 
1853. 

Habeas Corpus — Fedeuai/ and State Jurisdic- 
tion— Codnsel. 

1. On a habeas corpus, in a question of con- 
flict between state and federal process, counsel 
have no right to appear in defence of the state 
process, unless in some way authorized by the 
state or its proper officers; and, after return 
made, the court refused to hear as counsel a 
member of the bar, who showed no such author- 
ity; nor any authority beyond that of the per- 
son executing the state writ. 

[Cited in Ex parte Robinson, Case No. 11,934; 

Taylor v. Taintor, 16 Wall. (83 U. S.) 370; 

Blake v. Alabama & .C. R. Co., Case No. 1,- 

493.] 
[Cited in Ohapin v. James, 11 R. I. 89.] 

2. The court may issue a habeas corpus tO 
bring before it one of its deputy marshals, arrest- 
ed and put in gaol under state process— whether 
of a justice of the peace or of the court, or su- 
preme court, — whether criminal or civil — for his 
conduct in executing a writ issued under the 
fugitive slave law; may inquire into the cause 
of commitment, and, if illegal, order a complete 
discharge. And in the case of an arrest, on state 
process, of an officer of the United States, for 
an alleged abuse of his powers, this court will 
not only hear evidence to disprove the truth of 
the affidavits upon which the state authorities 
proceeded, but will, independently of such proof, 
■consider those affidavits; and if, in the judgment 
of tliis court, those affidavits do not contain a 
prima facie ground for arrest, will discharge the 

1 [Reported by John William Wallace, Jr., 
Esq.] 



(Case No. 7,259) JENKINS. 

federal. officer, without hearing any counter-evi- 
dence. As a general thing, moreover, in the case 
of such an officer the court will discharge him 
unless there be a positive oath of merits from 
the plaintiff, or a sworn detail of circumstances 
from others, to supply its place. 
[Cited in Ex parte Robinson, Case No. 11,934; 
Ex parte Sifford, Id. 12,848; Re McDonald, 
Id. 8,751; Re Farrand, Id. 4,678; U. S. v. 
Jailor, Id. 15,403; Re Neill, Id. 10,089; Re 
Bull, Id. 2,119; U. S. v. McClay, Id. lo,- . 
660; Ramsey v. Jailer of Warren Co., Id. 
11,547; Ex parte Turner, Id. 14,246; Re 
Neagle, 39 Fed. 849; U. S. v. Fullhart, 47 
Fed. 805.] 
[Cited in McConologue's Case, 107 Mass. 167.] 
[See Ex parte Bennett, Case No. 1,311.] 

3. If an officer of the United States has been 
arrested to answer an indictment found by a 
state court, for riot, assault and battery, and as- 
sault with attempt to kill, the indictment not 
showing that the alleged offences were commit- 
ted while the officer was professing to act under 
a law of the United States, or under some order, 
process, or decree of some judge or court there- 
of, this court, on a habeas corpus, where the pe- 
tition of the officer denies the offence, and avers 
that what is alleged as offence was done in prop- 
er execution of an order, process, or decree of 
a federal court, will go outside the indictment, 
and hear evidence to show the truth of the facts 
set forth by the officer. 

[Cited in Case of Electoral College, Case No. 
4,336.] 

Jenkins, Wynkoop, Crossin, and Keith, 
deputy-marshals of the United States, in exe- 
cuting, in Luzerne county, Pennsylvania, a 
warrant regularly issued from this court, to 
arrest one William Thomas, a negro boy, 
as "a fugitive from labour," had been obli- 
ged to have a violent and bloody encounter 
with him, in which the negro, being en- 
couraged by certain people in the neigh- 
bourhood, proved successful and escaped to 
the country. Though the negro was rough- 
ly handled, it did not appear that the of- 
ficers had proceeded with more force than 
was necessary to take Mm, nor, indeed, as 
the event showed, with as much. One Gil- 
dersleeve being informed by somebody who 
had seen the struggle, and had taken part 
with the negro, that a white man had shot a ■ 
negro and was going to kill him, was in- 
duced to go before a county justice of the 
peace, and swear to the facts necessary to 
procure a warrant as for an assault and 
battery, "with intent to kiU. Such a warrant 
was accordingly issued in due form by the 
justice, and delivered to the constable of 
the borough, who, in pursuance of it, ar- 
rested the deputy-marshals and put them in 
gaol. 

On a petition from the prisoners setting 
out the facts, a habeas corpus from this 
court was applied for to bring them up: 
whereupon Mr. David Paul Brown appeared 
and objected to any a.ction by the court in the 
case; but he did not make known for whom 
he thus appeared and objected. The court, 
desirous to hear any objection from any 
source which, could be made as to the ex- 
tent of its power in so delicate a matter, 
allowed Mr. Brown to speak as amicus cu- 
riae, without any formal inquiry as to who 
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had authorized him to appear: and under 
this permission he quoted the judiciary act 
of the United States,— Act Sept 24, 1789, § 
14 [1 Stat. 81],— which, T^hile it gave this 
court "power to grant writs of habeas cor- 
pus for the purpose of an inquiry into the 
cause of commitment," provides that they 
"shall in no ease extend to prisoners in gaol, 
• unless where they are In custody under or 
by colour of the authority of the United 
States, or are committed for trial before 
some court of the same, or are necessai-y to 
be brought into court to testify." And he 
endeavoured to satisfy the court that, as con- 
fessedly, the warrant of commitment would 
show that the deputy was a prisoner In gaol 
imder legal process from the state magis- 
trate, it was useless to proceed; the return 
to the warrant being conclusive evidence of 
the fact and source of commitment. 

The writ of habeas corpus having been 
granted, notwithstanding, and the constable 
having subsequently made a return to it as 
above indicated, Mr. Brown, after reading 
for him the return, was going on to argue 
as counsel against the discharge; but, be- 
ing then called upon by the court to state for 
whom he appeared, said that he appeared 
for the constable. The court informed him 
that he had already performed his duty to 
his client in making that officer's return to 
the habeas corpus which had issued; and 
if he had authority from no other source, he 
could not be further heard as counsel in the 
matter; but informed him also, as previous- 
ly on the application for the writ, it had an- 
nounced very publicly from the bench, that 
if he or any other gentleman of the bar ap- 
peared by authority from the governor or 
attorney-general of Pennsylvania, or from 
the attorney-general's deputy for Luzerne, 
the court would be most desirous and happy 
to hear him as coimsel for the common- 
wealth, who, in support of its own process, 
was the party to avow the proceeding and 
to appear and aefend it But as the court 
had as yet no reason to believe that any of 
those officers had shown any countenance to 
such proceedings, and as the negro who had 
a right to complain as the injured party (if 
any one had) had confessed the justice of his 
arrest by fleeing to the country, it would 
not permit mere volunteers to interfere for 
the purpose of embroiling the state of Penn- 
sylvania against her will, with the United 
States, nor permit that any association, how- 
ever respectable some of its members might 
be in private life, should assume to be the 
guardian of her peace and dignity. Mr. 
Brown not having any such authority, but 
being in fact, it was supposed, employed by 
certain societies in Philadelphia, known as 
"Friends of Humanity," "Abolitionists," &c., 
was not permitted to speak. The state of 
Pennsylvania did not by any of its officers 
give notice of any wish to be heard. Mr. 
Ashmead, the district attorney of the United 
States, appeared for the United States, claim- 



ing the discharge of the deputy marshal. 
Mr. Ashmead stated that the writ had not, 
as Mr. Brown supposed, been applied for nor 
granted under the old and general powers 
given by what is called the judiciary act of 
the United States; but under a wholly dif- 
ferent act of later date (Act March 2, 1833, 
c. 57, § 7 [4 Stat 634], "further to provide 
for the collection of duties on imports"), a 
memorable and transcendent act— part of 
which, in its creation at a crisis interesting 
to the nation, was made but temporary; but 
of which one section was left perpetual, in 
view of exigencies like the present. That 
section enacts, "that either of the justices of 
the supreme court, or a judge of any dis- 
trict court of the United States, in addition 
to the authority already conferred by law, 
shall have power to grant writs of habeas 
corpus in all cases of a prisoner or prisoners 
in gaol or confinement where he or they 
shall be committed or confined on or by any 
authority of law for any act done or omit- 
ted to be done in pursuan"fee of a law of the 
United States, or any order, process or de- 
cree of any judge or court thereof; anything 
in any act of congress to the contrary not- 
withstanding." 

GRIBR, Circuit Justice. The jurisdiction 
of the courts of the United States is limited, 
but within its limits supreme. The state 
courts have often in many cases, a concm*- 
rent jurisdiction over the same subjects and 
persons. But neither can treat the other as 
an inferior jurisdiction, except in the cases- 
where the constitution and acts of congress 
have given such power to the courts of the 
Union. "Where persons or property are lia- 
ble to seizure or arrest by the process of 
both, that which first attached should have 
the preference. Any attempt of either to 
take them from the legal custody of the offi- 
cers of the other, would be an unjustifiable 
exercise of its power, and lead to most de- 
plorable consequences. Therefore, if a per- 
son be imprisoned under the civil or crim- 
inal proofs of one, the other cannot take 
him from such custody in order to subject 
him to punishment for an offence against 
them. A fugitive cannot be taken from the 
legal custody of the sheriff by any warrant 
f»om the courts of the United States, in or- 
der to extradition, under the acts of con- 
gress. Neither can such fugitive, when in 
custody of the marshal, imder legal process 
from a judge or commissioner of the Unit- 
ed States, be delivered from such custody 
by means of a habeas corpus or any other 
proofs, to answer for an offence against the 
state, whether felony or misdemeanor, or for 
any other purpose. 

"While the act of congress does not forbid 
the issuing of a habeas corpus by a state 
judge, it carefully guards against the abuse 
of it, and makes a certificate of a commis- 
sioner" or judge of the United States, "con- 
clusive evidence of the right of the person 
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or persons in Tvhose favour it Is granted, to 
remove such fugitive;'* and forbids "all 
molestation of such person or persons by 
any process- issued by any court, judge, 
magistrate, or other person whomsoever." 
This act of congress is the supreme law of 
the land, and binding on the conscience of 
state judges as well as those of the United 
States. Judges of the "Dnited States, as 
well as of state courts, are therefore bound 
to dismiss a writ of habeas coipus, or to re- 
fuse to allow it whenever they are properly 
informed that the prisoner is held by legal 
process under this act, and not to suffer it 
to be abused by mischievous intermeddlers 
for the purpose of "molestation" of the offi- 
cer or owner of the fugitive in effecting his 
extradition. 

The laws of the United States give ample 
remedy by habeas corpus for those illegally 
imprisoned under colour of their process— 
and state courts have in many instances ex- 
ercised a concurrent jurisdiction in similar 
cases. But state courts or judges have no 
power under a habeas corpus to review or 
sit in error upon the judgments or process 
of the judicial officers of the. United States 
acting within the jurisdiction committed to 
them, as has sometimes been done. 

Passing, however, from these observations 
of a general kind to the principles which ap- 
ply to the case immediately before us. 

The counsel whom we heard as amicus 
curiae, suggested to us— quoting the judi- 
ciary act of 24th of September, 1789 (section 
14), as his argument— that the court had no 
power to discharge the prisoner, because .he 
was held by a warrant from the state mag- 
istrate for an alleged criminal offence 
against the state of Pennsylvania; and that 
the warrant was conclusive evidence of the 
fact To a habeas corpus issued by this 
court under the authority conferred on them 
by the judiciaiy ^act, this objection would 
be conclusive. But this writ was not allow- 
ed and issued under the general law, but as 
the district-attorney of the United States 
has stated, under special powers conferred 
by the act of congress of 2nd March, 1833 
(chapter 57, § 7), which, so far as material 
to our present inquiry, is as follows: 

"And be it further enacted, that either of 
the justices of the supreme court, or a judge 
of any district court of the United States, in 
addition to the authority already conferred 
by law, shall have power to grant writs of 
habeas corpus in all cases of a prisoner or 
prisoners in jail or confinement, where he 
or they sl^all he committed or confined, on, 
or by any authority of law, for any act 
done or omitted to be done in pursuance of 
a law of the United States, or any order, 
profcess or decree of any judge or court 
thereof, any thing in any act of congress to 
the contrary notwithstanding," 

The petition states, and the proof shows, 
that the prisoner has been committed^ for 
an act done in executing process issued iJl 



pursuance of a law of the United States. 
It therefore comes within the provisions of 
this act. 

What then have we power to do on the're- 
turn of the writ? "The writ of habeas cor- 
pus is a high prerogative writ laiown to the 
common law: the great object of which is 
the liberation of those who may be impris- 
oned without sufficient cause. It is in the_ 
nature of a writ of error, to examine the 
legality of the commitment; it brings the 
body of the prisoner up, together with the 
cause of his commitment. The court can, 
undoubtedly, inquire into the sufficiency of 
that cause." Ex parte Watkins, 3 Pet [28 
U. S.] 201. 

A warrant of arrest issued by a justice of 
the peace has none of the characteristics of 
a judgment of a comrt of record, and is 
therefore not conclusive evidence that the 
prisoner is rightiy deprived of his liberty. 
It is every day's practice to inquire into its 
regularity, and whether it has been issued 
on sufficient grounds to justify the arrest 
and imprisonment. If this could not be 
done, the writ of habeas corpus would littie 
deserve the eulogies which it has received 
as a protection to the liberty of the citizen. 

Warrants of arrest issued on the applica- 
tion of private Informers, may show on 
their face a prima, facie charge svifficient to 
give jurisdiction to the justice; but it may 
be founded on mistake, ignorance, malice, or 
perjury. To put a case very similar to the 
present, A. tells B. that he has seen O. kill 
D. B. runs ofE to a justice, swears to the 
murder boldy, without any knowledge of the 
fact, and takes out a warrant for C, who is 
arrested and imprisoned in consequence 
thereof. C. prays a habeas corpus, and 
^hows that he was the sheriff of the coun- 
ty, and hanged D. in pursuance of a legal 
warrant. If a court could not discharge a 
prisoner in such a case, Tjecause the warrant 
was regular on its face, the writ of habeas 
corpus is of littie use. Every arrest of the 
person is an assault and battery, and at- 
tended with force and violence against a re- 
sisting party; and if made by three or 
more persons is a riot, provided the fact be 
concealed that it was made in execution of 
a legal warrant 

The authority conferred on the judges of 
the United States by this act of congress, 
gives them aU. the power that any other 
court could exercise under the writ of habeas 
cbrpus, or gives them none at all. If under 
such a writ they may not discharge their 
officer when imprisoned "by any authority," 
for an act done in pursuance of a law of 
the United States, it would be impossible to 
discover for what useful purpose the act 
was passed. Is the prisoner to be brought 
before them only that they may acknowl- 
edge their utter impotence to protect him? 
This act was passed when a certain state 
of this Union had threatened to nullify acts 
of congress, and to ti-eat those as criminals. 



JENKINS (Case No. 7,259) 



[13 Fed. Cas. page 448] 



who should attempt to execute them; anj It 
was intended as a remedy against such 
state legislation. If the state of Pennsyl- 
vania had, by act of legislature, declared 
that the fugitive law should not be execut- 
od within her borders, and had directed her 
officers to arrest and imprison those of the 
United States who should attempt to exe- 
cute it, would not this court have been 
bound to treat such act as unconstitutional 
axid void, and discharge their officers from 
imprisonment under it? And have they no 
power to do so, when intermeddlers endeav- 
om- to abuse state process for the same pur- 
pose? If the marshal and his officers may 
be arrested for serving process, why not 
the commissioner and judge who issued the 
process? The extreme advocate of state 
rights would scarcely contend that In. such 
cases the courts of the United States should 
be wholly tmable to protect themselves or 
their officers. 

Let us look at the consequences. "While 
the marshal's officer in this case is endeav- 
ouring to take the prisoner, a person swears 
to the information on which this warrant 
was issued, and puts it, we will suppose, 
into the hands of the sheriff, knowing the 
person charged to be acting under author- 
ity of the laws of the United States. Now, 
-let us suppose the marshal's officers had 
succeeded in making the arrest, and the 
sheriff had attempted to execute process, 
what would, have been the consequence? 
If the marshal resists, a contest ensues, 
which may be called, in fact, a war be- 
tween officers, each acting and justifying 
his conduct under proof from his particular 
sovereign. If the sheriff succeeds, the fugi- 
tive is discharged and the officer of the 
United States conveyed to prison. If such 
a state of affairs can be brought about at 
the instance of any person, who is willing 
to swear without scruple to that which he 
•does not know to be true, or perhaps knows 
to be false; then, indeed, has been discover- 
ed a safe mode of nullifying the constitu- 
tion and laws of the United States, 

In conclusion, as we find that the prison- 
ers are officers of the United States, in con- 
finement for acts done In pursuance of a 
law of the United States, and under process 
from a judge of the same; that they have 
not exceeded the exigency of the process 
under which they acted; that this prosecu- 
tion has not been instituted, nor is now ac- 
knowledged by the state of Pennsylvania, 
but has its origin in some association living 
at a distance, and ignorant of the transac- 
tion which they have volunteered to inves- 
tigate; that the information on which the 
warrant to arrest the prisoner is founded, 
was sworn to by one who did not know 
whether the matter of the affidavit was true 
■or false, and that by stating but half the 
truth, it is wholly false. Therefore the or- 
der of the court is, that the prisoner be 
^lischarged. 



The Second Case. 
Some time after the prisoners were thus 
discharged, the negro, Thomas, brought a 
civil suit in the supreme court of Pennsyl- 
vania against Jenkins, "Wynkoop, Orossin 
and Keith, the same deputy marshals. The 
negro, himself, filed no affidavit of his cause 
of action, but there were two affidavits filed 
by other persons. They showed, that on 
the day of the attempted arrest of the 
fugitive, Thomas, he came out from a hotel 
in Wilkesbarre, wounded, bleeding and faint 
—that he was pursued— that there was a cry 
of "Shoot him," and the soimd of pistol shots 
—that he made his way to the river, and 
plunged in, declaring "that he would never 
be taken," — that he subsequently came out, 
but was driven back again to the water's 
edge, by a presented pistol— that there were 
many persons on the river bank, some of 
whom were menacing, and some who are 
spoken of as the "pursuers" and "the of- 
ficers;" that among the persons on the bank 
were three, of whom one witness says he 
"saw two in the court room — one was Wyn- 
koop, and the other, a big man," he thinks 
"Crossin,"— and that "soon after the return 
of the officers' to the hotel," the fugitive 
having gone away in the meanwhile, unre- 
strained, a colloquy of an excited charac- 
ter took place between two gentlemen at 
the hotel, in which one of them announced 
himself as "Judge Collins," and the other 
as "John Jenkins, U. S. deputy-marshal." 
Nothing, whatever, was said in them about 
Keith, the fourth party now arrested. How- 
ever, on these affidavits, a judge of the su- 
preme court of Pennsylvania allowed a 
capias ad respondendum in trespass, vi et 
armis, and with bail in the sum of §5000 
specially allowed, to issue, and under this 
writ, all four officers were arrested by the 
sheriff of Philadelphia county, and not giv- 
ing bail, committed to prison. In a suit of 
the United States, at their relation, against 
Allen, the sheriff, they now presented their 
petition for a habeas corpus, setting forth 
that they were deputy marshals of the 
United States; that as such, they were 
charged by a writ duly issued by a com- 
missioner of this court, and indorsed in 
proper form, with the duty of arresting 
Thomas, as a fugitive from labour; that 
having found him, they sought to arrest 
him, but by great violence were prevented 
from doing so— setting forth the fact of the 
capias ad respondendum, &c., and averring 
that all their acts and doings were done by 
them as officers of the United ^ States, in 
pursuance of a law of the United States, 
and of process issued by a court thereof. 
The relators having made out a prima facie 
ease in accordance with their petition, 
Thomas's counsel presented the affidavits 
on which the judge of the supreme court 
had ordered them to be held to bail. The 
rela^rs then offered evidence in rebuttal, 
I to which the other side objected, on the 
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ground that the case must rest upon the 
facts which were before the state judge, 
when he fixed the bail. 

After argument on both sides, the opin- 
ion of the court (GRIER, Circuit Justice, 
being absent) was delivered in substance 
as follows: 

KANE, District Judge. The seventh sec- 
tion of the act of congress of March 2, 1833, 
c 57 [i Stat 634], under which the action of 
the court in the present instance is to be 
regulated, enacts, "that either of the justices 
of the supreme court or a judge of the dis- 
trict court, shall have power to grant writs 
of habeas corpus in all cases of prisoners in 
confinement, where they shall be confined 
by any authority of law for any act done 
In pursuance of a law of the tJnited States, 
or any process of a judge or court thereof." 

I will not weaken, by a repetition, that 
clear and conclusive exposition of this sec- 
tion, given by Judge GRIER, when this case 
was before us on the arrest, at the suit of 
the commonwealth, for the assault and bat- 
tery with intent to Mil. But to say that we 
may issue a habeas corpus to rescue an of- 
ficer from imprisonment for doing his duty, 
and yet that we shall shut our eyes to the 
proofs that he did it— to affirm that a court, 
called on to inquire whether an imprison- 
ment is tortious, must listen to no evidence 
but that of the tort feasor himself and his 
accomplices— to protest that wrong is to be 
done by truth pertinent to the issue— is to in- 
vert the first principles of common sense as 
well as justice. 

What is that issue? Is it whether the 
learned judge of the supreme court of Penn- 
sylvania had authority to issue this writ: 
or whether this writ itself is formal? No 
one has contested either of these positions. 
Is it whether he has exercised his functions 
properly? It is no part of my functions to 
revise his adjudications; he has his own 
sphere, and I do not share its responsibilities. 
He was called upon to sanction the arrest 
of trespassers. Affidavits which he regarded 
as sufficient, were laid before him, and he 
granted the arrest. I am called upon to re- 
lieve an officer of the tfnited States from a 
false and tortious imprisonment. He had to 
decide, I suppose, whether the party who 
complained before him had a right to the 
process he sought; he has decided that ques- 
tion. I have to inquire whether under any 
supposed cover of that process, the laws of 
the United States have been violated in the 
imprisonment of their officers, and this ques- 
tion I am going to decide. 

And how do the learned counsel asli me to 
prepare for my decision? Because the judge 
of a state court, in a proceeding necessarily 
ex parte, may have been imposed on by mis- 
statements or suppressions of fact, am I 
therefore constrained in another cause, under 
another law, within a different constitutional 

13FJSD.CAS.— 29 
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jurisdiction, to make my hearing ex parte 
also; to hearken only to him, who has 
abused, it is said, the process of the law by 
falsehood or fraud, and refuse my ear to him 
whom the law specially enjoins me to re- 
lieve, if he has been wronged? 

"What is to be the consequence? A man 
swears to an assault and battery; the entire 
truth told, he was arrested for robbing the 
mint or the mail. Another swears to a tres- 
pass in breaking his close and carrying away 
his goods; the goods were stolen, and have 
been recovered under a search warrant. Both 
affidavits are the truth unless that means 
the whole truth; they make out the prima 
facie case of the plaintiff. What then? Is 
the officer to go to prison in default of bail, 
and to stay there because the rogue swore 
to only half the story? Or would the argu- 
ment change If the plaintiff should substi- 
tute another man's oath for his own, keeping 
himself aloof the while, not carhig to pro- 
claim his whereabouts? 

But this is not to meet the question before 
me in all its breadth. He who has read the 
act of congress of March 2nd, 1833, or who 
remembers the limes to meet which it was 
passed, knows perfectly well that it looked 
to the contingency of a collision between the 
general and the state authorities. There 
were statesmen then, who imaghied it pos- 
sible that a statute of the United States 
might be so obnoxious in a particular region, 
or to a particular state, as that the local 
functionaries would refuse to obey it, and 
would interfere with the officers who were 
charged to give it force, even by arresting 
and imprisoning them. In direct anteced- 
ence, therefore, to the section under consid- 
eration, they framed two other sections of 
the same statute, one authorizing the mili- 
tary forces of the United States to be em- 
ployed in aid of the judicial power; the other 
authorizing a resort to especial jaUs for the 
safe-keeping of United States prisoners. It 
was necessary to go one step further. The 
military power might enforce the execution 
of the laws, when the marshal had failed 
and been made a prisoner himself for at- 
tempting to execute them; the prisons 
specially constituted might detain those 
whom the military had arrested; but the of- 
ficer of the law, arrested in the discharge of 
his duty, imprisoned for the offense of at- 
tempting to discharge it, perhaps at the suit 
of the resisting state, more probably at the 
instance of some private grief, what was to 
become of him? 

This seventh section meets the case, and 
gives the remedy. Is it credible that wise 
men, framing a statute for such an emergen- 
cy, meant to deny to their judges to hear the 
wrong before they adjudicated the redress; 
or to draw upon the consciences of the men 
who had instigated the outrage on their of- 
fi,cers, and to accept the recorded formalities 
by which theouti'age had been consummated, 
as the only reliable and legal means of as- 
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certaining facts and legitimate deductions 
from them? 

It is not to be questioned, tiiat there have 
been men in some quarters of the country, 
whose efforts, if successful, would have made 
this section as applicable in spirit, as it is 
in terms, to cases under the fugitive slave 
law; and I do not see the cu'cumstanees 
which at the present moment should make 
its reasonable construction, and the proper 
mode of giving it effect, different. 

The whole course of the argument goes to 
show that the section applies alike to ail 
cases in which an officer is imprisoned be- 
cause of acts done in pursuance of the United 
States laws. It is altogether a fortiori, that 
the relief must extend to cases of arrest un- 
der civil process. The suit of an individual 
has no claims to superior dignity or consid- 
eration over a prosecution instituted by the 
state; nor is it generally as well considered, 
or as rightful. 

I pass over the argument, which supposes 
that I am about to try this cause between 
the parties, to the exclusion of a jury. It is 
simply founded in mistake. I can neither 
acquit nor convict. Nor can my action ar- 
rest the proceedings in the state court, nor 
have any effect on the trial there. The act 
of congress, which gives to revenue officers 
the right to bring themselves for trial into 
the circuit com-t, when their official conduct 
is in question, does not extend to the officers 
of the law. 

If, therefore, there was such a case made 
out ex parte by Thomas, and such as, prima 
facie and on his affidavits, showed an abuse 
of authority by the officers, I should hear the 
evidence which they wished to offer to re- 
pel it. But it is not necessary for me to do 
this, for there is in truth nothing in them 
which sufficiently connects any of the United 
States officers with the acts of violence of 
which Thomas complains. 

There is nothing in them to show by whom 
he was wounded, nor in what manner, nor 
under what provocation, nor with what at- 
tending circumstances, nor who pursued, or 
menaced, or cried 'Shoot him," or fired or 
presented pistols. The relators are in no 
wise connected with any of these incidents, 
except that two of them are doubtingly and 
imperfectly refen-ed to as having witnessed 
the scene near the river bank, and a third 
as having, a little while after the affair was 
over, given his name to a gentleman who 
inquired for it. As to Keith, the fourth 
named defendant in the writ of capias, he is 
neither named, nor described, nor alluded to. 

And beyond this, there is nothing before 
me. The plaintiff himself, who could have 
sworn clearly and affirmatively to all the 
merits of his case, had made no affidavit. 
He could have told us how it came to pass 
that he was wounded, and whether he was 
the aggrieved or the aggressor in the affray. 
If he was not in fact the fugitive named in 
the warrant, and resolutely perilled his own 



life by assailing the lives of those who were 
charged to apprehend him — or if they tran- 
scended their authority, and he was beaten 
without cause; his affidavit might have pos- 
sessed us of it all, without a resort to in- 
ference or rumour. He too could have identi- 
fied the parties that beat, or shot, or menaced 
him. 

What others have sworn to, not only fails 
to implicate the relators in any act of vio- 
lence whatever, but it leaves it absolutely 
to be guessed at, whether the plaintiff has 
been wronged at all. I cannot but wish that 
his personal affidavit had been found with 
the rest. He is absent; but he has consti- 
tuted and instructed counsel, and I am jus- 
tified in assuming that they have not failed 
to apprise him that his own statement, un- 
der oath, was the usual and might be, per- 
haps, the indispensable condition of success 
in his application to imprison the relators. 

I have already had occasion to observe, 
that in a case arising under this statute, I 
cannot feel myself restricted by the practice 
that governs applications for bailable process. 
But I think it safe to avail myself of the 
light which that practice reflects. "No plain- 
tiff," says Judge Sergeant, in the case of 
Nevins v. aierrie, 2 Whart. 500, "can be con- 
sidered entitled to demand bail for a cause 
of action which he can neither positively 
swear to, nor allege sufficient facts and cir- 
cumstances in the affidavit to satisfy the 
judge of its existence." Equally safe, it 
seems to me, would be the rule, that an of- 
ficer of this court should not be detained in 
prison for an alleged abuse of his powers, 
without either a positive oath of merits from 
the plaintiff, or a sworn detail of circum- 
stances to supply its place. Relators dis- 
charged. 

The Third Case. 

The prisoners had not been discharged very 
long before they were arrested a third tinle, 
by the sheriff of Philadelphia county, under 
a bench warrant of outlawry from the quart- 
er sessions of Luzerne county, based on an 
indictment found there by the grand jury, 
charging them with riot, assault and bat- 
tery, and assault with attempt to kill; but 
not settmg forth that the parties indicted 
were officers of the United States, nor that 
these alleged crimes had been committed 
while they were acting or professing to 
act in pursuance of a law of the United 
States, or ujider some order, process, or de- 
cree of some judge or court thereof. The 
prisoners had recently presented a petition 
for a habeas corpus, in which petition they 
averred, that all their action in the matter 
which forms the subject of indictment was 
lawful on their part, and in pursuance of a 
legal warrant directed to them by a duly 
constituted commissioner of the United 
States, and indorsed by one of the justices 
of the supreme court. 

On the return of the writ, the petitioners 
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offering to prove tJiese facts, it was objected, 
by >Ir. D. P. BroT^n, that they were con- 
cluded by the warrant and indictment, and 
that this indictment not setting forth any 
case which could give this court jurisdiction 
to interfere under the act of congress of 
March 2, 1833, c 57, § 7,2 akeady stated, 
the court could not go behind it; and it 
was argued that if the federal courts could 
do what the petitioners asked, it could con- 
sider the case of every indictment found in 
any state, and, if they saw fit, discharge 
the party indicted; that this would lead in- 
evitably to a conflict of state and federal 
jurisdiction, impossible to co-exist with un- 
ion; and that, in this present case, conced- 
ing that the indictment was for an abuse of' 
process, this court ought not to interfere 
and withdraw the accused from trial in the 
court where they were indicted, and which 
had first got jurisdiction of the case; be- 
cause, if it did so, it would interfere with a 
settled rule of law, and there being no pow- 
er under any act of congress to try and con- 
vict the parties now indicted for an abuse of 
process, they could not be indicted, tried nor 
convicted at alL 



After argument on the other side, by IVlr. 
J. W. Ashmead, TJ. S. Dist Atty,, the opinion 
of the court, Judge GKIER having been ab- 
sent at "Washington during the hearing, was 
delivered in substance as follows: 

KANE, District Judge. This is one more 
branch of the controversies— I sincerely hope 
it may be the last— that have grown out of 
the attempted arrest of a fugitive slave in 
Luzex'ne county, some time since. 

In deciding the case that was before me in 
February last between the same parties, I 
adverted to the spirit of the section of the act 
of congress of March 2, 1833, c. 57, under 
which I have awarded the writ of habeas cor- 
pus in this ease, as this spirit is illustrated hj 
the context, and by the time and circum- 
stances of its enactment. On this point I 
have nothing to add. The phraseology of 
the statute is unequivocal in its import, and 
entirely consonant with its apparent object. 
It applies in broad and general terms to aE 
officers of the United States, by whatever 
law or authority confined— with only this 
limitation, that the confinement must be for 
an act done or omitted in pursuance of a law 
of the United States, or in obedience to pro- 
cess of the federal courts. 

This limitation presents the only question 

2 That either of the justices of the supreme 
court, or a judge of the district court of the 
United States, in addition to the authority al- 
ready conferred by law, shall have power to 
grant writs of habeas corpus in all eases of a 
prisoner or prisoners, in jail or confinement, 
where he or they shall be committed or con- 
fined, on or by any authority or law, for any 
act done, or omitted to be done, in pursuance of 
a law of the United States, or any order, pro- 
cess, or decree of any judge or court thereof. 
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on which I have to pass. I am not called 
upon to inquire by what form of process the 
relators are held, by whom it was solicited 
or authorized, or issued or executed; but 
whether our officers are or are not imprison- 
ed for acts done by them in pursuance of law 
or process. This is clearly in part a ques- 
tion of fact; and it seems to me that in de- 
termining it^ I cannot be restricted to the 
evidence which may be found among the 
records of another court. 

An illustration or two, not altogether with- 
out suggestive analogies in the history of 
our times, may make this plainer than a 
studied argument. If in a momentary fer- 
vour, a state should so far forget the con- 
stitution of the United States as to denounce 
every apprehension of a fugitive as a battery 
or a riot, and a court were to sentence the 
marshal's officers because they had obeyed 
the act of congress of 1850 [9 Stat 462]; or, 
if the statute of a state had inhibited the col- 
lection of duties on imported goods, and the 
state court had imprisoned an officer of the 
customs for disregarding the enactment; or, 
if a state, in the transcendental spirit of re- 
form, should forbid the infiietion of capital 
punishment within its borders as a crime, and 
her courts were to convict our marshal of 
felony for executing our writ that com- 
manded him to infiict it; can any one doubt, 
whether, under the words or according to the 
spirit of this section, it would be my duty 
to discharge him? A federal officer, under- 
goiag imprisonment for an act definitely en- 
joined on him by the laws and process of the 
United States! 

And yet, I can well imagine that the rec- 
ord in either of these cases would say noth- 
ing of the official character of the prisoner, 
or of his justification under the authority of 
the general government If, then, the act of 
congress is to be made operative for the 
protection of the officer, he must be permitted 
to go behind or beyond the record, under 
which he is 'confined. And if he could 
claim to do this, even after conviction, how 
much more clearly before? If jiot concluded 
by the result of a trial, of which he had 
notice, and in which he perhaps took part, 
how much more clearly not by the prelimi- 
nary action of a committing magistrate, or 
the ex parte finding of a grand jury! 

The rule which has been referred to, as 
obtaining so generally in the cases of con- 
current jurisdiction, that the court, which 
first asserts jurisdiction, shall retain it to 
the end, does not apply. That is a rule of 
comity, founded on the general convenience, 
seeking to avert a conflict of action between 
two sets of courts. It assumes that the 
jurisdictions are concurrent, and the con- 
troversies the same. 

But in cases like that before me, either 
the subjects of controversy in the two 
courts are not the same, but the proceed- 
ings involve differing questions of law or 
fact; or invoke differing modes of relief or 
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censure; or else, all these being the same 
in the two courts, it was the object and 
purpose of the act of congress to make the 
jurisdiction of the federal court revisory, 
and its action controlling, for the very rea- 
son that otherwise, such a conflict might ex- 
ist between the two. On the first of these 
suppositions, there has been no prior as- 
sertion of jurisdiction, by the tribunal of 
the state; on the other, the relation of the 
federal to the state courts is adversary 
rather than concurrent. In a word, then, as 
I read the section, it is my duty to hear 
and determine, notwithstanding the pro- 
ceedings that have been had before a state 
court, just so far as may bear upon the 
question of the relators' right to a discharge 
under the laws of the United States. But 
no further. I am not to decide the ques- 
tion of their guilt or innocence upon the 
charges prefeiTed in this indictment. I have 
no authority to do this, either without or 
with a jury. My duties are performed when 
I have released the prisoner from unlawful 
imprisonment; for that imprisonment is un- 
lawful, however formal it may be, that af- 
fects to punish for an act enjoined or jus- 
tified by the supreme law of the land; or 
when I have remanded him to abide his 
sentence, or to take his trial. 

It has been urged that my order, if it 
shall withdraw the relators from the prose- 
cution pending against them, will in ef- 
fect prevent their trial by jury at all, since 
there is no act of congress under which 
they can be indicted for an abuse of pro- 
cess. It will not be an anomaly, however, 
if tbe action of this court shall interfere 
with the trial of these prisoners by a jury. 
Our constitutions secure that mode of trial 
as a right to the accused; but they nowhere 
recognize it as a right of the government, 
either state or federal, still less of an in- 
dividual prosecutor. The action of a juiy 
is overruled constantly by the granting of 
new trials after conviction; it is arrested 
by the entering of nolle prosequis while the 
case is at the bar; it is made inefEectual at 
any time by the discharge on habeas cor- 
pus—it is in many cases controlled, or even 
negatived in advance, by the judge's cer- 
tificate of probable cause. And there is no 
harm in this. No one imagines that because 
a man is accused, he must therefore of 
course be tried. Public prosecutions are not 
devised for the purpose of indemnifying 
the wrongs of individuals— still less of re- 
taliating them. Their objects are general: 
they look to the public well being; and if 
this can be more readily or more certainly 
promoted by withholding the cause from 
trial than by pressing it on to a verdict, it 
is politic, and it is not unjust, so to with- 
hold it. 

Yet, though the marshal or his deputy 
cannot be tried by a jury, if he has acted 
in obedience to federal process, he may 
still be punished if he has abused it, and 



that by the court itself from which the 
process issued. The misbehaviour of any 
of our officers in their official transaclions 
is a contempt, specially excepted from the 
operation of the act of 1831 [4 Stat. 4S8]; s 
and being so excepted, it remains within 
our judicial cognizance. "We may vindicate, 
therefore, the abuse of our process in the 
most summaiy manner, and with an em- 
phasis of censure that can rarely be in- 
commensurate with the offence.4 

And on the other hand, there seems to be 
good reason why the court which issued the 
writ should itself judge of the fidelity with 
which it has been executed," and either pun- 
ish or protect its ministerial officer. The 
process is not merely a warrant, but a man- 
date also, to be obeyed by the officer with- 
out regard to his judgment of its propriety, 
or his sympathies, or his fears. And the 
same local statute, the same sectional ex- 
citement, the same indignant feeling, wheth- 
er enlightened and honest, or the reverse 
of both, which denounces the marshal for 
execution of a writ, should more properly 
condemn the judge for awarding it. It is 
right that the responsibility should attend 
upon the discretion. But all this is for- 
eign to the question before me. 

If the evidence shall present the case of 
an imperfect justification; if it shall show 
that these relators, or any of them, have 
transcended the rightful limits of their au- 
thority, and have wilfully or ignorantly vio- 
lated the law, no considerations of policy or 
sympathy will press upon this court to res- 
cue them from punishment, by withholding 
them from the tribunal which demands their 
pl'esence. But, on the contraiT, if it shall ap- 
pear before me that they honestly and right- 
fully sought to execute their writ; that they 
employed force only because it was needed, 
and no more than was needed;— they must 
not be withdrawn from their daily recur- 
ring official duties, and sent away with the 
sanction of the court, under whose mandate 
they have acted, and by whom their action 
has been approved, to take their trial in a 
distant part of the country. I have unre- 
served confidence in the ability, integrity, 
and patriotism of the court from which this 
bench warrant has issued; but I may not 

3 By which it is enacted, "that the power of 
the several courts of the United States to issue 
attachments and inflict summary punishmpnts 
for contempt of court, shall not b6 construed to 
extend to any case, except the misbehaviour of 
any person or persons in the presence of the said 
courts, or so near thereto as to obstruct the ad- 
ministration of justice, the misbehavioiu: of any 
of the oflOlcers of the said courts in their oflScial 
transactions," &;c. 

* It is possible, for the reason which is sug- 
gested by the argument in the test, that while 
the act of congress of 1883 provides for the 
transfer to the federal court by certiorari of 
proceedings instituted in the state courts against 
officers of the revenue, it makes no such provi- 
sion for tbe case of officers of the law; the law 
of contempt being regarded as adequate to the 
punishment of abuses of legal process. 
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deny to these relators a discharge from 
wliat I deem unlawful imprisonment, how- 
ev&r content I might be to submit my own 
liberty or honour to the guardianship of 
the learned justice who presides there. 

I must therefore proceed to hear the case 
on its merits under the act of congress, 
and to that end must receive the evidence 
which is offered by the relators. 
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JENKINS V. ARMOUR et al. - 

re Biss. 312; i 14 N. B. R. 276; 8 Chi. Leg. 
News, 267i 22 Int. Rev. Rec. 169.] 

District Courts N. D. Illinois. Feb., 1875. 

Stock-Noxes in Insolvbst Company— Set-Ofp — 
Thust Fund — Intebest. 

1. A stockholder in an insurance company ren- 
dered insolvent by a fire cannot escape his liabil- 
ity on a stock-note, by presenting a certificate 
of indebtedness on one of the adjusted policies 
and withdrawing his note. 

2. Such a note constitutes a -trust fund for the 
benefit of the creditors of the company, and the 
transaction is in effect a conversion of the com- 
pany assets. 

3. The stockholder must pay interest from the 
date of the withdrawal of his stock-note. 

These were seven suits [by Robert E. Jen- 
kins, assignee of the Commercial Insurance 
Company of Chicago] against as many dif- 
ferent defendants [Joseph P. Armour and 
others], on stock-notes given to the company. 
At the time of subscribing for the stock each 
stockholder paid twenty per cent, in cash 
and gave his note to the company for the bal- 
ance, without interest, payable upon demand 
when needed to pay losses. The dividends 
from time to time declared by the company 
had been applied upon these notes, until, at 
the time of the great Chicago fire of Oc- 
tober 9, 1871, there was only thirty-five per 
cent, remaining unpaid on the notes. Soon 
after this fire, each of these defendants pur- 
chased policies from other persons, and pro- 
cured their adjustment by the company, tak- 
ing certificates of loss for the amount, vfhich 
certificates they then surrendered to the 
treasm'er at par in payment of their stock- 
notes. 

Hutchinson & Luff, for assignee. 
Upton, Boutell & Waterman, for Armour. 

BLODGETT, District Judge. There can 
be no doubt that each of these defendants, at 
the time of the transactions alleged, knew of 
the insolvency of the company, and dealt 
with It upon that basis. The object of each 
of them was to obtain payment to them- 
selves in full of their claims, notwithstand- 
, Ing the fact that such payment would be a 
withdrawal of the assets of the company 
from other policy-holders; for these notes 
against the several defendants were in effect 

1 [Reported by Josiah H. Bissell, Esq., and 
hPi'u reprtntoJ by permission.] 



cash, and the amount thereof should have 
been paid in cash into the treasmy of the 
company for distribution among the credit- 
ors. The defendants were all responsible, 
and the contingency having arisen when the 
cash was needed upon these notes to pay 
losses, it became their duty to pay it into 
the company. 

Following the law, then, as laid down in 
Hitchcock V. Rollo [Case No. 6,535] and Saw- 
yer V. Hoag [Id. 12,400], decided by Judge 
Drummond in this comt, and in the latter 
case as decided in the supreme court (17 
Wall. [84 U. S.] 610), [and particulai'ly the 
principles laid down by Judge Drummond in 
Scammon y. Kimball, Case No. 12,435], a 
there can be no doubt but that such sm*- 
renders and transfers were a fraud, and such 
a fraud as "would be set aside by the court 
without special reference to the provisions of 
the bankrupt law [of 1867 (14 Stat. 517)]. 
The stock-notes were a part of the capital 
stock of the company, and as such were a 
trust fund for the creditors, and by collusion 
with the officers of the company, the defend- 
ants withdrew them from the treasury. The 
fact that some of the defendants were also 
officers of the company made no difference, 
and those who were only stockholders are 
equally liable. 

An important question, and one not easy of 
solution, arises as to the time when interest 
should begin to run on these stock-notes, 
whether from the date of demand by the as- 
signee, or of the exchange by the stockhold- 
ers of these certificates for their notes. As 
against the company, if it had continued 
solvent, interest would only .run from the 
time of a proper demand; but in these cases 
the liability of the defendants arises from 
their own acts under circumstances where 
they are properly chargeable as trustees. 
They, in fact, wrongfully converted to their 
own use the assets of the company at the 
time when they made these exchanges. 
They received payment of debts in full from 
the company when they knew it to be hope- 
lessly insolvent, and withdrew from the 
treasury of the company their notes, which 
were valuable assets. The effect is the same 
as though they had taken and converted the 
amount in cash from the coffers of the com- 
pany, and therefore they come within the 
rule that a trustee must pay interest fi-om 
the date of conversion. 

Judgment for plaintiff in each case, with 
interest at six per cent, from date of with- 
drawal of stock-note. 

NOTE. A stockholder indebted to an insol- 
vent corporation for unpaid shares, cannot set 
off against this trust fund for creditors, a debt 
due. him by the corporation. The fund arising 
from such unpaid shares must be egually divided 
among all the creditors. Sawyer v. Hoag [17 
Wall. (84 U. S.) 610]. A debt of one, insolvent, 
purchased by his debtor, immediately prior to the 
filing of a petition in bankruptcy, and purchased 
in order to set the same off against his indebted- 

2 [From 14 N. B. R. 276.] 
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nes^s, is protected by the bankrupt act; it only 
forbids the set-off of claims purchased after the 
petition is filed. Hovey v. Home Ins. Co. [Case 
No. 6,743]. 



Case No. 7,S61- 

JENKINS V. BOARD OF SUP'RS OJF CUL- 
PEPER COUNTY. 

[1 Hughes, 568.] i 

Circuit Court, B. D. Virginia. April, 1S76. 

Special Tax— Pailuke to Levy— Maspamus. 

Where the board of supervisors of a county 
charged by law with the duty of levying a spe- 
cial tax for the payment of the bonds and inter- 
est coupons issued for the erection of county 
buildings, had been negligent and inefficient in 
discharging their duty, a Ijnited States court will 
issue the writ of mandamus in favor of non- 
resident holders of overdue coupons, in favor 
of whom judgment had been recovered in the 
United States court, to compel the efiicient per- 
formance of their duty. 

Mr, John Howard moved the court for an 
absolute maBdamus in the case of Thomas 
B. .Jenkins, of Baltimore against the Board 
of Supervisors of the Coimty of Culpeper. 
He read the petition of Mr. Jenkins filed on 
the 12th of October, 1875, setting forth 
that under an act of the general assembly 
of Decembex', 1870, the county of Culpeper 
had issued bonds to the amount of fifteen 
thousand dollars, with interest coupons 
thereto attached, payable semi-annually, for 
the purpose of erecting a court-house and 
other public buildings in the county; that 
the bonds had been accordingly issued, and 
that several instalments of coupons, of 
which Mr, Jenkins was the holder, had 
fallen due and had been dishonored; that by 
the said act of assembly the board of super- 
visors were authorized to levy a special tax 
for the payment of the bonds and interest- 
coupons, and that the faith of the county 
was pledged to the payment thereof; that 
the board failed to perform their duty un- 
der the law; that Jenkins had accordingly 
brought suit in the United States circuit 
court upon the overdue coupons, and had 
obtained judgment thereon, upon which ex- 
ecution had been issued, and returned "No 
effects," and praying the court for a rule or 
mandamus nisi' against the board of super- 
visors, requiring them to show cause why 
an absolute mandamus should not issue, 
commanding them to pay the judgment and 
execution immediately, or in default there- 
of to levy a special tax, under the direction 
and supervision of the court, for that pur- 
pose. And it was shown that the rule had 
been accordingly issued and bad been duly 
sei*ved upon the board. 

Mr. O. U. "Williams appeared for the coun- 
ty of Culpeper, and filed the answer of the 
board of supervisors. The answer stated 
that the board had in December, 1874, pass- 
ed an order levying a special tax for the 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



purpose of paying the interest-coupons and 
of creating a sinking fund for the payment 
of the bonds themselves when they should 
become due; that the board had also passed 
orders directing the treasurer of the county 
to pay the coupons which had fallen due, 
and that no interest should be allowed on 
the coupons after their maturity. The 
board of supervisors thus claimed that they 
had done their whole duty in the matter, 
and their counsel contended that nothing 
fiu'ther could be required of them. 

Mr. Howard read the statutes, showing 
the jurisdiction of the board of supervisors 
under the law, and held that tmder all the 
circumstances of the case the board had 
been negligent of their duty, and had not 
properly exercised the powers with which 
they were clothed for a timely and effectual 
levy of taxes for the payment of the debt; 
that four semi-annual Instalments of cou- 
pons had fallen due and not a dollar had 
been paid, and that it was the legal duty 
and business of the board of supervisors 
not merely to have levied a special tax, but 
to have levied it in time to meet the cou- 
pons, and to have seen that the special pro- 
vision made for the payment of the coupons 
was fully carried out, and if necessary to 
levy other taxes for the purpose, and that it 
did not appear they had done so, and that 
upon the whole there had been a failure of 
duty on the part of the board and of the 
county, and that the court ought ih issue an 
absolute mandamus commanding the board 
of supervisors to pay, or cause to be paid, 
the judgment and execution which had been 
recovered and issued against the county, 
principal, interest, and costs, and also the 
costs of the proceedings for mandamus. 

THE COURT (BOND, Circuit Judge) en- 
tered an order awarding an imperative man- 
damus against the board of supervisors, 
commanding them, on or before the 1st day 
of February next, to pay, or cause to be 
paid, to Mr. Jenkins the amount of his judg- 
ment and execution, and costs, and the costs 
of the mandamus proceedings. 



Case No. 7,362. 

JENKINS V. BOYLE. 

[2 Cranch, C. 0. 120.] i 

Circuit Court, District of Columbia- June 
Term, 1816. 

Statute of Limitations — Taking Case Out of. 

The acknowledgment of the original cause of 
action, accompanied by a refusal to pay unless 
compelled by law, will not take the case out of 
the statute of limitations. 

[Cited in NiehoUs v. Warfield, Case No. 10,- 
234.] 

Assumpsit, upon a promise In writing to 
pay the debt of another if the latter did not 
pay in ninety days. The letter containing 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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the promise was shown to the defendant, who 
admitted the letter to he his, but said the 
plaintiff ought to get the money from the 
thh'd person, and that he would not pay un- 
less compelled by law. 

THE COURT (THRUSTON, Circuit Judge, 
absent) directed the jury that it was not a 
sufficient promise to take the ease out of 
the statute of limitations, under the de- 
cision of the supreme court of the United 
States, in the ease of Clementson v. "Williams, 
S Oranch [12 U. S.] 72. 
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Case ITo. 7,263. 

JENKINS v. CALVERT. 

[3 Cranch, 0. O. 216.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1S27. 

Landlord A2id Tenant — Frauddlent Removal 
OF Goods — Follotving by Landlord — Evi- 
dence OP Fraud — Receipt tor Rent op Pke- 
vioos Year. 

1. Goods fraudulently removed by the tenant, 
although not secretly or clandestinely, may be 
followed and distrained by the landlord. 

2. The tenant's removal of his goods before 
the expiration of the term, without the knowl- 
edge of the landlord, and without paying the 
rent, is a fact from which the jury may infer 
that the removal was fraudulent as to the land- 
lord. 

3. A receipt for the last year's rent, is evi- 
dence that the rent for the preceding years has 
been paid. 

Replevin. Mr. Key, for plaintiff [John 
Jenkins], prayed the court to instruct the 
jury, that if, &c. "the tenant removed the 
goods from the premises in the day-time, 
openly, and with the knowledge of the 
neighborhood, then the defendant [Edward 
H. Calvert] could not follow and distrain 
the goods, and the plaintiff is entitled to 
recover." 

Which instruction TB33 COURT refused 
to give (MORSELL, Circuit Judge, dissent- 
ing). 

Mr. Key then made the same prayer, with 
this addition, "unless the defendant shall 
prove to the satisfaction of the jvLvy, that 
the removal was fraudulently intended to 
prevent the landlord from distraining. And 
the circumstance of the landlord's not being 
apprised of the day of such intended re- 
moval, is no't a circumstance from which the 
jury may infer such fraud." 

Which instruction TBTE COURT also re- 
fused to give (MORSELL, Circuit Judge, dis- 
senting). 

Mr. Key then prayed the court to instruct 
the jury, that if, &c. the rent of 1825 was 
paid, and a receipt therefor given by the 
landlord, they ought to presume that the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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rents of the preceding years were paid also, 
unless the defendant should show that they 
were not paid. 

Which instruction THE COURT gave nem. 
con. 
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Case l^o. 7,364. 

JfeNKINS V. The CONGRESS. 

[2 Betts, D. C. MS. 1.] 

District Court, S. D. New York. Feb. 4, 1841. 

Lien for Supplies — Departure op Vessel. 

[Under Rev. St. N. Y. 18, pt. 3, tit. 3, a de- 
parture from the port where supplies have been 
furnished to a vessel, although with intent to 
return, destroys the lien ^ven by the statute.] 

[Cited in The Alida, Case No. 199.] 

[This was a libel by William B. Jenkins 
against the steamboat Congress (Philip 
Bonestal, claimant) for supplies furnished in 
the home port] 

The libel seeks to charge the boat in rem 
for the amount of a bill of ship chandlery 
furnished her by the libellant in 1839, In 
the port of New York. The libellant re- 
sides in New York, and the materials were 
furnished the boat at this place, at the re- 
quest of her then owner or master. The 
boat was then, and is still, owned in this 
state. The answer of the claimant alleges 
that the boat was employed durmg the year 
1839 as a passenger boat, and for towing 
between the city of New York and Sauger- 
ties, in the county of Ulster, which place she 
left on the 24th of December, on her last 
trip, and returned to New York. The claim- 
ants purchased her on the 23d of March, 
1840- Between the 20th and 24th of June, 
thereafter, she made two trips to Saugerties, 
carrying freight and passengers; on the 4th 
of July, she made a trip to Port Hamilton, 
and on the 20th of August made two trips 
between New York and Hempstead, Long 
Island. The libel was filed. 

Mr. Bowdoin, for libellant, contended that 
the libellant had a lien for these supplies, 
the boat being a domestic vessel, and that 
his remedy was not lost, because she had 
been to no other port than New York since 
they were supplied. Ports for navigation 
and trade are only such places as are ap- 
pointed and authorized by the sovereign for 
such purpose, and, under our laws, by con- 
gress. He cited 2 Rev. St p. 493, §§ 1, 2; 
Harg.'s Law Tracts, 46, 50, 53; 3 Durn. & E. 
[3 Term R.] 261; 1 Chit Commer. Law, 726; 
Com. Dig. "Navigation," E; Mortimer, Com. 
Diet "Port"; Jacob, Law Diet "Port" 

Mr. Shufeldt, for claimant, referred to 
state acts to show intent of legislature. 1 
Rev. Laws (1813) 130, § 1; Act 40th Sess. 
(1817) e. 60; 2 Rev. St 493; and also 17 
Johns. 54; 1 Wend. 557; 5 Wend. 565; 20 
Johns. 194; 3 Cow. 714. 



JENKINS (Case No. 7,265) 



[13 Fed. Cas. page 456J 



BBTTS, District Judge. Although the 
claims of material men are intriBsically of a 
maritime character, and as such fall within 
the cognizance of courts of admiralty, yet 
the general jurisdiction is so far modified in 
this respect in our courts, that it is not 
exercised over domestic vessels, in behalf of 
resident creditors, except in consonance with 
the local law. The General Smith, 4 Wheat. 
[17 U. S.] 438; Peyroux v. Howard, 7 Pet. [32 
U. S.] 324; Phillips v. The Thomas Scatter- 
good [Case No. 11,106]; Davis v- New Brig 
[Id. 3,643]. The rights of the parties are 
also measured in such cases by the law of 
the particular state in which the court sits. 
The Robert Fulton [Id. 11,890]. The pro- 
visions of the state law applicable to the 
subject are in the Revised Statutes Opart 3, 
tit 3). "Whenever a debt amounting to §50 
or upwards, shall be contracted by the mas- 
ter, owner, agent or consignee of any ship or 
vessel, within the state, for such provisions 
or stores furnished within the state, as may 
be fit and proper for the use of such vessel 
at the time when the same were furnished, 
such debt shall be a lien upon such ship or 
vessel, her tackle, apparel and furniture; and 
shall be preferred to all other liens liiere- 
on, except mariner's wages." Section 1. 
There is no dispute but that the demand of 
the libellant falls within the provisions of this 
act. The controversy between the parties 
rests upon the question whether the privi- 
lege now exists, and can be enforced by 
this action. The second section of the same 
act provides that, "When the ship or vessel 
shall depart from the port at which she was 
when such debt was contracted, to some other 
port within this state, every such debt shall 
cease to be a lien, at the expiration of twelve 
days after the day of such departure, and in 
all cases such liens shall cease immediately 
after the vessel shall have left the state." 
The general bearing and intent of this limita- 
tion is sufELciently manifest Whether the 
particular creditors enumerated in the stat- 
ute are given this privilege because they en- 
joy the same imder the civil law and law 
maritime,— as was manifestly the design of 
the first act in 1817 (1 Rev. Laws, 130, § 11),— 
or whether, because some of the credits at 
common law entitle the creditor to retain pos- 
session of the vessel until his debt is satis- 
fied, the legislature meant to place the others 
in the same class, and extend the advan- 
tages and privileges of a bailment (locatio 
operis faciendi) for a short term of time be- 
yond the continuance of the actual posses- 
sion, the language of the statute is plain 
and significant to denote that the running 
out of the limitation is to be an absolute 
bar to the remedy in rem. And it js further- 
more manifest that the departm'e of the ves- 
sel acts upon the right of the creditor as the 
surrender of possession does upon that of 
a bailee, without regard to the consideration 
of her retm'n later or sooner to the place 
where the debt was conti-acted. The posses- 



sion of a bailee, once waived or given up, 
cannot be reclaimed (Story, Bailm. 373), al- 
though the thing remain continually within 
his reach; and so this departure of the ves- 
sel, in the mode pointed out by the statute, 
severs the lien, and it can never afterwards 
be reclaimed. *Tt shall cease immediately 
(the act declares) after the vessel shall have 
left the state." And this necessarily pre- 
supposes her return within the state, where 
the law might otherwise affect her. As, in 
this last clause of the section, the legisla- 
ture most clearly have reference to a tem- 
porary departure, and not a final one, the 
like language in the preceding number must 
be xmderstood in the same sense. Twelve 
days after the day of the departure of a 
vessel from the port where the debt was con- 
tracted, to some other port within the state, 
as definitely and absolutely bars the lien 
against her as does her departure from the 
state. In so far, then, as the argument aims 
at an interpretation of the act which shall 
uphold the lien unless the vess^ leaves the 
port without intent to return, it cannot be 
sustained. 



Case mo, 7,365. 

JENKINS V. EINSTEIN et al. 

[3 Biss. 128.] 1 

Circuit Court N. D, Illinois. July Term, 1871. 

Fbaudxjlext Conveyance— Intent op Both Par- 
ties MUST Appear— IsADEQOAcr of Considera- 
tion MUST BE G-ROSS — PURCHASE WITHOUT AB- 
STRACT OF Title— Usury — Sale to Attorney 
— When Valid — ^Depreciated Notes — Loose 
Conversations. 

1. To set aside a conveyance as made to hin- 
der and defraud creditors the intention of both 
parties must be shown. 

2. Testimony of witnesses as to the value of 
property at an anterior date commented upon. 

3. To set aside a conveyance for inadequacy 
of consideration, the consideration must be gross- 
ly inadequate, and such as to clearly indicate 
the existence of unfair dealing, fraud, imposition 
or oppression. 

4. The fact that an attorney, who thinks that 
he knows the title, has confidence in the vendor, 
and purchases without an abstract or examina- 
tion of title, is not a proof of fraud. 

5. The fact that the negotiator of a loan, who 
personally guaranteed the paper, received a large 
compensation for so doing, does not vitiate a 
conveyance made to" him in settlement of a part 
of the loan which he was afterwards compelled 
to take up. 

6. It seems, than an assignee cannot set aside 
a transaction of the bankrupt on the ground of 
usury. 

7. To set aside a conveyance made to his at- 
torney by a party in embarrassed circumstances, 
it must be shown that he had been consulted in 
regard to the particular transaction, or that he 
was in a position to take an unfair advantage. 

8. The fact that their relations were intimate 
and that the vendor expected to be able to re- 
purchase on favorable terms, does not make the 
conveyance a simple security for indebtedness. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reijrinted by permission.] 
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9. The fact tliat a part of the consideration 
was the paper of the firm to which vendor be- 
longed, which was then only worth a part of its 
ia.ce, does not, at common law, vitiate the trans- 
action. 

10. Loose conversations or statements should 
not be allowed to change the character of a con- 
veyance, and subsequent parol promises by l^e 
vendee to give the vendor the advance in the 
propertv, and offers to convey to any one who 
would take it off bis hands, are without consid- 
eration, and cannot be enforced either in law or 
equity. 

In equity. This was a bill filed by Robert 
E. Jenkins, assignee of John K. Pollard, 
against Morris Einstein, Arthur D. Rich and 
Calvin P. Austin, to set aside a conveyance 
of certain real estate made by Pollard to 
Rich, and alleged to be with intent to hinder 
and delay his creditors. 

During the year 1866, and for several years 
prior thereto, Pollard was engaged in busi- 
ness in Chicago as a member of the firm of 
Pollard, Doane & Co., a wholesale grocei-y 
bouse transacting a large business and in 
good credit, and also of the firm of R. M. 
'Whipple & Co., real estate agents and gen- 
eral speculators. The defendant Rich, a law- 
yer of the same city, had frequently acted as 
attorney for Pollard and had had consider- 
able financial transactions with Mm, and 
had, from time to time, advanced him sums 
of moriey. In June, 1865, the firm of R. M. 
Whipple & Co., then claiming to be entirely 
solvent, was pressed for money and applied 
to Rich for a loan of $20,000, and through his 
Influence the loan was procured from third 
parties on the notes of R. M. Whipple & Co., 
who paid Rich for his commission in the ne- 
gotiation the sum of §3,750, Rich personally 
guaranteeing $15,000 of the notes. This loan 
was pi-ociired at the express request of Pol- 
lard, who gave his personal promise to Rich 
to see it paid. Part of the notes were paid 
by the firm, but the balance Rich was com- 
pelled to take up, and in October, 1866, Rich 
still held $8,000 of the paper. At that time 
the affairs of R. M. Whipple & Co. had be- 
■come badly embarrassed, and Pollard be- 
■came alarmed in regard to its effect upon 
his grocery firm. At Pollard's request Rich 
then went with him to consult Whipple at 
Pithole, Pennsylvania, in regard to paying or 
securing this paper, and arranging for other 
liabilities of the firm then past due; but 
nothhig was accomplished. On the 16th day 
•of November, Pollard conveyed to Rich cer- 
tain property on Fourth avenue, Chicago, for 
the expressed consideration of $25,000, made 
up as follows: Notes of R. M. Whipple & 
■Co., held by Rich, $8,000; mortgage notes, 
guaranteed by Whipple, $3,000; checks of 
R. M. Whipple & Co. to J. K. Pollard, $9,000; 
and the balance, $5,000, in Rich's own note, 
■due in one year, secured back on the prop- 
erty. At the same time he also conveyed to 
Rich certain property on the corner of Wa- 
bash avenue and Thirteenth street, for the 
-expressed consideration of $15,000, as fol- 
lows: $5,000 in cash, and his two notes for 



(Case No. 7,265) JENKINS 

$5,000 each for the balance, due in twenty 
and thirty days, respectively, which notes, 
were paid on maturity. On the 11th of 
aiarch, 1868, Rich conveyed to Austin the 
Wabash avenue property for $26,000, cash. 
On the 15th of January, 1809, he conveyed 
the Fourth avenue property to Einstein for 
$26,500; $14,000 cash and $12,500 secured 
back by mortgage on the property, which 
mortgage Rich still owned at the time of the 
suit; and the bill charged the pm-chasei's 
with notice of all of complainant's equities 
as set up in the bill. 

Prior to the execution of the deeds by Pol- 
lard to Rich two judgmaits had been recov- 
ered against him in the superior court of Chi- 
cago, amounting to over $10,000, upon which 
executions were issued and levied, and the 
property sold at sheriff's sale. Rich knew 
nothing of these judgments until after the 
sheriff's sales, and .soon after the time for 
redemption had expured, he bought them up 
for $13,000, taking a conveyance from the 
purchasers to himself. Rich, in his answer, 
denied all allegations in the bill charging 
him with fraud, and insisted that he was a 
bona fide purchaser for a valuable and ade- 
quate consideration. The facts further ap- 
pear in the opinion. 

George P. Harding and Milton T- Petere, 
for complainant 

The creditors, or the assignee, have the 
right to avoid a conveyance prior to their 
right or lien, by showing it usm-ious or fraud- 
ulent. Dix V. Van Wyek, 2 Hill, 522; Post 
V. Dart, 8 Paige, 642; Thompson v. Yan 
Vechten, 27 N. Y. 568; Schroeppel v. Corn- 
ing, 5 Denio, 236; Valentine v. Conner, 40 
N. T. 254. Conveyances made with intent to 
defraud or defeat creditors will be void, al- 
though there may be in the strictest sense a 
valuable consideration, nay an adequate con- 
sideration. 1 Story, Eq. Jur. § 369; Rogers 
V. Evans, 3 Ind. 576; Moyer v. McCullough, 

I Cart [Ind.] 339. This is a seci-et reserva- 
tion of the surplus of the value of the prop- 
erty, viz., of a benefit in the right of redemp- 
tion upon a conveyance absolute in form. 
This is admitted to be fraud by all courts. 
McCulloch V. Hutchinson, 7 Watts, 434; 
Smith V. Lowell, 6 N. H. 67; Smith v- Smith, 

II N. H. 460; 1 Am. Lead. Gas. 71. An at- 
torney cannot buy of or against his client. 
He has a duty to perform inconsistent with 
the character of purchaser on his own ac- 
coimt Van Epps v. Van Epps, 9 Paige, 237. 
He is a tinistee. Howell v. Baker, 4 Johns. 
Ch. 118. The principle that a client is pro- 
tected in his contracts witii his attorney is 
deemed so important that the client is al- 
lowed to set aside a fraudxilent assignment 
to his attorney; prevailing over general rule 
that one party to a fraud, standing on equal 
footing, cannot be relieved against the other. 
Ford V. Harrington, 16 N. Y. 285; 1 Story, 
Eq. Jur. 300-310; Thallhimer v. Brinckej-- 
hoff, 20 Johns. 396; Osborne v. Williams, IS 
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Yes. 379; Anon. 16 Abb. Pr. 423. Courts sbonid 
set aside or disregard them. Presumption is 
tliat tbey are unfair. Story, Bq. Jur. 310-313; 
Jennings v. McConnel, 17 111. 148; Evans v. 
Ellis, 5 Denio, 644; Mason v. Ring, 3 Abb. 
Dec. 210; 11 Paige, 467; Case v. Carroll, 
3.5 N. Y. 385; Hitcbings v. Yan Brunt, 38 N. 
Y. 335; Brock v. Barnes, 40 Barb. 521; Starr 
V. Yanderbeyden, 9 Jobns. 253; De Rose v. 
Fay, 3 Edw. Cb. 3G9; Howell v. Ransom, 11 
Paige, 538; Jones v. Thomas, 2 Younge & 
C. Exch. 517; Wood v. Downes, IS Yes. 120; 
Bellew Y. Russel, 1 Ball & B. 96; Arden v, 
Patterson, 5 Johns. Ob. 44. 

Rich & Thomas, for defendant Rich. 

When the transaction between client and 
attorney is disconnected from that relation, 
they stand upon the rights and duties com- 
mon to other persons. Story, Eq. Jur. §§ 
310, 313, and notes, and eases cited; Montes- 
quieu v. Sandys, 18 Yes. 313. To rescind a 
contract on the ground of inadequacy of con- 
sideration it must be shown to be grossly in- 
adequate. Baldwin v. Dunton, 40 111. 195; 
Osgood Y. Franklin, 2 Johns. Ch. 23. Parol 
evidence of any contemporaneous conversa- 
tion, understanding or agreement of the par- 
ties, inadmissible to show that a deed abso- 
lute on its face, was only intended as a mort- 
gage. Sutphen y. Cushman, 35 111. 190; Mc- 
Artee v. Engart, 13 111. 242. 

Rosenthal & Pence, for defendant Ein- 
stein. 

BLODGETT, District Judge. The whole 
case centers around this transaction, the 
complainant alleging that it was fraudu- 
lent: 1st. Because it was made with intent 
to hinder, delay and defraud the creditors 
of Pollard. 2d. Because Pollard was impos- 
ed upon as to the amoimt of indebtedness 
held by Rich against him and against the 
firm of R. M. Whipple & Co. 3d. Because 
Rich occupied a confidential relation to Pol- 
lard as his attorney, and took advantage of 
that relation to impose upon him. 4th. That 
if the conveyances are valid for any pur- 
pose, they are in the nature of security for 
the actual indebtedness existing, and should 
only be held valid to that extent; that an ac- 
count should be stated between Pollard and 
Rich, and redemption allowed upon payment 
of the amount found due, it being assumed 
that the evidence establishes the fact that 
there was an express contemporaneous 
agreement between them, that any advance 
in the value of the property should enure 
to the benefit of Mr. Pollard. 

1. Were these deeds made with intent to 
hinder, delay or defraud the creditors of 
Mr. Pollard? This transaction was on the 
16th day Of November, 1866. As the law 
then stood, debtors in failing circumstances 
were allowed to prefer their creditors, and 
our courts sustained such preferences where 
there was no fraudulent act as between the 



parties, enabling the creditor preferred to- 
absorb an undue share of the property. 
It will be seen from the evidence in the 
ease, that there was some bona fide indebt- 
edness which Pollard was both legally and 
morally bound to pay. The evidence of Rod- 
ney M. Whipple has been taken in this case 
with a view to reduce the aggregate amount 
of this indebtedness. This witness had been 
guilty of the grossest breach of trust to- 
wards Rich, in the abstraction of a part of 
his collateral securities for this indebted- 
ness. He had, on one occasion, visited 
Rich, and assured him that a certain col- 
lateral note held by him, would be paid 
that day if presented, and that he would 
collect and return the money. Rich entrust- 
ed him with the note. He obtained the 
money and converted it to his own use, 
thereby rendering himself a proper subject 
for criminal prosecution. But on the faith 
of Pollard's pledge that no harm should 
ultimately result from this transaction, Rich 
did not prosecute. 

Pollard's evidence is also taken, and he 
attempts to explain and show that by va- 
rious transactions, from time to time, he 
had succeeded in reducing this indebted- 
ness. But Rich held the notes referred to; 
he had Pollard's personal pledge that he 
would see them paid; he had made the 
transaction with Whipple & Co. on the 
strength of that pledge; and, taking the 
testimony of the defendants, in connection 
with the vouchers presented, it is much 
more satisfactory and conclusive, and, bal- 
ancing all the testimony together, I have 
no doubt the weight and preponderance of 
proof is, and I am clearly of opinion that 
such an indebtedness existed, swelled by 
accrued interest, to nearly or quite the 
amount claimed by Rich. 

It is strenuously urged that some portion 
of this indebtedness was made up of usuri- 
ous interest and fictitious amounts which 
ought not to be allowed. I will not now 
discuss the question of usurious interest. 
This is not a bill to set aside the transac- 
tion for usury, and I doubt whether the 
creditors of Pollard could have relief on 
that ground. 

Again: Even if this transaction was made 
by Mr. Pollard with fraudulent intent, his 
intentions alone will not control; we must 
ascertain the intention of both of the par- 
ties to the conveyance. The evidence is 
very conclusive that Mr. Pollard, up to this 
time, had maintained a high character for 
commercial integrity. But the affairs of R. 
M. Whipple & Co. had got into such con- 
dition that financial ruin was staring him 
in the face. He may have thought that if 
he turned this property over to Rich, and 
was subsequently able, by the improvement 
in the affairs of R. M. Whipple & Co., to 
pay the liabilities of that firm, Rich would 
be much more ready to give him back the 
property without profit, or at only fair rates 
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of Interest on the money invested, tlian a 
stranger. It is a natural inference, from all 
the testimony developed in the case, show- 
ing the intimate and friendly relations 
■which then existed between them, that un- 
der the circumstances Pollard would have 
preferred to deal with Rich, rather than a 
stranger. 

The alleged inadequacy of price is anoth- 
er circumstance which is seized upon by the 
complainant in this case to establish the 
intent of fraud, and it becomes necessary 
that I should examine the testimony care- 
fully to see whether the charge of inade- 
quacy is made out There is no doubt that 
where a debtor in failing circumstances, or 
actually insolvent, conveys his property to 
a creditor, even by a legal preference, for 
a grossly inadequate price, such conveyance 
is fraudulent as against other creditors. He 
has no right to cover up and conceal, or 
spirit away more property than is neces- 
sary to pay the creditor whom he legally 
prefers; the preference must be fair and 
just. 

With reference to the value of the prop- 
eiiy, the evidence of several prominent 
real estate dealers has been taken in the 
case, and there is no very great discrepancy 
in their testimony as to the actual value of 
the Wabash avenue property, aside from 
the improvements. They rate the ground 
in November, 1866, from $200 to ?300 p'er 
front foot. With my experience in regard 
to the discrepancy between witnesses in es- 
timating the value of property at an ante- 
rior date, I am not surprised at these va- 
rious estimates. The disparity is mainly in 
regard to the value of the improvements, 
some of the witnesses claiming that their 
value was merely what the house was 
worth to move off; that when the property 
reached a value of $250 per foot, a single 
wooden dwelling house upon it would not 
rent for enough to pay a fair profit on the 
investment, and that it was necessary to 
x-emove the old building and erect one of 
such character that the rental will return 
a fair profit on the investment. And this 
seems to be a business-like view to take 
of the subject. Of course there may have 
been a speculation in it; the property may 
have advanced from causes the parties had 
no right to anticipate. But when a man 
with money is asked to buy property in 
Chicago, and pay in cash, the question he 
would naturally ask himself is, whether 
he can obtain a fair income on the money 
he pays? It is very obvious from 'the testi- 
mony that the rental of this sipgle house, 
standing on these lots, would not have af- 
forded much income on the investment, at 
the price per front foot which the wit- 
nesses estimate it worth. 

I therefore conclude that the evidence in 
regard to the value of the Wabash avenue 
property does not justify the court in as- 
suming that it ■W3S worth, at that time, in 



cash, more than $15,000 to $18,000. The 
com-t must take notice of the fact that there 
is a wide difference between buying on 
small margins, expecting to realize out of 
the advance in price, and buying for cash. 
These speculative terms, known «,s "canal 
time," or one to five years, make widely 
different transactions from one where cash 
in hand is paid. In the latter case the pur- 
chase must be at such price as will sus^ 
tain the investment. Nearly all of com- 
plainant's witnesses place the value of the 
house at about $10,000. It may have cost 
that; it was a well built house; was built 
by Mr. Pollard for his own home, and may 
have had that value to him in that place. 
But when the property is considered by the 
capitalist as an investment, it must be look- 
ed at from another stand-point. The de- 
fendant's witnesses, on the contrary, esti- 
mate the house at about what it would be 
worth to move off; . from $1,500 to $5,000. 

There is another consideration: The tes- 
timony of most of the witnesses was taken 
within the last year, nearly four years after 
the time of these transactions. It is con- 
ceded that there has been a very large ad- 
vance in the price of property in the vicin- 
ity during that time. Now it is almost im- 
possible for witnesses to recur to prices at 
that time, and state, with any approach to 
accuracy, its value at that remote period* 
Their present opinion will be influenced by 
the subsequent advance. The supreme court 
of this state, in the case of Baldwin v- 
Dunton, 40 111. 196, say: "It is not easy for 
the fairest and most unprejudiced mind, 
after a length of time, to recall with ac- 
curacy former values of property, and this 
is especially true where there has been a 
large appreciation in prices. Under such 
circumstances it is diflScult to fix the true 
value of propery at an anterior date. * * 
To require a rescission the consideration 
must be grossly inadequate." This is the 
rule laid down by all the authorities in 
regard to the rescission of contracts for in- 
adequacy of consideration. The considera- 
tion must be so inadequate as to strike the 
mind at first blush as far below the actual 
value of the property, and to deary indi- 
cate the existence of some unfair dealing, 
some fraud, imposition, or oppression by the 
purchaser. McArtee v. Engart, 13 111. 242. 
The rule is well stated by Chancellor Kent, 
in Osgood v. Franklin, 2 Johns. Ch. 23. He 
says: "There is no case where mere in- 
adequacy of price, independent of other cir- 
cumstances, has been held sufficient to set 
aside a sale made between parties stand- 
ing on equal ground, and dealing with each 
other without imposition or oppression; and 
the inequality amounting to fraud, must be 
so strong and manifest as to shock the con- 
science and confound the judgment of any 
man of common sense." 

It is also urged as a badge of fraud in this 
case that Rich bought without an examina- 
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-tion of title; without being furnished with 
irn abstract; without any such precautions 
as purchasers usually require. But the an- 
swer to that is, that he had been the attor- 
ney of Pollard, and knew, or thought he 
Jtnew, substantially the title, and was will- 
ing to take tlie property with Pollard's war- 
ranty deed, without a very careful examina- 
tion. The result shows that he was a loser 
by the transaction, because it turned out 
that there were prior judgment liens upon 
the property, which Rich was subsequently 
compelled to pay, to the amount of over $13,- 
000, in order to protect his title acquired by 
the deed. 

2. "Was Pollard imposed upon as to the 
extent of debts which Rich had against 
him? Pollard himself does not now attempt 
to swear that he was. But Whipple swears 
that a part was paid and the balance was 
usury. It will be borne in mind that Pollard 
agreed to give Rich $3,750 bonus for nego- 
tiating the loan in June, 1866, and that some 
of the notes given for this loan were reck- 
oned in the indebtedness which was paid by 
Pollard at the time of the conveyances, and 
it is claimed that this bonus should be de- 
.ducted. But Rich only acted as negotiator 
in obtaining the loan; both Whipple and Pol- 
lard knew that he did not pretend that he 
was loaning his own money. It is true he 
was receiving a considerable comniission, but 
they had a right to estimate the value of 
liis sei-vices; It is not for the court to say 
what was the value. The negotiation was 
for a large sum, and Rich guaranteed a large 
■portion of the debt to the parties from whom 
the money was obtained, and subsequently 

■ had to pay it I do not think it lies in the 
jnouth of this complainant to question that 
transaction. It was a debt acknowledged by 
both Whipple and Pollard, and so far as 
this court is concerned, is to be held valid. 
I do not think the charge of imposition in 
regard to the extent of indebtedness is made 
out. 

3. Did Rich occupy such confidential rela- 
tions as prohibited his buying Pollard's real 
estate? The evidence shows that Mr. Rich 
had been the attorney of Pollard for many 
years. Pollard says that he had other at- 
torneys, but the weight of evidence is that 
Rich had acted as his attorney more fre- 
xjuently than any other person. They had 
also been intimate friends. But there is no 
evidence that Pollard consulted Rich as his 
attorney, or that Rich was in any position 
to take advantage of him. He undoubtedly 
had the hold on Pollard which one friend 
has upon another when that other is in 
straightened circumstances. He would nat- 
urally prefer, if he could pay but one debt, 
to pay that of his friend. Pollard was fully 
aware of the value of the property, and in all 
respects capable of acting for himself. In- 
deed he seems to have been much more san- 
guine in regard to the future value of the 
property than Rich or other persons. Nor 



does there seem to have been any influence 
to control his own independent Judgment 
in regard to it. There is no proor in the 
case that Rich was consulted as the attorney 
of Pollard in regard to the transaction, or 
that his advice as a lawyer either suggested 
or consummated the bargain. The rule laid 
down by Judge Story is, that when the 
transaction between client and attorney is 
totally disconnected with the relation, and con- 
cerns objects and things not embraced in or 
affected by, or dependent upon that relation, 
they stand upon the rights and duties com- 
mon to all other persons and may deal with 
each other. 1 Story, Bq. Jur. § 313. In the 
case of ilontesquieu v. Sandys, 18 Ves. 313, 
Lord Ch. Eldon says: "There is no authority 
establishing, nor was it ever laid down, that 
an attorney cannot purchase from his client 
what was not in any degree the object of his 
concern as attorney, the client making the 
proposal himself, proposing the price, no con- 
fidence asked or received in that article, 
and both ignorant of the value. Under such 
circumstances he is not the attorney in hac 
re, and therefore, not being imder any duty 
as attorney to advise against the act, he 
may be the purchaser." 

4. Were the conveyances made by way of 
security only, for actual indebtedness then 
existing? Pollard had pledged his honor 
that Rich should lose nothing by the loan to 
R'. M. Whipple & Co.; he had no money with 
which to meet the obligation; he felt press- 
ing upon him the duty and necessity of see- 
ing that debt paid, and like an honest man 
he proposed to give what he had, which was 
the Fourth avenue property. Rich paying him 
the difference between its fair value and the 
amount of the indebtedness he then held. 
He had negotiated a sale of the Wabash ave- 
nue property to Pierce, but afterward learn- 
ed that possibly Rich might be willing to 
buy it at the price for which he had proposed 
to sell, and at once replied that he "would 
prefer to sell to Rich; he is an honorable 
man, and is straight in every particular; he 
has no mean tricks about him." Now, there 
is no evidence whatever that the sale of this 
property to Pierce, then contemplated, was 
to be any other than a bona fide, absolute 
sale, and for the same price for which it was 
subsequently sold to Rich. My conclusion 
is that when Pollard found that Rich was 
disposed to buy, his mind at once jumped to 
the conclusion that he would prefer to sell 
to him, because, if successful in extricating 
himself from his embarrassments, he could 
more readily re-purchase from his friend than 
from a stranger. If sold to Pierce it was 
irrevocably gone, while if sold to Rich he 
had the anchor of friendship to his hopes 
that It might be subsequently returned to 
him on some fair terms; and he, therefore, 
without hesitation, dropped at once the ne- 
gotiation with Pierce for the sake of selling 
to Rich. 

It is urged very strenuously on the part of 
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the complainant that the paper of R. M. 
Whipple & Co., -which Tvas turned out in 
part payment for the property, -was not then 
worth over ten cents on the dollar. It does 
not lie in the mouth of this complainant to 
make this ayerment R M. Whipple & Co. 
and Pollard, as a member of the firm, owed 
Rich, and as long as Pollard had nioney or 
means to pay, it did not lie in his mouth to 
say it was worth any less than its face. 
Preferences were then allowed and Rich 
had a right to secure such preference; and, 
therefore, the argument in regard to the 
then yalue of the paper has no weight on my 
mind. 

All the testimony in regard to Pollard's 
transactions about this time shows this was 
the theory on which he proceeded; that 
he was paying Rich a personal obligation, 
and converting what remained of his prop- 
erty into means with which to pay those of 
his individual creditors to whom he felt un- 
der strong personal obligations. His rela- 
tions with Rich were such, perhaps, as justi- 
fied him in expecting the fairest treatment at 
his hands. But I see nothing in the testis 
mony to show that Rich ever abused his pro- 
fessional or friendly relations with Pollard. 
I think the evidence shows rather that he 
made the purchase with reluctance and hesi- 
tation; that he would have preferred the 
money due him from Pollard and Whipple. 
In the case of Baldwin v. Dunton, before 
cited, the com't says: "We are aware of no 
rule which prevents a friend, however inti- 
mate, from pm'chasing property of another; 
one friend or a relative has the unquestion- 
ed right to trade with another. And such 
considerations usually induce the giving a 
preference to a relative or a friend, rather 
than to a stranger, where a party is com- 
pelled to sell property at a bargain." In 
this case, undoubtedly, the property was sold 
at a bargain; undoubtedly Rich expected to 
make money out of it. But grant the full 
force of the rule insisted on by complainant, 
and even then was this transaction such 
that it shall only be treated as mortgage to 
Rich for the amount of his present claim 
against Pollard or against R. M, Whipple & 
Co.? In Sutphen v. Cushman, 35 111. 193, 
the supreme court of this state lay down the 
rule that parol evidence of what was said at 
the time the deed was made, and of any 
understanding or agreement of the parties 
independent of the deed, cannot be intro- 
duced to show that a conveyance, absolute 
on its face, was only intended as a mort- 
gage. This rule shuts out from considera- 
tion all that Pollard, Waterman and Whip- 
ple testify to, in regard to any understanding 
or agreement of the parties, at the time the 
deed was made. The relations between the 
parties may be shown, and the facts and 
circumstances surrounding the transaction; 
but loose conversations and statements, 
which one or both of the parties may have 
indulged in as to what their intentions were, 



are not evidence to change the character of 
the document itself. If the relation of debt- 
or and creditor existed at the time when the- 
deed was executed, and continued thereafter j 
if the creditor retained the evidence of in-- 
debtedness and sought to enforce the origi- 
nal obligation of the debtor— that furnishes 
conclusive evidence of the character of the- 
transaction as regarded by the parties them- 
selves, and the courts, in such case, say 
that the deed, though absolute on its face, is- 
to be considered a mortgage. 

But in this case the evidence is very satis- 
factory that the paper forming part of the- 
consideration of the Fourth avenue property, 
being notes and memorandum checks, as- 
before stated, to the amount of §20,000, in- 
eluding accrued interest, were, upon the exe- 
cution of the deed, put in an envelope and- 
handed to Pollard; that after keeping them 
some time in his possession, he went into* 
Rich's office and asked if he would keep* 
them for him, stating that he did not want" 
the boys at the store to know too much; 
about his private business; that Rich re- 
fused to take them, and they were then- 
handed over to Waterman, who laid them in. 
the safe, where they remained with the- 
seal unbroken until some months af terwards,- 
when they were taken out by Pollard and" 
have since been in his possession. There 
has been no claim of the continuance of the 
relation of debtor and creditor since that 
time; Rich has not sought to enforce the- 
payment of these debts against Whipple or 
Pollard. He took immediate possession of the- 
■purchased property. The tenants in posses- 
sion of the houses on Fourth avenue at once 
attorned to him and continued to pay rent to^ 
him until Einstein bought the property. 
Pollard, within a few days, took a lease 
of the Wabash avenue property, and though 
he has not paid much rent, it is very e-rtdent 
that is not because Rich did not demand 
it. When the taxes became due, even for 
the ciu-rent year, the tax collector was sent 
to Rich, by Pollard, and he paid them, and 
has continued, to pay all taxes and assess- 
ments on the premises from that time to the 
commencement of this suit. 

There is a large amount of testimony in 
the case, consisting mainly of declarations 
made by Pollard, his statements of what he- 
considered to be the transaction, and verbal 
promises made to him 'by Rich, such as 
that he would give him the advance or rise- 
on the property. The objection to this testi- 
mony is simply that these were merely parol 
promises, which, if made at all, were with- 
out consideration and which cannot be en- 
forced either in law or equity. The rela- 
tion of debtor and creditor had ceased, as 
before stated, and there seems to be no rea- 
son for assuming that these declarations 
made by Rich, from time to time, during 
the ensuing year, were anything more than 
the good-natured promises of one friend to- 
another, which he was tmder no legal obliga- 
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tion to carry out. The eTidence is that Rich, 
within a year after this transaction, did offer 
repeatedly, to deed the property to any one 
whom Pollard would get to relieve him. 
My inference from all this is that he was 
then willing to part with the property for 
what it had cost him. 

It is clear to my mind that it is not the 
duty of a court of equity to change the terms 
of an absolute deed, unless the testimony upon 
which you seek to do it is of so unquestioned 
a character as to satisfy the court that in do- 
ing so, it is not doing injustice rather than 
justice to the parties. Kieh, for all that 
appears here, was acting with entire fair- 
ness. I can see nothing in the evidence 
which shows any disposition on his part to 
act unfairly, and nothing since the case com- 
menced that shows any disposition to do 
more than to protect his rights against the 
imputations and charges brought against 
him. 

The proof, then, in my estimation, falls 
far short of establishing either of the prop- 
ositions on which the complainant claims to 
recover. I shall, therefore, be compelled to 
find the issues made in the case for the de- 
fendants, and dismiss the bill. This view 
of the case relieves me from the considera- 
tion of the relation which Einstein and 
Austin bear to the title. Bill dismissed. 

That an assignee in bankruptcy cannot avoid 
a mortgage given by the bankrupt, on the ground 
of usury, see Bromley v. Smith [Case No. 1,922], 
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JENKINS V. ELDREDGE et al. 

[3 Story, 181.] i 

Circuit Court, D. Massachusetts. May Term, 
18M. 

CONVEYAKOE — PaBOL TkUST — STATUTE OF li^AUDS 

— Notice — Evidence ik Equity — Surprise — 
Joint Purchase— Fraud of Agent— Issocent 
Purchaser — Intentional Ignorance. 

1. The plaintiff (J.) purchased at auction from 
D. a certain lot of land, and on the failure of J. 
to comply with the terms of the sale, D. en- 
tered and took possession, but on application by 
J. was enjoined m equity from making a sale 
thereof. A new arrangement was then made, 
by which D. placed a warranty deed in the 
hands of P in escrow, agreeing that it should 
be surrendered to J. on a certain day, provided 
that by such day J. had complied with certain 
tferms of payment, J. making a deposit of §1000 
as forfeit money. J. then proceeded to build 
on the said land, but failing in bis means, was 
unable to comply with his agreement. D. then 
threatened to sell the premises, and J. filed a sec- 
ond bill in equity to restrain the sale, and an in- 
junction was granted, and an interlocutory de- 
cree was passed, that if J. should perform his 
agreement before a certain time, the injunction 
should stand continued, but otherwise should be 
dismissed. J. failed to perform his agreement, 
and the bill was accordingly dismissed. In the 
intermediate time, however, between the decree 
and the dismissal of the bill, J. having expended 
large sums on the building and exhausted his 
resources, applied to E. (the defendant) for his 

1 [Reported by William W. Story, Esq.] 
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aid to raise money to complete the building and 
discharge the debts. And it was arranged be- 
tween them, that an absolute conveyance of the 
premises should be made by D. to E. which was 
done, and on the same day 3. executed a release 
of all interest to E. to complete the title, ex- 
cluding in terms "all claims and demands made 
by, through, or on account of J., and also ex- 
cepting any daim or demands arising out of any 
contract made by or with J.," and admitting 
that he (J.) had no legal or equitable rischt in the 
same. B. then assumed the ostensible owner- 
ship of the property, and J. was employed in su- 
perintending the erection of the building, and 
procured securities to assist in raising funds, 
and procured work to be done on his own ac- 
count. E. afterwards sold the premises to K., 
one of the defendants. In this state of things, 
the present bill was brought by J. against E. 
and K. setting forth, that at the time of making 
the absolute conveyance to E., although no pa- 
per to such effect was executed, yet that it was 
understood between E. and J, that the premises 
were to be held by E. in trust for the benefit of 
J., and that the conveyance was made absolute 
solely for the purpose of freeing the premises 
from all claims by or through J., and that E. 
was only to receive a remuneration for any serv- 
ices which he might perform, and indemnifica- 
tion for his expenses, and then to reconvey the 
estate to J., and also that K. was not a bona 
fide purchaser for a valuable consideration, with- 
out notice. It was held that the circumstances 
showed no sufficient motive on the part of J. to 
induce him to make an absolute and unrestricted 
conveyance, but that they were perfectly con- 
sistent with the parol trust, as set up by the bill. 
[Cited in Bentley v. Phelps, Case No. 1,332; 

Davis V. Tileston, 6 How. (47 U. S.) 120; 

Alexander v. Rodriguez, Case No. 172; 

Gaines v. Lizardi, Id. 5,174.] 
[Cited in Hinckley v. Hinckley, 79 Me. 323, 

9 Atl. 898.] 

2. As the decree in the equity suit was not a 
dismissal upon the merits, it did not constitute 
an absolute bar to a future suit. 

[Cited in Allen v. Blunt, Case No. 217.] 

3. The release by J., although absolute in its 
terms, was indispensable to guard the property 
against J.'s creditors, so as to induce capitalists 
to advance funds, and therefore was not incon- 
sistent with a parol trust, and the evidence was 
irreconcilable with any other supposition, than 
that E. was acting throughout as the agent of 
J. 

4. If E., knowing that J. only intended that 
he should act as agent, did, nevertheless, intend 
to act for his own benefit solely, the concealment 
of such a design from J. was a fraud in equity. 

[Cited in Squires' Appeal, 70 Pa. St. 267; 
McAnnulty v. McAnnulty, 120 111. 34, 11 
N. E. 397.] 

5. This was a case of parol trust resulting 
from agency, and resting upon honorary obli- 
gations, and as such a court of equity would en- 
force it 

[Cited in Tufts v. Tufts, Case No. 14,233.] 
[Cited in Newton v. Taylor, 32 Ohio, 413; 
Newton v. Fay, 10 Allen, 510.] 

6. It is not within the statute of frauds, be- 
cause, 1st. It is a resulting trust as to the plain- 
tiff, and a trust as to Bldredge merely for his 
liabilities, compensation, and expenditures. 2d. 
It is a case of agency. 3d. It is a case of con- 
structive fraud, 4. It is a case of part-perform- 
ance. 

[Distinguished in Tobey v. Leonard, Case No. 

14,067. Cited in Manning v. Hayden, Id. 

9,043.] 
[Cited in Rose v. Hayden, 35 Kan. 110, 10 
Pac. 554; McGowan v. McGowan, 14 

Gray, 121.] 
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7. The circumstances did not sliow that K. 
was a bona fide purchaser without notice, since 
•even if he had no notice of the actual state of 
the title and the claim of the plaintiff, he had 
sufficient notice of the claim and controversy 
to he put upon inquiry, which was sufficient no- 
tice in equity. 

[Cited in Perkins v. Currier, Case No. 10,- 
9S5.] 

8. Although the plaintifE may never have been 
iible to comply with his agreement with the de- 
fendant, by discharging the incumbrances and 
Temunerating the defendant, yet that furnishes 
no ground upon which a court of equity can say 
that the plaintiff's rights are extinguished, 
-though it might furnish a ground to foreclose his 
rights and order a sale, on application by the 
•defendant 

[Cited in Mdntire v. Bowden, 61 Me. 158.] 

9. In the courts of equity in this country, evi- 
•dence as to confessions and statements by the 
defendant, not charged in the bill, are equally 
admissible in equity as at law, — with this quali- 
fication, that if one party keep back evidence, 
which the other might explain, and thereby take 
"him by surprise, the court will allow the party 
±0 be affected by it to controvert it. 

[Cited in Nesmith v. Calvert, Case No. 10,- 
123; Bentley v. Phelps, Case No. 1,331; 
Conrad v. Griffey, 16 How. (57 U. S.) 47.] 

[Cited in Campbell v. Dearborn, 109 Mass. 
139.] 

10. In eases of a joint purchase, where each 
purchaser is to have an interest in the purchase 
in proijortion to his advances, parol evidence is 
admissible to establish the trust, as well as to 
rebut, control or vary it 

[Cited in "Wyman v. Babcock^Case No. 18,113; 
Babeock v. Wyman, 19 How. (60 TJ. S.) 
299.3 

[Cited in Glass v. Hulbert 102 Mass. 37.] 

11. It is a fraud for an agent to avail himself 
of his confidential relation to drive a bargain, 
or to create an interest adverse to that of his 
principal in the transaction, and that fraud cre- 
ates a trust, even when the agency must be 
proved only by parol. 

[Cited in Boswell v. Cunningham, 32 Fla. 277, 
13 South. 357; Fideler v. Norton (Dak.) 30 
N, W. 132.] 

12. The statute of frauds is never allowed as 
a protection to frauds, or as a means of seducing 
the unwary into false confidence to their injury. 

[Cited in Cutler v. Babcoek, 81 Wis. 206. 51 
N. W. 420. Cited in brief in Vallette v. 
Tedens, 122 III. 609, 14 N. E. 53.] 

13. The doctrine that the statute of frauds 
applies to cases of agreements in consideration 
of marriage, where reliance is placed solely on 
the honor, word or promise of lie party, is re- 
stricted to cases of marriage, and does not ap- 
ply to cases where there has been a part-perform- 
ance on the other side. 

[Cited in Green v. Green, 34 Kan. 744, 10 
Pac. 159; Houghton v. Houghton, 14 Ind. 
507.] 

14. Quere. Whether the doctrine as to cases 
of marriage is well-founded. 

15. Where the evidence showed that the de- 
fendant agreed to reduce the trust to writing, 
or to keep a private memorandum thereof, it 
was 7ield, that this took it out of the statute, 
and showed, that it was not a mere subsequent 
promise, but a part of the original agreement 

[Cited in Slingerland v. Slingerland, 39 Minn. 

16. The doctrine of Taylor v. Luther [Case 
No. 13,796] affirmed. 

17. There is no substantial difference in respect 
±0 trusts between the statute of frauds of Mas- 



sachusetts under the act of 1783, or the Revised 
Statutes of 1832, and the statute of 29 Car. II. 

18. The present bill was brought during the 
pendency of a suit in the supreme court of the 
state against both the parties to the present 
bill, to enforce a claim in respect to these prem- 
ises; and it was held, that as the parties, the 
omects, and the equities were different, and the 
relief prayed for proceeded upon different 
grounds and involved a different decree, that it 
constituted no bar to the present suit. 

_ 19. No purchaser is at liberty to remain inten- 
tionally ignorant of facts relating to his pur- 
chase within his reach, and then claim protection 
as an innocent purchaser. 

Bill in equity. The bill was as follows: 
Joseph- Jeiikins, of New Haven, in. the 
county of- New Haven, and state of Con- 
necticut, and a citizen of the state of Con- 
necticut, builder, brings this bill against 
Charles H. Eldredge, David KimbaU. Timo- 
thy Gilbert, John L. Munroe, James B. Lord, 
E. S. Goodnow, Henry Bice, all of Boston, 
in the county of Suffolk: and commonwealth 
of Massachusetts, citizens of said common- 
wealth of Massachusetts, gentlemen, the 
Boston Museum and Gallery of Fine Arts," a 
corporation established by the law of said 
commonwealth of Massachusetts, and all 
the members of which are citizens of said 
commonwealth of Massachusetts, resident at 
said Boston. 

And thereupon your orator complains and 
says, that sometime prior to the seventeenth 
day of Apra, A. D. 1839, it came to his 
knowledge, that a certain valuable tract of 
land was for sale in Boston aforesaid, and 
hereinafter described, belonging to Eliza- 
beth Deblols; whereupon your orator, hav- 
ing had much experience as a builder, and 
in forming plans for the improvement of 
grounds in the said city, so as to render 
them productive of the highest rents and 
profits, and being well acquainted, in the 
eoui-se of his profession, with the state of 
public buildings in the city, and the general 
wants of the citizens in that respect, be- 
stowed great pains, attention, skill and 
thought in considering ho-w said property 
might be rendered most valuable to the 
purchaser, and to that end, with the likie 
skill and pains, and after many weeks of de- 
liberation, planned and contrived a large 
and costly building, suited to the wants of 
the city for a public museum, halls, and 
other apartments, with a basement consist- 
ing of shops and ware-rooms; and spent 
much time ^nd pains in estimating the prob- 
able cost thereof, and providing lessees and 
occupants of the same; thus creating a 
scheme, and settling all the details of an en- 
terprise in building, calculated to give to 
the proprietor a probable net gain of more 
than fifty thousand dollars; your orator in- 
tending to pm-chase said land for himself, 
and to erect such building, and to become 
the proprietor of said property. Pursuant 
to which design, yom: orator, on or about 
the seventeenth day of April, A. D. 1839, 
purchased of said Deblois said certain par- 
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eel of land situated in Boston; and on the 
seyenth day of May, A. D. 1S39, in pur- 
suance and execution of a cei-tain indenture 
of that date made by him and said Eliza- 
beth touching the purchase of said land and 
the payment of the consideration therefor, 
he paid to her the sum of one thousand dol- 
lars, being a part of said consideration, and 
entered into an agreement to pay the residue 
thereof in the manner and at the times in 
said indenture specified. That, by virtue of 
the agreements in said indenture, he entered 
upon, and took possession of said parcel of 
land, and proceeded to excavate the same, 
and afterwards to the erection of a large 
and costly edifice, and expiended in and 
about said excavation and erection the sum 
of fifteen thousand dollars of his o-mi prop- 
er money, in addition to the sum of one 
thousand dollars, paid as aforesaid. And 
your orator further shows, that, after ex- 
pending said sum of fifteen thousand dol- 
lars, the said edifice was not completed, but 
required still more and larger sums of mon- 
ey to be expended in and upon the same, 
and your orator had expended all the mon- 
eys under his control in and upon the same, 
and by means of its unfinished condition, 
was unable to borrow money on the security 
thereof, and so was tmable to comply liter- 
ally with the terms of said indenture, and, 
therefore, the said Elizabeth Deblois threat- 
ened to sell at auction the said parcel of 
land and the buildings thereon, which, by 
the terms of said indenture, were to become 
the property of said Elizabeth, on failure of 
your orator to comply with said terms, to 
the great loss and injury of your orator; and 
thereupon your orator filed his bill in the 
supreme judicial court of the commonwealth 
of Massachusetts, praying for an injunction 
upon said Elizabeth to restrain her from 
proceeding in said sale and for relief, and 
said injunction was granted, and said Eliza- 
beth filed her answer to said bill, and after- 
wards it was decreed by said supreme judi- 
cial court, that if your orator should pay or 
tender to said Elizabeth on or before the 
twentieth day of July, A. D. 1840, the sum 
due under said indenture, and otherwise 
perform the same, the said injunction 
should be continued until the hearing, un- 
less said Elizabeth should accept said sum, 
and all costs, and perform said contract on 
her part, in which case, the bill was to be 
dismissed, and if the complainant should 
omit to make such payment or tender, the 
said bill shoiild be dismissed with costs. 
And your orator further shows, that by rea- 
son of the payment of said sum of one thou- 
sand dollars and of the moneys expended 
by him in excavating and building upon 
said land, he was, at the time of the re- 
cording of said decree, possessed of and en- 
titled to a large and valuable interest in 
said land, and entitled to a conveyance 
thereof in fee simple from said Elizabeth, 
on his complyuig with the terms of said de- 
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cree and of said indenture, and that his 
right to such conveyance was of great value, 
to wit, of twenty thousand dollars and up- 
wards. And your orator further shows, 
that after the passing of said decree, he was 
greatly desirous to comply therewith, but 
being in embarrassed circumstances, and 
unable of his own means and resources to 
make the tender and payment decreed to be 
made to said Elizabeth as aforesaid, and to 
carry on said building to its completion, 
without other aid, he communicated his sit- 
uation fully to said Eldredge, who was con- 
nected by marriage with your orator's fam- 
ily, and exhibited and explained to him at 
large the enterprise in which he was en- 
gaged, and the great gains which your ora- 
tor would derive, if he could raise the 
means to complete the same, and requested 
the aid and assistance of said Eldredge to , 
furnish your orator with the requisite mon- 
eys for that purpose. And after consulta- 
tion together, said Eldredge consented to 
render to your orator the aid and assistance 
he desired. But as said Eldredge had not 
the capital for that purpose, and would need 
the legal title to said property, both to ena- 
ble him to borrow money and to secmre him 
for his liabilities as the indorser or surety 
of your orator, and for the compensation to 
be paid to him for all his trouble in the 
business, your orator formally, distinctly, 
and solemnly, agreed with said Eldredge 
that he, said Eldredge, should receive a con- 
veyance of said land, with the buildings 
thereon, from said Elizabeth, and should 
raise money thereon by mortgage, in or- 
der to furnish your orator with the means 
to proceed in the erection and completion 
of said edifice, and on completion thereof 
should execute and deliver to your orator a 
deed of conveyance thereof, your orator 
agreeing to reimburse to said Eldredge, or 
save him, said Eldredge, his heirs, exec- 
utors and administrators harmless, and in- 
demnified from and against all payments, 
which he or they might be compelled to 
make, by reason of any such mortgage, and 
to pay to him or them a suitable compensa- 
tion for his services in the premises, such in- 
demnity, reimbm-sement and payment to be 
secured to said Eldredge by a lien upon said 
premises. 

And the said Eldredge further agreed, that 
he would make a declaration in writing, 
specifying the terms, trusts and conditions 
on which the said property should be held 
by him, and place the same among his papers, 
to serve for the disclosure and manifesta- 
tion of said trusts, terms, and conditions, in 
the event of his decease, or other like neces- 
sity; and in pursuance of said agreement 
with said Eldredge, your orator procured to 
be furnished to him by a personal friend and 
relation of your orator certain securities, up- 
on and by means of which the said Eldredge 
borrowed the sum of about six thousand dol- 
I lars, to be paid by him to said Elizabeth, in 
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part satisfaction of the consideration, money 
of said purchase, pursuant to the decree 
aforesaid, and which sum the said Eldredge 
afterwards repaid, and relieved the securi- 
ties aforesaid, and returned the same to 
James W. Jenkins Jr., the person who fur- 
nished him therewith, out of moneys received 
"by him upon a mortgage or mortgages of 
said land; and your orator, by mutual agree- 
ment with said Eldredge and said Elizabeth, 
and for the sole purpose of malting his title 
under her appear to be simple and uncLuali- 
fied, and not with any idea of parting with 
or sun*endering his beneficial interests in 
said land or purchase, but the more effectu- 
ally to secure them, permitted the time speci- 
fied for fulfilment of said decree to pass by, 
without compliance with its terms, and said 
Elizabeth, at the special instance and re- 
quest of your orator, executed and delivered 
to said Eldredge a deed of said land dated 
August the 24th, A. D. 1840, a copy whereof 
is herewith exhibited. And pursuant to the 
design above mentioned, to place in the said 
Eldredge such a title as would be above all 
suspicion by those who were to be applied to 
to loan money on the security of the said 
estate, and to enable the said Eldredge to 
borrow money thereon freely, and thus pro- 
cure the means to complete the said building, 
your orator conveyed his interest in said 
land to said Eldredge, by his deed executed 
and delivered on the same day, and in which, 
pursuant to said agreement, he admitted, 
that he had forfeited all claim against said 
Elizabeth, a copy of which deed is herewith 
exhibited. That before the said conveyance 
was made by the said Elizabeth, Richards, 
Munn & Co. had a lien on the equitable es- 
tate of the plaintiff in the said building; and 
that the plaintiff and the said Eldredge 
agreed with the said Richards, Munn & Co. 
that the latter should release their lien, and 
that the plaintiff and the said Eldredge 
should assign to the said Richards, Munn «& 
Co. a claim against the city of Boston, for 
taking a strip of the said land to" widen 
Bromfield street, amounting to six hundred 
dollars, or thereabouts; and the plaintiff 
shows, that this agreement was made after 
the time for the performance by your orator 
of the terms of his bargain with the said 
Elizabeth, fixed and limited by the said de- 
cree, had expired, and when, as the said 
Eldredge now falsely pretends, all the equi- 
table title of your orator, and, as a necessary 
consequence, all the equitable title of the 
said Richards, ' Munn & Co. claiming under 
your orator, had expired, and become null, 
and void, and of no effect. And your orator 
further shows, that, afterwards, the said 
Eldredge, at the request of the said Munn, 
made a deed of the said strip of land to the 
said city, and the said Munn received the 
consideration therefor, amounting to the said 
sum of six hundred dollars. And your orator 
further shows, that on the 10th September, 
1839, he made a mortgage of his said equi- 
18FED.0AS. — 30 
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table interest to the said Kimball, to secure 
the sum of one thousand dollars, and the 
said Eldredge, at the request of your orator, 
after the expiration of the time limited by 
the said decree, as aforesaid, for performance 
by your orator, gave the said Kimball a 
declaration in writing, to the effect, that he, 
the said Eldredge, would repay the said sum 
to the said Kimball, out of the proceeds or 
rents of the said estate, and your orator 
prays, that the declaration, so given, may be 
produced, and disclosed by the said Kim- 
ball, or the said Eldredge, and he charges 
these facts as evidence, that all your orator's 
equitable interest in the said premises did 
not expire and run out, as the said Eldredge 
now falsely pretends, before the said Eld- 
redge agreed to take the said estate, and 
when yom* orator failed to perform the said 
decree. 

And your orator further shows, that at the 
time when said arrangement was made with 
said Eldi-edge, your orator was indebted to 
sundry persons in divers sums of money for 
materials furnished in and about the con- 
struction of said building, which he was 
wholly unable to pay, except from out of said 
land and building, and that one purpose of 
making said arrangement was the procure- 
ment of means of ultimately paying said 
debts; and that the same was made by con- 
sent of said creditors, who made a request 
in writing to said Elizabeth, that she would 
make the said conveyance to the said Eld- 
redge; and that the said Eldredge was a 
party to this arrangement, and well knaw and 
agreed, that this was one of the purposes, 
for which he was to receive the conveyance. 
And your orator further alleges, that most 
of the debts so intended to be provided for, 
and which your orator would hkve provided 
for, if he had received the conveyance to him, 
which the said Eldredge was bound to make 
as aforesaid, and sufficient time was given 
for said purpose, remain unpaid, and are 
now due, and owing from your orator. And 
your orator further shows, that, by reason 
of the premises, at and before the time of 
his executing and delivering his deed to said 
Eldredge, he was possessed of and entitled 
to a large and valuable interest in said land, 
and that no consideration was paid to him 
by said Eldredge for the conveyance thereof, 
and that, by virtue of the premises, a trust 
was created, and resulted on the part of said 
Eldredge to hold said land for the use and 
benefit of your orator. And your orator fur- 
ther shows, that at or after the execution 
and delivery of the deeds aforesaid, the said 
Eldredge made a mortgage to said Elizabeth 
to secure the sum of about fifteen thousand 
dollars, being a part of the consideration of 
said purchase made by your orator from said 
Elizabeth, and borrowed of divers persons 
other large sums of money, amounting in all 
to the sum of twenty-five thousand dollars 
or thereabouts, and gave his promissory 
notes therefor, payment whereof was secur- 
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ed by mortgages on said land, a portion of 
which moneys so obtained, to wit, about the 
sum of six thousand dollars, being a part of 
the principal due as the price of said pur- 
chase, and the interest due on the whole 
price, was paid by said Eldredge as afore- 
said on account thereof, and the residue or 
a portion thereof was given to your orator, 
to be expended in the completion of said 
building, and was faithfully so expended 
and appropriated; but whether the whole of 
the moneys, so procured by said Eldredge, 
on mortgages upon said land, were paid to 
your orator, or so expended, your orator does 
not know, and prays, that said Eldredge may 
discoTer, and set forth how the same have 
been expended and appropriated- And your 
orator further shows, that the whole, or 
nearly the whole, considerations for the con- 
veyance made by said Elizabeth to said Eld- 
redge as aforesaid, were the purchase of said 
land made by your orator, as aforesaid, and 
the agreement between said Elizabeth and 
your orator, connected therewith; said sum 
of six thousand dollars furnished by your 
orator to said Eldredge to be paid to said 
Elizabeth, as aforesaid; the erections and im- 
provements theretofore made upon said land 
by your orator by his own proper labor and 
at his own proper expense and cost, whereby 
the value of said land was greatly enhanced; 
and the mortgage made by said Eldi-edge to 
said Elizabeth for the sum of about fifteen 
thousand dollars as aforesaid. And that no 
part, or a veiy small part of, the considera- 
tion for said conveyance from said Eliza- 
beth to said Eldredge, was the personal lia- 
bility or responsibility of said Eldredge for 
said sum of fifteen thousand dollars, or the 
note or notes accompanying said mortgage, 
said Eldredge being a man of very small or 
no property, and said Elizabeth placing little 
or no reliance for the payment of said sum 
upon the personal obligation of said Eldredge. 
And your orator further shows, that by rea- 
son of the premises, because and inasmuch 
as the consideration for said conveyance 
from said Deblois to said Eldredge was paid 
by your orator, and not by said Eldredge, a 
trust was created and resulted on the part 
of said Eldredge to hold said land for the 
use and benefit of yoiu- orator. 

And your orator further shows, that said 
Eldredge claims, or has claimed, of your or- 
ator payment of the sum of about seven thou- 
sand one hundred and fifty-eight dollars, for 
his services or commissions in the premises, 
and for commissions and brokerage, which 
he alleges he has paid in raising the moneys 
aforesaid, and for interest on a small por- 
tion thereof, and for which sum he claims 
to have a lien upon said land and building. 
And your orator further shows, that after he 
had purchased of said Elizabeth the said 
parcel of land, and before the conveyance 
thereof to said Eldredge, as aforesaid, your 
orator had agreed with one Nathaniel Fran- 
cis to purchase of him a small parcel of 



land adjoining the premises first above de- 
scribed, for the sum of two hundred dollars, 
and had proceeded to erect said building, in 
pai't thereon, and after the premises were 
conveyed to said Eldredge, said Francis re- 
fused to fulfil said agreement, and demanded 
the sum of one thousand dollars as the price 
of said small piece of land, and your orator 
refused to comply with said demand, and in- 
sisted upon the performance of said agree- 
ment, and your orator informed said Eld- 
redge of said agreement, and required of him 
to demand and enforce performance of the 
same, and the said Eldredge, disregarding 
the requests and protestation of your orator 
in the premises, agreed to, and actually did, 
pay to said Francis the sum of one thousand 
dollars, as the price or the consideration of 
the conveyance by said Francis, out of the 
moneys procured by him on mortgage of said 
land and building, and received such con- 
veyance from said Francis, and afterwards 
conveyed the premises purchased of said 
Francis, in mortgage for the purposes afore- 
said. 

And your orator further shows, that the 
said edifice is now completed and is of great 
value, to wit, the value of one himdred thou- 
sand dollars, and of much greater value than 
all the sums, for which the same is mort- 
gaged, and that by virtue of the premises, 
your orator was entitled to a conveyance 
thereof from said Eldredge, with condition, 
that your orator should reimburse to said 
Eldredge, or save him and his representa- 
tives harmless and indemnified from pay- 
ment of the several sums of money, for which 
the same had been mortgaged by him, and 
ai>]n'opriated to the payment of the original 
consideration money of said conveyance from 
said Elizabeth, and in and about the erection 
and completion of said edifice. And your 
orator further shows, that since the said edi- 
fice was completed, divers halls and rooms 
therein have been leased by your orator to 
vai'ious persons, and indentiires, or agree- 
ments of lease, as to other apartments, have- 
been executed by other persons and the said 
Eldredge, he acting therein, as your orator 
contends, as the agent and trustee of your 
orator, and that divers large sums of money 
have been received by said Eldredge as and 
for rents reserved under such agreements- 
and indentur-es, which said sums of money 
ought to have been applied to the payment 
of the moneys borrowed on mortgage of said 
lands, as aforesaid, or to the payment of the- 
sums of money, due from your orator to him,, 
as aforesaid. 

And your orator further shows, that by 
reason of the premises a trust has been cre- 
ated, and has resulted for the benefit of your 
orator to have the said parcels of land con- 
veyed to him, upon condition of indemnify- 
ing said Eldredge for any payment he might 
make of the several smns of money, for 
which the same have been mortgaged as. 
aforesaid, and that your orator was entitled 
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to a reasonkblS notice of the times of pay- 
ment of said several sums of money, and to 
an account from said Eldredge of the sums 
of money borrowed by bim on mortgage of 
the premises, and expended in and about the 
purchase of said land and the erection of 
said edifice, and of the rents received by him, 
and to a reasonable time to obtain means to 
meet said payments, and that your orator is 
indebted to said Eldredge in the various sums 
of money advanced and loaned by him to 
your orator, and that the said Eldredge has 
a lien upon said lauds to the amount of such 
sums of money, and also for the amount of a 
reasonable and liberal compensation to said 
Eldredge for his care, labor, and services, in 
the premises, for the benefit of yoiu: orator, 
and is a mortgagee in equity for those 
amounts, but has no further interest or es- 
tate in said property. And your orator fur- 
ther shows, that said Eldredge cannot, nor 
ought in equity to .be permitted to, set up 
any claim or title to said land and building 
against your orator, contrary to the plain in- 
tent and agreement of the parties aforesaid 
to the transactions aforesaid, and your orator 
at all times relied with implicit confidence 
upon the supposed good conscience and de- 
sire to do equity of said Eldredge, who was 
confidentially employed by your orator as 
aforesaid for the interest and benefit of your 
orator, and also with the understanding that 
said Eldredge should be reasonably and liber- 
ally compensated for his services in the prem- 
ises, but with no suspicion on the part of 
your orator, and no intimation on the paf t 
of said Eldredge, that said land and build- 
ing would be applied and appropriated by 
the said Eldredge to his own proper use and 
benefit, to the prejudice and exclusion of 
your orator. And your orator further shows, 
that, during the whole period of the erection 
of said building, he had the entire personal 
charge and control of the work done there- 
upon, and expended his own time, skill and 
labor, and a large amount of his own money 
thereupon, and said Eldredge exercised no 
charge or control of said work, nor ever pre- 
tended that he had the right so to do; but it 
was mutually understood between your ora- 
tor and said Eldredge, throughout the whole 
process of erecting and finishing said build- 
ing, that your orator was erecting and finish- 
ing the same for his own exclusive benefit 
and not at all for the benefit of said Eld- 
redge, except to enable him to raise money 
thereupon, perfect the security for money al- 
ready raised, and indemnify and pay said 
Eldredge as aforesaid. And your orator 
well hoped, that after completing said build- 
ing, and upon paying or securing to be paid 
to said Eldredge, all the moneys, by him ad- 
vanced towards the completion of said build- 
ing, and on indemnifying him against all his 
liabilities touching the same, and paying or 
securing to him a reasonable compensation 
for his care and trouble in the premises, he 
would have received from said Eldredge a 



clear title to said property, and have been 
suffered to enjoy the fruits of his own ad-t 
vances of money and materials, and of his:^ 
own great labor, skill, and anxious care and 
attention in planning said enterprise and 
conducting the same to a successful conclu- 
sion. But your orator further avers, that he 
has now good reason to believe, and there- 
fore he so distinctly charges the fact to be, 
that said Eldredge, upon your orator's first 
developing to him the great gains, which 
your orator would probably derive from said 
enterpirise, and showing its practicability, 
conceived the design of defrauding your ora- 
tor out of the same, and of abusing the con- 
fidence which might be reposed in said Eld- 
redge; and to that end said Eldredge' re- 
quired, that the legal title to said premises 
should be conveyed to himself, without any 
. declai-ation of trust in writing to be deliv- 
ered to your orator, and induced your orator 
to confide all his rights in the premises in the 
manner aforesaid, to the honor and con- 
science of said Eldredge; the said Eldredge 
solemilly pledging his sacred honor to your 
orator, that he would faithfully execute the 
agreement aforesaid, and convey said prem- 
ises to your orator, upon the terms and con- 
ditions hereinbefore set forth. But your 
orator charges, that at the time of making 
said agreement^ said Eldredge did not intend 
to perform the same; but that he artfully 
and fraudulently induced your orator to en- 
ter into said agreement, and to execute the 
same, with latent the more certainly and 
successfully to defraud and deprive your ora- 
tor of the fruits of his labor aforesaid, and 
to appropriate the same to himself; and to 
that end suffered your orator to go on with 
the erection of said building as before, under 
the belief that he was erecting it for himself 
alone. And your orator further avers, that 
on this ground also, a trust was created and 
resulted in equity, on the part of said Eld- 
redge, to hold said premises for the use and 
benefit of your orator, and your orator has 
repeatedly requested said Eldredge to per- 
form said trust, by executing and delivering 
to your orator a deed of the premises, in 
the manner and upon the terms aforesaid; or 
by making a written declaration of said 
trust; which the said Eldredge originally 
promised but subsequently refused to do. ■ 

And your orator further avers, that before 
he commenced the erection of said building, 
he explained the plan thereof to said Kim- 
ball, and entered into a written agreement ' 
with him, to the effect, among other things, 
that said Kimball should take a lease from 
your orator of the halls in said building, for 
the term of ten years, at the rent of five 
thousand dollars for a year, to the best of 
your orator's recollection; which agreement, 
as your orator avers, is in the hands of said 
Eldredge, and which he prays, that said Eld- 
redge may be required to discover and, pro- 
duce. And that some dispute having arisen 
between your orator and said Kimball, in 
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regard to said agreement and lease, after 
the conveyance aforesaid to said Bldredge, 
the matter was referred to referees, mutually 
chosen by your orator and said Kimball, by 
an agreement, to which said Bldredge was 
only nominally a party, but your orator 
avers, that in all things relating to the mat- 
ter herein articulated and set forth, and at 
the hearing before said referees, your orator 
attended and acted as the real party in in- 
terest, and as the true owner of said prop- 
erty, the said Eldredge being present and as- 
senting thereto. And your orator fmther 
avers, that the said Kimball, pursuant to the 
original agreement aforesaid, and to the 
award of said referees, became, and now is 
in equity the tenant of said halls under your 
orator for a very large annual rent, namely, 
the sum of forty-sis: hundred and fifty dol- 
lars, or some other large sum, which rent 
ought to be paid to your orator. 

And your orator further shows, that during 
the month of August, in the year 1841, and 
after the said building was completed, your 
orator, pursuant to his equitable title 'to the 
said property, called upon the said Bldredge 
for an account of all moneys raised, and fur- 
nished by him for completing the' said build- 
ing, and of his charges for his personal serv- 
ices in the premises, and thereupon the said 
Eldredge, not directly denying at that time 
your orator's right to such an account, pre- 
pared one and showed it to your orator, 
which your orator requires the said Bldredge 
to produce and discover, and he claimed to 
insert therein, among other charges, the un- 
just and excessive charge of five thousand 
dollars for his personal services, which he 
afterwards altered to thirty-five hundred dol- 
lars, and also the unjust and unfounded 
charge of thirty-six hundred and fifty-eight 
dollars, or thereabouts, for brokerage, and 
some small sum of interest, and pursuant to 
the fraudulent intent and design of the said 
Bldredge above mentioned, he absolutely re- 
fused to render any such or any account to 
your orator, or to suffer him to take into 
his own possession the paper, which he had 
prepared, containing the said account, but 
only suffered your orator to look at the same, 
and soon afterwards, he informed your ora- 
tor, that if the whole claim was not paid on 
or before a certain day in September then 
next, he would, and, in pursuance of his 
fraudulent intentions aforesaid, he then did 
advertise the said premises for sale at public 
' auction, without consulting your orator, and 
against his will. Whereupon your orator 
filed his bill in equity ui the supreme judicial 
court of Massachusetts against said Eld- 
redge, setting forth his own equitable inter- 
est in said premises, and praying relief, and 
thereupon obtained a writ of injunction 
against said Bldredge, restraining him from 
proceeding to make any sale of said premises 
till the further order of said court. Alter 
which proceeding on the part of your orator, 
a negotiation was commenced between him 
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and said Eldredge, through the intervention 
of other persons, in which said Eldredge pro- 
posed to convey said premises to your orator, 
upon certain conditions, to be complied with 
on the part of your orator, including the pay- 
ment of an unreasonably large sum of money, 
which said Eldredge insisted should be per- 
formed and paid within sixty days from the 
commencement of the negotiation. To this 
proposal your orator acceded, understanding, 
that the terms of the agreement were to be 
reduced to writing, and signed by the par- 
ties. But by reason of the delays and eva- 
sions of said Bldredge, it was not possible 
for your orator, by the aid of his coTinsel, to 
procure a written memorandum of said terms 
to be made until about one half of the said 
period allowed by said Eldredge for perform- 
ance had expired; nor would said Eldredge 
sign said paper, although it was signed by 
your orator. By the terms of this agree- 
ment, your orator was bpund to pay a large 
sum of money to said Bldredge, within the 
short pex-iod aforesaid, and on failure there- 
of, his said bill in equity was to be dismissed. 
And your orator avers, that said Eldredge 
did not offer by said agreement to render any 
account to your orator of his doings or ex- 
penditures in regard to said estate, nor of 
the rents and profits he had received from 
the same, nor were any means provided for 
the futmre settlement of such account; and 
that the sum demanded by said Eldredge as 
the condition of said conveyance, the amount 
of which your orator is not able to recollect, 
but prays that said Eldredge may be re- 
quired to discover and set forth, was unrea- 
sonably and unjustly and extorsively de- 
manded; but your orator, coerced by the ne- 
cessities of his situation, and being advised 
by his counsel, that the dismissal of his said 
bill would not prejudice his right to. file and 
maintain another, was induced to accept the 
terms so offered. 

And your orator further verily believes, 
and so charges the fact to be, that said 
Kimball, during all the period aforesaid, 
well knew, or had good reason to believe, 
and did believe, that said Eldredge was 
merely a trustee of said property, for the 
ultimate benefit of your orator; that the 
legal and the equitable title of your orator 
were by him caused to be apparently vest- 
ed in said Eldredge in pursuance of their 
aforesaid agreement, and for the purposes 
therein expressed; and that said Kimball, 
notwithstanding the apparent title of said 
Eldredge, always treated with your orator, 
during said period, as the real owner of 
said property. And your orator further be- 
lieves, and so charges the fact to be, that 
said Kimball did conspire with said Eld- 
redge to endeavor to prevent your orator 
from obtaining the money before mention- 
ed, in order to comply with the said condi- 
tions demanded by said Bldredge, and to that 
end did in concert with said Eldredge, aid, 
and assist him in vilifying and disparaging 
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your o;rator, and his equitable title to said 
premises, and to impugn the justice of his 
claim to the same; and did request one of 
the .persons; with whom your orator was ne- 
gotiating for a loan of money for the pur- 
pose aforesaid, not to close any arrange- 
ment with your orator, but to make the 
same loan to him the said Kimball, taking 
the same estate as security for such loan. 
And your orator further avers, that by rea- 
son of the imputations thus thrown upon 
him and his equitable title to said property, 
and upon the general merits of his claim, 
and of the other hindrances and obstruc- 
tions thrown in his way by said Eldredge 
and his confederate said Kimball, y9ur ora- 
tor was prevented from obtaining the mon- 
ey aforesaid, and from complying with the 
conditions imposed upon Mm, as aforesaid, 
by said Eldredge, and was accordingly obli- 
ged to submit to a dismissal of said bill. 

And your orator further avers, that im- 
mediately upon the dismissal of said bill, 
said Eldredge advertised said estate and 
premises to be sold at auction, at a day so 
early, that your orator thought it would 
be impracticable for him to procure a suit 
in equity to be properly instituted, and to 
obtain a writ of injunction to prevent said 
sale; whereupon your orator, by advice of 
counsel, and in no wise intending to aban- 
don his remedy in equity, as in and by this 
bill he now seeks the same, instituted a 
suit at common law against said Eldredge, 
and caused the said premises to be attach- 
ed therein upon mesne process, in order as 
well to secure the payment of any sum of 
money, which might be due to your orator, 
in ease it should be deemed, that his rem- 
edy lay at law only and not in equity, as 
to prevent him from selling the said prem- 
ises, as he was about to do; and said in- 
tended '.sale was accordingly abandoned by 
said Eldredge. 

But now so it is, may. it please your hon- 
ors, that the said Eldredge, in disregard 
and violation of the agreement, trust and 
duty aforesaid, and in. pursuance of the 
fraudulent intentions aforesaid, refused to 
listen to the requests of your orator, or to 
deliver to him an account of the moneys re- 
ceived by him upon said land and building, 
and expended in and about the same or 
otherwise, and of his other claims in the 
premises, or to execute a deed thereof to 
your orator upon the condition aforesaid, 
or to perform the trusts aforesaid, and 
wholly refuses to recognise any right, title 
or interest in your orator in and to said 
land and building,' and has pretended to 
sell and dispose of the same in manner 
hereinafter set forth, against the will and 
consent and express protestation of your 
orator, and without ever having made to 
him the conveyance aforesaid, or given Mm 
any just or reasonable notice or time or op- 
portunity to procure the means of indemni- 
fying said Eldredge for any payments made 
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by him as aforesaid. All which actings, do- 
ings, pretences and refusals are contrary 
to equity and good conscience, and tend to 
the manifest wrong and injury of your ora- 
tor in the premises. And your orator fur- 
ther shows, that said Eldredge, as absolute 
owner of said land and building, has al- 
ready received and collected to a large 
amount the rents of the halls and apart- 
ments in the said building; that said rents 
should and ought to be applied for the bene- 
fit of your orator in paying the principal 
and interest of said mortgages or other- 
wise; that said Eldredge has not applied 
said rents to said purposes, or in any way, 
for the benefit of your orator, but has ap- 
propriated them, as your orator has reason 
to believe, and intends to appropriate such 
rents as may hereafter be received by him, 
to his own exclusive use and benefit; and 
that said Eldredge is not a man of property, 
but poor, and is an unsafe depositary of 
said rents as trustee of the same; said 
rents and profits, as your orator is inform- 
ed and believes, amounting annually to the 
sum of about seven thousand dollars, in- 
cluding the rents due from said Kimball. 
And your orator shows, that, as he is in- 
formed and believes, said Eldredge has sub- 
sequently made a deed of conveyance of 
said premises to said Kimball, and has tak- 
en and now holds his promissory notes or 
other security, for all or a considerable 
part of -the pretended purchase money for 
the same, and that said Kimball now pre- 
tends to be the sole owner of said estate, 
subject to certain mortgages thereon, as 
the bona fide purchaser thereof, for valua- 
ble consideration. But your orator has good 
reason to believe, and so charges the fact 
to be, that said conveyance was eollusively 
and fraudulently made ,to said Kimball, 
with the design, between him and said Eld- 
redge, to defraud your orator, and to dis- 
place any equitable claim or title which he 
might have to said estate, and to defeat 
or embaiTass his remedy against the same; 
and upon the secret trust, understanding 
and confidence, that if your orator should 
establish such lieji or claim, said Eldredge 
should deliver up said notes or securities to 
said Kimball, and should reinstate him in 
all respects relating to said premises, as he 
was before said conveyance; or upon some 
other secret understanding between them, 
which your orator prays they may severally 
be required to discover and declare. And 
your orator further is credibly informed 
and believes, that said Kimball is not a man 
of much property, but is an irresponsible 
person, and an unsafe depositary of the 
rents and profits accruing from said prem- 
ises. And your orator further believes, and 
so charges the fact to be, that said Eld- 
redge has confessed and admitted to some 
person or persons, to whom he has resorted 
for legal advice respecting the matters 
aforesaid, but to whom in particular your 
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orator is not so informed as to be able to set 
forth their names, but iprays, that the said 
Eldredge may discover the same,— that he 
did in fact make the agreement first herein- 
before mentioned, with your orator; and that 
he has been adyised by such person or per- 
sons not to commit any thing to writing, or 
to sign any writing touching the same, in 
order that said agreement may not be taken 
out of the statute of frauds. And your ora- 
tor further charges, that before or at the 
time of said conveyance from said Eld- 
redge to said Kimball, or before payment 
of the consideration thereof, if any consid- 
eration was paid, which your orator does 
not admit, said Kimball had full notice, 
knowledge and information of the actings 
and doings of said Eldredge, and of your 
orator in relation to said property, and of 
the right, title, interest or claim of your orator 
in or to said land or building, or great reason 
to suspect, and believe, that your orator 
had some right, title, interest or claim there- 
in or thereto. All which actings, doings 
and pretences on the part of said Eldredge 
and said Kimball, are contrary to equity 
and good conscience, and tend to the man- 
ifest wrong and injury of your orator in 
the premises. And your orator further 
shows, that the mortgages made upon said 
property by said Eldredge were made to 
said Provident Institution for Savings, to 
said Elizabeth Deblois, to said William 
Hobbs, and to said Merchants' Bank, but 
the particulars of said mortgages and the 
sums respectively advanced thereon, your 
orator is unable fully to set forth, and prays 
for an account thereof, and that said Eld- 
redge may produce the several mortgage 
notes or bonds and deeds; and your orator 
further shows, that all said mortgagees were 
cognizant of the title and interest of your 
orator in said land and building, and that 
the same was held by said Eldredge in 
trust for your orator, and made their sev- 
ei*al loans and advances with such knowl- 
edge. 

The prayer of the bill is, that the said 
Eldredge and the said Kimball may be firm- 
ly enjoined from selling and conveying to 
any person, other than your orator, the said 
premises, and from making any alteration 
in said building, and from cancelling or 
impairing any lease of any part thereof, 
made by the agency of your orator, or in 
pursuance of any contract with him, and 
may also be firmly enjoined from receiving 
and collecting the rents now due, or here- 
after to become due, from tenants of the 
several rooms and halls in said building, and 
that said Kimball, said Boston Museum and 
Gallery of Fine Arts, said Timothy Gilbert, 
said John L. Munroe, and James B. Lord, 
and said E. S. Goodnow and Henry Rice, 
the tenants as aforesaid, may be firmly en- 
joined from paying said rents to said Eld- 
redge or to said Kimball, or to any other 
person, except a receiver to be appointed by 



this honorable court, and that this honora- 
ble court may appoint a receiver, with au- 
thority and instructions to take control of 
said property, to receive and collect said 
rents as the same shall become due, and 
apply the same in part to payment of the in- 
terest upon said mortgages, and hold the bal- 
ance thereof subject to the order of this hon- 
orable court, and that said deed from said 
Eldredge to said Kimball may be declared 
void, and be delivered up to be cancelled, 
or the said Kimball be perpetually enjoin- 
ed from claiming by or under the same, 
and that said Eldredge and Kimball may be 
compelled to execute the trusts aforesaid, 
and that your orator may have such other 
and further relief in the premises as his 
case may require and to your honors may 
seem meet. 

The answer of Charles H. Eldredge was 
as follows: 

The defendant, without controverting the 
facts of the biU, in respect to the purchase 
by the plaintifE from Elizabeth Deblois, and 
the subsequent agreement with her, and his 
taking possession, and his proceeding to ex- 
cavate, and build, and his subsequent in- 
ability to proceed in building, and the entry 
of the said Elizabeth for non-fulfilment by 
the plaintiff of his agreement, and the in- 
junction obtained by the plaintiff against 
the sale of the premises by the said Deblois; 
but insisting, that the plaintiff is bound to 
produce, and prove the same, before he 
shall be allowed to have any advantage 
thereof in this suit, proceeds as follows: 

That, inasmuch as the said complainant 
had already, at the time of passing of the 
said decree, failed to comply with the terms 
of the said indenture, and forfeited all -his 
right under the same, and could not therefore 
comply therewith, — this defendant denies, 
that hy the payment of the said sum of one 
thousand dollars, and by the improvements 
and expenditures in said bill mentioned, 
made upon said lands, or by reason of any 
other matter or thing, the said complainant 
was, or would have been, possessed of a 
valuable or any other interest in said lands, 
or entitled to a conveyance thereof on ful- 
filling the terms of the said decree, in the 
said bill mentioned, as in the said bill of 
complaint is alleged. And this defendant 
fui-ther answering, says, that the said com- 
plainant did represent to this defendant, 
that he was in embarrassed circumstances, 
and unable, of his own means, to make the 
tender and payment to the said Elizabeth, 
according to iiie said decree, or to comply 
therewith, and to carry on the said building 
to its completion. But this defendant de- 
nies, that it was ever agreed between the 
said complainant and this defendant, that 
this defendant should receive from the said 
Deblois a conveyance of the said property, 
raise money thereon by mortgage, in order 
to furnish the said complainant with the 
means to proceed in the erection and com- 
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pletion of said building, or fumisli tlie same 
to the said complainant to be es^tended in 
the completion of said building; and on 
completion thereof, convey the same to the 
said complainant, the said complainant 
agreeing to reimburse this defendant, or 
save him, his heirs, executors and adminis- 
trators harmless, and indemnified from and 
against all payments, which he or they 
might be compelled to make by reason of 
any such mortgage, and to pay him or them 
a suitable compensation for his services, 
such indemnity, reimbursements and pay- 
ments to be secured to this defendant by a 
lien upon said premises, or upon condition 
of the said complainant indemnifying the 
defendant from said mortgage, and paying 
him a suitable compensation for his serv- 
ices, or thart he ever consented, or agreed, to 
render to the said complainant any such aid 
or assistance as in the said bill is alleged, 
or that any such like agreement was ever 
made between the said complainant and 
this defendant, as in the said bill of com- 
plaint is alleged, or that any agreement 
was ever made between the said complain- 
ant and this defendant, that this defendant 
should receive a conveyance of, or take or 
hold the said lands upon or under any trust 
or conditions, expressed or implied, for the 
use or benefit of the said complainant, or so 
that the said complainant could or might, 
upon any terms or (2ondltions, or in any 
event, in law or equity, make any valid 
claim to any interest therein, or to any con- 
veyance thereof from this defendant; and 
this defendant says, that the said complain- 
ant did disclose and explain to this defend- 
ant the details of his said enterprise, and 
his belief that great gain might be derived 
therefrom if it were carried into execution; 
and at various times, the exact dates where- 
of this defendant is unable to specify, did 
apply to this defendant, and make various 
propositions and requests to this defendant 
to take and hold said lands for said com- 
plainant, declaring his, said complainant's 
belief, that upon the payment of all the in- 
terest, costs and expenses of every kind, in 
addition to the price originally agreed upon, 
the said Deblois would consent to make a 
conveyance of the said land, although, by 
his failure to perform the terms of said 
agreement, his legal right and claim there- 
to had ceased, or words to that effect; but 
this defendant absolutely declined, and re- 
fused to take or hold the said lands under 
or subject to any condition or trust whatso- 
ever, express or implied, in law or equity. 
And this defendant says, that at the time 
of making the said propositions and requests 
by the said complainant, besides the utter 
nullity of his claims to, or title under his said 
agi*eement with said Elizabeth, by reason of 
his default as aforesaid, any and every in- 
terest in the land and building aforesaid, 
which the said complainant could claim pre- 
tend or allege had been already conveyed 



to, and was held by others either under the 
deeds of the complainant himself, or by 
liens or attachment, as this defendant was 
then informed and believed, and now verily 
believes, and was daily liable to other at- 
tachments or levies for debts of the com- 
plainant, so that even if this defendant had 
been willing to take and hold the said lands 
in trust for the said complainant, or to take 
a conveyance thereof, so as to leave the 
complainant any title or interest, legal or 
equitable therein, such title would have 
been probably a cause of embarrassment, 
and loss, and ruin to this defendant, and of 
no value to the said complainant, unless the 
actual state thereof had been fraudulently 
concealed from the creditors of the said 
complainant, who was notoriously insolvent, 
and whose pecuniary credit was entirely 
lost, and the attempt being obviously inad- 
visable and useless, and would have been 
probably ruinous to this defendant to com- 
plete the said building with the incum- 
brance of the complainant's debts charged 
thereon, and with the liability to the at- 
tachments, executions and claims -of his 
creditors to be made thereon; that among 
these conveyances or liens were the follow* 
ing, that is to say, a mortgage of the com- 
plainant's whole interest in the premises to 
one David Kimball, dated Sept. 10, 1839, to 
secure the payment of one thousand dollars 
to said Kimball, being, as this defendant is 
informed and believes, the very same sum 
borrowed of said Kimball by the said com- 
plainant, in May, 1839, to enable the com- 
plainant therewith to pay the said sum of 
one thousand dollars before mentioned, paid 
by him to the said Deblois, and which sum, 
with interest, this defendant afterwards 
paid to said Kimball by deducting the same 
from the consideration, which the said Kim- 
ball agreed to give for the said land and 
buildings on his purchase thereof, a quit- 
claim deed, and conveyance by release of 
the whole premises made and executed, as 
this defendant is informed and believes, by 
the said complainant to one Seth Bliss, 
dated 20th July, 1840, which this defendant 
now believes to have been given to secure 
the payment of some large sum of money, 
due from said complainant to said Bliss, 
but which deed was in its form, and pur- 
ported to be an absolute and unconditional 
conveyance of all the complainant's interest 
in the said premises, which deed still re- 
mains in full force as this defendant is in- 
formed and believes, under which the said 
Bliss now claims, that whatever was or may 
be the complainant's interest in the said 
premises, was thereby conveyed to him the 
said Bliss, and is his property, at least, to 
the extent of the moneys due from the said 
complainant to him the said Bliss, to en- 
force which claim the said Bliss has brought 
his bill of complaint before the justices of 
the supreme judicial court of the state of 
Massachusetts, before whom the same is 
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now pending against this defendant, and 
this defendant has been informed and be- 
lieves, that there were other liens and at- 
tachments for various debts of said com- 
plainant upon the premises, which would 
have attached to any interest if he had any 
interest in the same premises. And this de- 
fendant says, that imder these circumstan- 
ces, however requested, and however dis- 
posed to benefit the complainant, he could 
not, when applied to, prudently or safely, or 
with any prospect of benefit to the com- 
plainant, or without probable ruin to this 
defendant, and therefore would not, and as 
the complainant well knows, did not take 
the said premises under or subject to any 
legal or equitable trust whatsoever. And 
this defendant denies, that any agreement 
or understanding whatsoever, except the ex- 
press agreement and imderstanding between 
the said complainant and this defendant, 
that this defendant should take a title to 
said property, free from all right or claim 
on the part of the said complainant, express 
or implied, in law or equity, (as in the com- 
plainaQt's seventh interrogatory is inquired 
for,) ever existed, or was made between the 
said complainant and this defendant, other 
than the expressions of the motives and de- 
signs of this defendant, depending wholly on 
his own free will and discretion, and pleas- 
ure, for the execution thereof, as therewith 
expressly declared and fully understood, as 
hereinafter fully and particularly declared 
and set forth, and eveiy allegation of any 
other, or different agreement, or understand- 
ing, express or implied, in the said com- 
plainant's said bill contained, this defend- 
ant denies. 

And this defendant says, that although 
there was no such agreement, as by said 
complainant alleged, and although he, this 
defendant, always refused to take, or hold, 
any conveyance or title, excepting an abso- 
lute and unconditional estate in the prem- 
ises free from any trust whatsoever; never- 
theless, he freely admits, that one of his 
motives in purchasing the said estate, from 
the said Deblois, and taking the conveyance 
thereof from her, herein stated, was, be- 
sides the hope of profit and benefit to him- 
self, a desire also to benefit the complain- 
ant's family, and with them, the complain- 
ant himself, and that this defendant then 
believed, that if the said building should be 
completed, in the manner projected, it might 
yield some pecuniary profit, and 'that it was 
his design, and intention, if, in the end, the 
same should be found to exceed in value the 
amoimt of all his payments, expenses and 
liabilities therefor, and such reasonable 
profit to himself, as he should in his own 
discretion think right, and also the amount 
of certain debts then, and before, and now 
due, to this defendant, from the said com- 
plainant, and also from a member of his 
family, then to give to the said complainant, 
or to his family, an opportunity to purchase 



the same for the amount of all his, this de- 
fendant's, payments, expenses, and liabil- 
ities therefor, and other claims aforesaid. 
And this defendant freely also admits, that 
he did, after the expiration of the time fixed 
by said decree, and not before, state his mo- 
tive and design aforesaid in conversation 
with the said complainant, both before, and 
after his, this defendant's, receiving the con- 
veyance from the said Elizabeth herein stat- 
ed, but this defendant expressly declax'es, 
that while thus having and expressing such 
motive and design, it was therewith also 
distinctly declared by this defendant to the 
complainant, and by the said complainant 
at all times well known and understood, 
that no agreement whatever in any way 
binding upon this defendant, either at law 
or in equity, existed or was made or should 
be made, or was intended to be made by 
this defendant, or between him and the said 
complainant; nor was this defendant to be 
in any way, or by any means, a trustee for 
the complainant in respect of the premises, 
but that, on the contrary, the said land and 
estate was, and was to be, the property of 
this defendant, absolutely, and uncondition- 
ally, with the right of disposal thereof, and 
of the proceeds thereof, at his own discre- 
tion and freewill and pleasure, in such way 
as he should think fit; all which this de- 
fendant says was often and expressly de- 
clared to the said complainant, and as often 
and expressly admitted and assented to by 
said complainant, and that said declarations 
and admissions were so full, clear, and ex- 
plicit, that no possibility of mistake or mis- 
apprehension, could or in fact did exist, or 
remain on the part of the said complainant. 
And this defendant says, that he purchased 
of the said Deblois, for the sum of twenty- 
one thousand and eight dollars and thirty- 
six cents, the said parcel of land, and paid 
her therefor five thousand eight hundred and 
eighty-one dollars and thixty-six cents, in 
cash, of his own proper money, and gave her 
his own promissory note, and a mortgage of 
the premises for the remainder of the pui-- 
chase money, that is to say, fifteen thousand 
one hundred and twenty-seven dollars, and 
received from the said Deblois her deed 
thereof, duly executed to this defendant, 
dated 24th August, 1840, by which deed of 
the said Deblois, by her made and executed 
to this defendant, she conveyed the said 
premises to this defendant, to have and to 
hold to him, his heh's and assigns, to his and 
their use and behoof forever, with covenant 
of warranty in the common form, excepting 
only, that to the covenant against all incum- 
brances there are added these words, "ex- 
cepting from this covenant any incumbran- 
ces made or suffered by Joseph Jenkins up- 
on the described premises," and to the war- 
ranty against the claims and demands of all 
persons these words, "excepting any claim 
or demand arising out of any conti*act made 
by or with said Jenkins," as by the said origi- 
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nal deed in the possession of this defendant, 
and ready to be exhibited, -will at large ap- 
pear, and to which, for greater certainty, 
tliis defendant begs leave to refer, a true 
copy whereof is herewith filed. And after- 
wards, on the same sheet of paper with the 
said deed of the said Elizabeth, the said com- 
plainant made and executed to this defend- 
ant his own deed of release and quitclaim 
to this defendant of all the premises, also 
dated the same twenty-fourth day of August, 
but delivered to this defendant and recorded 
with the deed of the said Deblois on the 
said twenty-fifth day of August, which this 
defendant is ready to produce, and to which 
he begs leave, for greater certainty, to re- 
fer; a true copy whereof is herewith filed; 
which deed purported expressly and uncon- 
ditionally to release and convey unto this de- 
fendant all the complainant's right, title and 
interest whatsoever in the premises, to have 
and to hold the same to this defendant, his 
heirs and assigns forever, free and dischar- 
ged of and from all claims and demands by, 
through or under said complainant, and by 
which said deed this complainant did admit, 
that he had not complied with the conditions 
contained in a contr^act for a conveyance of 
the lands described in the said deed from 
said Deblois, and that the said complainant 
had no legal or equitable right in or upon the 
same. And this defendant says, that the 
only consideration paid for the conveyance 
of the said Deblois aforesaid was the. money, 
note and mortgage aforesaid, given to the 
said Deblois, under which said deed of said 
Deblois, so as aforesaid accompanied with 
the release of the said complainant, this de- 
fendant entered, and since has held the same 
premises as his absolute estate in fee simple 
to himself, his heirs and assigns, to his and 
their sole use and behoof, until the convey- 
ance thereof by this defendant ti> David 
Eimball herein mentioned. 

And this defendant further answering says, 
that he never did agree with the said com- 
plainant, that he, this defendant, would make 
any written declaration or memorandum of 
any trust or condition, as in the said bill of 
complaint set forth, or any other declaration, 
or memorandum, of any trust, or condition, 
or agreement, whatsoever, touching the prem- 
ises. And this defendant says, that it was 
always before, and at the time of, and since 
the receiving of the said conveyances from 
the said Deblois by this defendant, expressly 
declared to the said complainant, and as- 
sented to by the said complainant, that noth- 
ing whatsoever should be written even upon 
the subject of this defendant's intentions 
and designs aforesaid, and that the reason 
thereof was also repeatedly stated to the said 
complainant, that is to say, that this defend- 
ant might not, by any such statement, incur 
any risk of affecting his own absolute title 
to the said estate and property, even by such 
a statement of his intentions, which might 
be misconstrued, inasmuch as he intended to 
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retain the absolute title and disposal thereof, 
and to insure to himself the power and dis- 
cretion of doing therewith as he might think 
right and best, or words to that effect, it be- 
ing well understood and agreed between the 
said complainant and this defendant at all 
times, that nothing was to be done or agreed, 
whereby any express, implied or resulting 
trust in law or equity should or could be 
created or arise for the benefit of the said 
complainant, and this defendant denies the 
making of any expressions to any person 
whatsoever of any intention or purpose to 
make any writing whatsoever upon the sub- 
ject, excepting only, that at some time after 
the receiving the conveyance from the said 
Deblois herein mentioned, and when and 
after the whole title and estate in the said 
lands was absolutely and unconditionally in 
the said defendant, Joseph Jenkins, Junior, 
a son of the said complainant, once said ta 
this defendant, that he ought to make some 
writing, declaring his intentions in regard 
to said estate, as he might die before the 
matter was ended, and in that case his heirs 
could not know and can-y out his intentions, 
or something to that effect, to which this de- 
fendant answered, that he should not do so, 
and added that it had been expressly declar- 
ed by him to the said complainant from the 
beginning, and fully understood, that there- 
was to be no writing whatever, and for the 
express reason, that this defendant would 
have his title absolute and unincumbered 
with any trust or condition whatsoever in 
law or equity; to which the said son of the 
said complainant replied, that his request 
was not, that any paper should be delivered 
to any one, but simply that this defendant 
would place such a writing among his own 
private papers, that in case of his death, his 
heirs might be able to do with the estate, 
what he, at his own free will and pleasure, 
would do, if living, for the benefit of the said 
complainant and his family, or something ta 
that effect; to which this defendant, the 
same then seeming to him expedient, replied, 
that he would make some deed of trust to- 
be placed among his papers to provide for 
such contingency. And this defendant says, 
that he intended at that time, and believes 
he was from the convei'sation that was had 
clearly understood to intend, by the expres- 
sion deed of trust, only a paper writing ex- 
pressive of his designs and intentions, as 
herein set forth, and no other or different 
writing. But after said conversation, this de- 
fendant, reconsidering the whole matter, 
thought it inexpedient to make any writing 
whatsoevei*, and did not make any such writ- 
ing, having from the beginning declared his 
intention to do nothing, which could even 
by bare possibility be construed as admit- 
ting or creating any title to, or interest in, 
or claim in any way to or upon the said 
lands and building in the complainant. And 
this defendant says, that the aforesaid con- 
versation, the purport and meaning whereof^ 
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-as nearly as this defendant can now recollect, 
as set forth, was a mere informal and ac- 
cidental conversation with a third person, 
and not in the presence or hearing of the said 
complainant, and that the declaration by 
this defendant of his purpose to make such 
a writing was a mei-e gratuitous expression 
of his then present disposition, which he had 
a clear right to reconsider, and fulfil, or 
modify, and wholly abandon, at his own dis- 
cretion, the circumstances and situation of 
the property, and of the said complainant 
obviously requiring, and justifying special 
caution, as to every such matter on the paii: 
of this defendant 

And this defendant says, that the com- 
plainant never furnished or procured to be 
furnished to this defendant the sum of sis 
thousand dollars, or any other sum to be paid 
to the said Deblois towards the considera- 
tion money of any purchase, or so far as 
this defendant linows or believes, procured 
to be furnished and securities upon or by 
means whereof this defendant borrowed or 
obtained the sum of six thousand dollars or 
any other sum to be paid to the said Deblois 
in part satisfaction of any consideration mon- 
ey, of any purchase, as is alleged in the com- 
plainant's said bill, but this defendant says, 
that James W. Jenkins, Junior, in said bill 
mentioned, did deliver to this defendant up- 
on his, this defendant's own responsibility, 
certain promissory notes and bills .of ex- 
change, to the amount in the whole of about 
six thousand dollars, as near as this defend- 
ant can recollect, to the end, that this de- 
fendant by pledging the same, might, if he 
should think fit, raise money to pay the con- 
sideration money, which this defendant 
might give to the said Deblois for his pro- 
posed purchase of said land, and this defend- 
ant says, that he never made use of or 
pledged the said promissory notes and bills 
of exchange, or raised any money by means 
thereof, to pay the said consideration money, 
or any part thereof, but that he returned the 
same to the said James W. Jenkins, Jr., and 
denies that he used such securities and aft- 
erwards returned and repaid the same by or 
out of moneys raised by mortgage or other- 
wise as is alleged in said bill of complaint. 
And this defendant further answering, says, 
that he did agree to take a deed from said 
Elizabeth of said property, in order to give 
him an unqualified title under her, but not to 
save any rights of the said complainant, nor 
lor the purposes in the said bill alleged. And 
this defendant further answering, says, that 
the time mentioned in the said decree for the 
compliance therewith by the complainant was 
not allowed to expire, without any com- 
pliance with its terms, for the purpose men- 
tioned in the said bill, or for any purpose 
by agreement between the complainant and 
this defendant, or between the complainant, 
said Deblois and this defendant; but this 
defendant says, that the said time had ex- 
pired before this defendant made any agree- 



j ment to take a deed &om the said Elizabeth 
I of the said property, and this defendant was 
informed and believes, that the only reason 
why the said time was allowed to expire 
was, that the said complainant, by reason of 
his pecuniary embarrassments, was unable 
to comply with the terms thereof. And this 
defendant fm*ther answering, says, that the 
said Elizabeth did convey the said property 
to this defendant, as herein mentioned, but 
not in pursuance of, or according to any 
such agreement or purpose, as in said bill is 
mentioned. And this defendant further an- 
swering, says, that the said compiamant did 
acknowledge, that he had forfeited all claim 
against said Deblois, and consent, that this 
defendant should take the said deed and 
conveyance from the said Elizabeth, and did 
make his release and quitclaim to this de- 
fendant, as herein mentioned, in order, that 
this defendant thereby might have,, as the 
said deeds purported, an unqualified and ab- 
solute title to the said land and building, 
to have and to hold the same to him, his 
heirs and assigns, to his and their use and 
behoof, and not under or in pursuance of any 
such agreement, or for or with any such 
design or purpose of saving or secm-ing any 
right or interest, legal or equitable, of said 
complainant as in the said bill of complaint 
is alleged, but on the contrary, for the very 
purpose of surrendering all the complainant's 
claims in or to the premises, and preventing 
any legal or equitable right, title or interest, 
express or implied, from arising, existing 
or resulting, or being insisted upon by or for, 
or on behalf of the said complainant, in or 
to or out of the premises in any event what- 
soever; as it was clearly, explicitly, and 
fuUy understood and agreed to by said com- 
plainant, at the time of the making of the 
said deeds, that the title to said estate in this 
defendant was to be clear, full, perfect, and 
absolute. 

And this defendant, further answering, 
says, that he believes, that at the time of 
the conveyance to this defendant made by 
the said Deblois, and at the time of the 
making of the deed of said complainant to 
this defendant, the said complainant was 
indebted to divers other persons besides 
Richards, Munn & Co., and said Kimball 
herein mentioned, for materials furnished 
in and upon the said building, and money 
borrowed, but which he could not pay 
from the said lands or building, inasmuch 
as he had, before that time, ceased to have 
any interest, either at law, or in equity, in 
or to the same, and which he as this de- 
fendant believes was unable by any other 
means under his control to pay. And this 
defendant further answering, denies, that 
the payment of such debts, or the procure- 
ment of means therefor, was the declared, 
or as far as this defendant knows and be- 
lieves, the real object or purpose, or one 
of the objects or purposes of the said con- 
veyances, or either of them, or of any ar- 
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rangement in relation thereto "wltli this de- 
fendant, as alleged in the complainant's said 
bill of complaint, except so far as the same 
might have depended on or have been en- 
tertained, by reason of the expressions of the 
motives and designs of this defendant, de- 
pending wholly on his own will, discretion, 
and pleasure for the execution thereof, there- 
with explicitly declared and fully under- 
stood, as herein fully and particularly stated 
and set forth. And this defendant further 
answering says, that he does not know, but 
has been informed and believes, that several 
of the creditors of said complainant, some 
of whom had furnished such materials, and 
some of whom had loaned the said complain- 
ant money, did request in writing the said 
Elizabeth to convey to the said defendant 
the said lands, or express their assent, that 
such conveyance should be made, but what 
was the particular tenor of said requests or 
assents, this defendant has not been inform- 
ed, and cannot set forth as to his belief. And 
this defendant says, .that the fact of his 
taking the estate and property aforesaid, as 
herein stated, absolutely and uncondition- 
ally, without any title or interest in the said 
complainant, excepting such benefit as this 
defendant might, of his own will and pleas- 
ure, allow him, was in no respect a secret 
arrangement, but, as this defendant believes, 
was commonly known, and also to the cred- 
itors of the said complainant, and that the 
same was in fact, approved by creditors, as 
affording the only hope of any benefit from 
the premises, depending wholly upon the 
free will and pleasure of this defendant, as 
herein particularly set forth. And this de- 
fendant, further answering, denies, that such 
request or assent was given or made, pur- 
suant to any arrangement to pay the debts 
of said complainant from said land and 
building, or that any such debts were intend- 
ed to be provided for as in said bill is 
alleged, or that he, this defendant, was a 
party to any such arrangement, or that he 
had any notice of any such purpose, or 
agi-eed to receive, or hold, or that he was to 
receive a conveyance for any such purpose, 
as is in said bill alleged, or that this de- 
fendant was or is bound to make any con- 
veyance to said complainant as in said bill 
is alleged. 

And this defendant further answering, de- 
nies, that at the time when the said com- 
plainant made the acknowledgment and re- 
lease under seal to this defendant herein 
mentioned, the said complainant had any 
valuable or other interest whatever in the 
premises. But this defendant at the time 
was advised to take such acknowledgment 
and release, in order to remove all grounds 
for any pretence of claim of the complainant 
thereafter to any interest in the premises. 
And this defendant further answering, says, 
that no pecuniary consideration was paid, or 
agreed to be paid, by this defendant for the 
said release, but that, as far as he knows 
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and believes, the inducement and considera- 
tion of the said complainant for making said 
release and acknowledgment was the hope 
and expectation, that this defendant might 
derive such advantage from the premises as 
to be willing to give the complainant some 
benefit therefrom, at his discretion, as herein 
mentioned. And this defendant denies, that 
the said complainant had any valuable inter- 
est, or other legal or equitable interest in 
the said premises, to convey to this defend- 
ant; and denies, that any trust was created 
or resulted on the part of this defendant, 
for the benefit of this complainant And 
this defendant further answering, says, that 
upon the making of the conveyance of the 
said Deblois to him herein mentioned, he 
made and executed a mortgage to the said 
Deblois of the premises for fifteen thousand 
one hundred and twenty-seven dollars, as 
aforesaid, and other mortgages thereafter, to 
a large amount, at different times; and that 
there is now due upon the mortgages, made 
by this defendant upon the premises, forty 
thousand one hundred and twenty-seven dol- 
lars, and interest, and mortgages to the 
amount of fifteen thousand dollars, hereto- 
fore made, have been paid by this defend- 
ant. And this defendant further answering, 
says, that the greater part of the moneys 
raised upon mortgages, excepting the mon- 
eys paid to said Deblois, was delivered to 
said complainant to pay sundry persons for 
material and work upon said building, done 
and furnished after the conveyance to this 
defendant; but this defendant does not ad- 
mit, that the said moneys have been faith- 
fully applied by said complainant; and the 
amount so applied, is peculiarly within the 
knowledge of said complainant, and if it be 
material in this case, this defendant insists, 
that the said complainant ought to be re- 
quired to make proof thereof; and with the 
greater part of the residue of said moneys 
this defendant paid some of the moneys due 
on mortgages on said building, and for debts 
contracted in the completion of said build- 
ing; but this defendant insists and submits, 
that these are matters which concern his 
own affairs merely, and that he is not bound 
to set them forth. Ajid this defendant fur- 
ther answering, says, that the only consid- 
eration, agreed by this defendant to be paid 
to the said Deblois, for the conveyance from 
the said Deblois to the said defendant, was 
twenty-one thousand and eight dollars and 
thirty-six cents, fifty-eight hundred and eigh- 
ty-one dollars and thirty-six cents thereof in 
cash, and the residue to be secured by a 
mortgage on the premises, as aforesaid. And 
this defendant says, as before, that the com- 
plainant did not furnish the sum of six thou- 
sand dollars, or any other sum, as a part of 
that consideration, and that the erections 
and improvements mentioned in said bill of 
complaint were no part thereof, unless by 
enhancing the value of the premises, and 
thus serving as an inducement to said De- 
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blois to take said mortgage, they might have 
been or may he so considered, hut that the said 
complainant had paid the said Deblois, as 
this defendant has been informed and be- 
lieves, the sum of one thousand dollars, as 
set forth in the said indenture, which, as 
this defendant is informed and believes, he 
boiTOwed of David Kimball herein men- 
tioned, and which said sum of one thousand 
dollars and interest, being eleven hundred 
and seventy-five dollars, this defendant, at 
the time of the said purchase, assumed upon 
certain conditions, as hereinafter mentioned, 
to pay, and afterwards paid to the said Kim- 
ball, by deducting that amount from the con- 
sideration which he, said Kimball, agreed to 
give for the said premises on his purchase 
thereof, and who pretended to have a claim 
upon the premises, by virtue of a mortgage, 
therefor made by said complainant, as afore- 
said, to secure the same, of all his pretend- 
ed interest in the premises. Aud this de- 
fendant denies, that any part of the consi(3- 
eration of his purchase aforesaid was paid 
by said complainant, or that any trust re- 
sulted from any such payment 

And this defendant further answering, 
says, that he does not claim, nor ever has 
claimed from the said complainant payment 
of the sum, or about the sum, of seven 
thousand one hundred and fifty-eight dol- 
lars, or any other sum, for this defendant's 
services, commissions and brokerage, paid 
in raising any moneys, or for interest on any 
moneys, or any other account, as agent of 
the complainant, as the defendant has nev- 
er acted as the agent of the said complain- 
ant in the purchasing the said lands or 
completing the said building, but has done 
the same entirely on his ojvn account, and 
the complainant has, for this defendant, 
superintended the completion of the said 
work. But this defendant says, that after 
the completion of the said building, being 
willing to benefit the said complainant, and 
in accordance with his intentions, depend- 
ing upon his own free will and pleasure, be- 
fore expressed, this defendant did offer to 
sell or convey the said lands and building 
to said complainant at a certain sum, which 
would give to this defendant a profit of 
thirty-five hundred dollars only, after pay- 
ment of the debt of said complainant and 
the debt of a member of his family, and 
which profit of thirty-five hundred dollars 
was a small and an inadequate profit for 
the great care, risk, perplexity and trouble, 
caused and created to this defendant by 
the purchase and completion of said build- 
ing, and in making the estimate of the cost 
of said building, commissions, brokerage 
and interest, which this defendant had paid, 
were taken into the account of the cost of 
the building, as properly constituting a part 
thereof. And this defendant further an- 
swering, says, that being at that time the 
absolute owner of the said lands and build- 
ing subject to mortgages which he had 



made thereof, he did not, nor does claim ta 
have any such lien thereon as in the said biU 
of complaint is alleged. And this defendant 
further answering, saith, that the said 
building is now completed, as far as it is,, 
at present, intended to complete the same^ 
but is not of the value of one hundred thou- 
sand dollars, as this defendant believes, 
but, as this defendant believes, of the value 
of sixty-two thousand dollars; this defend- 
ant having sold the same for a considera- 
tion, which, as agreed upon, was nominally 
sixty-two thousand five hundred dollars; 
but a part of said consideration being paid 
in specific articles, the whole of the con- 
sideration paid and secured was not of 
greater value than sixty-two thousand dol- 
lars, which he believes to be the real value 
of said land and building, but the consid- 
eration expressed in the deed was fifty-five 
thousand dollars. And this defendant fur- 
ther answering, denies, that the said com- 
plainant is entitled to any conveyance there- 
of upon the conditions mentioned in said 
bill, or upon any conditions whatever; or 
to any account of the value thereof, or of 
the doings or transactions of this defendant 
in relation thereto. And this defendant says, 
that the said complainant has never tender- 
ed to this defendant, nor has been able, as 
this defendant claims, to tender to this de- 
fendant, any indemnity for a reimburse- 
ment of the moneys, which this defendant 
has paid for, and raised and expended upon 
the said lands, and building, and interest 
thereon, or a reasonable sum for the labor,, 
care and responsibility of this defendant in 
the purchase and completion of the prem- 
ises. 

And this defendant, further, answering, 
says, that he has refused, and does refuse 
to convey the said lands and building to 
the said complainant on the conditions in 
the said bill of complaint set forth, or to 
make any declaration of any such trust a» 
is therein set forth; inasmuch as this de- 
fendant, Tintil the sale by this defendant 
aforesaid, was the absolute proprietor there- 
of, subject to the mortgages aforesaid, and 
claims, and was entitled to hold the same, 
and has, since the purchase thereof, claim- 
ed to hold the same in fee simple, subject 
to the said mortgages, and not charged with 
any other condition or trust whatsoever. 
And this defendant says, that he never in- 
tended or designed to make any such con- 
veyance or declaration of trust as in the 
said bill is mentioned, or other than is here- 
in mentioned in that behalf. And this de- 
fendant further answering says, that after 
the completion of the said building, as afore- 
said, two rooms in the said building were 
leased by the said complainant wrongfully, 
without the knowledge or consent of this de- 
fendant, to certain persons. Ajid the said 
complainant wrongfully received of such per- 
sons part of the rent therefor in advance. 
And when these facts came to the knowledge 
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of this defendant, he notified the said per- 
sons, to whom such leases had been made, 
that' he was owner of the said building, and 
that they must remain there as tenants of 
this defendant, or quit the premises; where- 
upon they agreed to hold as tenants of this 
-defendant And tjiis defendant denies, that 
the said complainant has made any other 
leases of any part of the premises, with or 
. to the knowledge or assent of this defendant, 
■excepting certain leases at will for this de- 
fendant, which he has confirmed. And this 
defendant says, that he has never been the 
agent or trustee of the complainant in any 
thing touching the purchase or completion of 
the said lands and. buildings, or the leasing 
thereof, but has leased the same in his own 
behalf, and for his own account, and has ex- 
pended the rents, as far as they have been 
received, in and about said building, and 
submits, that he is not bound to render any 
account thereof to the said complainant And 
tliiy defendant denies, that any trust has been 
created, or resulted for the benefit of the 
coniplninant, to have the said parcels of land, 
or either of them, conveyed to him upon the 
condition of indemnifying the said defendant 
for any payment of the several sums of mon- 
ey, for which the same have been mortgaged; 
or that the complainant was entitled to a 
reasonable or any notice of the times of pay- 
ment of the said several sums of money, or 
to an account of the sums of money borrow- 
ed by this defendant on mortgage of the 
premises, and expended in and about the pur- 
chase of the said lands, or the erection of the 
said edifice, or of the rents received by him; 
or that the said complainant is indebted to 
this defendant for any of those sums; or 
that any of those sums were advanced or 
loaned to said complainant; or that the de- 
fendant rendered, or that the complainant is 
indebted to this defendant for any services 
in the premises for the benefit of the com- 
plainant; or that this defendant is or ever 
was a mortgagee in equity of the premises; 
but that, until the sale thereof to said Kim- 
ball, he, after his purchases of said Deblois 
and said Francis, ever was the sole and ab- 
solute proprietor thereof, subject to the mort- 
gages made by him, and to no other condi- 
tion or trust whatsoever, and may well in 
equity, as well as at law, set up a good claim 
and title to said land and building against 
the said complainant, and that, in so doing, 
he does not act contrary to, or in breach of 
any interest or agreement of the parties to 
the transactions relative thereto; and this 
claim of tiiis defendant so to hold the prem- 
ises, is entirely consistent with good con- 
science and a desire to do equity on the part 
of this defendant 

And this defendant further answering, de- 
nies, that he was confidentially or otherwise 
■employed by the said complainant, as in his 
said bill alleged, for the interest and benefit 
of said complahiant in relation to the said 
lands and property, or with any understand- 



ing that this defendant for any services to be 
rendered for said complainant, as in the said 
bill of complaint is alleged, and denies it to 
be true, that he ever held forth to the com- 
plainant, or thati there was any reason, or 
that he gave the complainant any reason to 
trust or believe, that he was so acting, or 
considered himself so employed, or that there 
was no reason for suspicion on the part of 
the said complainant, or no intimation by this 
defendant that this defendant would appro- 
priate said land and properly to his own use 
and benefit to the exclusion of the said com- 
plainant, and says, on the contrary, that this 
defendant expressly declared to the said com- 
plainant, and gave him fully to understand 
that he, this defendant would not take a 
conveyance of the said land and property to 
any use and trust for the said complainant, 
and that he should take the conveyance 
thereof from the said Deblois, and from said 
Francis, to his, this defendant's, own use, 
and that of his heirs and assigns, absolutely 
and subject to no other use and trust what- 
soever, express or implied, and that the said 
complainant well knew, before and at the 
time of the conveyance aforesaid, from the 
said Deblois and from said Francis to this 
defendant, the intention and purpose of this 
defendant in that regard, and assented there- 
to, relying on the good will and pleasure of 
this defendant to benefit the complainant's 
family, and the complainant himself, know- 
ing and at all times fully understanding, that 
the defendant should have and did have a 
perfect and absolute title to said estate, and 
that the complainant's sole and only re- 
liance was upon the good will and disposition 
of the defendant as aforesaid, which good 
will this defendant has ever evinced to said 
complainant by offering at sundry times, 
when proprietor of said estate, to sell to said 
complainant at a reasonable profit, as is here- 
in set forth. And this defendant further an- 
swering saith, that he denies, that the said 
complainant had any cause or reason to, or 
did believe or trust, that this defendant 
would use his utmost or any endeavors in 
relation to said propei-ty, or the raising 
money thereupon for the completion of the 
said edifice, with any view to the benefit 
and advantage of said complainant as the 
ultimate proprietor thereof, as in the said 
bill is alleged, or otherwise than is herein 
set foith. And this defendant further an- 
swering, denies, that he ever held forth to 
the said complainant, or gave him to under- 
stand that this defendant was using his ut- 
most, or any endeavors for the benefit of the 
said complainant, as the ultimate proprietor 
of the said land and building, as in the said 
bill of complaint is alleged, or otherwise 
than is herein stated, and says that this de- 
fendant has not or ever had, or made any 
claim upon said complainant for services of 
said complainant, nor has the said complain- 
ant tendered or offered to pay to this de- 
fendant any thing as or for any services of 
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this defendant; but since the completion of 
tlie said building, this defendant has offer- 
ed to sell and convey the said lands and 
building to the said complainant for a sum, 
•which, after all that this defendant has paid 
for and expended upon the premises, and 
the debt of the said complainant, and of a 
member of his family to this defendant, 
would give to this defendant the inadequate 
profit of thirty-five himdred dollars for all 
his labor, responsibility, risk and trouble in 
the premises, but the said complainant, as 
this defendant believes, then was, and at 
all times since has been, and now is, wholly 
unable to raise and pay that amount there- 
for. And this defendant says, that from the 
pecuniary embarrassments of the said com- 
plainant ever since this defendant purchas- 
ed said property, he believes that he has not 
been ready or able to compensate and re- 
ward this defendant largely and liberally 
for any such services, if this defendant had 
had or made any such claim for services 
aforesaid as in the said bill is alleged, and 
whether the said complainant was willing so 
to compensate or reward this defendant, this 
defendant does not know and has not been 
informed, except by the allegations of the 
said complainant. 

And this defendant says, that in all things 
relative to the purchase of the said lands and 
buildings, and the completion of the said 
buildings, and the disposal of the premises, 
he has acted with good faith and fidelity, 
without violating any agreement he ever 
made with the said complainant, or failing 
to discharge any duty, which this defendant 
ever owed to said complainant, as will ap- 
pear by his acts set forth in this his an- 
swer. And this defendant further answer- 
ing, says, that during the erection of said 
building, after this defendant purchased the 
same, the said complainant superintended 
the same, and had the principal charge of 
the work done thereon, and expended time, 
skill and labor thereon for this defendant, 
and not as having any interest, legal or equi- 
table, therein, but only in the hope and ex- 
pectation, that this defendant might derive 
such advantage therefrom as to be willing 
to give such chance of pre-emption to the 
complainant on such terms, that the com- 
plainant or his family might be benefited 
greatly by the purchase thereof, or that this 
defendant might otherwise dispose thereof, 
so that this defendant might, after reserving 
a reasonable profit to himself at his own dis- 
cretion, pay the remainder to the complain- 
ant or his family (which chance of pre- 
emption this defendant has always offered to 
said complainant, as aforesaid, until the con- 
veyance to said Kimball, and has twice ad- 
vertised the said estate for sale at auction, 
with the purpose of paying over such re- 
mainder If there should be any, so far as he 
was not enjoined therefrom on the bill of 
Seth Bliss aforesaid, but which sales have 
been prevented by the complainant.) But 



this defendant denies, as far as this defend- 
ant knows, has been informed, and believes, 
that the said complainant expended any c^t 
his own proper moneys in completing the 
said building after this defendant purchas- 
ed the same; and when the building was 
nearly completed, the said complainant 
made and presented his bill for his services 
therein, from Aug. 25, 1840, to January 8, 
1841, wherein he charged this defendant 
1150 dollars for services in the erection of 
the building for this defendant, and offered 
to assign his claim aforesaid, as superin- 
tendent, t6 a creditor of the said complain- 
ant, for security for the moneys due or ow- 
ing to said creditor. But this defendant de- 
nies, that it is true, as in said bill of com- 
plaint is alleged, that this defendant did have 
or exercise no control over said work, and 
never pretended that he had a right so to 
do; but this defendant says, that on the 
contrary, at all times when it was necessary 
so to do, he insisted upon his right to con- 
trol the said work, as the sole proprietor of 
the said building, and this defendant says, 
that on one occasion, in consequence of tiie 
misconduct of said complainant in misap- 
plying moneys, which this defendant deliv- 
ered to him, to be paid to the workmen up- 
on and persons furnishing materials for said 
building, he, this defendant, threatened to 
dismiss the said complainant from his em- 
ployment, as superintendent of the said 
building, and gave him notice to that effect, 
and thereupon the said complainant express- 
ly acknowledged this defendant to be the 
sole owner of the said lands and building, 
and to have the sole right to control the 
work thereon, and promised this defendant, 
that he would honestly apply such moneys 
in future in payment of the labor and mate- 
rials for the said building, and accoxmt with 
this defendant for all his doings therein, and 
upon this condition, this defendant consent- 
ed to withdraw his notice aforesaid, and to 
retain the said complainant as the superin 
tendent of the said work. 

And this defendant, denies, that it was 
mutually understood between the said com- 
plainant and this defendant through the 
whole or any part of the process of erecting 
and finishing the said building, after this 
defendant had taken a conveyance thereof, 
that said complainant was erecting and fin- 
ishing the same for his exclusive benefit, or 
not at all for the benefit of this defendant, 
except to enable him to raise moneys there- 
upon, perfect the security for money already 
raised, and indemnify and pay the said de- 
fendant, as in his said bill is alleged, or 
that the complainant was or was induced 
by this defendant to believe, or did believe, 
that the complainant was acting for his own 
benefit alone, and erecting a fortune for 
himself and his family, and not for the ben- 
efit of this defendant or any other person: 
unless from any reliance of the complainant 
on the good will and pleasure of this defend- 
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ant to benefit Mm and liis family, it migM 
be so considered by the said complainant 
And this defendant denies, tbat upon any 
development by the said complainant of any 
gains -which might be derived from the en- 
terprise in the said bill mentioned, or upon 
showing its practicability, or at any other 
time or occasion this defendant conceived 
any design of defrauding this said complain- 
ant out of any gain or profit to be derived 
therefrom, or of abusing any confidence, 
which the said complainant might repose in 
this defendant, or that for any such end or 
purpose, this defendant required or proposed, 
that the legal title to said premises should 
be conveyed to himself without any declara- 
tion of trust in writing, to be delivered to 
the said complainant, or induced the said 
complainant to confide any rights in the 
premises to the honor and conscience of this 
defendant in the manner or for the purpose 
mentioned in said bill, or that he artfully or 
fraudulently induced the complainant to enter 
into or execute any agreement, or attempted 
to defraud and deprive the said complain- 
ant of the fruits of his labor, or to appro- 
priate the same to himself, or to that end 
suffered the said complainant to go on with 
the erection of the said building imder the 
belief, that he was erecting it for himself 
alone, or under any misapprehension in re- 
lation thereto, or meditated or practised any 
fraud whatever upon said complainant. But 
on the contrary thereof, at the time of the 
purchase and conveyance to this defendant 
of the said premises, the said complainant 
had no legal or equitable right or interest 
in the premises, as he well understood and 
admitted, and it was equally well under- 
stood and agreed by him with this defend- 
ant, that he should not have or claim at any 
time any legal or equitable interest what- 
ever in the premises, and that the said de- 
fendant should hold and dispose of the 
premises at his own free will and pleasure, 
without any legal or equitable obligation to 
account therefor to said complainant. Aud 
this defendant denies, that he ever made, or 
promised, or pledged his honor to execute 
any agreement with or to the said complain- 
ant, to convey the premises to the said com- 
plainant upon the terms and conditions in 
the said bill set forth. And this defendant 
says as before, that he could not have talien 
a conveyance of the premises, under the 
then existing circumstances, upon any such 
trust as is alleged in the said bill, without 
subjecting himself to great danger of em- 
barrassment and ruin. And this defendant 
denies, that any trust was created or re^ 
suited in equity on the part of this defend* 
ant, to hold said premises for the use and 
benefit of the said complainant, by reason 
of any thing done or agreed by or on the 
part of this defendant and the said com- 
plainant, or between this defendant and the 
said complainant 
And this defendant says, that he never 



promised the said complainant to make any 
written declaration of any trust, as in the 
said bill is alleged, but on the contrary says, 
that it was expressly agreed between this 
defendant and said complainant that there 
should be no trust created touching the 
premises, but that this defendant should 
have a clear, perfect and absolute titie in 
fee simple to said estate, unincumbered by 
any titie, claim or interest of the complain- 
ant whatsoever. And this defendant fur- 
ther answering says, that he has exhibited 
to the said complainant a memorandum of 
thfe moneys expended by this defendant in 
relation to said building, but this defendant 
has refused, and dOes insist that he is not 
bound to render any account to the said 
complainant, of the moneys received and ex- 
pended as aforesaid. And this defendant 
says, that he has refused to convey the 
property to the complainant, except as here- 
in set forth, and to recognize any trust for 
or titie in said complainant, as none did ever 
exist since the conveyance of the said es- 
tate to this defendant and this defendant 
insists, that he is not bound to set forth to 
what specific purposes he has applied the 
sums of money by him raised, by mortgage 
upon said property, as the same concerns 
himself and his affairs only, and not the 
said complainant And this defendant fur- 
ther answering says, that he has advertised 
the said estate for sale, and has since sold 
the same, after having offered it, as afore- 
said, to the said complainant and allowed 
him the space of about fom: months, a time 
named by said complainant as a reasonable 
and sufficient time, to purchase the same on 
the terms aforesaid, with the full knowledge 
and assent on the part of the said com- 
plainant, that if he did not in that time, 
purchase the same on the said terms, this 
defendant should and would sell the same at 
auction or to some other person, as this de- 
fendant had a right to do; and the said de- 
fendant says, that the said complainant was 
not then, nor has, at any time since, been 
able or ready to purchase the same on the 
terms aforesai^d, and this defendant says, 
that he does not recollect or believe, that 
the said complainant protested against the 
sale of the premises in any other way than 
by filing his bill for an injunction to restrain 
the same. And this defendant further an- 
swering says, that while he was owner of 
the said estate and until he sold the same, 
he did claim to receive and did receive the 
rents thereof, so far as they have been paid, 
excepting so far as they were wrongfully 
received by the said complainant as afore- 
said, as this defendant had a right to do. 
Aud this defendant further answering says, 
that he insists, that he is not bound to render 
any account of the said rents to the said 
complainant or to disclose to him what he 
has done with the same, or the intentions 
of this defendant in respect to the disposal 
thereof, and denies, that the said rents 
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should or ought to be applied to the benefit 
of the said complainant. And this defend- 
ant insists, that he is not bound to set forth 
the amount or nature of his property, but 
deems himself sufficiently responsible to 
meet and comply -with all the engagements, 
which he has made. And this defendant 
says, that he has no precise knowledge of 
the amount of the property of said Kimball, 
but believes him to be a man of considera- 
ble property and able to meet his engage- 
ments. 

And this defendant further answering 
says, that he did, on the first day of March, 
in the year of our Lord one thousand eight 
hundred and forty-two, convey by deed of 
wairanty, with release of dower of the wife 
of this defendant, the said land and build- 
ings to said David Kimball, bona fide for a 
valuable and adequate consideration, which 
this defendant insists that he is not bound to 
set forth, it being a matter, in which the said 
complainant is no wise legally or equitably 
concerned, and this defendant nevertheless 
says, that the consideration, which was 
agreed upon, was nominally sixty-two thou- 
sand five hundred dollars, but a part thereof 
being in specific articles, the whole of the 
consideration paid and secured was not of 
greater value than sixty-two thousand dol- 
lars. And this defendant, further answer- 
ing, denies, that the said Kimball took the 
said conveyance under any express or tacit 
agreement or understanding with this de- 
fendant to aid and assist him in perfecting 
a title to the premises, or disposing of them 
for this defendant's profit or advantage, or 
in order to preclude said complainant from 
asserting and establishing any pretended eq- 
uitable interest in or title to the said land 
or building, or under any other agreement 
express or implied, than such as is con- 
tained in the said deed to the said Kimball, 
and says, that he has before stated the 
whole and true amount of the consideration 
as nearly as he can estimate the same, and 
says, that part of the consideration was 
paid in specific articles delivered to this de- 
fendant and part by cancelling the obliga- 
tion of this defendant to said Kimball to 
pay the sum of one thousand dollars and in- 
terest as aforesaid, and the remainder over 
and above the mortgages, which mortgages 
said Kimball was to pay, and the amount 
of which is 'included in the consideration, 
was in negotiable promissory notes made by 
said Kimball payable to his own order and 
■endorsed by him and delivered to this de- 
fendant, some of which have been negotiat- 
ed payable at different times, some of which 
were secured by mortgage of the premises, 
and some by mortgage of other property, 
some of which notes have been paid, and 
all of which have been paid that have be- 
come due, and respecting all which notes 
there was no understanding or agreement 
between the said Kimball and this defend- 
ant other than appears on the face thereof. 
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excepting an agreement to indemnify the 
said Kimball against the attachments made 
of the premises, as aforesaid, as the prop- 
erty of this defendant by the said com- 
plainant, by allowing a deduction from two 
of the said notes to the amount, if any, for 
which any execution, which might issue in 
the said suit, might be levied upon the prem- 
ises in due form of law, which said agreement 
was in concise terms, as this defendant be- 
lieves, entered on the back of the said two 
notes, but since the termination of said suit, 
other notes of like tenor have been given in 
substitution of these notes without such en- 
dorsement And this defendant insists, that 
he is not bound to give a more particular 
or any statement of the manner in which 
the said consideration has been paid or se- 
cured to be paid, or who has held the said 
promissory notes since they were given. 
And this defendant denies, that the said 
conveyance to said Kimball was collusively 
or fraudulently made, or was made with 
any design between him and the said de- 
fendant to defraud the said complainant, 
or to displace any equitable claim or title, 
which the said complainant might have to 
said estate, or to defeat or embarrass any 
remedy he might have against the same, 
or upon any secret trust, understanding or 
confidence, that if the complainant should 
establish any lien or claim thereon said de- 
fendant should deliver up said notes or se- 
curities to said Kimball, or reinstate him 
in all or any respect as he was before the 
said conveyance, or upon any other secret 
trust or confidence between them. 

And this defendant further answering 
says, that he is informed and believes, that 
before or at the time of the said conveyance 
to said Kimball, and before the payment 
and negotiation of said notes, as aforesaid, 
the said Kimball had notice of the dealings 
of said complainant and this defendant rela- 
tive to said property, but had no notice of 
any right, title or interest at law or in eq- 
uity, of said complainant, in or to the said 
land and building, existing at that time. 
And this defendant says, that he believes 
the said Kimball had, at that time, no no- 
tice or reason to believe, that the said com- 
plainant claimed to have any interest in 
the premises, although he had' probably no- 
tice, that said complainant had previously 
made some claim in respect thereof by his 
filing the bill in equity herein mentioned 
against this defendant, which had then been 
dismissed. And the said Kimball, as this 
defendant believes, not only from this cir- 
cumstance, but because the said complain- 
ant had afterwards brought his action at 
law, and attached the said premises as the 
property of this defendant, which action was 
then pending, had good reason to believe, 
that the said complainant had abandoned 
all claim and pretence of claim to any title 
or interest, legal or equitable, in the prem- 
j ises, other than such as might have been re- 
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quired by the said attacliment which was 
provided for as aforesaid. And this defend- 
ant, further answering, denies, that as far 
as he knows, or has been informed or be- 
lieves, the said Kimball did, during all or 
any part of the period in the said bill in 
that behalf mentioned, know or have any 
reason to believe, that this defendant was 
merely a trustee of said property for the 
ultimate benefit of said complainant, or that 
the legal or equitable title of the said com- 
plainant was caused to be apparently vest- 
ed in this defendant, in pursuance of any 
such agreement, or for any such purpose as 
in the said bill is alleged, or that the said 
Kimball, during the said period in the said 
bill mentioned, treated with the said com- 
plainant as the real owner of the said prop- 
erty. And this defendant, further answer- 
ing, saith, that, he is informed and believes, 
that the said complainant did make an 
agreement with the said Kimball for the 
rent of the halls of the said building, before 
the same had been erected, and before this 
defendant received from the said Deblois 
a conveyance thereof, and this defendant 
says, that he believes the same to be in the 
hands of the said Kimball, but this defend- 
ant is advised and believes, that the said 
agreement became null and of no effect 
whatever, by reason of the inability and 
failure of the said complainant to erect the 
said building or comply with the terms of 
his agreement with said Deblois so as to 
obtain any title to the premises. 

And this defendant further answering, 
says that he did attempt to sell the- said es- 
tate at auction, as he had a right to do, but 
not in pursuance of any fraudulent intent 
or purpose, when a temporary injunction 
from proceeding therein upon the prayer of 
the said complainant in his bill in equity 
filed in the supreme judicial court of Massa- 
chusetts, was granted without any notice or 
hearing of this defendant And this defend- 
ant further answering, says, that after he 
had put in his answer to the said bill, which 
he then and still believes to be a complete 
defence thereto, and a notice of an intended 
motion to dissolve the injunction had been 
given to said complainant, and the counsel 
of this defendant was about to move the 
same before the said court, a negotiation 
was proposed by or on the .part of said com- 
plainant, and was cpmmenced between the 
said complainant aud this defendant, 
through the intervention of other persons, 
which resulted in a stipulation, filed in the 
said cause, that unless the complainant 
should, within sixty days from the twenty- 
second day of November then last, fulfil all 
the conditions therein mentioned, the com- 
plainant's said bill should be dismissed with 
costs for this defendant, one of which con- 
ditions was, that the said complainant should 
pay to this defendant a certain Sum of mon- 
ey, which this defendant denies to be un- 
reasonable, or unjustly or extorsively de- 
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manded, and perform certain other things 
within sixty days from the twenty-second 
day of November, 1841, the time when these 
terms were and this defendant believes 
agreed upon, and this defendant says, that 
a portion of the sixty days expired, but how 
much this defendant does not recollect, be- 
fore the said stipulation was signed by the 
said complainant and filed in the said cause, 
but this defendant denies, that the said com- 
plainant was hindered therein by reason of 
any delay or evasion of this defendant. And 
this defendant knows of no time spent in 
any endeavors of said complainant to have 
the same reduced to writing;— and that the 
terms of said stipulation were settled in the 
said twenty-second day of November, and 
fully understood by the complainant and his 
counsel, and the delay in reducing the same- 
to a technical form was, in no respect, from 
any doubt as to the substantial part thereof, 
nor was the complainant any way hindered 
.from performing said terms by such delay, 
and this defendant says, that it was never 
agreed, that this defendant should subscribe 
the same, but on the contrary thereof, that 
it was fully understood by the said com- 
plainant, that this defendant should not be 
required, and he never was required to sub- 
scribe the same. And this defendant fur- 
ther answering denies, that there ever was 
any conspiracy between him and said Kim- 
ball to prevent the said complainant from 
obtaining the said money in order to com- 
ply with the conditions of said stipulation; 
or that the said Kimball did act in concert 
with this defendant or assist him in vilify- 
ing or. disparaging the said complainant, or 
any pretended equitable title of the said 
complainant in the premises, or to impugn 
any just claim of the said complainant there- 
to, with any such intent or purpose as in 
the said bill is alleged. But this defendant 
has, at all, times, denied, and still denies, 
and insists, that the said complainant, after 
the purchase thereof by this defendant, had 
any equitable title or just claim in or to 
the premises. And this defendant fm-ther 
answering, denies, that he did, or the said 
Kimball, with the knowledge or assent of 
this defendant, or in pursuance of any con- 
cert with this defendant, did request any 
person, with whom the said complainant 
was negotiating for a loan, not tc; close any 
arrangement with the complainant afore- 
said, but to make the same loan to said Kim- 
ball, and take the same estate as security 
for such loan. And this defendant further 
answering, denies, that by reason of any im- 
putations thrown upon the said complainant, 
or his pretended equitable title to the said 
property, or the general merits of his pre- 
tended claim, or by any other hindrances or 
obstructions thrown by this defendant, or 
said Kimball, acting in concert or confed- 
eracy with this defendant, in the way of the 
said complainant, he was prevented from 
obtaining the said money and complying 
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with tlie conditions of said stipulations, and 
tlius obliged to sut>mit to a dismissal of bis 
said bill, as in the complainant's present bill 
is alleged. 

And this defendant further answering, 
says, that after the dismissal of the said 
bill of complaint filed in the said supreme 
judicial court, he did advertise the premises 
for sale at auction in about twelve days, 
which, this defendant submits, would have 
given the complainant sufficient time to pre- 
pare and file a bill in equity, if he had then 
thought he had an equitable interest in the 
premises. And he says, that this attempt 
to sell was at that time abandoned, in con- 
sequence of the attachment of the premises 
as the property of this defendant upon a 
writ in a certain suit at law, brought by said 
complainant against this defendant, where- 
in the said complainant declared against 
this defendant upon certain pretended prom- 
ises therein alleged to have been broken, and 
among other things a certain alleged promise 
to pay for work and labor alleged to have been 
done by the said complainant for this defend- 
ant to the alleged damage of the complainant 
of fifty thousand dollars, in which suit such 
proceedings were had that some time after- 
wards the said complainant became nonsuit. 
And this defendant says the said complain- 
ant had no claim against this defendant, ex- 
cept a pretended claim in respect to said 
property and the erection of said buildings, 
and the moneys, work, labor and materials 
sued for in said writ, this defendant believes 
and therefore avers were moneys, work, 
labor and materials, pretended by said com- 
plainant to have been fm-nished by him in 
the erection of said building, and thus by 
said claims and the attachment of said 
premises as the property of this defendant, 
this defendant submits, that the said com- 
plainant did abandon any and all pretended 
claim and remedy in equity, wb5ch he now 
sets up and seeks in this his present bill. 
And this defendant says that the reason he 
abandoned the attempt to sell the said es- 
tate' at auction was, that a cloud was, as he 
thought, cast upon the title by the attach- 
ment aforesaid, whereby the chance of an 
advantageous sale at auction was dimin- 
ished. 

And this defendant further answering, de- 
nies, that he has ever confessed or admitted 
to any legal or other adviser or person what- 
ever, that he made any such agreement with 
said complainant, as in the said present bill 
of complaint is set forth relating to said 
land, nor has been advised by any one not 
to commit such agreement to writing, or 
sign any writing touching the same, as no 
such agreement was ever made, nor any 
agreement, whicli, if reduced to writing, 
would entitle the complainant to any inter- 
est in the premises. But this defendant 
says, that he, never intending to take or hold 
the said lands under or subject to any con- 
dition or trust whatsoever, and at the same 
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time having the motive and design herein 
mentioned, if he should think fit and not oth- 
erwise, to benefit the family of the said com- 
plainant, the complainant himself did, before 
agreeing to make the purchase aforesaid, ad- 
vise with a certain person learned inthelaw, 
whether it would under the circumstances be 
safe for this defendant to make such pur- 
chase, and take such absolute title with a full 
understanding, that it was to be subject to no 
trust, express or implied, while this defend- 
ant had and expressed verbally such mo- 
tive and design to benefit the family of the 
said complainant and the said complainant 
himself, if under the circumstances as they 
might turn out this defendant should think 
fit And at the same time this defendant 
was advised, that he would be safe in so 
doing, he was advised also, that it would be 
better to commit nothing to writing touch- 
ing the same. And this defendant further 
answering says, that in the month of June, 
and not August, 1841, according to his best 
recollection, the said complainant did, as 
this defendant believes, ask this defendant 
to exhibit to him some statement of the cost 
of the said building, to this defendant, with 
reference to the arrangement and proposed 
purchase of April or May hereinafter stated. 
The particulars of which request this de- 
fendant, for want of recollection, cannot 
more particularly set forth, except that it 
was not pursuant to any equitable title then 
claimed to said propei-ty in said complainant 
or with any intent or purpose then express- 
ed of calling on this defendant to account 
to him said complainant, as trustee or agent, 
but to enable him, said complamant, to de- 
termine what the price, for which this de- 
fendant had proposed to sell to said com- 
plainant, would amount to, adding 3500 dol- 
lars profit to this defendant to the cost and 
the debt due from said complainant and 
from a member of his family to this defend- 
ant 'And this defendant did, in conse- 
quence thereof, and to show the said com- 
plainant, that the price, at which he pro- 
posed to convey the premises to said com- 
plainant was reasonable, but not admitting, 
and with no belief, that this defendant was 
bound to render an account to said com- 
plainant of his doings in the premises, made 
some memoranda on a sheet of paper, which 
are still in his possession, of the moneys ex- 
pended, and the cost and expenses of the 
said building incurred by this defendant, 
and did exhibit the same to the said com- 
plainant, but not by way of rendering or 
intending to render to said complainant an 
account as trustee or agent or otherwise, 
nor was he as such required to render any 
account, which paper writing was headed 
"memoranda of cost of building on Tremont 
street." And this defendant says, that the sum 
of three thqusand five hundred dollars was 
not, nor was any other sum put down therein 
as a charge for his this defendant's personal 
services, as agent, or trustee, or otherwise. 
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nor was there any cliarge for personal serv- 
ices or commissions of tliis defendant as 
agent, or trustee, or otberwlse, put down in 
said memoranda, but this defendant, after 
consulting with his friends, did think that 
he ought, for his care, labor, trouble and 
responsibility, to have, as profit, the sum of 
five thousand dollars, and so verbally stated 
to said complainant, but at his request re- 
duced the sum to three thousand five hun- 
dred dollars. And this defendant says there 
were items of brokerage and interest and 
commissions in said memoranda, but none 
but such as had been bona fide paid by this 
defendant in raising moneys, and for mon- 
eys raised to enable him to complete the said 
building, and this defendant insists, tliat 
he is not bound to set the same forth, or to 
fm-nish any copy thereof, 'and denies, that 
he has ever exhibited any such account to 
the said complainant touching the premises 
as in said bill is alleged. 

And this defendant says, that Eichards, 
Munn and Co. did claim to have a lien upon 
the premises, by reason of a contract for 
materials furnished by them to said com- 
plainant before this defendant's pvirchase of 
the premises, to be used in the said building, 
which contract was, as this _ defendant be- 
lieves, recorded, according to the law re- 
specting such liens; and the same was re- 
leased and discharged under an agreement, 
that this defendant should give the said 
Hichards, Munn and Co. or to the said Munn 
this defendant's note of hand for four hun- 
di-ed and fifty dollars, and that an assign- 
ment of a claim for damages, for the taking 
of a certain strip or parcel of land, taken by 
the city of Boston to widen Bromfield street, 
should be made to Richards, Munn and Co. 
or to said Munn. And this defendant be- 
lieves, that some release or other act was 
done by the said complainant, but what 
precisely this defendant does not know, and 
cannot set forth. And this defendant says, 
that afterwards he paid the said note and 
gave a deed of the said land to the said city 
of Boston, and Richards, Munn and Co. or 
said Munn received the money paid Itj the 
city therefor. And this defendant says, that 
the said KimbaU did claim a lien upon the 
said premises by mortgage for one thousand 
dollars as herein before set forth, and the 
claim aforesaid was released at the time of 
the pmrchase of the said estate by this de- 
fendant, in consideration of an agreement 
of this defendant before the purchase, in 
case he should purchase, to pay said Kim- 
ball the said sum of one thousand dollars and 
interest, from the first moneys, that might 
accrue from the rents of said estate aftej: pay- 
ing the expense and interest that might ac- 
crue in procuring the necessary advance of 
money for erecting the said building upon 
said estate, and in case of a sale thereof be- 
fore rents had accrued as before stated topay 
that amount from the proceeds of sale, should 
there be a sufficient surplus after paying the 



money advanced and all expenses; but this 
defendant was not to be considered in any 
way liable to pay, except he was enabled 
to do so from the sources above mentioned, 
which sum of one thousand dollars and in- 
terest this defendant did pay as herein be- 
fore stated— which said agreement this de- 
fendant produces and files in this cause for 
the usual purposes. And this defendant 
says, that the arrangement and agreement 
aforesaid, in regard to the pretended claim 
and lien of Richards, Munn & Co. and said 
Kimball, was made by this defendant, not 
as the agent, or trustee, for the said com- 
plainant, or as acknowledghig that he had 
any interest therein, as the said complain- 
ant then well knew, nor because this de- 
fendant believed, that the said Richards, 
Munn & Company or the said Kimball had 
any real or legal lien on the premises. But 
this defendant says, as they had a cojomble 
or pretended claim or lien, which might be 
a cloud upon this defendant's title and em- 
baiTass him in raising money upon said es- 
tate to complete said building, these ar- 
rangements to extinguish and remove the 
same seemed expedient and advisable to this 
defendant, for his own interest, and the said 
complainant aided this defendant herein, 
not as having any legal or equitable interest 
in the premises, but in the hope and ex- 
pectation, that this defendant might see fit, 
of his own free will and pleasure, to benefit 
the said complainant, as herein before stated. 
And this defendant says, that these matters 
are no evidence that the said complainant's 
equitable interest in the said premises had 
not expured and run out, when this defend- 
ant agreed to take said estate and after the 
said complainant failed to perform the said 
decree, as in said bill alleged. 

And now, inasmuch as various charges of 
fraud, conspiracy, extortion, breach of trust 
and the like, are in the complainant's bill, 
most falsely and slanderously made against 
this defendant, apparently with the sole in- 
tent of injuring his good name, this defend- 
ant, in justification of himself and of his 
acts, would summarily repeat and solemnly 
declare; that, as before stated, when he pur- 
chased said estate, it was his intent, if 
the same should be found of greater value 
than the amoimt of his expenditures, claims 
and reasonable profit, as aforesaid, to offer, 
at such time and terms as he might deem 
best, to the complainant or his family, an 
opportunity to purchase the same for the 
amount aforesaid; that the possession of an 
absolute and indefeasible title, free from any 
and every trust in law or equity, was the 
only condition, on which he would purchase 
said estate, and that, under the advice of 
his counsel, he took the conveyances thereof 
to perfect in himself such a title; that every 
title or color of title, or claim in law or eq- 
uity, on the part of the complainant, was 
expressly disavowed and guarded against. " 
and with special care, as the existence of 
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any interest in the complainant would, on 
account of his notorious insolTency, have put 
at ruinous hazard the whole investment of 
this defendant; that after said purchase, in 
times of peculiar difficulty, and under great 
embarrassments in the procurinj; of the nec- 
essary funds, he caused the building to be 
erected as aforesaid; that after its comple- 
tion, as the complainant professed to believe 
that it was of immense value, far exceeding 
any estimate thereof made by this defend- 
ant, this defendant repeatedly offered to the 
complainant himself the privilege of pur- 
chasing the same for the amount of the ac- 
tual expenditures, claims, interest, and a 
reasonable profit as aforesaid; which amount 
the complamant assented to, and was fixed 
as the price, after some discussions as to the 
sum added as profit; that the only reason 
tnown to this defendant, why the complain- 
ant did not purchase said estate for such 
price,' was his utter want of means and cred- 
it, and the refusal of others, to whom he ap- 
plied to make advances to him, on his se- 
curity or the security of the estate if pur- 
chased by him; that, to make the purchase 
more easy to the complainant, this defend- 
ant offered to extend the time of payment 
of parts of the purchase money, and also to 
allow his own name to remain on parts of 
the outstanding liabilities; that after giving 
to the complainant such opportunities, and 
after having waited the whole time asked 
for by the complainant himself, and after 
having notified him long previously of his 
intent so to do, unless the purchase was 
made by him, he at length, in September 
last, advertised the same for sale at auction, 
which sale the complainant prevented by the 
injunction obtained as aforesaid; that al- 
though, as he was advised by his counsel, 
the injunction would at the hearing be, at 
once dissolved, he afterward, in November, 
gave to the complainant another opportunity 
for sixty days to purchase the estate on 
terms as liberal, and assented to by the com- 
plainant himself, having added thereto only 
the actual further expenditures and costs; 
that after the dismissal of the complainant's 
bill under the stipulation aforesaid, this de- 
fendant again, in Februaiy last, advertised 
the estate for sale at auction; which sale 
the complainant agaua prevented by attach- 
ment on a writ; that, when so advertising 
said estate for sale at the times aforesaid, it 
was the intent of this defendant by such 
sale to ascertain and obtain the full value 
of the estate; that it was his purpose, not- 
withstanding all the vexatious proceedings 
of the complainant, if the same should sell 
for a sum exceeding the amoimt of his ex- 
penditures and claims as aforesaid and a 
fair profit, to give to the complainant or his 
family the whole net surplus of the proceeds, 
unless restrained by the proceedings under 
the bill of the said Bliss pending as afore- 
said; that by these various proceedings and 
stratagems of the complainant, done in gi-oss 



violation of good faith and of his own posi- 
tive agteements, a public sale was rendered 
impossible; that the object of the complain- 
ant, as this defendant believes, was thereby 
to compel this defendant to continue to hold 
said estate till the complainant could, by 
some change of times or some lucky acci- 
dent, procure the purchase money, hoping, 
that this defendant would, however reviled 
or injured by him, renew the offer to himself 
or his family; that this defendant was ab- 
solutely unable to continue to hold said es- 
tate, for the whole cost of which (excepting 
a very small sum furnished from his own 
means) he was indebted to others, the pay- 
ment of a large portion of which debt was 
due and urgently demanded and extension 
of time refused; that in this state of things, 
with these large debts, the times hard be- 
yond example, the estate of very uncertain 
value and liable to depreciation, the title in- 
jured by the pretensions of the complainant 
and incumbered by his malicious ' attach- 
ment, he had but one way to relieve him- 
self from the risk of utter bankruptcy and 
ruin, to wit, by selling the estate at private- 
sale to one, who from his situation, as lessee, 
could be induced to give its full value; that 
he therefore sold it, while under such attach- 
ment, to David Kimball as aforesaid, for the 
highest price which he could obtain for the 
same, a price which he believed and still 
believes to have been its full value; that 
afterwards, when the attachment was dis- 
solved by the dismissal of the suit at law, 
the proceedings now pending were openly 
threatened by the complainant; that there- 
fore, while the complainant assumes such a 
position and urges such claims, this defend- 
ant, as to all the proceeds of such sale re- 
ceived or to be received, and the disposition, 
which he may make thereof, holds himself 
accountable only to his own sense of right, 
claiming a full and absolute discretion there- 
in, intending in this, as in all his conduct, to 
deal honoi-ably towards the complainant as 
towards others, but denying his right to 
compel an account thereof in any court what- 
soever. 

And this defendant sets forth,— in answer 
to the several averments of contracts, agree- 
ments, promises and trusts concerning the 
premises with, to or for the benefit of said 
complainant, in the said bill contauied, and 
to so much of the said bill, as sets forth any 
pretended contract, agreement, trust or con- 
fidence between the said complainant and 
the defendant, or as seeks any relief or dis- 
covery of this defendant of or concerning 
any pretended contract, agreement, trust or 
confidence between this defendant and the 
complainant touching the said lands men- 
tioned in said bill or any part thereof— the 
statute of frauds, as enacted in the laws of 
the commonwealth of Massachusetts, by the 
first section of the seventy-fourth chapter, 
and the third section of the fifty-ninth chap- 
ter, of the Revised Statutes. And this de- 
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fendant says, that neither he, noi' any person 
Ijy him laTvfully authorized thereto, did ever 
malie or sign any note or Eaemorandum in 
writing, or any writing whatsoever, of or 
<;ontaining any such contract, promise, or 
iigreement, or grant or declaration, or any 
contract, promise or agreement, or grant or 
■declaration whatsoever, with, to or for the 
benefit of the said complainant, touching the 
said lands, or creating any estate or interest 
tlierein, or creating or declaring any trust 
respecting the same, in or for the benefit of 
the said complainant, and this defendant in- 
sists upon the said statutes and claims the 
same benefit therefrom, as if he had pleaded 
the same. And this defendant says, that 
the said complainant, after the completion 
of the said building, so far as it has been, ot 
Is intended at present to be completed, did 
file his bill in equity in tlie supreme judicial 
court of the commonwealth of Massachusetts 
against this defendant, one Elizabeth De- 
blois, TVilliam Hobbs, the Provident Institu- 
tion for Savings in Boston, and the presi- 
dent, directors and company of the Mer- 
chants' Bank, as the said complainant in 
his said bill of complaint has alleged, where- 
in the said complainant stated himself to 
have the same pretended equitable interest 
In the premises he now claims, and insisted 
upon similar pretended trusts for his benefit, 
nnd made the same claims against the de- 
fendant which he now makes, and com- 
plained of the same pretended wrong and in- 
jury whereof he now complains, and prayed, 
that they might full, true and perfect an- 
fiwers make to the p.remises in said former 
1)511 alleged, and that the said Eldredge might 
l)f enioined from selling and conveying to 
iiny other person than the said complainant 
ilie said premises, and might be compelled 
to execute the trusts in said former bill set 
forth, and that the said complainant might 
have such other and further relief in the 
premises therein alleged, as his case might 
require and to the said court might seem 
meet; that this defendant appeared to the 
said suit and put in his answer to the said 
bill of complaint, stating among other things 
In effect, as he now does, that this defend- 
ant took an absolute estate in the premises 
from said Deblois and subject to no trust 
for the complainant, and denying, that said 
complainant had any interest whatever in 
the premises, and thereupon, with the aid 
and advice of his counsel, the said complain- 
ant did agree and stipulate, and file his said 
stipulation and agreement in the said cause 
under his hand, that unless he should with- 
in sixty days fulfil all the said conditions 
therein mentioned, the said^ bUl should be 
dismissed with costs for the defendant And 
afterwards, it appearing to the court, that 
the terms of the said stipulation had not 
been performed by the said complainant, -on 
motion of the counsel for the defendant, it 
was ordered and decreed, that the said for- 
mer bill be dismissed with costs for the de- 



fendant as by the said former bill, answer, 
stipulation and decree on the files of the said 
court remaining, to which this defendant for 
greater certainty craves leave to refer. 

And this defendant denies, that the terms 
of the Said stipulation were first proposed 
by this defendant, and says, that they were 
voluntarily proposed by the said complain- 
ant as herein before stated, and denies, that 
it was agreed between this defendant and 
said complainant, that this defendant should 
prepare or sign the same, or that there was 
any delay or evasion on the part of this de- 
fendant in regard to the reducing the same 
to writing, or any other delay or hindrance 
than such as he believes to have been un- 
necessarily caused or created by said com- 
plainant, or that the amount required to be 
paid by the terms of the said stipulation 
was unreasonably, unjustly or extorsively 
demanded by this defendant, as in the said 
bill is alleged, or that this defendant, or any 
one, with the knowledge or assent of, or in 
pursuance of any concert or conspiracy with 
this defendant, ever said or insinuated, or 
did any thing, with any intent or purpose of 
in any way obstructing, or hindering, or pre- 
venting, the said complainant from comply- 
ing with the terms of the said stipulation, or 
that he was so hindered, obstructed, or pre- 
vented by any thing said, or insinuated, or 
done by this defendant, or that the said stip- 
ulation was procured to be made or enticed 
into on the part of the said complainant, or 
that the said complainant was delayed, hin- 
dered, obstructed or prevented in or from 
complying with the terms thereof by this de- 
fendant or any one acting for or in concert 
with him, or by any unfair or undue means 
used, as far as this defendant knows, is in- 
formed, and believes, by any person whatso- 
ever, and this defendant avers, that the said 
bill, now exhibited against this defendant, 
is for the same matter as the said, bill before 
exhibited, and this defendant insists upon 
the same proceedings and decree in said 
former suit as a complete bar to the present 
suit of the said complainant, and prays that 
he may have the same benefit therefrom as 
if he had formally pleaded the same. 

And this defendant says, that'Seth Bliss 
herein before mentioned, to whom the said 
complainant by his deed bearing date the 
twentieth day of July, A. D. 1840, conveyed 
all his pretended right, title and interest 
and estate in the said lands and buildings 
as herein before mentioned, on or about the 
sixth day of September, in the year of our 
Lord 1841, exhibited his bill ux equity be- 
fore the justices of the supreme judicial 
court of the state of Massachusetts against 
this defendant, and the said complainant in- 
sisting upon the said conveyance, and stat- 
ing, as is therein stated, and praying, that 
this defendant might be decreed to render a 
full and true account of the amount paid 
and advanced by him for the purchase of 
the said estate, and for the erection and 
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completion of the edifice, and of the liabili- 
ties he had come under, and which were 
outstanding on account thereof, and to con- 
vey said estate to the said Bliss, on pay- 
ment being made to him, this defendant, of 
the amount of moneys, which he had so 
paid and advanced, and for his services, 
care and responsibility in the management 
of the same, and being indemnified against 
his said . outstanding liabilities, or to sell 
and dispose of said estate, under the direc- 
tion of the said supreme judicial court, and 
after reimbm-sing himself the amount of all 
moneys so paid and advanced and for his 
services, care and responsibility aforesaid, 
and indemnifying himself against his said 
liabilities, then outstanding, from the pro- 
ceeds of such sale, to pay from the surplus 
of such proceeds a certain amount of mon- 
eys claimed by the said Bliss in his said bill 
to be payable to himself therefrom as in 
said bill particularly set forth; and further 
praying, that he the said Bliss might have 
such further and other relief in the J)rem- 
ises as the nature of his case might require 
and as might be agreeable to equity; and 
further specially praying, that the said jus- 
tices of the said supreme judicial court 
would grant unto the said Bliss their writ of 
injunction restraining this defendant from 
selling or conveying the estate to any per- 
son other than the said Bliss, unless by a 
sale thereof he should realize such sum as 
should be sufficient to repay him, this de- 
fendant, the amount of all his advances and 
liabilities as aforesaid, and for his care, 
services and responsibility, and also a sur- 
plus sufficient to pay to the said Bliss the 
whole amount of moneys so as aforesaid 
claimed by him in his said bill, and enjoin- 
ing this defendant, in case of such sale, that 
he should retain from such surplus the 
amount of said moneys so claimed by said 
Bliss, and not to pay over the same to any 
person other than the said Bliss, until the 
further order of the said court in the prem- 
ises; and further praying, that a writ of 
subpoena should issue to this defendant, 
and the complainant, requiring them to ap- 
pear in said court and answer and abide the 
order and decree thereof in the premises; 
all as in said bill more particularly set forth. 
Whereupon, to wit, on the same sixth day 
of September last, such writ of subpoena, as 
prayed for by the said Bliss, was issued 
from said court unto this defendant, and 
the complainant, and on the same day duly 
served on this defendant, and as this de- 
fendant is informed and believes, at the 
same time, or soon after, and long befoi-e 
the filing of the present bill, on the com- 
plainant, who then was (if he is not now) a 
citizen and resident within this state— and 
on the same sixth day of September, a writ 
of injunction was granted by said court as 
prayed for by the said Bliss in the said bill 
against the defendant and the complainant, 
enjoining in manner and form as prayed 



for; which injunction was afterwards, to 
wit, on the seventh day of the same Septem- 
ber, so far modified by order of said court, 
as to allow this defendant to sell said estate 
at public auction, on complying with certain 
conditions; the said injunction in all other 
respects to stand confirmed until the fur- 
ther order of the court; which injunction 
remains still in fuU force, and has never 
been dissolved; unto which bill of the said 
Bliss so filed as aforesaid, this defendant 
appeared- in said court, long before the fil- 
ing of the present bill of the complainant; 
and the complainant either hath appeared, 
or Tvas held to appear by the said subpoena 
long before the filing of his present bill of 
complaint; whether he hath, in fact, ap 
peared, this defendant Imoweth not. Which 
bill of the said Bliss against this defendant 
and the complainant is still pending in the 
said supreme judicial court of the common- 
wealth of Massachusetts for the coimty of 
SufColli, unto which this defendant and the 
complainant are and were, before and at the 
time of the filing of the present bill, and 
ever since, held to answer, and are and 
were before, and at the time of the filing of 
the present bill, and ever since, enjoined by 
the said writ of injunction, as therein set 
forth. And this defendant avers, that the 
said bill of the said Bliss, so pending, as 
aforesaid, in the said court against this de- 
fendant and the complainant, is for and con- 
cerning the same premises as the present 
bill of complaint, that the said court have 
full jurisdiction in equity over all the said 
parties and premises, and that this defend- 
•ant and complainant are thereby absolute- 
ly withdrawn and restrained by law, and 
under heavy penalties, from submitting 
themselves to or acting imder the decrees of 
any other court, .made in compliance with 
the pi-ayer of the complainant's present bill 
of complaint And this defendant sets forth, 
and insists upon these matters also as a 
complete bar to the complainant's present 
bill of complaint, and he prays, that he may 
have the same benefit thereof, under the 
rule of this court, as if he had formally 
pleaded the same in bar to the said bill. 
And as to all the matters in the said bill of 
complaint, which this defendant has omit- 
ted or declined to answer, or has only par- 
tially answered, and which by the rules of 
this court in chancery, he is not bound to 
answer, this defendant, insisting upon and 
claiming the benefit of said rules, and in ho 
wise waiving his rights by any partial an- 
swer, prays, that he may have the same ad* 
vantage of the said rules, as if he had plead- 
ed or demurred to the matters aforesaid. 

The answer "of David Kimball was as 
follows: 

David Kjmball, one of the defendants, also 
put in an answer, denying the rights of the 
said complainant, and stating, that, after re- 
fusing to take a lease of the premises from 
the complainant, he hired the same of El- 
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dredge, not as agent, or trustee for tlie com- 
plainant, but as owner thereof. That lie 
does not know, or believe, that the said El- 
dredge was confidentially employed by the 
said defendant in relation to the said prop- 
erty, but that the said complainant did ab- 
solutely release all his rights to the said 
property to the said Eldredge, and that he 
cannot now set up any right against the 
said defendant as a bona fide purchaser, 
without notice. That this defendant had 
not, nor has any reason to believe, that the 
said complainant had, or has, any legal or 
equitable interest in the premises, after the 
purchase of the said Eldredge from the said 
Deblois, but at the same time, this defend- 
ant has been informed and believes, that in 
the purchase and erection of the said build- 
ing, the said Eldredge did expect, that 
the complainant would be benefited thereby, 
and that it was the expectation of said El- 
dredge, that said complainant would ulti- 
mately be the owner of the said lands and 
buildings, provided he, the said complain- 
ant, could repay to said Eldredge what mon- 
eys he had expended in completing the 
same, and relieve him from all the liabili- 
ties he had incurred, and a further sum for 
profit or compensation for labor, care, trou- 
ble and responsibility in the premises, or on 
some such terms, he, the said complainant, 
relying wholly on the honor of the said 
Eldredge, and the good feelings he might 
have towards the complainant in, this re- 
gard, and as both parties well understood, 
as this defendant believes, having no legal 
or equitable interest in or claim to the prem- 
ises whatsoever. And this defendant, fur- 
ther answering, says, that the said Eldredge, 
on the first dj£y of March, 1842, did convey 
to this defendant bona fide, by deed of war- 
ranty, with release of dower of the wife of 
said Eldredge, the said land and building, 
the consideration for which conveyance, as 
agreed upon, was nominally sixty-two thou- 
sand five himdred dollars, consisting in part 
of specific articles, at an estimated value; 
the whole of the consideration paid and se- 
cured might not be of greater value than, 
but waSj at least, of, the value of sixty-fwo 
thousand dollars, which was a full and ade- 
quate price for the same, and which was 
bona, fide paid and secured, as hereinafter 
mentioned; but the consideration alleged in 
the deed was fifty-five thousand dollars. 

And this defendant further answering, de- 
nies, that he took the said conveyance un- 
der any express, or tacit agi'eement, or un- 
derstanding with said Eldredge to aid and 
assist him in perfecting a title to or dispos- 
ing of the said premises for his said El- 
dredge's profit or advantage, or in order to 
preclude the complainant from asserting or 
establishing any pretended equitable inter- 
est in or title to the said land and buildings, 
or under any other express or tacit agree- 
ment or understanding, than is expressed in 
the said deed, by which said Eldredge con- 



veyed the premises to this defendant; and 
this defendant says, that he has before stat- 
ed the whole and true amount of the consid- 
eration, as nearly as he can estimate the 
same, and says that part of the considera- 
tion was paid in specific articles delivered 
to said Eldx'edge, a part by cancelling said 
Eldredge's obligation to pay the sum of one 
thousand dollars and interest borrowed of 
'this defendant by said complainant, and 
originally secured by mortgage of said com- 
plainant of the premises, and the remainder 
over and above the then existing mortgage, 
which mortgage the defendant assimied to 
pay, was secured to be paid by negotiable 
promissory notes made by this defendant, 
payable to his own order, and endorsed and 
delivered to said Eldredge, payable at differ- 
ent times, — some of which were secured by 
mortgage of the premises, and some by 
mortgage of other property of this defend- 
ant, some of which notes have been paid as 
they became due,— and all have been paid, 
which have become due, from the proper 
moneys of this defendant,— and this defend- 
ant has been informed, and believes, part of 
those, which are still outstanding, have 
been, and as far as he knows, or has been 
informed, they all may have been negotiat- 
ed bona fide,, and this defendant does not 
know, nor has been informed, and cannot 
set forth, who has held, or do'es hold the 
same or any of them, and this defendant 
says, that no agreement or imderstanding 
was ever had, or made between the said El- 
dredge and this defendant, relative to the 
said notes or any of them, except what ap- 
pears upon the face of the said notes, and 
an agreement endorsed upon two -of the said 
notes, to the effect, that so much if any 
thing should be deducted from the amount 
of these two notes as might be necessary to 
indemnify this defendant for the amount, if 
any thing, for which any execution, which 
might issue in said complainant's said- suit 
at common law, might be duly levied on the 
premises; since the termination of that suit, 
other notes of like tenor have been given in 
substitution for these, without said endorse- 
ment. And this defendant insists and sub- 
mits, that he is not bound to give a more 
particular or any statement of the manner, 
in which said consideration has been paid 
or secured to be paid, or who have held or 
now hold the said promissory notes; and 
this defendant denies, that the said convey- 
ance was collusively or fraudulently made, 
or was made with any design between him 
and said Eldredge to defraud the said com- 
plainant, or to displace any equitable claim 
or title, which the said complainant might 
have to said estate, or to defeat or embar- 
rass any remedy he might have against the 
same, or upon any secret trust, understand- 
ing or confidence, that if the complainant 
should establish his lien or claim thereon, 
said Eldredge should deliver up said notes 
or securities to this defendant, or reinstate 
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liim in all or any respect as he was before 
the said conveyance, or upon any other se- 
cret trust or confidence between the said 
Eldredge and this defendant whatsoever. 

And this defendant further answering 
says, that before the conveyance aforesaid 
from the said Eldredge to this defendant, he 
had notice of the dealings of the said com- 
plainant and of said Eldredge in relation to 
said property, but this defendant denies, 
that he had at the time of receiving the said 
conveyance and paying, so far as it was paid 
at that time, and securing to be paid, the 
consideration therefor, in the manner before 
stated, any notice of any right, title, interest 
or claim of the said complainant in or to the 
premises, or any reason to suspect or believe, 
or did believe, that the said complainant had 
or claimed to have any right, title or inter- 
est in law, or equity, in or to the said proper- 
ty, as in the said bill is alleged; but this de- 
fendant had notice, that the said complain- 
ant had previously made some claim in re- 
spect to the premises, by filing his bill in 
equity against the Eldredge in the supreme 
judicial court of Massachusetts, which bill 
had then been dismissed, and the said com- 
plainant had brought his action at law, and 
attached the said premises as the property 
of the said Eldredge, which action was then 
pending; and this defendant had good rea- 
son to believe, and did believe, that said 
complainant had abandoned all claim to any 
title or interest, legal or equitable, in the 
premises, other than such as might have 
been acquired by the said attachment, which 
was provided for as aforesaid; and this de- 
fendant denies, that he did, during all or 
any part of the period in the said bill, in 
that behalf mentioned, know, or have any 
reason to believe, or did believe, that the 
said Eldredge was merely a trustee of the 
said property for the ultimate benefit of the 
said complainant, or that the legal or equita- 
ble title of the said complainant were caused 
to be apparently vested in the said Eldredge, 
in pursuance of any such purpose, as in the 
said bill is alleged, and denies that this de- 
fendant, during the said period, in the said 
bUl mentioned, or any part thereof, treated 
with the said complainant as the real owner 
of the said property. And this defendant, 
further answering, says, that the said com- 
plainant did make the agreement with this 
defendant for the rent of the halls to be 
made in said building, before the erection 
thereof, as in said bill is aUeged, which said 
agreement is in the possession of this de- 
fendant, and which he produces, and to 
which for greater certainty he refers, and a 
copy of which he herewith files, and which 
agi-eement this defendant believes, and so 
told said complainant, became null and void, 
and of no effect whatsoever, and has always 
been so treated by this defendant, by reason 
of the inability and failure of the said de- 
fendant to erect the said building, or com- 
ply with the terms of his agreement with 



the said Deblois in said bill mentioned, so 
as to obtain any title to the premises. 

And this defendant further answering, 
says, that there was no dispute between the 
complainant and this defendant, which was 
referred to referees, touching said agreement 
or lease; but there was a difference between 
said Eldredge and the corporation before 
mentioned, of which the defendant was the 
treasurer, and a member of a committee, to 
hire the premises of said Eldredge for the 
corporation, respecting the amount, which 
the said corporation, under the circumstan- 
ces, ought to pay to said Eldredge for rent 
of -the premises, and said Eldredge and 
said coi-poration, by this defendant and one 
Alfred A. Wellington, a committee for that 
pui-pose, agreed to submit the same to the 
arbitration of certain referees, who, by an 
agreement between said Eldredge and said 
corporation, were to take said former agree- 
ment with said complainant, as the basis, 
upon which to decide the rent to be paid by 
said corporation, and to take into considera- 
tion any deviations there might have been 
made from the said contract, with all other 
matters and things, that might appertain 
thereto, and were to decide what, under all 
the circumstances, should be an equitable, 
just and proper rent for the said corporation 
to pay to the said Eldredge, and this de- 
fendant says, that this matter was conduct- 
ed by said Eldredge on his part before the 
referees, and by this defendant on the part 
of the said corporation, as the parties solely 
interested, and the defendant denies, that the 
said complainant was a party to the said 
agreement, or with this defendant chose 
said referees, of that there was a word 
passed between said complainant and this 
defendant relative to the selection of the said 
referees, and this defendant further denies, 
that the whole matter was conducted by the 
complainant as the real party, or that he 
was the real party, or acted as such at the 
hearing, or that said Eldredge's name was 
only formally used in said agreement, or 
that the said complainant appeared before 
the said referees in any other character than 
as a witness, or to explain the plans of said 
building and state, or testify respecting the 
same, and this defendant denies, that hfe, 
this defendant, pursuant to such original 
agreement in said bill mentioned in that be- 
half, and the award of said referees, or pux*- 
suant to either of them, became, or was or 
is at law or in equity the tenant of the Halls 
in said bill mentioned, or either of them, un- 
der the said complainant for any rent what- 
ever. And this defendant further answer- 
ing, says, that he has been informed and be- 
lieves, that the said Eldredge did advertise 
the premises for sale at auction, and so far 
attempt to sell the same as this defendant 
believed, and still believes he had a right 
to do, and as this defendant believes, not in 
pursuance of any fraudulent intent or pur- 
pose, as in said bill is alleged, but was tem- 
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porarily enjoined from selling the same as in 
the said bill is mentioned. And tbis defend- 
ant further answering, says, that he has 
been informed and believes, that after the 
said injunction was granted, but whether 
before or after it was removed or not this 
defendant does not know, some negotiation 
was opened between the said Eldredge and 
said complainant, touching or relating to the 
said lands and buildings, but what was the 
nature of the said negotiation, or what was 
agreed upon or whether any thing was 
agreed upon, this defendant does not know, 
has not been informed, and cannot set forth 
as to his belief. 

And this defendant says, that the said El- 
dredge on the first day of March, A. D. 1842, 
did convey to this defendant, by his deed of 
warranty of that date, with a release of 
dower of the wife of said Eldredge, the said 
land and buildings, the consideration ex- 
pressed therein being fifty-five thousand dol- 
lars, but the true and real consideration be- 
ing as herein before stated, which was ac- 
tually and bona fide paid and secured to be 
paid as herein before stated, and which was 
a, full and adequate consideration for the 
purchase of the said land and buildings, 
which said deed duly executed by the said 
Eldredge and by his wife this defendant pro- 
duces and refers to for greater certainty. 
And this defendant says, that at the time of 
receiving the said deed and conveyance from 
the said Eldredge, and at the time of paying 
and securing to be paid the said considera- 
tion therefor as aforesaid, he had no notice 
nor intimation* nor reason to suspect or be- 
lieve, nor did suspect or believe, that the 
said complainant had or pretended to have 
any right, title or interest or claim in or to 
the said premises saving such as he might 
have acquired by the said attachment; and 
this defendant insists that he is a bona fide 
pm-chaser for a valuable consideration, with- 
out notice, and is entitled to protection as 
such purchaser, and that the said complain- 
ant, under the circumstances, ought not to 
be allowed as against this defendant to set 
up any claim to any right, title or interest 
in the said premises; and this defendant not 
waiving this ground of defence, but insist- 
ing thereon, prays that he may have the 
same -benefit therefrom as if he had pleaded 
the same. And this defendant says, as to 
the several averments of contracts, agree- 
ments, promises and trusts concerning the 
premises, with, to or for the benefit of said 
■complainant in the said bill contained, and 
as to so much of the said bill as sets forth 
any px*etended contract, agreement, trust or 
confidence between the said complainant and 
the said Eldredge, or as seeks any relief or 
discovery of this defendant of or concerning 
any pretended contract, agreement, trust or 
■confidence between said Eldredge and the 
•complainant, touching the said lands men- 
tioned in said bill or any part thereof, says 
that neither the said Eldredge nor any per- 
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son by him lawfully authorized thereto, ever 
made or signed any note or memorandum in 
writing, or any writing whatsoever of or 
containing any such conti'act, promise or 
agreement, grant or declaration, or any con- 
tract, promise or agreement, grant or decla- 
ration whatsoever with, to or for the benefit 
of the said complainant touching the said 
lands, or creating any estate or interest 
therein, or creating or declaring any trust 
respecting the same in or for the benefit of 
the said complainant as required by the stat- 
ute of frauds of the commonwealth of Mas- 
sachusetts. And this defendant insists upon 
the said statute, and claims the same benefit 
therefrom as if he had pleaded the same. 

B. R. Curtis and S. Gree^leaf, for plaintiff. 
William H. Gardiner, for defendants. 

STORY, Circuit Justice. This cause is one 
of extraordinary complexity, and no small 
difficulty, as well in the principles of law 
involved in it, as in the conflicting and 
varied details of the evidence. It has been 
most fully and elaborately argued at the 
bar; and to discuss it, at large, upon all the 
topics, embraced in the argument, would re- 
quire from the court a length and volume of 
opinion and reasoning, totally inconsistent 
with its duties to other suitors. "What, 
therefore, I shall endeavor to do, is to bring 
into view those principles of law, which 
must form the foundation of the ultimate 
decree of the court, with such allusions only 
to the evidence, as may serve to show, what 
are the conclusions of fact, to which I have 
arrived, as, on the whole, the best supported, 
without any effort to reconcile discrepancies, 
or to explain or dissipate the obscurities, 
which smTound many parts of it. And, aft- 
er all, I am persuaded, that so far as my own 
judgment is concerned, it is to the survey 
of the cause in masses, and not in minute 
details, that I may hope to expound the 
grounds of my own opinion, and to enable 
the parties to take the opinion of the su- 
preme court, upon an appeal in the premises. 
The bill of the plaintifC and the answer of 
Eldredge present, in truth, the enth-e outline 
of the case, as each party desires to have 
it to be understood, and supersedes the ne- 
cessity of any other detailed statement. 

The great points in the cause, to which 
all others are subordinate, and on which all 
others depend, are, (1) whether Eldredge 
originally took- the property in controversy 
upon trust for the ultimate benefit of Jen- 
kins, substantially as stated in the bill; and 
if so, (2) whether that trust is one, which, 
in point of law, it is competent for this court 
to direct to be carried into execution. 

That there was a trust of some sort between 
the parties seems to me clear from the whole 
evidence in the case, including the answer 
of Eldredge. The latter insists, indeed, that 
it was a mere honorary understanding, or 
arrangement, dependent, for its execution. 
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solely upon his own free will, discretion, and 
pleasure, and by no means constituting, or 
intended to constitute, any trust binding in 
law or in equity, and that Jenkins always 
so understood it, and agreed to it. At the 
same time, Eldredge admits, that his mo- 
tive in engaging in the speculation or enter- 
prise was, mainly, with a view to the benefit 
of Jenkins's family, with some of whom he 
was nearly connected, after receiving a full 
remuneration for his own services and ad- 
vances, if the speculation should turn out to 
be successful. In furtherance of this view, 
he states in his answer, "And this defendant 
denies, that any agreement or understand- 
ing whatsoever, escept the expre^ agree- 
ment and understanding between the said 
complainant and this defendant, that this 
defendant should take a title to said prop- 
erty, free from all right or claim on the part 
of the said complainant, express or implied, 
in law or equity, (as in the complainant's 
seventh interrogatory is inquired for,) ever 
existed, or was made between the said com- 
plainant and this defendant, other than the 
expressions of the motives and designs of 
this defendant, depending wholly on his own 
free will, and discretion, and pleasure, for 
the execution thereof, as therewith express- 
ly declared and fully understood, as here- 
inafter fully and particularly declared and 
set forth, and every allegation of any other 
or different agreement, or understanding, 
express or implied, in the said complainant's 
said bill contained, this defendant denies. 
And this defendant says, that although 
there was no such agreement, as by said 
complainant alleged, and although he, this 
defendant, always refused to take, or hold, 
any conveyance or title, excepting an ab- 
solute and unconditional estate in the prem- 
ises free from any trust whatsoever; never- 
theless, he freely admits, that one of his 
motives in purchasing the said estate, from 
the said Deblois, and taking the conveyance 
thereof from her, herein stated, was, besides 
the hope of profit and benefit to himself, a 
desire also to benefit the complainant's fam- 
ily, and with them, the complainant himself, 
and that this defendant then believed, that 
if the said building should be completed, In 
the manner projected, it might yield some 
pecuniary profit, and that it was his design, 
and intention, if, in the end, the same should 
be found to exceed in value the amount of 
all his payments, expenses and liabilities 
therefor, and such reasonable profit to him- 
self, as he should in his own discretion think 
right, and also the amount of certain debts 
then, and before, and now due, to this de- 
fendant, from the said complainant, and also 
from a member of his family, then to give 
to the said complainant, or to his family, an 
opportunity to purchase the same for the 
amount of all his, this defendant's payments, 
expenses and liabilities therefor, and other 
claims aforesaid. And this defendant freely l 
also admits, that he did, after the expiration | 
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of tlie time fixed by said decree, and not be- 
fore, state his motive and design aforesaid 
in conversation with the said complainant, 
both before, and after his, this defendant's,- 
receiving the conveyance from the said 
Elizabeth herein stated, but this defendant 
expressly declares, that while thus having 
and expressing such motive and design, it 
was therewith ' also distinctly declared by 
this defendant to the complainant, and by 
the said complainant at all times well known 
and undei-stood, that no agreement what- 
ever in any way binding upon this defend- 
ant, either at law or in equity, existed or 
was made or should be made, or was in- 
tended to be made by this defendant, or be- 
tween him and the said complainant; nor 
was this defendant to be in any way, or by 
any means, a trustee for the complainant 
in respect of the premises, but that, on the 
contrary, the said land and estate was, and 
was to be, the property of this defendant, 
absolutely, and unconditionally, with the- 
right of disposal thereof, and of the pro- 
ceeds thereof, at his own disa*etion and fre& 
will and pleasure, in such way as he should 
think fit; all which this defendant says was 
often and expressly declared to the said 
complainant, and as often and expressly ad- 
mitted and assented to by said complainant,, 
and that said declarations and admissions, 
were so full, clear, and explicit, that no pos- 
sibility of mistake or misapprehension, could 
or in fact did exist, or remain on the part 
of the said complainant" 

On the other hand, Jenkins insists, that,, 
although it was agreed between himself and 
Eldredge, that there should be no written 
agreement given or held by Jenkins, which 
should evidence the nature of the trust be- 
tween him and Eldredge, yet that it was 
positively agreed, that Eldredge should hold 
the property in trust for him, subject to the 
agreement between them, the due execution 
of which required, that Eldredge, in order 
to raise money to complete tlie erections on 
the land, should possess a dear title, which 
he should be able to convey to the purchaser 
free frtJm all incumbrances and equities. 
And that it was a contemporaneous arrange- 
ment, that Eldredge should make and keep 
among his own papers a written declaration 
of the trust to evidence the same in the event 
of his decease, or other like necessity. The 
bill charges, "That as said Eldredge had 
not the capital for that pxu:pose, and .woiild 
need the legal title to said property, both 
to enable him to borrow money to secure 
him for his liabilities as the indorser or 
surety of your orator and for the compen- 
sation to be paid to him for all his trouble 
in the business, yomr orator formally, dis- 
tinctly, and solemnly, agreed with said Eld- 
redge that he, said Eldredge, should receive 
a conveyance of said land, with the build- 
ings thereon, from said Elizabeth, and 
should raise money thereon by mortgage, in 
order to furnish yom* orator with the means 
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to proceed in the erection and completion 
of said edifice, and on completion tliereof 
should execute and deliver to your orator a 
deed of conveyance thereof, your orator 
agreeing to reimburse to said Eldredge, or 
save him, said Eldredge, his heirs, executors 
and administrators harmless, and indemni- 
fied from and against all payments, which 
he or they might be compelled to make, by 
reason of any such mortgage, and to pay to 
him or them a suitable compensation for his 
services in the premises, such indemnity, 
reimbursement and payment to be secured 
to said Eldredge by a lien upon said prem- 
ises. And the said Eldredge further agreed, 
that he would make a declaration in writ- 
ing, specifying the terms, trusts and con- 
ditions on which the said property should 
be held by him, and place the same among 
his papers, to serve for the disclosure and 
manifestation of said trusts, terms, and con- 
ditions, in the event of his decease, or other 
like necessity; and in pursuance of said 
agreement with said Eldredge, your orator 
procured to be furnished to him by a per- 
sonal friend and relation of your orator cer- 
tain securities, upon and by means of which 
the said Eldredge borrowed the sum of about 
six thousand dollars, to be paid by him to 
said Elizabeth, in part satisfaction of the 
consideration money of said purchase, pur- 
suant to the decree aforesaid, and which sum 
the said Eldredge afterwards repaid, and 
relieved the securities aforesaid, and return- 
ed the same to James W. Jenkins Jr., the 
person who furnished him therewith, out of 
moneys received by him upon a mortgage 
or mortgages of said land; and your orator, 
by mutiial agreement with said Eldredge 
and said Elizabeth, and for the sole purpose 
of making his title under her appear- to be 
simple and unqualified, and not with any 
idea of parting with or surrendering his 
beneficial interests in said land or purchase, 
but the more effectually to secure them, per- 
mitted the time specified for fulfilment of 
said decree to pa^ by, without compliance 
with its terms, and said Elizabeth, at the 
special instance and request of your orator, 
executed and delivered to said Eldredge a 
deed of said land dated August the 2rith, 
A. D. 1840, a copy whereof is herewith ex- 
hibited." 

The first inquiry, therefore, is whether, 
taking all the circumstances together, the 
trust was a mere honorary trust, such as 
has been stated, possessing no legal or equit- 
able obligation, and resting purely in the 
good will of Eldredge, to be fulfilled or not 
by him, according to his mere pleasm-e, or 
it was, in fact, a trust to be operative and 
binding between the parties, and creating, 
as between them, whatever might be its 
operation as to third persons, a dear equit- 
able right to have the property transferred 
from Eldredge to Jenkins, after discharging 
all the incumbrances and charges, properly 
attached thereto. This is a question of no 
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inconsiderable difficulty upon the actual 
posture of the evidence. In order to a just 
solution of it, it is necessary to look careful- 
ly to the situation of the parties, when the 
negotiation with Eldredge took place, to the 
objects manifestly in view, to the surround- 
ing circumstances, and to the subsequent 
transactions of both parties. 

What then was the state of things before 
and subsequent to this period? Jenkins was 
an experienced builder, perhaps somewhat 
too much inclined to become a speculating 
projector. In April, 1839, he purchased at 
public auction a certain parcel of land at 
the corner of Tremont and Bromfield streets, 
in Boston, for $20,169.50, then owned by Miss 
Deblois, and constituting the premises in 
controversy. Being unable to comply with 
the conditions of sale, a new aiTangement 
was made in May following between Jen- 
kins and Miss Deblois, that her warranty 
deed, conveying the premises to Jenkins, 
should, upon the execution of that agree- 
ment and the payment of $1000 by Jenkins 
to her, be deposited in the hands of Thomas 
W. Phillips, Esq. in escrow, and retained by 
Phillips unta the 24th of July following; 
and if Jenkins, on or before that time, 
should pay to Deblois the sum of §5042.50, 
with interest, &e,, and should execute a note 
to Deblois, for $15,127, payable in five years, 
with interest; &c., and also execute a mort- 
gage of the premises to Deblois, as security 
for the payment of the note, and also of the 
taxes assessed on the premises, Phillips was 
to deliver the deed to Jenkins; otherwise, 
the contract for the sale of the land was to 
be terminated and annulled, without preju- 
dice to Deblois*s right to claim damages for 
the non-performance of the contract; and 
the $1000 was to be forfeited to Deblois. 
Jenkins paid the $1000, pursuant to the 
agreement. Jenkins immediately afterwards 
went into possession of the land, and pro- 
ceeded to excavate the same, and to begin 
the erection of a building thereon, and ex- 
pended a large sum of money thereon, 
which, in his bill, he alleges to have been 
about $15,000. His resources being then ex- 
hausted, he was imable ta comply v?ith his 
agreement by paying the $5042.50 in July. 
1839, as stipulated; and Deblois, pressing 
payment, threatened to sell the premises at 
auction. In order to prevent this, Jenkins 
filed a bill in equity in the supreme court of 
the state of Massachusetts in May, 1840, to 
restrain the sale, and for relief, and an in- 
junction was accordingly granted. The an- 
swer of Deblois having been put in, it was 
then agreed by the parties, and accordingly 
an interlocutory decree was passed on the, 
22d of June, 1840, that if Jenkins should, on 
or before the 20th of July, 1840, pay or 
tender to Deblois the amount due her under 
the contract of May, 1839, and perform aU 
the other parts of the contract, then the in- 
junction should stand continued to the hear- 
ing of the cause, unless Deblois should ac* 
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-cept the same with costs, and perform the 
said contract on her part; in which event, 
the hill was to be dismissed; and also to he 
dismissed, if Jenliins failed to tender and 
perfoi-m, as aforesaid. Jenliins did fail to 
perform his part of the agreement, and 
thereupon the bill was dismissed according- 
ly, on or about the 20th of July, 1S40. In 
the intermediate time between the passing 
of the decree and the failure to perform it, 
Jenliins made an application to Eldredge for 
his aid and assistance to raise money, and 
otherwise to complete his enterprise. It was 
thereupon arranged between Jenliins and El- 
dredge, that the premises should be con- 
veyed by Deblois to Eldredge; and accord- 
ingly the same were conveyed to him by her 
■deed dated 24th of August 1840; and Jenkins 
afterwards, on the same day, in order to 
malie the second title complete in Eldredge, 
and freeing "it from the exception contained 
in Deblois's deed, excepting any clause or 
■demand, made by, through, or on account 
of Joseph Jenkins, and also excepting any 
<;laim or demand arising out of any contract, 
made by, or with said Jenkins," executed a 
release to Eldredge, by which he admitted 
In terms, that he had "no legal or equitable 
right in or to the same." From that time 
forward, Eldredge continued to be ostensi- 
bly, and so far as the second title was eon- 
<;erned, the sole and exclusive owner of the 
legal and equitable estate in the premises. 
Jenlcins was subsequently employed superin- 
tending the erection of the building. The 
necessaiy moneys were advanced or provid- 
■ed by Eldredge, generally upon his own cred- 
it, but sometimes, as it should seem, through 
the aid of the credit of some of Jenkins's rel- 
a.tives. And according to the testimony of 
Jenkins, Jr. his father not only superintend- 
■ed the building after Eldredge had the title, 
but actually, when Eldredge ceased to ad- 
vance funds, provided worli and materials 
for the same, on his own account, to the 
amount of §3244.16. 

Now, pausing at the time when Eldredge 
agreed to enter into the arrangement with 
Jenkins, which was in successful progress, 
if not absolutely and definitively completed 
before the expiration of the time assigned 
'by the decree for the payment of the mon- 
«y, or the dismissal of the bill, what possi- 
ble motive could there be for Jenkins to en- 
ter into it, unless he was to receive ultimate- 
ly some fixed and certain benefit from it? 
He had already embarked a considerable 
sum of money in the enterprise; he had be- 
stowed his skill, time, and labor upon it; 
he had not only paid money, but he had en- 
tered into collateral contracts respecting it, 
which were obligatory upon him. If then 
he was about to part, as between himself 
and Eldredge (for the question might be 
very different in respect to the rights of 
third persons), with all his interest in the 
premises, how should it happen, that not the 
slightest remuneration or indemnity was pro- 



vided for him in the negotiation with El- 
dredge? Was he to sink all that he had ex- 
pended of time and money, for the benefit of 
Eldredge, with nothing left but a barren 
spes recuperaudi, resting upon the mere 
pleasure, and good will, and generosity of 
Eldredge? Such a supposition, with refer- 
ence to an embarrassed man, is somewhat 
startling, especially when we look at the 
magnitude of the interest at stake. If there . 
had been any pretence, that Eldredge en- 
tered into an agreement only to remunerate 
Jenkins out of any surplus, in the event of a 
successful termination of the enterprise, aft- 
er all other incumbrances and charges were 
paid for, there might be some ground to say, 
that Jenkins, from his sanguine tempera- 
ment, was content to rely solely on that, as 
a sort of tabula in naufragio. But Eldredge 
flatly denies any such agreement, and treats 
the transaction as a surrender of the whole 
premises to himself, unelpgged with the 
slightest charge for the benefit of Jenkins. 
And then again, how did it happen that 
Jenkins was not only to superintend, but 
that he did actually superintend the erection 
of the building after the conveyance to El- 
dredge, without any agreement or under- 
standing (for none is pretended) for any re- 
muneration or compensation for his future 
labor and services? It is true that the plain- 
tiff did afterwards make a charge for his 
services, after disputes had arisen between 
him and Eldredge; but that claim was nev- 
er allowed. The manuscript account since 
produced by order of the court contains no 
allowance of any such compensation. It is 
impossible not to feel, that there is, under 
such circumstances, an intrinsic improbabil- 
ity, which casts a shadow over this part of 
the case. But, then, it is said, that in real- 
ity, at the time of the negotiation with El- 
dredge, the case, as to Jenkins, was hopeless, 
send that being without credit, he had, and 
could have, no reasonable ground to believe, 
that he could find any means of relief bene- 
ficial to himself; and that at the time when 
the deed was with his consent given by De- 
blois to Eldredge, the decree in the equity 
suit had become absolute, and all rights of 
every nature of Jenkins in the premises haa 
become extinguished. 

In the first place, it is by no means clear, 
that, at the time of giving the deed, the 
rights of Jenkins were extinguished, as the 
argument supposes. The decree in the eq- 
uity suit was a mere dismissal of the suit, 
by the agreement of the parties, and not a 
decree of dismissal after a hearing upon the 
merits. A decree is a good bar to a future 
suit only when the dismissal is upon the 
merits. It may, under other circumstances, 
and especially imder circumstances like 
those of the case before the court, constitute 
a material ground, why the court may not, 
in its discretion, at the hearing, grant any 
relief upon a second bill; but it is not plead- 
able as a flat bar to such a second bill. 
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Besides; why migM not a court of equity, 
upon such second hill, have directed a sale 
of the estate, allowing Deblois to become a 
bidder, and, if the estate should sell for 
more than the purchase money, to decree the 
surplus to Jenkins?— Ceitainly there is no in- 
superable barrier in the doctrines and prac- 
tice of a court of equity to prevent such a 
decree. But assuming it were otherwise, 
still it would by no means follow, that be- 
cause Jenkins had no legal or equitable right 
to the premises, Deblois would have con- 
veyed the premises to Eldredge, except at 
the solicitation of Jenkins, and with a view 
to benefit the latter; and even this, if in the 
nature of a good wiU, was a surrender on 
the part of Jenkins, of claims valuable to 
him, although resting in the mere discretion 
of Deblois. 

In the next place, it is manifest that Jen- 
kins was lulled into security by the negoti- 
ation with Eldredge, and was thereby in- 
duced to make no other efEorts to obtain re- 
lief, before the time prescribed by the de- 
cree iiad expired, and that he placed implicit 
reliance, and unlimited confidence, not only 
in the ability of Eldredge to relieve him, 
but also in his strong friendship and earnest 
desire to aid him, and this may well ac- 
count for the fact, that he suffered the de- 
cretal time to expire, without seeking as- 
sistance elsewhere, in the firm persuasion, 
that Deblois would interpose no objection, if 
he was successful in obtaining aid from any 
quarter. In this respect, it is plain, that he 
was not misled, and Deblois waived her 
strict rights in favor of Eldredge, at the so- 
■ licitation of Jenkins. It is equally clear, 
from all the evidence, and from Eldredge's 
own acknowledgment in his letter of the 5th 
of August, 1840, that Eldredge was fully 
persuaded, that the speculation would be a 
safe and profitable one; and that he should 
receive an ample remuneration from it for 
his advances and services, or, to use his own 
expressive language to Mr. Phillips, that he 
should "take a good shave out of it." Then, 
again, it is said, that the deed of release of 
Jenkins to Eldredge, of the 24th of August, 
1840, already alluded to, demonstrates that 
Jenkins then claimed no legal or equitable 
title in the premises, and professed to sur- 
render all claim thereto, so that, from the 
moment of the execution of that instrument, 
if not before, Eldredge ceased to be a trus- 
tee of Jenkms for any purpose whatsoever. 
But it appears to me, that the conclusion 
drawn from this transaction does not reach 
to the extent suggested. ' It proves no more 
than what was the original and admitted in- 
tent of the parties, to put into Eldredge's 
hands the whole legal and equitable title to 
the premises, so far as respected third per- 
sons, so that he might be able to raise mon- 
ey thereon to complete the building, and dis- 
charge the Incumbrances. It was not only 
not inconsistent, but in entire harmony, with 
the case set up by the biU. The legal and 



equitable title was to be in Eldredge, not 
only for the purposes above stated, but also- 
to guard the property against any attach' 
ments and levies by the creditors of Jenkins. 
Nay, we find some of the creditors soliciting" 
the conveyance to be made to Eldredge by 
Deblois, for, the veiy reason that they con^ 
sidered it to be for then- interest. The ulti- 
mate trust in the premises, therefore, (if any 
was intended), was designedly to be a trust 
resting mainly in personal confidence, and 
dependent upon the good faith of Eldredge, 
and not to be evidenced by any written ac- 
knowledgment, which was accessible to .Ten- 
kins. Whether, under such cireumstancesr 
it is a trust available in equity, is another 
question, which will hereafter be considered. 
There is one other circumstance, upon 
which some stress has been laid, which may 
be noticed in this connexion, to which I con' 
fess that, under all the circumstances, I at- 
tach very little weight It is the conversa- 
tion testified -to by Moses Kimball, as having- 
taken place between Jenkins and Eldredge 
on the 6th of January, 1841.— Kimball's- 
memorandum is in these words: "This day, 
between 11 and 12 o'clock, a. m., I was pres' 
ent at a conversation between Mr. Eldredge 
and Colonel Jenkins. Mr. Eldredge request- 
ed me to pay attention to what he said. He 
said, that in a letter received from Col. 
Jenkins that morning, he, Jenkins, stated 
that he, Eldredge, stood, in his relation to 
the estate, in the light of mortgagee, and 
that he then asked of him (the colonel)' 
whether he retracted what he had said in- 
the letter— after some hesitation, the colonel 
referred to the letter as stating the matter 
explicitly, but on being crowded by Mr. E< 
for a definite answer, he declined to an- 
swer either way. Mr. B. then said, that he- 
must cease to be the superintendent of the 
building. Some other conversation having' 
ensued, Mr. E. asked Jenkins if he wished to- 
deny that the estate belonged to him. Col. 
J. said no. I consider that your title to it 
is as good as to the hat on your head. Aft- 
er some further conversation, Mr. Eldredge 
asked if he was to understand" him, Jen- 
kins, to say that he, E., stood in relation to- 
the estate as a mortgagee— Jenkins said no, 
it would be foolish for me to say so.— Mr. 
E. then said, that he revoked what he said 
about superintendency." "What is this but 
the reluctant confession of Jenkins, forced 
by a stern necessity against his own sense 
of the truth and justice of the case, as 
stated in his letter of the same morning, 
and, as far as the evidence goes, in conform- 
ity to what he constantly, if not invariably, 
maintained as the substance of his arrange- 
ment with Eldredge? As a confession, it iS' 
worth nothing; as a waiver of rights, pre- 
viously existing, it is equally insignificant 
Without dwelling further upon these gen- 
eral considerations, I must say, that upon • 
the fullest survey of the general evidence in 
its details, as well as in its geneml struc 
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ture, it does appear to me, that it is utterly 
irreconcilable with any otlier supposition 
than the existence of the confidential rela- 
tion of principal and agent between Jenkins 
and Eldredge throughout this whole trans- 
action, from its inception to its close. I do 
not say, that all the statements and circum- 
stances are perfectly reconcilable with each 
other. There are conflicting and conti*a- 
dietory statements, and opposing testimony. 
Still it does appear to me, that, taking the 
mass of the oral evidence, supported as it 
is to a considerable extent by written evi- 
dence, the court can safely arrive at no 
other conclusion than that, which I have in- 
dicated, I am fully aware of the strong de- 
nials contained in Eldredge's answer, and 
of the just weight, which is to be allowed to 
such an answer. Still it must be weighed 
against other opposing evidence and circum- 
stances; and I may add, that much which 
is contained in this answer, inevitably leads 
to the conclusion, that Eldredge had always 
present in his mind, that he was not acting 
alone for his own exclusive interest, but 
that the interest of Jenkins was also to be 
consulted and sustained, and was involved 
in his acts. On the other hand, it is be. 
yond doubt, that Jenkins always considered, 
that his interest was mainly to be consulted 
and sustained throughout, and, after all oth- 
er charges were paid, that the residue of 
the proceeds of the speculation was to be 
his. Eldredge could not but know this; and 
if he concealed from Jenkins, that he had 
no such intention, but meant to act solely 
and exclusively for his own interest, such 
a concealment would, in the contemplation 
of a court of equity, constitute a meditated 
fraud upon Jenkins. The letter alluded to 
in this conversation, although in Eldredge's 
possession, has not been produced by him. 
It might throw great light upon the subject. 
I will now proceed to suggest some of the 
reasons, which lead me to maintain, that 
there was an intentional secret parol trust, 
behind and beyond, but in concordance with 
the written documents conveying the title, 
upon which Jenkins and Eldredge original- 
ly acted as the basis of their arrangements, 
and which was never waived or extinguish- 
ed. 

In the first place, let us see how Eldredge 
states the matter in another part of his an- 
swer, not heretofore referred to. He says, 
"That he never did agree with the said com- 
plainant, that he, this defendant, would 
make any written declaration or memoran- 
dum of any trust or condition, as in the 
said bill of complaint set forth, or any other 
declaration, or memorandum, of any tnist, 
or condition, or agreement, whatsoever, 
touching the premises. And this defendant 
says, that it was always before, and at the 
time of, and since the receiving of the said 
conveyances from the said Deblois by this 
defendant, expressly declared to the said 
complainant, and assented to by the said 



complainant, that nothing whatsoever should 
be written, even upon the subject of this de- 
fendant's intentions and designs aforesaid, 
and that the reason thereof was also re- 
peatedly stated to the said complainant, that 
is to say, that this defendant might not, by 
any such statement, incur any risk of affect- 
ing his own absolute title to the said estate 
and property, even hj such a statement of his 
intentions, which might be misconstrued, in- 
asmuch as he intended to retain the abso 
lute title and disposal thereof, and to insm-e 
to himself the power and discretion of do- 
ing therewith as he might think right and 
best, or words to that effect, it being well 
understood and agreed between the said 
complainant and this defendant at all times, 
that nothing was to be done, or agreed, 
whereby any express, implied or resulting 
trust in law or equity should or could be 
created or arise for the benefit of the said 
complainant, and this defendant denies the 
making of any expressions to any person 
whatsoever of any intention or purpose to 
make any writing whatsoever upon the sub- 
ject, excepting only, that at some time after 
the receiving the conveyance from the said 
Deblois herein mentioned, and when and 
after the whole title and estat-3 in the said 
lands were absolutely and unconditionally in 
the said defendant Joseph Jenkins, Junior, a 
son of the said complainant, once said to this 
defendant, that he ought to make some 
writing, declaring his intentions in regard 
to said estate, as he might die before the 
matter was ended, and in that case, his 
heirs could not know and carry out his in- 
tentions, or something to that effect, to 
which this defendant answered, that he 
should not do so, and added that it had been 
expressly declared by him to the said com- 
plainant from the beginning, and fully un- 
derstood, that there was to be no writing 
whatever, and for the express reason, that 
this defendant would have his title absolute 
and unincumbered with any trust or condi- 
tion whatsoever in law or equity; to which 
the said son of the said complainant re- 
plied, that his request was not, that any 
paper should be delivered to any one, but 
simply that this defendant would place such 
a writing among his own private papers, 
that in case of his death, his heirs might be 
able to do with the estate, what he, at his 
own free will and pleasure, would do, if 
living, for the benefit of the said complain- 
ant and his family, or something to that ef- 
fect; to which this defendant, the same 
then seeming to him expedient, replied, that 
he would make some deed of trust to be 
placed among his papers to provide for such 
contingency. And this defendant says, that 
he intended at that time, and believes he 
was, from the conversation that was had, 
clearly understood to intend, by the expres- 
sion deed of trust, only a paper in writing 
expressive of his designs and intentions as 
herein set forth and no other or different 
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Tvriting. But after said conversation, tliis 
•defendant, reconsidex'ing tlie wliole matter, 
thougbt it inexpedient to make any writing 
-whatsoever, and did not malce any such 
writing, having from the beginning declared 
liis intention to do nothing, which could 
•even by bare possibility be construed as ad- 
mitting or creating any title to, or interest 
in, or claim in any way to or upon the said 
lands and building in the complainant" 

Now I would remark, that this statement 
is in its character somewhat extraordinary. 
It denies, indeed, that he, Eldredge, ever in- 
-tended, by any written memorandum, to fet- 
ter his complete legal and equitable title in 
the premises, with any trust; and yet it 
■does admit, that he did tell JeoMns, Jr., 
■that he would make a deed of trust, and 
j>lace it among -his own papers, to provide 
for the contingency of his death. Why 
should he do this, if he was not conscious, 
-tfiat^ in fact, all the parties in interest un- 
-derstood, that such a trust was intended to 
be operative; but at the same time it was 
to be such as would not interfere with the 
unconditional power to dispose of the prem- 
ises to third persons? Eldredge admits, 
■that he never did execute any such deed; 
but he does not pretend, that he ever com- 
municated this change of intention either to 
the father or the son. Why this conceal- 
ment? But this statement is directly con- 
tradicted, in its most important features, by 
jTenUins, Jr., in his testimony. Speaking of 
the negotiation between Jenkins (the father), 
iind Eldredge, he says: "There were a num- 
ber of interviews at my oflce for this pur- 
pose, and finally my father, in presence of 
J. W. Jenldns, Junior, and myself, proposed 
to Eldredge that he should take the title of 
the estate and mortgage it for the necessary 
iimount, and upon the completion of the 
building convey it to my father. Eldredge 
had often said that he coidd raise the mon- 
ey if he could have the title in his own 
hands. Eldredge accepted the proposal 
^nd agreed to raise the funds necessary to 
the completion of the building and the pay- 
ment of Miss Deblois on short time, if not 
otherwise obtained— then obtain a perma- 
nent loan covering all the liabilities of the 
-estate, and deed the estate to my father 
subject to the incumbrances. My father 
agi'eed for this service to secure a handsome 
-compensation to Eldredge by a subsequent 
mortgage of the estate, and to include in 
that compensation a mortgage which El- 
dredge had for about ?2(X)0 on a farm in 
Barre. This Eldredge agreed to distinct- 
ly." Again he says: "It was agreed that 
Eldredge should have as perfect a paper- 
title as could be made, so that he could 
raise money on the estate expeditiously, and 
^Iso that he might not be subjected to any 
■trustee process," And again: "It was 
agreed that no bond should be given by El- 
-dredge, but that he should make a memo- 
:randiun or declaration of -trust, which he was 



to keep among his own papers. This agree- 
ment was made before Eldredge took the 
title." But, what bears more precisely on 
the point under consideration, again he 
says: "After the deed had been made to 
Eldredge, I was told by some of my friends 
that Eldredge talked to them in a manner 
different from his manner of talking to me 
with regard to this matter, and they thought 
my father should be put on his guard. In 
consequence of these remarks I asked El- 
dredge the next time that he came into my 
office if he had written the declaration of 
trust which had been agreed upon, and 
which was to be kept by him among his 
own papers. He replied, that he had not, 
and that my father had required no bond 
from him, but had trusted entirely to his 
life and his honor, and that he would carry 
out the agreement at aU hazards. I said, 
that it was perfectly apparent, that my fa- 
ther had trusted to his honor, but that it 
was imderstood and agreed at the time of 
the negotiation, that a declaration of trust 
was to be made, which he might keep among 
his own papers, so -that in the event of his 
death the very object of the whole negotia- 
tion might not be frustrated; he then said 
he had no objection to making such a dec- 
laration, and would do so immediately." 
Now, the importance of this testimony can- 
not be overlooked. But it is said, that it is 
not credible testimony, and various and mi- 
nute objections, assailing its credibility, have 
been relied on at the argument. Certainly, 
standing alone, however credible, it would 
not be sufficient to impeach or outweigh the 
answer. 

But it does not stand alone. It is confirm- 
ed in its leading points, the existence of the 
trust, by the testimony of air. Hilliard, who 
was the counsel of Jenkins. He says: "I 
have knowledge of such an agreement; my 
knowledge was obtained from declarations 
of Eldredge, and conversations, which I 
have had with him, and conversations, 
which I have heard between him, and Jen- 
kins; at the time when this agreement was 
entered into, Eldredge was in my office everiy 
day, and this subject was frequently and 
freely discussed, and talked over between 
us; the agreement, as I understand it, was 
this, that Eldredge should take a conveyance 
of the estate from Miss Deblois, and that, 
by a mortgage of the property, together with 
his ovm personal security, he should raise 
a sufficient sum of money to complete the 
building, and that, after the completion of 
the building, he should convey the estate to 
Jenkins, subject to such mortgages as he 
might have put upon it for the purpose of 
raising the money, and that he should re- 
ceive a mortgage subsequent to those last 
mentioned to secure his own compensation 
for his services; and that a mortgage of a 
certain farm in Barre, belonging to Col. Jen- 
kins, which he held at that time for prior 
indebtedness, should be given up, and that 
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amount should be secured in addition to 
this compensation for services by this sub- 
sequent mortgage. I hh-ed an office in Braz- 
er's building about the middle of May, 1840, 
and I was sick and confined to my house 
about a fortnight after that, so that I was 
not at my office until about the first of June, 
and it was soon after that period that these 
plans were first disclosed to me by Eldredge 
and Jenkins. I can say confidently, that it 
was certainly within a month after, that I 
knew of the arrangement between Eldi'edge 
and Jenkins. Eldredge once inquired of me 
what in my opinion would be the effect of 
allowing a certain decree of the supreme 
court in relation to this property to expire; 
whether in that event, if he should after- 
wards take a deed from Miss Deblois, it 
would give him such an absolute, indefeasi- 
ble title that he would be subjected to no 
trouble and embarrassment from the credit- 
ors of Col. Jenkins; whether I expressed any 
opinion on that subject or not, I don't re- 
member. I have had many conversations 
with Mr. Eldredge during that period; he 
has often stated to me that he held the es- 
tate in trust for the benefit of Colonel Jen- 
kins; he has often spoken of it in terms as 
Col. Jenkins's property; he stated to me 
that he was acting merely as an agent, and 
that he meant to be well paid for his serv- 
ices. I recollect his asking me at one time 
how much I thought he ought to receive for 
his services; he said he thought the estate 
would be a fortune to Col. Jenkins; he 
never said any thing to the effect that he 
was under no obligations to convey the es- 
tate to Col. Jenkins, or that it was all to 
depend on his free will and pleasure, and 
nothing to that Impoit." .Tames W. Jenkins, 
also, who stood in a peculiarly confidential 
relation to the parties, is equally explicit. 
He says in his testimony: "Dming these 
interviews with Eldredge, he said, that he 
could get a deed of the estate, if I would 
furnish him with the means. At one time 
it was proposed and agi-eed to, that I should 
furnish Eldredge with negotiable paper, up- 
on which he might raise $5000, or enough 
to pay the instalment to aiiss Deblois. It 
was also agreed, that Mr. Eldredge should 
take a deed of the estate from Miss Deblois, 
and hold it for the purpose of raising more 
money to enable Colonel Jenkins to complete 
the buildings. The paper, which I furnish- 
ed, was returned to me, as not being known 
in this mai-ket Mr. Eldredge, at the time 
that this paper was returned, stated to me, 
that if I could furnish the colonel with other 
paper, not too long, and good, that it could 
be done, no doubt, and advised me to do so, 
and assured me, that I should be perfectly 
safe in so doing. Accordingly, the next 
time, that I came to the city, I met Mr. Eld- 
redge and Colonel Jenkins, and finally be- 
fore I left I gave Mr. Eldredge other paper, 
for the pm-pose of saving the estate to Col- 
onel Jenkins. It was agreed, that this paper 
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should be used as collateral security, for Eld- 
redge to raise the money upon. It was sent 
back in a few weeks to me. After all other 
plans for raising the money had fallen 
through, Mr. Eldredge said, that If the title 
was in him, he could raise the money to 
complete the work, but he said all along, 
that he had no means, in himself, of raising 
the money in order to get the title. During 
these negotiations there were frequent meet- 
ings between Eldredge, Jenkins and my- 
self, at the office of Hilliard and Jenkins in 
State street, to talk over the general ob- 
jects of this business. The agreement there 
made was, that Mr. Eldredge should take 
the deed from Deblois, and raise the money 
to complete the building. Joseph Jenkins, 
Jr. was generally present at these meetings, 
and Hilliard sometimes." Again he says: 
"There was an unqualified bargain for Mr. 
Eldredge to take the estate without paying 
any consideration whatever, except for the 
land, and for the purpose of its being com- 
pleted for the benefit of Col. Jenkins— of the 
details by which that agreement was ar- 
rived at, I cannot state, as I was not present 
at all the interviews. I never was present 
at any interview, when it was arranged, if 
it ever was ai-ranged, in what manner the 
estate should be reconveyed to Col. Jenkins." 
And again: "In the early part of this mat- 
ter, Mr. Eldredge said, that he would take 
this property into his hands as desh-ed, and 
enable the colonel to complete the building, 
but that he would not be legally bound in 
the matter, and that they must trust to his 
life and honor. I never heard any thing said 
between the parties in the early part of this 
transaction about the property being sold." 
There is much more in the testimony of the 
same witness to the same effect, and it is 
corroborated in its main bearing by the let- 
ter of Eldredge, addressed to him under the 
date of August 5, 1840, explained by the ac- 
companyuag circumstances stated in his tes- 
timony. Mr. Phillips's testimony, as far as 
it goes, supports the same conclusion, and 
shows his understanding, that in taking 
the deed from Deblois, he was acting as 
Jenkins's friend, and with a view to benefit 
his family and creditors, and that the most 
he expected from his agency was "to 
take a good shave out of it," (the estate). 
Mr. Bliss also states: "I have had several 
conversations, at different times, with Mr. 
Eldredge, since the conveyance of the estate 
to him, in which he always refused to give 
me any legal security on the estate, and also 
refused to accept Col. Jenkins's order for the 
amount which he owed me. I always un- 
derstood from him that he held the estate 
In trust, not legally, but honorably. I don't 
know that he used the word 'trust,' but he 
always gave me to understand, that all he 
expected was, that he should be paid for 
his expendltui-es upon the estate, and also 
to receive compensation for his services. 
At first he told me, that he should charge 
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§5000 for his services, and that afterwards 
in a proposed settlement with Col. JenMns, 
he had agreed to take 3500 dollars. He once 
offered to convey the estate to me, if I would 
pay his claim, and get the consent of Col. 
Jenkins. These convei'sations took place, I 
think, on the first half of the year 1841. My 
impression is very strong, that the offer to 
convey to me, subject to Jenkins's consent, 
was made soon after the building was oc- 
cupied. I cannot undertake to be very con- 
fident about the time, but I am very positive 
as to the fact" The letter of Eldredge to 
J. W. Jenkins, of May 1, 1841, I cannot but 
view as showing, that Eldredge, upon the 
proposal of a reference between himself and 
the plaintiff of this property, did not treat 
it as his own sole concern; but that he held 
it, in fact, upon some honorary understand- 
ing, that he was to receive a large compen- 
sation for his agency therein. He there 
says: "The fact is, my friend, that I am 
resolved to play this game out frankly, fkirly 
and honestly, yielding no right and doing no 
wrong, and am prepared to make a proper 
and formal reference when the terms and 
men are agreed upon, but I shall not swerve 
an inch from the position that I have taken, 
viz. that I shall be paid §5000 beside all ex- 
penses, or if they do not like that, I will re- 
fer the whole matter, and in case I do refer 
It, shall expect you to appear before the 
referees as a witness. There is one thing 
certain, that if that property should ever 
become fairly mine, the family will be better 
off than they would be were it in the colo- 
nel's hands." 

There is, too, a letter, ^Yritten by the plain- 
tiff to Eldredge, under date of December 16, 
1840, which is important, at least to show 
what was the plaintiff's understanding of 
his rights in the property, and, if what Jen- 
kins, Jr. states of the occasion of writing it 
be Ixue, it furnishes very cogent, if not ir- 
resistible evidence, that the whole transac- 
tion was a mere agency of Eldredge for 
plaintiff. He says (and it is in answer to 
a cross interrogatory of Eldredge): "Some- 
time in May or June, 1839, my father agreed 
to purchase of Mr. Francis a gore of land 
at the easterly end of the Deblois land be- 
tween Bromfield street and Montgomery 
Place, the consideration for which was to 
be §200; Shortly after, Mr. Francis called 
at my oflice, and told me, that the deed was 
ready. I knew nothing of the situation of 
the matter, till after my father had dis- 
continued the work on the building, and 
had erected on this gore of land the easterly 
wall to the height of about thirty feet. I 
understood, when Eldredge took the deed, 
that this consideration money had not been 
paid to Mr. Francis, and that he declined 
giving the deed upon the terms agreed upon, 
but required that he should have ?2oO, and 
that the chimneys of his dwelling-house 
should be carried up to the height of the 
walls to be erecte^d by my father. I under- 
13FED.CAS,— 32 
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;stood also, afterwards, that Francis had 
raised his demand to §1000. Eldredge then 
came to me and told me these facts, and 
that he wished to secure the deed of that 
gore of land, and that he intended to pay 
this $1000, but that he wished my father 
would write him a letter protesting strongly 
against such a bargain, in order, that the 
whole responsibility should be thrown upon 
Eldredge, so that when the estate should be 
conveyed to my father, he might recover 
from Francis the difference between ?1000 
and the original consideration. My father 
wrote such a letter, a copy of which I an- 
nex to this deposition (letter marked A). 
The letter was delivered by me to Eldredge 
in -person." What says the letter? "Now, 
sir, you are aware that the ultimate interest 
in this matter and ta the building, which I 
am erecting on the Deblois estate, is mine. 
The property is mine virtually, subject only 
to the payment of such amount as you shall 
have paid and incurred on that account 
when you shall convey the property to me; 
Therefore I do hereby protest against yomr 
compliance with the last proposition of said 
Francis, viz., to pay him §1000 — or indeed 
any sum above the ?250— which you origin- 
ally stipulated to pay him. I shall hold Mr. 
Francis to the bargain which he made with 
me last year, notwithstanding" any transac- 
tions you may have with him— unless per- 
haps I might submit to the proposition to 
which you assented and upon which we have 
acted in the erection of said building. You 
will understand that whatever you pay the 
said Francis for said gore of land above the 
§250, which you have agreed to pay, you 
must do at your own risk and not with any 
right to charge the same to me in the ad- 
justment of the affairs of said building." 
No written reply ever appears to have been 
made to this letter; and Eldredge in his 
answer diyly admits, that the protest was 
made, but that he told the plaintiff, that it 
was a matter, which concerned himself only, 
and that he should pay Francis the §1000. 

Another not unimportant circumstance, 
which, I agree, might, standing alone, admit 
of being deemed a mere offer to reconvey, 
as owner, independent of any agency, re- 
quires to be noticed, because it stands well 
with the supposition of an agency, although 
not decisive of it It is the negotiation and 
rendering of an account of expenditures on 
the building by Eldredge to the plaintiff, of 
which J. W. Jenkins gives the following ac- 
count "I was present at an interview be- 
tween Colonel Jenkins and Eldredge at the 
Merchants' Bank, sometime in the summer 
of 1841, which was .the interview, which was 
brought about by me. Mr. Eldredge exhibit- 
ed in figures and memorandums the amount 
of the expenditmres on the building, and the 
colonel's indebtment to him. Colonel Jen- 
kins objected to the amount, as Mr, El- 
dredge had included in it a charge of §5000 
for his services^ which was not stated as 
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commissions, and had also included in it a 
furtlier charge of some 3500 or 3600 dollars, 
for brokerage. They talked a long time 
about these charges. Colonel Jenkins offering 
one thousand dollars, and Eldredge claiming 
five thousand dollars; and finally it was 
agreed, that Sir. Eldredge should be paid 
3500 dollars. This was the time before 
spoken of, when it was agreed, that a mort- 
gage on the premises should be given for this 
charge and other indebtedness of Jenkins to 
Eldredge. The charge of brokei-age was as- 
sented to by Mr. Jenkins, if Mx*. Eldredge 
said that he had paid it. After the inteiTiew 
spoken of in the last answer, and after Colo- 
nel Jenkins had obtained an injunction 
against Mr. Eldredge to prevent him fr.om 
selling the estate, I had an interview with 
Mr. Eldredge and Joseph Jenkins, Jr. at the 
Museum Building, at which Mr. Eldredge 
agreed, that he would do all he could to aid 
the colonel in getting money to redeem the 
estate out of his hands, by representing it to 
capitalists as good security. Mr. Eldredge 
has, since that interview, told me, that he 
never believed, that Colonel Jenkins would 
be able to raise the money. Eldredge, after- 
wards, I think, got the injunction taken off, 
and afterwards advertised the estate, as I 
believe, and told me at that time, that if 
Colonel Jenkins made another attempt to 
stop the sale, he would put the deed in his 
pocket and keep it there, and also, that if he 
had been allowed to sell it, he should have 
made over the smrplus proceeds for the ben- 
efit of Colonel Jenkins's family, and that it 
would have been better for them to have 
had it sold." 

There is yet another circumstance, that 
demonstrates, that the plaintiff still retained 
an interest in the premises, notwithstanding 
the conveyance to Eldredge; and that is, his 
procuring securities from J. W. Jenkins, his 
relative, to aid in the operations of Eldredge. 
This is not denied; and yet it seems to me 
wholly irreconcilable with the notion, that, 
immediately upon that conveyance, the plain- 
tiff was cut adrift from aE interest and con- 
nexion with the property. These securities 
were ultimately returned; but what use was 
made of them In .the intermediate time is 
not satisfactorily explained, nor perhaps is it 
very material; for it is manifest, that they 
were received by Eldredge to aid his opera- 
tions, and were procured by the solicitations 
of the plaintiff. 

These are some of the main circumstances 
relied on in the evidence to establish the 
case made by the bill, and denied by the an- 
swer of Eldredge. The question is, whether 
they do not overcome the denials of the an- 
swer? The evidence has be^-n assailed ^itii 
great ability, and sifted with minute and 
scrupulous diligence, to shake its credibility, 
and to impugn the conclusions to be drawn 
from it. There is very little direct evidence 
in support of the answer, as indeed, from 
the nature of the case, little could be expect- 



ed. The release of the plaintiff, I have al- 
ready adverted to. It is not only not incon- 
sistent with the trusts set up by the bill, 
but.it was manifestly indispensable to be 
made, in order to induce capitalists to ad- 
vance the funds necessary to complete the 
building. The conversation stated by Moses 
Kimball, has been also adverted to; and it 
is, as I have already suggested, a confession 
coming from the plaintiff by an inexorable 
necessity. The bill in equity, filed by the 
plaintiff against Eldredge in the state court, 
in September, 1841, and the answer thereto, 
and the stipulations agreed between the par- 
ties upon that occasion, do not seem to me, 
so far as the present question is concerned, 
to affect the posture of the case. They do 
not materially shift the ground of the pres- 
ent bill. Nor do the circumstances of the 
reference between Eldredge and David Kim- 
ball, or the statements of Mr. Fiske, throw 
any new and important lights on the matter. 
I do not go over the particulars, in respect 
to the credibility of the testimony, which 
has been so powerfully pressed, and the im- 
probabilities, of the asserted trust, so ingen- 
iously insisted on. I can only say, that, 
after weighing the whole matter, my judg- 
ment is, that the trust, such as it is, is suffi- 
ciently established by the evidence to over- 
come the denials of the answer. But here 
we are met by an objection— that much of 
the evidence stands upon confessions and 
statements, made by Eldredge, and testified 
to by the witnesses, which are not charged 
in the bill, so as to let them in as proper evi- 
dence. And in support of this objection, 
among other cases, Hughes v. Gamer, 2 
Tounge & C. Exch: 328; Graham v. Oliver, 
3 Beav. 124; Earle v. Piekin, 1 Russ. & M. 
547; and especially Attwood v. Small, 6 
Clarke & P. 360,— are cited. I had occasion 
in the case of Smith v. Bumham [Case No. 
13,018] fuUy to consider this whole matter; 
and I remain of the opinion then expressed, 
that there is no difference, and ought to be 
no difference, in cases of this sort, between 
the rules of a court of law, and those of a 
court of equity, as to the admission of such 
evidence. Its admissibility may, however, 
be properly subjeot, under particular circum- 
stances, to this qualification, (which Lord 
Cottenham is said to have supported), that 
if one party should keep back evidence, 
which the other might explain, and thereby 
take him by surprise, the court will give 
no effect to such evidence, without first giv- 
ing the party, to be affected by it, an oppor- 
tunity of controverting it. This course may 
be a fit one in cases, where, otherwise, gross 
injustice may be done. But I consider it as 
a matter resting in the sound discretion of 
the court, and not strictly a rule of evidence. 
But whatever may be the rule of evidence in 
England on this point, it is not so in Amer- 
ica; and our practice in equity causes, where 
the evidence is generally open to both par- 
ties, rardy can justify, if, indeed, it ever 
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should require, the introduction of such a 
rule. Mr. Vice Chancellor Wigram, in Kal- 
colm T. Scott, 3 Hare, 39, 63, seems to me 
to have viewed the rule veiy *much under 
the same aspect as I do. See, also. Story, 
Eq. PL (3d Ed., 18M> § 26oa, and note. But, 
at all events, the practice is entirely settled 
in this court, and I, for one, feel not the 
slightest inclination to depart from it, he 
the rule in England as it may be. 

The result, therefore, at which my mind 
has arrived, is this: Before the time had ex- 
pired undei^ the agreement with Deblois, the 
plaintifiE entered into an agreement with El- 
dredge, which was so far completed and 
fixed, as that each party acted upon it as if 
definitively settled, that he should become 
and act as the agent of the plaintiff in the 
premises; that Deblois should convey the 
legal title to Eldredge, and that in his favor 
Jenkins should surrender his equitable title 
to the same against Deblois, ajid should cgn- 
sent to her conveyance to Eldredge. That 
at this time it was known to all the parties, 
that the plaintiff had expended a large sum . 
upon the premises, amounting to about $15, 
000. That the 'object of the arrangement 
with Eldredge was to clothe him with the 
whole legal and equitable title in the prem- 
ises, in order to enable him to raise funds 
to complete the building, to discharge the 
debts due to the creditors thereon, and to se- 
cure to himself an ample compensation, as 
agent, for his services and risks in the un- 
dertaking. That after he was remunerated 
for these expenses and charges, Eldredge 
was to reconvey the premises to the plain- 
tiff, and that, as between them, the same 
were to be deemed held upon a parol trust, 
obligatory and conclusive between the par- 
ties. That, upon the faith of this arrange- 
ment, the conveyance was made by Deblois 
to Eldredge, and the release or order by the 
plaintiff, to Eldredge. That the whole of 
the subsequent acts of the plaintiff in superin- 
tending the building, and in attending to the 
■concerns thereof, were done by him, as the 
ultimate beneficial owner thereof, and that 
Eldredge was but a compensated agent, and 
not the true owner. That the subsequent 
■disputes and controversies between the 
plaintiff and Eldredge have not changed or 
•extinguished the original state of things un- 
■der this arrangement That, whatever anom- 
alies appear in the acts and observations 
■of the parties, at different times, were the 
result of this ambiguous character of the 
arrangement, looking one way, so far as doc- 
uments spoke, and designed by the parties 
to have, as between themselves, a very dif- 
ferent operation; and that the subsequent 
sjtruggles were just such as might be pre- 
sumed to arise from the diminished confi- 
dence and credit which each of the parties 
placed in the integrity and good faith of the 
•pther. 

Such, it appears to me, is the true charac- 
ter of the present case, as it may be gath- 
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ered from the whole evidence In the case. 
It is, under this aspect, a case of trust, re- 
sulting from agency, resting in parol, and 
intended between the parties to depend up- 
on honorary obligations; but still to be 
strictly fulfilled. In this view of the case, 
is it a trust, which a court of equity will 
enforce, or is it one, which merely rests in 
the good will and pleasure of Eldredge to 
perform or not, and is, otherwise, incapable 
of bemg executed? It strikes me, that it is 
a trust of a somewhat novel and extraordi- 
nary character, and not exactly arranging it- 
self under any description of trusts, which 
are usually discussed in the elementary 
works, or judicial authorities. It possesses 
mixed ingredients, and has peculiarities, 
which never before have fallen under my 
observation. The main ground of objection 
against it is, that it falls within the category 
of the statute of frauds. . It is essentially a 
trust, by a parol agreement, respecting an 
interest in lands. 

It is contended on the part of the plaintiff 
that the case is taken out of the statute, (i) 
because it is a case of a resulting trust; (2) 
because it is a case of agency, and fully es- 
tablished; (3) because Eldredge has been 
guilty of fraud in his conduct and opera- 
tions; (4) because it is a case for specific 
performance, the plaintiff having partly per- 
formed his part of the agreement, and not 
being now in a condition to be reinstated in 
all his former rights. Of course, all these 
grounds are contested on the other side. My 
own opinion is, that the case is not to be con- 
sidered as one standing purely or singly up- 
on either of these grounds, but as embracing 
ingredients of all of them. Let us look at 
the case under these several aspects. 

In the first place, as to the resulting trust. 
I agree to the argument, that a resulting 
trust can only properly arise, by the con- 
sent of the parties. But the question here 
is, whether the circumstances do not demon- 
strate such a case of consent. The main ob- 
jection relied on against it seems to be, that 
the agreement was to vest the whole legal 
and equitable title in Eldredge. Certainly 
it was so; but that was not the whole 
agreement. The agreement was, that it 
should vest in Eldredge sub modo, so that 
he might execute all the objects, and raise 
funds to complete the building. To do this, 
and to enable him to give a perfect title to 
capitalists for their advances, he was to 
have the whole legal and equitable title 
in himself; and as agauist such persons 
making advances, it is clear, that the plain- 
tiff had no rights whatsoever. But as be- 
tween himself and Eldredge, the convey- 
ance was a mere security for the advances 
and expenditures of Eldredge, and a com-^ 
pensation for his services; and then the resi- 
due, after the discharge of these claims, 
was for the plaintiff. At' the time, when the 
agreement with Eldredge was made, the 
plaintiff had a clear equily in the premises 
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against Deblois. He suffered it to expire 
under the decree, relying upon the agree- 
ment of Eldredge, and the willingness of 
Deblois, — considering the advances he had 
made, and services he had performed on 
the estate,— not to take any advantage of it; 
a confidence which was, in respect to De- 
blois, well founded and established in the 
event All the parties treated it, at that 
time, as a case, where the plaintifE was the 
real beneficiary, and entitled, if not to an 
equitable title, strictly so called, yet as en- 
titled to a sort of prescriptive right. Now I 
am not called upon to say, that at the time 
when Deblois, in consequence of the ar- 
rangements with Eldredge, conveyed the 
premises to him, the plaintiflE had entirely 
lost his equity in the premises, as against 
Deblois. I entertain great doubts, whether, 
looking to all the circumstances, it was so. 
But what I do say is, that, at that very 
time, the plaintiff had expended a large sum 
of money on the premises; that Deblois nev- 
er could have conveyed the same to El- 
dredge, without the plaintiff's express solic- 
itation and consent; and that Eldredge was 
in no just sense a purchaser for his own sole 
account, giving a full value for the premises, 
but bought with a full knowledge of the en- 
hanced value by the expenditures of the 
plaintiff, and for the purpose of giving the 
benefit of such expenditures as a resulting 
trust between the plaintiff and himself in 
the premises. In this respect, it approaches 
very nearly to the case of a joint purchase, 
where each purchaser is to have an interest 
in the purchase, in proportion to his ad- 
vances. Now in such cases, parol evidence 
is clearly admissible to establish the ti-ust, 
as well as to rebut, control, or vary it. It 
appears to me, that it may well be treated 
as a mixed ease; quoad the plaintiff, as a 
resulting trust pro tanto,— and quoad El- 
dredge, as a trust pro tanto for his liabili- 
ties, expenditures, and compensation. In 
the view which I take of the matter, it was 
a resulting tinist ab initio, in the intention 
of both parties, from the moment of the 
agreement and conveyance, and not a subse- 
quent understanding. But here we are met 
with the objection, that no parol trust can 
be set up in opposition to the written docu- 
ments; and that the conveyance of Deblois 
and the release of the plaintiff are incon- 
sistent with any such trust. The answer 
has been already, in fact, given to this ob- 
jection, by showing, that the trust is not in- 
consistent with the documents, or purposes 
for which they were given; but is in har- 
mony with the res gestae. But the coxu:t is 
pressed with authorities on this point, which 
certainly are of a cogent nature. One of 
them is Bartlett v. Pickersgill, 1 Eden, 515, 
1 Cox, 15, 4 East, 577, note. But that is 
distinguishable as to the present point, al- 
though bearing on the point of agency, for 
all the consideration did not move from El- 
dredge for this purchase, in my view of the 



evidence, as it did in that case from the 
agent. The case of Leraan v. Whitley, 4 
Kuss. 423, is far more diflElcult to answer. 
There the parol evidence to raise a trust 
was rejected, that evidence being offered to 
show, that a son conveyed to his father 
nominally as a purchaser for £400, but real- 
ly as a trustee, in order that the father, wito- 
was in better credit than the son, might 
raise money upon it by -nay of mortgage for 
the benefit of the son; and the master of 
the roUs (Sir John Leach) held, that the case 
was within the statute of frauds, and that 
it must upon the documents be treated as a 
purchase. That case is not quatuor pedibus 
with the present. But still it has a very 
strong, not to say stern bearing on it 1 
confess, that I have never felt satisfied with 
that decision, and should have great difii- 
culty in following it, even if there were no 
authorities, which seemed fairly to present 
groimds for doubt. See 2 Story, Eq. Jur. 
§ 1199, note. Lees v. Nuttall, 1 Ru5s. & M. 
53, which will presently be cited for another 
purpose, looks the other way. Carter v. 
Palmer, 11 Bligh, N. B. 397, 418, 419, in the 
house of lords, although distinguishable in 
its circumstances, does certainly establish a 
principle, letting in parol evidence to estab- 
lish a trust in a ease of agency. But a very 
strong case is Morris v. Ntson, 1 How. [42: 
U. S,] 118, where a trust was actually en- 
forced upon parol evidence by the supreme 
court of the United States, in contradiction 
to the answer of the defendant, and to the 
conveyance and documents passed between 
the parties; and in many particulars, it ap- 
proaches very near to the present, for it 
grew out of an agency as to the premises. 
Cripps V. Jee, 4 Brown, Oh. 472, is equally 
strong to the same purpose. There was, in- 
deed, slight written evidence leading to the 
conclusion, that there was a trust in that 
case, contrary to the written evidence (as- 
there is in the present case); but the main 
evidence to show, that the conveyance, al- 
though absolute in form, was, in fact, n 
conveyance in trust to discharge incum- 
brances, with a resulting trust of the sur- 
plus for the grantor, was parol evidence;, 
and upon the parol evidence the court estab- 
lished the trust. Indeed, the transaction in 
that case is in many respects the counter- 
part of the present. 

In the next place, as to the agency. It ap- 
pears to me, that here a confidential rela- 
tion of principal and agent did exist; and 
that being once shown, it disables the party 
from insisting upon the objection, that the- 
ti-ust is void, as being by parol. The very 
confidential relation of principal and agent 
has been treated, as for this purpose, a case 
sui generis. It is deemed a fraud for an 
agent to avail himself of his confidential re- 
lation to drive a bargain, or create an inter- 
est adverse to that of his principal in the- 
transaction; and that fraud creates a trust,^ 
even where the agency itself may be, nay,. 
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must be proved only by parol, Bartlett t. 
Piekersgill, 1 Eden, 515, 1 Cox, 15, 4 East, 
577, note, and Leman v. "Whitley, 4 Russ. 
423, are, I admit, against, this doctrine,— not 
wholly, but to a limited extent; for the lat- 
ter case excludes a case of fraud. But then 
Lees T. Nuttall, 1 Euss. & M. 53, expressly 
decides, that if an agent employed to pur- 
chase an estate, purchase for himself and on 
his own account, he becomes a trustee for 
the principal. In that case the whole agen- 
cy and trust was made out by parol, and the 
purchase was from a third person. Carter 
V. Palmer, 11 Bligh, N. R. 397, 418, 419, goes 
the full length of the same proposition. 

In the next place, as to the asserted fraud. 
If, as the argument of the plaintiff sup- 
poses, Eldredge originally engaged in the un- 
dertaking with a meditated design to mis- 
lead the confidence of the plaintiff, and, by 
practising upon his credulity, and want of 
caution, to get the title to the property into 
his own hands, and then to convert it into 
the means of oppressively using it for his 
own advantage and interest, I should have 
no doubt, that the case would be out of the 
reach of the statute of frauds; for the rule 
in equity always has been, that the statute 
is not to be allowed as a protection of fraud, 
or as the means of seducing the unwary 
into false confidence, whereby their inten- 
tions are thwarted, or their interests are be- 
trayed. There are many authorities in the 
books turning directly upon this point. See 
cases cited in 1 Story, Eq. Jur. §§ 252, 25G, 
768, 1265. In Montacute v. Maxwell 1 P. 
Wms. 618, 620, which was a bill for the exe- 
cution of a parol agreement for a settlement 
upon the wife, of her property for her sep- 
arate use, the statute of frauds being set 
up by a plea, that it was an agreement in 
consideration of marriage, which the stat- 
ute expressly required to be in writing, and 
signed by the party, the lord chancellor 
(Parker) said: "In cases of fraud, equity 
would relieve even against the words of the 
statute; but where there is no fraud, only 
relying upon the honor, word, or promise of 
the defendant, the statute making those 
promises void, equity will not interfere." 
The case is reported in several other books. 
Finch, Prec. 526; 1 Bq, Cas. Abr. 19, pi. 4; 
1 Strange, 236. By the report in 1 Strange, 
236, it appears, that although the plea was, 
at first, allowed, yet. upon the plaintiff's 
amending her bill, alleging some other cir- 
cumstances resting mainly in parol, the 
plea was ordered to stand for an answer. 
The ease itself seems originally to have 
stood upon a peculiar ground, that marriage 
is not a part performance to take the case 
out of the statute; contrary to the common 
rule in other eases within the statute; and 
has been so understood by subsequent 
judges. See Dundas v. Dutens, 1 Ves. Jr. 
196, 199, 2 Cox, 235; Redding v. Wilkes, 3 
Brown, Ch. 400, 401; Taylor v. Beech. 1 
Ves. Sr. 297, 298. In its general language, 



the case affirms the doctrine, that fraud 
takes the case out of the statute, even in 
cases of agreements in consideration of mar- 
riage. The other language, that it is other- 
wise where there is no fraud, but reliance 
is solely placed upon the honor, word, or 
promise of the party, must be limited to 
cases of marriage; and certainly is inap- 
plicable to cases, where there has been a 
part performance or execution of the agree- 
ment on the other side. Indeed, the whole 
doctrine, even in relation to agreements on 
marriage, does not stand upon any clear 
and satisfactory ground; for if a man prom- 
ises, upon his marriage, to make a settle- 
ment upon his intended wife, and she is, 
by a fatal confidence in his good faith and 
integrity, induced to celebrate the maixiage 
before the settlement is executed, and he 
designedly misleads her, not intending at 
the time to perform his agreement— it seems 
to me as arrant a fraud as could be per- 
petrated upon an innocent and unsuspecting 
woman. I doubt the whole foundation of 
the doctrine, as not distinguishable from 
other cases, which courts of equity are ac- 
customed to extract from the grasp of the 
statute of frauds. It is not, however, neces- 
sary to consider, what should be the true 
rule in such a case; the present is not one 
of that nature; but stands upon very dif- 
ferent grounds. I think, moreover, that 
there is one ingredient in the present case, 
which gives it a marked character, which 
is often relied on in cases of agreements on 
marriage, that Eldredge did agree to reduce 
the trust to writing, and to keep a private 
memorandum thereof in his own possession, 
as evidence, in case of his death or other 
accident. I do not accede to the statement, 
that this was a mere subsequent promise, 
long after the execution of the conveyances, 
as his answer imports; but if was a part of 
his original agreement, and upon the faith 
of which the arrangement was completed. 
He never did comply with that part of the 
agreement. He admits, that he never made 
any such memorandum. If he had made 
one, it might have swept away the whole 
of his present defence. I should not incline, 
however, to impute to Eldredge any such 
original premeditated intention of fraud as 
the argument of the plaintiff supposes, un- 
less driven to it by the most cogent circum- 
stances of necessity. And it does not seem 
to me necessary, in this case, to go to such 
a length. In my judgment, the result is the 
same, although the original design of Eld- 
redge was perfectly fair, and honorable, if 
he has since deviated from his duty, and at- 
tempted to absolve himself from the obliga- 
tions of the trust, suchas he knewthe plaintiff 
believed it to be, and constantly acted upon; 
because, in point of law, it would be a breach 
of trust, involving a constructive fraud, 
such as a court of equity ought to relieve. 
Mr. Chancellor Kent, in his excellent Com- 
mentaries (volume 4, 5th Ed., p, 143), has 
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laid down a doctrine broad enough to cover 
the present case. He says: "A deed abso- 
lute upon the face of it, and though register- 
ed as a deed, will he valid and effectual as 
a mortgage as between the parties, if it 
was intended by them to be merely a se- 
curity for a debt And this would be the 
case, though the defeasance was by an 
agreement resting in parol; for parol evi- 
dence is admissible to show, that an ab- 
solute deed was iatended as a mortgage, 
and that the defeasance had been omitted 
or destroyed by fraud or mistake." In the 
case of Taylor v. Luther [Case No. 13,796], I 
had occasion to carry the doctrine one step 
farther, and to say, that "it is the same, if 
it be omitted by design, upon mutual con- 
fidence between the parties; for the violation 
of such an agreement would be a fraud of 
the most flagrant kind, originating in an open 
breach of trust, against conscience, and jus- 
tice."' And this is fully supported by the 
case of Morris v. Nison, 1 How. [42 U. S.] 
118. 

In the next place, as to the ground of a 
part perfonnance on the part of the plain- 
tifE. From what has been already suggested, 
there seems to me strong ground to sup- 
port this suggestion. The plaintiff did, at 
the time of the conveyance to Eldredge, sur- 
render up his present rights, or just especta- 
tions, under the conti-actwith Deblois; he suf- 
fered his equity to expire, and he agreed to 
.c:ive up to Eldredge all claims, which he might 
have to the premises; and consented to a di- 
rect conveyance thereof to Eldredge. He did 
more; he surrendered up all remuneration for 
his past advances and services; and also all 
■remuneration for his future services, escept 
so far, as ultimately, after satisfying all oth- 
er claims, there might remain a smrplus of 
value of the property to indemnify him. It 
has been suggested, that he had, at the time, 
no claim upon Deblois for those advances, 
or services, or improvement of the prop- 
erty. I doubt, if, in equity, that doctrine is 
maintainable, if the value in the hands of 
Deblois had been greatly enhanced thereby. 
But upon this, to which allusion has been 
before made, I do not dwell. But I do put 
it, that none of these acts would have been 
done; and, above all, the release to Eldredge 
by the plaintiff would never have been exe- 
cuted, but upon the faith, that the trust 
was to exist for the plaintiff's benefit, and 
the release was a part execution of the 
agreement between him and Eldredge. And 
here I cannot but remark, that the very ex- 
ception in the deed of Deblois to Eldredge, 
(a most fit and proper exception, under the 
circumstances, and upon which the release 
was designed to operate) "excepting any 
claim or demand made by, through, or on 
account of Joseph Jenkins, and also except- 
ing any claim or demand, arising out of any 
contract made by or with said Jenkins," — 
shows clearly, that all the parties under- 
stood, that Jenkins then had or claimed 
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some right or title in the premises, and that 
the extinguishment of it was essential to 
the seeui'ity of purchasers. So that, upon 
the ground of part performance, there is 
much in the case to take the ease out of the 
reach of the statute. In concluding my re- 
marks on this head, I wish to add, that my 
opinion has proceeded upon the ground, that 
there is no substantial difference between 
the statute of frauds of Massachusetts, ei- 
ther under the act of 1783, c. 37, § 3, or the 
Revised Statutes of 1835, c. 59, § 30, and the 
statute of 29 Car. II. c. 3, on the subject of 
trusts; and such is the conclusion, to which 
I have arrived, upon the examination of 
these statutes. 

It remains for me to notice several other 
objections, which have been pressed upon 
the attention of the court. In the fii-st place, 
the lapse of time, and the omission of Jen- 
kins to institute the present suit at an earlier 
period. Taking all the circumstances of the 
case, there does not appear to me to be any 
ground whatsoever for this objection. The 
whole conti-oversy has been continually kept 
alive by a constant course of advei-se opeiu* 
tions or claims. Then, again, it is said, that 
the plaintiff has never, up to. the time of the 
commencement of the present suit, been able 
to comply with the terms of the agreement, 
as he states it, from his total want of means 
apd credit, to discharge the charges and in- 
cumbrances thereon. This is probably true. 
But still it furnishes no ground, upon which 
a court of equity can say, that his rights are 
extinguished, although it might furnish a 
ground, why a court of equity, upon the appli- 
cation of Eldredge, might be called upon to 
interfere to foreclose his rights, or to order 
a sale of the property, to discharge the 
charges and incumbrances thereon; if not 
done within a reasonable time. 

In the next place, the proceedings in the 
bill in equity of Jenkins v. Eldredge [unre- 
ported], filed in the supreme court of the 
state in September, 1841, is relied on as a 
bar to the present suit There was a stipf- 
ulation in that case, that imless the plain- 
tiff should, within sixty days irom the 22nd 
of November, 1841, fulfil all the conditions 
stated therein, his biU. should be dismissed 
with costs for the defendant (Eldredge.) 
The conditions were not complied with, and 
accordingly, on the 24th of Januaiy, 1842, 
the bill was dismissed. Now it is difficult 
to perceive how the dismissal of that suit, 
under aE the circumstances, can be held as 
a strict technical bar to the present It was 
not a dismissal after any hearing upon the 
merits; the stipulation was signed by Jen- 
kins alone, and was not mutual in its opera- 
tion. It contains no agreement, that the dis- 
missal shall be final, as upon the merits of 
the matters contained In the bill. There is, 
also, much reason to suppose from the deci- 
sion in the case Gould v. Gould, 5 Mete. 
(Mass.) 274, that the supreme court of the 
state would, upon a hearing, have held the 
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case not to be within its jurisdiction, as em- 
Tiracing matters of constructive trust and 
fraud. But upon this,, it is not necessary to 
express any definitive opinion, since the de- 
cree does not purport to be a decree upon 
the merits; and unless it were so, or the 
parties expressly agreed to give it that effect, 
it would not he a bar. The only possible 
manner, In which it can be permitted to bear 
upon the present case, would be as a reason 
addressed to the discretion of the court, why, 
after such shifting and protracted litigation, 
it should not interfere, and prolong the con- 
troversy. But there are circumstances in 
the case, which would prevent the court, as 
a court of equity, from pressing severely up- 
on the plaintifE. He was a broken down 
man,— broken in credit, and driven, if one 
may so say, to desperate eskpedients, to seize 
upon any plank in the shipwreck of his 
hopes. Eldredge, too, it seems, had prom- 
ised to aid him in his endeavors to perform 
the stipulation; but so far from keeping his 
promises on this head, if the evidence is be- 
lieved, he seriously obstructed him in his 
efforts to obtain pecuniary aid. 

In the nest place, as to the pendency of 
the bill in equity, of Bliss v. Jenkins [unre- 
ported], in the state court, before and at the 
time when the present suit was brought; it 
appears to me in nowise to amount to a bar, 
in any Just sense. The parties are not the 
same; the biUs have difEerent objects; dif- 
. ferent equities are involved in them; and 
the relief prayed for proceeds upon different 
grounds, and must, or may, involve different 
decrees. Moor v. Welsh Copper Co., 1 Eq. 
Cas. Abr. 39. The only case apparentiy 
bearing on the point is entirely distinguish- 
able in its character; for the plaintiff in the 
first suit, after the suit was brought for cer- 
tain stock, and while it was pending, had 
sold a part of the shares of the stock in con- 
troversy to the plaintiff in .the second suit, 
who brought the latter suit against the same 
defendant, to enforce his claim to the same 
shares; and it was to this latter suit that the 
pleawasputin. Theplea was held bad, because 
not well pleaded in its structure, though the 
court thought it might, if well pleaded, have 
been sustained as a bar to the second suit 
Story, Bq. PL §§ 737, 738. I see no reason 
to be dissatisfied with this decision. It pro- 
ceeded upon the plain ground, that a plain- 
tiff should not, any more than a defendant, 
be allowed, pendente lite to create a new in- 
terest in the suit, which should displd.ce the 
rights of the defendant It does not appear 
that Jenkins has ever appeared to answer 
in the suit of Bliss, and, indeed, Eldredge, 
in his answer, says, that he knoweth not, 
that he has appeared. The injunction grant- 
ed in that suit, is agahist Eldredge only; 
and for aught that appears, Jenkins is not 
at all bound by that suit; and the mere fact, 
that Bliss 1ms brought a suit against him, 
claiming an adverse interest, does not com- 
pel Jenkins to abandon a suit brought to 
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enforce his own rights against" Eldredge. 
What may hereafter be fit and proper to be 
done touching the suit of Bliss, in order to 
protect his interest 'and to save Eldredge 
from ' a double responsibility, is a matter 
which may, in a further stage of the pres- 
ent suit, require the consideration of the 
court At present I do not intermeddle with 
the inquiry. 

There are many other circumstances in the 
case, upon which the parties have relied, 
and which might furnish matter for com- 
ment, if this opinion had not been protiracted 
to an unusual length. It cannot, however, 
be necessary to dwell on them; for they do 
not materially change the complexion of 
those considerations, which have been al- 
iready suggested. 

In respect to the case of the defendant 
Kimball, the whole merits turn upon this, 
whether he is a bona fide purchaser for a 
valuable consideration, without notice. I am 
clearly of opinion that he is not such a pur- 
chaser, and, therefore, he must, share the 
fate of Eldredge in respect to the bill. If 
he had not full notice of the actual state of 
the title, and the claim of the plaintiff to the 
premises, at (the time of his purchase,— 
which I very much incline to think he had.— 
he had sufficient notice of the claim and con- 
troversy, to be put upon inquiry; and, in a 
court of equity, no purchaser is at liberty to 
shut his eyes, and to remain voluntarily in 
ignorance of facts within his reach, and then 
claim protection as an innocent purchaser. 
Even his own answer leaves him with strong 
presumption, that he was content to purchase 
with all the infirmities which might attach 
to the titie, and to take his chance of success 
in common with Eldredge. 

These are air the remarks which I deem 
necessary to make in the case. I have de- 
liberated upon it with much solicitude and 
care; and the parties have now the result 
of my best judgment That judgment, how- 
ever, is not, I have the consolation to know, 
final; and the supreme court, upon an ap- 
peal, can correct any errors into which I 
may have fallen. This is the last case which, 
if I could have had my choice, I should ever 
have desired to have entertained in this 
court. It is, at every turn, surroimded with 
difficulties and obscurities^ from which I 
would have gladly sought deliverance. But 
courts of justice must act upon cases, as the 
parties choose to present them, and their 
duty is not to shrink from uninviting labors, 
but to survey, and, if practicable, to master 
the intricacies. "Hie labor extremus, longa- 
rum haec meta viarum." .1 shall, therefore, 
declare, that the plaintiff is entitied to relief, 
according to his bUl, upon the ground of the 
defendant, Eldredge, being an agent and 
trustee of the plaintiff in the premises; and 
I shall refer it to a master, to ascertain and 
report to the court what is due to Eldredge 
for his advances, disbursements, expenditures, 
and compensation in the premises. The mas- 
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ter is to be at liberty to examine botb par- 
ties upon oatli, as to any matters witbin tbe 
scope of the inquiries before Mm, and to re- 
quire the production of all vouchers and docu- 
ments in the possession of either of them, 
to aid him in the proper inquiries. I shall 
reserve all other orders in the premises until 
the coming in of the master's report 
[See Cases Nos. 7,267-7,269.] 
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JENKINS V, ELDBEDGE et al. 

[3 Story, 299.] i 

Gircuit Court, D. Massachusetts. May Term, 

1845. 

Bill of Review — When Rehbakinos Allowed 
— ^EviDEXCE on Rehearing — New Testjsiony — 
Supplemental Bill to Admit New Evidence 
— Whes Granted. 

1. A bill in the nature of a bill of review lies 
only after a final decree, and not upon an inter- 
locutory decree. 

[Cited in American Diamond Rock Boring Go. 
V. Sheldon, 1 Fed. 870.] 

2. Eehearings in equity are only allowed in 
this court where some plain omission or mistake 
has been made, or where something material to 
the decree is brought to the notice of the court 
which hp.d been before overlooked. 

[Cited in Emerson v. Davies, Case No. 4,437; 
Tufts V. a?ufts. Id. 14,232; Steines v. Frank- 
lin Co., 14 Wall. (81 U. S.) 22.] 

[Cited in First Nat. Bank v. Ashmead (Pla.) 
2 South. 666; Ex parte Hayfes (Ala.)" 9 
South. 157; Warner v, Warner, 31 N. J. Eq. 
552; Canerdy v. Baker, 55 Vt 580.] 

3. Where the petition prayed for leave to file 
a supplemental bill to bring forward new evi- 
dence, and for a rehearing in the cause when 
such supplemental bill should be ready, it was 
hcUl, that the new evidence could not be brought 
forward by a mere order on the petition, but 
could only be admitted in a supplemental bill, 
where testimony could be taken on both sides. 

[Cited in Reeves v. Keystone Bridge Co., Case 
No. 11,661; Giant Powder Co. v. CaHfornia 
Vigorit Powder Co., 5 Fed. 203; Gillette v. 
Bate Refrigerating Co., 12 Fed. 110.] 

4. On a rehearing, no evidence is admissible 
but that which was used in the case at the orig- 
inal hearing, or was taken, and might then have 
been used. But where there is a document, 
which, by mistake, has either not been proved, or 
not been properly proved, leave will be granted 
under special circumstances to exhibit an inter- 
rogatory for that purpose. 

5. The same doctrine also applies to cases 
where there is a petition for leave to file a sup- 
plemental bill to bring forward new evidence. 

6. The doctrine of Baker v. Whiting [Case 
No. 786] affirmed. 

7. Witnesses, who have been already exam- 
ined in a cause, cannot be again examined by a 
master without a special order of the court, and 
then only in respect to facts not before testified 
to by them, and not then in issue. 

8. New oral testimony, tending merely to cor- 
roborate evidence on the one side or to contra- 
dict evidence on the other, on the points in is- 
sue, is not a suflScient foundation for a supple- 
mental bill. 

[Cited in Blandy v. Griflath, Case No. 1,530.] 
[Cited in Ketchum v. Breed, 66 Wis. 98, 26 N. 
W. 277.] 

1 [Reported by William W. Story, Esq.] 



9. No new evidence is a sufficient foundation 
for a supplemental bill, unless it be of such a 
nature, that it would, if unanswered, require a 
reversal of the decree. 

[Cited in Irwin v. Meyrose, 7 Fed. 536.] 
[Cited m Crews v. Richards, 13 Pac. 69.] 

10. After an interlocutory decree, a supple- 
mental bill to admit new evidence is never grant- 
ed, where the party mighl^ by due diligence, have 
introduced such evidence originally in the cause, 
or where he had full means of knowledge with- 
in his reach. 

[Cited in Blandy v. Griffith, Case No. 1.530; 
Colgate V. Western Union Tel. Co., 19 Fed. 
829.] 

[Cited in Ketchum v. Breed, 66 Wis. 98, 26 
N. W. 277.] 

11. Where the new evidence ofEered to support 
a supplemental bill was, 1st, to establish that the 
date of the agreement between the plaintiff and 
the defendant was after the time fixed in the in- 
terlocutory decree in the suit between the plain- 
tiff and Deblois; 2nd, To impeach some of the 
plaintiff's witnesses; 3rd, to establish that the 
decree was not by consent, but in adversum; 4th, 
that the value of the original property was far 
below what it was estimated; it was held, that 
as all of these points were in issue in the original 
cause, and were elaborately argued, and as the 
evidence was then within the reach of the de- 
fendant, and might, by ordinary diligence, have 
been produced, and also as they would not ma- 
terially influence the opinion of the court if they 
were established, that they were not a sufficient 
foundation for a supplemental bill. 

[Cited in Pinch v. Anthony, 92 Mass. 474.] 

12. Under the circumstances of the case, the 
dismissal of the bill in equity by the plaintiff 
against Deblois was not on the merits, and could 
only have been justified by the consent of the 
parties — and was therefore no bar to the present 
suit; but, had it been without consent, neverthe- 
less, as it was not on the merits, it was no bar. 

[Cited in Edgar v. Buck, 65 Mich. 358, 32 N. 
W. 645.] 

13. Where an attempt was made to overturn 
the testimony of one of the plaintiff's witnesses 
by showing, that his testimony before the mas- 
ter contradicted the statements in his original 
examination, it was held, that, as his examina- 
tion before the master as to matters previously 
testified to by him, without a special order from 
the court, was inlproper, it could not be admit- 
ted. 

14. The defendant should pay all ordinary 
costs. 

The master having made his report in this 
case, in. pursuance of the former interlocu- 
tory decree of the court, upon the matters 
referred to him [Case No. 7,260], certain ex- 
ceptions were taken to the report. But be- 
fore the hearing of the case upon the excep- 
tions, the defendant, Eldredge, filed a peti- 
tion to the court of great length, and extend- 
ing ov^r about 150 pages. The prayer of the 
petition was as follows: "Wherefore the 
said Eldredge, feeling himself greatly ag- 
grieved by the said interlocutory decree of 
this honorable court; and perceiving, that a 
final decree in pursuance thereof, and of the 
master's report in said cause, will not only 
deprive the said Eldredge of all profit and 
compensation upon this said undertaking, 
but even expose him to a ruinous loss, both 
of propei-ty and reputation, and believing, 
that the said interlocutory decree was found- 
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ed in an entire misappreliension of the real 
facts of tlie cas.e, caused by obscurity and 
imperfections in tbe evidence, -without fault 
on his part, and especially by the demon- 
strable errors and falsehoods of the said tes- 
timony of the principal witnesses of the 
complainant, in respect of the time when, 
and the terms upon which, any agreerdent 
whatsoever was first made between him 
and the complainant, relative to his becom- 
ing the purchaser of the said estate, and 
otherwise as herein above set forth, prays 
this honorable court for a rehearing of the 
said cause; and also, that he may have 
leave to file a bill, in the nature of a bill 
of review, for the purpose of bringing be- 
fore the court, in due form, the newly dis- 
covered evidence aforesaid, and evidence of 
the facts above stated, to which no testi- 
mony was taken at the former hearings, 
tending to elucidate the truth of the case, 
and such other new matter, above set forth, 
as may since have arisen, of like tendency, 
and for the further purpose of impeaching 
the said decree, as fraudulently obtained by 
the eomplainf^nt, upon testimony, which he 
well knew to be false, and that the cause 
may be reheard,, with the additional evidence 
so taken; or also, that the court, in such 
manner and form as may be most consistent 
with the rules and practice of this honor- 
able court, would be pleased, before entering 
a final decree in the cause, to direct, that 
proof shall be taken, and brought before the 
court, of the same matters pertinent to the 
issue of the cause, as were proved before 
the master, under the said interlocutory de- 
cree, and of the other matter herein above 
stated, and shown to be material, and that 
the cause may thereupon, with such addi- 
tional evidence, be reheard and adjudged, 
as equity and good conscience may require," 
. The plaintiff, having interposed an objection 
to the petition and the prayer thereof, as 
inadmissible, and contrary to the principles 
and practice of equity, upon the ground, 
that, in this stage of the cause, the defend- 
ant, Eldredge, was not entitled to offer evi- 
dence to establish the supposed facts stated 
in his petition, or to ask any such relief by 
a rehearing or otherwise, as he proposed by 
his petition, the court, before hearing any 
proof of the supposed facts, directed the 
counsel for Eldredge to confine the argument 
to the preliminary question; whether the ap- 
plication was maintainable upon its pro- 
fessed grounds, stated in the petition, re- 
serving the consideration of the proof for 
future examination and discussion. 

B. R. Gurtts, for plaintiff. 

W. H. Gardiner, for defendant Eldredge. 

STORY, Circuit Justice. The application 
In the present case is of an unusual nature; 
at least, in the form, in which it is present- 
ed by the prayer of the petition. The pe- 
tition asks for a rehearing of the cause,, and 



also for leave to file a bill in the nature of 
a bill of review, for the purpose of bring- 
ing new evidence before the court It is 
very clear, that a bill, in the nature of a 
bill of review, is not the appropriate rem- 
edy for such a purpose, in the present stage 
of this cause; for such a bill lies only after 
a final decree, and not upon an interlocutoi-y 
decree, like the present, where the subject 
is still before the court in fieri, upon the 
master's report, in pursuance of the inter- 
locutoiy decree. 

In respect to a rehearing, if it were to be 
upon the original evidence in the case, and 
that only, after all that I have heard from 
the counsel upon the present occasion, it 
does not appear to me, that any thing has 
been offered, which,, in my judgment, shakes 
the propriety of the original decree. I re- 
main firmly convinced, that it is entirely 
correct in its main deductions, as to law 
and fact; and, if it be founded in error, 
that error must be corrected by the appel- 
late tribunal; and if the decree should, upon 
an appeal, be reversed, it would be bind- 
ing upon the conscience of this court, 
whether I should approve of it or not. 
Very strong and marked disapprobation of 
the decree has been expressed by the learn- 
ed counsel for the petitioner, in language 
of considerable warmth, and certainly some- 
what unusual at the bar of this court I do 
not doubt that the counsel is perfectly sin- 
cere in that disapprobation; and it seems 
not to have occurred to him, that the learn- 
ed counsel on the other side may have, from 
the beginning, been as deeply, and thor- 
oughly, and sincerely convinced of the mer- 
its of the case on the part of the plain- 
tiff, although it has been expressed in a 
more subdued tone, not the less impres- 
sive, because it was more measured. Dur- 
ing a pretty long period of judicial life, 
it has been my misfortune on many oc- 
casions to have differed widely from coun- 
sel on one side or the other, in important 
causes, as to the merits thereof. But this, 
although a matter of regret, could not as 
it ought not in any, the slightest degree, 
to influence the duties or judgment of the 
court. The asseverations of counsel, how- 
ever solemn, have nothing to do with the 
facts or merits of causes ' before the court; 
and if any judge could be so unstable in 
his views, or so feeble in his judgment, as 
to yield to them, he would not only sur- 
render his independence, but betray his 
duty. However humble may be his own 
talents, he is compelled to treat every opin- 
ion of counsel, however exalted, which is 
not founded in the law, and the facts of the 
ease, to be voiceless and valueless. H6 is 
compelled to say, in the language of other 
days; "Sin altior istis, sub precibus venia 
ulla latet, spes pascis inanes." For myself, 
I can only repeat, that I have given my 
best judgment to the consideration of this 
case, so far as the original evidence goes. 
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and I adhere to the opinion, already ex- 
pressed, with an unfaltering confidence. 
' But I desire to say a few words on this 
occasion, as to rehearings of equity causes, 
in this court, upon the original eridence. 
They have been exceedingly rare in this 
court, I admit, as, in my judgment, they 
ought to be, unless some plain, and obvious, 
and palpable error, or omission, or mistake, 
in something material to the decree, is 
brought to the notice of the court, which 
had before escaped its attention. But if a 
rehearing were to be granted upon the mere 
certificate of counsel, who had argued the 
cause, that, in their judgment, the decree 
was erroneous, {a certificate, which, with 
great sincerity and readiness, would almost 
always be given by the counsel), it is ob- 
vious, that in the great mass of equity 
causes of a difficult and important nature, 
in this court, depending upon conflicting 
views of law, and also upon conflicting, and 
often, irreconcilable evidence, a rehearing 
would be almost a matter of course; and 
considering the vast time occupied in hear- 
ing such causes, there would be little time 
left for the court to devote itself to any 
other business, and the other suitors in the 
court would suffer the most oppressive de- 
lays, and often, the most irremediable in- 
justice. Besides; it is no small recommen- 
dation of our practice, that it thereby re- 
quires, in Ihe first instance, on the part of 
counsel, a thorough examination and prep- 
aration' for the hearing; and on the part of 
the court, a most solicitous, and exact study 
of the whole cause, before the judgment is 
pronounced. The other course would en- 
courage inattention or indifference, and in- 
duce the counsel, as well as the parties, to 
speculate upon contingencies, and to argue 
the cause at large, only, when the court 
had delivered the result of its opinion. On 
all these accounts, it has been the constant 
habit of the supreme court of the United 
States, to refuse rehearings of any cause, 
after it has once pronounced its own judg- 
ment, whatever might be the conflicts in 
the evidence, or the differences among the 
judges themselves, as to the merits of the 
controversy. 

I am aware of the English practice on 
this subject It has guards, which do not, 
and cannot exist here, where the counsel 
and the client are brought into immediate 
and constant contact with each other. But 
such as is the practice in England, it is a 
source of almost infinite delays and incon- 
veniences; and under a chancellor, like Lord 
Eldon, whose mental constitution led him 
to cherish interminable doubts, and to court 
rehearings, it must be a soiu*ee of irrepara- 
ble mischiefs, and sometimes of unmitigat- 
ed ruin. I have no desire to introduce such 
a practice into this court. When a cause 
has been once fully argued in this court, 
and an appeal lies from its decree, there is, 
ordinarily, no reason for a rehearing here 



upon the original evidence; and if -such a 
practice is to be introduced, it must be by 
the will and judgment of some one, who 
shall succeed me. If rehearings are to be 
had, until the counsel on both sides are 
entirely satisfied, I fear, that suits would 
becpme immoi-tal, and the decision be post- 
poned indefinitely. 

The present application, if maintainable 
at all, should properly, in its prayer, be for 
leave to file a supplemental bill, to bring 
forward the new evidence, and for a re- 
hearing of the cause at the time when the 
supplemental bill should also be ready for 
a hearing. See Baker v. Whiting [Case No. 
786]. In my judgment, it would be against 
the settled principles and practice of courts 
of equity, to allow the new evidence to be 
brought forward by a mere order upon the 
petition; and, indeed, in this stage of the 
cause, wholly irregular to admit it, except 
upon a sifpplemental bill, where testimony 
could be taken on both sides, to meet the 
new exigencies of the case. The general 
rule is, that, upon a rehearing, no evidence 
can be gone into, which was in the case at 
the original hearing, and capable of being 
then produced. But where evidence in the 
case was omitted to be read at the original 
heaj-ing, such, for example, as a document, 
or where the proof of an exhibit in the orig- 
inal cause was omitted, the court will make 
an order, allowing them to be read, or 
proved, saving just exceptions. See 3 Dan- 
iell, Ch. Prae. pp. 125, 126, c. 28, § 2; Walker 
V. Symonds, cited 1 Mer. 38, note; Gilb. 
Forum Rom. 183; Wood v. Mann [Case No. 
17,953]. If there are any decisions, carry- 
ing the practice beyond this line, I am not 
prepared to admit their correctness or au- 
thority. The cases of Wright v. Pilling, 
Finch, Free. 494, and Hedges v. Cardonnel, 
2 Atk. 408, are very loosely reported and 
distinguishable; and it may well be doubt- 
ed, if the new evidence, there spoken of, 
was any thing more than what was • not, 
in fact, read or used at the former hear- 
ing, but was actually in the case. See 3 
Daniell, Ch. Prac. 124. Dashwood v. Bulke- 
ley, 10 Ves. 230, 238, and White v. Fussell, 
1 "Ves. & B. 151, decide nothing on the point. 
Wood V. Griffith, 1 Mer. 35, is the other way. 
In Williams v. Goodchild, 2 Russ. 91, Lord 
Eldon said, that the difference between a 
rehearing and an appeal was this, that, upon 
a rehearing, you might read evidence, which 
had been collected before the hearing, 
though it was not read at the original hear- 
ing; but that, upon an appeal, you could 
only read that evidence which you had read 
below. Higgins v. Mills, 5 Russ. 287, was 
merely an allowance of liberty to prove viva 
voce an exhibit, upon an appeal from the 
rolls, which is but a rehearing, before the 
lord chancellor. 

In some cases, too, where by a mistake 
or slip of the solicitor or counsel, a docu- 
ment has not been proved at all, or not 
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proved by competent evidence, leave has, 
under very special circumstances, been 
granted, to exhibit an interrogatory for that 
purpose. To this effect is Cox v. Allingham, 
Jac. 337, Tvhere the master of the rolls (Sir 
Thomas 'Plumer) "stated his strong impres- 
sion of the dangers, which would arise, if, 
in eveiy instance, a party, whose case broke 
down at the hearing, were to be at liberty 
to go into further evidence- To encourage 
it would be to subvert the whole practice of 
the court" Other cases will be found in 
Seton, Decrees, 363, note, and in 2 Daniell, 
Ch. Prac. 416, 417. Lord Cottenham, in Mar- 
ten V- Whichelo, Craig & P. 257, alluded to 
those cases, and said, that it was utterly 
impossible to reconcile the cases, or to ex- 
tract any principle, upon which any fixed 
rule can be founded; and in the case before 
him, (and it is a very strong illustration of 
the general doctrine), he utterly refused 
leave to supply the defect of the evidence, 
at the hearing of the debt of the creditor, 
(it was a creditor's bill), against the devisees 
of the estate, the debt having been, as to 
the executor, taken pro confess©, and would 
not allow the defendant to go into new evi- 
dence against the devisees, but dismissed 
the bill. 

The present application steers wide of all 
the cases, where leave has been given to 
supply defects of evidence at the original 
hearing, upon a rehearing, by new inter- 
rogatories, upon mere petition. As has been 
already remarked, it can be done only by 
leave to file a supplementary bill, and then 
must proceed in the usual manner. 

The real question, therefore, for the con- 
sideration of the court, is, whether leave 
should be granted to file a supplemental bill 
to bring forward the new evidence. In sub- 
stance, there is no difference between this 
case and the case of leave to file a bill of 
review, or a bill in the nature of a bill of 
review, except, that the latter is solely ap- 
plicable to cases where there has been a 
final decree; whereas applications, like the 
present, may be before or after an inter- 
locutory decree. But the doctrine, of the 
court, as to the nature of the evidence, 
which will justify and support the applica- 
tion, is, in each case, substantially govern- 
ed by the same considerations, and limited 
by the same rules. I had occasion to con- 
sider this subject with a good deal of atten- 
tion in the case of Baker v. Whiting [Case 
No. 786], and with the opinion then express- 
ed, I am entirely satisfied. 

Much of the evidence, which is now offered 
in support of the petition, has been extracted 
from the testimony of the witnesses, given 
before the master, who were examined in 
the original cause; and to the same points 
which were then in issue, and constituted 
the basis of the interlocutory decree. To 
the admission of all this evidence, an objec- 
tion, preliminary in its own nature, has been 
addressed to the court; and that is, that it 



was totally improper and irregular, to ex- 
amine any witness, who has been once al- 
ready examined in the ' cause, before the 
hearing, without a special order of the court; 
and such an order, when obtained, is lim- 
ited to such facts as were not testified to by 
the witnesses, and not then in issue. The 
general rule certainly is, that witnesses al- 
ready examined in the cause, cannot be again 
examined before the master, without leave 
of the court for this purpose. This rule was 
laid down by Lord Bathurst in Browning v. 
Barton, 2 Dickens, 508, and was fully recog- 
nized by Lord Thurlow, in Sawyer v. Bow- 
yer, 1 Brown, Ch. 388, 2 Dickens, 689, and in 
Vaughan v. Lloyd, 1 Cox, 312, 313, who, on 
this last occasion, gave the reasons for it 
He there said, "the question is, whether the 
court has not taken the precaution of mak- 
ing it necessary for the party, in that case, 
to apply for leave of the eoxirt; which leave 
the court will certainly grant, wherever the 
substantial justice of the case requires it; 
but will put the party under the terms of 
having the inteiTogatories approved and set- 
tled by the master, who, in so doing, will 
take caxe, that the same witness is not a 
second" time examined to the same facts, not 
only to prevent the parties from being loaded 
with unnecessary expense, and the cause 
with useless depositions; but, what is still 
a greater object, to avoid the danger of per- 
jury, which would be incurred by a witness 
deposing a second time to the same fact, aft- 
er having seen where the cause pinched, and 
how his testimony bore upon, it;" and he 
accordingly suppressed the depositions taken 
before the master. See, to the same point. 
Smith V. Graham, 2 Swanst 264; Rowley v. 
Adams, 1 Mylne & K. 543; Birch v. Walker, 
2 Schoales & L. 518; Willan v. Willan, 19 
Yes. 590, 592. To the observations made by 
his lordship, it might be added, that the prac- 
tice would go to the utter subversion of the 
rule, which prohibits new evidence and new 
testimony, of the old witnesses, after publi- 
cation of the testimony. See Willan v. Wil- 
lan, 19 Ves. 590, 592; Wood v. Mann [Case 
No. 17,953]; Whitelocke v. Baker, 13 Ves. 
512. 

It has been suggested at the bar, that the 
rule has been broken in upon, upon several 
occasions, and several cases have been cited 
in support of the suggestion. But, upon ex- 
amination, they will all be found to turn 
upon special circumstances. None of them 
show, that the witnesses can be again ex- 
amined to the same matters contained in 
their former depositions, but only to collat- 
eral and indepraident matters. Courtenay v. 
Hoskins, 2 Russ. 253, was a case where a 
witness, examined at the hearing to prove 
exhibits, was admitted to prove other ex- 
hibits before the master, without an order. 
Metford v. Peters, 8 Sim. 630, was to the 
same effect So is Birch v. Walker, 2 
Schoales & L. 518. In Whitaker v. Wright, 
2 Hare, 310, 321, the question arose upon 
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an application for an order to re-examine 
tlie witness upon a point not, previously in 
issue in ttte cause. It was the case of a 
creditor's bill, where the practice of the court 
allowed the parties to make a new and dis- 
tinct case before the master. In Rowley v. 
Adams, 1 Mylne & K. 543, the circumstances 
w^ere so special, that no conclusion can prop- 
erly be drawn from that case to govern oth- 
ers. In that case, however, the master of 
the rolls (Sir John Leach) fully recognized 
the general rule. 

But, passing from this point, not, in my 
judgment, unimportant for the deliberate con- 
sideration of the court, let us look to the 
general nature and objects of the new evi- 
dence now offered. In the first place, It goes 
solely and exclusively to matters already in 
controversy, and in issue in the cause, upon 
which evidence was taken on both sides. 
That evidence was fully sifted, and discuss- 
ed at great length, and in the most minute 
details, at the original hearing. The evi- 
<lence was conflicting, and, in some eases, 
irreconcilable, and the court arrived at its 
own judgment upon a survey of all the cir- 
cumstances, and balancing the weight of the 
testimony at every step. What the defend- 
ant, in effect, now proposes, is to open the 
whole case anew; to adduce new evidence to 
the main points in controversy; to supply 
the defects and omissions in his former evi- 
dence; and to shake, and, as he hopes, to 
overturn, the testimony on behalf of the 
plaintiff. It is, in fact, therefore, an effort 
to open the whole matter anew, upon all the 
main facts and circumstances of the case, 
and to reargue, and to rejudge the whole case, 
upon new evidence, partly argumentative, 
and partly presumptive,— partly oral, and 
partly documentary; but, whether of the one 
character or the other, it establishes no new 
fact, of itself decisive of the merits of the 
cause, and necessarily changing the original 
decree; but it is merely corroborative or 
auxiliary to what is now in the cause. Such 
an application is certainly novel in a covu't 
of equity, and if maintainable in the present 
case, it goes to the full extent of changing 
the whole course of practice in courts of 
equity, and of subverting all the old rules 
and qualifications, as to the admissibility of 
new evidence. Irregular and unsatisfactory 
as some of the authorities are upon this sub- 
ject, none of them affect to entertain or sup- 
port so broad a doctrine. 

And this leads me to remark, in the next 
place, that the new evidence, upon which a 
supplemental bill should be allowed to be 
filed, should not be of a mere cumulative or 
■corroborative nature; for if it were ad- 
missible, then, it would be open to the other 
side to impeach or control it, by other cumu- 
lative or corroborative evidence on that side; 
and thus, all the mischiefs would be intro- 
duced, against which the general rule pro- 
hibiting the examination of new witnesses, 
after publication of the testimony, was in- 



tended to guard. The doctrine has been 
fully recognized, as to new evidence upon 
bills of review, and the same reasons must 
apply to supplemental bills. Blake v. Fost- 
er, 2 Ball & B. 457; Young v. Keighly, 16 
Ves. 348; Baker v. Whiting [Case No. 7S6]; 
Norris v. Le Neve, 3 Atk. 26, 36, 37; Hind. 
Prac. 59. Gilbert, in his Forum Komanum 
(page 186, c. 10) manifestly supports this view 
of the matter. Mr. Chancellor Kent, in Liv- 
ingston V. Hubbs, 3 Johns. Ch. 124, seems 
to have acted upon, and enforced the same 
doctrine. In Dexter v. Arnold LCase No. 
3,856], and Baker v. Whiting [supra], and 
Wood V. Mann [Case No. 17,953], this court 
had occasion to examine and review the 
decisions, and arrived at the same con- 
clusion. Indeed, there is no reason to sup- 
pose that new oral testimony, going merely 
to corroborate evidence on one side, or to 
contradict evidence on the other, on the 
points in issue, has ever been deemed suf- 
ficient, of itself, to justify any departure 
from the general rule. For the most part, 
although perhaps not exclusively, the new 
evidence has been in writing, either docu- 
mentary, or written statement,, bearing di- 
rectly on the very merits of the case, and 
affecting the very foundation of the original 
decree. Such were the cases of Earl of Ports- 
mouth V. Lord Effingham, 1 Ves. Sr. 430; 
Attorney General v. Tm-ner, Amb. 587, and 
Partridge v, Usborne, o Buss. 195; Bar- 
rington v. O'Brien, 2 Ball & B. 140; Blake 
V. Foster, Id. 457; and Ord v. Noel, 6 aiadd. 
127, 130. See, also, Taylor v. Sharp, 3 P- 
Wms. 371. Upon this subject, the language 
of the court of appeals, of Kentucky, in the 
case of Respass v. MeClanahan, Hardin, 350, 
composed, as the court then was, of very 
able judges, is important to be carefully 
weighed. On that occasion, the chief jus- 
tice, in delivering the opinion of the court, 
said: "This court, after the most careful 
search cannot find one case reported, in which 
a bill of review has been allowed, on the dis- 
covery of ne"?v witnesses, to prove a fact, 
which had before been in issue,— although 
there are many, where bills of review have 
been sustained on the discovery of records, 
and other writings relating to the title, which 
was generally put in issue. The distinction 
is very material— written evidence cannot be 
easily corrupted; and if it had been dis- 
covered upon the former hearing, the pre- 
sumption is strong, that it would have been 
produced to prevent further litigation and 
expense. New witnesses, it is granted, may, 
also, really be discovered, without suborna- 
tion. But they may be as easily procured 
by it, and the danger of admitting them 
makes it highly impolitic." Even for the 
purpose of discrediting a witness in the 
cause, the admission of new evidence has 
been limited to an inquiry into his general 
credit, or limited to the testimony of witness- 
es, who contradict his statements,— not to 
matters in issue, but solely to matters not 
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In issue in the cause, and immaterial to the 
merits, Tliis was elearlj' laid down by Lord 
Eldon in Purcell v. M'Namara, 8 Ves. 324, 
and again recognized hy him in Carlos v. 
Brooke, 10 Ves. 49. In the latter case, he 
summed up the doctrine in the following ex- 
pressive language: "I think, my opinion in 
Purcell V. M'Namara was right. My opin- 
ion was this; that the court, attending with 
great caution to an application to permit any 
witness to be examined after publication, has 
held, where the proposition was to examine 
a witness to credit, that the examination is 
either to be confined to a general credit; 
that is, by producing witnesses to swear, 
that person is not to be believed upon his 
oath; or, if you find him swearing to a mat- 
ter, not in issue in the cause, and therefore 
not thought material to the merits, in that 
case, as the witness is not produced to vary 
the case in evidence by testimony, that re- 
lates to matters in issue, but is to speak only 
to the truth or want of veracity, with which 
a witness had spoken to a fact, not in issue, 
there is no danger in permitting him to 
state, that such fact, not put in issue, is false; 
and, for the purpose of discrediting a witness, 
the court has not considered itself at liberty 
to sanction such a proceeding as an examina- 
tion to destroy the credit of another witness, 
who had deposed only to points put in issue. 
In Purcell v. M'Namara it was agreed, that 
after publication it was competent to ex- 
amine any witness to the point, whether he 
would believe that man upon his oath. It is 
not competent even at law to ask the ground 
of that opinion; but the general question 
only is permitted. In Purcell v. M'Namara 
the witness went into the history of his 
whole life; and as to his solvency, &c. It 
was not at all put in issue, whether he had 
been insolvent, or had compounded with his 
creditors: but, having sworn the contrary, 
they proved by witnesses, that he, who had 
sworn to a matter not in issue, had sworn 
falsely in that fact; and that he had been in- 
solvent and had compounded with his cred- 
itors; and it would be lamentable, if the 
court could not find means of getting at it; 
for he could not be indicted for perjury, 
though swearing falsely: the fact not being 
material. The rule is, that in general cases the 
cause is heard upon evidence given before 
publication; but that you may examine after 
publication, provided you examine to credit 
only; and do not go to matters in issue in 
the cause, or in the contradiction of them, 
under pretence of examining to credit only." 
See, also, S. P., White v. Fussell, 1 Ves. & 
B. 151, 153. The same doctrine was held 
by Mr. Chancellor Kent in Troup v. Sher- 
wood, 3 Johns. Oh. 558; and by this court 
In Wood V. Mann [supra]. 

So that, I think, it may be taken as the 
first result of all the authorities, or, at least, 
of those, which ought, upon such a subject, 
to have a controlling influence, that new 
oral evidence, merely corroborative or cumu- 



lative, is not a sufficient foundation for a 
supplemental bill, nor within any of the ex- 
ceptions allowed to the general rule. 

To what has been already suggested, it 
may be added, that the evidence, entitling 
the party to ask leave of the court, to file 
a supplemental bill, should not only be true, 
but should be material, in an emphatic 
sense; that is, it should be such new matter, 
as must, if unanswered, in point of fact, 
either clearly entitle the party to a reversal 
of the dea'ee, or raise a case of so much 
nicety and difficulty, as to be a fit subject of 
judgment in the cause. In other words, it 
should furnish a just and solid foundation, 
upon which the court may properly repose its 
judgment. It is not sufficient, that it is such, 
as might be argued, with more or less effect, 
by way of a presumption against, or in favor 
of former testimony. But it should go fur- 
ther, and demonstrate, that, consistently with 
it, the decree ought not to stand. So Sir 
John Levet seems to have understood the 
rule in Ord v. Noel, 6 Madd. 127, 131, and so 
he interpreted the decision in Norris v. Lie 
Neve, 3 Atk. 26. 

In the next place, leave is never given to 
file a supplemental bill, in order to admit new 
evidence, after an interlocutory decree, where 
the party might, by due diligence, have inti-o- 
duced it originally into the cause, or had full 
and ample means of knowledge of it, within 
his reach. It matters not, that he, or his 
solicitor or counsel, did not understand the 
true value or importance of it, if they knew 
the facts, or had ample means of knowledge, 
and a fortiori, if, by the very nature and char- 
acter of the matters put in issue, they were 
bound to search, and to make full and perfect 
inquiries. The authorities are very numer- 
ous and pointed to this effect But it will be 
sufficient, upon such a subject, to refer to a 
few leading authorities. In Young v. Keigh- 
ly, 16 Ves. 348, 353, Lord Eldon said, that in 
cases of this sort, the question always is, not 
what the plaintiff knew, but what, using rea- 
sonable diligence, he might have known. Nor- 
ris V. Le Neve, 3 Atk. 26; Whitelocke v. Baker, 
13 Ves. 511; Bingham v. Dawson, Jac. 243; 
Barrington v. O'Brien, 2 Ball & B. 440; and 
Blake v. Foster, Id. 457, 461,— are to the same 
effect. Mr. Chancellor Kent fully recognized 
the same doctrine in Wiser v. Blachly, 2 
Johns. Ch. 488, and Hamersley v. Lambert, 
Id. 432, 436; and in Livingston v. Hubbs, 3 
Johns. Ch. 124, 125, the same learned judge 
said, (which is very pointed to the present 
case): "The defendant was charged in the 
bill, with gross misrepresentations on that 
point, and the charge was denied on the an- 
swer, and put at issue. The defendant's at- 
tention was called to the very fact, and he 
was bound to use reasonable diligence in 
bringing forward his proof on that point." 
In Dexter v. Arnold [Case No, 3,856] the au- 
thorities were much considered, and the like' 
conclusion was adopted— and it was followed 
out in the analogous case of taking new evi- 
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dence after publication of the testimony, in 
Wood T. Mann [supra]. There is, also, in the 
case of Respass v. McClanahan, Hardin, 352, 
354, which has been already referred to, an- 
other highly important remark, illustrative of 
the doctrine just stated. The court therre 
said: "We will add, that there is an im- 
portant difference between the discovery of a 
matter or fact itself, which, though it existed 
at the former hearing, was not then known 
to the party to exist, or which was not al- 
leged, or put in issue by either party, and the 
discovery of new witnesses or proof of a mat- 
ter or fact, which was then known, or in 
issue. In the former case, the party, not 
knowing the fact, and it not being particu- 
larly in issue, there was nothing to put him 
in the reach, either of the fact or the evidence 
of the fact; and,- therefore, the presumption 
is in his favor, that as the matter made for 
him, his failure to show the matter was not 
owing to his negligence or fault But where 
the matter was known, or put in issue, the 
party is put upon the investigation, and the 
presumption is strong, that, by using due 
diligence, he might have shown the truth of 
the matter, on the former hearing." 

These are some of the principles, which I 
have thought it right to bring under review, 
upon the present occasion, with reference to 
the point, now under consideration, as to the 
general nature and object of the new evi- 
dence. 

The new evidence naturally divides itself 
into two heads: (1) Oral; and (2) documen- 
tary. In one part, it is addressed to the es- 
tablishment of a fact, (a date), supposed to 
be material in the cause, and the ground- 
work of the interlocutory decree. In another 
part, it is addressed to the credit, or rather 
the discredit, of certain of the plaintiff's wit- 
nesses. Two other points are avowed to be 
in the view of the counsel for the defendant;, 
the first to establish, that the decree in the 
case of Jenkins v. Deblois [unreported], men- 
tioned in the pleadings and evidence, was not 
a decree by consent; the second, to establish, 
that the value of the property, at the time, 
was far below what it was supposed to be 
at the original hearing. Now, I repeat it, 
there is not a single one of all these four 
points, which was not on issue in the original 
cause, and to which evidence was not taken, 
and upon which most elaborate and protract- 
ed arguments were not had at the bar, at 
the original hearing. It has been suggested, 
that the counsel of the defendant did not, at 
the hearing, attach so much importance to 
these matters, as they now do, and did not 
then so fully comprehend their weight with 
the court. What possible influence such a 
suggestion should have upon the mind of the 
court may be answered by the cases of Nor- 
ris V. Le Neve, 3 Atk. 26, 35, 36, and Young 
V. Keighly, 16 Ves. 348, and Blake v. Foster, 
2 Ball & B. 457. However correct they may 
be, in the particular case, the court could not 
yield to them, without a departure from what 
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the settled practice of the court requires. 
Connected with this, I may allude to a 
matter, brought forward by the supplemental 
petition of the defendant. It suggests, that 
the ill-health of counsel did not, in effect, en- 
able him to have the full benefit of their 
assistance and learning, as he could have de- 
sired, or they, under other circumstances, 
could have given in the cause. But although 
the ill health of the counsel was known and 
regretted by the court, yet the cause was not 
called on for argument, until full time for 
preparation, and after the counsel, who ar- 
gued the cause, was enabled to perform the 
entire duty without objection. If he had re- 
quested further time, upon the ground of 
want of preparation, under the circumstances, 
the court would certainly have acceded to the 
request. And I may now add, that upon the 
state of the record, as it was then presented, 
and no intimation was then given of any de- 
sire to file a supplemental bill, the argument 
was as copious, and able, and thorough, both 
as to the facts and the law, as it seemed to 
the court, as it probably could be. Nor have 
I, at the present argument, heard any sug- 
gestion founded upon that record, which was 
not largely discussed and fully considered at 
that hearing. If the court were then wrong, 
after such an argument, so powerfully urged, 
it seems to me, that the appropriate redress 
belongs to the highest appellate court, and 
can hardly be found on any re-argument here. 
But to retxirn to the more direct questions 
before the court. Some considerable portion 
of the evidence, now sought to be introduced, 
respects the supposed date of the agreement 
between Jenkins and Eldredge, and that it 
was not before, but after the expiration of 
the time fixed on the decree in the case of 
Jenkins v. Deblois; and great stress is laid 
upon this fact, as having a most material 
bearing in the case. The very point was di- 
rectly put in issue by the pleadings, and it 
was fully argued at the original hearing, up- 
on the record; and certainly, so far as the 
fact could be material, it was within the 
reach of the defendant, Eldredge, (for all the 
means of ascertaining were completely open 
to him), before the hearing as afterwards,— I 
do not say, by the exercise of great diligence, 
but by the exercise of any diligenca As the 
record stood, it appeared to me, that the 
negotiations were begun, before the time ex- 
pired, even if the agreement was not then 
completed. But whether the agreement was 
then completed or not, was m>t, in my judg- 
ment, material; and I should have come to 
the same result (and so the opinion intimates, 
as far as it goes), whether the fact were the 
one way or the other. For whether Jenkins 
had, at the time of his agreement with El- 
dredge, any legal or equitable titie in the 
property against Deblois, or not, he might 
well believe, that he had an honorary confi- 
dence, that Deblois would grant indulgence 
to him, if he could in any manner satisfy her 
claim, in the nature of a good will; and there 



[13 Fed. Cas. page 511J 

is not a tittle of proof in the case, that De- 
blois would have arranged any bargain with 
Eldredge, if not done with the co-operation, 
and at the solicitation of Jenkins. In my 
judgment, therefore, the posture of the case, 
as between Jenkins and Eldredge, is not, and 
would not be, in the slightest degree, varied 
by the fact, whether the agreement between 
them was consummated before or after the 
expiration of the time. In each ease, their 
agreement, whenever made, must receive the 
same interpretation, taken in connexion with 
the other circumstances of the case. 

Then, again, it is argued, that the new evi- 
dence will show, that the decree in the case 
of Jenkins v. Deblois, was not a decree by 
consent, but in adversum. Now this point, 
also, was fully argued at the original hear- 
ing; and, so far as it could be material, it 
was fully within the power of Eldredge to 
have made the fact certain, before the pub- 
lication of the testimony. Certainly, at the 
original hearing, I was satisfied, that the 
fact miist have been, that the decree was by 
consent. The- very terms of it ^eem to me 
necessarily to so import; nor am I able to con- 
ceive, that any court of equity, at that stage 
of the cause, could make such a decree, un- 
less by consent. What was the stage of the 
cause?- It was not a case set down for a 
final hearing upon the merits, after issue, 
and all the evidence had been taken in the 
cause. It seems to have been an application 
to dissolve the injunction, which had been 
already granted, and which certainly the 
court could continue or not, and upon what 
„terms it might choose, until the final hearing 
—and the decree then purporting to be inter- 
locutory, continues the injunction to the 
hearing, if the stipulated conditions are com- 
plied with; if they are not, then the bill is 
to be dismissed. Now, unless by consent, 
the court could not, according to any rules 
or doctrines known to equity proceedings, 
dismiss the bill before the hearing, although 
it might dissolve the injunction before the 
hearing. To dissolve the injunction is one 
thing,— to dismiss the bill, before the hear- 
ing, on the merits, is quite a different thing. 
In short, under such ckeimistances, Jenkins 
had a right to a hearing on the merits, after 
issue and evidence taken, xmless he con- 
sented to waive his right I go farther, and 
add, that, imder the circumstances of the 
case, without such consent, the dismissal of 
the bill would not be a bar to a subsequent 
bill m equity, for the same matter; for a de- 
cree, to be a bar, must be upon the merits, 
after the hearing thereof. 

Thus much I have thought it right to say 
upon this point But hi truth, my judg- 
ment never rested upon it except so far as. 
the argument insisted, that it was a com-^ 
plete bar to all legal and equitable claims, on 
the part of Jenkins, against Deblois, a con- 
clusion which I was not at aU disposed to 
concur in, or adopt. 
Then, as to the point of the value, or sup- 
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posed value of the property, at the time of 
the agreement or the decree, that matter was 
also argued at the hearing, and constituted a 
signal part of the defence. Upon this sub- 
ject every fact was open to complete proof, 
before the publication of the evidence; it 
was put in issue by the parties, and it can- 
not be, that Eldredge is here to be at liberty 
to offer new proof of facts, which were then 
completely before his eyes, and of general 
notoriety. 

What then is the new docimientary proof 
proposed to be offered, in support of the pe- 
tition? As I gather from the petition, and 
the statements on both sides, it consists of 
two letters, written by Mr. 0. G. Loring, 
which have always been in Eldredge's pos- 
session,— (and which are now offered to re- 
fresh his memory as to a date) of the book, 
or memorandum, of accotints, and business, 
kept by Joseph Jenkins, Jr., which was re- 
ferred to by him in his deposition, and the 
production of which was not (as far as ap- 
pears upon the record,) asked for by Eld- 
redge, either at or before the original hear- 
ing, nor by any motion made to the court 
therefor, at any time until the hearing be- 
fore the master; of the memorandum of an 
accoimt of Eldredge, in his own possession, 
and produced at the hearing, under a sug- 
gestion of the court at the motion of Jen- 
kins; and of a paper, or written promise, 
given by Jenkins to Eldredge, and well 
known to the latter, and of which the pro- 
duction by Jenkins might liave been com- 
pelled hy a cross bill, or 'by an order to 
produce it at the orighial hearing. 

Now, in respect to all this documentary 
evidence, it is perfectly clear, that -any por- 
tion of it was within the power of Eldredge 
to produce, or to have had produced, before 
publication, or, at all events, before the 
cause was set down for a hearing. It was 
matter put directly in issue by the plead- 
ings. No application was ever made by 
him to enlarge the time for publication of 
the testimony; no special order was asked 
of the court to require the production of the 
book of accounts, and business, of Joseph 
Jenkins, Jr., or of the written statement in 
the possession of the plaintiff Jenkins. No 
cross bill was ever filed. The publication of 
the testimony took place in May, 1843. Jo- 
seph Jenkins, Jr., died m the autumn of the 
same j'ear. The cause was afterwards set 
down for a hearing; but was not argued ' 
until the latter part of April, 1844, and the 
argument then occupied the court (as nearly 
as I can recollect) about seven or eight 
days. So that I think, it is impossible not 
to say, that Eldredge was entirely content 
to leave his case, up to the very time of the 
argument, without the slightest effort to add 
any of this documentary proof to that al- 
ready in the cause. He asks the court, at- . 
this late period, "to reopen the whole cause, 
that he may supply any and all defects in 
the evidence, which he nc^w, after ^the fullest 
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discussion, supposes may be material to liis 
case. I thinli, that it may be said, with- 
out hesitation, that such an application, so 
broad and so ungualified, has never before 
been presented to any court of equity, and 
it would amount to a subversion of its 
whole established rules of practice. 

In respect to the letters of Mr. Loring, as 
to the matter of date, they are not, in my 
judgment, material; and if they were, what 
ground is there to say, that Eldredge should 
now be permitted to bring new documents 
before the court, which were always in his 
custody? It is no answer to say, that he 
did not then deem them material. It was his 
own choice, or his own wishes, not to pro- 
duce them, or use them, when, by law, their 
use might have been required and allowed. 
In respect to the book of accounts and busi- 
ness, of Joseph Jenkins, Jr., let it be remem- 
bered, that if ite production had been posi- 
tively required, (and an order from the 
court might have required it,) it would have 
been open to the witness to have produced 
the book, and explained what he meant, and 
to have corrected the error, if any, or to 
have shown, that the imputations upon his 
veracity were unfounded. But he is dead; 
and the court is now called upon to ralce 
open the ashes of the dead, and, when the 
voice of the departed is hushed,, to interro- 
gate, to his dishonor, if not to his infamy, 
the naked pages of the book, unexplained 
and unaided by .collateral circumstances. I 
do not say, that a court of equity is positive- 
ly precluded from such a course, under all 
and any circumstances. But I should be 
loth to break in upon the settled practice of 
the court, designed to guard the living, and, 
a fortiori, to protect the dead from attacks, 
which it may no longer be in their power 
to repel. The testimony of Joseph Jenkins, 
Jr., was most powerfully assailed at the ar- 
gument; but it seemed to me, that, as to 
the leading facts, upon which my judgment 
proceeded, it was entirely supported by oth- 
er independent facts and circumstances. 

In respect to the oral evidence, so far as 
it. has not been already commented on in the 
preceding remarks. It goes entirely to dis- 
credit the testimony of the witnesses, on the 
part of the plaintiff, on their original exam- 
ination; and especially to the testimony of 
Mr. Hilliard, and James W. .Jenkins, not by 
showing, that they are persons of notorious- 
ly bad character, and not to be believed on 
their oaths; but by means of new evidence 
to the very facts, to which they were original- 
ly examined, that they have been guilty of 
gross misstatements, if not of deliberate 
falsity. The facts are to be made out in re- 
spect to Mr. Hilliard, by proving the time 
when he hired his office, etc., through testi- 
mony, which was just as much within the 
reach of Eldredge, at the time of his exam- 
ination, as it now is. And it may be added, 
that Mr. HUliard's testimony on this very sub- 
ject, was at firat as rigorously assailed at 
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the original hearing, as it is now sought to 
be. In respect to the testimony of James 
W. Jenkins, that is now sought to be over- 
turned by showing, that, in his testimony 
before the master, he contradicted a state- 
ment he had made in his original examina- 
tion. I have already had occasion to say, 
that nothing could have been more irregular, 
and incorrect, than to have examined this 
witness at all, before the master, without 
an express order of the court, which would, 
of course, have been limited to matters, to 
which he had not before testified. To give 
effect to such an irregular and incorrect ex- 
amination before the master, would be to 
give to the party the benefit of violating the 
rules of the court. I do not stop to inquire, 
whether the supposed contradiction is ma- 
terial or not. It is sufficient to say, that it 
is against the rules of the court, to allow it 
to be deemed to be at all in the case. It 
ought to be suppressed. 

It may be proper to add in this connexion, 
that, according to our practice, all the inter- 
rogatories, and cross interrogatories, de- 
signed to be put to any particular witness, 
are seen, and perfectiy well known to both 
parties, long before the examination takes 
place before the commissioner, and not un- 
frequently, by a sort of mutual indulgence 
at the bar, the counsel of both parties are 
present at the examinations,— whether it 
was so in the present case, I do not inquire, 
because my judgment does not proceed upon 
it But I may say, that it is rare, that any 
substantial defects in the material testi- 
mony are or can be found, imless there has • 
been a want of diligence in the party, in not 
putting his counsel in full possession of all 
the merits of his cause, upon the state of 
the pleadings. 

Without going farther into a consideration 
of the particulars, stated at such volumi- 
nous length in this petition, and which I 
pass over in silence, because, in my judg- 
ment, tiey are sufficiently answered in tlie 
preceding remarks, or admit of similar an- 
swers, I am compelled to come to the con- 
clusion, that it would be an utter violation 
of the rules of the courts of equity to allow 
the present petition to prevail. There is no 
new evidence now offered, which, in truth, 
if of any value, ought not to have been 
originally produced in the cause; and there 
is none, which, with ordinary diligence, 
might not in due season have been pro- 
duced. What Lord Bldon said in the case 
of Whitelocke v. Baker, 13 Ves. 511, 514, 
under circumstances calling for far more in- 
dulgence than the present case, admonishes 
me of the duty, which is imposed upon this 
court His lordship, on that occasion, said: 
"The next ground for this motion is the ma- 
teriality of the farther evidence, which it is 
supposed can be given. If that could be 
represented as most material, I dare not 
•trust myself with laying down a precedent, 
that would authorize attempts to bring for- 
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ward an application in every case, -where, 
even after a cause had been struck out (that 
cause had been struck out) the party might 
see, that it would not be convenient to hear 
the cause upon the evidence, on which he 
orighaally intended to hear it The danger 
from that would be enormous." The ease 
of Young V. Keighly, 18 Ves. 34S, 3ol, be- 
fore 'the same learned judge, inculcates a 
still more impressive lesson, for the court, in 
that case, rejected the new evidence, al- 
though it seemed to be the opinion of the 
judge, that, if admitted, it might most ma- 
terially bear upon the merits of the case. 

I think it my duty to dismiss the petition, 
and to deny the party the right to file a 
supplemental bill, and to have the rehear- 
ing and relief, which that petition seeks. It 
has been suggested, that the petition ought. 
If dismissed, to be without prejudice; but I 
think no such qualification of its efiCect 
ought to be introduced. The merits of the 
application, in point of law, have been as 
fully brought before the court, hi the pres- 
ent case, as they could have been after a 
final decree, upon an application for a bill 
of review. If the defendant, Eldredge, has 
any merits, on which to found his petition 
in point of law, they have been as fully 
brought before the court, and at the proper 
time, as they could properly be upon a peti- 
tion for a bill of review. The same ques- 
tions, in the same form, necessarily arise in 
both cases. The defendant Eldredge, has 
elected to take the course of filing his peti- 
tion, and being heard, as by the course of 
proceedings in equity he is entitled to be 
heard, upon the admissibility of the new ev- 
idence, before the final decree; and, in my 
judgment, he is not entitled to re-argue the 
same questions, after the final decree, upon 
a petition for a bill in the nature of a bill of 
review. He has made his choice, and con- 
formably to what was suggested at the hear- 
ing, he must now abide by the choice, which 
he has made. I feel myself bound not to 
open this litigation anew by any such reser- 
vation as that the dismissal shall be with- 
out prejudice 

[For subsequent proceedings, see Cases Nos. 
7,268 and 7,269.J 
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JENKINS V. ELDREDGE et aL 

[3 Story, 325.] i 

Circuit Court, D. Massachusetts. May Term, 

1843. 
CoiisiissioiTs TO Trdstees — Agbeement of Lease 

— CONSTBOOTION. 

1. An agreement for a lease of certain prem- 
ises was made by the plaintiff to the defendant 
K., on the 1st January, 1839, and subsequently, 
B., on the 18th of January, 1841, in pursuance 
thereof, agreed to lease the same to the said K, 
and to "W. for 10 years from tie 1st of June, 
1841, the annual rent being fixed by the award 

1 [Reported by William W. Story, Esq.] 
13FED.CAS. — 33 



of referees made in virtue of the said last agree- 
ment, at $4,650. K. then took possession, and 
occupied the premises upon these terms until 
December 14th, 1842. E. then, claiming to be 
owner, conveyed the premises to K. on March 
1st 1842. On March 7th, the plaintiff filed with 
K. a notice of his claim thereto; and subse- 
quently K., as owner, agreed with himself and 
W., as proprietors of the Boston Museum, to re- 
duce the rent to $3,000 and taxes. The present 
bill in equity having been filed by the plaintiff 
against K., tiie matter was referred to a master, 
who reported, 1st That the agreement by E. 
was a present demise. 2d. That K. was liable 
for the full rent of ?4,6o0. 3d. That the evi- 
dence did not justify a reduction of the rent by 
K. 4th. That the interest was properly charged 
upon the rent 5th. That K. was not entitled to 
commissions as trustee for the plaintiff. The 
court approved the 1st ruling, on the ground, 
that as no further act of demise was contemplat- 
ed, and K. having taken possession under the 
agreement it was a present demise for ten years. 
The court approved the 2d ruling, on the ground, 
that any reduction by K. of the rent originally 
fixed by referees after notice of the plaintiff's 
claim, and witiiout his consent was an act 
which, not being for the plaintiff's benefit would, 
in the event of the establishment of his claim, be 
unauthorized- The 3d and 4th rulings were as- 
sumed as necessary consequences of the second. 
The 5th ruling was over-ruled, on the ground, 
that as K. held tiie premises as trustee of the 
plaintiff, and had not been guilty of gross" mis- 
conduct he was entitied to his commissions, al- 
though he was not an oi)en and express trustee. 
[Cited in Jewett v. Cunard, Case No. 7,310.] 

2. The general practice in America, and es- 
pecially in Massachusetts, is to allow commis- 
sions to trustees in cases of open and admitted 
express trusts, unless the trustee have forfeited 
them by gross misconduct in the administration 
of the trust 

3. An agreement for a lease will be construed 
to be a present demise, if no future formal lease 
be contemplated, and especially if possession 
be taken under it 

4. Edd, that the defendant should pay all 
ordinary costs of the suit 

PThis suit was originally before this court 
In Case No. 7,266. There was a decree for 
plaintiff, Joseph Jenkins, and the cause was 
referred to a master to take an accoimt A 
petition for a rehearing filed by Charles H. 
Eldredge, one of the defendants, was denied 
in Case No. 7,267.] 

The cause was afterwards argued upon the 
exceptions to the master's report filed by the 
defendant Kimball. As to the claim of Kim- 
ball, upon which the exceptions arose, the 
report of the master was as follows: 

"The following state of facts was laid be- 
fore me by the complainant's counsel, and 
duly proved: 1st That certain rooms in 
the said building have been, since the first 
day of June, A, D. 1841, hitherto, occupied 
by a corporation, styled The New England 
Museum and Gallery of Pine Arts.' That, 
in May, 1839, the complainant and the said 
defendant, Kimball, entered into the con- 
tract, found on page 206 of the printed rec- 
ord of this cause (see page 514, post); and 
afterwards, the said Eldredge, and the said 
corporation, entered into the contract, found 
on pages 206, 207 (see page 515, post), of 
the said printed record; and an award upon 
the rent, to be paid, was made thereupon, 
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as is found also on the said 207th page, of 
the said record. That the said Kimball was 
proprietor of 275 shares of the capital stoct 
of the said corporation, the par value of 
which was |100 per share, and one Alfred 
A. Wellington was proprietor of the re- 
maining 25 shares thereof, the said Welling- 
ton being the president, and the said de- 
fendant, Kimball, being treasurer of the 
said corporation. That the said corporation 
continued to pay the rent of $4,630, fixed by 
the said awai-d, from the first day of June, 

1841, to the fourteenth day of Dec, 1842; 
during which time the stockholders and of- 
ficers of the said coi-poration remained as 
above stated, except, that twenty shares of 
the said capital stock wa'e sold, in Nov., 

1842, to Mr. David S. Greenough, but the 
same were not transferred to him until the 
27th day of Dec, 1842. That, on the first 
day of March, 1842, the said defendant, Eld- 
redge, conveyed the whole estate, in fee, to 
the said Kimball, and on the 7th day of the 
same month, the said complainant served a 
written notice upon the said defendant, Kim- 
ball, giving him, the said Kimball, notice of 
his, the said complainant's title, and pro- 
hibiting him from doing any thing affecting 
the said property in any way. That on the 
14th day of Dec, 1842, the said Kimball, by 
agreement with the said corpoiution, redu- 
ced the rent to the sum of three thousand 
dollars per annum, and taxes. And thereup- 
on I have ruled, and do report, that the said 
Kimball is chargeable, in his said account, 
with the rent of the said rooms, specified in 
the instruments mentioned, at the rate of 
$4,050.00 per annum; because, first the in- 
struments contained on pages 206, 207 (see 
page 515, post), of the said printed record, 
constitute together a demise of the said 
rooms, to the said corporation, at an an- 
nual rent of $4,630, payable quarterly; and 
because, secondly, the said Kimball, in the 
transaction aforesaid, wha*eby he reduced 
the rent, is to be treated as a trustee, deal- 
ing with himself. 

"In justification of the aforesaid reduction 
of rents, the learned coimsel for the said de- 
fendant, Kimball, offered the evidence of one 
Moses Kimball, the agent of the said Bos- 
ton Museum, tending to show, that, in De- 
cember, 1842, when the said rent was re- 
duced, it seemed probable, that the said 
corporation would not continue to be able to 
pay the rent of $4,650 per annum, and to go 
on with its business, for several months 
previous, and also, from the fact, that its 
property was under mortgage, to nearly its 
whole value; and hence it was contended, 
that there existed no means of enforcing the 
payment of the existing rent. The testi- 
mony of the said witness was also offered, 
to show, that the building was constructed, 
and adapted to the purposes of a museum, 
and that no other tenant could probably 
have been found in Boston, who would hire 
it for such a purpose. Upon this evidence, 



I ruled: Fu-st That the said Kimball hav- 
ing, as a trustee, dealt with himself in a 
matter, affecting the income of the trust 
property, cannot be permitted to show, that, 
at the time he so dealt, there was more or 
less risk of the failm-e of the existing tenant 
to pay the stipulated rent; because a court 
of equity does not go into matters of proba- 
bility, in order to ascertain, whether a trus- 
tee, who has dealt with himself, would or 
could not have made a better contract; sec- 
ondly, that, if the justification of a control- 
ing necessity is ever admissible in such 
cases, the evidence in the present case, did 
not show a full justification. 

"I, therefore, report, that the account of 
the said Kimball is surcharged in the fol- 
lowing items; to wit; that each of all the 
items of rent, in which the said Kimball 
debits himself, as received "of museum," on 
and after March 14th, 1843, ought to be 
debited, respectively, in the sum of $1,162.50, 
instead of $750.00; and that, from the sum 
total of the account, thus surcharged, should 
be deducted the sum of $305.00, being the 
amount of the taxes, paid by the said cor- 
poration to the said Kimball, upon the said 
rooms, and debited by said Kimball to him- 
self in his said account; and that the in- 
terest account should be adjusted according- 
ly. Second. The account, brought in as 
aforesaid, by the said Kimball, contains an 
item, credited to himself, on the fifth page, 
being the sum of $791.00, for commissions 
on the amount of rent, collected by him, 
which I report as disallowed, and that the 
same ought to be deducted from the sum 
total of the credit side of the said account. 
And thereupon I find, and report, that there 
is due, on the day of the date of this re- 
port, from the said Kimball to the said com- 
plainant, as the true final balance of the 
said Kimball's account, the sum of twelve 
thousand seven hundred and eighty-one dol- 
lars and seventy-three cents, as stated in 
the schedule hereto annexed." 

The contracts referred to in the foregoing 
report, were as follows: 

"Memorandum of agreement made this first 
day of May, in the year of our Lord eighteen 
hundred and thirty-nine by and between 
Joseph Jenkins of Boston of the one part and 
David Kimball of said Boston of the other 
part,- witnesseth— That, whereas the said 
Jenkins is about to erect a spacious and ele- 
gant edifice, occupying the entire front and 
length of the lot of land on Tremont street, 
recently purchased by him of Miss E. De- 
blois, which edifice is identified and described 
in the drawings and specifications exhibited 
and to be embraced in the lease hereafter 
mentioned— the building to be completed on 
or before the first day of January next;— Now 
it is hereby agreed mutually by the parties 
that all of the said edifice above the base- 
ment is to be leased to said Kimball by said 
j Jenkins for the term of ten years from the 
time when said building is to be completed, 
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for the purpose of a museum and other Mn- 
dred objects, the said Kimball yielding and 
paying for the same to said Jenkins the sura 
of five thousand dollars for each and every 
year in quarter yearly payments, without 
taxes. It is however understood that, where- 
as the said Kimball is immediately to repair 
to Philadelphia for the purpose of purchasing 
the 'American Museum,' if he, the said Kim- 
ball, shall be unable to purchase the same, 
then this agreement is to be void, otherwise 
to remain in full force. In witness whereof 
the said parties binding themselves, their 
heirs, executors and administrators each to 
the other in the penal sum of ten thousand 
dollars for the faithful fulfilment of this 
agreement, have hereunto set their hands 
and seals, the day and year first above writ- 
ten. David Kimball. Joseph Jenkins. Sign- 
ed, sealed and delivered in presence of, (nine 
words being first interlined,) J. Jenkins, Jr. 
Moses Kimball." 

"Whereas on the first day of April, A. D. 
1839, Joseph Jenkins and David Kimball, 
both of Boston in the county of Suffolk and 
state of Massachusetts, did covenant and 
agree to and with each other, that the said 
Jenkins should lease and the said Kimball 
hire certain rooms in a building on Tremont 
street, and whereas the said rooms were not 
completed at the time recited, yet neverthe- 
less as O. H. Eldredge of said Boston did 
afterwards become the owner of said build- 
ing, and did complete the said rooms, and 
the said Kimball having become a member 
of a corporation entitled the New England 
Museum and Gallery of Pine Arts, and the 
said corporation being desirous of occupying 
the said rooms, but have not or yet been able 
to agree with the said Eldredge upon a sum 
that shall be paid therefor as rent, now there- 
fore, the said corporation and the said Eld- 
redge do hereby covenant and agree to and 
with each other that the said Eldredge shall 
lease to the said corporation the said museum 
rooms in said building for a term of ten years, 
and the said corporation shall receive the 
said rooms for the said time, and pay there- 
for a rent to be decided as follows, viz. First, 
the matter shall be referred to Sam. Hub- 
bard and E. Hasket Derby, and in case of 
disagreement between the referees they shall 
choose a third, and the decision of two shall 
be binding upon the parties to this covenant 
Second. The said corporation shall appear be- 
fore the said referees with the same rights, 
privileges and immunities, and none other 
than the said Kimball would have were he a 
"party to this covenant Third. The said ref- 
erees shall take the said contract between the 
said Jenkins and the said Kimball as the 
basis upon which to decide the rent to be paid 
by the said corporation, and shall take into 
consideration any deviation that may have 
been made from the said contract with all 
other matters and things that may appertain 
thereto, and shall decide what under all the 
circumstances shall be an 'equitable, just and 



proper rent for the said corporation to pay to 
the said Eldredge. Fourth. The referees 
shall decide when the said rent shall com- 
mence, giving the said corporation a reasona- 
ble time to fit up the said rooms. In witness 
whereof we have hereunto set our hands and 
seal this eighteenth day of January in the 
year of our liiord one thousand eight hundred 
and forty-one. David Kimball, A. A. Wel- 
lington, Committee of the New England 
Museum and Gallery of Fine Arts. 0. H. 
Eldredge. Witness, Jesse Gould." 

"The aforenamed referees having repeated- 
ly met and heard the parties to this agree- 
ment, and having given the subjects submit- 
ted to them, with the circumstances attend- 
ing the same, full consideration, do decide 
and determine the yearly rent to be paid by 
the said corporation called 'the New Eng- 
land Museum and Gallery of Fine Arts,' to 
the said Charles H. Eldredge, shall be the 
sum of four thousand sis hundred and fifty 
dollars, as an equitable, just and proper rent 
—and that the same shall commence on the 
first day of June, A. D. 1841— to be paid 
quarter yearly. The charges of this refer- 
ence taxed at one hundred dollars, to be paid 
equally by the parties. Samuel Hubbard, 
Elias Bfasket Derby. 

"Boston, March 1, 1842.— Whereas I have 
this day sold to David Kimball the estate to 
which this obligation has reference, I hereby 
assign the same to said Kimball. G. H. Eld- 
redge. Witness, Samuel Sweetser." 

The exceptions filed by Kimball were as 
follows: First "For that the said master 
hath reported and ruled, that said Kimball is 
chargeable with the sum of forty-six hundred 
and fifty dollars per annum, instead of the 
sum of three thousand dollars and taxes, the 
amount credited by said defendant in his ac- 
count, rendered said master, for the rent of 
certain rooms mentioned in said report on 
the ground, that the instruments, contained 
on pages 206, 207, of the printed record of this 
cause, constitute together a demise of said 
rooms, for a term of ten years, at an annual 
rent of forty-six hundred and fifty dollars, 
payable quarterly. Whereas the said master 
ought not to have ruled, that said defendant 
was chargeable with any other and farther 
sum, than the sum so credited by defendant 
in his said account, or that said instruments 
do constitute together, as against this de- 
fendant, a demise of said rooms for a term 
of ten years, as aforesaid. Second. For that 
the said master hath reported and ruled, that 
the said Kimball is chargeable with the sum 
of forty-six hundred and fifty dollars per an- 
num, instead of the sum of three thousand 
dollars and taxes, the amount credited by, 
him, in his account rendered said master, for 
the rent of certain rooms mentioned in said 
report, on the ground, that the said Kimball, 
in the agreement between him and said cor- 
poration, whereby said rent was reduced, 
was a trustee dealing with himself, and as 
such not permitted to show, that said agree- 
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ment "by which said rent was reduced, was 
justifiable as being made in good faith, in 
the exercise of a prudent and sound judg- 
ment Whereas 'said master ought not to 
have ruled, that said defendant was charge- 
able with said further sum, or that in said 
agreement said Kimball was a trustee deal- 
ing with himself, or that, as such trustee, he 
was not permitted to offer evidence to justify 
said agreement as aforesaid. Third. For that 
the said master hath in and by his said re- 
port ruled, that the evidence of Moses Kim- 
ball, offered by this defendant, tending to 
show, that the reduction of the rent of said 
rooms, made by this defendant by agreement 
with said corporation, was proper, requisite, 
and justifiable, did not show a full justifica- 
tion. Fourth. For that the said master hath 
ruled and charged this defendant with inter- 
est upon the additional sums by Mm decreed 
■^to be payable for rent of said room by this 
defendant, beyond the amount credited in the 
account so filed by this defendant Fifth. 
For that the said master had disallowed a 
credit taken by said Kimball in the account 
by him rendered and filed with said master, 
of the sum of seven hundred and ninety-one 
dollars for commissions on rents, and sums 
of money collected by him, said Kimball, as 
shown by said account, which sums said mas- 
ter ought to have allowed as a credit to this 
defendant" 

B. B. Curtis, for plaintifie. 
Mr. Bartlett for Kimball. 
Mr. Gardiner, for Eldredge. 

STORY, Circuit Justice. In respect to the 
first exception of Kimball, it does not strike 
me, that it is of any importance in the case, 
whether the paper referred to is to be deem- 
ed a present demise, or a contract for a de- 
mise. In either case, as to the rent to be 
paid during the occupation of the premises, 
by the museum coi-poration, the asserted les- 
sees, it is to be governed by precisely the 
same considerations. The original agree- 
ment in this case, between Jenkins and Kim- 
ball, on the first day of May, 1839, is cer- 
tainly a mere contract for a lease at a future 
day, viz. wben the building shall be finished. 
The subsequent agreement between El- 
dredge, and Kimball, and Wellington, on 
the ISth day of January, 1841, consummated 
as it was by the award of the referees, made 
under, and in virtue of that agreement be- 
came a present demise or lease, in my judg- 
ment, for ten years, to commence on the first 
day of June, 1841, at the annual rent of ?4,- 
650. No farther act or demise was contem- 
. plated by the parties, and KimbaU went into 
possession, under the agreement and award 
accordingly. One test, whether it is a pres- 
ent demise or not, is founded upon this con- 
sideration, whether a future formal lease is 
contemplated by the parties. If not, then 
the agreement will, if there be apt words, 
be construed as a present demise. If such 
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a future formal lease is contemplated, It is 
not, of itself, decisive, that the instrument 
or agreement is not a present lease. I do 
not pretend to go over the authorities upon 
the subject; perhaps they cannot be all rec- 
onciled. Some of the most pointed cases, 
are Doe v. Ries, 8 BIng. 178; Piners v. Jud- 
son, 6 Bing. 206; Staniforth v. Fox, 7 Bing. 
590; Hancock v. Caffyn, 8 Bing, 358; Alder* 
man v. Neate, 4 Mees. & W. 709; Doe v. 
Benjamin, 9 Adol. & E. 644; and Jones v. 
Reynolds, 1 Adol. & E. (N. S.) 506. 

But as has been already suggested, it is 
not material in the present case, whether 
the agreement be construed as a mere ex- 
ecutory contract, or as a present demise, 
since in either case Kimball has occupied 
under it 

The second exception is of a very different 
character. The question here is, whether, 
under the circumstances stated in the mas- 
ter's report, Kimball ought to be held re- 
sponsible for the original rent, agreed to be 
paid, or only for the reduced rent, which he 
agreed to take from the lessees at a subse- 
quent period. The master held him bound 
to pay the original rent; the exception is 
founded upon the suggestion, that he ought 
to be liable only for the reduced rent. Now 
it is material to state, that at the time when 
the lease was made to the museum corpora- 
tion, Kimball was the proprietor of two hun- 
dred and seventy-five shares of that corpora- 
tion, and Wellington was the proprietor of 
the remaining twenty-five shares. Welling- 
ton was president, and KimbaU was treas- 
urer, of the corporation. And this continued 
to be the state of things up to the 14th of 
December, 1842. Eldredge conveyed the 
whole estate to Kimball on the 1st of March, 
1842, and on the 7th of the same month, 
Jeiikins served a written notice on Kimball 
of his title; the present bill was brought 
at the May term, 1842; and the agreement 
for the reduction of the rent, was made on 
the 14th of December, 1842. So that, in fact, 
at the time of the reduction, Kimball and 
Wellington ^yere the sole proprietors of the 
museum; Kimball claimed to be the sole 
owner of the building; and Jenkins was 
then asserting his title to the property, as 
equitable owner in the present suit. Strip- 
ped, therefore, of its artificial garb, the 
agreement was, in fact, an agreement by 
Kimball, as owner of the property, with 
himself, as proprietor of eleven-twelfths of 
the museum, and Wellington, as proprietor 
of the remaining one-twelfth, for a reduction 
of the rent, with full notice of the suit, and 
of the asserted trust and without any con- 
sultation with, or assent thereto by Jenkins. 
Of course, Kimball had no right to make 
any such reduction of the rent, so as to bind 
Jenkins, and what he did, was at his own 
peril, and obviously, if the trust was estab- 
lished, it was a reduction for his benefit ex- 
clusively, and injurious to the cestui que 
trust It was a reduction too, in the face of 
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the award, by which, very competent ref- 
erees had fixed the rent at ?4,GoO per annum, 
for the ten years. In my judgment, there is 
no pretence of any necessity, as has been 
suggested at the argument, to reduce the 
rent. Admitting a depression to have ex- 
isted at that time, non constat, that there 
might not be, and indeed there seems, sub- 
sequently, to have been a coi^tespondent re- 
vival of the value afterwards. And certain- 
ly, in a case where the party, if a trustee, 
had so deep an interest in a low rent, he 
ought not to be permitted to mate a bar- 
gain substantially to promote that interest, 
at the expense of the plaintiff. At all events, 
he had no right to change the existing state 
of things, at the time when the present suit, 
was brought, to the prejudice of the plain- 
tiff, without his consent, or approvaL At 
the argument, it at first occurred to me, that 
there might be a good ground to make some 
distinction in his favor. But upon examin- 
ing the facts, I am perfectly satisfied, that 
the master was right in his conclusion, and 
that Kimball is rightfully chargeable with 
the whole rent of $4,050, originally reserved 
during the period stated in the report 

The third and fourth exception depend up- 
on the second, and are governed by it No 
necessity is shown by the evidence for the 
reduction of the rent, of such a nature as can 
l)ossibly apply to the present case. It was 
the case of a mere calculation of chances. 
The charge of interest follows properly from 
the liability to pay the full rent 

The fifth and last exception is one, upon 
which I have felt the most difficulty. Ac- 
i'ording to the course of the authorities in 
England, no allowance of a claim of this 
sort, for commissions, would be sanctioned 
by a court of equity, even in cases of an 
open, and admitted express trust Here, 
the trust was denied by Kimball, as well 
as by Eldredge, and it has been forced upon 
both in invitum by the judgment of the 
court In America, and especially in Mas- 
sachusetts, it has been the general practice 
to allow commissions to trustees, in cases 
of open and admitted express trusts, where 
the trustee has not forfeited them by gross 
misconduct The present case is confessed- 
ly new, and does not fall within the pre- 
dicament of an express trust, nor within 
that of gross misconduct, in the administra- 
tion of such a trust I confess, that I do 
not feel sure, that the party is, under all 
the circumstances, entitled to the allowance 
of commissions; but I, nevertheless, should 
not feel quite satisfied with refusing the al- 
lowance. It seems to me, on the whole, 
equitable to allow it If the cause shall, 
upon other grounds, go to the supreme court 
for revision, the plaintiff can, by a cross ap- 
peal, bring this matter in review before that 
court. 

I, therefore, do order and direct, that the 
report of the master be confirmed as to all 
matters, except the disallowance of the sum 



of §791, claimed as commissions, which sum 
r direct to be deducted from the balance 
found due by him of §12,462.41. So that 
the balance, with which the said Kimball 
do stand charged at the date of the report, 
be the sum of ?11,671.41, instead of the said 
sum of $12,462.41. I do not consider, under 
the circumstances, that any interest' can, 
or ought to be allowed on the commissions; 
nor any deduction from the other interest be 
properly made on account thereof. Having 
disposed of the exceptions, it remains only 
to say, that I am satisfied with the report 
in all other respects, and do order the same 
to stand confirmed accordingly. 

In respect to the final decree, upon reflect- 
ing upon the subject, it appears to me to be 
the positive duty of this court, (subject of 
course, to the appellate jurisdiction of the 
supreme court), to put an end to this most 
protracted litigation, for the very reason so 
pointedly suggested by Toet, that suits may 
not be immortal, while men are mortal. 

Upon the question of costs, there does not 
seem to me to be any ground to suggest, that 
either of the defendants is entitled to costs, 
or that the plaintiff ought to be denied the 
ordinary costs of the suit The defendants 
have resisted the rights of the plaintiff, now 
established by. the court at every step of 
the controversy; and having so done, they, 
and not the plaintiff, ought to bear the bur- 
then or expenses of the litigation. Of course, 
I do not speak of the extraordinary expenses, 
but only of the ordinary costs. 

In I'espect to the suit brought by Bliss 
against the defendant Eldredge, now pend- 
ing in the state court, it seems but reason- 
able, that, as far as this court can operate 
upon the matter, it ought not to subject EP 
dredge to double vexation. Bliss has vol- 
untarily appeared and assented, as I under- 
stood him, to any decree of this court in the 
premises. 

[See Case No. 7,269.] 



Case No. 7,S69. 

JENKINS V. ELDREDGE et al. 

[1 Woodb. & M. 61.] 1 

Circuit Court D. Massachusetts. Oct Term, 
1845. 

FiNAii Judgment — How Altered— Extession of 
Time for Payment op Mortgage. 

1. The terms of a final judgment cannot be al- 
tered by the court in any material part, except 
on a review, or appeal, or writ of error, or re- 
hearing allowed for sufficient cause. 

[Cited in Bank of U. S. v. Moss, 6 How. (47 

U. S.) 39.J 
[Cited in Bath's Petition. 22 N. H. 580; 

Cook V. Wood, 24 III. 297.] 

2. Decrees are final, after the end of the term 
at which they are rendered, unless specially* en- 
tered otherwise, and they are final after entered 
up as -final on some day before the end of the 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot Esq.] 
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term, with a vie^iv to other proceedings upon them 
as final decrees. Especially are they not to he 
altered when so entered by agreement of the par- 
ties. 
[Cited in The Illinois, Case No. 7,003.] 

3. Extending time for payment of a morl^age 
when foreclosed, is granted afterwards as an ex- 
ception in equity, but extending the time to re- 
deem in an application to redeem, on which a 
final decree has once been rendered, will not be 
so granted. 

[Cited in Tufts v. a?ufts. Case No. 14,233.] 

4. Proceedings, such as the paying money on 
an execution, the opening of biddings at sales, 
and reports of masters, are not exceptions, but 
relate to new matters, after the decree, when 
they do not precede a final decree. 

5. Without special statutes, accident in not ap- 
pearing, or otherwise, happening before final de- 
cree, cannot be relieved against after final decree, 
unless by bill in equity, or unless fraud was min- 
gled with it, or irregularity in the proceedings. 

[Cited in Bank of TJ. S. v. Moss, 6 How. (47 
U. S.) 39.] 

The point under consideration in this case 
arises upon a petition, filed in it hy [Joseph] 
Jenkins, March 29tli, 1846, at the adjourned 
term, praying that the time for the payment 
of eei-tain money by him, which had been 
ordered in a decree in the cause, might be 
extended thirty days. The original proceed- 
ing was a bill in chancery by Jenkins against 
the defendants [Charles H. Eldredge and 
others], •which had been argued, and decided 
in his favor at the May tei*m, 1845- [See 
Cases Nos. 7,266-7,268.] But no final decree 
having been entered up. and an appeal be- 
ing contemplated by the respondents, they 
mutually agreed, about the first of January, 
1846, to certain alterations in the minutes for 
the decree, which had been prepared by the 
judge who delivered the opinion, and filed a 
•written stipulation for judgment to be ren- 
dered in conformity to the new terms agreed 
upon, without appeal. It was accordingly so 
entered January 1st, 1846. Among the terms 
was the payment by Jenkins, by the 1st of 
April, 1846, of a certain sum of money, 
amounting to near $40,000, which, by this pe- 
tition, he asks leave to have thirty days more 
for collecting and paying over. The reasons 
assigned for asking a longer time, were, the 
length of an arbitration, which had been nec- 
essary to settle a part of the amount, and the 
generally disturbed, uncei'tain and straitened 
condition of the money market. No evidence 
was offered by the plaintiff, but, on the part 
of the respondents, Mr. Thayer was exam- 
ined, and he testified, that such an amount of 
money could readily have been borrowed on 
good mortgages, at sis per cent, at any time 
since January 1st, 1846, in Boston; and some 
loans of large sums had been made at five 
and a half and five per cent., during that 
period, subject to be recalled on notice of four 
and six months. 

Charles P. Curtis, for petitioner. 
William H. Gardner, for respondents. 

WOODBURY, Circuit Justice. The gen- 
eral rule on this subject is believed to be 



much the same in courts of equity as in those 
of law; and it is, that, after final judgment, 
the terms of it cannot be altered, in any es- 
sential particulars, except on a review, or 
writ of error, or appeal; or, at least, on a 
rehearing, allowed after showing sufficient 
cause. Albers v. Whitney [Case No. 137]; 
Doggett V. Emerson, Id. 3,961]. When a judg- 
ment is to be considered as final, is a differ- 
ent question; but it is usually regarded as 
final, after the end of the term at which it 
is rendered, when there is no special minute 
to the contrary. 1 Story, Eq. PI. § 403, See 
61st rule of this court All judgments are, 
in such case, generally drawn up as if com- 
pleted then, and that must be considered the 
registry or enrollment of them, where there 
is no entry or agreement to the contrary. 
See 62d rule. But when, as in this case, a 
judgment or decree is settled by agreement 
of the pai-ties, and is entered as completed on 
some particular day; or when one is so en- 
tered, by direction of the court, without any 
such agreement, it must, by analogy, be con- 
sidered as final from that day, and execution 
will issue accordingly, wheii asked for, or 
any other proceedings be had appropriate on 
a final judgment After that day it ceases to^ 
exist in loose minutes, or on the waste docket, 
or in any way unadjusted; and these are the 
ordinary tests of its being finished or final. 
2 Madd. Oh. Prac. 373; 7 Brown, Pari. Cas. 
204; 1 Ves. Jr. 251; 7 Ves. 293. Perhaps 
after that, a mere clerical mistake in the fig- 
ures, or in a formal part of the judgment or 
decree, may be corrected, either on motion or 
petition, but nothing done which goes to its 
merits and to the principles or orders them- 
selves, that have been made by the court 7 
Ves. 293; 12 Yes. 456, 458; 1 Hoff. Ch. Prac. 
559; 2 Smith, Ch. Prac 14; 2 Johns. Ch. 205 , 
4 Johns. Ch. 545; Albers v. Whitney [supra]; 
[Sibbald v. U. S.] 12 Pet. [37 U. S.] 492; 
[Cameron v. M'Roberts] 3 Wheat [16 U. S.] 
591; [Bank of Kentucky v. Wister] 3 Pet [28 
U. S.] 431; [The Palmyra] 12 Wheat. [25 U. 
S.] 10; [Poole v. Nixon] 9 Pet [34 U. S.] 771, 
Are there any exceptions to these general 
principles, in cases where time is given in 
the judgments to make payments or sales, or 
where a master is to make examinations and 
reports? None have been cited at the bar, 
and none are within my own recollection, ex- 
cept in cases of bills to foreclose a mortgage. 
There, in the decree to make payment within 
a given time, the period has been extended, 
on the payment of interest and cost 3 P. 
Wms. 343; 1 Brown, Ch. 183. But this de- 
parture from the original judgment has been 
regretted, and it has been refused in the case 
of bills brought to redeem mortgages, which 
was the case with one part of the present 
proceeding. 17 Ves. 382; 2 Madd. Ch. Prac. 
377; Brinckerhoff v. Lansing, 4 Johns. Ch. 
65, 76. Because, as the court say, in this 
last case, the plaintiff, who asks the favor, 
comes into court voluntarily, and should be 
always ready, or able to be ready, to redeem^ 
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before suing. While in tlie first case the de- 
fendant, who asks more indulgence, does not 
come into court voluntarily, nor profess any 
readiness to pay, and hence, under certain 
circumstances, longer time has heen granted 
to him. 2 Madd. Oh. Prac. 377. 

There is another class of cases, where in 
the proceedings themselves, after the final 
judgment, the court will interfere, such as 
opening the biddings in a proper case, on de- 
positing the money received. 2 Sladd. Ch. 
Prac. 385, So at law, directing payments of 
the money into court by the sheriff, or to one 
of the parties in claims by two, under the 
execution. These, however, it will be seen, 
relate to the proceedings after the final 
judgment, and not to any change in the 
terms of the judgment itself. A judgment is 
final, notwithstanding certain consequential 
proceedings are to be had by a master, &c. 
Quackenbush v. Leonard, 10 Paige, 131; Gi- 
rod v. Michoud, 4 How. [45 U. S.] 503. 

There is still another class of cases, where 
courts have interfered after final judgment, 
to act on the judgment itself, sometimes as at 
common law, sometimes under special stat- 
utes, and sometimes under new, and distinct 
process, such as audita querela. But in this 
instance, there is no special statute, nor any 
process of audita querela; and the only ques- 
tion remaining is, whether there is any thing 
which, on motion or petition as at common 
law, can justify an interference with the 
judgment itself, and a change in the time 
agreed on and directed for the payment of 
the money. ■ If there had been fraud shown 
in the agreement, or a clear mistake, so as to 
justify in equity annulling it, the judgment 
founded on it would not stand very strong in 
foro conscientiae. And if it could be vacat- 
ed, it would be, on facts very different from 
those which are presented here, and on a 
separate bill in equity usually. So, if a judg 
ment had been rendered without any agree- 
ment, and without appearance, in conse- 
quence of no actual service or notice to the 
defendant, or of some accident, or with an 
appearance, but from an act of God, or some 
other inevitable cause, or from some wrong 
of the other party, a good defence existing 
had not been interposed; in such cases there 
would be equitable gi-ound for relief, much 
stronger than any averred in this case. In 
states, however, where no statutes exist ex- 
pressly remedying such cases, it Is very ques- 
tionable whether any power exists at com- 
mon law to reopen, or change, in a material 
part, any final judgment, Delancey v. Brown- 
ell, 4 Johns. 136; Popina v. M'AUister [Case 
No. 11,277]; Cameron v. M'Koberts, 3 "Wheat 
[16 U. S.] 591; S Dowl. 6G4. See contra, 6 
Wend, 562; 2 Greenl, 109. And though in 
Cameron's Case some years had elapsed, the 
principle is the same, whether it be days or 
years, if the judgment has gone from the 
waste-book and minutes, and been entered up 
as perfected. The supreme court were much 
divided on this point in a case at the last 



session, where the accident was very clear 
and the equity strong. It was a prayer for 
a mandamus to the judges of the circuit court 
of the Disti-ict of Columbia, to issue an exe- 
cution, which they had suspended against a- 
debto.", where he had been defaulted and 
judgment perfected against him; but by 
mistake as to the term of the court, he did 
not appear and plead as intended a discharge- 
in bankruptcy, which he had previously re- 
ceived. A majority of the supreme court 
thought the execution could not properly be 
suspended, unless the judgment on the de- 
fault was irregular and incomplete under the 
laws of the District, as was contended. The 
application for a mandamus failed from an 
equal division of opinion on that point chiefly. 
Dixon V. Miller, not reported. 

No reasons exist here at all equal In 
strength to any of those in favor of an inter- 
ference; and hence its propriety becomes 
more questionable than in any of those, 
though in them it has been refused. But be- 
side these objections, this judgment is, in 
terms, the result of a deliberate written agree- 
ment, signed and filed by the parties in the 
cause; and, to change such a judgment, after 
entered up, without a new agreement by tiie 
parties, or other reasons than have been as- 
signed here, could not be vindicated, it is 
believed, by any sound principle whatever, or 
any precedent. This conclusion is the less 
objectionable, on account of its operation 
here, than it might be in some eases, as the 
terms of the judgment or final decree in this 
case are such, that before a sale of the prop- 
eity on the failure of the plaintiff to make 
payment by the first of April, the master 
must give from forty to sixty days' notice; 
the shortest time reaching beyond the indul- 
gence now asked. And if the plaintiff, on 
the day of sale, has the amount required 
ready, he can buy in the estate at any price 
he chooses, as the surplus, over that amount, 
is to go entirely to himself. Petition refused. 



Case IJiTo. 7,S70. 

JENKINS V. GEEBNWALD. 

[2 Fish. Pat Cas. 37; 1 Bond, 126.] i 

Circuit Court S. D. Ohio. April Term, 1857. 

Tatests — Infrisgesiest — Ikjosctioit — Ade- 
quate Remedy at Law — Promise to REFRAiir 

FKOM INFHINGEMENT — PROFITS — HOW ASCER- 
TAINED— EqUITT Rules— Three Rights op Pat- 
entee UNDER His Patent. 

1. Although inventors only are named in sec- 
tion 17 of the act of 1S3G [5 Stat 124], no 
doubt can be entertained that it extends to and 
includes the assignees of such inventors. 

2. If there is no sufficient ground for the al- 
lowance of an injunction, and the case is to be 
viewed as a mere proceeding to recover com- 
pensation for an infringement of the exclusive 
right of the complainant, there would seem to be 

1 [Reported by Samuel S. Fisher, Esq.; re- 
printed in 1 Bond, 126, and here republished by 
permission.] 
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an adequate remedy at law, which would render 
the interposition of a court of equity improper. 

[Cited in Ross t. City of Ft "Wayne, 58 Fed. 
408.] 

3. If the party sued as an infringer admits the 
infringement, but asserts that, after notice or 
service of the injunction, he had refrained from 
the use of the thing patented, and that he will 
not again infringe, it is no reason why the injunc- 
tion should not issue or be made perpetual. The 
complainant, in such a case, is not obliged to 
rest his interests on the mere asseveration of the 
party that he will not repeat the act of infringe- 
ment. Having once been a wrong-doer, the law 
supposes the possibility of his being so again, and 
will impose the proper restraint to prevent the 
renetition of the wrongful act. 

[Cited in Perry t. Corning, Case No. 11,003; 

White V. Heath, 10 Fed. 294.] 
[Cited in Judge v. Kribs, 71 Iowa, 186, 32 

N. W. 325.] 

4. The equity rules adopted by the supreme 
court, under the authority of an act of congress,, 
are, of course, obligatory on the circuit courts.' 
The latter have not the authority to rescind a 
rule adopted hy the supreme court for the gov- 
ernment of their practice in chancery. 

5. The profits recoverable in an action for a 
violation of an exclusive right, under a patent, 
are not regarded as unliquidated damages. 

6. The right to recover rests ujwn the princi- 
ple that the party complained of has unlawfully 
appropriated to himself the benefits of an im- 
provement or discovery which belong exclusively 
to another; and that so far as he has made profit 
by such appropriation, he is liable to the party- 
injured. This profit is ascertainable by evidence; 
and does not, like the claim for damages in an 
action for a tort, rest in the mere discretion of a 
court or jury. 

7. The patentee has, under his patent, three 
distinct rights which he may dispose of separate- 
ly to different individuals. These are: the right 
to make the machine, the right to use it, and the 
right to vend it. 

8. A grant to A. of the exclusive right to make, 
vend, and use a certain machine within the 
county of Hamilton, Ohio, conveys the right to 
make and vend such machines within said coun- 
ty for licensees who intend to use the same with- 
out said county; and the manufacture by others 
of machines within said county, for use without, 
is an infringement of the rights conveyed to A. 

9. The damages for such infringement are the 
profits of the manufacture. 

This was a bill in equity, filed to restrain, 
the defendant [Isaac Greenwald] from in- 
fringing the letters patent granted to Wil- 
liam Woodworth, and more particularly re- 
ferred to in the report of the ease of Foss 
Y. Herbert [Case No. 4,957]. A limited in- 
junction against the defendants had been 
granted by Mr. Justice McLean, which the 
complainant [Ebenezer Jenkins] now moved 
to perpetuate. The facts upon •which the 
motion "was based sufficiently appear in the 
opinion of the court. 

Coffin & Mitchell, for complainant. 
R. D. & J. H. Handy, for defendant 

LEAVITT, District Judge. This case is 
before the court on a motion by the com- 
plainant for a decree to perpetuate the in- 
jimction heretofore allowed by Judge Mc- 
Lean, and for the profits arising from an al- 
leged infringement, by the defendant, of the 



complainant's exclusive right to consti-uct 
Woodworth's patented planing machine 
■within certain territorial limits, which will 
be hereafter noticed. This motion is resist- 
ed on several grounds, which will be advert- 
ed to. 

Before proceeding to the consideration of 
the points arising in' the case, it will be 
proper to state the material facts involved. 
This I shall do without presenting even an 
analysis of the allegations of the pai-ties, as 
set forth in their pleadings. On April 21, 
1846, James G. Wilson, in whom was vested, 
by assignment, the title to the Woodworth 
patent, entered into a contract with the com- 
plainant and one Benjamin Bicknell, by 
which, on the conditions specified, Wilson 
sold and granted them "the exclusive right 
to make, use, and vend to others to con- 
struct and use, during the full term of said 
letters patent, from this day until Decem- 
ber 27, 1836, machines for planing, tongue- 
ing, and grooving, upon the principle, plan, 
and description of the said renewed patent, 
and amended specifications, within the ter- 
ritory of Hamilton county, in the state of 
Ohio, and so much of the adjacent territory 
in the state of Kentucky as lies along and 
adjoining said Hamilton county, and within 
five miles of the Ohio river." After reserv- 
ing the right of Hudson and Hughes to the 
use of one machine in the city of Cincinnati, 
previously granted by Wilson, the contract 
recites that several other licenses had been 
granted within Hamilton county on certain 
conditions stated. Wilson also reserves the 
right to license the use of other machines 
within the territory designated in the con- 
tract, upon the condition "that the aggre- 
gate machines allowed by sale or license, 
executed by him, or his former assignees, 
Brooks and Morris, licensed to be used In 
that territory, do not exceed thirteen," etc. 
It is then provided that "BickneU and Jen- 
kins shall not erect for use, or directly or 
indirectly authorize to be used, within the 
said territory, any machines, until the num- 
ber is, or shall be, reduced to eight, and 
when any right of any person to use any of 
the said thii-teen machines shall cease, Bick- 
nell and Jenkins shall not put in operation 
a machine or machines in lieu thereof, until 
the whole number of machines in said terri- 
tory shall be reduced below eight, and when 
so reduced, the number of machines shall 
be kept at eight." It is also agreed that, in 
the licenses to be granted, it shall be stipu- 
lated that the licensees shall not work lum- 
ber, by said machines, at a less rate than 
seven dollars per 1,000 feet of board meas- 
ure, and that they shall render full accounts 
of their earnings, etc. Bicknell and Jenkins 
agree to pay for the rights granted at the 
rate of ?2,500 a year, with the condition, 
that if their receipts from licenses do not 
amount in any year to that sum, they are 
to pay or account to Wilson at the rate of 
§1.25 per thousand, etc. Wilson binds him- 
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tielf, "on due notice to institute and prose- 
cute all actions neeessaiy to secure the mo- 
nopoly granted by said patent, within said 
territory, at his own expense, and expressly 
reserves to liimself all damages which may 
accrue therein, and the exclusive right to 
prosecute for piracies;" Bjcknell and Jen- 
Iiins reserve the right, on giving three 
months' notice of their intention, to surren- 
der the agreement, at the end of any year. 
Wilson, after the assignment to Jenliins and 
Bicknell ahove mentioned, assigned whatev- 
er remaining interest he had in said letters 
patent within said territory to Elisha 
Bloomer. On August 25, 1847, Bicknell as- 
signed to Elisha Bloomer an undivided half 
of his right to build machines under said 
conti-act; and on September 1, 1849, Bloom- 
er assigned his interest to Bicknell. On De- 
cember 2, 1853, Bicknell assigned all his 
right to build and sell machines, all claims 
for damages for infringements, and for prof- 
its of making the machine, to the complain- 
ant. 

It is among the averments of the bill, that 
the defendant had made a number of ma- 
chines, at Cincinnati, upon the plan of the 
"Woodworth patent, without license therefor 
from -Wilson, in violation of the complain- 
ant's exclusive right; and that then, on Au- 
gust 29, 1854, he was engaged in making 
■one at his shop in Cincinnati. The bill 
prays for an injunction restraining the de- 
fendant from the further construction of 
the machines, and for an account of the 
profits, and for general relief. The defend- 
ant, in his answer, admits, in substance, 
that he had constructed several planing ma- 
chines on the Woodworth plan, at Cincin- 
nati, without a license from Wilson, and 
that at the time of ^ the filing of the bill, he 
had one in his shop. He denies that he 
■has infringed any right of the complainant, 
and avers that the complainant has no ex- 
clusive right to build the machines for use 
or sale, outside of the limits of the territoiy 
designated in the contract with Wilson. 

This case has been referred to a master, 
to take testimony as to the number of ma- 
■chines constructed by the defendant, and 
the profit derived therefrom. The report of 
the master shows the number of machines 
made by the defendant; and that either at 
the time the notice of the application for 
the injunction was served, or at the time of 
filing the bill, there was one in his shop. 
But it appears from the evidence, that all 
the machines made by the defendant were 
sold, to be used at places not within the lim- 
its of the territory described in the" contract 
referred to. 

The first objection to the decree asked for 
by the complainant is, that this court has 
■not jurisdiction. By section 17 of the pat- 
ent act of 1836 [5 Stat 124], jurisdiction is 
given to the circuit courts of the United 
States, in all cases arishig under any law of 
the United States, granting or confirming to 
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inventors the exclusive right to their inven- 
tions or discoveries; and they are author- 
ized, "upon a bill in equity filed by any par- 
ty aggrieved in any such case, to grant in- 
junctions, according to the course and prin- 
ciple of courts of equity, to prevent the vio- 
lation of the rights of any inventor as se- 
cured to him, by any law of the United 
States, on such terms and conditions as said 
courts may deem reasonable." Although 
inventors only are named as entitled to the 
benefits of this statute, no doubt can be en- 
tertained that it extends to and includes the 
assignees of such inventors. Ogle v. Bge 
[Case No. 10,462]; [Woodworth v. -Wilson] 
4 How. [45 U. S.] 712. Such was clearly the 
view of Judge McLean in granting the in- 
junction in this ease. The statute limits the 
discretion of the court to the granting of in- 
junctions, "according to the course and prin- 
ciple of courts of equity," etc. And it is in- 
sisted by counsel, that, as the case before 
the court shows that, at the time the writ 
of injunction issued, the defendant was not 
in the act of infringing the complainant's 
exclusive rights and has denied any inten- 
tion of doing so in future, there is nothing 
on which the injunction can operate, and 
that, therefore, it should be dissolved, and 
the bill dismissed. It is true, if there was 
sufficient ground for the allowance of the 
injunction, and the case is to be viewed as 
a mere proceeding to recover compensation 
for an infringement of the complainant's ex- 
clusive right, there would be great force in 
the objection now urged to the jurisdiction 
of this court In the case supposed, there 
would seem to be an adequate remedy at 
law, which would render the interposition 
of a court of equity improper. 

The allegations of the bill, and the ad- 
missions of the defendant, in his answer, 
as to the fact of infringement, have been 
before noticed. Upon the point now under 
consideration, the only inquiry is, whether 
it is necessary to justify an order for an 
injunction, or for its continuance when al- 
lowed, that the defendant should have been 
in the act of infringing the complainant's 
exclusive rights at the time of its allow- 
ance, 'The argument of the counsel for the 
defendant is based on the supposition that 
this is necessary. But, it seems clear, the 
position of counsel is not sustained, either 
by reason or authority. In his treatise on 
Patents (section 335) Mr. Curtis says: "If 
the plaintiff shows the necessary posses- 
sion, and an infringement has actually been 
committed by the defendant, the injunction 
will be granted, notwithstanding the de- 
fendant admits the infringement, and prom- 
ises not to repeat it" The writer refers to 
the case of Losh v. Hague, Webst Bat Cas. 
200, as sustaining his position. In that case, 
the vice-chancellor is reported as saying: 
"Now, it seems to me that there can be no 
question but that the wheels complained of 
as having been made by the defendant, do 
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answer the description of the plaintifiC's 
wlieels, and I do not think it enougli, on a 
question of injunction, for tiie defendant to 
saj' that lie has done the thing complained 
ot, but will not do it again." And further, 
"But if once the thing complained of has 
been done, I apprehend this court inter- 
feres, notwithstanding any promise the de- 
fendant may make not to do the same thing 
again." 

I think the supreme court of the United 
States, in the case of Woodworth v. Wilson, 
■i How. [45 U. S.] 712, decided the point 
under consideration, though not expressly 
referred to, in the opinion given. That was 
a proceeding in chancery for an infringe- 
ment of the Woodworth patent. An injunc- 
tion had been granted to restrain the de- 
fendant from the use of the machine; and 
in the progress of the case, a rule for the 
attachment against him, for violating the 
injunction, had been issued. In the state- 
ment in the proceedings in the court below, 
it appears that the defendant showed cause 
against the rule, by an affidavit in which 
he stated that immediately on the service 
of the injunction he ceased to use the ma- 
chine. The report further states that the 
case was heard on the merits and upon the 
rule granted; and the court dissolved the 
injunction, dismissed the bill, and dischar- 
ged the rule. The case was appealed to the 
supreme court of the United States, where 
the decree of the circuit court was reversed. 
Although not specially noticed by the judge 
in delivering the opinion of the court, it is 
obvious the point under consideration was 
decided. For, if the fact stated in the de- 
fendant's affidavit, that he had ceased to 
use the machine upon the service of the in- 
junction, had been viewed by the supreme 
court as a sufficient ground for the decree 
in the court below, dissolving the injunc- 
tion and dismissing the bill, it is clear 
there would have been no sufficient ground 
for reversing that decree. In the opinion 
of the court, it is remarked that "some oth- 
er objections were taken to the maintena.iee 
of the suit on the argument, which it is not 
material to notice particularly. They have 
all been considered; and, in the judgment 
of the court, afford no sufficient ground for 
the dismissal of the bill, and the dissolving 
the injunction." These authorities seem de- 
cisive on the point referred to. They es- 
tablish the position, that if the party pro- 
ceeded against as an infringer of the ex- 
clusive right of the person having the title 
to the patent, admits the infringement, but 
asserts that after notice or service of the 
injunction, he had refrained from the use 
of the thing patented, and asserts that he 
will not afterward infringe, it is no reason 
why an injunction should not issue, and bo 
made perpetual. The complainant in sucJi 
a case is not obliged to rest his interests on 
the mere asseveration of the party, that Le 
will not repeat the act of infringement. 



Having once been a wrong-doer, the law 
supposes the possibility of his being so 
again, and will impose the proper restraint 
to prevent the repetition of the wrongful 
act. This view sufficiently explains the 
reason why the court has declined to make 
an order for a further reference of this case 
to the master, and for leave to amend the 
answer, in accordance with the motion of 
counsel, filed since the argument on the 
hearing. The principal ground of the mo- 
tion was, that there was an error committed 
by the master in taking the testimony in 
relation to the day on which the last ma- 
chine made by the defendant was taken 
from his shop, and a similar error by the 
defendant in his answer on the same point. 
It is obvious, that if the conclusion of the 
court, as indicated, is correct, there could 
be no necessity for the reference moved 
for, as the legal aspect of tlie question 
would not be affected by the admission that 
the facts were as claimed by the defendant. 

It is further insisted in argument, hy the 
counsel for the defendant, that the com- 
plainant has precluded himself from taking 
a decree, in his favor, by allowing the de- 
fendant to be examined as a witness before 
the master, on the reference to him, and 
numerous authorities are cited, to the effect 
that if a complainant in chancery examines 
a defendant as a witness, it is a waiver 
of his right to a decree against him. Such, 
under ordinary circumstances, is, without 
doubt, the rule in chancery. But it is not 
applicable to the present case. In the first 
place, there is no evidence before the court 
that the defendant was examined as a wit- 
ness before the master, at the suggestioa 
or request, or with the knowledge of the 
complainant. There is, however, anotner 
answer to this objeetio'n. By the seventy- 
seventh rule of the rules adopted by the^ 
supreme court of the United States, regu- 
lating the chanceiy practice of the circuit 
courts, it is provided, that "the master shall 
regulate all the proceedings in every hear- 
ing before him, upon every such reference; 
and he shall have full authority to examine- 
the parties in the cause, upon oath, touch- 
ing all matters contained in the reference," 
etc. These rules were adopted by the su- 
preme court, under the authority of an act 
of congress, and are, of course, obligatory 
on the circuit courts. And the eighth rule 
of this court, declaring that "interest in the 
event of a suit shall not render a witness 
incompetent, unless he be a party to the 
suit," neither conflicts with, nor abrogates, 
the seventy-seventh rule of the chancery 
practice. The circuit court has not the au- 
thority to. rescind a rule adopted by the su- 
preme court for the government of its prac- 
tice in chancery. And the eighth rule, above 
quoted, excluding, by implication, a party 
from being a witness, was obviously intend- 
ed to apply to cases at law. 

It is also contended in argument, that the- 
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complainant is not entitled to a decree for 
profits in tliis suit, if an infringement is 
proved, for the reason that the right to sue 
for and recover damages for piracies has 
not vested in him, by the assignments of 
Wilson to Bloomer, and of Bloomer to Bick- 
nell. It is claimed Dy counsel that the lat- 
ter assignment is only of the right of Bloom- 
er to "build machines in Hamilton coimty, 
and can not be held to imply a right in the 
assignee to sue for damages accruing from 
infringements." These assignments have 
been before noticed. Wilson's assignment to 
Bloomer was, "of all his remaining inter- 
est in the patent" within the territory des- 
ignated, and Bloomer assigned his right to 
build the machines, without any reservation 
of a right to any damages that may have 
accrued from infringements, or of a right 
to sue for them. It was, without doubt, 
competent for him to have reserved this 
right; but not having done so, and now as- 
serting no claim, there is no reason, per- 
ceptible to the court, why the complain- 
ant, as the assignee of Bicknell, being vest- 
ed with the entire interest in the patent, 
should not protect his rights by suit in his 
own name. Bloomer certainly has no inter- 
est in the patent, nor could he be compelled 
to join in any proceeding, having for its 
object the establishment of the rights of the 
complainant under the patent. Besides, 
there is no allegation or proof to the effect 
that any of the infringements complained 
of, in this suit, transpired during the pe- 
riod that Bloomer held his interest in the 
patent. 

It is further insisted by counsel, that if 
there has been an assignment, which trans- 
fers to the complainant the right to sue for 
infringements of the patent, it is void, for 
the reason that, in its legal effect, it is an 
assignment of a right to unliquidated dam- 
ages. This view is clearly not sustainable. 
The profits recoverable in an action for a 
violation of an exclusive right, under a pat- 
ent, are not regarded in the light of un- 
liquidated damages. The right to recover 
rests upon the principle that the party com- 
plained of has unlawfully appropriated to 
himself the benefits of an improvement or 
discovery which belongs exclusively to an- 
other; and that, so far as he has made 
profit by such appropriation, he is liable to 
the party injured. This profit is ascovtaina- 
ble by evidence; and does not, like the 
claim for damages in an action for a tort, 
rest in the mere discretion of a court or 
jury. 

The remaining inquiry relates to the con- 
struction of the contract between Wilson 
and Bicknell and Jenkins. The counsel for 
the complainant insists that the clause 
granting the exclusive right "to mai:e, use, 
and vend to others to construct and use" 
the Woodworth planing machine within the 
territorial limits designated, imports a right 
in the grantee to construct for sale or use 
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elsewhere, and wherever a market can be 
found; and that consequently the construc- 
tion of the machine, within those limits, by 
the defendant, though sold for use outside 
such limits, is an infringement of the exclu- 
sive right of the complainant, and that he is 
entitled to a decree for the profits derived 
from such infringement, as proved by the 
testimony in the case. On the other hand, 
it is contended that the limitation as to ter- 
ritory applies alike to the right of making, 
and to the right of vending and using; and 
that the complainant can not claim, under 
the contract, any exclusive right to make 
the machines for sale or use, except within 
the territory described. And it is argued 
that, as a necessary result, i± machines are 
made by one having no license or authority, 
within those limits, for sale or use else- 
where, it is merely a technical infringe- 
ment of the complainant's right, and does 
not afford a basis for a decree for an ac- 
count of profits on the sales of the machines 
so made and sold. 

As before noticed, the proof is clear that 
the defendant has made no machines which 
have been sold or used within the territoi-y 
mentioned in the contract He asserts in 
his answer a right to sell them elsewhere, 
without the license or consent of the com- 
plainant, and without being answerable for, 
the profits. If this construction of the con- 
tract is sustained, it is clear the complain- 
ant is entitled only to nominal damages for 
the infringement. In that case he would 
have no right to invoke the aid of a court of 
chajxcery, as the law would afford a plain 
and adequate remedy. It is obvious, there- 
fore, that the construction of the contract 
referred to, presents a material question for 
the decision of the court In the case of 
Bicknell v. Todd [Case No. 1,389], which 
was an application to Judge McLean for an 
injunction, the learned judge, after giving a 
synopsis of the contract says: "Under this 
contract Bicknell and Jenkins have a right 
to make for use, within the distiict speci- 
fied, the planing machines, under the re- 
strictions named; and they have also a 
right to all the receipts under the thirteen 
licenses granted, they paying to Wilson the 
sum stipulated." The question arising in 
this case, whether Bicknell and Jenkins, un- 
der the contract had the exclusive right, 
within the territory defined, to make ma- 
chines for sale and use outside of it, did not 
arise in the case referred to, and was not 
decided by Judge McLean. It is, therefore, 
an open question in this court, and, perhaps, 
not wholly free from difliculty. I will state 
briefly the conclusions to which I have been 
brought on the point stated; and, in doing 
so, may properly express my regrets that I 
can not have the aid of my brother judge in 
its consideration and decision. This con- 
tract in its terms, grants to Bicknell and 
Jenkins "the exclusive right to make, use, 
and vend to others to construct and use" 
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the ■Woodworth planing machine, for the 
full term of the patent, within the limits 
specified. It does not, in express words, ex- 
tend the grant to the right of constructing 
machines, within those limits, for sale or 
use elsewhere. It is equally clear there is 
nothing in the contract which expressly neg- 
atives such a right. The intention of the 
parties must, therefore, be sought for; and 
if that can be ascertained by reference to 
tlie entire instrument, it will furnish a guide 
In giving it a construction, in reference to 
the point under consideration. And here it 
Is material to notice, that the pereon having 
the title to a patent for a new or improved 
mechanical structure, has three distinct 
rights, which he may dispose of separately 
to different individuals. These are: the 
right to maJie the machine, the right to use, 
and the right to vend. In the case of Bick- 
nell V. Todd, before referred to, Judge BIc- 
Lean distinctly recognizes this doctrine, as 
applicable to the contract now in question. 
He remarks, that "these rights have been 
treated as distinct by the parties to this 
contract;" and adds: "This is clear from the 
words of the contract, and especially from 
that part of it which reserves the right of 
Hudson and Hughes to make a machine, 
which had been granted to them by Wil- 
son." At the date of this contract, "Wilson 
held the entire interest in the "Woodworth 
patent, including the ten-itory named, ex- 
cept so far as he had previously granted 
certain rights within it By his contract with 
Bicknell and Jenkins, he transferred his in- 
terest to them, subject. to the restrictions 
and limitations specified. In this transfer, 
it seems clear he intended to distinguish be- 
tween the right to make the machine gen- 
erally, and the right to make for use, with- 
in the limits designated. While there is no 
limitation as to the former, the latter right 
is cautiously guarded and restricted. Wil- 
son, prior to the date of the contract, had 
granted several licenses to use the machine 
in Hamilton county, and, in his contract 
with Bicknell and Jenkins, reserved the 
right of licensing other machines in the dis- 
trict mentioned, upon the condition that the 
number should not exceed thirteen. Biek- 
neU and Jenkins bound themselves not to 
"erect for use, use, or directly or indirectly 
authorize to be used, within said territory, 
any machines, until the number is or shall 
be reduced to eight." Under this restric- 
tion, it is obvious they could expect but little 
profit from the right granted them within 
the district described, except what they 
might realize from the receipts to which 
they were entitled, from the machines li- 
censed by Wilson. They could build and 
use no new machine within the district till 
the number licensed was reduced from thir- 
teen to eight. And as to making machines, 
their right was only that of replacing such 
of the number licensed as might become un- 
fit for use. This would seem to be an in- 



adequate consideration for the $2,500 which 
they were to pay, yearly, for the rights 
granted to them; and would justify the con- 
clusion that the right to make the machines 
was intended to have a wider meaning. 

In the argument of the counsel for the 
complainant, it is contended that the right 
to make and the right to use the machine, 
in the contract imder consideration, are dis- 
tinct and independent, and that the parties 
intended to separate them. It is insisted, 
therefore, that while Bicknell and Jenkins 
are restricted in their right to make, for use, 
within the territory named, there is no lim- 
itation to their right to make, for sale, with- 
out that territoiy. This is probably the 
true constniction of the contract. But then 
the inquiry arises, does the grant "of the 
naked right to construct, import a right to 
Bicknell and Jenkins to sell for use, outside 
of the territory named? The right to make 
carries with it the right to sell; but does it 
necessarily imply the right to use the ma- 
chine when made and sold? According to 
the argument of the complainant's counsel, 
the mere right to make, with the right to 
sell, may be vested in one person, while the 
right to grant a license for the use of the 
machine may be in another. Has Wilson, 
in his contract, parted with the right to au- 
thorize the use of the machines, to be made 
by Bicknell and Jenkins, for sale outside of 
Hamilton county, and the adjacent terri- 
toiy, in Kentucky? Upon the supposition 
that he had granted the right, Bicknell and 
Jenkins were authorized to make and li- 
cense for use anywhere within the United 
States. I can not perceive anything in the 
terms of this contract justifying the conclu- 
sion that a right so immensely valuable was 
transferred by Wilson. The consideration 
named in the contract would certainly be no 
equivalent for such a right But, on the 
supposition that Wilson transferred, with- 
out limitation as to any territory outside of 
that named in the contract, the mere right 
to construct the machines for sale, reserv- 
ing the right to license such machines tor 
use, the contract becomes intelligible, and 
the intention of the parties obvious. In this 
view, it excites no surprise that Wilson 
should have granted, without restriction or 
limitation, the right to manufacture the ma- 
chines for sale anywhere, beyond the lim- 
its of the district specified. His policy was 
to encourage the making of the machines, 
since his profits from licenses would be in- 
creased in proportion to the number made 
and sold. The city of Cincinnati, being one 
of the principal centers of business in the 
West, and of easy access from various 
points, would be. a desirable place for the 
manufacture of the machines. From thence, 
they would readily find their way into the 
smaller towns and villages. 

If this view of the contract is correct it 
follows that the defendant has infringed the 
complainant's exclusive right to make the 
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macMne,' by constructing machines within 
the district defined^ and selling them else- 
where, and must accoimt for the profits ac- 
cruing to him from such violation of the 
right of the complainant And the question 
is presented, upon what principle shall these 
profits he estimated? Counsel assume that 
the complainant occupies the position, and 
is entitled to all the rights of an assignee 
of the entire interest in the Woodworth pat- 
ent, and as such is entitled to an account 
for all profits, including the price charged as 
the profit of the assignee, on the sale of his 
rights under the patent But I am unable 
to perceive the justice of a decree in this 
case on that basis. If the right gi-anted to 
Bicknell and Jenkins, as to all territory out- 
side of that described in the conti-act,was the 
naked right to construct the machine, with 
a right to sell, but not to license for use, the 
rulcoof damages must be their actual profit 
from the manufa,cture of the machine, ex- 
cluding any profit as a patentee. 

I am aware that in his treatise on Pat- 
ents, Mr. Curtis asserts a principle that may 
seem to be in conflict with that on which it 
is proposed to place the decree in this case. 
He says: "When a patentee sells to another 
a patented machine made by himself, or 
permits such person to make the machine, 
the party thus authorized becomes a licen- 
see, with the right of selling the machine, 
which caiTies with it the right of using it." 
Section iSo. Without controverting this 
doctrine, I doubt its applicability to the case 
before the court. This case must be dis- 
posed of with reference to the contract be- 
tween the parties. As before stated, this' 
contraot was made and so regarded by the 
parties, with reference to the rights of the 
patentee, or his assignee, of making, of 
vending, and of using a patented machine, 
. as distinct and separable, and as capable of 
being vested in different persons; as before 
noticed, this principle was expressly sanc- 
tioned by Judge Slcljean, in the case refer- 
red to, and he held that the parties to this 
contract seemed so to have understood it. 
The . doeti'ine laid down by the writer just 
mentioned, does not therefore apply to this 
contract If the right of Bicknell and Jenk- 
ins was a mere right to construct the ma- 
chine within certain limits, implying a right 
to sell outside of such limits, but without 
any right to use, or authorize others to use, 
the machine, the injury sustained by the 
complainant, as the result of the defend- 
ant's infringement of his exclusive right, is 
to be measured by the profit, which, as a 
manufacturer and not as a patentee, he real- 
ized from making it 

• The report of the master shows that the 
defendant, on his own account and in con- 
nection with his partner, Bonsall, construct- 
ed and sold nine machines; and that the 
amount usually paid to the patentee, for the 
right to make machines, is $225 each. It does 
not appear, from the report, whether this is 
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inclusive or exclusive of the profit made by 
the manufacturer. This profit, as it seems to- 
the coux-t, furnishes the rule for fixing the 
amount of the decree. For the purpose of 
ascertaining this, there must be a further 
reference to the master, unless the parties- 
can agree on the amount Case referred 
back to the master for the purpose of stat- 
ing an account, in accordance with the prin- 
ciples stated. 

[For other cases involvins this patent, see note- 
to Bicknell v. Todd, Case No. 1,389.] 
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JENKINS V. JOHNSON et al. 

[9 Blatehf. 516; 5 Fish. Pat Cas, 433.] i 

Circuit Court S. D. New York. April 10, 1872. 

PATEKTS— IMPROVEJIEST IS THE MANDFACTCRE OF" 

Elastic Packing. 

1. The reissued letters patent granted to- 
Nathaniel Jenkins, August 3d, 1869, for an im- 
provement in the manufacture of elastic pack- 
ing," the original patent having been granted to- 
him, as inventor, May 8th, 1866, are vahd. 

2. The first claim of that patent naraely, 
"An clastic packing composed of at least four- 
tenths of finely pulverized, refractory earthy or 
stony material, intimately mingled with, and 
held together by, rubber prepared for vulcaniz- 
ing, and then vulcanized, as and for the purpose 
described," claims a packing, into the composi- 
tion of which there enters at least four-tenths of 
refractory, earthy, stony or mineral matter, 
whidi must go in in a pulverized state in order 
to be intimately incorporated with the indm- 
rubber, which serves as a vehicle to hold_ the- 
powder, the compound being then vulcanized, 
by subjecting it to heat in the presence of sul- 
phur, and the result being a packing which is- 
elastic, while it is indestructible by heat_^ 

rCited in Clarke v. Johnson, Case No. 2,855; 
Id., 4 Fed. 440.] 

3. The letters patent granted to Nathaniel 
Jenkins, October 6th, 1868, for an "improvement 
in steam globe-vstlves," are valid. 

4 The claim of that patent namely, "The ar- 
rangement of the bearing surface, *1. ^of the 
valve-head, and the elastic packing held m an 
annular recess in the valve-head, as described, 
with the valve-seat f, and the raised seat, f„in 
the manner as shown and specified, claims the 
arrangement of an annular chamber or cup, con- 
taining an elastic packing, with a raised seat 
in connection with the two bearing- surfaces, 
outside of the cup and the raised seat the whole- 
operating in the manner described. 

5. Such invention is not anticipated by a valve 
consisting of a raised seat, and a metallic re- 
ceptacle fitting over it; nor by a valve -with a 
raised seat and a cup, and a packing of lead 
or tin fused into the cup. 

[Final hearing on pleadings and proofs. 

[Suit brought upon two letters patent—one 
[No. 54,554] for an "improvement in the 
manufacture of elastic packing," granted to 
complainant [Nathaniel Jenkins] May 8, 
1866, and reissued August 3, 1869 [No. 3,579]; 
and the other for an "improvement in steam- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The- 
syllabus and opinion are from 9 Blatehf. 516. 
and the statement is from 5 Fish. Pat Cas. 4dd.]< 
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globe-valves," granted to complainant Octo- 
ber 6, 1868. The nature of both inventions 
is set forth in the opinion. 




[The foregoing engravings illustrate the 
globe- valve of the complainant, and that 
covered by a prior patent granted to the 
defendants [John Johnson and others.] 

[In Jenkins' valve the elastic paclcing, h, 
is placed in an annular ring, 1, which form- 
ed the valve or stopper. "When the valve 
descends, .the packing presses on the raised 
seat, f, or if the packing is worn or dis- 
tended, it presses upon the body of the seat 
below the raised portion. The Johnson valve 
contained a raised seat and an annular valve 
or stopper, d, but no elastic packing.] 2 

[Patent No. 49,414 was granted to John 
Johnson, August 15, 1865.] 

Thomas W. Clarke and TVilliam D. Booth, 
for complainant. 
Anthony R. Dyett, for defendants. 

BLATOHFORD, District Judge. This suit 
is founded on two letters patent granted to 
the plaintiff. One of them is a reissued pat- 
ent granted August 3, 1869, for an "improve- 
ment in the manufacture of elastic pack- 
ing," the original patent having been grant- 
ed to the plaintiff, as inventor, May 8, 1866. 
The other is a patent granted to the plain- 
tiff, as inventor, October 6, 1868, for an 
"improvement in steam globe-valves." 

The specification of the packing patent de- 
scribes the invention as one of an "elastic 
packing for joints and valves exposed to 
destructive fluids." It says: "The nature 
of the invention consists, first, in construct- 
ing the packing of refractory earths, or earthy 
and stony matters, mingled with rubber and 
such other materials as are necessary to 
vulcanize the rubber, in such quantity that 
the earthy or stony matter shall be more 
than four-tenths of the entire compound, and 
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then, vulcanized in molds to the desired shape 
of the packing; and, second, in the selection 
of such earthy or stony materials, and pro- 
portioning them in the compound. All elastic 
packing, of indestructible properties, to a 
valve, joint, or aperture through which a 
destructive fluid is to pass, such as steam of 
any kind, hot water, kerosene, or other coal 
oil, hot or cold, has been unattainable till 
recently; but, after experiments of more 
than one year, I claim to have discovered a 
tight, indestructible, elastic packing, for 
these purposes. It will be seen, from the 
following formulas, that a leading feature of 
the composition is, that it contains large 
quantities of earthy materials, such as 
French chalk, or talcose matter, a very re- 
fractory material; Paris white, a substance 
which is decomposed only at a very high 
temperature, and in presence of air or gases 
of combustion, or of strong acids, with steam, 
and is not easily fused; and litharge, which 
assists in vulcanizing, and does not tend to 
decompose the other ingredients, at the tem- 
peratures to which the composition is ex- 
posed. In the selection of the earthy or 
stony matter, the choice would be governed 
by facility of pulverization, and insuscepti- 
bility to heating influence. Soapstone is in- 
dicated as an ingredient by the use of French 
chalk. Paris white indicates the use of other 
earthy carbonates. The substance of the in- 
vention is the employment, for a packing, of 
an eai-thy powder of refractory quality, in- 
timately mingled with vulcanized rubber, 
and constituting forty per cent, of the com- 
pound. With the following ingredients, the 
proportions would be within the following 
limits: pure rubber, from 20 to 25 per cent; 
pure gum shellac, from 10 to 20 per cent.; 
pure Paris white, from 20 to 30 per cent; 
pure French chalk, from 15 to 25 per cent.; 
pure litharge, from 11 to 18 per cent; pure 
lamp-black, from 2 to 3 per cent; pure sul- 
phur, from 1 to 3 per cent Increase the 
quantity of rubber when the fluid to be re- 
sisted is less penetrating; and increase the 
quantity of Paris white, French chalk, lith- 
arge, and shellac, when it is more peneti'at- 
ing. One hundred parts of the above sub- 
stances, mingled within the percentages giv- 
en, will be comparatively indestructible, in 
the presence of coal-oil, steam, or hot water, 
and will preserve their elasticity and texture 
for a long time." A table is then given, of 
proportions in use, with coal-oil, steam, and 
hot water, respectively, of the various in- 
gredients above mentioned, which, it is stat- 
ed, have given favorable results, and which 
the patentee states he is inclined to consider 
the best attainable for their respective pur- 
poses. They range, except as to lamp-black, 
which goes up to 3^4 per cent., within the 
limits before stated. The specification con- 
tinues: "I do not, however, confine myself to 
these exact proportions, but consider the com- 
position most accurately stated by the limita- 
tions given before. The ingredients, other 
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than the rubber, are to be finely powdered 
una intimately mixed together. They are 
then to be spread on the surface of the rub- 
ber, and rolled with it, between cold rollers, 
until they are thoroughly incorporated with 
the substance of the rubber. The mass is 
then to be molded in iron molds, of proper 
shape, and subject to a high vulcanizing 
heat—say that due to a steam pressure of 
sixty to seventy-five pounds, or, if desired to 
be very hard, even more— for from twenty 
to forty-five minutes." The claims are as 
follows: "1. An elastic packing, composed of 
at least four tenths of finely pulverized re- 
fractory, earthy, or stony material, intimate- 
ly mingled with and held together by rub- 
ber prepared for vulcanizing, and then vul- 
canized, as and for the purpose described. 

2. The composition of the ingredients, and 
within the proportions above set forth, sub- 
stantially as and for the purpose described. 

3, The employment of French chalk, or 
equivalent talcose mineral, substantially in 
the manner and for the purpose described." 

"Kefractory" is thus defined: "Noting 
earths or metals that are infusible, or re- 
quu'e an extraordinary degree of heat to 
fuse them." "Earth," in chemistry, is "a me- 
tallic oxide, inodorous, dry, uninflammable, 
and infusible;" and, among the chemical 
eai'ths, are silica and magnesia. A metallic 
oxide is composed of oxygen and a metal, 
as a base. A "stone" is "earthy or mineral 
matter condensed into a hard state." A 
"mineral" is defined as "a natural body, 
destitute of organization or life— a substance 
found in or .on the earth, which is neither 
animal nor vegetable." "French chalk" is 
"steatite or soapstone— a soft magnesian min- 
eral." Soapstone is composed chiefly of sili- 
ca and magnesia. "Steatite" is defined as 
"a variety of talc-^oapstone." "Talc" is 
defined as "a mineral," and is composed 
chiefly of silica, magnesia, and water. Lith- 
arge is an oxide of lead. 

The answers set up want of novelty and 
want of patentability and non-infringement, 
as a defense to the packing patent; but there 
is no specification of any prior invention. 
There can be no doubt, on the proofs, that a 
packing compounded and prepared like the 
plaintiff's packing, and possessing its char- 
acteristics, did not exist before his invention. 
It is highly useful, supplied a great need, and 
has displaced previous packing, where re- 
sistance to destructive fluids is required. 

The proper construction of the first claim 
of the patent is, that it claims a packing, into 
the composition of which there enters at least 
four-tenths of refractory, earthy, stony, or 
mineral matter, which must go in in a pulver- 
ized state, in order to be intimately incorpo- 
rated with the caoutchouc or India-rubber, 
which serves as a vehicle to hold the powder, 
the compound being then vulcanized by sub- 
jecting it to heat in the presence of sulphur, 
and the result being a packing which is elastic 
while it is indestructible hy heat. In the 
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product, the India-rubber and the sulphur are 
chemically combined, forming vulcanized In- 
dia-rubber; but the substances which, in the 
completed product, give to it its refractory 
character, are not chemically combined with 
the vulcanized India-rubber, but act me- 
chanically. The refractoriness of the product 
is due to the non-elastic refractory substances 
in it, while its elasticity is due to the non- 
refractory vulcanized India-rubber. It was 
necessary that the packing, to serve all the 
ends of a packing, should be both refractory 
and elastic. It might- thoroughly resist heat; 
yet, if it were not elastic, so as, by its re- 
silience, under pressure, to tightly close all 
orifices which ought to be closed, it would 
not fulfill the purposes of a packing; and it 
might act for a short time as a practical 
elastic packing, and yet soon be destroyed by 
heat, if not so refractory as to resist the ef- 
fects of heat for a long time. But the pat- 
entee discovered that a compound fulfilling 
the conditions of that claimed in his first 
claim would be comparatively indestructible 
in the presence of coal-oil, steam, and hot 
water, and would preserve its elasticity and 
texture for a long time. ' 

The packing of the defendants is an elastic 
packing, constructed of refractory earths, 
mingled with India-rubber and sulphur, and 
then vulcanized. It has the indestructible 
properties of the plaintiff's packing. It con- 
tains large quantities of soapstone. Its 
earthy refractory matter constitutes forty per 
cent, at least, of the compound. The soap- 
stone is in the proportion of from fifteen to 
twenty-five per cent The ingredients found 
in the defendants' packing, by analysis, are 
India-rubber, sulphur, the oxides of lead and 
iron, and soapstone. The proportion of India- 
rubber and the proportion of sulphur to the 
whole mass exceed, each of them, the highest 
percentage given in the specification for those 
articles respectively. But it is shown that 
the excess of sulphur beyond the amount 
taken up by the India-rubber for vulcaniza- 
tion unites with the iron and lead and forms 
refractory mineral matter, and that such re- 
fractory mineral matter and the soapstone to- 
gether are, at least, forty per cent, of the 
whole compound. This refractory forty per 
cent acts mechanically, to resist heat, after 
the sulphur has united with the iron and lead, 
and is cemented together by the vulcanized 
India-rubber, which gives to the whole mass 
the necessary elasticity. The packing is sub- 
stantially the same as the plaintiff's packing, 
as regai-ds its mechanical application and 
operation in use, and its adaptation to the 
end desired. It results, therefore, that the 
dpfendants have infringed the first claim of 
the patent. 

Regarding the third claim as a claim to the 
employment of French chalk or equivalent 
talcose material, in the range of proportions 
named in the specification, in the compound 
covered by the first claim, the defendants 
have infringed the third claim also. This 
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construction of the third claim is the one con- 
tended for hy the defendants. "Whether the 
third claim is susceptible of a broader con- 
struction, it is not necessary to decide in this 
case. 

The specification of the valve patent says: 
"The invention is of that class of globe-valves 
in which an elastic or semi-elastic packing is 
employed for sealing the joint of the valve, 
the object of this invention being to provide 
more perfect security, or additional means of 
security, against clandestine escape of the 
steam or water about the joint of the valve, 
when closed, the same construction which ac- 
complishes this also producing a durable or 
lasting valve. The Invention consists in a 
peculiar construction or arrangement of parts, 
and the combination therewith of an elastic 
or semi-elastic annulus or packing, the ar- 
rangement of parts being such that, in the 
event of the destruction or weakening of the 
elastic packing, the metallic portions of the 
joint shall come in contact and operate to ef- 
fect a tight union of the same." The struc- 
ture is then described. It is a globe-valve, 
having a chamber, an inlet, an outlet, a stem, 
a stopper or valve, on the bottom of the stem, 
and a raised seat or annular ledge, f, raised 
some distance above the surrounding metal, 
f'» The stopper or valve is composed of a 
metallic head, pivoted to the lower end of 
the stem, in any suitable manner, such head 
being formed, upon its under side, with an 
annular chamber, for the reception of an an- 
nulus or packing of elastic or semi-elastic 
India-rubber, or other suitable material or 
compound, such packing being retained in 
place, in its chamber, by a nut screwed upon 
the shank of the head, and partially over- 
lapping it, the packing extending a short dis- 
tance below or beyond the annular lid, or cir- 
cumscribing circumference, or bearing sur- 
face, 1, of the head. The stem runs through 
a stuffing-box. On lowering the stopper or 
valve, in the act of closing the valve-opening 
or passage below, the packing is pressed tight- 
ly on the annular raised seat, f, which, by 
such pressure, is forced somewhat into the 
packing, and a tight joint between the valve 
and the seat is secured. From long usage, 
or from being subjected to the action of great 
heat, the packing may become enlarged or 
distended. Should this take place, it will, 
upon the descent of the valve, become in- 
closed between the annular end or face, 1, of 
the valve-head, and the surface, f, immedi- 
ately surrounding the valve-seat, f, and, by 
this means, form< a secondary or additional 
means of closing the valve-opening against 
the passage of steam or water. Should the 
packing, in extreme cases, become wholly or 
partially destroyed, and unfit to perform its 
functions, the two metallic surfaces, 1 and f, 
will be brought tightly in contact, and, in 
themselves, form a dose joint, thus creating 
an additional and third means or resource for 
effecting the desired object The claim is 
this: "The arrangement of the bearing sur- 



face, 1, of the valve-head, and the elastic 
packing held in an annular recess in the 
valve-head, as described, with the valve-seat, 
f, and the raised seat, f, in the manner as 
shown and specified." 

The defense in regard to this patent is 
non-infringement, and that the defendant, 
Johnson, was the prior inventor of the im- 
provement, covered by the patent, and that 
the valves made and sold by the defendants 
are such as are described in letters patent 
granted to the defendant, Johnson, August 
15, 1863, for an improvement in steam-valves. 

The proper construction of the claim of the 
patent, in view of the state of the art at the 
time of the plaintiff's invention, is, that it 
claims the arrangement of an annular cham- 
ber or cup, containing an elastic packing, 
with a raised seat, in connection with the 
two bearing surfaces outside of the cup and 
the raised seat, the whole operating in -Hie 
manner described. The valve patented to 
Johnson in August, 1865, consisting of a rais- 
ed seat and a metallic receptacle fitting over 
it, does not anticipate the invention. Nor 
does a valve with a raised seat, and a cup, 
and a packing of lead or tin fused into the 
cup- The elastic packing is an essential ele- 
ment in the arrangement The fuU utility of 
the raised seat and the cup, and of the two 
bearing parts outside of them, is not develop- 
ed until an elastic packing is used. The use 
of the elastic packing is not the mere sub- 
stitution. In respect of the arrangement cov- 
ered by the claim, of one packing for another 
equivalent packing. The use of an elastic 
packing is necessary to fully utilize the form 
of valve, and the form of valve is necessary 
to develop all the merits of such elastic pack- 
ing as the specification, of the plaintiff's pat- 
ent speaks of — packing which becomes en- 
larged or distended by pressure or heat, and 
which, by the use of the plaintiff's arrange- 
ment, will, when it escapes outside of tlie cup 
and the raised seat, be pressed between the 
outside bearing surfaces, to still secure a tiglit 
joint Lead or tin packing, fused into a cup. 
is not an elastic packing, in the sense of the 
plaintiff's specification, nor is it the equiva- 
lent of such elastic packing. 

The earliest date of the application of the 
plaintiff's arrangement by Johnson, in mak- 
ing valves, was October, 1867. The plaintiff 
applied it a year earlier. Nothing that is ad- 
duced by the defendants affects the novelty 
of the plaintiff's invention in the valve pat- 
ent; and the valves made and sold by the 
defendants are like the plaintiff's valve, in 
construction and arrangement 

There must be a decree for the plaintiff, 
for a perpetual injunction and an account of 
profits, in respect of the first and third claims 
of the packing patent, and of the claim of 
the valve patent, with costs. 

PFor other cases involving patent No. 54,554, 
see Clarke v. Johnson, Case No. 2,855; Id., 4 
Fed. 437; Jenkins v. Walker, Case No. 7,275; 
Nelson v. McMann, Id. 10,109.] 
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Case M"o. 7,S7S. 

JENKINS V. MAYER. 

[2 Biss. 303; 1 3 N. B. R. 776 (Quarto, 189).] 

District Court, N. D. Illinois. May Term, 1870. 

Bakkbuptoy— Pledge before Kstowledgb op Ist- 
EOiiVENOT — ^Pbefebeuce — ^Failuee op Agent to 
Meet Obligation op Pbincipal — "Whetheb 
Act op Bankeuptot. 

1. A man not knowing himself to be insol- 
vent may pledge his property to another whose 
monej^ he has unlawfully used, and such a trans- 
action is not a preference void under the bank- 
rupt act [of 1867 (14 Stat. 517)]. 

2. Such a pledge is equally yalid if made by 
an agent, and his authority need not be in writ- 
ing. 

3. Money paid to redeem property thus pledged 
cannot be recovered by tiie assignee. 

4. Clerks and agents are not supposed to have 
Eudi entire control over the resources of their 
principal as to make their failure to meet an ob- 
ligation of their principal an act of bankruptcy 
against him. 

This was a petition ty Robert B. Jenkins, 
as assignee in bankruptcy of D. S. Heffron, 
to set aside a certain transaction between 
the bankrupt and Constant Mayer, the re- 
spondent, and to compel the restoration to 
the assignee of certain payments received 
in ■ pursuance of the transaction thus at- 
tacked. 

Rich & Noble, for assignee. 

Hoyne, Horton & Hoyne, for defendant 

BL0D6ETT, District Judge. The faq,ts 
elicited in the evidence are substantially 
these: Up to some time in August, 1869, 
the bankrupt Heffron and one A. H. Hovey 
were in partnership as seedsmen and flo- 
rists, and also as dealers in statuary, pic- 
tures and works of art For the better 
transaction of the latter branch of their 
business, they had a "fine art gallery," 
•where articles in that line were exhibited 
and remained for sale on commission. In 
the course of this business Constant Mayer, 
one of the respondents, had forwarded to 
them a valuable picture, entitied "Good 
Words," to be sold on commission. 

In August the co-partnership was dis- 
solved, and the business of the firm contin- 
ued by HefEron. In September or October 
this picture was sold for $3,000, to be paid 
for about the 1st of November. Some time 
in September HeflEron left Chicago for the 
East, and entrusted the general manage- 
ment of his business to bis former partner, 
Mr. A. H. Hovey, who had power to sign 
checks and notes. In the latter part of Oc- 
tober a note of Heffron's came due at one 
of the banks in this city, and Hovey, hav- 
ing no other available resources, collected 
the amount due on the picture sold for May- 
er, and used the proceeds for the payment 
of the note. Heffron, who was at the time 
at TTtiea, N. Y., on business, on being ad- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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vised of this act on the part of his agent, 
wrote to Mayer, apologizing'' for the use of 
his money, and enclosing his draft at thirty 
days for the amount On the receipt of this 
letter, Mayer at once wrote to Messrs. 
Hoyne, Horton & Hoyne, his attorneys here, 
directing them to proceed to collect the mon- 
ey at once by attachment, and denouncing 
HefEron for tiiis unauthorized use of his 
money. When this letter came to the hands 
of Mayer's attorneys here, HefEron was still 
absent, and Hovey in the general charge of 
his business. The attorneys called upon 
Hovey for a settiement of their client's de- 
mand, and informed him of their instruc- 
tions in the premises. Hovey assured the 
attorneys that HefEron was abundantiy sol- 
vent and able to pay his debts, but that he 
was unavoidably detained at the East by 
the illness of his -wife, and that when he 
returned, -which they expected would be in 
a few days, the money would certainly be 
paid, and proffered them security if they 
would not commence suit The result of the 
interview was that Hovey, as attorney and 
agent for HefEron, made and executed a bill 
of sale under seal, absolute on its face, to 
Mayer for a lot of pictures, works of art, 
and other property, the value of which was 
about §3,400, as stated in the schedule there- 
of, but the real purpose of which was to 
make Mayer secure for the amount of his 
funds thus appropriated to EtefEron's use by 
Hovey. At the same time this bill of sale 
was executed by Hovey the property de- 
scribed therein was nominally turned over 
to J. Albert Hovey, a young man who seems 
to have been partially employed about the 
premises, to hold for Mayer; but the goods 
were not removed from the store, nor. their 
visible possession and ownership changed. 
It is conceded that A. H. Hovey had no au- 
thority under seal to execute the bill of sale, 
his sole authority in writing resting on a 
letter from HefEron, authorizing him to sign 
checks and notes, and attend to his, Heff- 
ron's, business. About the 1st of December 
Heffron returned, and resumed the control 
of his affairs. He was informed of this 
transaction between Hovey, as his agent, 
and Hoyne, Horton & Hoyne, as attorneys 
for Mayer, and replied, "he should not have 
done so, if here; yet, as it was done, the ar- 
rangement had better be carried out;" or 
words to that efiEect Soon after his return 
a proposition was made by some customer 
to change a picture he had for one of those 
conveyed by the bill of sale, and pay the 
sum of $600 difEerence; and, after consulta- 
tion with Hoyn^ Horton & Hoyne, this ex- 
change was efEected, and the §600 was paid 
directiy over to Messrs. Hoyne, Horton & 
Hoyne by the purchaser, and by them cred- 
ited to HefEron on the amount due Mayer. 
Subsequently Heffron placed a large portion 
of his works of art in the hands of an auc- 
tioneer for sale at auction, among which 
were a part of the goods included in the bill 
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of sale, and a portion, about $600 or $800 
"worth of the goods mentioned in the bill of 
sale were sold. And on or about the 20th 
of December last, HefCron paid to said at- 
torneys, for Mayer, $1,000 more. Since the 
commencement of the proceeding in bank- 
ruptcy against Hefifron, another picture in- 
cluded in the bill of sale has been sold for 
$150, and the proceeds of which are in the 
hands of E. I. Tinkham, provisional as- 
signee, subject to the decision of the ques- 
tions involved in this cause. It is also 
agreed that a lot of potatoes included in the 
bill of sale have been sold for $240, and the 
proceeds are held subject to this decision. 
It is objected that this transaction is fraud- 
ulent as against the assignee of Heffron, be- 
cause: First It gave Mayer, a creditor, an 
undue preference over the other creditors of 
Heffron. Second. Hovey, the agent of Heff- 
ron, who executed the bill of sale, had no 
sufficient authority for his acts in that re- 
gard. Third. Said goods were suffered to 
remain in the control of the bankrupt with- 
out visible change, of control, or possession. 
In support of the first point numerous de- 
cisions by my predecessor and other district 
courts have been cited, all tending to estab- 
lish the conceded point that any act in- 
tended to give a preference is void under the 
bankrupt act The reason and authority of 
these decisions is not denied, but the ques- 
tion is, was this a case where a preference, 
such as is prohibited by the act, was intend- 
ed. Heffron, by his agent, had unlawfully 
used the funds of Mayer coming into his 
hands, and had offered his draft, due in 
thirty days, for the money thus appropriat- 
ed. Jlayer refuses to accept the draft but 
directs his attorneys to commence suit by 
attachment at once; and Hovey, who had 
acted for Heffron In the use of the funds, 
and who was still acting for him, proposed 
to turn over the goods in question to secure 
the payment of the money, saying he had no 
doubt it would be adjusted immediately on 
Heffron's return, which was daily expected. 
And the attorneys of Mayer took the respon- 
sibility of accepting the security, instead of 
commencing suit as their client had direct- 
ed. These facts seem to me clearly to take 
the case out of the class of eases cited. 
There is no pretense that Mayer or his at- 
torneys had any actual knowledge of Heff- 
ron's insolvency at the time this transaction 
took place, although there is evidence going 
to show that he was, in fact, insolvent at 
the time, but was not himself aware of the 
fact, nor was Hovey, his general agent, so 
aware. But it is claimed that the cases cit- 
ed show that "insolvency consists in present 
inability to pay debts," and that Mayer, 
thx'ough his attorneys, knew that he could 
not pay this debt, and was therefore insol- 
vent This rule might apply if Heffron had 
been present and the negotiations had been 
with him. But he was absent, and that ab- 
sence was alleged as the sole reason for non- 



payment, and the reasons given for such ab- 
sence were not such as would excite any sus- 
picion of insolvency or present inability to 
pay. Clerks and agents are not supposed to 
have entire control of the resources of their 
principal to such an extent as to make their 
failure to meet an obligation of their princi- 
pal an act of bankruptcy against him. 

And, in this ease the proof is ample that 
no suspicion of insolvency had entered the 
mind of Heffron or his agent, Hovey. The 
bill of sale was executed as a temporary ex- 
pedient to indemnify the attorneys for the 
responsibility they took in disregarding the 
instructions of their client, by withholding 
the suit he had instructed them to com- 
mence. I do not think, therefore, that the 
evidence shows this to be a case of fraudu- 
lent preference of a creditor within the 
bankrupt act and the cases cited which 
have arisen under it 

In regard to the second point, that Hovey 
had no authority to execute the bill of sale, 
I deem it sufficient to say that it did not re- 
quire a written authority, and that Mr. Heff- 
ron, before the proceedings in bankruptcy, 
and immediately on his return, ratified the 
act of Hovey and acquiesced in the same. 
It is objected that the bill of sale being tm- 
der seal, the ratification must, be by as sol- 
emn an instrument; but this, I apprehend, 
only applies when it is necessary that the 
original should have been under seal. As 
to the other objection, that the goods should 
have been separated, the evidence shows 
they were placed in charge of J, Albert Ho- 
vey, and that Mr. Heffron acquiesced in his 
assumed custody; and as there is no evi- 
dence that any creditor or purchaser was 
deceived or misled, I shall deem it good be- 
tween the parties, and only concede to the 
assignee the assertion of such rights in re- 
gard to the property as Heffron might have 
asserted at the time proceedings in bank- 
ruptcy were commenced. 

As to that part of the petition which 
claims a refunding to the assignee of the 
money received from Heffron since the bill 
of sale was executed, this depends upon the 
question whether the transaction between 
Heffron, through Hovey, his agent, and 
Mayer, through his attorney, was valid, and 
whether that although an absolute sale on 
its face, was, in fact, only a pledge. Hav- 
ing come to the conclusion that this was a 
valid pledge of the goods, it seems to me 
that money paid to redeem the goods from 
that pledge cannot be recovered back. It 
seems clearly for the interest of the estate 
that the goods thus pledged, being of much 
gi-eater value than the debt, should be re- 
deemed, in order that the creditors may 
have the benefit of the excess in value over 
the debt secured by them. 

NOTE. A mortgage of personal property 
may be valid against the assignee in bankrupt 
cy of the mortgagor, even though it be not re- 
corded, nor possession of the property delivered 
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io the mortgagee. In re Dalby [Case No. 3,- 
540]. Also an unrecorded deed of real estate. 
In re Wynne [Id. 18,117]. The assignee in 
bankruptcy, except in cases of fraud, stands in 
no better situation than the bankrupts them- 
Belves, Winsor v. McLellan DEd. 17,887]. When 
a sale by the bankrupt before bankruptcy is 
void as to creditors under a state law, the as- 
signee may recover the property. Allen v. 
Massey [Id. 231]. For a full discussion of the 
rights of creditors and the validity of liens con- 
sult In re Wynne [supra], opinion by Ohief 
justice Chase, where it is held that the as- 
signee takes the property of the bankrupt "in 
the same plight in which it was held by the 
bankrupt when his petition was filed." 
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Case Wo. 7,273. 

JENKINS V. NICOLSON PAVEMENT CO. 

II Abb. (U. SO 567; 4 Fish. Pat. Cas. 201; 3 
Am. Law T. Rep. U. S. Cts. 177; 2 Chi. 
Leg. News, 405; 13 Int. Rev. Ree. 13; 2 
Leg. Gaz. 413.] i 

Circuit Court, D. California- June, 1870.2 

Patents— CoxsTBUOTiox op Assignmext— Subse- 
quent Reissue^Extended Term. 

1. An assignment of an interest in an invention 
and of letters patent therefor, made during the 
original term, carries no interest in a subsequent- 
ly extended term, unless it contains a provision 
to that effect. 

[Cited in Gear v. Grosvenor, Case No. 5,291.] 

[See note at end of case.] 

2. An assignment which grants "all the right, 
title and interest which I (the assignor) have in 
said invention and letters patent" * * * "to 
be held and enjoyed by" (naming the assignee 
&c.) "to the full end of the term for whidi the 
said letters patent are or may be granted," does 
not operate to pass a subsequent extension. The 
words "for which said letters may be granted," 
may pass a subsequent reissue of the letters for 
the residue of the original term, but cannot be 
construed as including an extended term. 

[See note at end of case.] 

[This was an action on the case, tried by 
submission, before Judge SAWYER, to re^ 
cover damages 'for the infringement of let- 
ters patent [No. 11,491], for "improvement in 
wooden pavements," granted to Samuel Nic- 
olson, August 8, 1854, reissued December 1, 
1863 [No. 1,583], again reissued August 20, 
1867 [No. 2,748], and extended to George P. 
Bigelow, administrator of said Nicolson, for 
seven years from August 8, 1868. The plain- 
tiff claimed title by virtue of an assignment 
from the administrator, made subsequent to 
the extension of the patent. The defendant 
also claimed litle by virtue of an assignment 
from Nicolson, executed during the original 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and by Samuel S. Fisher, Esq., and here 
compiled and reprinted by permission. The syl- 
labus and opinion are from 1 Abb. (U. S.) 567, 
jind the statement is from 4 Fish. Pat Cas. 201.] 

2 [Reversed in 14 Wall. (81 U. S.) 452.] 



term, and which is set forth in full in the 
opinion.] 3 

J. R. Sharpstein and H. M. Eto-stings, for 
plaintiff. 

S. M. Wilson and A. P. Crittenden, for de- 
fendant 

SAWYER, Circuit Judge. This is an action 
to recover the royalty established \ij the pat- 
entee for license to lay down the pavement 
known as the Nicolson pavement In 1854, 
Samuel Nicolson obtained letters patent for 
an improvement in wooden pavements. In 
December, 1863, he obtained a reissue of the 
letters patent In December, 1864, said Sam- 
uel Nicolson executed the following assign- 
ment of an interest in said invention and let- 
tei's patent to Jonathan Taylor, viz: 

"Whereas, I, Samuel Nicolson, of Boston, 
in the state of Massachusetts, invented a 
certain new and useful improvement in wood- 
en pavements, for which letters patent of the 
United States of America (numbered 1,584 of 
re-issued patents, and bearing date the first 
day of December, in the year 1863), have been 
granted to me, giving to me and my legal 
representatives the exclusive right of making, 
using and vending the said invention through- 
out the said United States, the original pat- 
ent being dated August 8, 1853, and given for 
the term of fourteen years, — 

"And whereas, Jonathan Taylor, of Mil- 
waukee, in the state of Wisconsin, has agreed 
to purchase from me all the right, title, and 
interest which I have in and to the said in- 
vention, for and in the city of San Francisco, 
in the state of California, as secured by the 
said letters patent, and has paid to me the 
sum of $1, the receipt whereof is hereby ac- 
knowledged: Now, therefore, this indenture 
witnesseth, that for and in consideration of 
the said sum to me paid, I have assigned, 
sold and set over, and do hereby assign, sell, 
and set over unto the said Jonathan Taylor, 
all the right, title and mterest which I have 
in said invention and letters patent, for and 
in the said city of San Francisco, but in no 
other place. The same to be held and en- 
joyed by the said Taylor, for the use and 
behoof of him and his legal representatives, 
to the full end of the term for which the 
said letters patent are or may be granted, as 
fully and effectively as the same would have 
been held and enjoyed by me had this assign- 
ment never been made. 

"In witness whereof, I have hereunto set 
my signature and affixed my seal, this 1st 
day of December, A. D. 1864. 

"Samuel Nicolson." 

The patent referred to in said assignment is 
the same patent issued to Nicolson in 1854, 
erroneously referred to as issued in 1853, and 
reissued in 1863. Taylor, prior to August, 
1868, assigned to the Nicolson Pavement 
Company, defendants in this suit, all his in- 
terest in, said patent, acquired under said as- 

3 [From 4 Fish, Pat Cas. 201.] 
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sij?nnient, and the said interest was held hy 
said defer-dants at the time of the commence- 
ment of this suit. 

In August, 1867, said Nieolson obtained an- 
other re-issue of the said letters patent on an 
amended specification, ' Nicoison having sub- 
sequently died in January, 1868, and George 
T, Bigelow having been appointed his ad- 
ministrator, iaid Bigelow, in his character of 
administrator, in July, 1868, procured from 
the commissioner of patents a renewal or 
extension of said letters patent for seven 
years from August 8, 1868, in pursuance of 
section 18 of the act of congress of July 4, 
i836 [o Stat 124], and the act of May 27, 1848 
[9 Stat 231]^ Afterwards the plaintiff ac- 
quired, through assignment from said Bige- 
low as administrator, made on Augtist 14, 
1^8, all his right title, and interest in said 
invention and patent for the state of Califor- 
nia. Since said August 14, 1868, the defend- 
ants, without leave or license of plaintiff, 
have constructed and laid down in the city 
of San Francisco a large amount of pave- 
ment employing in its construction the inven- 
tion for which said letters patent were issued. 
The question in this case is, whether the 
assignment from Nicoison to Jonathan Taylor 
of December 1, 1864, set out in the statement 
of facts, vested any estate, right, title, or 
interest in the assignee, in or to the extended 
or renewed term, which was acquired by 
Bigelow as administrator under the act of 
congress, subsequent to the date of said as- 
signment. It is quite clear that an assign- 
ment of an interest in an invention, and let- 
ters patent therefor, before the expiration of 
the original term, carries with it no interest 
in a subsequently extended term, unless it 
contains a specific provision to that effect 
Wilson V. Rosseau, 4 How.' [45 U. S.] 646; 
Bloomer v. McQueen, 14 How. [55 U. S.] 549; 
Brooks V. Bicknell [Case No. 1,945]; Phelps 
V. Comstock [Id. 11,075]; Clum v. Brewer 
[Id. 2,909]; Cui-t Pat. §§ 203, 208, 209; Gib- 
son V. Cook [Case No. 5,393]; "Woodworth v. 
Sherman [Id. 18,019]; Hodge v. Hudson River 
B. Co. [Cases Nos. 6,559, 6,560]. 

Does the assignment in question contain 
anj' stipulation for an interest in any extend- 
ed term that might be acquired by the pat- 
entee under the acts of congress? To my 
mind it plainly does not. The assignment 
recites the reissuing of a patent for an im- 
provement in wooden pavements, in 1863; 
that the original patent was issued in 1853, 
and was "given for a term of fourteen years;" 
that said Jonathan Taylor had agreed to 
purchase all his right, title, and interest "in 
and to the said invention" for the city of 
San Francisco, in the state of California, "as 
secured by said letters patent," the payment 
of the consideration, &c., and that in consid- 
eration, &c., "I .have assigned, sold and set 
over * * * all the right, title and interest 
which I have in the said invention and letters 
patent for and in the said city of San Fran- 
cisco, but in no other place, the same to be 



held and enjoyed by the said Taylor * * * 
to tl^e full end of the term for which the 
said letters patent are or may be granted," 
&c. That is to say, the recitals show that 
the original patent had been Issued for the 
term of fourteen years, and that before thf* 
expiration of the term there had been a re- 
issue of the patent; that Taylor had agreed 
to purchase a certain interest in said inven- 
tion, "as secured by said letters patent" (th& 
letters patent recited, and not some others 
that might afterwards be issued for another 
term, no allusion being made to any future 
renewal); that in consideration of the prem- 
ises he has assigned, sold, and set over to 
the said Taylor his interest "in the said in- 
vention and letters patent"— the letters pat- 
ent thereinbefore mentioned. Thus far there 
is not a word that can be tortured into an 
allusion to any term or letters patent other 
than the original term of fourteen years, and 
the letters patent originally issued, and the 
reissued letters recited. 

These form the entire subject matter of the 
contract. There can be no doubt as to the in- 
tention of the parties, unless certain words 
in the habendum clause, contrary to the oi-- 
dinary rules of construction, can be consti'ued 
as extending the contract to a subject matter 
not before embraced or referred to in the re- 
citals or granting portions of the deed. As 
we have seen, the habendum clause is, "th? 
same to be held and enjoyed * * * to the 
full end of the term for which the said letters 
patent are or may be granted." The words 
"may be granted" are the only ones in the 
whole instrument that can possibly be 
thought to point to an extension that ■ might 
subsequently be acquh-ed. But they must 
be read in connection with, and subordination 
to, the rest of the instrument; and this very 
clause refers to "the term for which the said 
letters patent," &c.; a single term is referred 
to, and the said letters patent The reference 
is in terms to the term and the letters patent 
already mentioned. The phi-ase, "may be 
granted," seems to be an expression loosely 
used, and without any definite meaning in the 
connection in which it is found, unless it 
refers to other reissues of patents covering 
the remainder of said term. There had al- 
ready been one reissue, and the facts show 
that a second reissue was had, for the re- 
mainder of the term after this assignment, 
doubtless, to cover some defect These re- 
issues are authorized by the act of congress, 
and often occur. In a certain sense, when 
the patents thus originally issued are surren- 
dered and others issued in their place, the 
whole may be regarded as the same letters 
patent. They cover the same term. The re- 
issued patent covers no improvement or ex- 
tension, but is intended to rectify some error, 
or remedy some defect, and accomplish the 
identical object intended to be accomplished 
by the letters originally issued. In this sense 
they are substantially the same letters patent. 
In this view the words "may be granted" 
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inay have some significance as used in this 
instrument, and they are satisfied by applying 
them to any further letters patent that might 
be issued for the same term and to accom- 
plish the same objects intended by those al- 
ready issued. And in this instance there was 
a subsequent reissue for the remainder of the 
term, to which they might in fact apply. But 
upon a Tiew of the whole instrument, to con- 
strue them as referring to a new term, and 
letters patent not yet in esse, would be doing 
great violence to the language. I have found 
no authority to justify such a construction. 
The language in the eases of Phelps v. Com- 
fitoek [Case No. 11,075], Clum v. Brewer [Id. 
2,909], and Case v. Redfield [Id. 2,49i], is 
entirely different The last case comes the 
nearest to the present; but in that, the lan- 
guage supposed to indicate an intention to 
include any extension or renewal that might 
be granted is found in the granting clause, 
and there are no limiting or restrictive words 
pohiting unmistakably to the single term then 
unexpired, and the letters patent granted for 
that term. In the assignment from Nicolson 
to Taylor there are no apt words to indicate 
an intention that an interest in any exten- 
sion or renewal should pas^s, while on the 
other hand there are words of limitation con- 
stantly referring back to the term already in 
existence, and to the letters patent issued for 
that term, which had alone been mentioned 
in the recitals and granting clause. It is 
highly improbable that parties oontemplatinjr 
XI sale of an interest in an extension, or re- 
newal, would have adopted the language used 
in this assignment. I am satisfied that it 
was not intended to assign any interest in 
iiny extension or renewal that might after- 
ward be acquired by the patentee. The terms 
of the contract are fully satisfied by an in- 
terest in the term then granted and in the 
letters patent already issued, and any reis- 
sued letters for the same term. 

Judgment, therefore, must be entered for 
the plaintiff. 

[For other cases involvinjr this patent, see 
jiote to Nicolson Pavement Co. v. Hatch, Case 
No. 10,251. 

[NOTE. This case was taken to the supreme 
x»urt upon writ of error. Mr. Justice Davis de- 
livered the opinion of the court, holding that an 
assignment of an interest in an invention, se- 
jcured by letters patent, being a contract, was to 
be constructed as any other contract, so as to car- 
ry out the intention of the parties thereto. Says 
the learned justice: "Taking the whole deed 
togetiier, it is quite clear that it was intended 
to secure to Taylor and his assigns the right to 
use the invention in San Francisco, as long as 
Nicholson and his representatives had the right 
to use it anywhere else. * « * The words 'to 
the full end of the term for which the said letters 
patent are or may be granted' necessarily im- 
port an intention to convey both a present and a 
future interest, and it would be a narrow rule 
of construction to say that they were designed 
to apply to a reissue merely, when the invention 
itself, by the very words of the assignment, is 
transferred." The judgment was reversed, and 
ft venire de novo awarded. 14; Wall. (SI U. S.) 
452.] 
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Case K"o. 7,274. 

JENKINS V. PORTEB et al. 

[2 Craach, C. C. 116.] s 

Circuit Court, District of Columbia. Dec. 
Term, 1815. 

Bail. 

Debt on a replevin bond. 

THE COUBT (nem, con.) refused to order 
the defendant to give special bail, although 
in the action of . replevin, there had been 
judgment for a return, etc 



JENKINS (PYE v.). See Case No. 11,487. 

JENKINS (SELF v.). See Case No. 12,640. 

JENKINS (UNITED STATES v.). See Case 
No. 15,473. 

Case No. 7,S75. 

JENKINS V. WALKER et al. 

[Holmes, 120; 5 Pish. Pat. Cas. 347; 1 O. G. 
359; Merw. Pat Inv. 124.] i 

Circuit Court, D. Massachusetts. March 22, 
1872. 

INVEXTIOK — AUTIOIPATION IN SPECIFIOATIOX OF 

Prior Patent. 

1. An invention of a compound to be used for 
a specified purpose is not antidpated by a de- 
scription in a prior patent of a compound having 
physical properties which render it unfit for such 
use, and described as intended for a different, 
and not analogous, purpose. 

[Cited in Clarke v. Johnson, Case No. 2,855.] 

2. To anticipate an invention of a compound, 
the specification of a prior patent must state the 
relative proportions of the ingredients of the 
compound in such full, clear, and exact terms, 
as to enable one skilled in the art to make and 
use the described compound without experiment 
of his own. 

[In equity. Bill by Nathaniel Jenkins 
against George W, Walker and others. 

[Final hearing on pleadings and proofs. 
Suit brought on letters patent [No. 54,554], 
for an improvement in the manufactm-e of 
elastic packing, granted to complainant, May 
S, 1866, and reissued August 3, 1869. [No. 
3,579]. 

[The defendants claim to have manufactur- 
ed the goods alleged to be an infringement 
under letters patent for an "improved rub-^ 
ber composition," granted to O. L. Frink, 
May 8, 1866.] 2 

Thomas W. Clarke, for complainant. 
E. L. Sherman and J. J. Storrow, for de- 
fendants. 

SHEPLEY, Circuit Judge. This is a bill ^ 
in equity alleging an infringement of the 

8 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by Jabez S. Holmes, Esq., and by 
Samuel S. Fisher, Esq., and here compiled and 
reprinted by permission. The syllabus and opin- 
ion are from Holmes, 120, and the statement is 
from 5 Fish. Pat. Cas. 347. Merw. Pat Inv. • 
124, contains only a partial report] 

2 [From 5 Fish. Pat Cas. 347.] 
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letters-patent granted to the complainant on 
the eighth day of May, 1866, and reissued on 
the third day of August, 1869, for a new and 
useful elastic packing for joints and valves 
exposed to destructive fluids. The substance 
of the complainant's invention consisted in 
the employment of an elastic packing for 
joints and valves, of a crude, burnt, re- 
fractory rubber compound, sufficiently elastic 
and indestructible to resist the solvent action 
of steam, or hot and corrosive liquids, and 
made from a composition containing forty per 
cent or more of refractory mineral matter, ce- 
mented together by vulcanized rubber. The 
term "refractory," as used in the arts, in- 
dicates the quality of resisting the action of 
heat and solvents. In this sense, Paris 
white, French chalk, and plumbago are re- 
fractory. ■ 

Prior to 1866, rubber-packing used for 
steam-packing for joints and valves did not 
in any degree possess or have the character 
of hard rubber. The kinds of rubber-goods 
in use before that time for packing steam 
joints and valves were, as represented by ex- 
hibits in the case: First, "pure packing,'' a 
soft rubber fabric, made in sheets; second, 
"plain packing," a soft rubber fabric, made 
in sheets, and having a cloth insertion; and, 
third, "mixed or fibrous packing," a rough- 
looking, soft rubber fabric, made of old 
scraps. 

The answer of the respondents denies that 
the reissued letters-patent are for the sam^ 
invention as the original lettersrpatent; and 
they say that the reissue was obtained by 
fraud, and is therefore invalid. There is no 
evidence in the case to support these allega- 
tions in the answer. The answer also denies 
that Jenkins was the original and first in- 
ventor of the thing patented, and denies any 
infringement of the reissued letters-patent 
The defendants further allege, that the elas- 
tic packing, manufaetm-ed, sold, and used by 
the defendants, was manufactured under and 
according to letters-patent of the United 
States, granted to C. L. Frink on the eighth 
day of May, 1866. 

Upon the issue of novelty, defendants rely 
upon the letters-patent granted in England 
to W. E. Newton, and dated April 24, 1854; 
and upon letters-patent of the United States 
to A. K. Eaton, and dated June 19, 1860. 
Newton's patent was for mingling plumbago 
with hard rubber compound, to be used in 
the manufacture of bearings for machinery, 
in order to prevent attrition or friction. It 
appears from the evidence in this case that 
the composition of matter described in the 
Newton specification, if made in the mode 
there described, would not have the physical 
properties of the compound described in the 
complainant's specification, because the pres- 
ence of so large a proportion of sulphur, as 
indicated In the formula of the Newton pat- 
ent, would render the valves susceptible to 
the action of the heat and solvents. 

The patenting a material for one purpose 



does not necessarily invalidate patenting it 
for another different and not analogous pur- 
pose. Newton v. Vaueher, 6 Exch. 859. 

The two patents are essentially difEerent. 
The principle of the Newton patent is clearly 
the application of the hard rubber com- 
pound, for the purpose of diminishing the 
effect of attrition. The principle of the 
plaintiff's patent is the use of the crude, 
burnt, refractory rubber compound, to resist 
the solvent action of steam, or hot and cor- 
rosive fluids. The two inventions differ in 
principle; and there is a substantial differ- 
ence in the product in which the invention is 
embodied, and the purpose to which that 
product is to be applied. 

The same principles and considerations ap- 
ply to the ease of the Eaton patent. It is 
perfectly plain, from a comparison of the 
plaintiff's specification with the specifica- 
tions in the Newton and Eaton patents, taken 
in connection with the fact that there is no 
evidence that under either of those patents a 
product was ever made having the physical 
properties of the plaintiff's compound, that 
these patents do not anticipate the plaintiff's 
invention. 

Letters-patent, on the eighth day of May, 
1866, being the day of the date of the com- 
plainant's patent, issued to C. L. Frink for a 
new and improved rubber-composition. He 
describes his invention as consisting in a 
compound made of india-rubber, sulphm*, 
black-lead, or other suitable material, gen- 
erally mixed with rubber, to give it con- 
sistency and to increase its weight, and 
metal filings (brass filings being used in pref- 
erence), in such a manner that a compound is 
obtained which is not liable to stick when 
exposed to a great heat or steam and which 
is particularly fit for packing safety-valves, 
globe-valves, or other parts which are ex- 
posed to the action of steam, and which, 
when packed with ordinary rubber, require 
constant repairs. The only description which 
he gives of the manner of making his com- 
pound is as follows: 'T mix the filings with 
the mass, simultaneously with the sulphur 
and black-lead, or clay, or other ingredients 
which are usually mixed with the crude 
rubber; and, when the composition is made, 
I vulcanize or cure the same in the ordinary 
manner. The quantity or proportion of fil- 
ings to be mixed with the rubber is vari- 
able, according to the nature of the work 
for which the rubber is to be used. For 
packing small valves, about one part by 
weight of filings is sufiicient." It is obvious, 
from inspection of this specification, that as 
the relative proportions of the rubber, sul- 
phur, and plumbago are not given or in- 
dicated in any way, the description is not 
sufficiently clear and exact to enable other* 
skilled in the art to make a rubber-com- 
pound of the ingredients therein specified, 
adapted for use as an elastic packing for 
joints and valves, and sufficiently indestruc- 
tible to resist the solvent action of steam, or 
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heated and corrosive fluids. And this want 
of such full, clear, and exact description, 
which will enable others skilled in the art 
to make and use the same, is abundantly 
proved by the testimony of persons skilled 
in the art. 

Henry W. Burr, who has been engaged in 
the rubber-business twenty-eight years, and 
is the superintendent of a rubber-factory, 
and is a thoroughly practical manufacturer 
and manipulator of rubber-compounds, testi- 
fies, tliat from the directions in the Frink 
patent he is not well skilled enough in the 
art to produce a valye-disc from that which 
will stand the heat. Dr. S. Dana Hayes, 
an eminent chemical expert, the state as- 
sayer of Massachusetts, and the consulting 
chemist of several manufactories of rubber- 
goods, testifies that he cannot tell, from read- 
ing Frink's specification, what the composi- 
tion of the proposed compound was, nor 
what its physical characteristics would be. 
No evidence is offered in rebuttal of these 
statements. 

It is evident that the success of the pro- 
cess, and the value of the product for the 
desired purpose, are entirely dependent upon 
proportions and temperatures: and propor- 
tions and temperatures are not even indicat- 
ed in the Frink specification. 

When the specification of a new composi- 
tion of matter gives only the names of the 
substances which are to be mixed together, 
without stating any relative proportion, un- 
doubtedly it would be the duty of the court to 
declare the patent to be void; and the same 
rule woiild prevail when it was apparent 
that the proportions were stated ambiguous- 
ly or vaguely; for in such cases it would be 
evident on the face of the specification that 
no one could use the invention without first 
ascei-taining by experiment the exact pro- 
portions of the different ingredients required 
to produce the result intended to be obtain- 
ed. The specification must be in such full, 
clear, and exact terms as to enable any 
one skilled in the art to which it appertains 
to compound and use the invention; that is 
to say, to compound and use it without mak- 
ing any experiments of his own. Wood v. 
Underbill, 5 How. [46 TJ. S.] 1. 

The record does not afford any satisfactory 
proof that Frink made a composition of mat- 
ter like that which the plaintiff has patented, 
before the date of the plaintiff's invention. 
The complainant's composition of matter, ac- 
cording to his specification, consisted of rub- 
ber, from twenty totwenty-five per cent; gum- 
shellac, from ten to twenty per cent; Paris 
white, from twenty to thirty per cent; French 
chalk, from fifteen to twenty-five per cent; li- 
tharge, from eleven to eighteen percent; lamp- 
black, from two to three per cent; sulphur, 
from one to three per cent. The analysis 
made by Dr. Hayes of the valve-seats used 
and sold by the defendants, and claimed by 
them to have been made under the Frink 
patent, contained rubber, 30.60 per cent; 



plumbago, 40.00 per cent; copper and zinc, 
14.60 per cent; lead, S.20 per cent; sulphur, 
6.60 per cent. 

Now, classifying in both patents plumbago, 
French chalk, and Paris white as the re- 
fractory mineral matter, and the rubber and 
shellac and sulphur as the cementing ma- 
terial, and the lead or litharge and brass- 
filings as sulphur-absorbents, the testimony 
showing that they combine with each other 
in vulcanizing, making another comparative- 
ly refractory ingredient, sulphuretted metal, 
— it appears that the proportions of the in- 
gredients, which are substantially alike in 
the two formulas, are very nearly identical, 
except that the defendants use, in addition, 
about ten and a half per cent more of metal, 
and about three and a half per cent more of 
sulphur, which, combining as before stated, 
constitute an addition to or adulteration of 
the complainant's compound of fourteen per 
cent in excess of comparatively refractory 
mineral matter, consisting of the metals 
which have been partially mineralized by the 
sulphur. The defendants use substantially 
the same elements, compounded and treated 
on principles substantially the same as those 
of the patented article, and produce sub- 
stantially the same product If the addition 
of this percentage of ' sulphur, and also of 
brass-filings, to the complainant's compound, 
was any improvement, it would not authorize 
the use of the patented product improved 
upon, without license from the patentee, any 
more than the patent to Edwin L. Simpson, 
for his improvement in dental-rubber, for 
the purpose of avoiding the odor and taste 
of the sulphm* used in the vulcanizing of 
dental-rubber, would have authorized him 
to* use the invention of Nelson Goodyear. 
Decree for injunction and account. 

[For other cases involTing this patent, see 
note to Jenkins v. Johnson, Case No. 7,271.] 

JBNKINSON (KANE v.). See Case No. 7,607. 



Case Ko. 7,S76. 

In re JENKS. 

[15 N. B. R. 301.] 1' 

District Court, D. Minnesota. March 20, 1877. 

Bankruptcy — Attachmekt— Fees of Sheriff. 

1. A claim by a sheriff for fees and expenses 
in attachment proceedings begun within fear 
months prior to the commencement of proceed- 
ings in bankruptcy will not, as a general rule, 
he allowed. 

2. But where it is conceded that the attach- 
ment conserved the property and benefited ihe 
general creditors, the court will allow such daim. 

In bankruptcy. 

By A. Edgerton, Register: 

Under the above bankruptcy a claim Is 
presented of J. 0. Beeht, sheriff of Ramsey 
county, for service of an attachment upon 
the bankrupt's property previous to the fil- 

1 [Reprinted by permission.] 
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ing of the petition for adjudicaition of bank- 
ruptcy, and for the care and custody of 
property for thirty (30) days after such 
service of attachment. On the 13th of Slay, 
1876, H. Bosworth & Sons, as plaintiffs, pro- 
cured an attachment and summons against 
H. E. P. Jenks, the bankrupt. On the 1st of 
June, 1876, a petition for adjudication, etc., 
was filed, and on the 6th of June, an ad- 
judication was made and warrant issued, 
and on the 13th of June the sheiifC turned 
the property so attached over to the mar- 
shal, with the understanding that whatever 
the sherifE's legal rights might be as to the 
matter of costs, should remain the same as 
if the goods were in his possession; and his 
bill, amounting to sixty-four dollars and 
thirty cents ($64.30), is presented for allow- 
ance by the attorney for the attaching cred- 
itors. The attaching creditors abandoned 
their suit and relinquished all liens which 
they may have claimed to have upon the 
bankrupt's property, by proving their claim 
in the bankrupt court. But the expenses of 
the attachment are sought to be made out 
of the estate through a claim made by the 
sheriff, that he has a lien for his fee upon 
the property attached. 

By the 14th section of the bankrupt law 
[of 1867 (14 Stat. 522)], it is provided that 
an adjudication of bankruptcy and assign- 
ment of the bankrupt's property to an as- 
signee, dissolves all attachments made with- 
in four months before the filing of the pe- 
tition in bankruptcy. It seems to me that 
a dissolution of the attachment is a dis- 
solution of all liens upon the property by 
virtue of the attachment; that the sheriff 
should look to attaching creditors for his 
costs. There can be no doubt of his right to 
do so, and is it not his duty as well? When 
a creditor, knowing his debtor is insolvent, 
seeks to get a preference by attachment, 
instead of attempting to put the debtor into 
bankruptcy, he does it at his own risk, 
knowing tiat the debtor is likely to be, and 
ought to be thrown into bankruptcy. And 
if bankrupt proceedings are instituted to 
prevent a preference being obtained, and 
for a distribution among all the creditors 
pro rata, it is not right that creditors thus 
attempting to obtain preference over the 
rest, shall take from the estate the costs 
of such attempt for preference. If such a 
construction can be sustained, it is an in- 
vitation to all creditors to make an effort 
to obtain a preference in this way; it is 
saying to them that in any event the cost 
of the attempted preference will be taken 
out of the assets of the debtor's estate. 

There has been some ruling to the effect 
that a sheriff has a lien upon the property 
attached up to the time of filing the peti- 
tion in bankruptcy. But a recent decision 
by Mr. Justice Miller establishes to my 
mind the contrary doctrine. In the case of 
Bracken v. Johnson [Case No. 1,7611 U. S. 
Cir. Ct. D. Iowa, Oct.,lS76. In that case the 



attachment at the suit of Johnson was lev- 
ied upon property of the defendant Brown, 
September 23d, 1872. On the 21st of Janu- 
ary, 1873, a petition in bankruptcy was filed 
against Brown. On the 14th of February, 
1873, Brown was adjudged a bankrupt. On 
the 25th of February, 1873, a judgment was 
rendered against Brown in favor of John- 
son for two thousand two hundred and six- 
ty-four dollars and fifteen cents. On the 
28th of February, 1873, execution was is- 
sued, and on the 22d of March, 1873, the 
property was sold by the sheriff for two 
thousand three hundred and forty-nine dol- 
lars and forty cents, the costs of suit and 
sale being included, amounting to one hun- 
dred and seventy-seven dollars and fifty 
cents. On the 22d of March, 1873, the plain- 
tiff Bracken was appointed assignee, and 
received his deed of assignment. He de- 
manded a return of the property from John- 
son, which was refused, and he commenced 
suit in the U. S. district court for the dis- 
trict of Iowa. The district court gave judg- 
ment for the defendant, and the assignee 
appealed to the circuit court of said dis- 
trict. The case was heard before Mr. Jus- 
tice Miller of the supreme court, who re- 
versed the judgment of the district court, 
and ordered judgment for the plaintiff (as- 
signee) for the full amount received by the 
sheriff for the goods so sold, although it 
appeared that one hundred and seventy- 
seven dollars and fifty cents was for costs 
of said sale, and which, of course, included 
the sheriff's costs for levying the attach- 
ment, execution, and for poundage. 

It may be said that the point as to the 
sheriff's lien did not arise in that case, but 
I do not see why the exact amount of 
costs should hav6 been stated, unless that 
question was discussed in connection with 
it; of course it was a small item when com- 
pared with the original claim, but the fact 
that the amount of costs was stated, af- 
fords a strong presumption that the ques- 
tion was incidentally raised and discussed, 
and certainly the decision covers it. When 
the creditor attempted to get a preference 
by resorting to attachment, the learned 
judge remarked that he "was informed by 
the provisions of the bankrupt law that he 
initiated his attachment proceeding subject 
to its being rendered ineffectual by pro- 
ceedings in bankruptcy within four months." 

I disallow the claim, and at the request of 
the attorney for attaching creditors, certify 
the matter to the court for its consideration, 

NELSON, District Judge. The opinion of 
the register in regard to the claim ordinarily 
presented for sheriff's fees in attachment 
proceedings is concurred in; but in this 
case it is conceded by a large majority of 
the creditors that the attachment conserved 
the property and benefited them. For this 
reason the claim should be allowed. 

Ordered accordingly. 
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Case No. 7,S77. 

JENKS et al. v. COX. 

[Holmes, 92.] i 

Circuit Court, D. Massachusetts. Jan., 1872. 

Seamen— "Wages— "Whalixg Votagb —Estoppel. 

1, A seaman, duly discharged at his own re- 
quest from a whaling-ship at a foreign port, is 
entitled to be paid the pro rata part of his lay, 
reckoned according to the value of the catch at 
the home port. 

2. Where the pro rata share of the lay of a 
seaman, dulv discharged at bis own request from 
a. whaling-ship at a foreign port, is jeckoned, 
against his protest, according to the value of the 
catch at such port, instead of at the home port, 
and settlement is made by the seaman on sudi 
valuation, because he can obtain no other, he is 
not estopped by such settlement from afterwards 
claiming the difference between the sum paid 
him and Ms pro rata share of his lay, reckoned 
according to the value of the catch at the home 
port 

[Cited in Coffin v. Weld, Case No. 2,933.] 

Admiralty appeal [by Thomas L. Jenks and 
others] from a decree of the district coiirt 
of Massachusetts in favor of [William Cox] 
the libellant, 

T. K. Lotbrop, for appellants. 

George Marston, for appellee. 

SHBPLBY, Circuit Judge. The libellant 
claims for a balance due to him for his one 
seventy-eighth part or lay in the proceeds 
of a whaling voyage in the bark Covington, 
of which the respondents were owners. The 
libellant was discharged at Honolulu in No- 
vember, 1S63, after having served faithfully 
as mariner and boat-steerer from the com- 
mencement of the whaling voyage in No- 
vember, 1860, to the time of his discharge. 
The settlement was made before the consul 
at Honolulu; and the libellant was paid at 
consular rates, according to the price of oil 
then current in Honolulu, with a deduction 
of two and one-half per cent commission 
to the consul. 

The question raised by the pleadings is, 
whether the libellant, under the circurastan- 
■ces of the case, is bound hy the settlement 
at Honolulu, at prices and rates assumed by 
the consul there, or whether he is entitled 
to a settlement of the voyage at the home 
port, and at home prices. It is agreed in 
the case, that, if he is entitled to recover, 
he is to recover the sum of four hundred and 
seventy-eight dollars and fifty cents wages, 
tieing the amount of the judgment in the dis- 
trict court, and interest thereon to be added, 
that being the difference between the sum 
actually received by him on the settlement 
before the consul, and the amount he would 
have been entitled to receive upon an order 
upon the owners for his lay of the oil, taken 

1 [Reported by Jabez S. Holmes, Esq., and 
tere reprinted by permission.] 
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at the time of his discharge, at the home 
prices. 

In whaling voyages, the shipping-articles 
usually contain a clause, providing, that if 
any officer or seaman shall be prevented 
by sickness or death from performing the 
entire voyage, he shall be entitled to such 
part of the whole amount of his stipulated 
share as the time of his services on board 
shall be of the whole term of the voyage. 

It has also been the usage and uniform 
practice, where seamen serve but part of the 
voyage, to ascertain the time they did serve 
from the shipping-papers or other proper 
documents, and to settle with them in the 
same manner as is expressed by the ship- 
ping-papers in relation to persons leaving 
the ship in consequence of sickness or death, 
unless there should exist a special contract 
or written agreement to the contrary. 

Courts of admiralty have adopted the rule 
provided in the articles for cases of separa- 
tion by death or sickness, by analogy, and 
as in itself just and reasonable, as the rule 
to be applied in other cases of separation 
from the vessel. But if there are circum- 
stances showing that the pro rata settlement 
would not be just and reasonable, or if any 
other mode was fairly agreed upon at the 
time the man left the vessel, the pro rata 
settlement would not be adopted, the object 
of the court being to carry out the intention 
of the parties which they have not express- 
ed. Hathaway v. Jones [Case No. 6,212]. It 
is not important to consider the testimony 
in the record in relation to the cause for 
which the seaman desired his discharge. It 
is immaterial whether he asked for it, as 
he claims, upon a well-grounded distrust of 
the seaworthiness of the vessel, or whether, 
as the respondents aver, he applied to the 
master to be relieved from his contract for 
the performance of the voyage, and to be 
discharged from the vessel solely because 
of his roving and restless disposition. In 
answer to an interrogatory as to the cir- 
cumstances of his discharge, the master, 
whose testimony was taken in behalf of the 
respondents, answers, "He was discharged 
at his own request, by mutual consent." 
The master testifies in substance that, after 
advising the seaman to remain in the ship, 
and still finding him persistent in his desire 
to leave, he told him to come to the United 
States consul's office two days after that, 
and he would settle with him. The consent 
to the discharge was absolute and uncondi- 
tional, and it was necessary that the dis- 
charge itself should be made before the con- 
sul. 

Courts of admiralty will carefully scru- 
tinize a settlement made with a seaman un- 
der such circumstances. Where each party 
acts freely, and the terms upon which the 
contract of service shall be dissolved are 
mutually agreed upon, each party under- 
standing the state of the voyage at the time, 
and contracting for a given amount,— taking 
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into consideration tlie pecuniary terms pro- 
posed, and the probabilities of tlie future, — 
the seaman will be held to abide the set- 
tlement thus made, however disadyantage- 
ous it may prove, on final settlement of the 
voyage, to have been to him. 

The discharge by consent gave the libe- 
lant a right to his lay pro rata of the oil tak- 
en. The difference between the computa- 
tions of the consul and the amount due the 
libellant upon a settlement at home is so 
great, that the libellant ought not to be de- 
prived of that to which he was justly en- 
titled, without positive proof that he has 
relinquished his claim by a settlement which 
was just and fair, made with a full under- 
standing of the matter, and without any du- 
ress. 

The libellant testifies that he went ashore 
on the day of discharge, and told the master 
for the second time that he wished an or- 
der on the owners. "He refused to give it 
to me. We then went to the American con- 
sul's, and I was discharged there; and, 
while being discharged, I told the American 
consul. Captain Jenks being present, that I 
did not think it right or just to pay me off 
Sandwich Island prices. The oaptain said 
he should not deviate; and therefore I was 
paid off Sandwich Island prices." 

The master testifies as follows: "I told 
him to come to the United States consul's 
office two days after that, and I would set- 
tle with him. At the time appointed he 
came there and met me; the consul asked 
him if it was by mutual consent, and he 
said yes; he asked him if the bill was all 
right, read him the amount of it, and asked 
him if it was right, and he said yes. The 
consul reckoned up his bills for the voyage, 
and likewise figured his voyage. I gave 
him the money, and he paid the man off. 
He signed his clearance for all dues and 
demands on the ship at that time. That fin- 
ished the interview, and I let him go." He 
also testifies that when Cox received the 
money he made no objection, made no re- 
marks, did not say any thing, and utterly 
denies that Cox ever had any conversation 
with him at the consul's office, or anywhere, 
upon the subject of an order on the owners, 
or on the subject of the settlement, or the 
terms of the settlement He testifies that 
he doesn't know that Cox examined or look- 
ed at the figures of the consul; that he had 
nothing to say about it; took his money, 
and went off. The consul asked him if it 
was right, and he said it was. The master 
also admits that he discharged ten or twelve 
other men during the voyage, and paid them 
by orders, when they asked for them. 

It certainly does not seem probable that a 
settlement was made in the manner describ- 
ed by the master. It is difficult to believe 
that the settlement was made on the basis 
of Honolulu prices, instead of an order on 
the home port, without any thing being said 
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either to the master or the consul, or by ei- 
ther of them, to the seaman upon the subject 
of the basis on which the settlement was to 
be made. The account given by the master 
is so improbable in itself, that it fails to con- 
vince the court that the libellant's state- 
ment is not correct, — that he protested 
against the payment, and only received it 
because he could get no other settlement. 

There is no pretence that his rights were 
explained to him by the master or the con- 
sul, or any offer made to him to give him an 
order on the owners at the home port. We 
do not therefore think the settlement was 
made under such circumstances as would 
estop the libellant from claiming the bal- 
ance due him, being the difference between 
•the sum paid him and the pro rata share 
of his agreed lay at the home prices. 

Decree affirmed, with costs. Judgment for 
libellant, with interest at sis: per cent 



Case IS'o. 7,S78. 

JENKS et al. v. GARRETS ON. 

[4 McLean, 258.] i 

Circuit Court, D, Ohio. July Term, 1847. 

Pkactioe— Pleading— Default— Proof of Paht- 

NERSniP. 

A default will not be opened, on motion, unless 
accompanied by a plea, sworn to under the rule of 
the court, denjang the signature of the plaintiff 
Laefendant], if the action be on a note. And the 
partnership shall also be admitted without proof. 

At law. 

Mr. King, for plaintiff. 

Mr. Raymond, for defendant 

OPINION OF THE COURT. In this case 
the action was brought upon a note signed 
by G. W. Garretson. on which there was a 
judgment by default The note, it seems, 
was signed by G. W. Garretson & Co. 

A motion was made to open the default, 
without the usual affidavit, on the ground of 
the above misdescription of the note. The 
rule is as follows: "Ordered, that hereafter 
when a default is opened up on motion of 
defendant it shall be held without special 
entry, as a condition of the permission to 
plead, that the defendant shall not question 
the citizenship of the plaintiff or defendant 
and shall not require proof of the co-part- 
nership of the plaintiff or defendant in the 
case, unless he shall forthwith file a special 
plea, verified by affidavit, and denying the 
partnership of either said plaintiff or de- 
fendant respectively, as set forth in the dec- 
laration." And the 36th rule declares "that 
the general issue, unless sworn to, shall ad- 
mit the execution of the instrument on 
which the action was founded." 

The court held that both of these rules 
applied to the case. Motion overruled. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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Case Wo. 7,S79. 

JENKS T. LEWIS. 

[3 Mason, 503.] i 

Circuit Court, D. Maine. May Tenn, 1825. 

AdMIRALTT JTtJKISDICTION — APPEiX— TORT. 

In suits for assaults and batteries on the high 
seas no appeal can be sustained from a decree of 
the district court unless there be an ad damnum 
laid in the libel exceeding fifty dollars. 

[Appeal from the district court of the 
United States for the district of Maine.] 

This was a libel [by Lewis Jenks agaiqst 
Ansel Lewis, Jr.] for damages for an as- 
sault and battery committed on the high 
seas. No sum was laid as an ad damnum in 
the libel; and the district judge having giv- 
en less than fifty dollars as damages [Case 
No. 7,280], the libellant brought the cause 
by appeal to the circuit court. 

Mr, Davis, for libellant 

Mr. Longfellow, for respondent. 

STORY, Circuit Justice. The general jti- 
risdiction of the district court, as a court 
of admiralty, to entertain suits of this na- 
ture, is not contested; and, in my judg- 
ment, is not to be doubted. It is strictly a 
case of tort done on the high seas; and tSe 
jurisdiction of the admiralty over such torts 
has never been denied by the courts of com- 
mon law; and it falls directly within the 
words of the statute of 13 Rich. II. e. 5, 
as "a thing done upon the sea." De Lovio 
V. Boit [Case No. 3,776]. The jurisdiction 
has been recognised and acted upon of late 
years in the high court of admiralty. The 
Ruckers, 4 C. Rob. Adm. 73; The Lowther 
Castle [1 Hagg. Adm. 384]. The difficulty 
in the ^cause arises altogether from a differ- 
ent source. The judiciary act of 1789, c. 20, 
§ 21 [1 Stat 83], allowed appeals from the 
district court "in causes of admiralty and 
maritime jurisdiction, where the matter in 
dispute exceeds the sum or value of three 
hundred dollars, exclusive of costs." By the 
act of 1803, c. 93 [2 Story's Laws, 905 (2 
Stat 244)], the right of appeal was given 
where the sum or value exceeds fifty dol- 
lars. In the case before the court no ad 
damnum is laid, and no particular sum 
claimed, so that the court cannot say what 
in reality is the sum or value in dispute. 
It cannot for this purpose look into the evi- 
dence, and thus ascertain what damages 
ought to be given upon the whole case, for 
that would be to exercise the entire appel- 
late jurisdiction. 

It is suggested, that in the admiralty there 
is no necessity to aver any ad damnum. I 
rather doubt that My impression always 

1 [Reported by "William P. Mason, Esq.] 
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has been, that such is the formal mode of 
proceeding in all cases of personal torts. 
The fourth title in Clerk's Praxis, which 
stated, that, at the foot of the warrant, a 
sum is stated as (Actio £500) refers only ta 
the sum for which bail is to be taken upon 
the arrest In England the warrant pre- 
cedes the libel; and the very naming of a 
particular sum in the warrant shows, that 
the party asserts some definite claim "sum- 
ma in qua actio sit instituta." In our courts 
the libel precedes the warrant, and indeed 
is the foundation of it; and even in Eng- 
land, I apprehend, the libel always states 
an ad damnunl of a specific sum. 4 fJ. Rob. 
Adm. 73, note 1; The Lowther Castle [su- 
pra]. But whatever may be the practice in 
the English admiralty, it cannot govern in 
a case depending upon our own statutes. 
In England, the appellate jurisdiction does 
not depend upon the sum or value in contro- 
versy. The appellate courts have general 
jurisdiction. It is otherwise • here, for the 
appeal is limited by the sum or value in con- 
troversy. Now it appears to me, that na 
appeal can be sustained, in point of juris- 
diction, by the circuit court, unless it is 
clearly shown, that the matter exceeds fif- 
ty dollars. Non constat, that this libellant 
ever claimed so much. The court cannot in- 
tend it; and having omitted to make a 
definite claim, I am of opinion, that the ap- 
peal must be dismissed. Appeal dismissed* 



Case Tfo. 7,S80. 

JENKS V. LEWIS et aL 

[1 Ware (51) 43.] i 

District Court, D. Maine. Nov. 16, 1824. 

Admiralty — Pusading — Assault axd Battery— 
Proof. 

1. An allegation of a combination between the 
master and mate to ill-treat and oppress a sea- 
man, is not supported by proof that each of them 
separately assaulted and ill-treated him, with- 
out some presumptive evidence of concert be- 
tween them. 

2. The rules of pleading in the admiralty do 
not require all the technical precision which is 
required at common law, but they require that 
the cause of action should be clearly set forth, so 
that a plain and direct issue may be made up on 
the charge, and the evidence must be confined 
to the matter put in issue. 

[Cited in The Rhode Island, Case No. 11,- 
745: New Jersey Steam Nav. Co. v. Mer- 
chants' Bank, 6 How. (47 U. S.) 434; The 
Brothers, 7 Fed. 880; The Kendal, 56 Fed. 
238.] 

In admiralty, 

C. S. Daveis, for libellant. 

Fessenden and Deblois, for respondents. 

WARE, District Judge. This is a libel by 
the cook against the master and mate of the 
brig Abeona, for combining to oppress and 
ill-treat the libellant, and various instances 

1 [Reported by .Hon. Ashur Ware, District; 
Judge.] 
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x>t assaults and other ill-usage are specified in 
the libel, both by the master and the mate. 
Upon an examination of the -witnesses, it ap- 
pears that every instance of assault com- 
plained of, was committed either by the 
master alone, or by the mate alone. No 
case was proved in which they were jointly 
xjoncerned; and there is a total failure of 
■direct evidence of any concert, agreement, 
or understanding between the respondents 
to harass or ill-treat the libellant; nor does 
SL presumption of any considei*able force 
arise in favor of the fact, from the whole 
series of torts. Bach particular ease was 
preceded by some real or imaginary prov- 
ocation which was sufficient to account for 
the as^ult, if not to justify it, without 
recurring to any supposed understanding 
^nd concert between the officers, with a 
view to the general oppression or ill-treat- 
ment of the man. Now it is inconsistent 
with every principle of correct reasoning, 
when an adequate cause is shown, to at- 
tribute an effect to a different cause, which 
is unsupported by proof. The libel, there- 
fore, considered as an action for a combina- 
tion in the nature of a conspiracy, fails for 
want of proof. The counsel for the libel- 
lant then contends that it may be supported 
AS an action for a joint assault. The objec- 
tion to this is, that the libel, in its original 
Btructure, is not framed as for a joint as- 
sault. Several of the specifications are of 
Assaults when only one of the respondents 
was on board the vessel, and there can be 
no pretence for charging this as the tort of 
the party absent, unless there is proof of a 
previous concert and understanding be- 
tween the two, that is, unless the combina- 
tion is first proved. The allegation of a 
combination therefore becomes a substan- 
tive allegation indispensable to the admis- 
sion of the testimony in support of the 
greater part of the matter of the libel. 

The rules of pleading in the admii-alty do 
not reqmre all the technical precision and 
Accuracy which is necessary in the practice 
of the courts of common law. But they re- 
quire that the cause of action should be 
plainly and explicitly set forth, not in any 
particular and sacramental formula, but in 
clear and intelligible language, so that the 
adverse party may understand what is the 
precise charge which he is required to an- 
swer, and- make up an issue directly upon the 
oharge. The evidence must be confined to the 
matters put in issue by the parties, and the 
decree must follow the allegations and proofs. 
The main allegation in this case, and that 
which gives unity to the libel, is a combina- 
tion to oppress and ill-treat the libellant. It 
Is the gravamen of the cause, and strictly no 
evidence is admissible unless it tend to prove 
this allegation. The libel might be amend- 
ed so as to assume the form of a libel for a 
joint assault But the evidence will not 
support such a libel. EveiT instance speci- 
fied and proved is a sepaiate assault either 



of the master or mate, and entirely discon- 
nected, in every view, from all the others. 
My opinion is, upon the whole, that the 
present libel cannot be sustained, and must 
be dismissed, but it is dismissed without 
costs. 

[An appeal was dismissed by the circuit court 
in Case No. 7,279.] 
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Case "No. 7,281. 

JENNINGS V. CARSON. 

[1 Pet Adm. 1; i 4 Cranch (8 U. S.) 5, note.] 

District Court, D. Pennsylvania. 1792. 

PRIZK— JURISDJOTIOX OF FeDEKAL COURTS. 

A neutral vessel captured by a privateer dur- 
ing the American war, and condemned in the 
court of admiralty of New Jersey. By the court 
of appeals of the U. S. condemnation reversed, 
and restitution, but not damages, ordered. Car- 
son, one of the owners of the privateer, resided 
in Pennsylvania, The district court of Penn- 
sylvania2 has jurisdiction over the case, and sus- 
tained the suit against the executors of one 
of the owners of the capturing privateer. 

[Cited in Davis v. The Seneca, Case No. 3,650; 
U. S. v. New Bedford Bridge, Id. 15,867; 
The. Isabella. Id. 7,100: The Admiral v. U. 
o S., 3 Wall. (70 U. S.) 612.] 

[This was a libel by Richard Downing Jen- 
nings against the executors of Joseph Carson, 
deceased.] 

Before PETERS, District Judge. 

This is a case, in which the general prin- 
ciples are stated in the proceedings and ex- 
hibits. There are some circumstances, how- 
ever, clearly ascertained by those exhibits, 
which I shall have occasion to mention in 
the course of the observations I shall make 
on the merits hereafter. The libel complains 
of the illegal capture of the sloop George 
[Robert Smith, master], and her cargo, the 
property of the libellant, then and now a 
subject of Holland, during the late war, to 
wit, in July, 1778, by the schooner privateer 
Addition, Aloses Griffin, commander, belong- 
ing to the testator Joseph Carson, and others, 
who are named in the answer of Joseph Car- 
son, in his life time. It is alleged, on the 
part of the respondents, that the vessel cap- 
tured was employed in carrying goods, be- 
longing to the subjects of Great Britain, con- 
trary to the regulations and laws of the then 

1 [Reported by Richard Peters, Jr., Esq.] 

2 The jurisdiction of the district courts, in 
the several branches of judiciary authority allot- 
ted to them, is assigned by the yth section of the 
"Act to establish the judicial courts of the Unit- 
ed States." 1 Story's Laws, 53 [1 Stat. 73]. 
The words, important to this question are "and 
shall also have e.cclusive original cognizance of 
all civil causes of admiralty and maritime juris- 
diction." 
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congress. They rely on the liltel and con- 
demnation in the state court of admiralty of 
New Jersey. The verdict of the jury, ascer- 
taining the facts, and the condemnation by 
the court, and order of sale and for payment 
of nett proceeds to the captors. The sale of 
the vessel and cargo at vendue, and the 
monies being received by the marshal of the 
court, in whose hands, it is said, they now 
remain, in depreciated paper, not having been 
distributed to and among the captors, and 
of course the respondents, or their testator, 
received no part thereof; and therefore they 
allege that the marshal only is chargeable to 
the libellant, and not the respondents or the 
testator. They insist that there was prob- 
able cause of seizure, and therefore the cap- 
tors are not answerable in damages. They 
also plead an abatement to the jurisdiction of 
the court, because they assert that .the sub- 
ject of prize or no prize belongs to the ad- 
rairall-y of New Jersey, and not to this court, 
which has no cognizance of the question, nor 
has it power to effectuate its judgment 
against executors. On the part of the exec- 
utors, particularly, an answer was put in de- 
nying their being chargeable for the torts of 
the testator, which as well as their conse- 
quences die with his person. But, on an ex- 
planation on the behalf of the libellant, that 
he claimed no damages for the tort merely as 
a tort, but sought for restitution of his prop- 
erty only, this point was abandoned by the 
advocates for the respondents. The libellant, 
to repel this defence, and denying in the 
usual form the facts as stated, sets forth the 
reversal of the judgment of the court of 
Jersey by the court of appeals of the United 
States on the 23d of December, 1780, which 
contains a direction to the latter court to 
make restitution of the property with costs 
but not damages. They also join issue on 
the point of jurisdiction; and distinguish be- 
tween a suit commenced in the life-time of 
the testator, and one brought, in the first in- 
stance, against the executor. Five points 
were made by the" advocates for the respond- 
ents: (1) The tort dying with the person. 
(2) The jm-isdiction of this court is not com- 
petent, as it is not a prize court. (3 and 4) 
If a prize court, yet, as the cause originally 
attached in the court of Jersey, that was 
the only court in which the consequences are 
cognizable; and is alone cou^petent to effec- 
tuate the decree of the court of appeals. (5) 
A capture with probable cause is not a sub- 
ject of action for damages. 

The first point being waved brings the 
question to the competency of jurisdiction, 
which, in order as well as necessity, should 
be the first point considered, because, if the 
court has no jurisdiction, it is nugatory to 
enquire into the merits Of the cause. 

On this point, as it first sti-uct me, I con- 
fess I had doubts. The account given by 
Lord Llansfield of the arrangement of the 
court of admiralty in England, as in the 
Case of liindo and Rodney, 2 Doug. 613, 
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note (1 Williams, Abr. 463), produced hesita- 
tion; and my respect for the opinion of that 
great character, as well as the arguments of 
the advocates in the present cause, induced 
a deliberate consideration of the subject. Thff 
division of the court of admiralty, into two- 
sides, prize and instance, until I saw this- 
case, appeared new to me;3 and it is allowed 

3 Notwithstanding this division of the court of 
admiralty of England was not generally known, 
because it had not then appeared so strongly 
marked, as to claim particular attention here, it 
is established from the earliest periods of tiieir" 
judicial history. English common lawyers (and 
too many here) are only occasionally called to in- 
vestigations into admiralty subjects. The in- 
stance court is the appropriate and real, or or- 
dinary, court of admiralty. The prize courtis- 
only brought into activity by wars, and the in- 
cidents produced by them. It would have been 
fortunate for that country, as well as others, if 
that court had oeen one of less business, and of 
course less distinguished by the incessant occa- 
sions for the exercise of its power. It is cus- 
tomary to issue a commission to the same- 
person, who is the ordinary judge of the high 
court of admiralty, on the commencement of 
hostilities. The instance court takes cognizance- 
of the general subjects of admiralty jurisdiction, 
and proceeds agreeably to the civil or Roman 
law, the laws of Oleron, and established "Usages- 
and Customs of the Admiralty," as well as spe- 
cial and local regulations. The prize court has 
exclusive jurisdiction of captures, or prizes, in 
war, and local matters connected therewith. Its 
proceedings are generally according to the laws- 
of nations; though in particular instances it is 
governed by local orders and occasional inter- 
ferences of the executive authority, of disputable 
character, as thev respect the laws of nations. 
The line of distinction between these depart- 
ments of the court is preserved through all the 
proceedings. Appeals are distinct, and made to 
separate tribunals. Prom the instance, they are 
prosecuted before delegates, appointed by the 
king, bv commission issuing out of chancery. 
By 8 Eliz. c. 5, the decision of the delegates- 
is final. Those trom the prize court lie to com- 
missioners of appeal (mostly of the king's coun- 
cil) appointed by the crown for this special pur- 
pose only. By an arrangement, contrary to the 
spirit of their own constitutions, the greater pro- 
portion of these judges of appeals by their orders 
in council, make the laws on which they give 
judicial decisions. In 1748 the judges of the 
courts of "Westminster were added to the com- 
mission for the dispatch of business, but by the 
22 Geo. II. c. 3, no sentence given under a com- 
mission is vaUd, unless a majority of the com- 
missioners present are actually privy counsellors. 
3 Bl. Comm. 70. Their colonial courts are 
branches of the high court of admiralty, to which 
appeals lie frOm the instance side to the courts 
of admiralty in England, or from that of prize, 
to the lords commissioners of appeals. By a 
late arrangement (1801,) the British colonial 
courts of admirolty are placed on a footing more 
independent and just, both as it respects the 
judges and mode of appeal. See the act of the 
British parliament on this subject printed in the 
appendix of Rob. Rep. Cas. 299. "When I de- 
clared this division of the court "appeared new 
to me," I should have said I did not recollect 
it. My mind had been abstracted from the sub- 
ject, by a long occupation in the military and 
political affairs of our country. Having been 
register of the colonial court of admiralty, before 
our Revolution, the knowledge of the English ar- 
rangement of the court, must have been once 
familiar to me; and habits of attention have 
since revived it, though it had been interrupted. 
It is certain, however, that the minutes or rec- 
ords of admiralty proceedings (in this country) 
were uniformly kept without regard to this dis- 
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not to have been generally known, if at all, 
to tbe common lawyers in England, before 
that case was determined. In this country 
it never was known, nor does it appear that 
any new commission was ever transmitted to 
the colonial judge of the admiralty from 
Great Britain before the Revolution, in cases 
of wars between that kingdom and its ene- 
mies. I have traced, from records and other 
authentic information, the proceedings of the 
admiralty court of Pennsylvania, for a pe- 
riod exceeding fifty years: and I have the 
best reasons for believing, that tiie practice 
in other colonies was similar; in all the pro- 
ceedings, prize-suits are called suits civil and 
maritime. During the late war, when w^e 
assumed and effected our independence, the 
proceedings were unaltered in this point. I 
do not find that there is any such distinction 
in any other nation, except it should be found 
In Holland; and of this I much doubt. The 
authority, out of Bynkershoek, produced by 
one of the advocates for the respondent, 
founded on an ordinance of the Earl of Lei- 
cester, shews that there is a court there, 
whose authority is entirely confined to cap- 
tures as prize, and it has no jurisdiction even 
of other maritime cases. This, therefore. Is 
not applicable to a question concerning the 
powers of a court of admiralty; which is al- 
lowed, even in the Case of Lindo and Rod- 
ney to possess jurisdiction in all maritime 
eases: though in England it is said to act 
under a peculiar (and therefore, not a general- 
ly known) organization; I take it, therefore, 
for granted, because the contrary has not 
been shewn, that, in England alone, are these 
distinct branches of the same court to be 
found. In aH the books of reports, in which 
cases of prohibitions to the admiralty are 
mentioned, precedent to the Case of Lindo 
and ^Rodney, these prohibitions are moved 
for and granted generally to the court of ad- 
miralty; though, in a case in Term Reports 
<long after the Case of Lindo and Rodney) 
the distinction is taken (3 Term H. 323; 1 
Williams, Abr. 466), and the prohibition 
moved for to the prize court. This very in- 
stance shews it to be a novelty, in the com- 
mon law courts there; for if it had been 
known as an old practice, the particular desig- 
nation of the prize court, would have been 
unnecessary; and the prohibition would have 
been granted to the admiralty, generally, as 
it ever had been in former cases. Acting as 
we now do in a national, and not a dependent 
capacity, I cannot conceive that we are bound 
to follow the practice in England, more than 
that of our own, or any other nation.4 Cus- 



tinction. Several nations, I now find, have sep- 
arate courts for prize decisions, other than 
the ordinary admiralty or maritime tribunals- 
France has a distinct court Holland distinct 
courts, in several provinces. So also has Spain. 
4 This is a general, but not entirely an accurate 
remark. The practice and laws of Hie admiral- 
ty of England, as they existed before our Revo- 
lution, were particularly imperative to us. The 
arrangement of courts may be different; and 



toms purely colonial were parts of our laws 
even in the times of our connections with 
Britain. I need instance only one, to wit, 
that of the mode of conveyance of femme 
coverts estates, contrary to the laws of Eng- 
land. [Davey v. Turner] 1 Ball, fl U, S.] 
11; [Lloyd v. Taylor] Id. 17. This is a case 
at common law, in which we then were, and 
now are, particularly called to follow their 
rules and practice in general. The admiralty 
proceeds by a law which considers all na- 
tions as one community, and should not be 
tied down to the precedent of one nation; 
though it were more clearly ascertained. I 
shall therefore conclude that, if the powers 
of an admiralty and maritime court are dele- 
gated by congress to this court, those of a 
prize court are mixed in the mass of author- 
ity with which it is invested; and requires 
no particular specification. They are called 
forth, if generally delegated, by the occasion; 
and not by repeated and new interferences 
of government. Nor do I believe that, even 
in England, any new authority is vested; 
though a kind of legal and solemn notice is 
given of a war, in which subjects for the 
prize authority of admiralty may occur. It 
does not begin with their wars, but was pre- 
existent; it does not end with the com- 
mencement of peace, for their books shew 
it to be exercised at any time afterwards. 
Gxjvernment never interferes to put an end 
to it; how then can its power be repeatedly 
necessary to begin it? The fact is, It is in- 
herent in a court of admiralty; and not lost, 
but torpid, like other authorities of the 
court, when there are no occasions for its 
exercise. But here the question arises: 
"Have congress, by their judiciary laws, 
vested this court with general or special ad- 
miralty powers?" Congress have authority 
delegated by the people in the constitution 
in "all cases of admiralty and maritime 
jurisdiction." The words of that part of the 
judiciary law affecting this subject, in which 
the authorities of this court are described, win 
be seen in the ninth section of that law: It 
"shall also have exclusive original cognizance 
of all civil causes of admiralty and maritime 
jurisdiction, including seizures under laws 
of impost, navigation, or trade of the United 
States." It is said, prize or no prize is a 
question of a military, not a civil nature. 
But I find no such distinction in the books. 
3 Bl. Comm. p. 69. Blackstone in his divi- 
sions of courts, does not class that of the 
admiralty as a military, but a maritime 
court; and it will appear, that the jurisdic- 
tion of prize is within its powers; though 
he points out, in cases of prizes in the then 
colonies, that appeals were to members of 
the privy council and others, in consequence 

there are exceptions where our usages, well es- 
tablished, differ from those of that country; 
wherein the "usages and customs of the admi- 
ralty," are not exclusively their own, but adopt- 
ed from those, in many instances, of oliier na- 
tions. 
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of treaties and domestic arrangements. But 
lie says, "The original court, to which this 
question is committed in England, is the 
court of admiralty, without any distinction 
as to the nature of its powers, whether in- 
stance or prize, military or civil. In hook 3, 
p. 108, he mentions the exclusive and undis- 
turbed jurisdiction of the court of admi> 
ralty, in cases of prize, and that court deter- 
mines not according to British laws or prac- 
tice, but,' "according to the laws of nations." 
Should I confine myself merely to the en- 
quiry, whether this could be classed under 
the description of a "civil cause," I should 
think there were grounds to support the idea 
of its being comprehended. In the Case of 
Atcheson and Everitt, Cowp. 382, some light is 
thrown on this view of the subject; because 
It appears, that a civil suit- may, in sub- 
stance, but not form, partake of criminal 
ingredients. So, by parity of reason, may 
a civil case of admiralty and maritime juris- 
diction be mixed with or grounded in trans- 
actions of a military nature; but I do not 
think it necessary nicely to fis this points 
What is, perhaps, of most consequence, is to 
ascertain the intention of congress in dis- 
tributing a power, clearly in them, to their 
judiciary department; and what was said 
by one of the advocates for the libellant 
strikes me as being just and proper, viz. 
that the construction should be made from a 
consideration of all the laws on the subject 
in pari materia. "The court shall also have 
cognizance, &e." that is, being invested with 
criminal powers in certain cases, it shall 
also have civil powers as opposed to crim- 
inal in admiralty and maritime cases. By 
* recurrhig to the 12th, 13th, 10th, 21st, & 30th 
sections of the judiciary laws, it will appear 

5 The period elapsed since this decision has 
been abundantly productive of events, which cen- 
turies, in past times, would have been occupied 
in evolving. We have been too intimately ac- 
quainted with the British prize courts, to have 
any doubts now about their arrangement. They 
are, however, part of the admiralty jurisdiction. 
Their subjects are "maritime acquisitions, earn- 
ed and become due on the high seas," and their 
jurisdiction attaches "ob causam a. re maritima 
ortum." Being the only department of their ju- 
diciary not entitled to our admiration, they fur- 
nish instances in which judicial decisions are 
■directed, and varied by executive interferences, 
in the form of arrettes, or orders of the king in 
council. They do not determine as they ought, 
in all cases, *'accordiug to the laws of nations," 
as Blackstone asserts; but, in too many points, 
according to the ebbs and flows of executive poH- 
<iy and opinion. These originate, are multiplied, 
or diminished, with the chances producing ad- 
verse or prosperous events in wars; and, by sud- 
den and unexpected changes and severities, after 
relaxations of the rigors of their own regula- 
tions, neutrals are plunged into unforeseen diffi- 
•culties, and frequent ruin. To them....who must 
become belligerent, or submit„..the British law 
maxim is degradingly applicable, however indig- 
nantly felt. — "Misera est servitus, ubi jus est 
vagum, aut incognitum." Their instance court 
is still properly separated from that of prize. 
And, being occupied only in private transactions, 
it preserves its purity; and administers impartial 
justice. 



that congress meant to convey all the pow- 
ers, and hi the words of the constitution, as 
they possessed them in admiralty cases; and 
actions or suits in these cases can originate 
only in the district courts. For the forego- 
ing reasons, and some others which might 
be added, I am of opinion that this court 
possesses all the powers of a court of ad- 
miralty, and that the question of prize is 
cognizable before it I have gone thus far 
into the discussion of this point, because I 
believe it is the first 'time it has been ag- 
itated in a federal court I do, therefore, 
decree, adjudge and determine, that the plea 
to the jurisdiction of the court, as not being 
competent to determine prize questions, be, 
and the same is, hereby overruled. As to 
the question on the legality, equity and pro- 
priety of the court's interference in the pres- 
ent suit to effectuate the decree of tTie court 
of appeals, and aU other questions save that 
on which I have determined, I give no opin- 
ion, but hold them under advisement (unless 
the parties agree that I shall proceed under 
the present defect of proof in some points, 
and under some doubts I entertain concern- 
ing them) that an appeal may be lodged in 
the superior court, wherein I confess I 
should prefer an ultimate decision in a cause 
said to be important in itself and extensive 
in its consequences. 8 

[NOTE. After this opinion, the same judge 
dismissed the libel, on the ground that the dis- 
trict court was not authorized to compel the exe- 
cution of a decree of the late continental court of 
appeals. This decision was afterwards affirmed 
in the circuit court (April 11, 1798), hut was 
reversed by the supreme court, at February 
term, 1799 (opinion not reported), so far as the 
same decreed that the district court had no juris- 
diction to carry into effect the decree of the court 
of appeals, and the cause was remanded to the 
district court for further proceedings. Upon the 
second hearing, it was decreed in favor of the 
libellant,- but tiiis decree was reversed by the cir- 
cuit court, and the libel dismissed with costs. 
May 10, 1804. Case No. 2,464. From this de- 
cree the libellant appealed to the supreme court, 
where the sentence was affirmed, in an opinion 
by Chief Justice Marshall. 4 Oranch (8 U. S.) 
2. It was decided that the George and her cargo 
were, previous to the sentence, in the custody of 
the law, and that the court of admiralty, after 
an appeal from their sentence, possessed the pow- 
er to sell the vessel and cargo and hold the pro- 
ceeds. 

[During the Revolution, and until the estab- 
lishment of the present national constitution, the 
several states were vested with tiie sovereignty 
within their respective limits, exclusively of the 

This ease on the" point of jurisdiction went 
up, by consent, to the circuit court The judg- 
ment of the district court being affirmed, it came 
back, for decision upon its merits. But no de- 
cision was ever had, on the merits, by the dis- 
trict court. By consent it returned to the cir- 
cuit court which gave a decision in favour of 
the libellant; from which there is now an appeal 
depending, in the supreme court of the United 
States. This decision is now published, to shew 
that all the powers of a court of admiralty are 
vested in the district court Some of the cases 
which follow have drcumstanees of a mixed 
character, requiring the jurisdiction to be com- 
plete on both the prize and instance sides of the 
admiralty court 
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federative government, composed of their dele- 
gates in congress. The instrument called the 
"Articles of Confederation" was agreed upon 
under the pressure of war, invasion, and difficul- 
ty. Although it was made for their common 
safety, it was a bond so feeble that it had no co- 
ercive obligation. It was treated, when it came 
in collision with state prejudices or partial inter- 
ests, as if it had been obtained by duress. The 
powers exercised under it were submitted to 
with a reluctance highly prejudicial and danger- 
ous, when they assumed, even for the obvious 
benefit of the whole, any decisive authority or 
energy. Courts of admiralty were established 
in each state, by state authority. In many of the 
states the facts were triable byjuries, aswas the 
case in the suit against the sloop George in New 
Jersey. This novelty in admiralty proceedings 
was found, on esperiment, to be incongruous and 
unsuitable. From these state courts of admiralty, 
an appeal lay to a court constituted for the pur- 
pose by congress, to the end (among other mo- 
tives) that no decision should improperly affect 
the rights of subjects of nations with whom a 
good understanding was essential to our inter- 
ests, as well as conformable to our wishes. That 
court was originally composed of members of 
congress; but it was finally filled by judges ap- 
pointed by congress, but not of their body. Their 
decrees were too frequently disputed, and their 
execution impeded by the states or individuals 
affected by them, and some of them are not exe- 
cuted at this day. After the establishment of 
the present federal constitution, the admiralty 
powers were vested' by congress in the district 
courts, wherein the jurisdiction originates. 
From these, appellate cognizance is given to the 
circuit courts, fiom which an appeal, for, final 
decision, lies to the supreme court of the United 
States. Suits were instituted in several of the 
district courts, with a view to effectuate the de- 
crees of the court of appeals, before mentioned 
to have been appointed, under the powers given 
by the Articles of Confederation. Some of these 
suits were carried up to the supreme court, 
where it was determined that the district courts 
had power to effectuate those decrees.] 
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Case l^o. 7,S8S. 

JENNINGS V. MULLER.i 

The KATE MILLER. 

Circuit Court, D. Connecticut. 1876. 

Negligexoe— Tow — Liability op Tug. 

[1. It is culpably negligent for a tug in her 
home port to leave her tow beside a dock where, 
upon the ebbing of the tide, the latter will be in 
danger from a sunken obstruction. The Mar- 
garet, 94 U. S. 494, followed.] 

[2. A general direction that the tow brace off 
from the dock will not excuse the tug when the 
latter was ignorant of the specific danger to 
which the tow was exposed.] 

[3. The liability of a tug for injuries to her tow 
arises from the nature of the service, and exists 
although the contract of towage is not made im- 
mediately between tug and tow.] 

[Appeal from the district court of the 
United States for the district of Connecti- 
cut. 

[This was a libel by Ferdinand MuUer 
and another against the steam tug Kate 

1 [Not previously reported.] 



Miller (Charles Jennings and others, claim- 
ants) for injuries to tow. The district court 
rendered a decree for libellants. Respond- 
ents appeal.] 

Mr. Warner, for appellants. 
Mr. Seymour, for libellants. 

JOHNSON, Circuit Judge. In the case of 
The Margaret [94 U. S. 494], Oct. term, 1876, 
the supreme court of the United States has 
restated the rules of law relating to the 
duties and responsibilities of tugboats. Mr, 
Justice Swayne, in giving the opinion of the 
court, says: "The tug was not a common 
carrier; and the law of that relation has 
no application here. She was not an in- 
surer. The highest possible degree of skill 
and care were not required of her. She was 
bound to bring to the performance of the 
duty she assumed reasonable skill and care, 
and to exercise them in everything relating 
to the work until it was accomplished. The 
want of either in such cases is a gross fault, 
and the offender is liable to the extent of 
the full measure of the consequences. The 
port of Racine was the home port of the 
tug. She was bound to know the channel, 
how to reach it, and whether, in the state 
of the wind and water, it was safe and prop- 
er to make the attempt to come in with her 
tow. If it were not, she should have ad- 
vised waiting for a more favorable condi- 
tion of things. If what occurred was in- 
evitable, she shoXild have forecasted it, and 
refused to proceed." 

Applying the principles thus stated to the 
case now in hand, the fault of the tug oc- 
casioned the loss for which the libellants 
have proceeded. The tug was In her own 
port; the Eugenia was not, but in a port 
with which her master was unacquainted. 
The tug undertook the duty of placing the 
Eugenia in safety at the dock to which she 
was bound. This duty resulted from her 
taking the tow in charge, and we think as 
by special agreement. She is to be charged 
with the possession of the common knowl- 
edge of the harbor, which the navigators of 
the harbor are shown to have possessed, 
generally. That those in charge of the tug, 
in fact did not possess this knowledge is 
in itself a fault for the consequences of 
which she is responsible. It was a fact 
well known to the navigators of the har- 
bor of Bridgeport that the dock at the steel 
works was not a safe place in all its extent 
for a vessel to lie during the ebb tide. A 
former stone wharf had slid into the wa- 
ter and made a hummock, which might 
break a vessel's back or throw her outward 
upon her side as the tide fell. Of this fact 
the master of the tug was ignorant, and 
he thus placed the Eugenia in a position 
where she was exposed to these dangers. 
"When the tide went out, she fell over upon 
her side, part of her deck load slid off inir 
the water, and when the tide came in again. 
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she filled and sank, or rather did not rise 
from the hottom where she was lying. 

Some contention was had as to directions 
claimed to have been given by the captain 
of the tug to the Eugenia to breast off 
from the dock, and which it was claimed 
would have proved her safety from the in- 
jury which she sustained. To this it is a 
suflScient answer that the master of the 
tug, being ignorant of the danger to be 
guarded against, gave the direction without 
any reference to the real source of danger; 
and it was given and received as having 
no particular application to anything pe- 
culiar in the bottom of the place where the 
Eugenia was left It was therefore not 
adapted nor intended to give any special 
warning or instruction as to the manage- 
ment of the Eugenia, and is a circumstance 
of no moment in the cause. The Eugenia 
came to the outside of the harbor of Bridge- 
port in tow of the Terror, under a contract 
with the Eastern Transportation Company 
from New York. The Kate Miller took her 
in tow, under a contract with that company 
from which she was to receive her pay for 
the service. It is, however, well settled that 
the obligation of the tug springs from her 
undertaking the towing of the vessel, and 
does not depend upon the contract being 
or not being with the vessel towed. It re- 
sults from the relation which the tug as- 
sumes to the vessel towed, taking it into its 
entire control, by its possession of the mo- 
tive and directing power. The Deer [Case 
No. 3,737]; The Brooklyn [Id. 1,938]. 

I co'ncur entirely in the ruling expressed 
by Judge Shipman in deciding the case in 
the district court I ought, perhaps, to add 
that I have examined the cases of The 
Belle [Case No. 1,269], and of Dowdall v. 
Pennsylvania R. Co, [Id. 4,038], recently de- 
cided by Mr. Justice Hunt, but do not find 
either of them relevant to the questions in- 
volved in this case. 

There must be a decree for the libellants 
in the usual form, which, if necessary, may 
be submitted for settlement on notice. 



Case "No. 7,283. 

JENNINGS V. PIERCE et al. 

[15 Blatchf. 42; 3 Ban. & A. 361.] i 

Circuit Court, D. Connecticut July 9, 1878. 

Patents— EQDiTr Pi,eai>ing — Ixsufficienct of 
Specification—Experimbntaij Use. 

1. In a suit in equity on letters patent the de- 
fence of the insufficiency of the specification to 
enable the invention to be practised, must be set 
up in the answer, or it cannot be availed of. 

2. The experimental use of an invention, by 
the inventor, as distinguished from its public use, 
considered. 

3. Acts of an inventor, to determine the value, 
utility or success of his invention, are to be lib- 
erally construed, if the acts are not inconsistent 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 3 Ban. & A. 361; and 
here republished by permission.] 
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with the clear intention to hold the exclusive 
privilege. 

[This was a suit by Russell Jennings 
against E. N. Pierce and Charles E. An- 
drews for an alleged infringement of plain- 
tifE's patent] ^ 

Charles R. IngersoU and John S. Beach, 
for plaintiff. 
Charles E. Mitchell, for defendants. 

SHIPMAN, District Judge. This is a bUl 
in equity to restrain the defendants from 
an illegal infringement of letters patent [No. 
56,869], which were granted to the plaintiff 
on July 31st, 1866, for an improved machine 
for swaging the heads of screw augers. 
The application for the patent was made 
December 19th, 1865. The answer avers 
that the alleged invention was in public use 
by the plaintiff and by others, with his 
knowledge and consent, for more than two 
years prior to his application for said let- 
ters patent, and denies that the defendants 
"have infringed or invaded any of his (the 
plaintiff's) rights." Infringement is not sub- 
stantially contested. The dies of the plain- 
tiff have been used by the defendants. 

Upon the trial, the defendants claimed 
that the patent was invalid, because the de- 
scription of the alleged invention and the 
manner of making and constructing the 
same, was not set forth in the specification 
in such full, clear and exact terms as to en- 
able any person skilled in the art to which 
it appertains, to practise the invention or to 
make the patented machine. This defence 
was not set up in the answer, and, therefore, 
is not open to the defendants. Goodyear v. 
Providence Rubber Co. [Case No. 5,583], and 
[Providence Rubber Co. v. Goodyear], 9 
Wall. [76 U. S._] 788. 

The substantial question in the ease is, 
whether the patented invention was in pub- 
lic use by the patentee for more than two 
years prior to the date of the application. 
The plaintiff procured, in 1855, letters pat- 
ent for an improved hand-made auger bit 
He thereafter commenced experiments, to 
determine whether auger bits could be head- 
ed by machinery, an important point being 
so to construct the mechanism, that heated 
cast steel could be swaged before the metal 
had time to chni. About January 1st, 1859, 
he came to the conclusion, as the result of 
experiments with cast iron dies, that this 
difficulty could be obviated, and that cast 
steel auger heads coTild be manufactured by 
swaging; and he then proceeded to perfect 
the mechanism, which consisted, in brief, of 
a die and mould, or a pair of dies, and the 
appropriate machinery by which the dies 
were operated. It is not necessary to de- 
scribe, with accuracy of detail, the succes- 
sive stages of development through which 
the perfected machine progressed. It will be 
sufficient to state the history of .the inven- 
tion very briefiy. The cast iron dies which 
were used at firet broke under the force of 
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the blow of the plunger. Cast steel was 
then tried. A hole was drilled in a solid 
block, having enough solid metal to form the 
three teeth of the die between the places 
which were drilled out. The teeth were 
formed by digging out the metal between 
and around the teeth. In order to drill the 
hole, the metal must be annealed, and it 
was thereby made soft. Consequently, the 
dies wore away under the pressure of the 
plunger, so that the head of the swaged bit 
was too large. To remedy this difficulty, a 
second set of dies were made, in which the 
bits which had been headed were again 
swaged, so as to reduce the size of the 
heads. This seems, however, to have been 
a temporary expedient. In consequence of 
the softness of the iron, the upper tooth was 
apt to bend, and the metal would roll under 
and fiU up the space between the upper and 
the next lower tooth, so that the edge of the 
twisted blank could not enter this space, 
and it was necessary frequently to remake 
the teeth. To avoid this defect, one temper- 
ed detachable tooth was inserted in the die. 
In 1863, a solid block containing two, and aft- 
ei*wards three, detachable tempered teeth, 
was inserted in a space in the die which had 
been mortised out. But the teeth wore un- 
evenly. Finally, after various plans, each 
tooth was inserted separately in its separate 
block, so that each tooth and its block could 
be removed. This improvement was made 
in 1865. During the same time, the press was 
also being altered and perfected. The last 
improvement was made in December, 1865, 
and the application for a patent was forth- 
with sent to the patent office. During all this 
period, the plaintifE was the owner of a fac- 
tory, and carried on his business of manu- 
facturing hand-made augers. He had a con- 
tract to manufacture three hundred bits of 
different sizes per day, but was not able to 
furnish that number. During nearly each 
month from February, 1859, to 1865, in the in- 
tervals of his experiments, he headed bits up- 
on the machine, which, w^hen made perfect, 
were delivered, with the hand-made bits, up- 
on his contract. Prior to November 1st, 1863, 
a great many were imperfect and were 
wasted, and nearly all were worked over by 
hand, or went through the second set of dies. 
The plaintiff usually operated the machine 
himself, but some of his workmen, who were 
sufficiently skilled, occasionally worked on it 
also. During all this period, the plaintiff was 
devoting whatever time he could spare to ex- 
periments upon his invention. He applied 
himself diligently to the task of perfecting 
his machine, as his means and opportunities 
permitted. He ran the machine as an in- 
ventor, but he also tried to get from it what 
he could for his profit, by using it privately 
and with Intentional and effectual conceal- 
ment from the public. Its construction was 
kept secret It was necessarily used in a 
room where there was a forge and where 
there were other workmen, but the public 



was carefully excluded, and the workmen 
were warned of the approach of strangers by 
the ringing of a bell which communicated 
with another part of the factory. When the 
machine was not used, it was covered with 
a cloth. Until 1864, its use vras not profit- 
able. In that year the machine produced bet- 
ter results than it had before, and, between 
November 1st, 1864, and July 10th, 18G5, the 
dies were brought to such a state of perfec- 
tion, as to satisfy the plaintiff that the 
process of forging bits by dies, at one opera- 
tion, could be advantageously performed, as 
compared with the process of hand forging. 

It is manifest that the use of the dies, and 
of the machine, in the state in which they 
were, from time to time prior to December, 
1865, was mainly an experimental use, and 
that the plaintiff used them, as an inventor, 
for the purpose of perfecting the invention 
and of testing its value. The use for profit 
was incidental and subordinate to the ex- 
perimental use, and the entire use may, with 
propriety, be considered as experimental. 
The use was not public use, within the mean- 
ing of the statute, that is, a use for profit, as 
distinguished from a use for experiment and 
for testing the value of the invention. 

When the patent was applied for, the de- 
tachable teeth and detachable backs were 
not mentioned in the specification, and, sa 
far as teeth and dies are concerned, the pat- 
ent was granted for the invention as it stood 
prior to November, 1863, before the last im- 
provements were added. It is claimed, that, 
if the invention, as patented, was in j)ublic 
use by the patentee, or on public sale, with 
his knowledge and consent, for more than 
two years before the date of the application, 
such patented invention had thereby become 
the property of the public, notwithstanding 
experiments were, being made during such 
two years, and subsequent unpatented im- 
provements were added prior to the date of 
the application. This is true. But the de- 
fendant has still failed in establishing that 
the ijivention, as patented, in the state in 
which the dies were prior to November, ISQS, 
had been in public use more than two years' 
prior to December 19fch, 1865. The use of the 
invention," as patented, was experimental, for 
the purpose of testing Its value. 

Acts of an inventor, to determine the value, 
utility or success of his invention, are to be- 
liberally construed, if the acts are not in- 
consistent with the clear intention to hold 
the exclusive privilege. "Public use of an in- 
vention, unless by the patentee himself, for 
profit, or by his consent and allowance, will 
■ not work a forfeiture of his title, as such 
forfeiture is not favored, unless it clearly ap- 
pears that the use was solely for profit, and 
not with a view of further improvements, or 
of ascertaining its defects, or for any other- 
purpose of experiment in reducing the inven- 
tion to practice." Jones v. Sewall [Case No. 
7,495]; Pitts v. Hall [Id. 11,192]; Agawam 
Co. V. Jordan, 7 Wall. [74 U, S.] 583. It. 
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would be a liarsh limitation of the Btatutoi*y 
lights of an inventor, which should give to a 
naked infringer the privilege of using an in- 
vention, because the patentee had attempted, 
in good faith and in secrecy, to incidentally- 
make his experiments of some pecuniary 
benefit, while he was patiently endeavoring, 
amid many failures, to remedy the defects of 
the machine, test its value, and ascertain 
whether it could be used advantageously, 
and whether it ever would be of any benefit 
either to himself or to the public. Courts 
have not favored this ground of forfeiture, 
and have required clear evidence to estab^ 
lish the fact that the use was not experi-- 
mental. In this case, I am satisfied that the 
evidence is not of that character which has 
ordinarily been required to prove that an 
inventor had, by his own acts, forfeited his 
right to the exclusive ownership of the in- 
vention. Let there be a decree for an injimc- 
tion and an account. 



Case No. 7,S84. 

JENNINGS V. WASHINGTON. 

[5 Granch, 0. 0. 512.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1838. 

Slavbrt — ^Nightly Meetings — ^Prohibition. 

The corporation of Washington, under the pow- 
er to restrain and prohibit the nightly and other 
disorderly meetings of slaves, free negroes, and 
mulattoes, has a right to prohibit them from be- 
ing out aftei ten o'clock p. m. 

Appeal from the Judgment of a justice of 
the peace against the appellant [Mary Jen- 
nings], who was a free mulatto, for the pen- 
alty of $10, for being out after ten o'clock 
at night, contrary to a by-law of the corpo- 
ration. 

Mr, Dermott, for appellant, contended that 
the corporation had no authority to prohibit 
free persons of color from being out after 
ten o'clock at night. The charter only gives 
them power to restrain and prohibit disor- 
derly meetings of free colored persons. 

But THE COURT (nem. con.) was of opin- 
ion that the by-law in question was justified 
by the clause in the charter which gives 
the corporation power "to restrain and pro- 
hibit the nightly and other disorderly meet- 
ings of slaves, free negroes, and mulattoes." 
Judgment affirmed, with costs. 



JBNNISON (UNITED STATES v.). See 
Case No. 15,475. 



Case No. 7,S85. 

JENNY v. CHASE. 

[1 Cranch, O. O. 443.] i 

Ourcuit Court, District of Columbia. July 
Term, 1807. 

Equity Pkactioe— Injonctios—Slave. 
An injunction to prevent a person from taking 
away a colored woman, who has sued for her 



1 [Reported by Hon. William Cranch, CIdef 
Judge.] 



freedom in this court, will hot be granted upon a 
mere statement of the plaintiff's apprehension. 

Bill for injunction to prevent the defendant 
[George Crase] from taking away the plain- 
tifiC [a negress] out of this county, until h»3 
appears and answers a suit at law to try the 
right of freedom. Injimction refused. Dfr. 
fendant not a resident of the cotmty of Alex- 
andria, nor of the District of Columbia. 

The plaintiff merely states her apprehen- 
sion. 
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Case No. 7,386. 

The JENNY JONES. 

[Deady, 82.] i 

District Court, T). Oregon. July 11, 1864. 

Shippisg — Jettison of Cakgo— Pilot. 

1. Where a jettison of cargo becomes necessary 
for the safety of the vessel, the owner and ves- 
sel are liable for the loss, if the i)eril of the ship 
is directly attributable to the want of diligence 
or skill upon the part of the master or crew. 

[Cited in The Ontario, 37 Fed. 222.] 

2, Where a vessel came into the Columbia 
river without a pilot and without any imperative 
necessity for so doing, and owing to the want 
of knowledge on the part of those in charge of 
her, as to the usual state of the tide and wind 
at that season of the year and time of day inside 
of Cape Disappointment, such vessel was thrown 
upon Sulphur Spit, and was compelled to throw 
over a part of me cargo, the owner and vessel 
were held liable for the loss, because the same 
was directly attributable to the unskillftilness 
and ignorance of the master in attempting to 
cross the bar when and as he did. 

In admiralty. 

David Logan, for libellants. 
Lafayette Grover, for claimant 

DEADY, District Judge. Janion, Green 
and Rhodes, of Victoria, bring this suit to 
recover the value of certain goods shipped 
by them on the schooner Jenny Jones, 
from Victoria to Portland, and not delivered. 
The Mbel was filed July 6, 1864. The re- 
spondent and claimant, James Jones, appear- 
ed and answered the libel on July 7, and by 
consent of parties, the cause was set for 
trial at once. By the pleadings it is ad- 
mitted, that the schooner, on May 10, 1864— 
the claimant being both owner and master- 
sailed from Victoria for Portland, having on 
board two hundred mats of sugar and ten 
hogsheads of ale belonging to the libellants, 
to be delivered to their consignees, Ladd, 
Reed & Co., at ■ the latter port; that the 
claimant signed the usual bills of lading, 
and was to receive certain freight and. prim- 
age for the carriage of the goods; and that 
the goods were never delivered. As an ex- 
cuse for the non-delivery of the goods, the 
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trict Judge, and here reprinted by permission.] 
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claimant pleads in his answer, "that on May 
14, 1864, said schooner being properly in the 
pursuit of her voyage, by the dangers and 
perils of the sea, stress of weather and the 
unavoidable causes of accident connected 
therewith, and without negligence of the re- 
spondent, was thrown upon the shoals and 
a sand spit at the entrance of the Columbia 
river, * « * in the midst of the breakers 
therein, and then was momentarily in dan- 
ger of total wreck of said schooner, and loss 
of all her cargo, and the crew and pass- 
engers," and that to save the vessel, crew 
and passengers, the claimant then and there 
caused the goods of the libellant, together 
with other goods on board, to be thrown 
overboard. The answer also denies negli- 
gence, and that the goods were of the value 
aUeged in the libel— ?858.70. On the trial 
it was admitted that on the day of the wreck, 
May 14, the pilot boat of the Columbia river 
bar, was inside the bar, and that the pilot 
thereon saw the schooner approaching, and 
would have gone out to her, but the wind 
would not permit; and, also, that the goods 
were of the value alleged' in the libel. The 
bills of lading were produced and contained 
the clause: "the dangers of the sea only ex- 
cepted." A number of witnesses have been 
examined, ineludmg the claimant, and one of 
the crew of the schooner— Richard Downie— 
touching the propriety of the schooner's at- 
tempting to cross the bar when she did with- 
out a bar pilot, and the necessity of the jet- 
tison. 

On the argument, it was practically ad- 
mitted by counsel for libellants, that after 
the schooner struck or grounded, it was 
necessary to throw over the cargo to get her 
off and save the lives of the passengers and 
crew. The schooner was heavily laden with 
pig iron, the goods of the libellants were 
stowed on top, and it was necessary to 
throw out most of the cargo, to lighten the 
vessel over the sand spit on which she 
grounded. The right to recover turns upon 
the question of whether the schooner was 
properly navigated in crossing the bar as she 
did. The evidence bearing upon the ques- 
tion, establishes the following facts: That 
the Jenny Jones, with assorted cargo and 
twenty passengers, after a voyage of three 
days from Victoria, made the offing near 
the mouth of the Columbia river, about seven 
o'clock p. m. of May 13; that the pilot boat 
was inside of Baker's Bay, but could not be 
seen from the schooner; that there was a 
smart northwest breeze outside, and the 
vessel was in good condition and well pro- 
vided, so far as appears; that the schooner 
stood off the mouth of the river until half- 
past four o'clock in the morning, when she 
stood in for the bar with a fresh breeze from 
the northwest, where she arrived about six 
o'clock, and sailed in the north channel, hav- 
ing about twenty minutes before set a signal 
for a pilot, without, however, delaying on 
that account; that about a mile inside the 
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bar and near Cape Disappointment, it is nec- 
essary to haul to the northward, and at this 
point the wind died away, and the schooner 
met the ebb tide with very heavy rollers, two 
or three of which struck her on the port bow, 
and drove her over on Sulphur Spit, on the 
soutli side of the channel; that finding the 
schooner going on to the spit sideways, the 
sailing-master, Spenser, turned her head on, 
in the hope of being able to drive her across 
It into the south channel, but the water was 
too shallow, and the schooner grounded at 
about half -past seven o'clock; that about sev- 
en o'clock p. m. of the same day, after throw- 
ing over about two thirds of the cargo, the 
vessel with the flood tide and a fresh breeze, 
got over the spit into the south channel, and 
reached Astoria that evening, leaking and 
considerably damaged. That from the nau- 
tical almanac it appears that on May 14, flood 
tide on the bar would commence about one 
o'clock a. m. and run for six hours, and again 
about one o'clock p. m. and run for same 
time; that, in fact, the duration of the flood 
tide on the Columbia river bar is governed 
by the stage of the water in the river, and the 
strength and duration of the northeast winds, 
and that sometimes owing to these causes the 
flood tide is scarcely perceptible; that during 
some .weeks in the months of May and June, 
owing to the melting of the snow in the 
mountains, there is always high water in the 
Columbia river, and a strong current out- 
ward at the mouth; that this year the rise 
in the Columbia came early, and was stronger 
than usual at the time the schooner came in, 
and for that reason the flood tide did not run 
more than four or five hours on the morning 
of May 14; that although a northwest wind 
is a fair one for a vessel bound in, yet in the 
morning, in the spring season, it often dies 
away near Cape Disappointment, and then you 
meet a northeast wind inside; but in the aft- 
ernoon a vessel is most likely to carry the 
northwest wind . to Astoria, several miles 
above Sulphur Spit, at which point the dan- 
gers of the navigation cease, and not before; 
that the claimant is not an experienced sea- 
man, and has but little knowledge of the 
Columbia river bar, but that he relied upon 
Spenser, his sailing-master, who had taken 
the schooner out over the bar in April pre- 
vious, and about a year before had taken 
some small craft in and out a few times; and 
that several persons of more or less experi- 
ence in crossing the bar, testified on the trial, 
that under the circumstances they would have 
done as the claimant did, and attempted to 
bring the schooner in without a pilot. 

Upon these facts the question arises, was 
the jettison the result of unavoidable acci- 
dent, or may it fairly be attributed to the 
want of skill and prudence in the navigation 
of the vessel? The contract and business of 
the claimant was that of a common carrier, 
and the law wisely imposes upon him the 
duty of using all reasonable skill and pru- 
j dence in the performance of his undertak- 
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ing. Tlie clause in the bill of lading— "the 
dangers of the sea only excepted," does not 
limit the liability of the carrier. The law, 
in exempting a common carrier from re- 
sponsibility for unavoidable accidents, silent- 
ly attaches such a clause to all contracts 
for the carriage of goods for hire. But if 
the loss is directly attributable to human 
agency, then it is not caused by unavoidable 
accident, whatever may be the immediate 
cause of such loss. For instance, although 
it be admitted that the loss of the goods was 
unavoidable at the moment they were 
thrown over, yet if the goods were placed in 
this peril and necessity by the want of or- 
dinary diligence— reasonable skill and pru- 
dence—in navigating the schooner under the 
circumstances, the loss is directly attributa- 
ble to human agency, and the carrier is lia- 
ble. Story, Bailm. § 512. Was the master 
justifiable in coming in without a bar pilot? 
As far as the pilot is concerned, he had a 
legal right to do so, but so far as shippers 
are concerned, if he omitted to take a pilot, 
except under circumstances of imperative 
necessity, he took the risk of all accidents 
which are attributable to that cause. Un- 
der such circumstances the master, owner 
and vessel are liable to the shipper for any 
injury resulting from a want of that knowl- 
edge which might have been obtained by 
the employment of a pilot concerning the 
condition of the tides, currents, winds, 
shoals, or other matters afEecting the navi- 
gation of the river. There was no impera- 
tive necessity for bringing the schooner in 
without a pilot. Taking half tide as the 
proper time to come in, so far as the tide is 
concerned, the schooner should not have at- 
tempted to come in before four o'clock a. m., 
May 14. This was about daylight when the 
schooner was yet some distance at sea. But 
for another reason it was not proper to at- 
tempt an entrance until the afternoon of 
that day, because in the morning, a vessel 
was liable to lose the wind behind Cape Dis- 
appointment, and at the same time meet a 
strong ebb tide by reason of the unusual 
current in the river. I do .not think the 
master ought to have expected a pilot to 
take him in before the floodtide in the after- 
noon of May 14, as that was really the first 
time it could be safely undertaken after the 
schooner reached the bar. It appears that 
it is not unusual for a vessel to lay off the 
mouth two or three days for a pilot. If there 
was a steam tug on the bar, as there ought 
to be, there would be no necessity for delay 
in piloting in a vessel, except in rare instances. 
Counsel for claimant maintain that Spenser 
is shown to have been a competent pilot, al- 
though not a licensed one, and that is suffi- 
cient. The evidence upon this point does not 
satisfy me of that fact The master testifies 
that he signaled for.a pilot twenty minutes 
before he went in, and unless this was in- 
tended at the time as a mere make-believe, it 
indicates pretty plainly that he thought he 



needed one.- Spenser may have been as able, - 
with the assistance of a chart, to follow the 
channel, as any one. But he does not appear 
to have been acquainted with the local causes 
that affected the flow of the tide, or the pe- 
culiarities of the wind at certain seasons of 
the year and times of day, and upon knowl- 
edge of these-, and the like, depends, in a 
great measure, the competency of a bar pilot. 
But admitting that Spenser was competent to 
navigate the schooner on the occasion, with' 
reasonable skill and prudence, did he do so? 
I think not He was probably ignorant of 
the impropriety of attempting to cross the bar 
on the last of a flood tide, because he was 
unaware of the unusually strong current in 
the river, and the prevalence of the north- 
east wind on the inside. But all these facts 
were known to the local pilots, and if the 
master had availed himself of this knowledge 
by the employment of one of these, as he 
was bound to, the loss, so far as can be seen, 
would not have occurred. Upon the concur- 
rent testimony of the witnesses as to the usual 
condition of the tides, current and winds, at 
that season, it appears quite probable that 
the vessel came in at an improper time of the 
day and stage of the tide, and the result of 
the experiment proves sudti to have been the 
• fact The freshet in the Columbia was earlier 
than usual this year— a fact of which Spenser 
appears to have been ignorant. Had this 
been otherwise the flood tide might have last- 
ed until the schooner reached Astoria, and 
thus carried her by the spit after she lost 
the northwest wind. I find that the jettison 
of the libellant's goods, although unavoidable 
at the time, was nevertheless the direct con- 
sequence of the conduct of the master, in en- 
tering the river at an improper time of tide 
and wind, which might have been avoided by 
waiting a reasonable time for a qualified pi- 
lot, and that therefore the claimant and 
schooner are both liable to the libellants for 
the value of the goods with legal interest 
from the time they should have been deliv- 
ered—say May 20, 1864. 

It will be observed, that in coming to this 
conclusion, I have not given much heed to 
the testimony of certain witnesses, who de- 
clared that if they had been in command of 
the schooner, under the circumstances, they 
would have brought her in without waiting 
for a pilot. They might have done so, and 
doubtless think they would, but if they had, 
and a similar loss of cargo had been the con- 
sequence, they would have been liable for it. 
The law imposes a certain obligation upon a 
common carrier. He must use ordinary dili- 
gence to avail himself of the knowledge and 
means necessary to transport safely the goods 
bailed to him. Whatever these witnesses 
may think or say they would have done un- 
der like circumstances, it is manifest to my 
mind that the risk incurred in bringing the 
schooner in when she was without a compe- 
tent pilot, was xmnecessary, and betrayed a 
reckless disregard of duty or a want of rea- 
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sonable still and knowledge on the part of 
the claimant Decree, that the lihellant re- 
cover the sum of §858.70, with legal interest 
from May 20, 1864, with costs. 



Case No. 7,S87. 

The JENNY LIND. 
[3 Blatchf. 513; i 35 Hunt, Mer. Mag. 452.] 
Circuit Court, S. D. New York. Sept 10, 1856. 
Admiralty— Parties— Mortgage on Vessel— De- 
fault — Possession. 

1. It is a common practice, in equity and ad- 
miralty courts, to permit a party who becomes 
interested in the subject matter of a htigation 
during its pendency, to come in and protect his 
interest if application is made within a reason- 
able time. 

2. Where, the day after the levying of an at- 
tachment issued by the district court on a libel 
in rem against a vessel, there was a default in 
the payment of an instalment due on a mortgage 
on the vessel, hdd, that such default gave to the 
mortgagee the right to the possession of the ves- 
sel, and that it was proper to permit him to 
come in and defend the suit 

[Cited in Chester v. Life Ass'n of America, 
4 Fed. 492; The Two Marys, 10 Fed. 92o, 
12 Fed. 134.] 

3. Under the statute of New York (2 Rev. 
St p. 493, § 2), which gives a lien on a domestic 
vessel for supplies furnished to it but provides, 
that if the vessel departs from the port at 
which she was when the debt was contracted, 
to some other port within the state, the debt shall 
cease to be a hen at the expiration of twelve days 
after the day of such departure, daily voyages 
with passengers and freight from New York to 
Haverstraw, touching at Sing Sing and Tarigr- 
town, are departures, within the meaning of the 

statute. „^ „ , ^nrr-. 

[Cited in The Arctic, 22 Fed. 127.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, to recover for a running account of 
stores furnished to the steamboat Jenny Lind, 
commencing April 29th, 1854, and endmg Oc- 
tober 19th, 1834, and amounting in the aggre- 
gate to $156.27. The claimant [Dennis Har- 
ris] was mortgagee of the vessel, and, on 
application to the disti-ict court, was allowed 
to come in and defend, and obtained a dis- 
charge of the vessel from the attachment, on 
giving the usual bond. The district court 
dismissed the libel, and the libellant [Albert 
Van Winkle] appealed to this court 

Dennis McMahon, for libellant. 

William J. Haskett, for claimant 

NELSON, Circuit Justice. The default In 
the payment of one of the instalments due 
on the mortgage occurred on the 21st of Oc- 
tober, 1854. This gave to the mortgagee the 
right of possession, and happened the day 
after the levying of the attachment under the 
libel. It has been urged that, as the claim- 
ant had no present right to the possession at 
the time the vessel was seized, he was im- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



properly allowed to come in and defend. The 
position cannot be maintained. A party be- 
coming interested in the subject matter of 
the litigation, after the institution of the suit, 
may be admitted to come in and protect his 
interest, if application is made within a rea- 
sonable time. This is a common practice, 
both in the admiralty and equity courts; and 
it would be very unjust, besides leading to 
vexatious litigation, were the rule otherwise. 
The party would necessarily be driven to a 
cross suit. 

It was also urged, that a mortgagee had not 
such an interest in a vessel, as would author- 
ize him to appear and defend. How this 
would be, in a case where the right to the 
possession did not exist, it is not matei-ial to 
determine. In this case, the right of posses- 
sion existed; and, not only so, but the vessel 
was reduced to actual pc^session, and the 
mortgagee had a right to hold it for the sat- 
isfaction of his debt. 

It was also urged that assuming that the 
mortgagee had the right to come in and de- 
fend, for the purpose of protecting his inter- 
est still the libellant has shown a valid Hen 
upon the vessel, which the court should en- 
force. The J«my LiBd was a domestic ves- 
sel, and a lien for the stores depends upon 
a local law. The statute of New York, 
giving the lien (2 Bev. St. p. 493, § 2), provides 
that if the vessel shall depart from the port 
at which she was when the debt was con- 
tracted, to some other port within the state, 
the debt shall cease to be a lien at the ex- 
piration of twelve days after the day of such 
departure. During the period within which 
this account accrued, the Jenny Lind was 
engaged in the daily transportation of pas- 
sengers and freight from New York to Hav- 
ersti-aw, touching at Sing Sing and Tarry- 
town, Westchester county. It has been re- 
peatedly held, that voyages to this extent 
were departures, within the meaning of the 
statute; and, if the twelve days elapsed be- 
; fore the libel was filed, the lien ceased. 

I think that the decree below, dismissing 
the libel, was right, and should be afSrmed. 

JENNY LIND, The (WILLIAMS v.). See 

Case No. 17,723. 
JENSEN V. The UNA. See Case No. 14,331. 

JENTHER (UNITED STATES v.). See 
Case No. 15,476. 



Case Wo. 7,S88. 

JERBY V. ONE HUNDRED AND NINETY- 
FOUR SLAVES. 
• [Bee, 226.] i 
District Court, D. South Carolina, May, 1806. 
Salvage— Cargo op Slaves. 
One fifth decreed, the danger not having been 
very great and it being easier to remove ne- 
groes than any other sort of cargo. 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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In admiralty. 

Before BEE, District Judge. 

The brig Swan, Smith, master, on the 10th 
instant, early in the morning, got aground 
at the distance of six miles from the shore 
of Bull's Island, on this coast She had on 
board a cargo of 194 slaves. At nine o'clock 
in the morning of the same day, sh^ was 
seen by Captain [William] Jerby of the 
schooner Victory, who, observing signals of 
distress, bore down to the vessel, and, after 
some conversation, agreed to take the crew 
and cargo of negroes on board his schooner. 
The boat and crew of each vessel assisted 
in nearly equal degree, and the business was 
completely effected by eight o'clock in the 
evening: on the following morning at ten 
o'clock they all arrived safe in Charleston. 
It appeared in evidence that another vessel 
had passed them previously without afford- 
ing relief. It was also in proof, that before 
the Victory came in sight, the supercargo 
of the brig had gone to Charleston in the 
small boat, to procure assistance, and re- 
turned the nest morning with two vessels 
for that purpose; but, on finding the brig- 
abandoned, he came back to Charleston. 
The negroes saved have been appraised by 
order of the court, and are valued, with the 
consent of parties, at thirty-eight thousand 
eight hundred dollars. The service render- 
ed upon this occasion was great, and, at the 
time, was considered by the captain and 
crew of the brig as essential to the preser- 
vation of their lives, and those of the ne- 
groes. Another vessel had neglected the 
signal of distress; and it is hardly possi- 
ble that the negroes could have been pre- 
served during the night, that succeeded their 
deliverance; for the waves beat over the 
brig in such a way that many of them 
must have been washed overboard. The 
supercargo would have returned too late to 
effect what was done by the people of the 
Victory: Captain Jerby must be considered, 
therefore, as the means of rescuing them 
from most imminent peril. The risque, in- 
deed, does not appear to have been great, 
for the vessels kept at a" safe distance from 
each other. Twelve hours were sufficient 
for the business, and the schooner did not 
go at all out of her course. Prom the na- 
ture of the cargo, too, it is evident that the 
trouble of conveyance from one vessel to 
the other was little in comparison to that of 
hoisting goods out of the hold of a vessel, 
and putting them on board another lying 
alongside; besides that, in the latter case, 
much damage is risqued to the vessel of 
the salvors, if the sea, as upon this occasion, 
run high. 

This case resembles that of Taylor v. 
Twenty-Five Thousand Dollars [Case No. 
13,807], more than it does any other de- 
cided by me. Some that have been quoted 
were instances of derelict, saved by great 
labour and risque; and in such I have given 
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one half of the value by way of salvage. 
But the circumstances here will not justify 
any such' proportion. In the case of The 
William Beckford [3 C. Rob. Adm. 355], de- 
cided by Sir William Scott, greater exertions 
were made, and more danger incurred; yet 
among the numerous salvors not quite a sev- 
enteenth part was divided. In Taylor's Case 
[supra], the amount saved was 25,000 dol- 
lars; the time employed was nearly the 
same as in this instance; and the risque cer- 
tainly greater. I decreed one fifth by way 
of salvage, and all parties were satisfied. 
I acted then with great deliberation, and I 
have carefully compared the circumstances 
of that case with this. Seeing no reason to 
deviate from the principles there establish- 
ed, I decree the same proportion of one 
fifth to the libellant on the present occa- 
sion. Let costs of suit be paid by the claim- 
ant 



Case ITo. 7,S89, 

The JEREMIAH, 

[10 Ben. 326.] i ^ 

District Court, S. D, New York March, 1879. 

Collision at Sea off Bakxegat — Sailing Ves- 
sels — Evidence — Refeiiesce. 

1. A collision took place in the night between 
a schooner and a brig, o£E Barnegat. The wind 
was E. N. E. and the schooner was sailing N. 
by E. and the brig was sailing S. by W. The 
schooner alleged tiiat she saw the brig a lit- 
tle on her lee bow; that she kept her course; 
that the brig luffed and came into her, striking 
her on the port side. The brig alleged that she 
made the schooner a little on her starboard bow, 
being about three-quarters of a mile away, and 
showing no light; that the brig then luffed about 
three points; that the schooner then also changed 
her course across the bows of the brig and thus 
caused the collision. Held, that the evidence of 
the witnesses on the brig as to a change of course 
on the part of the schooner did not overpower the 
positive evidence of the master of the schooner, 
who was at her wheel, that her wheel was not 
changed, but that she kept her course. 

2. What the witnesses from the schooner tes- 
tified as to what they saw of the navigation of 
the brig agreed with the evidence from the brig 
as to what she did, except as to the time when 
it was done. 

3. The story of the brig's witnesses as to the 
alleged cliange of course of the schooner was 
not sustained. 

4. The evidence of the master of the schooner 
as to the position of the brig when she was 
seen was more to be relied on than was the 
evidence of tiie men on the bow of the brig as 
to the position of the schooner when seen, be- 
cause he had the masts of his vessel to range 
her by. 

5. On the evidence, the collision was due to 
careless observation on board the brig, and to 
the change of course which she made by lufi5ng, 
instead of porting, and she was in fault and was 
liable. 

In admiralty. 

D. McMahon, for libellants. 
W. R. Beebe, for claimants. 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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CHOATE, District Judge. This is a libel 
by the owners of the schooner P. A. Sanders 
against the brig Jeremiah to recover dam- 
ages for the loss of the schooner by a colli- 
sion with the brig. The collision took place 
about six miles off the Jersey coast, a little 
to the north of Barnegat, about three o'clock 
in the morning of the 16th of March, 1876. 
The schooner was bound on a voyage from 
Virginia to New York with a load of wood. 
The brig was bound on a voyage from New 
York to Cardenas and was light. 

The case, as stated in the libel, is that the 
night was clear and starlight, the wind blow- 
ing about a five-knot breeze from or about 
E. N, E.; that the schooner was close-hauled, 
sailing by the wind about N. by E.; that the 
brig had the wind free and all sail set; that 
when the brig was first seen she was to the 
leeward of the schooner, bearing directly 
down on her, but so as to have cleared the 
schooner by keeping ofE a little; that instead 
of doing so she came directly down on the 
schooner, striking her on the port side be- 
tween the foremast and the forerigging; that 
the collision was caused by the negligence of 
those in charge of the brig, by not keeping a 
good lookout and in not keeping off, and in 
a general recklessness in her navigation. 
The answer of the brig is that the night was 
clear, the wind about E. N. E., a four-knot 
breeze, the brig on a course S. by W.; that 
the lookout reported a vessel on the star- 
board bow; that they saw her sails, but no 
light, and she was then about three-quarters 
of a mile away; that she bore about half a 
point on the starboard bow of the brig, and 
immediately the mate, whose watch it was, 
gave an order to luff, which was done, and 
she came up about three points, thus bring- 
ing the schooner three to three and a half 
points on the starboard bow of the brig; 
that owing to this change of course it be- 
came necessary to haul in the braces, and 
the lookout was called to assist in doing so, 
and that this had scarcely been completed 
when it was discovered that the schooner 
had changed her course and was standing 
directly across the bows of the brig and was 
only a few feet distant from her, and in- 
stantly thereafter the collision took place; 
that tiie collision was caused by the fault of 
the schooner in not keeping her course, in 
not keeping a good lookout, and in changing 
her course and standing across the bows of 
the brig, and in not having proper lights, 
and in not having them properly burning. 

Captain Leek, the master of the schooner, 
was at the wheel, and he testifies that he 
was sailing by the wind close-hauled, head- 
ing about N. by E.; that he had two men 
forward, one of whom, "Wright, was acting 
as lookout; that the lookout reported "a 
vessel to leeward;" that almost at the same 
moment he saw the vessel approaching, 
about a point to leeward; that he could see 
her sails, but not her lights; that she was 
perhaps tlu-ee hundrod yards off; that he 



kept on his course, merely trying to keep her 
as close as possible to the wind; that she will 
not sail nearer than five points to the wind; 
that instead of keeping off the brig luffed 
and ran into him; that both his lights were 
set and burning brightly; that he took them 
down and blew them out after the collision. 
The two other men on the deck of the schoon- 
er were colored men fi:om the Eastern Shore 
of Maryland; one of them, Wright, was call- 
ed as a witness by the libellants. The other 
was not called, and it was shown that all 
reasonable efforts to find him had failed. 
Wright, who was evidently a very unintelli- 
gent person, testified that he was acting as 
lookout; that he was forward on the deck 
load; that they were, at the time of the col- 
lision, sailing close-hauled, N. by E., the 
wind being E. N. B.; that the first he saw 
of the brig was about a hundred yards ahead 
of them a little on the lee bow; that he sung 
out to the captain "a schooner on our lee 
bow," and that then he started and ran aft; 
that when he first saw the brig she was 
bound down the coast and he could see both 
her lights. He says that the brig struck the 
schooner on her lee bow. When asked which 
bow was his lee bow, he answered the star- 
board bow; he testified that he saw the cap- 
tain take down and blow out the schooner's 
lights after the collision. He said that the 
deck load was nine feet high, and that from 
where the captain stood at the wheel he 
could not see anything forward on account 
of the deck load; that as soon as he reported 
the light he went aft, and before he got aft 
the vessels were together. He further said 
that the wind struck on the port side of the 
schooner. It is evident that unless the 
schooner changed her course just before the 
collision, this witness has confounded port 
and stai'board, for it admits of no question 
that the wind had, until just before the col- 
lision, been on the starboard side of the 
schooner, and her port side was her lee side. 
And all the -witnesses agree that she was 
stmck on her port side. 

On the brig it was the mate's watch. The 
mate and two men were on deck, and they 
were all called as witnesses by the claim- 
ants. Anderson, the man at the wheel, tes- 
tified that he was steering S. by W. by com- 
pass; that they were sailing about four miles 
an horn', the wind being E. N. E., and they 
had all sail set; that the lookout sung out 
"a vessel on the starboard bow;" that the 
mate was standing about three feet from 
him and went forward, and after going for- 
ward ordered him to luff; that he obeyed the 
order and luffed up three points and steadied 
on that course; that after he luffed, the 
mate and lookout went to brace the fore- 
yards; that he did not see the schooner till 
they were together; that after he luffed he 
did not change his course till the collision. 
Brown, the lookout, testified that when he 
first saw the schooner she was a mile or a 
mile and a half off, bearing a point to a 
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point and a half on the starboard bow; that 
he sung out to the mate "a vessel on the 
starboard bow;" that the mate came for- 
ward and looked and told the man at the 
wheel to lufe; that the brig did luff; that 
he was then called away by the mate to help 
haul in the braces, and the next he saw of 
the schooner she was across their bows at 
the very instant they came together; that 
when he first saw the schooner he saw her 
sails and both bows, but no lights; that they 
seemed to be coming nearly head and head 
to each other then; that he didn't look at 
the schooner from the time he left the fore- 
castle deck to help haul in the braces till 
she lay across his bows. Brown, the mate, 
testified that the brig was heading S. by W, 
right down the coast; that the lookout re- 
ported a vessel on the starboard bow; that 
he went forward and saw the vessel a little 
on the starboard bow, about half a point, 
about a mile off; that he saw no light, but 
saw her sails; that he ordered the wheels- 
man to lufE; that he luffed three points and 
a half, good; that he looked at the vessel 
till his vessel came to; that the schooner 
was on a N, by E. course, the regular course 
up the beach as near as he could judge; 
that it became necessary to haul in. on the 
braces, and he called off the lookout to help 
him do it; that then the vessels were tliree- 
quarters of a mile apart; that after hauling 
in the braces he looked to leeward and there 
saw the schooner twenty feet off crossing 
their bow from their starboard to their port; 
that she was heading straight across their 
bow. The captain of the brig, who was be- 
low, came up on the noise of the collision, 
and testified that his vessel was then head- 
ing S. S. W. by the compass; and that the 
schooner was heading E. N. E. as near as he 
could judge. 

It is perfectly evident that if the story 
of those on the brig is true and the schoon- 
er kept on her course, no collision could 
have taken place; that the brig, being on 
the windward or starboard hand of the 
schooner and then luffing three points, the 
two vessels would have got further and fur- 
ther out of each other's way every instant 
and would have passed each other at a con- 
siderable distance, if they were, as those 
on the brig say, not less than three-quar- 
ters of a mile apart when the brig luffed. 
But it is the theory of the claimants that 
after the brig luffed the schooner ported, 
came up in the wind and went off on the 
other tack and thus intercepted the course 
of the brig and stood across her bows. 
And it is the claim of the brig, in esgplana- 
tion of the fact, that those in charge of the 
brig kept no lookout for the schooner after 
luffing, that this manoeuvre of the brig was 
made at such a safe distance that the brig 
had a right to pass on either side, and thait 
after luffing the vessels were not in a po- 
sition relatively to eaeh other sudh as to 
involve danger of collision, and that there- 



fore, and because it was the duty of the 
schooner to keep on her course, the brig 
was not chargeable with any further duty 
of observing her movements. It ds clear 
that this is the only theory that can ex- 
plain the collision, if the schooner changed 
her course at *all, and if the story of those 
on the brig is correct, for if the schooner 
made any other change it is demonstrably 
impassible for the two vessels to have come 
together; clearly so if she had starboarded 
and kept off more to the northward, and 
equally clearly if she had ported and come 
up in the wind but had not filled away on 
the other tack, for she would have lost her 
headway and never could have overtaken 
the brig. 

But the difficulty with this theory of the 
collision is that it has no support, either 
in probability or proof. It is not pretend- 
ed by those on the brig that they saw any 
such manoeuvre on the part of liie schoon- 
er. They all admit that they did not look 
at her or see her after luffing till the vessels 
were actually in collision, and when they 
luffed she was standing north by east. If 
the witnesses from ' the brig are entirely 
truthful it was a genuine surprise to them 
when they saw the schooner's bow right 
under the bows of the brig, and upon the 
observaiaons they had made of her posi- 
tion and course and their own, and their 
calculations as to the effect of their luffing, 
and of her expected keeping on her course, 
she should have already passed under their 
stern and been far to leeward. So far as 
they are concei'ned, therefore, this theory 
is a mere conjecture, based upon the sup- 
position thajt they had made no mistake of 
observation or judgment Such theories pro- 
posed by parties so obviously careless as 
these men were, are entitled to little favor 
unless backed up by strong proof or proba- 
bility drawn from the entire evidence. In the 
brief observation they took of the schoon- 
er they did not see or did not observe her 
lights— they thought she was three-quartei-s 
of a mile away. Without seeing her lights 
their judgment as to her course and move- 
ments was necessarily very liable to error, 
yet basing their own manoeuvre on such 
observation and judgment of distance and 
course, they luffed, and then, trusting that 
they had done enough, failed wholly to keep 
any lookout for this or any other vessel, 
calling the lookout away for other ship's 
duty. This was gross carelessness which 
suggests of itself a prior inaccurate and 
careless observation of the schooner's posi- 
tion and movements. The theory is also ut- 
terly inconsisent with the positive testi- 
mony of those on the schooner as to her 
movements. Oapt. Leek, who was at the 
wheel, swears positively that he kept her 
by lihe wind, heading N. by E.; that he saw 
the brig near at hand on the lee bow when 
she was reported; that the brig luffed and ran 
into him. .The facts testified to by Capt. 
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Leek are such tliat he must have told a de- 
liberate falsehood if the schooner in fact 
went up in the wind and stood off on the 
other tack, changing to the eastward and 
southward ten points, as she must in that 
case have done. So far as his testimony 
is concerned it is not a mere question of 
accuracy of observation or of memory, but 
of truthfulness. It is also impossible to 
reconcile this theory with the testimony of 
Wright the lookout. It is true that Wright 
says that the starboard side was the lee 
side and the booms of the schooner swung 
to starboard, and on this statement the 
claimants' coimsel greatly relies in the sup- 
port, of his theory of the case that the 
schooner was standing on the other tack, 
which would have made her starboard side^ 
her lee side and would have accounted for 
her boom's swinging to starboard. But an 
attentive reading of this witness's deposi- 
tion shows a hopeless confusion of mind as 
to the use of the words "lee" and "star- 
board," and upon that deposition alone it 
might be concluded with great probability 
that he had by mistake used these words er- 
roneously. Thus, he say-s the brig struckthe 
schooner's lee bow. It is admitted her port 
bow was struck. Therefore he cannot really 
have understood or intended to say that 
the starboard side was the lee side at the 
time of the collision. All the evidence in 
the case was taken by deposition, which 
does not afford the same opportunities for 
correcting mistakes in testimony, as in case 
of testimony given before the court when 
the parties and witnesses are all present. 
But independently of this it is clear that 
Wright's testimony as a whole does not 
support the claimant's case. As he recol- 
lected the circumstances of the collision the 
whole thing was almost instantaneous. The 
schooner was standing on her course close- 
hauled by the wind, heading N. by E. when 
he saw and reported the brig to leeward. 
He ran aft and before he got tliere the col- 
lision occurred. He may be mistaken in 
the length of time and the distance of the 
two vessels apart when he first saw the 
brig. He is so unless all the other wit- 
nesses who testify to distance are mistaken. 
But he does not say the schooner came up 
in the wind or went off on the other tack, 
and such a movement Is inconsistent with 
what he tells us that he did observe, ilore- 
over, the exigency of the claimant's case 
requires that if the schooner made this 
movement at all she should have made it 
instantly after the brig luffed. Except upon 
that supposition she never would have over- 
taken tbe brig, especially considering the 
time she would lose in putting aboutand get- 
ting filled away and the advantage the brig 
had in being already to the windward and 
getting steady on her new course before the 
schooner changed. The change df the brig 
three points further to the south and east 
and of the schooner ten points to the east 



and south, in all a change in tlieir relative 
courses of thirteen points, would, if they 
were before on nearly opposite courses, as 
seems to be conceded, bring them on con- 
verging courses, making an angle of only 
three points with each other, and as they 
were three-quarters of a mile apart when 
the change was made, on claimants' theory 
they would, if they came together at all, 
each have to run at least a mile before 
meeting each other. This is fatally irrecon- 
cilable with the whole tenor of Wright's ac- 
count of the matter as well as Oapt. Leek's. 
This theoiy of the claimants is also irrecon- 
cilable with all the probabilities of the case. 
The schooner had no suflaclent motive to 
stand off on the other tack. She was well 
clear of the land and on her proper course, 
and the position of the brig and the well- 
understood duty of the brig to keep off as 
the schooner saw her position, would have 
made it an unnecessary and foolish move- 
ment on the seliooner's part. It is not sup- 
pox'ted but rather refuted by the testimony 
of those on the brig as to the way the ves- 
sels came together. But further detail is 
needless. One circumstance which claim- 
ants rely on is that the brig's starboard 
bow port was knocked in. Whether this 
was done at the instant of collision or after- 
wards is not directly testified to. The claim- 
ants' counsel insists that on libellants' the- 
ory the brig's port bow was more directly 
exposed to injury from the angle at which, 
on the theory of the libellants, they must 
have come together. This is undoubtedly 
so, but the circumstances of the case afford- 
ed ample opportunity for the starboard bow 
port of the brig to be knocked In. The ves- 
sels were locked together half an hour, the 
stem of the brig having crushed in the side 
of the schooner. The sea meanwhile was 
rough and rising. As the captain of the 
brig says, they were "chawing" and "pound- 
ing" together all this time. It is not proba- 
ble that they stood perfectly still. No in- 
jury shown to either bow of the brig was 
an unlikely result of this "chawing and 
pounding" process. 

The theory of the claimants being then 
dismissed as wholly improbable and un- 
proved, there is no rational explanation of 
the collision, except that positively testi- 
fied to by the master of the schooner. It 
involves no intentional false statement by 
any witness. It only involves such care- 
lessness of observation and error of judg- 
ment on the part of those in charge of the 
brig as we very frequently find, and must 
impute to one party or the other in col- 
lision cases, and which, are, indeed, them- 
selves the ordinaiy causes of collisions. The 
mate and lookout, even if their memory is 
entirely accurate, may have easily, through 
carelessness of observation or mere error 
of judgment, thought the schooner was a 
little on their starboard bow, when, in fact, 
she was a little on their port bow. A man 
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at tlie wheel, as the captain of the schoon- 
er was, may, of course, misrecolleot or mis- 
state what he saw; hut he cannot he mis- 
taken at the time as to whether an ohject 
seen forward is on his port or starboard 
bow. His observation is aided and held to 
exact accuracy, by the range of the vessel's 
masts and bow immediately before him. 
He knows with certainty at the time wheth- 
er he has to look to the right or the left 
to see the object The element of error in 
observation is therefore eliminated from his 
testimony as to such a fact It is other- 
wise with witnesses who stand on the bow 
of the vessel and see an object almost di- 
rectly ahead. Their judgment as to wheth- 
er it is a half point or a point on the one 
side or the other, may easily be mistaken, 
unless it appears that they take special 
pains to take the range of the vessel's 
coarse. These two witnesses vary between 
themselves by one point as to the bearing 
of the schooner. The liability of witnesses 
to misjudge distances in the night time, at 
sea, is too well known to excite remark. 
Everything which the master of the schoon- 
er says he saw the brig do, those on the 
brig admit that they did. The only di£Eer- 
ence is as to the time when it was done. 
The alleged contradiction of the master of 
the schooner by the look-out, "Wright, as to 
the height of the deck load, and as to 
whether the master could see over it, is 
entitled to very little weight The master 
testifies that there was a raised stand by 
the wheel for the purpose of enabling the 
man at the wheel to see forward; that his 
booms were raised so as not to be in the 
way; that he did see. With all the proofs 
of recklessness in navigation which col- 
lision eases afford, it is a little too im- 
probable that the officer of the watch, who 
is responsible for the navigation of the ves- 
sel, should undertake to steer her with no 
means, in case anything is reported for- 
wal:d, of ascertaining what he must do 
without leaving his wheel. On this point 
I think the weight of evidence is that 
Wright is mistaken. 

The true and only theory oE this collision, 
then, is that the schooner made the brig 
on her lee bow; that she stood on her 
course close-hauled by the wind; that the 
brig, instead of keeping off, as she was 
bound to do, luffed up across the schooner's 
bows; that those in charge of the brig were 
careless and negligent first, in their ob- 
servation of the position of the schooner; 
and, secondly, in not keeping off and in 
luffing; and, thirdly, in not keeping a good 
lookout after luffing; that they mistook the 
distance of the schooner when they luffed, 
and that their carelessness was the sole 
cause of the collision. The proof of the al- 
leged negligence on the part of the schoon- 
er in not having proper lights, in changing 
her course and crossing the bows of the 
brig and in not keeping a good lookout, has 
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wholly failed. As the brig has been sold, 
and her proceeds in the registry are admit- 
ted to be insufficient to satisfy libellants' 
damages, there seems to be no necessity for 
a reference. Decree for libellants, with costs. 

[Libels against the brig for salvage and other 
services were considered in Case No. 7,290.] 



Case mo. 7,S90. 

The JEREMIAH. 

[10 Ben. 338.] i 

District Court, S. D. New York. March, 1879. 

pRiOKiTiES— Collision— Salvage Agreement- 
Repairs— Costs. 
1. A brig came in collision with a schooner at 
sea off Barnegat The two vessels were inter- 
locked by the collision. A tug came to their 
assistance and the brig agreed to give her 
SlOO to pull her away from the schooner, which 
was done. The tug then undertook to tow both 
vessels, but was unable to, and the master then 
agreed with the master of the tug to give ^1,000 
to he towed back to New York, which was done 
in about ten hours. The weather at the time 
was rough, with an easterly wind increasing. 
After the brig reached New York some repairs 
were put on her and she sailed on a voyage, and 
on her return was libeled and sold for seamen s 
wages. A libel was also filed against her by the 
owners of the schooner to recover the damages 
sustained by them in the collision. And the 
owners of the tug filed a libel against the pro- 
ceeds to recover the §1,000 which was agreed to 
be paid for salvage. And the parties who did 
the repairs also filed libels to recover the amounts 
due them, the brig having been a foreign vessel. 
The owners of the schooner having recovered a 
decree for their damages, which exceeded the 
amount remaining in the registry of the court 
after payment of the seamen's wages, contested 
the claims of the owners of the tug andof the 
material men. Seld. that the salvage claim had 
priority over the collision claim. 

2. On the facts, the agreement to pay $1,000 
for the salvage must be set aside as- exorbitant 
and extorted from the master of the brig by 
stress of circumstances, and the amount to be 
paid the tug for the service be reduced to §dOO. 

3 The claims of the material men and of the 
owners of the tug must be first paid out of the 
proceeds and the remainder paid to the owners 
of the schooner. 

4. As the owners of the tug and the material 
men had appeared by the same counsel and proc- 
tors, only one bill of costs must be taxed. 

In admiralty. 

W. R. Beebe, for salvors and material men. 

D. McMahon, for owners of schooner. 

OHOATE, District Judge. The first of 
these cases is a libel brought by the owners 
of the steam-tug H. W. Edye, to recover the 
sum of a thousand dollars for alleged salv- 
age services rendered to the brig Jeremiah, 
in pulling her apart from the schooner Jb>. 
A. Sanders, with which vessel she was in 
collision [see Case No. 7,289], and afterwards 
in towing her into the port of New Xork 
in a crippled condition. The other cases are 
libels and petitions of parties having mari- 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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time liens for supplies, towage and other 
services against the brig, -which was a for- 
eign vessel. 

On the morning of the 16th of March, 1876, 
the brig came into collision with the schoon- 
er above named, about six miles off the 
Jersey coast, a little to the north of Barne- 
gat light. The collision took place about 
three o'clock in the morning, and the brig 
was unable to disengage herself from the 
schooner. The tug H. W. Edye was a-uis- 
ing about, looking for business, and seeing 
the vessels in collision, came up and ofifered 
assistance. An agreement was first made 
between the master of the tug and the master 
of the brig to pull the brig free for a hundred 
dollars. This was done. An attempt was 
then made by the tug to tow the schooner, 
the intention then being to tow the vessels 
both in together. But this intention was aban- 
doned, as the schooner was found very dif- 
ficult to tow, being full of water, but kept 
afloat by her cargo of wood. The master 
of the tug then negotiated with the master 
of the brig as to the terms on which he 
would tow the brig back to New York, from 
which port she had sailed on a voyage to 
Cardenas. After several offers made by the 
master of the brig had been refused, the 
master of the tug finally agreed to tow her 
In for a thousand dollars, including the 
hundred dollars already agreed to be paid 
for pulling the vessels apart. Accordingly 
the tug towed her in and brought her to a 
pier in this harbor in ten or eleven hours 
after getting under way. The brig has been 
sold imder a decree of this court to pay sea- 
men's wages, and the surplus, about three 
thousand five hundred dollars, has been paid 
into the registry. The owners of the schoon- 
er, who claimed damages against the brig 
exceeding her value, by reason of the colli- 
sion, which was caused, as they say, by the 
fault of the brig, appear and defend this 
libel, on the ground that the amount claim- 
ed as salvage is greatly excessive, and they 
also claim that their own damages on ac- 
count of the collision are entitled to a prefer- 
ence. 

As to the claim of the respondents that the 
damages on account of the collision are en- 
titled to preference, it is clearly unfounded. 
It is true that the claim had attached before 
the service of the tug was rendered, but 
surely those who have acquired a claim in 
rem against a vessel for a collision stand in 
no better position towards subsequent salvors 
than they would have stood if the law, in- 
stead of giving them a lien against the ves- 
sel, had by mere operation of law invested 
them with the absolute title to her. Clear- 
ly, in that case, as owners, their interest 
would be subject to the right and claim of 
the salvors. The interest of these respond- 
ents has been rescued from danger and risk 
of loss by the salvors, as truly as if their 
interest were a title to the vessel instead 
of being merely a lien upon it. 
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As to the claim for salvage, the facts were 
that the two colliding vessels had been to- 
gether half an hour, and so far had been 
unable to separate themselves. They were 
about thirty-eight miles from Sandy Hook. 
The weather was bad, wind Ji3. N. E. and 
blowing hard, with signs of its rising. The 
brig, when pulled away from the schooner, 
was so far crippled in her sails, spars and 
rigging, that it was doubtful if she could get 
back to port without help. She was wholly 
disabled from prosecuting her voyage. She 
was within about five miles then of the 
Jersey shore, which was of course a lee 
shore. Her starboard bow port, which was 
within three feet of the water line, was 
knocked out, and every time she went down 
into the sea she shipped considerable water, 
but she did not leak otherwise and her pumps 
were in good order. An attempt of the a*ew 
to close up this hole had been unsuccessful. 
There was no* other tug or vessel in sight at 
the time the agreement for towage was 
made. It is claimed by the libellants that 
the brig was in great danger of filling and 
going down on account of this injury to her 
bow, and that she would also have probably 
been unable to keep off the shore, towards 
which the wind and the currents were then 
setting her; that these dangers were in- 
creased by the symptoms of heavier easterly 
weather then observed. From these causes 
the brig was undoubtedly in some danger, 
but, I think, upon the testimony, her posi- 
tion was far from being so critical as the 
libellants claim. Her value, when she sailed 
on that voyage, had been about eight thous- 
and dollars. After receiving repairs of tri- 
fling amount she sailed again for Cuba, and 
on her return was seized on a libel for sea- 
men's wages and sold under a decree of 
this court for ?4,025. She had no cargo at 
the time of the collision. The tug was in 
the course of her usual employment; she 
encountered no risk or danger in the service 
rendered, unless indeed it was the risk of 
not being able to bring the vessel in at all, 
which, under the circumstances, cannot be 
considered a risk of any appreciable amount. 
The usual charge for towage by such a tug. 
in and about the harbor of New York. ■ -. 
shown to have been ten dollars an hour, r 
for towing vessels in from the sea ther? a^)- 
pears to be no settled rate. The mast^^r of 
the brig testified that they always got all 
they could. It is the duty of the court to 
moderate, according to the principles of fair- 
ness and justice, contracts thus made with 
parties in distress, if they appear to be ex- 
tortionate. On all the evidence, I think five 
hundred dollars a full and fair compensa- 
tion for the entire service rendered to the 
brig, giving full force to all the evidence of 
the peril from which she was rescued and 
her value, and that the agreement to pay a 
thousand dollars was extorted from the mas- 
ter of the brig under stress of his necessities. 
The claims of the various other libellants 
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and petitioners are for services and supplies 
rendered and furnished to tlie brig on her 
credit after she was brought back to New 
York, where she was repaired, and from 
whence she sailed on another voyage before 
she was libelled for the collision or for salv- 
age. The attempt to show that there is an- 
other fund, the freight, out of which they 
may be satisfied, was not successful. The 
surplus in the registery must be applied to 
the payment of these liens, amounting to 
about $392, the salvage ?500, and the bal- 
ance will go to satisfy the decree in favor of 
the owners of the schooner P. A. Sanders. 
As all these libellants and petitioners ap- 
peared by the same counsel and proctors, 
but one bill of costs will be taxed. Pecree 
accordingly. 
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Case ITo. 7,291. 

JEROME et al. v. FLOATING-DOCK. 

[3 Hughes,. 508.] 1 

Circuit Court, D. Maryland. Jan. 14, 1879. 

Collision— Inevitable Accident— Apportion- 

JIENT OF Loss. 

Damage from collision by inevitable accident, 
each party to bear his own loss. 

[Appeal from the district court of the Unit- 
ed States for the district of Maryland.] 

[This was a libel by Augustus Jerome and 
others against the floating-dock of William 
T. Clark for damages by collision to the 
schooner Ida C. Latham.] 

BOND, Circuit Judge. This cause coming 
on to be heard upon the libel and answer 
filed, with the proofs and testimony taken 
therein, was argued by counsel, and there- 
upon, after due consideration, the court doth 
find the facts to be: 1st That on the seven- 
teenth day of September', 1876, the schooner 
Ida C. Latham, a vessel of the burden of 
492 tons, was lying securely moored at her 
wharf in the harbor of Baltimore, when at 
about the hour of sis o'clock in the after- 
noon she was struck in her stern by the 
floating-dock belonging to William T. Clark, 
torn from her moorings, and much damage 
inflicted upon her. 2d. That the floating- 
dock of Clark was moored to a wharf se- 
curely, and with sufficient care to resist the 
effect of any storm of wind or sea ever 
known before in that harbor. 3d. That the 
clay being Sunday the hands who work at 
the dock had gone home, there being no 
shelter on it for the men. 4th. That about 
four o'clock the wind began to blow from 
the southeast, and in an hour increased to a 
gale of such violence as to make the water 
rise in the harbor to a height greatly beyond 



the point ever before known there. 5th. 
That the dock was fastened by hawsers and 
chains to piles driven through the wharf into 
the bed of the basin, but the water rose so 
high that it lifted the dock above the piles 
to which it was fastened; this caused the 
hawsers to slip over the top of the piles, 
and the dock was driven violently across the 
basin to where the schooner Ida C. Latham 
was moored, and colliding with her dam- 
aged her to the amount of one hundred and 
seventy dollars. 6th. And the court finds 
that the collision was caused by the tmpre- 
cedented character of the storm at the time, 
and not by the want of prudence, skill, or 
care of the owners or crew of the dock. 
That it occurred by the act of God, and not 
from negligence or want of precaution. And 
the court doth find the law to be that in 
case of collision arising xmder the above 
facts each party must bear his own loss. It 
is ordered that the decree of the district 
court be reversed, and that the libel be dis- 
missed, each party paying his own costs. 



JEROME (McCORMICK v.). See Case No. 
8,721. 

JEROME (PLATT v.). See Case No. 11,217. 

JEROME (WORTHINGTON v.). See Case 
No. 18,054. 

JERRETT V. HONE. See Case No. 7,311. 

JERSEY BLUE, The (SOMERS v.). See 
Case No. 13,169. 



1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



Case M"o. 7,293. 

In re JERSEY CITY WINDOW GLASS CO. 

[1 N. B. R. 426 (Quarto, 113); i 7 Am. Law 

Reg. (N. S.) 419; 1 Am. Law T. Rep. 

Bankr. 61.] 

District Court, D. New Jersey. April 8, 1868. 

Involdntart Bankruptcy— Act of Bankroptct 
— Petition — Leave to Amend. 

1. The suspension of payment by a manu- 
facturing company, and non-resumption of pay- 
ment within fourteen days, does not of itself 
constitute an act of banliruptcy unless such 
suspension is fraudulent. 

[Cited in Re Leeds, Case No. 8,205. Criti- 
cised in Baldwin v. Wilder, Id. 806. Cited 
in Re Hercules Mut. Life Assur. Soc, -Id. 
6,402.] 

[Cited in Re Kenyon, 1 Utah, 47.] 

2. Leave granted to amend the petition by 
the insertion of the word "fraudulent" in the 
allegation as to suspension of its .commercial 
paper. 

[3. Cited in Re Ballard, Case No. 816, to the 
point that the suspension and non-resumption 
of payment of commercial paper for fourteen 
days is prima facie evidence of fraud, and casts 
upon the debtor the burden of proof.] 

- In behalf of the debtors it was insisted in 
this case that as the suspension of payment, 
by the company, and their non-resumption 

1 [Reprinted from 1 N. B. B. 426 (Quarto, 
113), by permission.] 
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within fourteen days, was not alleged to be 
fraudulent, no act of bankruptcy had been 
committed. In answer, coimsel for petition- 
er referred to the opinion of Judge Hall of 
the Northern district of New Yoi-k,— In re 
Wells [Case No. 17,387],— and also to the 
opinion of the district judges of South Caro- 
lina and Minnesota, by all of whom it was 
held, that a fraudulent stoppage of payment 
was in itself an act of bankruptcy, without 
reference to resumption, and that a mere sus- 
pension, without fraud, continued for four- 
teen days, was another and distinct act of 
bankruptcy. 

J. Dixon, for petitioner. 

J. P. Randolph, for defendant 

FIELD, District Judge. The only -act of 
bankruptcy alleged in the petition is that the 
Jersey City Window Glass Company sus- 
pended payment of their commercial paper, 
and did not resume within a period of four- 
teen days. There is no allegation that this 
suspension and non-resumption were fraudu- 
lent This, it is contended, is an act of 
bankruptcy within the meaning of the thirty- 
ninth section of the bankrupt act [of 1867 
(14 Stat 536)]. I am aware that this con- 
struction has been sanctioned and adopted 
by the. judges of several of the district 
courts. My attention has been more than 
once called to the opinion of Judge Hall of 
the Northern district of New York; but with 
all my respect for his learning and ability, 
I have never been able to bring my mind to 
the conclusion which he has reached. The 
language of the clause under consideration 
is: "Who being a banker, merchant, or 
trader, has fraudulently stopped or suspend- 
ed, and not resumed payment of his com- 
mercial paper, within a period of fourteen 
days." It is insisted that here are two dis- 
tiiKit acts of bankruptcy created and de- 
scribed; the first, a fraudulent stopping, 
which is in itself an act of bankruptcy, and 
upon which proceedings may at once be in- 
stituted; and the second, a mere suspension 
of payment without any fraud, and which 
only becomes an act of bankruptcy by being 
continued for a period of Eourteen days. It 
is possible, I admit, to read this clause in 
such a way as to make it seem to bear such 
a construction. But it can only be done by 
making a distinct pause after the word 
"stopped," and then reading in one breath 
the remaining part of the sentence. But is 
that the way in which any one would ever 
think of reading it? Is it the natural and 
ordinary way? Would not such a construc- 
tion, to say the least be a strained one? 
Would it not be doing violence to the lan- 
guage, and wresting it from its obvious 
sense and meaning? And would it not make 
the whole sentence, not only very awkward, 
but a very ungrammatical one? In this re- 
spect, it would be in striking contrast with 
the rest of the act, in which, as it seems to 



me, much more attention has been paid to 
clearness of expression, the "correct use of 
language, and the rules of grammar, than is 
usual in acts either of our national or state 
legislatures. But why depart from the plain 
and obvious meaning of the language em- 
ployed, and resort to a construction so 
forced and unnatural? For the purpose, it 
is said, of carrying out the general intentions 
of congress in the passage of the banki-upt 
law. Now it is very well known that this law 
is in a great measm-e^based upon the English 
statutes of bankruptcy. Almost every act 
of bankruptcy enumerated in the thirty-ninth 
section is to be fomid in the English stat- 
utes, where they are described in substan- 
tially the same terms. If, then, the fraudu- 
lent stopping of payment by a banker, mer- 
chant or trader of his commercial paper, 
and the suspension without fraud for a pe- 
riod of fourteen days, were two distinct and 
well known acts of bankruptcy under the 
English law, we might naturally expect to 
find them in our own act, and might very 
well imagine that we had found them, in 
the clause referred to, although certainly not 
very clearly expressed. But it so happens 
that there are no such acts of bankruptcy 
known in the English law. It is true that 
by their bankrupt acts, the suspension of 
payment by a debtor is 'resolved into an act 
of bankruptcy, by summoning him before 
the court of bankruptcy, and if such debt 
is not paid or arranged to the satisfaction of 
the creditor within a prescribed time, such 
non-payment or non-arrangement constitutes 
an act of bankruptcy. But a fraudulent 
stopping alone, whether followed by a re- 
sumption or not is an act of bankruptcy 
never before heard of. If, therefore, it was 
intended by the framers of our act to make 
this for the first time an act of bankruptcy, 
it might be presumed that they would have 
declared their intention in clear and unmis- 
takable language. Certain it is, that we 
ought not to wrest their language from its 
plain and obvious meaning in order to infer 
that they had any such intention. But what 
is meant by a fraudulent stopping? Does it 
mean that the debtor is unable to pay, that 
he is insolvent? If so, he ought to stop. 
He has no right under these circumstances 
to pay one creditor to the exclusion of an- 
other. This of Itself would be an act of 
bankruptcy. It must mean, therefore, if it 
means anything, an unwillingness to pay, al- 
though he has the means of doing so. But 
suppose he pays the day after his commer 
cial paper arrives at maturity. Would not' 
that negative the idea of fraud? Must we 
not wait therefore, to see whether payment 
is resumed within a reasonable time, before 
we pronounce the original suspension to be 
fraudulent? Undoubtedly the stopping pay- 
ment might be accompanied by circum- 
stances which would clearly indicate a 
fraudulent pui-pose; such, for instance, as 
the concealment or removal of property op 
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the fraudulent sale or conveyance of it But 
these would he in themselves independent 
acts of hankruptcy, upon which proceedings 
might toe instituted. But how the mere act 
of suspension, if followed by resumption 
within a few days, could toe deemed fraudu- 
lent, I do not very well see. I do not toe- 
lieve, therefore, it was the intention of con- 
gress to make the stopping of payment, un- 
der any circumstances, an act of bankruptcy 
in itself, and without reference to resump- 
tion. If the detotor is perfectly solvent, and 
if he resumes payment within the fourteen 
days, so that no one is defrauded, why 
should he toe adjudged a bankrupt? 

"What, then, is the true meaning and in- 
tent of the clause in question? I under- 
stand it to mean, according to the obvious 
sense of the language made use of, that 
when a banker, merchant, or trader fraudu- 
lently stops or suspends payment of his com- 
mercial paper, and does not resume within 
foTirteen days, he commits an act of hank- 
ruptcy. To constitute the act, there must 
be a stopping or suspension of payment, and 
also a non-resumption within fourteen days, 
and such suspension and non-resumption 
must be fraudulent in the sense in which 
that term is here employed. If the debtor 
is able to pay, if he has the means of pay- 
ing, and does not do so, then undoubtedly he 
commits a fraud upon the creditor who holds 
his paper. And if he is unable to pay, if he 
is insolvent, then he commits a fraud upon 
his other creditors, by not having himself 
declared a bankrupt, and makhig a smTen- 
der of his property to be equally distributed 
among them. It will be seen that this act 
of bankruptcy is confined to bankers, mer- 
chants, and traders, and that it extends only 
to the non-payment of commercial paper, 
that is, to negotiable securities, to bills of 
exchange and promissory notes. These are 
securities of a peculiar kind, well known to 
the law, and held in high respect There 
is an especial dishonor attached to their non- 
payment There is a sort of commercial 
sanctity about them. They are intended to 
pass from hand to hand; they are valuable 
instruments of commerce; they perform 
many of the functions of money. If, there- 
fore, a banker, merchant, or trader suffers 
paper of this description to be dishonored, 
and does not resume payment within four- 
teen days, it argues such a state of insol- 
vency on his part, as to make it a fraud upon 
his creditors not to surrender his property 
for equal distribution among them. Such a 
STispension and non-resumption may well be 
termed fraudulent. I do not mean to say 
that it would be conclusive evidence of 
fraud, but it would certainly be prima facie 
evidence, and it would cast upon the debtor 
the burden of proving that he was perfectly 
solvent, and that such suspension and non- 
resumption would not have the effect of de- 
frauding either the holders of his dishonored 
paper, or any of his other creditors. Such a 
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construction of the clause in question makes 
the whole consistent and intelligible, and 
would render it somewhat analogous to> that 
provision of the English bankrupt law, to 
which I have adverted. 

It would be difficult to imagine any case 
better calculated than the one now before 
the court, to illustrate the justice and pro- 
priety of such a provision. It is alleged on 
the part of the debtor, and not denied by the 
counsel of the company, that they have is- 
sued a series of promissory notes, falling due 
at successive periods, and that they are ut- 
terly unable to pay them. It is admitted, 
also, that they had it in contemplation to 
apply by their petition to be declared bank- 
rupts, but that upon taking the advice of 
counsel they concluded not to do so. Now 
it would be a serious defect in our bankrupt 
act, if no provision were made by which the 
creditors of such a company could compel 
them to surrender all their estate and effects 
for the benefit of their creditors, without 
proving any other facts than their continued 
suspension and utter insolvency. If, there- 
fore, it had been alleged in this case that 
such suspension and non-resumption within 
fourteen days were fraudulent, I should have 
had no hesitation in declaring it to be an act 
of bankruptcy. I see no objection, however, 
to allowing the petition to be amended by 
the insertion of that word. 
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Circuit Court, D. Massachusetts. Oct Term, 
1814. 

Bottomry Bond — Foreign Execution of — Juris- 
diction OF ADillllALTT COUKTS. 

1, The admiralty courts of the United States 
will entertain jurisdiclion in rem, to enforce a 
bottomry bond executed in a foreign country, 
between subjects of a foreign country, when the 
ship is within the territory of the United States, 
[Cited in Ex parte Lewis, Case No. 8,310; 
Steele v. Thaeher, Id. 13,348; Phillips v. 
The Thomas Scattergood, Id. 11,106; The 
Bee, Id. 1,219; The Gold Hunter, Id. 5,513; 
Leiand v. The Medora, Id. 8,237; Davis v. 
Leslie, Id. 3.639; One Hundred and Ninety- 
Four Shawls, Id. 10,521; The Alida, Id. 
199; New Jersey Steam Nav. Co. v. Mer- 
chants' Bank of Boston, 6 How. (47 U. S.) 
421; Patch v. Marshall, Case No. 10,793; 
Lorway v. Lousada, Id. 8,517; The Maggie 
Hammond, 9 Wall. (76 U. S.) 457; The 
Kate Tremaine, Cflse No. 7,622; The Her- 
mine. Id. 6,409; Thomassen v. Whitwell, 
Id. 13,928. Quoted in The Belgenland, 114 
U. S. 355, 5 Sup. Ot 865.] 
See The Aurora, 1 Wheat [14 U. S.] 102; 
The Padiet [Case No. 10,654]; The Mary 
[Id. 9,187]; Boss V. The Active [Id. 12,- 
070]; Wilmer v. The Smilax [Id. 17,7771; 
Drinkwater v. The Spartan [Id. 4,08oj; 
The Marion [Id. 9,087j; 3 Kent Comm. 
(5th Ed.) 167-170. 
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2. In what cases suits will be maintained be- 
tween foieigners in our courts, and in what eases 
they will be remitted to their domestic forum. 

[Cited in Becherdass Ambaidass, Case No. 1,- 
203.3 

3. The jurisdietiou of the admiralty depends, 
not on the character of the parties, but on the 
subject matter, whether maritime or not. 

4. An attested copy of a bottomry bond, exe- 
cuted in a distant foreign country, being pro- 
duced by the libellant, a continuance was allowed, 
under the circumstances, to enable him to pro- 
cure the original. 

This was a libel against the polacre Jeru- 
salem, a Greek ship, owned, in part and 
commanded by the elaim^t [OataraJ.s The 
libellant, Hugon Couturier, alleged, that on 
the 30th day of May, 1812, he lent nine 
thousand nine hundred and fifty three dol- 
lars to the claimant, for the victualling, 
loading, and repairing of said ship, then 
lying in Smyrna, for which sum Catara, by 
his writing obligatory of the same date, a 
copy of which was produced, hypothecated 
to him her hull, tackle, cargo and freight. 
The premium was to be twenty per cent, 
if a sale should be effected in Malta or 
Sicily, thirty per cent, if in Majorca, Minor- 
ca, or other port of Spain, and forty per 
cent if in Lisbon; the principal and interest 
to be paid, on the safe return of said vessel 
io Smyrna, or after the sale of her cargo ax 
any other place. The libel then averred, 
that the ship had not returned to Smyrna, 
but had proceeded to New York, where her 
cargo was sold, and afterwards arrived at 
Boston where she^then was. The parties 
were both subjects of the Sublime Ottoman 
Porte, and the instrument of hypothecation 
was executed within the dominions of their 
sovereign. The claimant appeared under 
protest, denying the jurisdiction of the comrt, 
and setting forth the alienage of the parties. 

Mr. Hubbard, for libellant 

The jurisdiction of the admiralty extends 
to all cases of bottomry, and ix is no objection 
to that jurisdiction, that the contract was 
made in a foreign country, and between 
foreigners- Hall, Adm. pt 1, p. 25; Thom- 
son V. The Nanny [Case No. 13,984]; [Mason 
V. The Blahreau] 2 Cranch [6 XJ. S.) 264; 2 
Brown, Adm. 119; The Jacob, 4 O. Kob. 
Adm. 245; The Gratitudine, 3 G. Rob. Adm. 
245; Emerig. Mar. Loans, 187; 2 Emerig. 
Ins. 383; 5 Vinn. 859, 886; Huberus, lib. 
5, tit. 1, note 50; 2 Domat 674; Bynk. De 
Foro Leg. c. 4; Casar. Disc. 43, § 53; Id 
Disc. 179, § 52, "Hypotheca sequitur rem Hy- 
pothecatum tanquam lepra leprosum." 

Mr. Blake, Dist Atty., for claimants. 

It is not denied that this court possesses, 
as a court of admiralty, all the jurisdiction, 
which belongs to the admiralty courts In 
England, and if in that country jmrisdiction 
would be sustained in a case like the pres- 

2 See case of Kleine v. Catara [Case No. 7,- 
S69.] 



ent I shall not be disposed to contest it 
here. But it is believed, that on examina- 
tion it will be found, that in cases between 
foreigners, the jurisdiction of those courts is 
never exercised, either as to the person or 
thing, except to the single case of salvage; 
an exception, which is founded exclusively 
upon reasons of policy. [Mason v. The 
Blaireau] 2 Cranch [6 U. S.] 248, 249, 264; 
The Two Friends, 1 0. Rob. Adm. 271. 

The admiralty jurisdiction is confined to 
eases, the character and circumstances of 
which are such, as to make them properly 
the subjects of that jurisdiction, and to ad- 
mit of its being exercised without inconven- 
ience. Vatt bk. 2, c. 7, §§ 84, 85; Id. c- 8, §§ 
103, 104. The courts of one country never 
take cognizance of controversies between the 
subjects of another, unless they concern 
lands lying within the country, to which 
the court belongs. In cases of bottomry, 
indeed, if it appear from the insti'ument it- 
self, that the voyage is to be terminated, and 
the money paid, in a foreign country, where 
the contract is sought to be enforced, the 
parties may then be considered as submit- 
ting, by the contract itself, to the jurisdic- 
tion of the foreign court. But the instru- 
ment, upon which this libel is founded, does 
not contemplate a voyage to the United 
States. The voyage is described as to the 
West generally, and different rates of pre- 
mium are provided with a view to the ship's 
discharging, in several difEerent places, the 
most distant of which is Lisbon. It was in- 
tended to end the voyage in Smyrna. There 
is no analogy between this case, and those of 
salvage or rescue. Bottomry is a contract 
entirely municipal, and to be governed by 
the laws of the country, where it is made. 
The courts of that country only can deter- 
mine the principles, upon which the rights 
of the parties are to depend; the process to 
be used, and the disasters, which shall ex- 
cuse from payment. No case can be found in 
England, or our own country, 'where juris- 
diction has been sustained between foreign- 
ers on a bottomry bond, unless by the assent 
of parties, or when the voyage was there to 
terminate. But even admitting that the 
comity prevailing among the nations, which 
compose the European commonwealth, would 
induce them to exercise such jurisdiction, 
in respect to one another, still this reason 
will not extend to the Ottoman empire. The 
Jerusalem is the first Greek ship that Has 
visited our shores. To compel a sals e^f her 
would be received as a declaration of war. 
It would be highly impolitic to interfere in 
a case like the present where the ship is of 
considerable value, and the owner a man 
of some note and consequence among his 
countrymen; more especially, as he has been 
long struggling to extricate his ship, and to 
carry her to the very door of this libellant 
The same strict rules of law are not to be 
applied to the subjects of the Ottoman em- 
pire, as to those of other nations (The Ma- 
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donna del Burso, 4 G. Rob. Adm. 169), and 
it is confidently hoped, that the circum- 
stances of this case are such as will induce 
the court, if there be the smallest doubt of 
its jurisdiction, to send the parties to the 
tribunals of their own country. 

Mr. Prescott, in reply. 

In cases of this nature, the court is govern- 
ed by the rules of the civil law which are 
universal in their application. No principles 
are mox'e generally known and received, than 
those which relate to the contract of bot- 
tomry. Commercial usage has made it 
cognizable every where. The remedy may, 
it is true, be personal, but in this case the 
thing pledged is the object of the suit. It 
resembles a real action, in which the tenant 
in possession is sued, but it is the land only, 
that is sought to be recovered. No good rea- 
son can be given, why the court should de- 
cline to interfere- Is there any thing in the 
nature of the contract'.? It is a maritime con- 
tract, which may be executed evexy where; 
upon which a court sitting in America, in 
England, or in France, is competent to decide. 
It is a stronger case than that of two foreign- 
ers making a contract to be executed here, 
which it is admitted might be enforced in 
our own courts. The ship is pledged for the 
payment of the money, whenever the voy- 
age ends, or is deviated from. If a person, 
whose credit is pledged, may be followed, 
shall not the creditor be permitted to fol- 
low the thing pledged? The money is due, 
either because the voyage is terminated, or 
because there has been a deviation. 

(STOKY, Circuit Justice. In this prelim- 
inary inquiry, it must be presumed thsut the 
voyage has been completed, and the money 
become due.) 

Mr. Blake contended, that this being a 
fact, which entered into the question of 
jurisdiction, it could not be taken for grant- 
ed, but must be inquired into by the court. 

(STORY, Circuit Justice. On a question 
of jurisdiction, the court will not inquire 
into the completion or non-completion of the, 
voyage; that question belongs to the mer- 
its, and will be settle^ on a hearing, if the 
court should decide, that it has a right to 
hear.) 

STORY, Circuit Justice. It is not necessary, 
dn this stage of the oause, to inquire into 
the exactness or regularity of the allega- 
tions of the parties. A preliminaTy ques- 
tion, as to the right of this court to ad- 
judicate upon the merits of the ease, has 
been brought forward upon a protest to its 
jurisdietiion, and after an ample discussion, 
remains now to be decided. 

The question in short is this, whether the 
courts of the United States, in the exercise 
of their authority over causes of admiralty 
and maritime jurisdiction, have cognizance 
of maritime suits in rem between foreign- 
ers, whose permanent domieil is in a for- 
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eign country, when the specific property is 
within our territory. I state this as the 
general question, although in the acts of 
court the parties have alleged facts, which, 
if proved, might perhaps somewhat nar- 
row the discussion. But it is fit, that the 
general principle, that governs this class of 
cases, should be extracted from the embar- 
rassment of minute circumstances, exam- 
ined in its more extended application. 
Whatever may 'be the case as to other mar- 
itime contracts, respecting which I affirm 
or deny nothing, it cannot be doubted, that 
the contract of bottomry is one, over which 
the admiralty exercises an undisputed juris- 
diotion. It is indeed, the only tribunal 
capable of enforcing a specific performance 
in rem by seizing into its custody the very 
subject of hypothecation. To its guardtan 
care, I may without rashness afBrm, the 
whole commercial world look for security 
and redress, and without its summary in- 
terference, maritime loans would, in all 
probability, become obsolete. A jurisdiction 
so ancient and beneficial, which exercises 
its powers according to the law of nations, 
and those -rules and maxims of civil right, 
which may be said to form the basis of the 
institutions of all Europe, ought not to be 
restrained within narrow bounds, unless 
authority or public policy distinctly requires 
it. 

It is argued, that the courts of a country 
cannot consistently with the law of nations, 
take cognizance of any controversy between 
foreigners, who are not domiciled within 
its territory; and Vattel (book 2, c. 7, §§ 84, 
85; book 2, c. 8, § 103) is cited in support 
of the position. It is true, that Vattel con- 
tends that personal controversies between 
foreigners, or between a foreigner and a 
citizen, are to be determined by the judge 
of the place, wnere the defendant has his 
settled abode, or where he is, when any 
sudden difficulty arises. But this rule is so 
far from being universally acknowledged, 
that many nations exercise jurisdiction over 
the property and persons of foreigners 
found transiently in their territory, not only 
in favor of citizens, but also of other foreign- 
ers. Vinn. Comm. Inst, de Actionibus, lib. 
4, tit 6, p. 777, §§ 8, 9; 2 Hub. lib. 5, tit. 
1, § 46; De Carriere v. De Calonne, 4 Ves. 
577. The rule seems indeed exclusively 
drawn from the civil law. But, however 
the case may be, as to remitting the de- 
fendant to his domestic forum in personal 
controversies, it is very clearly settled, that 
in proceedings in rem, or the real actions 
of the civil law, the proper forum is the 
locus rei sitae. Indeed, it seems to have 
been a question among civilians, whether 
the action in rem could be brought before 
any other tribunal. 8 Vinn. Comm. Inst, 
de Actionibus, lib. 4, tit 6, p. 777; 2 Hub. 
lib. 5, tit 1. p. 728, § 50; Heinec. Ad. Pan- 
dect, lib. 5, tit. 1, § 36; Bynk. De Foro 
Leg. c 4; Casar. Disc. 43, § 53; Id. Disc. 
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179, § 52; 2 Emer. Des Contrats a la 
Grosse, c. 9, § 2; Id. p. 528, § 4. 

With reference, therefore, to what may be 
deemed the public law of Europe, a pro- 
ceeding in rem may well be maintained in 
our courts, where the property of a for- 
eigner is within our jurisdiction. Nor am 
I able to perceive how the exercise of such 
judicial authority clashes with any princi- 
ples of public policy. The refusal might 
indeed well be deemed a disregard of na- 
tional comity, inasmuch as it would be 
withholding from a party the only effectual 
means of obtaining his right And, accord- 
ingly, it has been held, that it is a good 
cause of reprisal for a sovereign not to 
compel his courts to execute the sentence of 
a foreign court, where the person or goods 
sentenced are within his jurisdiction. 2 
Brown, Adm. 120. It is argued, that the ex- 
ercise of such authority would be highly 
inconvenient, inasmuch as this contract, 
like many other maritime contracts, is dif- 
ferently regulated in different countries, and 
therefore the construction of the contract, 
as well as the remedy on it, might in many . 
eases essentially difCer. And it is urged, that 
on this ground courts of law uniformly re- 
fuse to interfere, in respect to the contracts 
of foreigners made with their own seamen 
for marine services. I am not awaxe, that 
the inconvenience is so great as has been 
represented. It is a general rule, that for- 
eign contracts are to be construed accord- 
ing to the law of the place where they are 
made, or to be executed. And I do not per- 
ceive the hardship of compelling a party to 
perform his engagements according to the 
construction, which the, courts of his own 
country would put upon them. In respect 
to maritime contracts, there is still less rea- 
son, to decline the jurisdiction, for in almost 
all civilized countries, these are in general 
substantially governed by the same rules. 
Almost all Europe have derived their mari- 
time codes from the ilediterranean; and 
even in this country we take a pride in con- 
forming our decisions to the rules of the 
venerable Oonsolato del Mare. 

As to the ease alluded to, of the contracts 
of seamen for wages, I am not aware that 
any authority countenances the position, to 
the extent in which it is laid down. Where 
the voyage has not terminated, or the sea- 
men have bound themselves to abide by the 
decisions of the tribunals of their own 
country, foreign courts have declined any 
interference, and remitted the pat-ties to 
their own tribunals for redress. But where 
the contract has been dissolved by the reg- 
ular termination of the voyage, or by the 
wrongful act of the other party, the cases 
are not unfrequent, in which foreign courts 
have sustained the claim for mariners' 
wages. Limland v. Stephens, 3 Esp. 269; 
Hulle V. Heightman, 4 Esp. 75, 2 East, 145; 
Sigard v. Roberts, 3 Esp. 71; Thompson v. 
The Catharina [Case No. 13,949]; Willend- 
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son V. The Porsoket [Id. 17,682]; iloran v. 
Baudin [Id. 9,785]; Weiberg v. The St. Oloff 
[Id. 17,357]; Thomson v. The Nanny [Id. 
13,984]. And although the doctrine in Gie- 
nar v. ileyer, 2 H. Bl. 603, and the intima- 
tions in The Two Friends, 1 C. Rob. Adm. 
271, look the other way, it does not seem 
to me that they outweigh the authorities on 
the other side, even supposing (which is not 
admitted) that they are not to be reconciled. 
It is admitted, that suits for salvage have 
been entertained between foreigners in the 
admiralty, and it is urged thait these form 
exceptions to the general rule, as cases 
standing upon the jus gentium, or upheld 
by the consent of the parties. Independent, 
however, of the principle, that consent can 
never give a jurisdiction to a court, which 
it cannot otherwise sustain, the decisions 
on this subject evidently proceed upon the 
ground, that the court has a competent ca- 
pacity, and leave the policy of its exercdse 
to be judged of by the circumstances of 
the particular ease. The Two Friends, 1 0. 
Rob. Adm. 271; Mason v. The Blaireau, 2 
Cranch [6 U. S.] 240. And although Sir 
W. Scott intimated, in The Two Friends, 
that if there was the slightest disinclination 
of the parties to submit to the jurisdiction, 
he should not incline to interfere; yet he 
evidently refers to cases, where all the for- 
eign parties decline the jurisdiction (as 
might happen ih cases like that before him), 
and not to cases, where the jurisdiction 
was sought by one of them. And the whole- 
current of his reasoning strongly leans in 
favor of the policy of sustaining the general 
jurisdiction of the admiralty over foreign- 
ers. In the same case, it was asserted by 
counsel, and not denied, that the admiralty 
frequently entertained bottomry suits be- 
tween foreigners. And, accordingly, we find 
that in The Gratitudine, 3 C. Bob. Adm. 
240, and The Jacob, 4 C. Bob. Adm. 245, 
both of which cases were contested on other 
points with great ability, the court sustain- 
ed the jurisdiction and decreed in favor of 
the bottomry holders. It may be said that 
the question of jurisdiction passed without 
objection; but it is difficult to conceive, 
that it could have escaped the a/ttention of 
the court and of the bar, if it had been 
deemed tenable. It has been argued, that 
these were eases where the voyage ended 
within the British dominions, and therefore 
are distinguishable. But I know of no- 
principle, which sustains this distinction. It 
was not the case of a contract made with 
reference to the laws, and to be executed 
within the dominions, of Great Britain. The 
most that can be said is, that there the lien 
first attached absolutely upon the property. 
In the latter case, however, this lien grew 
out of a former voyage, and was applied to- 
reach proceeds of freight, which accrued in 
a subsequent voyage. The ground then of 
the jurisdiction could not have been, that the 
voyage terminated in Great Britain, but that 
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tjie proceeds were within the reach of the 
.court 

And this leads me to the consideration, 
that the jurisdiction of the admh'alty, in 
matters of contract, depends not on the char- 
acter of the parties, but on the character of 
the contract, whether maritime or not. When 
once its jurisdiction, therefore, rightfully at- 
taches on the subject matter, it will exercise 
it conformably with the law of nations, or 
the lex loci contractus, as the case may re- 
quire. It will enforce a foreign maritime 
judgment between foreigners, where either 
the property or the person is within its jturis- 
diction. 2 Brown, Adm. 120. Yet the ob- 
jection to such proceedings, so far as touches 
the remedy, applies as forcibly here as in 
other maritime causes. 

It has been urged, that whatever may be 
the propriety of interfering in cases arising 
between the subjects of the powers of Jflurope, 
the court ought studiously to abstata where 
the parties are subjects of the Sublime Ot- 
toman Porte. It is certainly true, that in 
prize causes an indulgence is granted to the 
subjects of the Ottoman empire, which is not 
allowed to any foreigners of Christian Eu- 
rope, in consideration of the peculiarities of 
their situation and character, and of their 
not being professors of exactly the same law 
of nations with ourselves. The Madonna 
del Burso, 4 0. Rob. Adm. 169. But in mat- 
ters of contract between such persons, or be- 
tween them and other foreigners, I am not 
aware that courts have thought themselves 
at liberty to act otherwise, than by the gen- 
eral rules applicable to all forensic busi- 
ness; especially where one subject of the 
empire has asked for redress against an- 
other, and upon a maritime contract, the 
stipulations of which seem to require a sum- 
mary interference, and to recognize an ac- 
quaintance with the general maritime codes 
of Europe, 

On the whole, I am of opinion, that the 
rule of the civil law, "in actionlbus in rem 
speciale forum tribult locus in quo res sitae 
sunt" (Vinn. Comm. ]jist de Actionlbus, lib. 
4 tit 6, p. 777; Heinec. Comm. in Jfand. pt. 
2, p. 147, § 36), applies to this case; that there 
is no solid ground against the exercise of 
the jurisdiction, and in the language of Sir 
W. Scott, on another occasion (The Two 
Friends, 1 O. Rob. Adm. 271, 280), I will add: 
"I go fartheif, and say, that I think there 'is 
great reason for it because it is the only 
way of enforcing the best security, that ol 
the lien on the property itself." 

I have thus far considered the case upon 
general principles; and if I had felt any 
difficulty in the conclusion, which I have 
already stated, I should have felt none, when 
the contract itself carries on Its face a stipu- 
lation, that the voyage was to terminate in 
a foreign country; and therefore that a suit 
in rem in such a foreign country would not 
only be sustained (as the claimant's counsel 
has admitted) but was evidently within the 



contemplation, of the parties. Where the 
parties have, therefore, waived the benefit 
of the exclusive jurisdiction of their own 
tribunals, the whole reasoning, upon which 
they should be remitted to such forum, falls 
to ttxe ground. To remit this cause from the 
present to another foreign forum, I imagine 
would be "but to change postures on an un- 
easy bed." 

There is also another fact alleged, and 
which, if true, brings this case directly with- 
in the authorities cited, and that Is, that th& 
voyage really ended in the United States. 
The voyage stated in the bottomry bond is 
from Smyrna to the West; and a different 
rate of interest Is payable, as the cargo shall 
be discharged in Malta, or Sicily, Majorca, 
Minorca or other port in Spain or in Lisbon. 
And the claimant expressly stipulates to make 
payment in Smyrna, on his safe return, or in 
any other places where the obligation should 
be presented to him, after the sale of the 
cargo then on board. And the allegation of 
the proponent states, that the cargo was ^hol- 
ly sold, part in the United States, and part at 
the Havanna. But I forbear to dwell on this 
and other peculiarities, because I am entirely 
satisfied to rest the cause on the soundness of 
the general doctrine. I overrule the protest 
of the claimant to the jurisdiction of the 
court, and assign him to answer peremptorily 
to the libel of the plaintiff.a 

Prescott & Hubbard, for libellant 
G. Blake, for claimant. 

At a subsequent day of the term Blake read 
the answer in chief of Oatara, which, among 
other things, denied that the instrument of 
hypothecation relied upon was his deed. The 
replication averred the bond to be the deed of 
Catara. A copy of the contract in the hand- 
writing of the Swedish consul at Smyrna, 
and attested by him as a true copy, was pro- 
duced by the counsel of the libellant, and up- 
on this they founded a motion for a continu- 
ance, to afford them time for procuring the 
original. 

Mr. Blake, Dist. Atty., opposed this motion. 
He represented to the court the extreme hard- 
ship of this cas^ and contended, that there 
had been such remissness and laches in not 
procuring the original, that no postponement 
ought to be granted to the libellants for this 
cause; that three originals were executed, 
and probably delivered to the obligee; that 
one of these might have been sent at the same 
time with the copy; that it would be impossi- 
ble to obtain the original from Smyrna in any 
reasonable- time, and that the libellant had 
therefore commenced this action prematurely, 
and ought not be permitted to hold the claim- 
ant in fetters for so long a" time, as must nec- 
sarlly elapse. 

STOEY, Circuit Justice, said, he did not 
wish to hear the other side; that the princi- 
ples of law were dear; that admitting three 

s See the case of The See Renter, 1 Dod. 22. 
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originals to have been executed, it would 
have been difl3.cult, considering the nature of 
this voyage, for the libellant to obtain such 
intelligence, as would enable him to deter- 
mine, to what place the originals should be 
sent; that the hardship was common to both 
parties; and that the court could not be in- 
fluenced by the distressed situation of Oatara, 
however it might be deserving of pity; that, 
at common law, it was the practice to allow 
time for procuring originals, as in cases of 
bills of exchange; that there did not appear, 
in this case, to have been any laches on the 
part of the libellant, and there being evidence 
to satisfy the court of the existence of an 
original, the cause must therefore be con- 
tinued. If, as was alleged, the vessel was in 
a perishing condition, an order of sale might 
be made, upon a proper application for this 
purpose. 

[The vessel was subsequently sold under an 
order of court, and a petition for an allowance 
for repairs out of the proceeds was granted, in 
nreference to the bottomry interest. Case No. 

NOTE. The following extract from Sir Leo- 
line Jenkins's argument for the bill to ascertain 
the jurisdiction of the admiralty (Works, vol. 
1, p. 82), is not inapplicable to some of the sub- 
jects discussed in the foregoing case. "An Eng- 
lish merchant here owes money upon a foreign 
contract to a Spaniard; he sues for it in the ad- 
miralty, but the English defendant flies to the 
common law, and has a prohibition. The Span- 
iard in his trial at law, produces the contract 
in the form usual beyond sea. The defendant 
pleads non est factum; how can the party be 
relieved against this plea? For the original 
contract, subscribed by the contractors and the 
witnesses, is a record, that the notary in Spain 
will not part with, without forswearing himself 
and losing his office. The copy exemplifled will 
be no evidence to a jury, nor can the notary 
and the witnesses be had and heard viva voce, 
without a thousand contingencies; whereas the 
Spaniard exhibiting his instrument upon oath, 
for a true and real instrument, in th'e admiralty, 
the adversary must either confess or deny it; 
if he confess the instrument, (as notarial instru- 
ment seldom are denied) there is so much in 
proof before the court as to judge of the con- 
tents of it; if it be denied, the plaintiff may 
have a commission into Spain pro scrutinio, and 
the copies exhibited here may be inspected, and 
compared with the original remaining in the 
notary's hand. And the magistrates of the 
place will certify, that the notary is a public 
and authentic person there, to whose acts cred- 
it is given in judgment, and then that instru- 
ment is before the court in due form of proof." 



Case ISTo. 7,294. 

The JERUSALEM. 

[2 Gall. 345.] i 

Circuit Court, D. Massachusetts. May Term, 
1815. 

Maritime Liexs — Material Men — ^Pbefebenoe — 

Costs. 

1. The admiralty has jurisdiction of suits in 

favor of material men. • 

[Cited in Zane v. The President, Case No. 18,- 

201; Steele v. Thacher, Id. 13,348; The 

1 [Reported by John Gallison, Esq.] 



Stephen Allen, Id. 13,361; The Wave, Id. 
1T,297; Davis v. New Brig. Id. 3,643; 
Thackarey v. The Parmer of Salem. Id. 13,- 
852; Phillips v. The Thomas Scattergood, 
Id. 11,106- The Calisto, Id. 2.31G; Brown 
v. Noyes, Id. 2,023; U. S. v. New Bedford 
Bridge, Id. 15.867; Ludington v. The Nu- 
cleus, Id. 8,598; The Celestine, Id. 2,541: 
Parmlee v. The Charles Mears, Id. 10,766; 
The Richard Busteed, Id. 11,764; The Hen- 
drik Hudson, Id. 6,358; The Champion, Id. 
2,583.] 

See Bulgin v. The Rainbow [Case No. 2,1161 ; 
The Charles Carter, 4 Cranch [8 U. S.] 332. 
See, also, Stevens v. The Sandwich [Case 
No. 13,409]; North v. The Eagle [Id. 10,- 
309]; Clinton v. The Hannah [Id. 2,898]: 
Shrewsbury v. The Two Friends [Id. 12,- 
819]; The Aurora, 1 Wheat. [14 U. S.] 105; 
The General Smith, 4 Wheat. [17 U. S.] 438; 
The Robert Fulton [Case No. 11.890]; 
Woodruff V. The Levi Dearbome [Id. 17,- 
988]; Peyroux v. Howard, 7 Pet. [32 U. S.] 
341; The St. Jago de Cuba, 4 Wheat. [17 U. 
S.] 409; The Nestor [Case No. 10,126]. 

2. A tradesman has a lien on a foreign ship, 
lying in a port of the United States, for repairs 
made by him on board, and such lien will be pre- 
ferred, in point of right, to a bottomry inter- 
est, which is prior in point of time, if it appear 
that the repairs were indispensable. 

[Cited in Ex parte Lewis, Case No. 8,310; 
Zane v. The President, Id. 18,201; The 
Mary, Id. 9,187; The Gold Hunter, Id. 
5,513; Davis v. Child, Id. 3,628; The Alida, 
Id- 199; The Washington Irving, Id. 17,- 
244; The Dan Brown, Id. 3,556; The Rap- 
id Transit, 11 Fed. 322; The J. W. Tucker, 
20 Fed. 133; The Scotia, 35 Fed. 908.] 

3. Practice, as to taxation of costs, in case 
of a claim on proceeds, where other parties are 
interested. 

[Cited in Westcot v. Bradford, Case No. 17,- 
429; The J. W. Tucker, 20 Fed. 135.] 

The Greek ship Jerusalem having been 
libelled in a case of bottomry, and sold under 
an interlocutory order of this court [Case 
No. 7,293], an act on petition was interposed 
on behalf of Henry Dewhurst, praying an al- 
lowance out of the proceeds, in preference 
to the bottomry interest, of a sum due him 
for repairs of the ship since her arrival In 
the port of Boston. The circumstances at- 
tending the voyage of this ship will be found 
detailed in the case of Kleine v. Catara 
[Case No. 7,869]. 

A. W. Fuller, for libellant. 

This case is to be distinguished from the 
ordinary cases, in which the lien for re- 
pairs is lost by parting with the possession 
of the thing repaired. The libellant never 
had possession or control of the ship. He 
merely went on board, and made some 
necessary repairs of the pumps. It was im- 
possible for him to remain on board until 
he was paid. He has not, therefore, vol- 
imtarily relinqtiished his lien. The lien for 
repairs must take precedence of the bot- 
tomry bond. The repairs were necessary to 
I preserve the ship, even if she were to remain 
in the harbor till she could be sold. It must 
be presumed that the ship was actually sold, 
in consequence of the repairs, for as much 
more as would pay for them. It has been 
holden, that the lender on bottomry is liable 
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to -general average (Marsli. Ins. 760), and en- 
titled to salvage (Id. 764). This may be con- 
sidered a continuation of the original voyage. 
Hernaman v. Bawden, 3 Burrows, 1844; 1 
Ld. Raym. 397, 632. But if the court should* 
he of opinion, that this is not a continuation 
of the original voyage, and that the hottomrj 
hond was forfeited, the lender on bottomry 
is nevertheless interested in the preservation 
of the ship. He may have no other means 
of securing his money; for it is to be pre- 
lumed, that the borrower on bottomry would 
not pay marine interest, if he were responsi- 
ble enough to obtain money on his personal 
security alone. Again, freight earned in a sub- 
sequent voyage is holdento pay the bottomry 
bond of a former voyage. The Barbara, 4 
C. Rob. Adm. 1; The Jacob, Id. 245, 250. 
There is a distinction between repairs made 
on a ship in the place where the owner re- 
sides, and those made on a foreign ship. In 
the first case, the repairs are made on the 
credit of the owner, and there is no lien on 
the ship. In the latter case, the credit is 
given to the ship alone, and the mechanic 
has a specific lien on the ship for payment 
Abb. Shipp. 115, 95, 149, 160; Watkinson v. 
Bernadiston, 2 P. Wms. 367; Ex parte Shant, 
1 Atk. 234; Lister v. Baxter, 2 Strange, 695; 
The John, 3 O. Rob. Adm. 288; Buxton v. 
Snee, 1 Ves. Sr. 154; Farmer v. Davies, 1 
Term E. 109; Westerdell v. Dale, 7 Term R. 
312; Rich v. Coe, Cowp. 636; Hussey v. Al- 
len, 6 Mass. 165; Gardner v. The New Jersey 
[Case No. 5,233]; Stevens v. The Sandwich 
OEd. 13,409]. In some of the United States, 
legislative provision has bean made, to secure 
the mechanic, and in other states the courts 
have intimated their intention to support so 
equitable a lien. Woodruff v. The Levi Dear- 
borne [Case No. 17,988]. 

On the part of the respondent, the cause 
was submitted without argument. 



STORY, Circuit Justice. The question here 
does not singly depend upon the right of the 
admiralty to entertain suits in favor of ma- 
terial men. If there be any persons, who 
doubt that jurisdiction, I beg not to be com- 
prehended in the number. In my judgme-^t, 
and I speak after having given the subject a 
vei*y grave consideration, the admiralty has 
always rightfully possessed jurisdiction over 
all maritime contracts; and the, decisions of 
the courts of common law, prohibiting its 
exercise, are neither consistent in themselves, 
nor reconcilable with principle. In the strug- 
gle between the courts of common law and 
the admiralty, which originated in the same 
spirit, that attempted to break down the 
whole system of equity, it cannot he denied, 
that the former have manifested a great de- 
gree of jealousy, and hostility, fostered by 
strong prejudice and a very imperfect knowl- 
edge of the subject ,It is not therefore, to 
be wondered at, that in such an unequal con- 
test where the power was all on one side. 
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the admiralty should have lost many of its 
inherent I'ights. In more modern times, when 
the jurisdiction of the admiralty has been 
better understood, a more liberal policy has 
been pursued, and, where they have not been 
fettered by authority, judges have been more 
indulgent in allowing its exercise. The true 
doctrine was always asserted by the learned 
judges of the admiralty, and has been recent- 
ly recognized by Mr. Justice Buller; that the ■ 
jurisdiction as to contracts depends not upon 
the locality, but upon the subject matter, of 
the contract Llenetone v. Gribbons, 3 Term R. 
267. And I have not the slightest hesitation 
in holding, that the admiralty has perfect 
jurisdiction over all maritime contracts. The 
decisions at common law, on the subject of 
its jurisdiction, have nothing to recommend 
them, and certainly are not binding on us. 
The constitution and laws of the United 
States have confided to the courts of the 
United States cognizance of "all civil causes 
of admiralty and maritime jurisdiction," and 
what is the true limit of this jurisdiction 
must be judged of, not by hasty decisions 
upon prohibitions, but by the history, practice 
and law; of the admiralty, as it is found ex- 
pounded, with admirable learning and sagac- 
ity, by the judges who have presided in that 
courts In respect to material men, the juris- 
diction has been enforced and exercised by 
Mr. Justice Winchester, than whom no man 
in the United States ever better understood 
the true principles and doctrine of the admi- 
ralty law. Stevens v. The Sandwich [Case No. 
13,409]. Until I am taught a different rule 
by the highest tribunal, I shall continue to 
assert the original inherent powers of the 
admiralty in the full extent, in which they 
were recognised in England imtil the un- 
happy controversies with the courts of com- 
mon law. 

Admitting the jurisdiction, the next ques- 
tion is, whether the petitioner be entitled to 
the relief prayed for. This depends upon the 
consideration, whether he have a lien or not 
upon the ship for the repairs. It will be rec- 
ollected that this is a foreign ship, and that 
by the general maritime law, every contract 
of the master for repairs and supplies im- 
ports an hypothecation. It has been sup- 
posed, that the rule of the common law is 
different But it has never yet been extend- 
ed to cases of repairs of foreign ships, or of 
ships in foreign ports. I hold, therefore, that 
the contract for repairs in this case, being of 
a foreign ship, is to be governed by the mari- 
time law, and created a lien.s Whether, in 

2 See Exton, Godolphin, Zouch, and Jenkins, 
on the admiralty jurisdiction, passim. 

3 The John, 3 C. Rob. Adm. 288; North v. The 
Eagle [Case No. 10,309]. The supreme court 
of the United States have recently held that ma- 
terial men have a lien on a foreign ship for 
repairs done. The Aurora, 1 Wheat. [14 tJ. S.] 
96, 103; Hussey v. Christie, 13 Ves. 594; con- 
tra, Id., 9 East, 426; Ace. Ex parte Halkett, 3 
Ves. & B. 13o; De Lovio v. Boit [Case No. 
3,776]; 2 P. Wms. 367. 
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ease of a domestic sMp, material men have 
a lien for supplies and repairs furnished at 
the port where the owner resides, I give no 
opinion. There are great authorities on both 
sides of the question, though upon principle, 
independent of common law authorities, it 
does not seem to me, that there is much room 
for doubt. See Woodruff v. The Levi Dear- 
borne [Case No. 17,988]; Stevens v. The Sand- 
wich [Id. 13,409]; Gardner v. The New Jersey 
[Id. 5,233]; Hussey v. Christie, 9 East, 426; 
Abb. Shipp. pt. 2, c. 3, § 9, etc.; Rich v. Coe, 
Cowp. 636; Farmer v. Davies, 1 Term R. 109; 
The John, 3 C. Rob. Adm. 288; Pritchard v. 
The Lady Horatia [Case No. 11,438]. Be this 
as it may, it cannot affect the jurisdiction of 
the admiralty in such cases, for that stands 
altogether independent of the doctrine of 
liens, and may be enforced as well by 
process in personam, as in rem. If then 
the repairs in this case were a lien on the 
ship, it remains to consider, whether they 
constitute a privileged lien, entitled to a pref- 
erence over a bottomry interest; for the pro- 
ceeds now in court are insufficient to answer 
both claims. In point of time the bottomry 
interest first attached, and the right became 
absolute by a completion of the voyage, be- 
fore the repairs were made. Upon general 
principles, then, the rule would seem to ap- 
ply, "qui prior est tempore, potior est jure." 
But it is to be considered, that the repairs 
were indispensable for the security of the 
ship, and actually increased her value. They 
are, therefore, not lilce a dry lien by way of 
mortgage or other collateral title. The case 
is more analogous to that of a second bot- 
tomry bond, or the lien of seamen's wages, 
which have always been held to have a pri- 
ority of claim, although posterior in time, to 
the first bottomry bond. Let a decree* be 
entered for payment of the sum claimed by 
the petitioner out of the proceeds of the sale. 

After the decree was pronounced, Mr. Ful- 
ler moved the court for a direction to the 
clerk, as to the costs to be taxed in this case. 

BY THE COURT. In a case, like this, of 
a claim on proceeds in the custody of the 
court, where other parties are entitled, noth- 
ing can be allowed beyond that, for which 
there is a specific lien, and the actual charges 
of court. No attorney's fee can be allowed. 
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The JESSE J. COX. 

[Blatehf. Pr. Cas. 196.] i 

District Court, S. D. New York. July, 1862. 

Prize — Violation of Blockade. 

Vessel and cargo condemned as enemy proper- 
ty, and for a violation of the blockade. 

In admhalty. 



BETTS, District Judge. This schooner was 
captured as prize by the United States gun- 
boat Cayuga, on the 2oth of March, 1862, in 
the Gulf of Mexico, and was sent for adjudi- 
cation to this port, where she was libelled on 
the 6th of June last. The attachment was 
duly served and notice given by the marshal, 
according to law, on the 24th of June last. 
The facts established by the preparatory 
proofs and the papers found on board of the 
vessel are, that the vessel was registered at 
Mobile, March 17, 1S62, imder the oath of a 
resident in the Confederate States, as the 
property of him and an association of own- 
ers thei-e resident. Shipping articles were fil- 
ed at the custom-house in Mobile, on the 19th 
of March, between the master and crew of 
the vessel, for a voyage from the port of Mo- 
bile to a place not named, but left blank in 
the articles; but the manifest of the cargo, 
dated the same day, was from Mobile to Ha- 
vana. The master was put in charge of the 
vessel about the 15th of March, to run her 
from Mobile to Havana. Her cargo was cot- 
ton and turpentine, shipped and owned at 
Mobile by the owners of the vessel. She left 
Mobile under the Confederate fiag, and was 
captured, -on the 28th of March, about two 
hundred miles out of the port, and was tak- 
en by the captors to Ship Island, where the 
vessel was appropriated to the military use 
of the United States, by order of General But- 
ler, then in command of the United States 
forces at that place, and the cargo was trans- 
mitted to, and delivered at, this port. 

Upon these facts, it is clear that the vessel 
and cargo were at the time of capture enemy 
property, and that the vessel was under the 
enemy flag, and had broken the blockade of 
Mobile in entering upon her voyage. Judg- 
ment of condemnation and forfeiture accord- 
ingly is rendered, a 
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Case No. 7,296. 

The JESSE WILLIAMSON, JR. 

The BLANCHE PAGE and The JAMES A. 
BURDEN. 

[17 Blatehf. 106.] i 

Circuit Court, S. D. New York. Aug. 28, 1879, 

Collision — Tov-' — Lights. 

1, Under rule 4 of the statutory navigation 
rules (Rev. St. § 4233), requiring "steam ves- 
sels, when towing other vessels," to "carry two 
hrigiit white mast-head lights vertically," and 
requiring that each of those mast-head lights 
shall he of the same character and construction 
as the mast-head lights pr^eribed by rule 3, a 
steam-tug, which has no mast, and cannot carry 
a light at her mast-head, must carry two bright 
white lights vertically, of a character to be visi- 
ble five miles away, on a dark night, with a clear 
atmosphere, and so constructed as to show a uni- 
form and unbroken light ahead, and from ten 
points on one side to ten points on the other, of 
the tag. 

2. Whether, if two lights of a power equal to 
what is required for mast-head lights are sus- 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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pended vertically on the flag-staff at the stern 
of a tuff, in such a manner as to show a uniform 
and unbroken light ahead over an arc of twenty 
points of the compass, they would be the legal 
equivalent of two mast-head lights, quere. 

3. If circumstances are such as to make it 
proper for a steam tug to keep a tow 400 or 5UU 
feet behind her, she should be specially careful 
not only to notify approaching vessels that a tow 
is foUowing, but. as near as may be, where it 
is. . , 

4. Whether rale 9 of the board of supervising 
inspectors appointed under the authority of the 
act of Febrwy 28. 1871 (16 Stat. 440; .Rev. 
St §§ 4405, 4412), has the force of law in re- 
spect to the lights to be carried on canal boats 
and barges, while being towed by steam vessels, 
quere. 

[Appeal from the district court of the TJBit- 
ed States for the Southern district of New 
York.] 

These were cross libels filed in the district 
court, in admiralty, for a collision. John H. 
Stai;in,as owner of the barge James A. Burden, 
sued the schooner Jesse Williamson, Jr., for 
damages to the barge while being towed by the 
steam tug Blanche Page, through a collision 
between the barge and the schooner. Wil- 
liam H. Sise and others, as owners of the 
schooner, sued the tug and the barge, for 
damages to the schooner by the same colli- 
sion. The district court dismissed the libel 
against the schooner, and gave a decree for 
the libellants in the suit against*the tug and 
the barge. Starin, the owner of the tug as 
well as of the barge, appealed to this court, 
in both suits. 

The decision of the district court (BLATCH- 
FORD, J.) was as follows: 

"On the evening of the 2d of November, 
1875, after dark, the schooner Jesse William- 
son, Jr., collided with the barge James A. 
Burden, which was in tow, on a hawser, of 
the steam tug Blanche Page. The bowsprit 
of the schooner entered the port side of the 
cabin in the after part of the deck of the 
barge, and upset a stove which had fire in it, 
and the barge took fire and burned up, with 
her cargo. The schooner, also, was injured. 
John H. Starin, the owner of the barge and 
of the tag, sues the schooner to recover for 
the loss of the barge, and of her cargo, vyhich 
the barge was carrying on freight The own- 
ers of the schooner sue the tug and the barge 
to recover for the damage done to the schoon- 
er. The collision took place a short distance 
to the westward of Throgg's Point, the 
schooner being bound to the eastward, and 
the tug and barge to the westward. The li- 
bel in the suit against the schooner sets forth, 
that the hawser by which the barge^ was 
towed was about 80 fathoms long; that, after 
the tug had passed around Throgg's Point,, 
the schooner was discovered by those in 
charge of the barge, to the leeward of the 
tug, and showing only her red light; that, 
at that time, the barge was following after 
the tug almost in a straight line, but heading 
a Utile to the windward of her, the wind be- 
ing from the northwest or thereabtuts; that 
the schooner passed the tug, on the port hand 
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of the tug, at such a distance that she could 
easily have cleared the barge also, if a prop- 
er lookout had been kept, so as to see the 
barge, or if proper care had been taken in 
reference to the navigation of the schooner^ 
that, as soon as the schoonei' was seen by 
the- master of the barge to be approaching 
the barge in such a way as to render a col- 
lision probable, the helm of the barge was 
put hard-a-port, and the schooner was loudly 
hailed to keep away from the barge, which 
it was even then possible for her to do by 
porting her helm, but, without 'making any 
such change, she kept on, and ran into the 
barge; that the tug and the barge had all 
the regulation lights properly set and bm-n- 
ing brightly; and that the collision was 
caused by the negligence and carelessness of 
those in charge of the schooner, in that, 
among other things, she had no lookout 
properly performing his duty, and she did 
not continue her course to pass the barge on 
the port hand, as there was ample room for 
her to do, there being nothing whatever in 
her way, and she did not take proper meas- 
ures to avoid the barge by changing the 
course she was on when she was hailed. 
The answer of the schooner alleges, that, 
when the schooner was about two miles to 
the westward of Throgg's Neck, and sailing 
on an easterly course, in about the middle 
of the channel, she discovered the green light 
and the white light of a vessel about one 
point over her port bow, and apparently dis- 
tant about 2^^ or 3 miles, which lights ap- 
proached the schooner, and shortly changed, 
showing both green and red lights; that, 
when still nearer to, the schooner, said ves- 
sel closed her green light, and showed the 
red and white only; that, at that time, said 
vessel and the schooner (which was moving 
at the rate of about six knots an hour)" had 
approached so that said red light bore over 
the schooner's port bow, and distant about 
half the distance between the schooner and 
the New York shore, and had gone so far by 
the com-se of the schooner, as to be enthrely 
out of her track; that, within a short time 
afterwards, the lookout on the schooner dis- 
covered a barge, which proved to be ha tow 
of said vessel, (which was a tug,) on a very 
long hawser, (of about 100 fathoms in 
length,) which barge was far to the south- 
ward of the course of the tug, and heading 
nearly across the channel, into which posi- 
tion the wind and tide had carried her, in 
consequence of the neglect and mismanage- 
ment of those in charge, and the length of 
the hawser by which she was towed, and 
the change of course of the tug in rounding 
Throgg's Point; that there were no lights 
visible on the barge and no lookout; that, 
immediately on discovering her, the schoon- 
er was ported; that the schooner had all the 
regulation lights properly set and burning 
brightly, and a careful lookout properly 
stationed and attentive to his duties; and 
that the collision was caused solely by the 
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carelessness and negligence and improper 
seamanship of those in charge of the tug and 
barge, in, among other things, towing the 
barge on a hawser of undue and unsafe 
length, and not having any light on, or look- 
out or proper person in charge of, the barge. 
The libel of the owners of the sdiooner con- 
tains the same averments as their answer to 
the libel of the owner of the barge. The an- 
swer of the owner of the tug and the barge, 
which was filed after the other three plead- 
ings had been filed, avers, that the tug and 
the barge had come aroxmd Throgg's Point 
on the starboard side of the channel and as 
near to the starboard edge of the channel as 
was prudent; that, after the tug and the 
barge had just passed around Throgg's 
Point, the schooner was discovered, by those 
in charge of the tug and those in charge of 
the barge, to the leeward of, and ahead of, 
the tug, bound eastward and showing only 
her red light; that the barge in tow of the 
tug was following after the tug, almost di- 
rectly behind her, but heading a little to the 
starboard of her; that it was not possible 
for the tug and the barge to have passed on 
the other side of the schooner; that, at the 
time, the tug had all the regulation lights 
properly set and burning brightly, and indi- 
cating that she had a vessel in tow, and the 
barge had the regulation light also prop- 
erly set and burning brightly; and that there 
was negligence in the schooner, causing the 
eoliision, in that she did not take proper 
measm-es to avoid the barge by porting her 
wheel, and changing the course she was on, 
in time to avoid the barge, and in that, al- 
though she was approaching the tug and the 
barge on their port hand, in such a way as 
to head for the barge, and in such a way that 
the tug could not possibly draw the barge 
out of the way, and that the barge could do 
nothing to avoid her, except to port her 
wheel, which she did, the schooner kept on 
her course toward the barge until she struck. 
In other respects, the answer of the owner 
of the tug and the barge contains the same 
averments that his libel does. 

"The libel of the owner of the barge, in 
aven-ing that the tug and the barge had all 
the regulation lights properly set and burn- 
ing brightly, does not state what lights either 
vessel had. This averment is contained In 
the third arUele of such libel. The answer 
to that libel denies all the allegations con- 
tained in such third article, except as specif- 
ically admitted. There is no admission of 
the allegation as to the lights on the tug and 
the barge, except what is found in the state- 
ments in the answer, above recited, respect- 
ing the green light, the red light and tlie 
white light, of the tug. The answer states, 
that there were no lights visible on the 
barge, and, while it alleges fault in the tug 
and the barge, in that the barge had no light, 
it dops not allege, as a fault In the tug, that 
the tug did not have all her proper lights, or 
did not have the proper lights to indicate 
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that she had a vessel in tow. So, too, the 
libel of the owners of the schooner mentions 
the red, the green and the white lights of the 
schooner, and avers that there were no lights 
visible on the barge, and alleges that the col- 
lision was the fault of the tug and the barge, 
in that the barge had no light, but it does 
not allege any want of proper lights on the 
tug. The answer to such fibel alleges that 
the tug had all the regulation lights properly 
set and burning brightly, and indicating that 
she had a vessel in tow, and that the barge 
had the regulation light (in the singular) also 
properly set and burning brightly, but it fails 
to state what lights the tug had or where 
they were placed, or what the lights were 
which indicated that she had a vessel in tow, 
or where they were placed. The tug had 
two common globe lanterns, with white 
lights, one above the other, about 2 feet 
apart, about 4 feet from the top of her flag- 
stafC aft, and she had a white head-light, and 
red and green lights. Those fiag-stafC lights 
aft on the tug were not noticed by any one 
on the schooner. The barge had two globe 
lanterns, with white lights, similarly arranged 
on her flag-staff aft. They were not noticed 
by any one on the schooner. The pleadings 
on the part of the schooner are very unsatis- 
factory. If the schooner failed to see any tow- 
ing lights dn the tug, and so failed because 
the tug did not have proper towing lights, and 
thus was brought suddenly, and without re- 
ceiving proper warning, into the presence of 
the barge, and that was believed by the 
schooner to have been a cause contributing 
to the collision, it was to be expected that 
averments to that effect would be found in 
such pleadings. But there are none of such 
averments. The failure to see the lights aft 
on the flag-staff of the tug, and the failure 
to aver in the pleadings that they were not 
seen because they were not proper towing 
lights, would show that there could be no 
issue regarded as raised as to whether such 
lights were proper towing lights, if only the 
averment had been made in the libel suit of 
the owner of the barge, (which was the first 
pleading filed,) that the tug had such lights 
as proper towing lights. But, the averment 
of that libel is only that the tug had all the 
regulation lights, and that averment is de- 
nied by the answer of the schooner. On the 
whole, I think the question must be ex- 
amined as to whether the lights which the 
tug had as towing lights were the proper 
regulation towing lights. Rule 4 of the 
'Rules for preventing collisions on the water' 
contained in section 4233 of tlie Revised 
Statutes, provides as follows: 'Steam ves- 
sels, when towing other vessels, shall cany 
two bright white mast-head lights vertically 
in addition to their side lights, so as to dis- 
tinguish them from other steam vessels. 
Each of these mast-head lights shall be of 
the same character and construction as the 
mast-head lights prescribed by rule 3.' Rule 
3 shows that, by a 'mast-head light,* as 
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spoken of in rules 3 and 4, is meant a light 
at the foremast-head, in a steam vessel which 
has a foremast; that each of the two tow- 
ing lights in such a steam vessel is to he a 
bright white light, of such a character as to 
he visible on a dark night, with a clear at- 
mosphere, at a distance of at least five miles, 
and so constructed as to show a uniform 
and unbroken light over an arc of the hori- 
zon of twenty points of the compass, and so 
fixed as to throw the light ten points on each 
side of the vessel, namely, from right ahead 
to two points abaft the beam on either side; 
and that the two lights are to be arranged 
vertically, and are to be in addition to the 
green and red side lights. Rule 4 states the 
object of this arrangement of white lights 
to be to distinguish towing steam vessels 
from other steam vessels. This tug did not 
carry sail and had no foremast. She was, 
however, such a steam vessel as is spoken of 
in i-ule 7, and was required to carry the red 
and green side lights, and, in addition there- 
to, a central range of two white lights, the 
after light being carried at an elevation of 
at least 15 feet above the light at the head 
of the vessel, the head light being so con- 
structed as to show a good light through 
20 points of the compass, namely, from right 
ahead to two points abaft the beam on either 
side of the vessel, and the after light so as 
to show all around the horizon. Such cen- 
tral range of two lights the tug was bound 
to carry, as a steam vessel, when not tow- 
ing, and she was bound, when not towing, 
to cany two lights at her head, arranged 
vertically. 'The light at the head of the ves- 
sel' prescribed in rule 7, is the equivalent of 
the light 'at the foremast-head' prescribed in 
rule 3, and, where a towing steam vessel of 
the class mentioned in rule 3 is required, by 
rule 4, to carry two bright w^hite mast-head 
lights arranged vertically, to distinguish her 
from other steam vessels of her class, a tow- 
ing steam vessel of the class mentioned in 
rule 7 is required, by rule 4, to caiTy two 
head lights arranged vertically, to distin- 
guish her from other steam vessels of her 
class. I considered this question in the case 
of The U- S. Grant [Case No. 16,803], very 
fully, and arrived at the conclusion, that, 
under provisions of law such as are now 
found in section 4233 of the Revised Stat- 
utes, a steam tug, when not towing, is bound 
to carry a light at the head of the vessel, 
and an after light in a central range, and is 
bound, vlien towing, to cai-ry two lights at 
her head, and to carry them vertically, that 
is, one above the other, and to dispense with 
tlie after light, but still to carry the green 
and red lights. The steam tug, in the pres- 
ent case, did not have two head lights ar- 
ranged vertically. She had only one head 
light The idea of the statute is, that one 
white head light shall indicate a steam ves- 
sel not towing, and two white head lights 
shall indicate a steam vessel towing; for, 
it expressly forbids sail vessels, whether un- 



der way or being >towed, from carrying any 
white head light. As there is to be a white 
head light, in the front of the vessel, at her 
head, conspicuous, first to be seen, when she 
is not towing, so there are to be two of them, 
arranged vertically, one above the other, in 
the front of the vessel, at her head, conspicu- 
ous, first to be seen, when she is towing. 
The object is, that a tow shall be indicated 
to other vessels by the lights on the tug, at 
the earliest possible moment, so that they 
may give both tug and towasuflolcientlywide 
berth. For that purpose, the towing lights 
are to be head lights, and each is to be of 
the brilliancy and size and in the position 
of the usual head light. In the present case 
the tug ought not to have had any light on 
her flag-staff aft. The two globe lanterns 
she had aft were not proper towing lights. 
They were not head lights, and were not 
calculated to attract attention, and it is not 
shown that they were of a briUiaiicy equal 
to that of the head light. If the tug had 
had proper towing lights at her head, in the 
same position witli the head light which she 
did have, it is quite clear that they would 
have been seen by the schooner as soon as 
the head light of the tug was seen. That 
was seen by the schooner a long distance 
off, and so were the red and green lights of 
the tug. The fact that the two after lights 
on the tug were not seen from the schooner 
indicates that they must have been very 
feeble lights. The schooner had no proi*er 
notice that the tug had a vessel in tow, and 
the failure to give such notice was a fault 
in the tug, which contributed to the col- 
lision. The barge and the tug, as one vessel, 
and that a steam vessel, were bound, as 
between either of themselves and the 
schooner, to keep out of the way of the 
schooner, if the schooner, on the one hand, 
and the barge and the tug, on the other, 
were proceeding in such directions as to in- 
volve risk of collision, although the barge 
was being towed astern of the tug; and it 
was the duty of the schooner, as well as her 
privilege, to keep her course, unless there 
were special circumstances rendering a de- 
parture from these requirements necessary, 
in order to avoid immediate dangei*. The 
Cleadon, 14 Moore, P. O. 92, 97; The War- 
rior, L. R. 3 Adm. & Ecc. 553; The Civilta 
[Case No. 2,775]; The U. S. Grant [supra]. 
The evidence shows, I think, that the 
schooner did not change her course so as to- 
embarrass the tug or the barge. She clear- 
ed the tug and she had no reason to suppose 
the barge was being towed "behind the tug. 
The lights which the barge had were as fee- 
ble to indicate her presence as were the after 
lights on the tug to indicate there was a 
tow. The fact that the schooner saw the 
head light and side lights of the tug and 
did not see the two lights aft on the barge, 
indicates that those lights were defective, 
as a warning to the schooner, either in posi- 
tion, or size, or brilliancy. The obligation 
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resting on the barge and, the tug, to keep 
out of the way of the schooner, imi*oses on 
them, as the schooner did not change her 
course to their embarrassment, the necessity 
of showing aflSxmatively that the schooner 
committed a fault in not changing her coui'se, 
or that there were special circumstances 
which required her to do something which 
she did not do, or to avoid doing something 
which she did. 

"The libel of the barge sets forth, as a 
fault in the schooner, that she had no look- 
out properly performing his duty. The mate 
of the schooner, with two seamen, Blake and 
Saunders, were forward on the lookout, 
when the lights of the tug were first seen 
from the schooner. The master was aft by 
the wheel, and a seaman, Frisbie, had the 
wheel. The schooner was heading east. 
The mate reported to the master a green 
light on the port bow 'way ahead.' In a few 
minutes he reported it was a steamer show- 
ing a white bow light, and green and red 
lights, coming nearly for the schooner, and 
then he reported that she had hidden her 
green light and showed only her red light 
and her white light. The master then called 
the mate aft, and he came aft, and then the 
master went forward himself, telling Fris- 
bie to keep the schooner east by south, which 
was done. The master then sent aft the 
two men who were forward, to get ready to 
haul aft the main sheet, preparatory to turn- 
ing Throgg's Point. They started aft, but, 
before they got aft, the master saw the 
barge rise up before him. He ordered his 
wheel hard-a-port, and the order was obeyed, 
but the barge and the schooner collided. 
The schooner, from the time she sighted the 
tug, made no change towards the tug and 
the bai'ge. She changed one point away from 
them, from east to east by south, and after- 
wards, by hard-a-porting, she changed more 
away from them. From these circumstan- 
ces, and from the way in which the vessels 
struck- each other, it is manifest that the 
barge was not moving either west or west 
by north, but was moving crosswise of those 
courses, to the northward. I am not satis- 
fied, from the evidence, that the master, or 
any one else on the schooner, ought to or 
could have seen the barge any sooner than 
she was seen, or that there was any de- 
ficiency in the lookout on the schooner, 
which contributed to the collision. The libel 
of the barge also alleges fault in the schoon- 
er, in that she did not continue her course 
to pass the barge on the port hand. If this 
means, that, after sighting the tug, the 
schooner changed towardsthe tug and barge, 
the evidence shows the contrary. Such libel 
also alleges that the schooner took or kept 
such a course that she collided with the 
barge. The evidence shows that she chan- 
ged her course away from the barge, as soon 
as she sighted the barge, and that there was 
no fault in her in not seeing the barge sooner. 
The libel of the barge also alleges, that the 



schooner was in fault because she did not 
change hei" coui-se by porting, when she was 
hailed from the barge. It appears that she 
heard no hail, and it does not appear that 
she ought to or could have heard any hail 
which the barge made, and it is shown that 
she did port as soon as she discovered the 
barge. The answer of the tug and the barge 
contains no averments as to fault in the 
schooner, which are not covered by the fore- 
going obsei-vations. In the suit against the 
tug and the barge, there must be a decree 
for the libellants against both vessels, with 
costs, with reference to ascertain the dam- 
ages. In the suit against the schooner, the 
libel is dismissed, with costs." 

This court found the following facts: 
"About half-past seven o'clock in the even- 
ing of November 2d, 1875, a collision oc- 
cm*red in the East river, near Throgg's Neck, 
between the schooner Jesse Williamson, Jr., 
owned by the libellaxits in the second suit, 
and the barge James A. Burden, in tow of 
the tug Blanche Page, both owned by the 
llbellant in the first suit. The evening was 
clear, but dark, and the moon had just set. 
The wind was heavy from the northward 
and westward. The schooner was loaded 
with coal and on a voyage from Port John- 
son, New Jersey, to Portsmouth, New Hami*- 
shire. Her crew consisted of a captain, 
mate, three seamen and a cook. Her regula- 
tion lights were properly set and burning. 
The tug was on her way from New Haven 
to New York, and towing the barge astern, 
by a hawser at least seventy or eighty fath- 
oms long. The length of the barge was one 
hundred and twenty or one hundred and 
thirty feet. The lights of the tug were as 
follows— a white head light forward; a red 
light on the port side; a green light on the 
starboard side; and two white globe lan- 
terns on the fiag-staff aft, hung one above 
the other. The lights aft were not of a 
character to be visible on a dark night, with 
a clear atmosphere, at a distance of five 
miles, and were not otherwise constructed, 
or fixed, as mast-head lights. The bax-ge 
had two white globe lanterns hanging one 
above the other from her flag-stafE, burning 
dimly, but no other lights whatever. The 
speed of the tug, with her tow, was five or 
six miles an hour, and that of the schooner 
somewhat more. The usual course from the 
east around Throgg's Neck, is southwest by 
south to the point, and then around the buoy, 
to west-northwest In this case, the tug, 
when she rounded the buoy, hauled a point, 
or a point and a half, further north, on ac- 
count of the wind. The schooner was steer- 
ing so as to make Throgg's Point as close as 
she could with safety, because, when she 
rounded the point, she would be compelled 
to come up more into the wind. She had on 
deck her captain, mate, and three seamen. 
The mate was on the lookout and the two 
seamen were forward with him. The cap- 
tain was aft and the third seaman was at 



[13 Fed. Cas. page 571] 

tlie wheel. The mate, on the lookout, saw 
and reportea the green light of the tug off 
the port how, then the white head light, then 
the red light, and finally the green light 
shut out No other lights were seen. After 
this the captain called the mate aft and 
went forward on the lookout himself. Soon 
after getting forward he sent the seamen to 
tend the main sheets, on rounding the point 
The schooner passed the tug port to port, at 
a safe distance, and steadily kept her course. 
The red light of the schooner was seen from 
the tug ahout the time of passing the buoy. 
This was when the tug's lights were first 
discovered from the schooner. The vessels 
could not then have heen more than a mile 
apart, if as much as that. The red light of 
the schooner was alone seen from the tug. 
Immediately after the seamen were sent aft, 
the captain saw the hull of the barge loom 
up close by, out of the darkness, and angling 
across the schooner's bow. He saw no lights. 
This was the first time that the bai-ge, or 
anything on her, had been seen from the 
schooner. The wheel was at once put to 
port, but not in time to avoid a, collision. 
The schooner struck the barge on the port 
side, fifteen or twenty feet forward of the 
stern. The blow knocked down the stan- 
chions and joiner work, which caught fire 
from a stove. The barge was partially burned 
and sunk, with her cargo on board. As soon 
as the man at the wheel of the barge saw, by 
the way the schooner was coming, that a 
collision was possible, he ported his wheel, 
and then, when the schooner lapped the 
barge, starboarded it, hoping to swing the 
stem off. The commissioner's report as to 
damages is supported by the evidence. Rule 
9 of the rules and regulations of the auysv- 
vising inspectors appointed under the au- 
thority of the act of February 28, 1871 (16 
Stat. 440; Rev. St §§ 4405, 4412), is as fol- 
lows: 'Steam vessels, when towing other 
vessels, shall carry two bright white mast- 
head lights vertically, in addition to their 
side lights, so as to distinguish them from 
other steam vessels. Each of these mast- 
head lights shall be of the same construc- 
tion and character as the mast-head lights 
which other steam vessels are requked to 
carry; and, in addition to the lights herein 
referred to, when engaged in towing canal- 
boats and barges, or both, as is customary 
on the Hudson and other rivers, white lights 
shall also be carried on the extreme outside 
of the tow on either hand, and also on the 
extreme after part of the same.' This rule 
was approved by the secretary of the treas- 
ury." 

George A. Black, for schooner. 
Robert D. Benedict for tug and barge. 

WAITE, Circuit Justice. The only ques- 
tion which I think it necessary to consider 
in this case Is, whether the tug carried "two 
bright' white mast-head lights vertically," or 



(Case No. 7,296} JESSE 



their legal equivalent Rule 4 of the statu- 
tory navigation rules (Rev. St § 4233), pro- 
vides, that "steam vessels, when towing other 
vessels, shall carry two bright white mast- 
head lights vertically, in addition to then: 
side lights, so as to distinguish them from 
other steam vessels. Each of these mast- 
head lights shall be of the same character and 
construction as the mast-head lights prescrib- 
ed by rule 3;" that is to say (rule 3) "a bright 
white light, of such a character as to be 
visible on a dark night with a clear at- 
mosphere, at a distance of at least five 
miles, and so constructed as to show a 
uniform and unbroken light over an arc of 
the horizon of twenty points of the compass, 
and so fixed as to show the light ten points 
on each side of the vessel, namely, from 
right ahead to two points abaft the beam 
on either side." Such a light must be car- 
ried at the foremast-head of an ocean-going 
steamer, or a steamer carrying sail. Steam 
vessels not cariying sail and navigating bays, 
fakes, rivers, or .other inland waters, are re- 
quired, by rule 7, to carry, in addition to 
their colored lights, "a central range of two 
white lights, the after light being carried at 
an elevation of at least fifteen feet above 
the light at the head of the vessel. The 
head light shall be so constructed as to show 
a good light through twenty points of the 
compass, namely, from right ahead to two 
points abaft the beam on either side of the 
vessel, and the after light so as to show 
all around the horizon." 

This tug could not carry a light at her 
mast-head, for she had no mast, but she 
could carry two bright white lights vertical- 
ly, of a character to be visible five miles away 
on a dark night, with a clear atmosphere, 
and so constructed as to show a uniform 
and unbroken light ahead, and from ten 
points on one side to ten points on the other 
of the vessel. This would be a light of the 
character and construction which ocean 
steamers, and steamers carrying sail, are 
required to have at the foremast-head. I 
deem it unnecessary to decide, in this case, 
whether, if two lights of a power equal to 
what is required for mast-head lights, are 
suspended vertically on the flag-staff at the 
stern of a tug, in such a manner as to show 
a uniform and unbroken light ahead over an 
arc of twenty points of the compass, they 
would be the legal equivalent of two mast- 
head lights; for, I am clear, that, unless 
there are two lights of that power and ef- 
ficiency, carried vertically somewhere on the 
vessel, rule 4 is not complied with. 

That such lights were not carried on this 
tug is very apparent from the evidence. 
It is conceded, that ordinary globe lanterns 
only were used. The mate, when acting as 
lookout on the schooner, must have been 
vigilant He saw, first, the green light, 
then the white at the head, then the red, and 
then the green shut in, as the tug approached 
j and rounded the buoy, and put herself on 
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her course down the river. The head light 
was seen, while those from the flagstaff were 
not The presumption is, that the light ahead 
was such as was required by rule 7, and, 
therefore, of the same character and con- 
struction as that prescribed by rule 3, for 
the mast-head. As that light was seen, the 
conclusion is irresistible, that the stern lights 
were not of the same power, or were not so 
placed as to present the view which the law 
required. This, under the circumstances, is 
not only a fault in law, but a fault in fact. 
The schooner, while, to my mind, in all par- 
ticulars vigilant, was not actually informed 
that she was to meet a tow, until the hull 
of the barge loomed up out of the darkness, 
immediately ahead, almost at the very mo- 
ment of the collision. Clearly, if the cir- 
cumstances are such as to make it proper for 
a tug to keep a tow four to five hundred feet 
away from her, she should be specially 
careful not only to notify approaching ves- 
sels that a tow is following, but, as near as 
may be, where it is. A sailing vessel must 
hold her course while a steamer is keeping 
out of her way in passing, but this obligation 
continues only so long as the steamer is 
passing. The sailing vessel should, there- 
fore, be told where the steamer is, and as, 
for the purpo'ses of this rule, the tug and her 
tow are to be considered as one vessel, and 
that the tug, it is necessary that the requir- 
ed information should extend to both tow 
and tug. In the day time, the tug may as- 
sume that both will be seen from the sail 
vessel, and act accordingly; but, at night, 
and in the dark, this is impossible, and, 
consequently, the law has supplied a sys- 
tem of arbitrary signals, intended to make 
up for the loss of vision by day. If these 
signals are omitted, and the sailing vessel 
comes into collision for want of them, the 
loss must fall on the tug, where the fault 
lies. 

There can be no doubt that this collision 
was caused, in part, at least, "bj a want of 
proper towing lights. Had the schooner been 
told, in the appropriate way, of the approach 
and presence of a tug and tow, she would 
have watched as well for the tow as the 
tug, and, if she had found the tow driven 
out of its course, as this one undoubtedly 
was, by force of the wind, or otherwise, she 
would have taken some measures herself to 
prevent a collision. From the manner in 
which this schooner was navigated, I have 
no doubt whatever, if she had known that 
a tow was following the barge, the loss never 
would have happened. She was keeping up 
as close to Throgg's Point as she could, in 
order to take advantage of the wind and save 
herself from going off too much to leeward, 
when she got by. There was room enough 
for her to keep off; and there can be no 
reasonable doubt that she would have done 



so had she known it was necessary. 
Not knowing of the barge, she held her 
course, as she certainly had the right 
to do, with the information she had. In 
this I recognize fully the rule, that, while 
a tug must keep herself, as well as her tow, 
out of the way, a sailing vessel is not per- 
mitted to run down a tow, if it gets beyond 
the control of a tug, and she can, with rea- 
souable effort, avoid it. 

Holding, as I do, that a tug, while' towing 
in inland waters, must exhibit vertically two 
bright white lights, of equal power with the 
mast-head lights of sea-going steamers, so 
fixed as to present a uniform and unbroken 
light right ahead and ten points on either 
side, and that this tug was in fault in this 
particular, it is unnecessary to inquire 
whether rule 9 of the board of supervising 
inspectors has the force of law, as a rule of 
navigation. By section 4412 of the Revised 
Statutes, the board has the right to "estab- 
lish such regulations, to be observed by all 
steam vessels, in passing each other, as they 
shall, from time to time, deem necessary for 
safety," and, by section 4405, these rules, 
when approved by the secretary of the treas- 
ury, "have the force of law." The statu- 
tory navigation rules (section 4233, Kev. St., 
rule 8), prescribe lights for sailing vessels 
while being towed, but omit any provision 
for canal-boats, barges, &c., when towed, as 
is customary in rivers and other inland wa- 
ters. This is an important omission, and, if 
there is really any doubt as to the' power of 
the board to bind towing steamers by this 
rule, in passing sailing vessels, the necessary 
legislation to remedy the defect should at 
once be obtained. The absolute necessity 
there is for some such rule must certainly be 
acknowledged, if tugs are permitted to sep- 
arate themselves long distances from their 
tows, and then make up the tow of any size 
or form they please. 

I see no reason for disturbing the report 
of the commissioner as to the amount of dam- 
ages. A decree may be prepared, dismissing 
the libel of Starin, with costs in both courts, 
and in favor of Sise and others, for §1,076 74, 
and interest on $627 86 from November 26th, 
1875, and on $446 88 from November 20th, 
1877, at six per cent, that being the amount 
allowed by the commissioner. 

[NOTE. A motion for judgment against the 
sureties on the appeal bond was denied. Case 
No. 7,297. 

[After the attachment of the vessel in the 
district court, a stipulation in the sum of $2,- 
100, as her appraised value, was given. When, 
therefore, the libellant appealed to the supreme 
court, the appellees moved to dismiss the ap- 
peal for want of jurisdiction. It was held that 
as the matter in dispute did not exceed the sum 
or vsilue of $5,000, exclusive of costs (section 3, 
Act Feb. 16, 1875; 18 Stat. 316), the court had 
no jurisdiction. The appeal was dismissed. 
Opinion by Mr. Justice Blatchford. 108 U. S. 
305. 2 Sup. Gt 669.] 



£13 Fed. Cas. page 573] 

Case "No. 7,297. 

The JESSE WILLIAMSON, JR. 

[17 Blatchf . 220.] i 

Circuit Court, S. D. New York. Oct. 11, 1879. 

Admiralty— Appeal— SuRETT— Judgment. 

Where, in a suit in rem, in admiralty, in the 
district court, the libellant, after a decree dis- 
missing the libel, appeals to this court, and this 
™urt dismisses the libel, and the sum claimed in 
the libel is suffident to allow of an appeal by the 
libellant to the supreme court, which may be a 
supersedeas, no summary judgment ain be ren- 
dered by this court against the sureties m the 
anneal bond executed on the appeal to this court, 
S after the expiration of ten days after the 
rendering of the decree by this court. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

In admiralty. 

Benedict, Taft & Benedict, for sureties. 

Scudder & Carter, for claimants. 

BLATCHPOBD, Circuit Judge. As the 
decree of this court In this case dismisses the 
libel [Case No. 7,296], and as the libellant, 
in his libel, claims damages to the amount of 
over $27,000, and as the district court has 
dismissed the libel, it follows that this is a 
case in which the libellant can appeal to the 
supreme com-t and can have his appeal oper- 
ate as a supersedeas and stay of execution. 
As the bond of the sureties on the appeal to 
this court is, in its condition, the same as 
that in the case of The New Orleans [Case 
No. 10,181], just decided, it follows, that the 
motion 'for judgment in this case against 
said sureties must be denied, for the reasons 
assigned in the decision in that case. 
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SQiice of IhG tug Jessie Russell while towing 
her through a bridge on Newtown creek. 

The time when the accident is said to have 
occurred was September 20, 1873. The ac- 
tion was commenced July, 1876. The reasons 
assigned for this great delay are not satis- 
factory to my mind, and during this period 
a part of the boat has changed hands, and, 
at the time of commencing the suit, was 
owned by an innocent party who had bought 
without notice. 

By reason of the delay it has been ren- 
dered impossible to present to the court evi- 
dence in regard to the condition of the canal 
boat at the time, that would have been easily 
found if the action had been brought soon 
after the boat had sunk. The actual condi- 
tion of the boat is a material question in the 
enquiry. 

I am, therefore, of the opinion that under 
the circumstances of this case, the demand 
should be held to have become stale, and for 
that reason not enforceable in this court. 
Libel dismissed, but without costs. 



Case ]S*o. 7,S98. 

The JESSIE RUSSELL. 

[9 Ben. 181.] a 

District Court, E. D. New York. June, 1877. 

Damage— Tug and Tow— Stale Claim. 

Where a tug was taking a boat through a 
drawbridge, and the boat struck one of the piers 
and damage ensued, to recover for which action 
was not brought till after three years had 
elapsed, and the ownership of part of the tug 
had gone into hands of other parties without no- 
tice, and material evidence lost: Held, that the 
delay in enforcing the right of action for recov- 
ery was not justified, and the claim must be 
held to have become stale. 

In admiralty. 

BENEDICT, District Judge. This is an 
action to recover the value of a canal boat, 
alleged to have been sunk through the negli- 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 IReported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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JESSUP V- ATLANTIC & G. R. CO. 

KELLY et al. v. SAME. 

[3 Woods, 441.] 1 

Circuit Court, S. D. Georgia. April Term, 1879. 

Liens— Railroad Moutgage— Fokeclosore— 
Priorities. 

1. The laws of Georgia give no liens supe- 
rior to a mortgage lien, except for taxes and to 
laborers and material men who take the proper 
steps to perfect their liens. Held, therefore, that 
in distributing the earnings of a mortgaged rail- 
road, while the same were in the hands of a 
receiver, and the proceeds of its sale, the court 
would give priority only to those laborers and 
material men who had perfected their hens ac- 
cording to the state law. 

[Cited in Farmers' Loan & Trust Co. y. 
Kansas City, W. & N. W. R. Co., 53 Fed. 
193.] 

2. Claims on a railroad company for through 
fares and freight, for which it may have been 
accountable, in part, to connecting lines, are 
nothing more than open accounts, which stand 
on the same footing as other unsecured debts. 

[These were bills by Morris K. Jessup and 
by Eugene Kelly and others, trustees, 
against the Atlantic & Gulf Railroad Com- 
pany.] Heard on petitions of various inter- 
veners pro interesse suo to be paid their 
claims for services, materials, etc., perform- 
ed and fm-nished before the appointment of 
receivers, out of the earnings of the road 
made since the receivers were appointed, or 
out of the proceeds of the road when sold. 

Geo. A. Mercer, Wm, Garrard, H. B. 
Tompkins, T. M. Norwood, H. C. Cimning- 
ham, R. R. Richards, J. R. Saussy, A. P. 
Adams, S. B. Adams, Collier & Charlton, 
and Kingsbm-y & Hammond, for petitioners. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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W. S. Cliisholm and Robert Falligant, for 
trustees. 

H. R. Jackson, A. R. Lawton, and W. S. 
Basinger, for receivers. 

BRADLEY, Circuit Justice. The trust- 
deeds in tliis case authorize the trustees, 
when default is made in the payment of in- 
terest on the bonds secured thereby, to enter 
upon and take possession of the mortgaged 
property, consisting of the railroad, built or 
to be built, with all its appurtenances and 
equipments, and machinery connected there- 
with, and to operate the same, and receive 
all tolls, income and profits thereof, for the 
benefit of the bondholders, after deducting 
all proper expenses; and, in due time, and 
after proper notice, to sell the road and prop- 
erty. The laws of Georgia give no liens up- 
on mortgaged property superior to the mort- 
gage lien, except for the taxes due on the 
property and to laborers, mechanics and ma- 
terial men who take the proper steps to pro- 
tect their liens. "We think that we should 
follow the law and practice of the state irr 
" this respect. But in requiring the liens to be 
perfected, we do not mean that the parties 
should have taken any judicial steps in or- 
der to enforce their liens; but that they 
should have performed those preliminary re- 
quirements which entitle them to a judicial 
enforcement of the liens. If the statute re- 
quires the lien to be recorded, that should 
have been done in the time required by law. 
If it requires an oath to be taken verifying 
the lien, that should have been done within 
the time required. Having done this, then 
application to this court may stand in lieu 
of proceedings in the county courts or other- 
wise. We think, also, that the claims for 
moneys received by the Atlantic & Gulf Rail- 
road Company on through fares and freight, 
for which it may have been accountable, in 
part, to connecting lines, are nothing more 
than open accounts, which stand on the 
same footing as other imsecured debts of the 
company. 

A general clause may be inserted in the 
decree declarative of the views which we 
have expressed, and the liquidation and as- 
certainment of the claims themselves which, 
according to our views, are entitled to a lien, 
may be -reserved for further order upon the 
foot of the decree now to be made. In draw- 
ing the decree the directions for a sale of the 
property should provide for payment into 
court of a suflflcient sum to meet the liens 
that are prior to the mortgages, and to de- 
fray all expenses and charges of litigation. 
The counsel in the cause will be able to ap- 
proximate the amoimt required for this pur- 
pose. If the amount specified should be in- 
sufficient, the deficiency would have to be 
made up by the purchasers of the road in 
ease they are allowed to pay their bids in 
bonds of the company. The bonds can re- 
main uncanceled until the matter is de- 
termined. 
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JESSUP V. CHICAGO & A. R. CO. et al. 

[7 Chi. Leg. News, 229.] 

Circuit Court, N. D. Illinois. April, 1875. 

Taxation — Railuoads — Capital Stock — Retuiix 
—Mode of Assessment. 

1. The rule adopted under the act of March, 
1872, by the board of equalization of this state to 
ascertain the value of the capital s*«ck of rail- 
road companies, has led to the imposition of tax- 
es upon properly which in fact had no existence, 
and cannot therefore be sustained. It was illegal 
and oppressive. 

2. The act provides for returns under oath of 
all the property of such corporations, together 
with the value thereof. The action of the board 
in disregarding these returns and raising the 
values of the property, as was done, without evi- 
dence, without a hearing or a chance to be heard, 
of the parties interested, was a violation of the 
rights of the corporations, and as such cannot be 
sustained by a court of equity. 

3. Under the constitution of this state, the 
franchise of a corporation can be taxed as well 
as its property, but it should be a tax against tlie 
corporation for the use of the franchise, and it 
must Ije uniform as to the class on which it 
operates, and hj general law.^ 

4. The constitution of this state requires that 
taxes shall be assessed in proportion to the value 
of the property of each person and corporation. 
The mode adopted of assessing the property of 
railroads by the board of equalization of this 
state in its distribution along the line of the roads 
of the proimrty assessed, operated so as to pre- 
vent this principle from taking effect in the case 
of county and municipal taxes, causing the prop- 
erty in one county to pay such tax in another. 

5. The distinctions pointed out between the 
capital stock of a corporation and its capital, 
and some of the true principles of taxation 
stated. 

6. As in this case there are immense pecuniary 
interests of non-residents held in this state 
which have been affected by some of the rul- 
ings of the supreme court of this state on the ac- 
tion of tibe state board of equalization, this court 
for the present refuses to follow those rulings, 
believing they are erroneous, until required to 
do so by the supreme court of the United States. 

[This was a bill by Morris K. Jessup 
against the Chicago & Alton Railroad Com- 
pany to restrain the collection of ceitain 
taxes.] 

DRUMMOND, Circuit Judge. Numerous 
bills have been filed in this court, and in 
the circuit court of the United States for 
the Southei-n district of Illinois, the object 
of which is to restrain the collection of taxes 
which have been assessed, and are sought 
to be levied upon the capital stock and corpo- 
rate property of corporations in the two dis- 
tricts. In what shall be said at the present 
time, much will apply to other bills which 
have been filed in the courts, but as it may 
be necessary to select some case to serve as 
a centi-e around which to group the views 
we entertain upon the subject, it may be 
proper to state the facts in the principal 
case. The bill alleges that the Chicago and 
Alton Railroad Company had, in its own 
right, and by virtue of contracts made with 
the Joliet and Chicago Railroad Company, 
the Alton and St. Louis Railroad Company, 
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the St Louis and Jacksonville Itailroad Com- 
pany, and the Louisiana and Missouri Kivei- 
Railroad Company, various railroad tracks, 
with rolling-stock and all the usual property 
employed in the operation of railroads, and 
that it Tvas using the same in the transpor- 
tation of persons and property on its road, 
and the connecting Unes; and that, as re- 
quired by the act of March, 1872, of this 
state, the Chicago and Alton Railroad Com- 
pany, with other companies, made and filed 
with the proper officer, in May, 1873, a 
sworn list of all its property, setting forth 
in what the property consisted, and its value. 
The bill also states that certain officers, 
town and county assessors, without authori- 
ty or notice, made additions to the listed val- 
ue of some of the property; that, then, the 
county boards of equalization made certain 
described additions, and that the returns 
thus revised and equalized, were certified to 
the auditor of public accounts, who, as re- 
quired by law, submitted them to the state 
board of equalization. The biU then sets out 
various acts of the state board which it 
claims to be illegal; that, without re-as- 
sessment or re-valuation, it added to and de- 
ducted from the assessed value of the proper- 
ty as returned, so as to equalize the value of 
the property with the value of the same 
class of property, in other counties, and that 
it changed the aggregate value of the rail- 
road track, it being in different counties, 
from $1,309,736.90, as returned, to §4,041,729, 
and distributed it in the several counties 
without regard to the actual value therem. 
The rolling stock, as returned, was of the 
value of 5664,447.03. The board changed 
it to §1,174,784, which amount was distrib- 
uted in the same maimer, and the board 
also assessed to the several companies with 
which the Chicago and Alton Railroad Com- 
pany made contracts, large sums for rolling 
stock, when, in point of fact, they had 
none. The bill then states the rule adopt- 
ed by the board, for ascertaining the value 
of the capital stock, over and above the tan- 
gible property under the act of March 30, 
1872. The board assessed the value of the 
capital stock of the Chicago and Alton Kail- 
road Company, and all the companies here- 
tofore referred to, with which that company 
had made contracts; and this was done with- 
out notice or hearing, or opportunity to be 
heard; and the taxes have been extended 
and levied against the various railroads, in 
conformity with the rules adopted by the 
board, for the year 1873, for state, county, 
town, village, city and special taxes. These 
seem to be all the allegations of the bill, 
to which it is necessary to refer. As no 
denial has been made of them we have to 
assume they are true; and the question is, 
do they show a proper case for the in- 
terposition of a court of equity, to prevent 
the collection of the taxes? 

The rule laid down by the supreme court 
of the United States is, that a court of 
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equity will not restrain the collection of a 
tax, merely because it is illegal; there must 
be some other independent fact, recognized 
as a proper ground of jurisdiction. As re- 
lief would have to be sought in this case, in 
a multiplicity of suits against the various 
collectors, it comes within the rule of the 
supreme court of the United States. Dows v. 
City of Chicago, 11 Wall. L78 U. S.] 108. The 
plaintiff, as a shareholder in the Chicago 
and Alton Raih-oad Company, also brings- 
himself within the principle of the case of 
Dodge V. Woolsey, 18 How. [59 U. S.] 361. 
The assessment and levy of taxes is an es- 
sential faculty of all governments. Upon it 
the state depends for the exercise of all its 
functions, and the support of its various of- 
ficers, legislative, executive and Dudicial. 
"While the power is indispensable, its exer- 
cise is attended with very serious conse- 
quences to the citizen. It may take and dis- 
pose of his property, in a summary way, in 
order to raise the necessary means to carry 
on the government. Still, it is not an ab- 
solute power; there are some constitutional 
restrictions imposed as a protection against 
its abuse. A tax upon property is the chief 
source of revenue in this state, but that tax 
must be levied by valuation, so that every 
person or corporation shall pay a tax in 
proportion to the value of the property own- 
ed. If it is a tax upon a class of persons, 
or on those using franchises, it must be by 
general law, and uniform as to the class 
on which it operates. Const., art 9, § 1. 
It would seem, therefore, that a property 
tax, assessed for county or municipal pur- 
poses, must be by valuation of the property 
actually or constructively within its terri- 
torial limits. 

The law already referred to, required the 
capital stock of all corporate companies of 
this state, to be so valued, by the board of 
equalization, as to determine its fair cash 
value, including the franchise, over and above 
the assessed value of their tangible property; 
and the board was authorized to adopt such 
rules to that end, "as to it may seem equal 
and ju^." When the tangible property, 
or capital stock was assessed, the shares of 
the capital stock were not to be assessed. 
Sections 3, .4. In order to ascertain the 
value 'of the capital stock and franchise, 
the board adopted, under this law, the fol- 
lowing rule: The value of the shares of the 
capital stock, and the value of the debt of 
the company, (excluding the debt of current 
expenses,) were added together; their sum 
constituting the value of the capital stock 
and franchise. In order to ascertain the 
amount of this, over and above the tangible 
property, the value of the latter was to be 
deducted from the sum. The rule does not 
in terms, provide for the case of companies 
(many of which we have before us) where 
the shares have no value whatever, or, if 
it does, the results arrived at show the 
injustice of the rule; because, according to 
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the allegations of many of the bills before us, 
the board has found large amounts as the 
value of the capital stock, including the 
franchise, oyer and above the value of all 
the tangible property of companies, in which 
the shares of capital stock have no value 
whatever, and where the companies are not 
only largely in debt but actually insolvent. 

The capital stock of a company is usually 
divided into a certain number of shares. 
Technically, the shares may be said to be 
different from the capital stock, though those 
who own the shares own also the capital 
stock, that is, they own the sum of what 
makes the capital stock. Though it is some- 
times expressed differently, it would be more 
correct to say that the shareholders own the 
capital stock, and the corporation the capital, 
or corporate property, for, in a true sense, 
the corporation cannot be said to be the 
owner of its capital stock, but only of the 
tangible property, assets and franchise, 
which constitute its capital. If, when we 
speak of "the corporation," we mean the 
property which it owns, including the fran- 
chise, the term is intelligible. In this sense, 
the distinction between the shares of the 
capital stock and the capital stock itself, is 
entirely clear, but, if we discriminate be- 
tween the corporate property and the capital 
stock, what power has the corporation over 
the capital stock? It cannot sell it, as dis- 
tinct from the property and the franchise. 
It cannot sell a fractional part of the shares 
into which it is divided. It can dispose of 
the property of the corporation, and so, in- 
directly, impair and perhaps destroy, the 
value of the capital stock, but the capital 
stock, as such, it cannot control; that belongs 
to the shareholders. 

There would seem to be a want of pre- 
cision of language in the opinions of some 
of the courts and text-writers, in the use of 
the words "capital stock," as applicable to 
the right of property in the corporation. It 
should be, not "capital stock," but "capital;" 
that is, the property or means of the cor- 
poration, including the franchise. This will 
be the more apparent, if we consider the ef- 
fect of a levy of a tax upon the shares, and 
on the capital stock of the corporation. It 
Will be found that if the shares are taxed, 
and the capital stock, as the sum of the 
shares, is also taxed, the property is taxed 
twice; and this the law of 1872 concedes, 
by providing that where the capital stock is 
taxed, the shares shall not be, thus obviously 
recognizing them as, essentially, the same 
as subject to taxation. There can therefore 
be no doubt that where the shares, as such, 
are not taxed, the sum of the shares, as 
capital stock, can be, provided that by "cap- 
ital stock," the corporate property is meant. 
But we apprehend the rule in each case must 
be the same. If the shares are to be taxed, 
the taxation must be according to their value. 
A share worth ten cents on a dollar, in one 
corporation, cannot be taxed the same as a 



share in another worth one hundred cents, 
and if the share has neither a market or an 
actual value, it cannot be taxed. So, as to 
the sum of all the shares, which, with the 
franchise, is sometimes called the capital 
stock; if worthless, it cannot be taxed. If 
the capital stock means the corporate prop- 
erty then to tax both is in effect a double 
tax, and though technically a tax upon the 
shareholders as such and a tax on the cor- 
porate property may be sustained, yet it is 
inequitable, because in a just sense the 
shares represent the corporate property. The 
law declares that the board of equalization 
is to ascertain the cash value of the capital 
stock, including the franchise, over and 
above the assessed value of the tangible 
property. It would appear that by the act 
the franchise is to be regarded as property, 
and, as such, is to be included with the prop- 
erty designated by the name of "capital 
stock," but it seems to us that a fair con- 
struction of the first section of the ninth ar- 
ticle of the constitution indicates that where 
a tax is to be imposed upon a corporation as 
owning property, the franchise must be tax- 
ed, if at all, under the last clause of that 
section. Although a franchise may, in some 
cases, possess great value, it may, in others, 
have only a nominal value. It is something 
indefinite— intangible; in most instances, of 
such a character that no fixed valuation can 
be placed upon it, and therefore, if it is to 
be, as such, the subject of taxation (as un- 
doubtedly it can be), that taxation must be 
by general law upon the coiporation using 
it, and uniform as to the class on which it 
operates. According to that rule, a tax upon 
a franchise, although its value may be in- 
definite, may still be said to be just, and to 
operate fairly upon all persons and corpora- 
tions using it. The construction which has 
been given to this clause of the constitution 
by the board of equalization, and indeed it 
may be said, by the legislature, has been the 
source of most of the difficulties that have 
arisen in the valuation of what is termed 
the "capital stock of a company." Because 
they have included the franchise as a part 
of the valuation, it is difficult, if not impos- 
sible, to ascertain by any fixed rule of inter- 
pretation, or by the application of any of 
the facts which arise in a particular instance, 
the true amount or value of the property to 
be taxed; because it will be found that there 
is no possible way of reaching the conclu- 
sion at which it appears the board of equali- 
zation has, in numerous cases, arrived, than 
by holding that the franchise itself, and 
nothing else represents the great value they 
have placed on the capital stock. 

The value of the shares of corporate stock 
depends upon various considerations— pro- 
spective as well as present profits— debts, 
assets and the franchise. It is manifest that 
the value of the shares may be nothing, but 
both debts and assets large, and yet it is 
difficult to xmderstand how, in such a case, 
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tlie capital stock, iiwluding the francliise, 
can be of any value except a nominal 
value. This may be said to be the normal 
condition of many of our Western railroad 
corporations, their capital stocli properly so 
called, being annihilated and nothing left 
but debts and tangible property, including 
what we call the franchise. In such cases, 
to impose a tax upon imaginary property 
valued at millions, as capital stock inde- 
pendent of the tangible assets, shoclis all our 
notions of right and of equity. The true 
theory of the taxation of property is, to tax 
it only once at one time, and to deduct from 
what a man has what he owes. But there 
is no legal objection to a law which taxes 
what he has, without regard to his debts, 
and it is entirely competent for the legisla- 
ture to assess a tax upon all the tangible 
property and assets of railroads, irrespective 
of the debts owed by them, but it is impos- 
sible to comprehend how their debts can be 
added to anything which they possess, so as 
to increase the taxable property of the cor- 
poration. The law authorized the board to 
adopt such rules and regulations, as to it 
seemed just and equitable, but it can scarcely 
be claimed that such authorization gave the 
board absolute power to adopt any rules. 
The rules must be such as do not illegally 
impair the rights of the citizen to his prop- 
erty and its use. If, by the mles estab- 
lished a tax is imposed, not warranted by 
law, or upon property which has no exist- 
ence, in law or in fact, it cannot be per- 
mitted to stand. 

In the particular case we are considering, 
the Chicago and Alton Kailroad Company 
owed a bonded debt, chiefly to non-residents, 
of $4,422,000 and the other companies with 
which it had made the contracts named, also 
owed large sums. The board assessed the 
value of the capital stock of the Chicago and 
Alton Railroad Company, at §6,312,639; the 
value of the capital stock of the Joliet and 
Chicago Railroad Company at ?333,907; that 
of the St. Louis and Jacksonville Railroad 
Company at 5479,577; and that of the Alton 
and St. Louis Railroad Company at §387,892; 
all over and above the tangible property and 
assets; and, according to the rule established 
by the board in this and in other cases, the 
value of the debt was added to the value of 
the shares of the capital stock. We can 
understand that the debts which they owed, 
were property in the hands of their creditors 
— whetner in bonds, mortgages, or whatso- 
ever shape they might be. They were cred- 
its in the hands of the parties to whom the 
debts were due, and, as such, they might be 
taxed, but, certainly it is an anomaly to 
hold that they can be taxed in the hands of 
creditors and, at the same time, taxed as 
property owned by the corporation, because 
whatever disclaimer may be made on the 
subject that, judging by the bills before us, 
seems to have been the practical result of 
the course pursued. 

13FED.CAS. — 37 



(Case No. 7,300) JESSUP 

It follows from what has been said, that 
in our opinion, the rule which was adopted 
by the board of equalization to ascertain the 
value of the capital stock was, in many in- 
stances, erroneous, and under the allega- 
tions which have been made in all the bills 
that have come tmder our notice, filed in 
court, it has operated to cause an assessment 
and levy to be made upon property which 
had no existence. No more striking illus- 
tration could be given of this fact than a 
case we have within our own cognizance, 
In re Rocltford, R. I. & St L. R. Co. 
[Case No. 11,978], all the property. of which 
has long been in the possession of this court 
Here was a corporation owing ten millions 
of dollars, whose whole tangible property, 
upon which any value could be placed, was 
not worth one-fifth of its bona fide debts. 
That road was required to pay a tax upon 
more than a million of dollars, as capital 
stock, over and above its tangible property. 
Now it is as clear as the truth in any mathe- 
matical problem that there was a tax of 
some thousands of dollars imposed in this 
instance on property that in fact had no ex- 
istence. And the creditors of this company 
are not only deprived of their just debts, ex- 
cept a small pro rata proportion, but are 
obliged, in order to preserve what little to 
them is left, to pay, independently of the 
tax on the tangible property, a tax upon the 
stock of the corporation which hds no appre- 
ciable value, tmless the franchise is included 
and valued at that large sum; and it is man- 
ifest that under such circumstances, the 
franchise, independent of the actual cor- 
porate property, has no other than a nom- 
inal value. Another still more striking il- 
lustration is the case of the Peoria & R. I. 
R. Co. [unreported], whose property is also 
in this court An insolvent corporation was 
here assessed for more than §1,700,000 as 
capital stock over and above its tangible 
property,— a road only ninety miles long. 
We are asked to sanction a rule of the board 
of equalization that leads to such results. 
It is not a case of mere irregularity, but one 
where, in many instances, enormous values 
have been fixed upon imaginary property, 
and where creditors, most of whom are non- 
residents of this state, have been required 
to pay these taxes, in addition to the great 
losses they have already suffered, by invest- 
ing money in this state. This view gives 
additional strength to what has been said 
to the kind of tax which should be imposed 
for the use of a franchise. It is said that it 
is much more easy to find fault with the 
rule which was adopted by the board of 
equalization, than to suggest another which 
would operate fairly in all cases. It would 
seem that where the shares of the capital 
stock have little or no value, and where the 
debts of the corporation were equal to or 
largely in excess of, its tangible property 
and assets, there can be no diflSculty in de- 
claring, that the capital stock of the cor- 
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poration as such, had no taxable value, in- 
dependent of the tangible property; and 
■u'ould seem equally clear that in the case of 
an insolvent corporation, which is the con- 
dition of most of the raih'oad companies in 
this court, there could be no error in saying 
there was no capital stock independent of 
the tangible property and assets, which could 
be taxed. But, however this may be, it 
seems beyond controversy that a rule which 
adopts as one of the means of ascertaining 
the value of the property subject to taxation, 
the value of the debts of the company, neces- 
sarily, lead to erroneous conclusions. There 
is, however, a very easy way out of all the 
difficulties which have been suggested, and 
that is to tax all the property a coi'poration 
has. It is here; it can be found, counted 
and valued just as well as in the case -of an 
individual. The shares held by residents 
can be legally taxed. The corporations can 
be taxed for using the franchise in the man- 
ner pointed out in the constitution. The 
tangible property, assets and credits of the 
company can be taxed, "What more is there 
left? It is only in the search for property 
which does not exist that difficulties meet 
us on every hand. 

The course pm'sued by the board of equali- 
zation, in reaching its conclusions as to the 
value of the capital stock, as well as that of 
the tangible property, seems to us to be pe- 
culiarly objectionable, and of such a char- 
acter as not to commend it to the favor of 
a court of equity. The law required that 
every person, company or corporation, own- 
ing, operating or constructing a railroad in 
the state, should retiu:n sworn lists or sched- 
ules of his or its taxable property, and make 
out and file with the proper authorities a 
statement showing the property held for 
right of way, the length of the main and all 
side and" second tracks and turnouts in each 
county, city, town and village, in which the 
railroad existed; in a word, that the officers 
of the railroad company should return sched- 
ules of all the property of every kind, and 
specifying the nature of the property, as 
well as its value. These returns were to be 
under oath, as prescribed by law. As stated 
in the bills which have come under our ob- 
servation, all this was done in every in- 
stance, so that there was placed before the 
proper authorities, the specific character and 
value of the property of the corporation. 
After all this was done, the board of equali- 
zation, without notice to the parties, without 
a re-assessment or re-valuation, without any 
hearing, and without giving the parties an 
opportunity to be heard, arbitrarily raised 
the value of property, in some instances 
doubling, and more than doubling, its value, 
without hearing any additional evidence, 
without itself possessing any peculiar knowl- 
edge upon the subject, and immediately, as 
it appears, before its final adjournment. 
Can it be contended that such a proceeding 
as this, under the circumstances which have i 



been detailed, can be sanctioned by a court 
of equity? 

The state board of equalization is said to 
have been a judicial or quasi judicial body. 
If so, it was a judicial tribunal that not only 
decided without notice to the parties with- 
out giving them a hearing or opportunity 
to produce evidence, but contrary to the very 
evidence which the law prescribed should 
be adduced before it. That is what, ac- 
cording to the allegations of these bills, this 
board of equalization did. It may be justly 
said, we think, that where such a tribunal 
appears to have reached the results which 
have been brought before us, and caused the 
imposition of a tax which ought not to be 
paid, it is an imperative duty of a court of 
equity, if it has the power, to prevent the 
doing of so great an injustice. It is of the 
essence of every judicial tribunal, in order 
to bind parties sought to be affected by his 
judgment, that they should be heard and 
have the opportunity of adducing evidence 
before it We think in this respect the 
board violated the rights of the raih-oad com- 
panies and of their stockholders and credit- 
ors. 

The constitution of this state declares that 
the rolling-stock and all other movable prop- 
erty belonging to any railroad company shall 
be considered personal property. The prin- 
cipal property of a railroad company con- 
sists, ordinarily, of the right of way, the 
railroad track, the stations and other houses 
and warehouses, the shops connected with 
the operation of the road, and the various 
rolling-stock. These bills show that in the 
assessment and levy of the taxes against 
the railroad company, the whole property, 
real and personal, has been distributed along 
the line of the road; which results in such 
a levy and assessment of taxes for coimty 
and municipal purposes, that property be- 
longing to the railroad in one county, pays 
a tax in anothei-; for example, if ten miles 
of the line of a road is situate in one county, 
in which the road has in addition, property 
of immense value, as warehouses, station 
houses and shops for the repair and manu- 
facture of its various machinery, and has ten 
miles of the line of its road in another coun- 
ty, in which it has none of that kind of 
property, the distribution which has been 
made (to say nothing of the difiference in 
rails, as of steel or iron, and right of way) 
causes taxes for county and municipal pur- 
poses assessed on the railroad property in 
the two counties to be substantially the 
same. "We do not see how all this can be 
reconciled with the provisions of the consti- 
tution which declares that, in the imposition 
of taxes, every person and corporation shall 
pay a tax in proportion to the value of his 
or its property. There may be difficulties 
connected with the assessment and collec- 
tion of the taxes upon the rolling-stock, and 
the movable property of the company, but 
there can be none as to the fixed property in 
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the various counties in the state through 
which the railroad runs. 

We have reached these conclusions with 
great hesitation, and the more because we 
have found that we differ, in some respects, 
from the opinion of the supreme court in 
this state, but the consequences to the prop- 
erty and rights of non-residents by the action 
of the board of equalization are so very 
grave, and the injustice, to use no harsher 
term, which has been done to the property 
and rights of non-residents has been so great 
that we feel we cannot, consistent with our 
own sense of duty, yield ottr convictions to 
the opinion of the supreme court of this 
state, until the supreme court of the United 
States shall say that we must do so; and it 
has been mainly with the view of giving the 
parties who may desire it, the opportunity 
to test the sense of the latter tribunal, that 
we have come to the conclusion that we shall 
sustain the injunctions which have been 
awarded in the various cases before us. 
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In re JEWELL et al. 

[19 N. B. B. 383.] i 

District Court, S. D. New York. June 25, 1879. 

X>ASni-ORD AND TeXAST — AliTEKATIOXS — REPAIRS 

— Duty of Tenant to Surkendeb Presiises in 
Good Condition — Damages — Evidence of Ex- 
perts. 

1. The bankrupts were lessees of a building 
under a lease which permitted them to make such 
alterations as were requisite to their business, 
"subject to the clause here following," which 
provided that at the expiration of the term the 
lessees would quit and surrender the premises 
in as good state and condition as reasonable use 
and wear thereof would permit, damages by the 
elements excepted. Held, that the true construc- 
tion of these clauses is, that if alterations were 
made which injuriously affected the state and 
condition of the building as it was before they 
were made, it. should, at the expiration of the 
lease, be restored to its former condition in re- 
spect to the changes so made; that the fact that 
the lessor, in anticipation of the expiration of 
the lease, relet the building to a tenant whose 
business was such as to make the building as 
altered convenient for him, does not affect or im- 
pair his cause of action against the bankrupts for 
a breach of their covenant. 

2. On the question as to how much the build- 
ing has been injured by the alterations, the opin- 
ions of experts familiar with the market value 
of similar premises, and especially with the rent- 
al value of such property, are competent 

[In bankruptcy. In the matter of Abraham 
Jewell and others.] 

1 [Reprinted by permission.] ' " 



Jacob P. Miller, for petitioner. 

Chas. W. Marsh, for opposing creditors. 

OHOATB, District Judge. The bankrupts 
were lessees of a building for the purpose of 
carrying on the business of manufacturing 
lard oil and perfuming lard, under a written 
lease, which permitted them "to make such 
alterations to the building requisite to said 
business, subject nevertheless to the clause 
here following." The clause referred to was 
"and at the expiration of the said term, the 
said party of the second part will quit and 
surrender the premises hereby demised in 
as good state and condition as reasonable use 
and wear thereof will permit, damages by 
the elements excepted." I think the true con- 
struction of these two clauses is, that if al- 
terations were made which affected injuri- 
ously the state and condition of the building 
as it was before making the alterations, it 
should, at the expiration of the lease, be re- 
stored to its former condition in respect to 
the changes so made. I do not see how other- 
wise any meaning is given to the words "sub- 
ject nevertheless to the clause here follow- 
ing." The lessor permits any . alterations, 
however injurious, that the lessees may find 
"requisite to the business." The parties do 
not attempt to specify in advance what such 
alterations shall be, but, to secure the lessor 
against loss in the working of this license, 
he expressly provides that notwithstanding 
such alterations "the premises hereby de- 
mised,"— that is, the building substantially 
as it then was— should be surrendered at the 
expiration of the term in the same state and 
condition, reasonable use and damage of the 
elements alone excepted. The construction 
contended for by the opposing creditors, that 
the covenant is only to surrender the prem- 
ises as they may be altered in good state and 
condition, seems not to me to give full effect 
to all parts of the instrument, nor consistent 
with the intent of the parties appearing there- 
in. The fact that, in anticipation of the ex- 
piration of the lease, the lessors relet the 
building to a tenant whose business was such 
as to make the building, as altered, conven- 
ient for him, seems not to affect or impair 
the cause of action which the lessor has 
against the bankrupts for breach of the cov- 
enant. The lessees were, as the lessor knew, 
disabled by their bankruptcy from perform- 
ing their covenant, and he did not waive any 
rights by letting the premises to a tenant 
who happened to want thenl as they were. 
It is not for the bankrupts who have broken 
their covenant to say to the lessor in excuse: 
"You do not need the restoration of the build- 
ing to its former condition, which we agreed 
to make, for your present use of it." Nor is 
it material whether the lessor has got in fact 
as good a rent for it in its altered condition 
as he would probably have got for it if re- 
stored. If this is so, it is his good fortune, 
and there is no reason why it should inure to 
the benefit of the former lessees. The ques- 
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tion simply is, how mucli is the building in- 
jured by the alterations? And on this issue 
I thinli the opinions of experts familiar with 
the market value of similar premises, and 
especially with the rental value of such prop- 
erty, are competent. The witness Naylor 
seems to have had sufficient experience to 
make him a competent witness on the ques- 
tion of the extent of the damage. Evidence 
also of the cost of restoring the building to 
its former condition would be competent. Al- 
though Mr. Naylor's experience was as a 
builder, and not as a repairer of buildings, 
yet he had such an experience as to the cost 
of materials and labor that I think he should 
have been allowed to testify on this point 
also. Report recommitted, with instructions 
to give the parties a further hearing. 
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Ex parte JEWETT. 

In re MORRIS. 

£2 Lowell, 393; i 11 N. B. R. 443; 12 N. B. R. 
170.] 

District Court, D. Massachusetts. Feb., 1875. 

BAKKRnPTCT— Petition — Amendment — Defect 
JN Verification— Waiver— Rights of Credit- 
ors — Composition Meeting — Purchase of 
Debts— Right to Vote Thereon. 

1. The allegation in a creditors' petition for ad- 
judication of bankruptcy, that the petitioners 
constitute the requisite amount and number of 
all his creditors, is not the allegation of a juris- 
dictional fact. 

[Cited in Re Duncan, Case No. 4,131; Roche 
V. Fox, Id. 11,974; Re Donnelly, 5 Fed. 
787.] 

2. Such an allegation may be amended after 
a meeting for composition has been held, and 
when the question of the acceptance of the reso- 
lution is before the court. 

3. A case is pending in bankruptcy, within 
sect. 43 of the bankrupt act [14 Stat. 538], 
as amended June 22, 1874 [18 Stat. 182], so 
that a composition may be proposed and made, 
though the verification of the petition is defect- 
ive, 

[Cited in Re Funkenstein, Case No. 5,158; Re 

Henderson, 9 Fed. 198.] 
[Cited in Guild v. Butler, 122 Mass. 500.] 

4. In the absence of fraud, a defect in the 
verification of the creditors' petition is waived 
by the debtor, when he calls a meeting for com- 
position; and the dissenting creditors cannot 
take advantage of it. 

[Cited in Re Weber Furniture Co., Case No. 
17,331.] 

o. Every creditor, authorized to vote at a meet- 
ing for co'mposition, has a right to make suitable 
inquiries of the debtor. 

[Cited in Re Mathers, Case No. 9,274.] 

6. How this right is to be reconciled with that 
of the meeting to regulate its own proceedings, 
quaere? 

7, Until these rights are found to be irreconcil- 
able, it is the duty of the court to refuse to record 

1 [Reported by Hon. John Lowell, LL. D., 
Distriex Judge, add here reprinted by permis- 
fiion.l 



a resolution passed at a meeting at which a 
creditor's right of inquiry was, by a vote of the 
meeting, postponed, against his will, until after' 
the resolution had been voted on. 
[Cited in Re Shafer, Case No. 12,695.] 

8. Where a creditor, believing in good faith 
that a larger offer might be made by a com- 
pounding debtor, bought up enough of the debts 
to prevent the acceptance of the resolution, pub- 
licly offering to pay at the same rate for all other 
of the debts, — Edd, he could vote upon the debts 
so bought. 

[Cited in Re Sheffer, Case No. 12,742.] 

In bankruptcy. 

LOWELL, District Judge. The petition of 
creditors against the supposed bankrupt was 
made and filed, and before adjudication the 
respondent called a meeting of his creditors, 
at which a resolution for composition was 
passed; and the hearing has now been had 
upon the acceptance thereof. The original 
petition was defective in this, that by a 
clerical mistake it averred that the peti- 
tioners constituted the requisite number and 
amount of the creditors of the said A, B., 
naming one of the petitioners, instead of the- 
respondent. This defect was overlooked un- 
til now, when it is objected that without a dis- 
tinct and accurate allegation on this head 
there is no jurisdiction. A recent decision 
of an able and learned judge was cited in 
support of this position: In re Rosentields 
[Case No. 12,0G1]. Notwithstanding my re- 
spect for that decision, and after careful con- 
sideration, I cannot admit that the number 
and amount of petitioners has any thing to 
do with the jurisdiction of the court. Con- 
gress has very carefully provided that such 
a want of parties shall be taken advantage 
of as a strictly dilatory plea, and be dis- 
posed of in a summary way, not for the pur- 
pose of ascertaining the jurisdiction of the 
court* but the sufficiency of the plaintiff's 
petition, which is a very different thing. 
If the court should decide wrongly on that 
point, its decision would bind all the world. 

The district court has jurisdiction in bank- 
ruptcy of every person x'esiding within the 
district, who owes three hundred dollars of 
provable debts; and when a paper which pur- 
ports to be a petition in bankruptcy, and 
which alleges such residence and indebted- 
ness, is filed, and an order of notice has been 
duly served, there is and can be no jurisdic- 
tional fact remaining, if the residence and in- 
debtedness to the extent of three himdred dol- 
lars are admitted. The court may then proceed 
to allow or refuse amendments, or any thing 
else proper for a court to do tbat has undoubt- 
ed jurisdiction of the subject-matter and the 
parties. Indeed, if due service has been 
made, it could propei'ly allow those jurisdic- 
tional allegations to be amended. To put 
an extreme case, let us suppose that the peti- 
tion distinctly averred that the petitioners' 
were not the requisite number, &c.; the mis- 
take of course would be clerical, but it might 
not be discovered, and Uiere might be art 
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adjudication. Tlie decree ■would be errone- 
ous, but it would not be void; and no court 
could correct it, excepting the court in bank- 
ruptcy, either subordinate or appellate, upon 
B. direct application for that purpose; and it 
would be such an error as might be amend- 
ed after almost any lapse of time. The mis- 
take here is of that sort, though not as 
palpable; and the motion to amend is grant- 
ed, though, in my opinion, no amendment is 
necessary- The statute gives the debtor a 
■ right to propose a composition whenever " a 
■case in bankruptcy is pending by or against 
him; and the objection just considered, as 
well as the nest in order, depend upon the 
proposition that a case is not pending when 
the court has no jurisdiction of it, which may 
be admitted. But when the court has juris- 
diction of the subject-matter and the parties, 
it will not be easy to point out a defect in 
pleading which would prevent the case from 
•being a case. 

The second point relates to the verifica- 
tion of the creditor's petition. The peti- 
tion was properly made by the several firms, 
iind the signature was that of the firms; 
and the jurat also properly sets out the in- 
dividuals who made oath. The jurat in this 
way comes to vary in form from the signa- 
tures. My impression is that the verification 
Is sufficient; but I do not decide it, because, 
In -my opinion, the case is pending whether 
the verification is regular or otherwise; and 
■not only so, but the objection may be waived 
by the debtor, and has been waived, no 
<|uescion being made of the bona fides of the 
petition. 

The next objection brings up an important 
practical question. The statute provides for 
ii meeting of creditors, and requires the 
debtor to be present, and to answer any in- 
quu-ies made of him. The debtor- was pres- 
ent in this case, and ready to answer in- 
-quiries, but the meeting voted to proceed to 
the consideration of the resolution. After 
that had been voted, the objecting creditors 
declined to make any inquiries. 

It was the opinion of the able and learn- 
ed register, who acted as chairman of the 
meeting, that the statute means that the 
•debtor shall answer any question put by the 
meeting, or with its consent; because other- 
wise it will always be in the power of a 
minority, however small, to work a dis- 
solution of the meeting by protracting in- 
quiries until the patience of the meeting is 
exhausted, and because a meeting imports a 
body entitled to govern its own proceedings. 
On the other hand, it is insisted by the ob- 
jecting creditors that the statute is intended 
to protect the minority, and enable them to 
Instruct themselves and the majority upon 
the expediency of the proposed composition, 
before it is voted on. At the argument 1 
fl.sked counsel to look up the English cases, 
^nd several have been furnished me; two 
^f which had been printed, and had reached 
this country before qur statute, wliipii fol- 



lows exactly the English law in this respect, 
was passed: In re Davis, 19 Wkly. Rep. 524; 
Ex parte Levy, Id. 586; Ex parte Mac- 
kenzie, 23 Wkly. Rep. 121. In these eases it 
is taken for granted that any creditor may 
make inquiries at the meeting. In one of 
them, the point was taken that a refusal to 
answer was no objection to the proceedings, 
unless the sense of the meeting was taken; 
and though the point was not overruled, (the 
court deciding in favor of the party taking 
that point), yet it was not noticed in the judg- 
ment, which it might well have been. If 
considered by the court to be sound, as it 
would have disposed of the matter without 
going, as the judgment did, into the ma- 
teriality of the particular question put. 

I have heretofore refused to order the ex- 
amination of a debtor who had called a 
meeting for composition, on the ground that 
the statute gave a right of inquiry (though 
the answers would, perhaps, not be on oath) 
at the meeting. And it seems to be the 
obvious intent of the act that inquiry may 
be made by any person entitled to Inquire. 
In one of the cases cited, the decision was 
that the debtor's solicitor might advise him 
whether to -answer or not, and that he need 
not answer an immaterial question, but that 
a refusal to answer would be at his own risk. 
In another, the ruling was like that which i 
have referred to, that the true place for ex- 
amination was at the meeting. 

Upon the whole, I am of opinion that the 
courts ought not to take for granted that 
the law will be found impracticable unless 
by giving it a somewhat forced construction; 
and it is only on that assumption that there 
can be much ground of hesitation. There is 
no suggestion in the English cases that any 
diflaculty has been found in conducting the 
inquiry. The matter may, perhaps, be regu- 
lated by the supreme court, by rule, and in 
the mean time by the distiict courts. I feel 
it my duty to overrule the opinion of the 
register; but if the debtor desires it, leave 
will be granted to call another meeting, as 
the point was nice and important. 

[Congress has inserted in the statute a 
clause not found in the English act, putting 
upon the court the duty of ascertaining 
whether the composition will be beneficial 
to the parties concerned. After the veiy 
full discussion at the bar, and nearly two 
days spent in inquiring into the value of the 
debtor's assets, every one connected with 
the case conceded, I believe, that a burden 
has been cast upon the com-t that is not 
easily sustained of instructing parties con- 
cerning theh' own interests. In the absence 
of fraud and concealment, the question for 
the court seems to be, not whether the debtor 
might have offered more, but whether his 
estate would pay more in bankruptcy. 
There can be no other standards, because 
the court cannot require the debtor to make 
a second ofCer; and perhaps ought not to 
permit him to do so under any circumstances. 
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And as it is established by all experience 
that a man can make more out of his own 
assets than assignees of more general ca- 
pacity than he, and entirely honest, can pos- 
sibly realize, there is an undoubted margin 
in many cases which the debtor may save 
by offering less than he might offer, but 
more than his creditors can obtain by pro- 
cess of law. The English, statute makes the 
determination of the creditors final on that 
point, in the absence of fi'aud, and I dare 
say it will be found that the practical appli- 
cation of our law must be very similar. I 
should certainly hesitate to decide that any 
small difference ought to oblige me to re- 
verse the action of the creditors. In this 
case I see no objection to saying that it 
seems probable the debtor could have of- 
fered a little more, and yet that the credit- 
ors were wise in accepting what he did of- 
fer. There has now been a full Investiga- 
tion of the case, under oath, and I regret 
that it should be fruitless. I regret that 
our practice is not yet guided by the orders 
of the supreme court, though I intend no re- 
flection on that overworked tribunal for not 
furnishing this guidance, which is likely to 
be more satisfactory for being made up after 
some experience has been obtained of the 
working of the law. Until they act, I shall 
be happy to receive the aid of the bar in 
making a rule or rules on this subject. If 
none should be made we must trust to the 
good sense of the registers and of the meet- 
ings, to find a way to reconcile the apparent- 
ly conflicting rights of the meeting and its 
members. Leave to record resolution refus- 
ed. The debtor may call a new meeting, if 
he applies within twelve days. I fix this 
time because he has ten days, I suppose, to 
apply to the circuit coui't to revise this de- 
cision.] 2 

A new meeting was called in this case, in 
accordance with the foregoing intimation of 
the court, and the debtors were examined; 
and whUe this was going on, the objecting 
creditors bought some of the debts, under 
circumstances stated in the following 
opinion of the court, and thus defeated the 
resolution, if the debts thus procured were 
to be counted. The pm'chaser offered pub- 
licly at the meeting to pay twenty-five per 
cent for all the debts, the offer of the debtor 
being twenty per cent. 

R. Stone, Jr., for the debtor, maintained 
that these debts could not be reckoned in 
ascertaining the amount required, and cited 
Ex parte Cobb, 29 Law T. (N. S.) 123; Ex 
parte Fore Street Warehouse Co., 30 Law 
T. (N. S.) 624. 

-H. R. Brigham, for opposing creditors. 

LOWELL, District Judge. At the former 
hearing; I thought and said that the evi- 
dence tended to show that the debtor might 



have offered a little more than he did, but 



intimated that it might require a 



greater 



2 From 11 N. B. R. 443.] 



discrepancy, or some evidence of fraud, to 
make it my duty to refuse a resolution which 
the creditors had voted. Before or at the 
second meeting, and before the vote was put, 
the objecting creditors bought up enough of 
the debts to enable them to defeat the reso- 
lution. 

It is insisted that the debts thus bought 
ought not to be reckoned, or pennitted to be 
voted upon, at the meeting. The English 
cases cited show that, where debts have been 
purchased in order to carry a composition, 
the resolution will be held to be tainted with 
fraud. I do not think that the like rule can 
always be applied to the purchase by a dis- 
senting creditor. In the one case, the evi- 
dence tends, almost conclusively, to prove 
that there must be some motive at work 
besides the interests of the creditors; for 
instance, where the composition offered was 
2s. 6d., an.d the purchase was made at 10s., 
the court had a right to infer that there was 
some secret contract to reimburse the par- 
chaser. Whether there were or not, the 
transaction amounted to a preference of the 
creditor whose debt was bought The vote of 
assent was virtually his, and he had been 1 aid 
more than the others. Such cases are com- 
mon, and are held fraudulent in all courts, 
whether they relate to discharges in bank- 
ruptcy, to compositions at common law, or 
in any other way in which such a question 
can be brought up. 

But I have never known a case in which 
a ci-editor has been bribed not to assent to 
a debtor's discharge, or not to sign a com^ 
position deed. There is no very apparent 
occasion or inducement to fraud on that 
side, though, possibly, there may be oppres- 
sion. 

I do not say that clear evidence of hos- 
tility or spite, for the indulgence of which 
an enemy may be willing to pay, would not 
authorize the rejection of his vote. But 
there is no such presumption of an improper 
notice, as exists in the cases cited, because 
its existence is very improbable. 

Looking at the facts here, it seems prob- 
able that the pm'chaser of these debts may 
have supposed that the debtor's assets would 
fairly pay all that he has chosen to give for 
these debts. That agrees with the impres- 
sion which the evidence left upon my own 
mind; and, if this is so, I see neither fi-aud 
nor oppression in the action of the creditor. 
I said in my former opinion that a debtor 
appears to have under the statute a margin 
between what he can realize from his asj- 
sets and what an honest and skilful assignee 
in bankruptcy can obtain; and if the cred- 
itors can fairly manage to defeat the debt- 
or's attempt to realize this margin, thinking, 
perhaps, that they shall thus secure it for 
themselves, I cannot hold that to be a reason 
for rejecting their .votes. It is their property, 
after all, that he is saving for himself. 
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It was argued that, by section 22 of the 
bankrupt act (Rev. St § 5077), no debt is 
provable wbicb is procured for the purpose 
of influencing the proceedings in bankrupt- 
cy, because tlie creditor must swear that he 
has not procured it for that purpose; and 
that we ought to adopt the analogy in pro- 
ceedings for composition, because those cred- 
itors only are to vote at the meeting whose 
debts are provable. 

I have known very few cases, either under 
the banki'upt act or the law of Massachu- 
setts, from which this form or oath was bor- 
rowed, which have touched this matter. I 
do not know what it means. I see nothing 
objectionable in itself in a person's buying 
a debt for the sake of influencing the pro- 
ceedings, excepting it be in some such way 
as has been already referred to; that is, to 
vote for the bankru]g(t's interests, without re- 
gard to those of his creditors. I do not be- 
lieve the oath has had the least effect upon 
the settlement o£ eases in bankruptcy, nor 
do I consider it to apply to resolutions for 
composition. That debts lUay be assigned 
pending the proceedings in bankruptcy, is 
settled; and it is taken for granted as ap- 
plied to compositions in the English cases. 
This being so, I think some illegal motive 
should.be shown, beyond the mere desire to 
defeat the composition upon the ground that 
it is not for the best interest of the credit- 
ors to accept it. 

Motion to record resolution denied. 
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Case ISTo. 7,304. 

In re JEWETT. 

[1 N. B. E. 491 (Quarto, 130); i 7 Am. Law 

Reg. (N. S.) 291; 15 Pittsb. Leg. J. 

(O. S.) 354.] 

District Court, N. D. Illinois. 1868. 

Bankruptcy — IsnivinuAi. and Patitxeesiup 
Creditors— Patmest— No Joint Pond, 

Where there are both individual and partner- 
ship creditois of a bankrupt, but the assets are 
individual only, though mainly consisting of 
goods purehaced by the bankrupt from the part- 
nership on its dissolution prior to the bankrupt- 
cy, and being principally the same goods, in the 
purchase of which the partnership debts had 
originated; the partnership creditors will be en- 
titled to be paid pari passu with the individual 
creditors. 
[Criticised in Re Byrne, Case No. 2,270. Cited 
in Re Knight, Id. 7,880; Re Rice, Id. 11,- 
750; Re McBwen, Id. 8,783; Re Hamil- 
ton, 1 Fed. 812; Re West, 39 Fed. 203.] 
[Cited in Curtis v. Woodward, 58 Wis. 506, 
17 N. W. 328.] 

By Hon. LINCOLN CLARK, Register: 
This being the day fixed for the second 
meeting of creditors, the assignee, Mark 
Kimball, Esq., made his report, by which it 
appeared that he had in his hands the sum 
of thirty-seven thousand six hundred and 
forty-six dollars and eighty-three cents ($37,- 

1 [Reprinted from 1 N. B. R. 491 (Quarto, 
130), by permission.] 



646.83) cash, as assets subject to distribution, 
as the creditors or the assignee should de- 
termine according to section 27 of the act of 
bantouptcy [of 1867 (14 Stat. 529)]. Upon 
due consideration and in view of what might 
be necessary to meet future expenses and 
provide for claims not yet proved, &c., a 
majority of the creditors being present and 
declining to decide, the assignee, at their 
request, decided that twenty-flve per cent, 
of the cash in his hands should be distributed 
among those creditors who had proved their 
claims and who were legally entitled to re- 
ceive a dividend out of the assets of the 
bankrupt's estate, and that the surplus 
should remain in his hands subject to future 
distribution. The said [Frederick] Jewett 
was forced into bankruptcy under the in- 
voluntary provisions of the act at the in- 
stance of the Third National Bank of Chi- 
cago. At the time of th^ adjudication of 
bankruptcy the said Jewett was a hardware 
merchant in the city of Chicago, and previous 
to February 1st, 1867, was in copartnership 
with one Oliver R. Butler for the space of 
ten years, under the firm and style of Jewett 
& Butler. On said 1st of February the 
said Jewett purchased the entire interest of 
Butler. The entire indebtedness of the 
bankrupt was more than one hundred thou- 
sand dollars ($100,000). The whole amount 
of the assets, good and doubtful, were esti- 
mated at between fifty thousand dollars (§50,- 
000) and sixty thousand dollars ($60,U00). 
About eighty-five thousand dollars ($85,000) 
of claims were proved by the individual cred- 
itors of Jewett, and about sixteen thousand 
dollars (§16,000) were proved by the credit- 
ors of Jewett & Butler. The Third National 
Bank, who instituted the proceeding, were 
individual and joint creditors. Upon this 
state of the proofs Mr. Olarkson, attorney 
for some of the individual creditors, and 
also for some of the joint creditors,, contend- 
ed that the individual creditors and the 
joint creditors should be paid pari passu out 
of the assets. Mr. Waller, attorney in be- 
half of some of the individual creditors, con- 
tended that the joint creditors could re- 
ceive no portion of the assets of the bank- 
rupt until the claims of the individual cred- 
itors were fully satisfied. There was no evi- 
dence of the solvency of Oliver Butler, nor 
that there were any partnership assets; nor 
was there any evidence to the contrary, and 
thereupon the question arose whether the 
joint creditors were entitled to share equally 
with the individual creditors in the division 
of the assets. ■ The register overruled the ob- 
jection made by Mr. Waller, and decided that 
all the creditors were entitled to equal dislri- 
bution, which question, by theagreementof the 
respective attorneys, is certified to the court 
for its decision. In this case the bankrupt 
is as much bound to pay the debts due and 
owing by Jewett & Butler, as he is to pay his 
own individual debts. In fact, the debts 
owing by the partnership are several as 
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well as joint; and the creditors have a rigM 
to proceed against any property or interest 
therein which he has for the satisfaction of 
their claims; and if there is any principle 
in equity which qualifies this rule it is not 
because the obligation of the banlsxupt is 
any less, nor because all his interests in his 
property are not subject to the payment of 
his debts, but equity will interfere only to 
protect the relative rights of others as those 
rights shall be made to appear, it appears 
to me, then, that prima facie all the credit- 
ors of the banlvTupt have the right to pro- 
ceed against his property for the satisfac- 
tion of their debts. 

It is undoubtedly a rule in equity that 
where there are individual creditors and part- 
nership creditors, and individual assets and 
partnership assets, the individual creditors 
must resort to the individual assets, and the 
partnership creditors to the partnership assets; 
and it is not denied that this rule is ap; 
plicable in banki'uptcy. But how stands 
the rule when there are separate and joint 
creditors, but no joint or partnership assets, 
all the assets being those of the bankrupt? 
There are exceptions upon this subject. 
Story, Partn. § 378, says: "These excep- 
tions allow a joint creditor to share pari 
passu with the separate creditors in every 
case to which they are applicable. They are of 
three sorts: (1) When the joint creditor is 
the petitioner for a separate commission 
against the bankrupt partner. (2) Where 
there is no joint estate and no living solvent 
partner. (3) Where there are no separate 
debts." The rule, then, is that "where there 
is no joint estate and no living solvent part- 
ner," the joint creditors shall share equally 
with the separate creditors. How, then, is 
the exception to be manifested? Under what 
circumstances shall it be considered that 
there is no joint estate and no solvent liv- 
ing partner? If there was any joint estate, 
the bankrupt was interested in it, and he 
was boimd to set it out in his schedule, but 
he has set forth none. No doubt it would 
have been competent for the individual cred- 
itors to have proved that there was a joint 
estate and a solvent living partner, but they 
did not seek to do it, but contended that the 
individual debts should be first paid, al- 
though there was no joint estate, and al- 
though the individual debts would consume 
the whole amount of the assets. Can it be 
that the joint creditors have no rights against 
the assets until they allege and prove nega- 
tive propositions? In equity where two par- 
ties Jiave a lien upon one fund, and one of the 
pq.rties has a lien also upon a second fund, 
the party having a lien upon the first fund 
can compel the other party to exhaust his 
remedy upon the second fund, before he can 
resort to the first. But must he not allege 
and prove the existence of the second fund? 
I suppose it is clear that he must. How does 
the statement of the facts and the proof in 
the foregoing case difCer? There is a Yiew 



of the subject which would render it exceed- 
ingly unjust that the joint creditors should 
be postponed to the individual creditors. 
The testimony of Jewett was taken in his 
deposition. He proves, that after he bought 
out the interest of his partner, he purchased 
but few goods; of course the debts of the 
joint creditors were made in the sale to the 
firm of Jewett & Butler of the goods which 
constituted chiefly the assets of Jewett. 
Should these goods be turned away from the 
payment of the joint debts, which constituted 
the consideration for making them, to the 
payment of the individual debts? "Jflquity 
alone can restrain the joint creditors from 
receiving their full dividend until the joint 
effects are exhausted." See James, Bankr. 
Law, 91. I am of the opinion, in the present 
state of the proofs, that the joint creditors 
should be paid pari passu with the indi- 
vidual creditors, 

DRUMMOND, District • Judge. As there 
seems to be no joint fund or source of pay- 
ment for the joint creditors, I think the de- 
cision of the register is right. 
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In re JEWETT et al. 

[7 Biss. 242.] 1 

District Court, W. D, Wisconsin. Aug., 1876. 

Bankruptct — Attachixg Creditors not Com- 
puted. 

Attaching creditors are not to be counted nor 
their claims computed in ascertaining whether 
the petition for involuntary bankruptcy is sup- 
ported by the "number and amount prescribed by 
statute," 

[In bankruptcy. In the matter of S. A, 
Jewett and others.] 

Warner & Spooner, for attaching creditors. 
Dewitt Davis and William F. Vilas, for 
petitioning creditors. 

HOPKINS, District Judge. The alleged 
banKrupts filed denial of acts of bankruptcy, 
but raised no question as to the sufficiency 
of the number of creditors petitioning against 
them. \STiereupon certain creditors who had 
attached within two months portions of the 
property of the alleged bankrupts, applied 
and obtained leave to intervene and deny 
that the petitioners constituted one-fourth in 
number or represented one-third in amount 
of the provable debts of the bankrupts. The 
bankrupts were thereupon ordered to file a 
list of their unsecured creditors, which they 
did, and one of them was examined in rela- 
tion thereto before a register. From the list 
and examination it appears that the peti- 
tioners constitute the requisite number and 
amount unless the attaching creditors are to 
be counted among the list of unsecured credjt- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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ors, so tliat tiie ouly question is as to wheth- 
er the attaching creditors shall he included. 

No direct authority in favor of such a prop- 
osition was cited on the argument. The 
case In re Hatje [Case No. 6,215], was re- 
ferred to to show that they should be in- 
cluded in the computation, but as I under- 
stand in that case no objection was made to 
such course, as there were enough petition- 
ers including them; but if that court intend- 
ed to hold that they were to be included in 
the list, I must dissent from that conclu- 
sion. 

Just after the argument I was referred to 
the case In re Scraffard [Id. 12,557], as a 
direct authority in favor of the claim of the 
attachhig creditors to be counted. I have 
examined that case carefully, and am con- 
strained to say that neither the cases cited 
nor the argument of the learned judge satis- 
fies my mind that his interpretation of the 
act is correct. It is too restricted and does 
not give full effect to the spirit or purposes 
of the act. Such creditors have seem-ity, 
therefore their debt is not provable until 
that security is abandoned or surrendered. 
Their security is hostile to and declared void 
by the terms of the act. It was an attempt 
by them to secure an unlawful preference in 
defiance of and contrary to the spirit and 
letter of the law. The object of the law was 
to place a creditor, who knowing the insol- 
vent condition of his debtor but who under- 
took to secure his own debt by an attach- 
ment, upon the same footing as a creditor 
who obtained a preference by the consent of 
the debtor. He occupies no better position 
than a preferred creditor by act of the debt- 
or. The security of both is void if proceed- 
ings in bankruptcy are instituted within the 
time prescribed- Both undertake to prevent 
the equal distribution of the insolvent's es- 
tate, which the bankrupt law was intended 
to accomplish, and I am not able to discover 
any ground upon which a valid or even plaus- 
ible distinction between these cases or their 
status in the bankrupt court cart rest If 
attaching creditors are to be included in the 
number or computation, I think preferred 
creditors and all other parties whose security 
is or may be avoided by the bankruptcy pro- 
ceedings should have the same privilege, and 
it is because I cannot see any ground of dis- 
tinction, that I hold they are not to be in- 
cluded in ascertaining whether the requisite 
number of creditors have joined in the peti- 
tion. The construction contended for is 
placing the unsecured creditors wholly at the 
mercy of the secured creditors. In effect it 
Is giving the control of the question whether 
a debtor may be proceeded against in bank- 
rupt courts, to parties whose interests are 
in hostility to the bankrupt act, which would 
defeat completely the rights of the imaecured 
creditors to insist upon equal distribution of 
the estate which is their only remedy to ob- 
tain anything. No such unreasonable and 
unjxist construction could have been within 
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the intention of the legislature in adopthig it. 

The attachments are dissolved only on as- 
signment to the assignee under section 5044, 
Rev. St. U. S. These creditors are now se- 
cured so that they have not now a provable 
debt, and are therefore by the very terms of 
the act excluded. Act 1874, § 12 (IS Stat. 
181). The fact that theur security may be 
avoided if the ease proceeds to certain other 
stages is not now to be considered. It is 
sufficient that they have not now a debt un- 
conditionally provable to defeat their pres- 
ent claim. In re Frost [Case No. 5,134]. 

They applied and were admitted to defend 
to maintain their security. Now they want 
to occupy the position of unsecured creditors. 
Parties cannot play "fast and loose" in that 
way. The law does not favor such changes. 
It is stable and conservative and confines 
parties to consistent positions. If they want 
the rights of unsecured creditors, let them 
discontinue the attachment suits and they 
can have them at once. The act prescribes 
the course for them to pursue. 

The motion to dismiss on the ground that 
a sufficient number of creditors have not 
joined in the petition is therefore denied." 

NOTE. Since the above was prepared, Judge 
Dillon has reversed the decision in Re Scraffard 
[Case No. 12,557], and held that attaching cred- 
itors were not to be counted. In re Scraffard 
[Id. 12,556]. 
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"In re JEWETT et al. 

[7 Biss. 328; i 15 N. B. R. 126.] 

District Court, W. D. Wisconsin. Jan. 12, 
1877.2 

Pabtnekship — What Constitutes — Estoppei. — 
Prick Adjudication. 

1. Where a person holds himself oat as a part- 
ner or permits another to hold him out as a part- 
ner, and thereby procures credit upon the 
strength of his supposed relation, he is on prin- 
ciples of natural justice held to be such partner. 
But knowledge or notice of his being so held 
out must be brought home to him, or there must 
be proof of circumstances which will authorize 
a court to presume notice, before he can be so 
charged. 

[Cited in Crompton v. Conkling, Case No. 3,- 
407.] 

2. A party by neglect of an ordinary duty, as 
to look after his interest for an unreasonable 
length of time, is presumed to have approved of 
the management of the person having it in 
charge, and by such gross neglect is estopped 
from denying the existence of the authority ex- 
ercised by the party claiming to represent him. 

3. The adjudication of a firm in one district 
does not prevent a subsequent adjudication in 
another district of a firm which is partly com- 
posed of the same persons, 

A petition was filed in this court against 
S. A. Jewett, E. D. Jewett and George K. 
Jewett, charging them with being partners, 
under the name and style of "S. A. Jewett 

1 [Reported by Josiah H, Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 7,307.] 
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& Co." located and doing "business at Jewett's 
]Mills and Red Cedar Falls, in this state, 
under which name the debts of tlie petition- 
ers were contracted. The bankrupts, when 
the debts were contracted, resided, S. A. Jcw- 
ett in this state, E. D. Jewett in St Johns, 
New Brunswick, and Geo. K. Jewett, in Ban- 
gor, Maine. E. D. Jewett and Geo. K. Jewett 
appeared and filed an answer, denying th.at 
they were members of the firm of S. A. Jew- 
ett & Co., and setting up that they had been 
adjudicated banki'upts in the district court 
of Massachusetts, before the filing of this 
petition, as a bar or defense to the adjudica- 
tion here. 

3 [The evidence given on the hearing shows 
that, in 1855, E. D. Jewett and one Marsh, 
under the name of Jewett & Marsh, f ui-nished 
means to S. A. Jewett & Chase, a firm then 
residing and doing business in Minneapolis, 
under the name of Jewett & Chase, to enter 
a large quantity of pine lands lying in this 
state, and that Jewett & Chase entered such 
lands, one undivided half of which was deed- 
ed to Jewett & Marsh, and a quarter each 
to Jewett & Chase individually. That in 1859 
the firm of Jewett and Marsh had been dis- 
solved, and George K. Jewett formed a part- 
nership with E. D. Jewett to" manufacture 
lumber at St. Johns, N. B., under the firm 
name of E. D. Jewett & Co. That about that 
time the firm of Jewett & Chase, of Minne- 
apolis, became embarrassed, and the firm of 
E. D. Jewett & Co. bought and took a deed 
of their interest in the pine lands aforesaid. 
That about 1862 they furnished money to 
S. A. Jewett to build a saw-mill on the lands 
at a place now called Jewett's Mills, and not 
long afterwards furnished money to erect a 
grist-mill at the same place, the amount thus 
advanced being about eight thousand dollars. 
That S. A. Jewett went on and built the mills, 
and moved there with his family, and carried 
on the lumber business, cutting logs from the 
land, converting them into lumber, selling 
the lumber from time to time as he saw fit, 
and using the proceeds according to his dis- 
cretion in payment of taxes on the lands, 
buying the necessary tools, teams, and im- 
plements for carrying on such business as 
was necessary to a successful management 
thereof, and in erecting houses for the accom- 
modation of his employees and himself, as 
was also necessary. He also opened a store, 
and carried on the business of a merchant, 
in connection with such mill. All the busi- 
ness, however, was done in his name, and no 
separate accounts of the expenditures or re- 
ceipts from the separate kinds of business 
were kept. This, continued until 1869, during 
which time he rendered no account to E. D. 
Jewett & Co., who owned the property, either 
of expenses or receipts, or amount of lumber 
cut and sold, nor does the evidence show 
that they ever called for any accounts. It 
appears that G. K. Jewett was there in 1S63, 

3 [From 15 N. B. R. 12C.] 



after the saw-mill was built. But no evi- 
dence was given to show that any special 
arrangement was made in reference to the^ 
management of the business. 

[Mr. E. D. Jewett claims that the original 
understanding was that Samuel was to look 
after the lands, reblasre the lines where nec- 
essai-y, keep off trespassers, look after the 
taxes, and grant stumpage permits if any 
parties should desire to cut lumber thereon. 
But S. A. Jewett says, according to his under- 
standing, he was not only to do those things, 
but after the mill was built he was to manu- 
facture lumber himself, and manage the busi- 
ness incident to it for E. D. Jewett & Co., and 
that he regarded all the personal property 
used on and about the business, including 
tools, teams, etc., as well as the merchandise 
in the store, and lumber cut and manufac- 
tured, as belonging to B. D. Jewett & Co. 
In 1S69 E. D. Jewett & Co. conveyed to S. 
A, Jewett one-third of their interest in the- 
lands, including mills and improvements 
thereon; and S. A. Jewett testifies that he 
understood the bargain to cover not only the 
•land, but also a third of all the personal 
property in and about the miUs, and the mer- 
chandise in the store. The consideration ta 
be paid by S. A. Jewett was about forty-three 
thousand dollars, being one-third of the origi- 
nal cost of the land, with six per cent, inter- 
est thereon, and one -third of all moneys ad- 
vanced by them for improvements and taxes. 
S. A. Jewett continued to carry on business- 
after that time the same as before, and all 
money advanced by E. D. Jewett & Co. there- 
after was charged on their books one-third 
to S. A. Jewett and two-thirds to Wisconsin 
lands, and all money sent them by S. A. 
Jewett was credited in the same way. In the 
year 1870 E. D. Jewett came "West on a visit 
to his brother S. A., and spent a short time 
at Jewett's Mills; but, according to his tes- 
timony, he made no investigation or examina- 
tion into the affairs or condition of the busi- 
ness. In the fall of 1870 the parties made- 
an additional purchase of lands and mills at 
Red Cedar Falls, for which they paid twenty- 
four thousand dollars, and went on and ex- 
pended in improvements in addition thereto 
something over fifty thousand dollars. Th& 
title to the property was taken: one-third to 
S. A. Jewett, and two-thirds to the firm of 
E. D, Jewett & Co., the same as the other 
real estate. E. D. Jewett & Co. advanced for 
the purchase about twenty-four thousand 
dollars, and toward improvements about 
twelve thousand dollars. The balance of the 
amount used in improvements was paid by 
S. A. Jewett, as he testifies, out of the pro- 
ceeds of the business of the parties carried 
on at said mills. In 1872, about the time the 
business at Red Cedar Falls commenced, S. 
A. Jewett commenced using the name of S. 
A. Jewett & Co., and soon thereafter all the 
business of manufacturing lumber, and buy- 
ing and selling merchandise in connection 
therewith, at both Red Cedar Falls and Jew- 
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ett's Mills, -was transacted in that name. 
Notes -were given by S. A. Jewett, in the 
name of S. A. Jewett & Co., for merchandise 
bought for the stores there. For about two 
years before they stopped business they had 
bills and letter-heads with such firm name 
printed thereon, which they used in their 
business. There is testimony also that S. A. 
Jewett represented to some of the petitioning 
creditors in this case that his brothers E. I>. 
and George K. were his partners. The evi- 
dence also shows that the business here, in 
the fall of 1873, became embarrassed; that 
S. A. Jewett drew upon E. D. Jewett & Co. 
for ten thousand dollars, which they ad- 
vanced to him, and charged one-third to him 
and two-thirds to Wisconsin land accoimt; 
and that the payments thereafter made to 
them by S. A. Jewett were credited by them 
on their books in the same way. From the 
testimony of S. A. JeAvett it appears that the 
amount of business transacted since 1872 ex- 
ceeded one hundred thousand dollars annual- 
ly, and that he managed the business and 
used the proceeds in maldng improvements 
and additions, and in paying the expenses 
and taxes upon the lands from time to time, 
as he thought the interest of the parties re- 
quired; and whenever he required more mon- 
ey than was derived from the business, he 
. called upon E. D. Jewett & Co. for it, and 
they advanced it. He never rendered any 
detailed statement of the business to E. D. 
Jewett & Co. during its continuance, nor does 
it appear that he was ever called upon by 
them for such a statement But he testifies 
that about once a year he wrote them, giving 
a general statement of afEairs. He says that 
dm-ing the time he was in possession he cut 
and manufactm-ed about 40,000,000 feet of 
lumber from the lands. He also testifies that 
during that time he put into the business, of 
his own funds, seven thousand dollars. His 
books were produced, and they do not show 
that any account was kept in the name of 
S. A. Jewett & Co.; but he testifies that all 
the money received from the business was 
charged to him, so that a full account could 
be received therefrom. 

[A record of a suit in a state court com- 
menced in December, 1875, in favor of Sam- 
uel A. Jewett, and against E. D. & George 
K. Jewett, to dissolve and wind up the part- 
' nership of S. A. Jewett & Co., was produced 
in evidence, from which it appeared that an 
attorney residing in Hudson, in this state, 
appeared for the defendants, and waived serv- 
ice of process, and answered confessing the 
partnership, and consenting to the appoint- 
ment of a receiver therein. The evidence of 
the attorney and E. D. and George K. Jewett 
satisfactorily shows that the attorney was 
never authorized by them to appear or make 
any answer for them; hence the proceedings 
in that case must be regarded as coram non 
judice, and as not furnishing any proof of 
the partnership against them. E. D. Jewett 
testifies that one object in buying the Red 



Cedar Falls Mills was to increase the value 
of their lumber, and that Samuel A. agreed, 
if they would buy it, to pay them three dol- 
lars a thousand stumpage for aH lumber he 
might cut on the lands, and keep the mills in 
repair, and that that was the only agreement 
made between them on the subject of cutting 
and manufacturing the lumber. S. A. Jew- 
ett, on the contrary, denies the making of 
such agreement, and says that stumpage was 
only mentioned by way of argument to show 
that the purchase would be a profitable one, 
and further testifies that he never kept any 
account of stumpage, nor supposed that they 
imderstood anything of that kind, until 1875, 
when he went East, after their failure, to see 
how it afeected the business being transacted 
here, when his brother E. D. called upon him 
for a statement of stumpage; that that was 
the first he heard of any such pretended 
agi-eement. Both E. D, and G. K. Jewett 
deny that they had any knowledge that their 
brother was doing business in the name of 
S. A. Jewett & Co., or was representing that 
they were partners. S. A. Jewett has never 
paid directly any portion of the purchase 
money agreed to be paid for his third, nor' 
has any settlement of the account ever been 
had from the commencement of the bustaess. 
[It also appears from the evidence that E. 
D. Jewett & Co. were members of a firm do- 
ing business in Boston, Mass., composed of 
themselves, Edward L. Jewett, Nathaniel 3J. 
Jewett, and Franklin W. Pitcher, transacting 
business under the name of Jewett & Pitcher, 
and that a petition in bankruptcy was filed 
against that firm, some of whom resided in 
Massachusetts, in the district court of Mas- 
sachusetts, on the 6th day of October, 1875, 
which was followed by an adjudication on 
the 28th of February, A. B. 1876, by an as- 
.signment to an assignee on the 14th of March 
following. At the time of filing the petition, 
however, neither -B. J>. nor G. K. Jewett re- 
sided in the state of Massachusetts.]* 

De Witt Davis, S. U. Pinney, and I. C 
Sloan, for petitioners. 
W. F. Vilas, for E. D. & G. K. Jewett 

i HOPKINS, District Judge (after stating 
i the facts as above). E. D. Jewett «& Co. rely 
upon these points to defeat the adjudica-" 
tion in this case. 1st That they were not 
partners of S. A. Jewett; and 2d. If held to 
be partners, that their adjudication in the 
district coTirt of Massachusetts is a bar to 
their being adjudicated bankrupts in this 
court The cotmsel on both sides occupied a 
very wide range in their argument of the 
case, but I shall notice but few of the points 
discussed, as, in my opinion, many of them 
are xmnecessary in the determination of the 
question now involved. 

There is no direct testimony to establish 
the existence of the partnership of the bank- 
rupts: that is, there is no partnership agree- 

i [From 15 N. B. R. 126.] 
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ment between thein proTed. If one can be 
made out, it must be from inference or im- 
plication. Taking tlae testimony of Samuel A. 
Jewett as true, there would be but little dif- 
ficulty in solving that question, but as that 
is contradicted in some of its material parts 
by the other bankrupts, it becomes necessaiy 
to consider and carefully weigh it in con- 
nection with such contradictions. And in 
the first place I may say that the claim that 
he was to cut the lumber and pay three dol- 
lars stumpage, is not, I think, sustained by 
the evidence. The conduct of parties nega- 
tives any such agreement and confirms S. 
A. .Tewett's denial. It is inci*edible that his 
brothers would have allowed him to work 
under such an agreement for over four years 
without ever calling upon him for any ac- 
count, or ever investigating to see to what 
.extent he was cutting their timber. The 
testimony shows also that three dollars is 
.a much larger price than was being paid for 
stumpage in that region during that time. 
Again, if Samuel was doing business for 
t:]iem only under that stumpage agreement, 
they fail to show any excuse for not look- 
ing after their taxes during that period. 
For if Samuel did not represent them or 
^:heir interest either as agent or partner, 
they would, it seems to me, have looked 
after their own interest and have seen that 
-their taxes were paid. And as Samuel's con- 
duct during that time accords with his tes- 
timony on that point, I think his evidence 
should prevail. 

That pretense being disposed of, and that 
was the only ground upon which they relied 
to explain the manner in which the business 
was done and their indifference in relation 
to it, it becomes necessary to see whether a 
partnership can be established from the con- 
duct of the parties, and the evidence of S. 
A. Jewett, and it must be said that S. A. 
Jewett's theory of the case is corroborated 
by ail his acts and doings in the premises, 
And unless he was a partner, as he says, it 
is difficult to see in what character he acted, 
unless we hold that he was their agent, and 
to so hold,' we should have to conclude he 
^as clothed with the most general authority 
to manage their interest, that is, to charge 
■ them with such liabilities as might be neces- 
sai-y, proper and customary in carrying on 
that kind of business, which would be as 
extensive as the authority conferred upon 
^ne partner by another. That they had great 
.confidence in S. A. Jewett is not denied, 
[Before 18G9 he carried on their business 
without restriction, cut and used their lum- 
ber, ad libitum, erected buildings, and used 
the proceeds of the business at his discre- 
tion, without having any interest himself 
In it] And unless he had understood in 
some way that they were partners with him, 
he was guilty of gross fi-aud and dishonesty 
in ropreseutiug them to be such, and get- 
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ting credit upon their joint names in 
the manner he did, and I do not believe, 
from his evidence and the conduct of the 
parties, that he did so, without their con- 
sent and authority. The manner in which 
they kept their accounts confirms this con- 
clusion. If they had charged the money ad- 
vanced directly to the fii'm of S. A. Jewett 
& Co., that would have been an acknowl- 
edgement of the existence of such a fii'm. 
In legal effect, however, the charging one- 
third to S. A. Jewett and two-thirds to Wis- 
consin land was the same thing. That rec- 
ognized their liability to contribute two- 
thirds and S. A. Jewett one-third, which 
was according to their resi*e(?tive interests 
in the real estate, and the timber converted 
and sold by S. A. Jewett. If S. A. Jewett 
had been can-ying on that business for him- 
self alone, or as their agent, they would have 
charged the whole to him and made him pay 
it all to them. They were not liable for the 
expenses of the business simply because 
they owned a portion of the land, nor were 
they liable for any expenses if he was their 
tenant, agreeing to keep the mill in repair 
and pay stumpage as they claim. The way 
they kept their accounts is entirely incon- 
sistent with any theory save that of part- 
ners. They were jointly interested in the 
land, in the growing timber; they were 
jointly interested in the mills, buildings and 
impi-ovements for carrying on that kind of 
business;^ they made no agreement as to 
terms upon which anybody else was to use 
their property and cut their timber. So in 
view of the manner of keeping their ac- 
counts in reference to this property, in con- 
nection with the conduct and testimony of 
S. A. Jewett, I can see no other solution of 
the matter than to hold that they were 
partners. 

There is another remarkable circumstance 
that requires notice. They must have known 
that their brother was carrying on this large 
business of over $100,000 a year, and to 
suppose that they allowed him to carry on 
a business of that magnitude for over four 
years with property of which they were the 
owners of two-thirds, without knowing the 
manner he was doing it, is too unnatural to 
be credited. Such indifference in regard to 
one's interest cannot be accepted by courts, 
without the most satisfactory proof. The 
law presumes that every man will look after 
his own interest, at least, must hold him to 
ordinary care and attention to it, and to be- 
lieve that they totally neglected, for such a 
period, such an amount of property as they 
had in this case, being a two-thirds interest 
in over 23,000 acres of pine lands valued at 
from one hundred thousand to two hundred 
thousand dollars, requu-es an unreasonable 
amount of credulity X>n the part of the court. 
And as tliey fail to furnish any i-easonabie 
excuse for such neglect, I think a court may 
accept the testimony of S. A. Jewett as 
showing the true relation betv/een them. In 
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tjiis case there is a community of interest, 
one of the essential elements of a partner- 
ship, and the other one, a sharing in the 
profits, may be inferred from the acts of the 
parties and the circumstances of the cast 
where there is no express agreement to that 
effect But in this case we are not left to 
inference on that subject, if the testimony 
of S. A. Jewett is true, for he says he used 
the profits for the joint benefit of the parties 
in making improvements and paying taxes; 
if his testimony is true in that respect, it is 
as binding upon them as if their share had 
been paid them in money, for as to the im- 
proToments, they enhanced the value of their 
interest, and as to the taxes, it was the dis- 
charge of a liability which they would Jiave 
had to meet with their own money if he had 
not paid them out of such proceeds. 

This seems to be the only reasonable con- 
clusion to be drawn from the testimony. 
It was claimed that if they were not i^art- 
ners as between themselves, they were as 
to third persons who had given them credit 
on the strength of their being partners. 
This might be so, although to charge a per- 
son as partner in such cases, it is neces- 
sary to show that he was cognizant of the 
conduct of the party who represented him 
to be such partner. This is hot sho-frn here, 
but I thinlc, as claimed by the petitioners, 
that a party by his neglect of an ordinary 
duty, as to look after his interest for an un- 
reasonable length of time when he knows 
his propei-ty is in the hands of and being 
managed by a third person, may be presum- 
ed to have approved of the management of 
the person having it in charge, and, by such 
gross neglect, be estopped from denying 
the existence of the authority that the party 
claiming to represent him exercised. 

In such cases neither community of in- 
terest nor participation in the profits is ab- 
solutely necessary. When a party holds 
himself out as a partner or permits another 
to hold him out as a partner and thereby 
procm'es credit upon the strength of his sup- 
posed relation, he is, on principles of natural 
justice, held to be such partner. But knowl- 
edge or notice of his being so held out must 
be brought home to him, or there must be 
proof of circumstances which will authorize 
a court to presume notice before he can be 
so charged. 

The respondents' counsel claimed that the 
parties were only tenants in common. They 
were tenants in common of the real estate it 
is true, but S. A. Jewett must have been 
clothed with more power than a tenant in 
common possession over the common prop- 
erty to have transacted the business he did. 

One tenant in common cannot sell the en- 
tire property; he can only sell his share, 
while a partner has authority to sell the 
whole. S. A. Jewett, the evidence shows, 
cut timber from the land, manufactured it 
into lumber, and disposed of it and the whole 
of it for a series of years, and that, too. 
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with the knowledge of the other owners, and 
they must, in the absence of evidence to the 
contrary, be presumed to have acquiesced 
in and ratified his acts, which would be 
equivalent to an original authority, so that 
the claim of tenancy in common as to ther 
business transacted by S. A. Jewett must ' 
fail. 

He had more authority than is possessed 
by one tenant in common. He was clothed 
with an apparent right to manage and car- 
ry on the manufacture of lumber and buy 
and sell it, and such other things as are 
usually bought and sold in the conduct of 
that class of business, and by reason of such 
authority could bind his co-tenants by his' 
acts and contracts in reference thereto, and 
having adopted the form and name of a 
partnership, I think, as to parties giving him 
credit under that name, he bound his co-ten- 
ants, and that their long silence may be con- 
strued into an acquiescence whidi would 
clearly as to thii'd persons if not inter se 
create the i-elation of partners. 

Both E. D. and G. K. Jewett professed too- 
much ignorance in regard to the manner the 
business was transacted by their brothers- 
more than seemed reasonable, and gave an 
ah: of improbability to their testimony, so- 
that I must find that the defendants are, at 
least so far as third persons who have given 
credit, believing and relying upon their be' 
ing members of that firm are concerned, 
partners, and liable to be proceeded against 
in bankruptcy, unless the second ground of 
defense relied upon is well taken. 

This is a question of law, there being no 
dispute about the facts. E. D. Jewett, when 
the petition was filed in Massachusetts 
against the firm of Jewett & Pitcher, was a 
resident of St Johns, New Brunswick, and 
George K. was a resident of Bangor, Maine, 
so that the district court of Massachusetts, 
had no jurisdiction over them individusillyr 
nor over them as members. of the firm of E. 
D. Jewett & Co., nor of the firm of S. A.^ 
Jewett & Co. Cameron v, Canieo [Case No. 
2,340]. The » court had jurisdiction of the 
firm of Jewett & Pitcher, a firm doing busi- 
ness in Boston, of which E. D. and G. K. 
Jewett were members, because that firm did 
business in Boston, and the proceedings were 
against it. 

Now the question presented here is, does 
their adjudication as members of that firm 
prevent their being adjudicated here as mem- 
bers of the firm of S. A. Jewett & Co., a firm 
doing business in this state and including an- 
other party? 

The discussion on this question took a very 
wide range, but it seems to me it is prac- 
tically settled by the case of Amsmck v. 
Bean, ?2 "Wall. [89 U. S.] 395. 

In that case one partner had gone into- 
banloruptcy, and his assignee brought an ac- 
tion to recover back money previously paid- 
to a creditor of the co-partnership, on ther 
ground that it was paid in fraud of the pro-- 
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visions of the bankrupt act against prefer- 
ences. 

The court say that in such a case the 
bankmptey of one of the parties dissolves 
the partnership, but that "the solvent part- 
ners retain their full right, power and au- 
thority over the partnership property in the 
same manner and to the same extent as if 
no bankruptcy of a particular partner had 
occui-red." Again, that although the decree 
in bankruptcy dissolved the co-partnership, 
"the joint property remains in the hands of 
the solvent partner or partners, clothed with 
a trust to be applied by him or them to the 
discharge of the partnership obligations, and 
to account to the bankrupt partner or his 
assignee for his share of the surplus." 

This settles the status of the firm property 
of S. A. Jewett & Co., and shows that it 
could and should be retained by S. A. Jewett, 
after the decree of bankmptey against his 
co-partners, with the same power over it as 
he had before, and the right to use it in the 
same manner, and that the assignee of Jew- 
ett & Fittfher had no right to interfere with 
it; that his interest was only in the residue, 
after the payment of the partnership debts 
of the firm of S. A. Jewett & Co., which 
overthrows the position of the respondents' 
counsel, that the assignee of Jewett & Pitch- 
er took as tenant in common with S. A. 
Jewett, and it is therefore unnecessary to 
notice the list of authorities that were relied 
upon as establishing a different doctrine 
from that laid down in the above case, as 
that is binding upon this court. 

The coTU't in that case further say that 
"repeated decisions have settled the rule 
that an assignee of an estate of an individual 
partner has no such title as will enable him 
to call third parties to an accoimt for part- 
nership property. * * * That if money 
paid under such circumstances as a prefer- 
ence can be recovered back at all, it must 
be claimed by the partnership, in whose be- 
half it was paid, or by an assignee duly ap- 
pointed to administer the joint estate as it is 
quite clear that neither an individual part- 
ner nor his assignee can call the party to 
whom such a payment has been made to 
account for such a payment any more than 
he could for any other debt due to the part- 
nership." 

This is a complete answer, it seems to me, 
to the objection of the respondents' counsel 
that a second adjudication could not be 
made. Unless such an adjudication can be 
had the firm of S. A. Jewett & Co. cannot be 
proceeded against in bankruptcy at all, and 
their assets cannot be administered by the 
bankrupt court, which would exempt a cer- 
tain class of debtors from the operation of 
the bankrupt law. E. D. and G. E. Jewett 
were adjudicated in another interest and for 
the benefit of another class of creditors who 
have no standing in this case, neither had 
the creditors of S. A. Jewett & Co. any 
standing in the case where the first adjudi- 



cation was made. The principle laid down 
by the supreme com-t in that ease, carried 
to its logical results, authorizes an adjudica- 
tion against all the parties here, for the rea- 
son that this is a different firm, composed of 
different parties whose creditors have wholly 
distinct rights which can only be protected 
and enforced by a sepai-ate proceeding. 

The learned coimsel for the respondents 
felt the force of these principles laid down 
in that case, and sought to avoid them by 
claiming that an adjudication of the other 
member of the firm would bring the case 
into this court, and that the assignees ap- 
pointed in the separate cases could unite and 
recover all claims due this firm. I do not 
agree with him. Such assignees would not 
represent the firm. They could not marshal 
the assets under section 5121 United States 
Revised Statutes, that can only be done by 
the assignee in proceedings hj or against 
the partners as such. 

In eases against a firm, the firm creditors 
have the control of the proceedings, elect the 
assignee who primarily represents tlieir in- 
terests, and where a party is a member of 
two fii-ms, as in. this ease, I think he may 
be proceeded against and be adjudicated in 
both where both are insolvent and have es- 
tates to distribute. 

In no other way can the provisions of the 
law be applied in both firms. The case of 
Hunt V. Pooke [Case No. 6,896] holds that a 
party who has been adjudged a bankrupt in- 
dividually, may subsequently be adjudicated 
as a member of a firm, which is a direct au- 
thority on the question. It is true it is but 
an ipse dixit of the judge, his reasons not 
being given, but such is nevertheless his 
opinion. 

In re Wallace [Case No. 17,095], Judge 
Lowell says he knows of no rule that author- 
izes proceedings in bankruptcy against par- 
ties who cannot be joined in a suit at law or 
in equity; that such proceedings are equita- 
ble, and the rule in relation to parties in that 
court should be consulted in bankruptcy 
cases. According to which decision the 
fii-m of S. A. Jewett & Co. could not have 
been joined in the proceedings against Jew- 
ett & Pitcher, nor could their estate have 
been administei'cd there. 

I am satisfied that, under the authorities, 
as well as upon principle, the respondents, 
E. X>. and G. K. Jewett, may be adjudicated 
as members of the firm of S. A. Jewett & 
Co., notwithstanding their previous adjudi- 
cations in Massachusetts as membera of the 
firm of Jewett & Pitcher, and order a judg- 
ment of adjudication accordingly. 

A good deal of discussion was had on the 
argument as to whether a partnership cred- 
itor could prove his debt against the estate 
of an individual partner, and if so, whether 
his discharge would relieve him from such 
debts. The authorities on that point seem 
to be somewhat in conflict. But I think the 
weight of authority is in favor of the view 
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that such debts can he proven, and that 
"being provable, they are necessarily released 
by the discharge. Ex parte Crisp, 1 Atli. 
134; Es parte Elton, 3 Ves. 238; Ex parte 
•Clay, G Ves. 813; Ex parte Chandler, 9 Ves. 
55; Ex parte Bolton, 2 Rose, 389; Tucker v. 
Oxley, 5 Cranch [9 U.. S.] 34" (opinion by 
■Cuief Justice Marshall under act of ISOO [2 
Stat 19], which was substantially lilie the 
present law); In re Frear [Case No. 5,074]; 
Hudgins v. Lane [Id. 6,827]; In re Milidi 
[Id. 9,399]; Rev. St. U. S. §§ 5069, 5115, 
5118. 

A good deal of discussion was had also 
upon the question as to what property would 
pass to the assignee in this case if one was 
a,ppointed: It is not necessary to consider 
that question at this time. That question 
will arise when an assignee is appointed and 
proceeds to take possession of property. 

The question as to whether the assignee 
appointed in the proceedings against the 
firm of Jewett & Pitcher, took the int^est 
of the firm of E. D. Jewett & Co. in this 
firm, is not now properly before the court, 
and is not considered on this hearing, but is 
left to be brought up and disposed of at the 
appropriate time. 

[On petition of review in the circuit court 
(Case No. 7,307), the decree of this court was 
affirmed.] 



Case STo. 7,307, 

In re JEWETT et al. 

[7 Biss. 473; 16 N. B. R. 48; 4 N. T. Wkly. 

Dipt. 494; 9 Chi. Leg. News, 345; 4 Law & 

Eq. Rep. 77; 23 Int. Rev. Rec. 232.] i 

Circuit Court, W. D., Wisconsin. June, 1877.2 

JUKISDICTION OF COUllT— PrIOII ADJODICATIOKr IN 

Another Distkiot. 

Proceedings in bankruptcy in one district court 
against a firm constitute no bar to similar pro- 
ceedings in another district against another firm, 
some of whose members were also members of 
the former firm. 

[Cited in Corey v. Perry, 67 Me. 144.] 

[In review of the action of the district 
court of the United States for the Western 
district of Wisconsin.] 

In bankruptcy. 

S. U. Pinney, for assignee of S. A. Jewett 
& Co. 
W. A. Vilas, for E. D. and G. K. Jewett. 

DRUMMOND, Circuit Judge. These are 
the material facts in this case: There was a 
firm in Boston doing business under the name 
of Jewett & Pitcher, of which B. D. Jewett 
and George K. Jewett were members. We 
must assume, for the purposes of the deci- 
sion, that there was also a firm transacting 
business in Wisconsin, of which S. A. Jewett, 

1 [Reported by .Tosiah H. Bissell, Esq.. and 
here reprinted by permission. 4 N. Y. Wklv. 
Dig. 494, and 4 Law & Eq. Rep. 77, contain 
only partial reports.] 

2 [Affirming Case No. 7,306.] 



E. D. Jewett, and George K. Jewett were 
members, under the name of S. A. Jewett & 
Co. 

In October, 1875, S. A. Jewett was a resi- 
dent of Wisconsin, E. D. Jewett a resident of 
New Brunswick, Dominion of Canada, and 
George K. Jewett a resident of Maine. At 
that time a petition in bankruptcy was filed 
in the district court of Massachusetts, against 
the firm of Jewett & Pitcher. All the other 
members of the firm, except E. D. Jewett and 
G. K. Jewett, were residents of Massachu- 
setts. A decree in bankruptcy was rendered 
Against that firm on the 25th of February, 
1876, in the district court of Massachusetts, 
and of course' that decree proceeded against 
E. D. and G. K. Jewett, as members of the 
firm of Jewett & Pitcher; and it is alleged, 
in the petition of review, that although E. D- 
Jewett was a resident of New Brunswick at 
the time the petition in bankmptcy was filed 
in Massachusetts, he afterwards changed his 
residence to Massachusetts, and appeared in 
the case as a party; and it is also alleged 
that both E. D. Jewett and G. K. Jewett filed 
their schedules in the case in Massachusetts, 
setting forth their debts and their assets 
jointly and individually. This is all that ap- 
pears in relation to the proceedings in Massa- 
chusetts. 

It is not stated that the bankrupt case is 
disposed of, or that the debts of the firm of 
Jewett & Pitcher are settled, or that they 
were discharged as bankrupts. The infer- 
ence from the statement is, that the suit, as 
such, is still pending in the district court of 
Massachusetts, or was at the time the facts, 
which are now to be mentioned, occurred. 

In July, 1876, a petition in bankruptcy was 
filed in the district court for the Western dis- 
trict of Wisconsin, against the firm of S. A. 
Jewett & Co.— the Wisconsin firm— and of 
which E. D. Jewett and G. K. Jewett were 
members. E. D. Jewett and G. K. Jewett 
appeared to the petition and denied the acts 
of bankruptcy alleged, and among other 
things set forth the proceedings in the dis- 
ti'ict court of Massachusetts, which have al- 
ready been referred to, and alleged that a de- 
cree in banla-uptcy had been rendered against 
them as members of the firm of Jewett & 
Pitcher; and they insisted that that consti- 
tuted a bar in the disti'iet court of the West- 
ern district of Wisconsin, to a decree in bank- 
ruptcy against them. 

There were various questions argued by the 
counsel of the bankrupts, as I infer, in the 
district court, and they have been again ar- 
gued in the circuit court- most of which will 
have to I'emain, for the present, imdecided. 
The district court found a partnership to ex- 
ist between the three persons, S. A., E. D., 
and G- K. Jewett, and held that the fact of a 
decree in bankruptcy against E. D. and G. K. 
Jewett, as members of the firm of Jewett & 
Pitcher, in the district court of Massachusetts 
was not a bar, and did not defeat the peti- 
tion in bankruptcy in the disti'iet couit for 
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this district. [Case No. 7,306.] And the 
only question now before this court is, wheth- 
er that does constitute a bar to or defeat the 
petition in bankruptcy here. I think that the 
decree of the district court was right. 

The firm of S. A. Jewett & Co. were en- 
gaged in the lumber business in Wisconsin 
quite extensively, the business amounting, as 
is said, in the cotu:se of a year to about one 
hundred thousand dollars. They had become 
embarrassed, and a petition in bankruptcy 
was filed against them. Their creditors in- 
sisted that their property should be adminis- 
tered by the court under the* bankrupt law 
for the payment of their debts. There was 
no way in which this could be done except 
by a decree of bankruptcy against the part- 
ners; and it seems to me clear, that the prop- 
er forum in which the decree should be ren- 
dered was that which existed in the district 
where they were transacting business, name- 
ly, in the "Western district of Wisconsin. 
There was no other way by which these part- 
nership assets could be reached and admin- 
istered in the bankrupt court, unless S. A. 
Jewett, as a member of the firm of which 
E. D. and G. K. Jewett were also members, 
was called, in some form, into the district 
court of Massachusetts, and the assets of the 
firm of S. A. Jewett & Co., administered 
there, namely, the residuary interest which 
E. D. and G. K. Jewett had in them after the 
settlement of the claims against the firm of 
S. A. Jewett & Co., because I assume that 
the only interest which B. D. and George K. 
JeweJ?, »»r their assignee had, either as repre- 
senting the firm of Jewett & Pitcher, or 
themselves individually, was the residuary 
interest which they or either might have in 
the assets of S. A. Jewett & Co., after the 
payment of the debts of that firm. 

It is clear as a principle of law, it seems to 
me, that the firm assets of S. A. Jewett & 
Co., must be administered in the district 
court of this district, for the payment of the 
debts of that firm. It is also true that until 
all the debts are paid, neither E. D. Jewett 
nor George K. Jewett has any interest in 
these firm assets. It is equally true that the 
firm assets of Jewett & Pitcher must be ad- 
ministered in the district court of Massachu- 
setts. 

Now S. A. Jewett has no interest whatever, 
residuary or otherwise, in the assets of Jewett 
& Pitcher; he is not concerned in that firm; 
of course, therefore, he could only be brought 
into the bankruptcy litigation in Massachu- 
setts as a member of the firm of which two 
persons, p,arties to the litigation in that court, 
were also members. This being so, the only 
difficulty that can arise is as. to the individ- 
ual property of E. D. and George K, Jewett. 
The fact that they were adjudged bankrupts 
here, as members of the firm of S. A. Jewett 
& Co., does not necessarily dispose of all the 
questions that may arise concerning that 
property. It may be that many delicate and 
diEBcult questions may arise as to the prop- 



erty. For example, it appears that B. D. 
and George K. Jewett owned two-thirds of a 
large tract of land in this district, of which 
S. A. Jewett owned one-third. 

It is claimed that a decree ia bankruptcy, 
with the deed to the assignee in Massachu- 
setts, clothed him not only with the title to 
the joint property, but also with that of the 
individual property of each member of the 
firm of Jewett & Pitcher. Now, whether that 
individual property should go to pay debts of 
Jewett & Pitcher, if the joint property is not 
sufficient to accomplish that result, or to pay 
debts of S. A. Jewett & Co., the Wisconsin 
firm, may be a very serious question, which 
I do not feel inclined to decide, or even inti- 
mate an opinion upon at present. The most 
that can be said is, that B. D. and George K. 
Jewett have already been adjudged bank- 
rupts in the district court of Massachusetts; 
they are again adjudged bankrupts in the 
district court of the Western district of Wis- 
consin. But in the one case they have been 
adjudged bankrupts as members of the firm 
of Jewett & Pitcher, and in the other of S. A. 
Jewett & Go. 

Strictly, the district court of the Western 
district of Wisconsin had the right to ad- 
judge them bankrupts as members of the 
firm of S. A. Jewett & Co., and this is all I 
care to decide at present Therefore, as this 
pttition was filed by B. D. and George K. 
Jewett for the purpose of reviewing the de- 
cision of the district court, and, as I hold 
that the decision was right, the order of the 
district court decreeing them bankrupts will 
be affirmed. When, hereafter, it is ascertain- 
ed what is the exact situation of the joint 
property of S. A. Jewett & Co., and of the 
individual property of the members of the 
firm in this district, a question may arise as 
to what shall be done with the latter, and 
how and by what means it shall be adminis- 
tered, and for whose benefit 

[In 3 Fed. 503, the banlirupt secured his dis- 
charge.] 



Case l^o. 7,308. 

lu re JEWETT et al. 

[1 McA. Pat Cas. 259.] 

Circuit Court, District of Columbia. June, 1853. 

Patent Office Appeals — Refusal to Gkast 
Patent — New Reperenoes ox Appeal. 

[The provision of the seventh section of the 
act of 1836 (5 Stat. 119), requiring the com- 
missioner to notify an applicant of the existence 
of conditions barring his application, giving him 
briefly such information and references as may 
he useful in judging of the propriety of renew- 
ing his application, or altering his specifications, 
makes it improper, on an appeal to the judge, 
for the commissioner to rely upon references 
not before given to the applicant] 

[This was an appeal by S. S. Jewett and 
F. H. Hoot from the refusal of the commis- 
sioner of patents to grant them a patent for 
certain alleged improvements in stove doors.] 

The application imder consideration in this 
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case afterwards issued as patent No. 9,780, 
June 14th, 1852. 

P. H. "Watson, for appellant 

MORSELI/, Circuit Judge. Appeal from 
the decision of the commissioner of patents 
refusing to grant a patent for alleged im- 
provements in stoves, which consisted .in 
attaching sliding-doors to stoves or grates 
instead of the more common stove-door open- 
ing on a hinge. The appellants claim that 
their improvement involves a combination 
of three things. The first is the lire-place 
or furnace; the second is a horizontally slid- 
ing-door to close the front of the fire-place; 
and the third is a recess in one or both of 
the door-jambs, completely separated from 
the fire-place, so as to prevent smoke and 
flame from circulating 'through it; which 
recess is adapted to the reception of the door, 
and the door is fitted to slide into it, and 
when in, will be concealed fi*om view on 
the outside and protected from the smoke and 
flame on the inside, so that when within the 
recess the outside of the doors will not be 
liable to become smoked; consequently, wnen 
drawn out. no part of the surface exposed 
to view will be rendered offensive by smoke 
and soot. In stating theusef ulness and advan- 
tages of their improvements, they say:. "This 
construction and arrangement of the parts 
confines the soot to the inner side of the door 
and keeps that always concealed from view 
and out of the way, so as to avoid soiling 
the garments of those who approach the 
doors to open or shut them; while the slid- 
ing-doors and recesses possess these advan- 
tages, that they also avoid the rush of smoke 
and flame into the apartment that attends 
the sudden opening of hinged doors." 

The commissioner in his report states that 
the invention was suflaciently described in 
the specification, illustrated in the drawings, 
and shown in the' models. It does not ap- 
pear to have been a case of interference or 
opposition, but to have been decided on the 
ground of want of novelty, and for that 
reason rejected. The report states that on 
the 7th of July, 1851, the application was 
examined and rejected on that ground, and 
a reference was given for an example of a 
sliding-door to the rejected application of 
0. Hitzelberger. On the 9th of the same 
month a reconsideration of this decision was 
requested, for the reason that the- reference 
given was to a sliding-door for a dwelling- 
house or stone front, which ought not to bar 
the applicant from receiving a patent for a 
sliding-door as applied, because the results 
in the latter were widely different. On the 
11th of the same month the application was 
again rejected, and a new reference was 
given to the rejected application of W. O. 
Hibbard. It was contended that the devices 
of the two are hot analogous, because of the 
radical difference of function which they 
are appointed, respectively, to perform; from 

13FED.0AS. — 38 
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which decision this appeal was taken. The 
substance of the reasons of appeal are cor- 
rectly stated in the report. 

On the day and place appointed for hear- 
ing the appeal the appellants appeared by 
their counsel, and an examiner on the part 
of the office, who laid before the judge the 
grounds of the commissioner's decision in 
writing, with the original papers and the 
evidence in the cause, as already in part al- 
luded to. The report further states "that in 
one of the early modifications of the stove 
which still bears his name Doctor Franklin 
introduced vertical sliding-doors for regulat- 
ing the draft and for security against the 
falling of brands or coals out upon the floor 
of the room," &c. Again, "that on the 22d 
of April, 1835, a patent was granted to Ifl. 
Ingall, in which he claims as his invention 
the application, of horizontally sliding-doors 
to stoves and grates of all descriptions." 
These latter references having been made 
for the first time at the trial of the appeal 
before the judge, were objected to by the ap- 
pellants upon the ground of surprise. And 
it has been urged in the argument that, if 
an opportunity had been afforded them, they 
could have shown a radical and substantial 
difference between their improvement and 
that contained in Ingall's patent, in which 
latter the open doo? is, and only can be, 
partially concealed, as the plate behind which 
it is pushed is only about half its own width. 
In the feature of concealing the door this 
stove, therefoje, furnishes no answer to the 
appellants' claim. Further, the recess to re- 
ceive the door and insulate it from the fire 
does not appear in Ingall's stove; conse- 
quently his stove only embraces two of the 
three elements of the appellants' combination 
—the sliding-door and the fire-place, but not 
the recess for concealing and protecting the 
door; this nowhere appears in connection 
with the sliding-door and fire-place prior to 
the invention of the appellants. They claim 
the right to have had an opportunity also 
afforded them of so amending or altering 
their specification as to embrace only that 
part of the invention or discovery not within 
the patent of Ingall, 

The law under which the right is claimed 
is the seventh section of the act of ItJiJe, 
which, after limiting and specifying the three 
instances to which the commissioner's ex- 
amination is confined, says, in the event of 
the existence of either of the conditions, 
that he shall notify the applicant thereof, 
giving him briefly such information and ref- 
erences as may be useful in judging of the 
pifopriety of renewing his application, or of. 
altering his specification to embrace only that 
part of the invention or discovery which is 
new. If these references are to be consider- 
ed by the judge as grounds on which his 
opinion in this appeal is to be based, then 
the rule of law above stated and relied on 
by the appellants is certainly applicable, 
more especially as it appears that the ref- 
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erences originally referred to as the grounds 
of the commissioner's decision, and from 
which this appeal was taken, so far from 
now being confided in, are virtually aban- 
doned. 

I have therefore thought proper, and do 
berehy decide, that the said decision of the 
commissioner of patents be, and the same is 
hereby, reversed for the purposes aforesaid, 
and the commissioner is hereby directed to 
proceed in the said case accordingly. 



Case 3Sro. 7,309. 

In re JEWETT. 

[1 N. B. R. 495 '(Quarto, 131); 7 Am. Law Reg. 
(N. S.) 294; 2 Am. Law T. Rep. Banlir. 7.] i 

District Court, N. D. Illinois. Jan., 1869. 

Bankruptcy — Sale of Interest to Other Paet- 
SER— Unpaid Notes— Right op Partner 
TO Dividend. 
Where A., one of two partners, sells Ms inter- 
est in the concern to his copartner, B., taking his 
notes therefor, and B. becomes bankrupt, leaving 
some of the notes unpaid, A. cannot receive a 
dividend from the assignee until all the partner- 
ship debts have been paid. 

By Hon. LINCOLN CLARK, Register: 

This beingthe day flsed for the second meet- 
ing of creditors at the, office of the register, 
for the purpose of hearing the assignee's 
report, and for declaring a dividend of assets 
among those entitled thereto, Oliver R. But- 
ler claimed a dividend as a creditor of the 
bankrupt, upon a proof of claims heretofore 
filed, in the sum of ten thousand two hun- 
dred ancj fifteen dollars and forty-three cents 
($10,215.43). The proofs consist of twelve 
promissory notes, each for the sum of JfYoO, 
made by the said [Frederick] Jewett to the 
said Butler, dated February 1st, 1867, pay- 
able 1st of May, 1868, and on the 1st of 
each and every month thereafter until the 
whole should be paid. The said Oliver R. 
Butler had been copartner with the bank- 
rupt for ten years anterior to the 1st day of 
February, 1867, at which time he sold his 
entire interest in the firm to the said Fred- 
erick Jewett for about the sum of §25,000, 
and took from him his promissory notes in 
payment therefor. It appeared in evidence, 
by the deposition of the said Jewett, that 
the notes herein before described were a 
portion of those given in the purchase of the 
interest of the said Butler. 

Clarkson, attorney for a portion of the 
creditors, and also for the assignee, objected, 
that the said Oliver R. Butler was not en- 
<, titled to a dividend upon those notes. I sus- 
tained the objection, and decided that no 
dividend could be allowed upon the proof of 
them. 

Waller, attorney for Butler, desired the 
matter to be certified to the court, the ques- 

1 [Reprinted from 1 N. B. R. 495 (Quarto, 
131), by permission. 2 Am. Law T. Rep. Bankr. 
7, contains only a partial report.] 



tion being as to whether the said Butler was 
entitled to a dividend upon the basis of the 
said notes. 

It appeared that the joint indebtedness of 
Jewett & Butler was some §16,000, no por- 
tion of which had been paid by Butler: 
That Jewett, after the purchase of Butler's 
interest, bought but very few goods, from which 
the inference is clear that, had Butler been al- 
lowed to receive a dividend, he would have 
taken the proceeds of assets liable to the 
pas'ment of his own debts, at the same time 
that he had not, as partner, paid the partner- 
ship debts. That Butler could not have a 
dividend until all the partnership debts were 
paid, seems to me dear. Whether, after that, 
he would come in to share with the in- 
dividual creditors, is a question not now 
calling for consideration, 

DRUMJIOND, District Judge. In this case, 
it appearing that the only fund for payment 
is the individual property of the bankrupt, 
I have no doubt that there can be no divi- 
dend allowed to Butler so long as there is 
anything due from him. The decision of the 
register is consequently correct. 



Case M^o. 7,310. 

JEWETT V. CUNARD et aL 

[3 AVoodb. & M. 277.] i 

Circuit Court, D. Maine. Oct. Term, 1847. 

Bill in Equity— Real Estate— Neglect in Man- 
aging — Failure to Account for Proceeds — 
Conveyance in Fee to Secure a Debt— Duty 
OF Grantee— Reference to a Master to Take 
AN Account — Actios for Money Had and 
Received. 

1. Where the complainant alone owned parts 
of property conveyed to the respondents, and 
owned parts in common with another, and sued 
the grantees and his co-owner for neglect in 
managing the estate, as well as for not account- 
ing for all the proceeds, the complainant can 
properly bring his bill in chancery alone. 

2. But he can recover only the proportion 
which his interests bear to the whole property, 
or the balance left after paying the debt. The 
other co-owner might by proper pleading against 
the other respondents, obtain what balance is 
due to himself from them. 

3. Where a conveyance is absolute on its face, 
yet if it was made to secure a debt, the grantee 
will be bound to account for the rents and profits 
and sales towards the debt. He is also liable, if 
not managing the property with due care, and 
must account for what the estate ought to have 
produced while in his custody, and use as mort- 
gagee or trustee. See some of the items proper 
to be considered in such accounting. 

4. A master will be appointed, truly to take 
an account of debts and credits, and where the 
court has means to do that satisfactorily, and is 
disposed to do it, the enquiry will not be referred 
to a master, unless both sides desire it, and ac- 
quiesce in the further delay and expense incident 
to it. 

5. Where an agreement, not under seal, is to 
account with A, or reconvey to Mm certain prop- 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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ertv, and to do the same to B with other property, 
and to both with still different estate, as it came 
in those ways from A and B, and from both, a 
separate action lies for A for his separate propor- 
tion. 
[Cited in Walsh t. TJ. S., Case No. 17,116; 
Veazie v. "Williams, 8 How. (49 U. S.) 159.] 

6. An action at law may not lie for money re- 
<;eived under a special agreement, if it could not 
be sustained on the agreement itself. But 
where the whole facts showed that property had 
been received as security for a debt, and to be 
accounted for, if a balance of money remamed 
from its due increase and sale, beyond the debt, 
an action at law lies to recover that balance, 
under a count, tor money had and received. 

This was a bill in equity [by Joshua Jew- 
ett] against Joseph Cunard & Co, and Bryce 
Jewett. The complainant alleged that in A. D. 
3S30, about the 1st of October, he separately 
■was indebted to Joseph Cunard' & Co. in 
certain sums, and also in another sum joint- 
ly with Bryce Jewett. That having before 
given lien on his estate, personal and real, 
to the Cunards for security, and being hard 
pressed by them for payment, or farther 
security, he joined said Bryce in a convey- 
ance to them of all their estate, both real 
and personal, and took back an obligation 
in writing to account for the rents and ad- 
vantages thereof, and if they should amount 
the first year to £550, they were to be ap- 
plied to one of the debts, and if to a like 
sura the second year, to be a^pplied to the 
same debt, and so on till extinguished, and 
then to another debt, specifying it, and so 
on, till all due were paid with interest. 
There was another written obligation given 
to them by the Cunards, agreeing to deduct 
certain amounts from their debts, if £1,000 
were paid by November, A. D. 1830, and 
security for certain other sums at subse- 
quent periods. It was further averred, that 
the real-estate so conveyed was very valu- 
able, amounting to over §70,000, and the 
personal estate to $4,000. That the Cunards. 
leased the estate, real and personal, at the 
halves the first year after the conveyance to . 
Bi-yce Jewett and J. Beck, and received large 
sums therefor, and might have received 
much more, had the said Bryce and Beck 
managed them with care, and especially the 
reserve lot for timber and the mill. That 
great losses were sustained by their inat- 
tention to the property, and neglect of the 
Cunards to look after the estate, and that 
the receipts towards discharging the debt 
might have been much more than £550. 
Similar averments were jnade as to the sub- 
sequent neglect, by the Cunards, to obtain 
so much income from the personal and real- 
estate as they might easily have obtained, and 
also, that they in June, 1834, sold all the real- 
estate, and such part of the personal as had 
not been before sold, destroyed or lost by 
want of due care, and had refused to ac- 
count for the same. The bill averred fur- 
ther, that the receipts might have been more 
than was provided for towards the discharge 
of the debts, and that they and the sales 
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had far exceeded the aggregate amount of 
them and Interest thereon, and the bill there- 
fore prayed that Bryce Jewett, as well as 
the Cunards, answer certain interrogatories 
propounded as to the manner in which the 
estate had been conducted and the contracts 
about it, and income therefrom. It prayed, 
moreover, that the obligations for the debts 
might be cancelled, and the difference be- 
tween them, on the one hand, and the true 
value of the estate, and what ought to have 
been received from it, on the other, paid to 
the plaintiffs, or such other relief in the 
premises as may be deemed prop&:. There 
was more in the bill, that need not be bere 
set out. 

The answers were by Joseph Cunard for 
himself and company, and a separate one 
by Bryce Jewett. The former admitted the 
conveyances and contracts in connection 
with them, as to the allowance of rraits and 
advantages received, if they amounted to 
£550 the first year, and so onward. But it 
denied any receipts to that amount, or any 
net income whatever from the estate, and 
averred that, on the contrary, a loss was 
incurred the first year under the lease to 
Bryce and Beck, who, it is said were assented 
to as lessees, by the complainant, and aver- 
red further, that large losses happened in 
the subsequent years, when the farm was 
carried on by the Cunards themselves, with- 
out leasing it, from an alleged inability to 
procure suitable lessees, who would pay any 
rent. It further exhibited the account of 
sales of the property, in Jime, 1834, at a 
much less price in the aggregate than the 
amount of the debt and interest, and denied 
any neglect or mismanagement of the estate 
on their part, or any liability to account for 
anything whatever to the complainant under 
their contracts. It next objected that Bryce 
Jewett. was not made a co-plaintiff with 
Joshua Jewett The other material portions 
of the answer, on the part of Cunard & Co., 
will be stated in the opinion of the court, 
when necessary to a full understanding of 
the case. The answer of Bryce Jewett ad- 
mitted the lease to him and Beck for the 
first year, but denied any lease to him, or 
any control by him, over the property aft- 
erwards, though he was at times employed 
as a hired man. It admitted incapacity and 
misbehavior by Beck during the fii'st year, 
as well as afterwards, but not by himself; 
and averred that he was entitled to some in- 
demnily from the Cunards for his interest 
in the estate, though he had signed a dis- 
charge to them in respect to ' his private 
dealings. He stated many other matters in 
reply to the interrogatories in the bill, which 
it is not important here to repeat 

The evidence in the ease was very vo- 
luminous. Copies of aU the conveyances and 
writings were introduced, but none of them 
need be given in detail, except the obliga- 
tions executed by the Cunards to Joshua 
and Bryce Jewett— which are annexed. - 
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(No. 1.) "This agreement made and entered 
into this first day of Octoher, in the year of 
our Lord one thousand eight hundred and 
thirty, between Joseph Cunard, Samuel Ca- 
nard and Edward Ounard, of Meramichi, in 
the county of Northumberland, in the prov- 
ince of New Brunswick, merchants, carry- 
ing on business under the style and firm of 
Joseph Cunard & Co., of the one part, and 
Joshua Jewett and Bryce Jewett, both of 
Ludlow, in the county and province afore- 
said, lumberers, of the other part Where- 
as, the said Joshua Jewett separately, and 
jointly "with the said Bryce Jewett, now 
stands justly indebted to the said Joseph Cu- 
nard and Company in the sum of two thou- 
sand seven hundred and sixty pounds, eight 
shillings and five pence, current money of 
New Brunswieli. And whereas, the said 
Bryce Jewett is justly indebted to the said 
Joseph Cunard and Company, in the sum of 
one hujidred and twenty-four pounds, eight 
shillings and six pence. And whereas, the 
said Joshua Jewett heretofore conveyed to 
the said Joseph Cunard, all his real-estate 
situate in the counties of Northumberland 
and York. And whereas, the said Joshua 
Jewett and Bryce Jewett have conveyed, 
and delivered to the said Joseph Cunard 
and Company, all their cattle, horses and 
other personal property in the said coun- 
ty of Northumberland. Now the said Jos- 
eph Ctmard and Company do hereby agree 
to, and with the said Joshua Jewett and 
Bryce Jewett, that is, if they do well and 
truly pay to the said Joseph Ounard and 
Company, on or before the last day of No- 
vember next, the full sum of one thousand 
pounds, and on or before the said day, give 
them satisfactory security for the payment 
of the sum of one thousand three hundred 
and eighty-four pounds, sixteen shillings and 
eleven pence, one-half payable with interest 
on the first day of June, in the year of om: 
Lord one thousand eight hundred and thirty- 
one, and the other half with interest on the 
first day of June, in the year of our Lord one 
thousand eight hundred and thirty-two, that 
they, the said Joseph Cunard and Company, 
shall and will make a discount on the whole 
of the said debts of five hundred pounds, and 
shall also cause to be reconveyed or assigned 
to the said Joshua Jewett and Bryce Jewett, 
or to such other person or persons as they 
may direct, as well all the real-estate so 
conveyed by the said Joshua Jewett to the 
said Joseph Cunard, as also all the said cat- 
tle, horses and other personal property so 
conveyed and delivered by the said Joshua 
Jewett and Bryce Jewett to the said Joseph 
Cunard & Co. as aforesaid; but should the 
said sum of one thousand pounds not be 
paid, and the security for the said sum of 
one thousand three hundred and eighty-four 
po\mds, sixteen shillings and eleven pence, 
not be given by the said 1st day of November 
next, then this agreement to be null and void. 
In witness whereof, the said parties hereunto 



have set their hands on the day and year 
fix'st above written. Jo. Cunard & Co* 
Joshua Jewett. Bryce Jewett. 

"Witness (the words 'last and November,' 
being first written on an erasure, in two 
places on the second page hereof before sign- 
ing): Edward Baker. Robert Morrow." 

"Articles of agreement made and entered 
into this first day of October in the year of 
our Lord one thousand eight hundred and 
thirty, between Joseph Cunard, Samuel Cu- 
nard and Jiidward Cunard, of Meramichi, in 
the county of Northumberland, in the prov- 
ince of New Brunswick, merchants, carrying 
on business under the style and firm of 
Joseph Cunard & Co., of the one part, and 
Joshua Jewett and Bryce Jewett, both of 
Ludlow, in the county and province afore- 
said, lumberei's, of the other part. Where- 
as, the said Joshua Jewett at present stands 
justly indebted to the said Joseph Cunard 
and Company in the sum of eight hundred 
and twenty-three pounds, eleven shillings 
and three pence, current money of New 
Brunswick, on an adjusted account. And 
whereas, the said Joshua Jewett and Bryce 
Jewett now stand justly indebted to the said 
Joseph Cunard and Company, in the sum of 
one thousand four hundred and seventy-five 
pounds, fourteen shillings and eight pence, 
of like current money, upon an adjusted ac- 
count. And whereas, the said Bryce Jewett 
is justly indebted to the said Joseph Cunard 
and Company, in the fm'ther sum of one 
hundred and twenty-four pounds, eight shil- 
lings and six pence, of like current money, 
on an adjusted account. And whereas, the 
said Joshua Jewett is justly indebted to the 
said Joseph Cimard, in the further sum of 
four bundred and sixty-one pounds, two shil- 
lings and six pence, by virtue of a bond made 
by the said Joshua Jewett in favor of Fran- 
cis Peabody, Esquire, (and secured by a 
mortgage from the said Joshua Jewett on 
the second tract, so called, in the parish of 
Ludlow, originally granted to Jqhn Porter, 
Junior,) and by the said Francis Peabody. 
assigned to the said Joseph Cunard. And 
whereas, the said Joshua Jewett heretofore 
conveyed all his real-esta.te in the counties 
of Northumberland and York, with all the 
houses, mills, barns and other improvements 
thereon, to the said Joseph Ounard. And 
whereas, the said Joshua Jewett and Bryce 
Jewett have also bargained, sold and deliv- 
ered unto the said Joseph Cunard, all the cat- 
tle, horses, farming and mill ntensils, and all 
other, their personal property at present sit- 
uate, and being in the said county of North- 
umberland. And whereas, the said Joseph 
Cunard hath agreed that the whole of the 
lands, mills, houses and other premises, 
above mentioned, together with the said cat- 
tle, horses and other -personal property so 
conveyed to him, by the said Joshua Jewett 
and Bryce Jewett, shall be forthwith let to 
farm, to such person or persons as will hire 
or manage the same on the best terms, and 
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If the full sum of five hundred and fifty 
pounds currency per annum, from the first 
day of October, instant, can be realized out 
-of all the said real and personal property, 
until the said sum of one thousand four 
hundred and sevenfy-five pounds, fourteen 
shillings and eight pence, so due by the 
said Joshua Jewett and Bryce Jewett, and 
interest thereon from the sale; and the 
said sum of one hundred and twenty-four 
pounds, eight shillings and sis pence, so 
4ue by the said Bryce Jewett; and the like 
sum of one hundred and twent7-four pounds, 
eight shillings and sis pence, and interest 
thereon, in part payment of the said debt of 
eight hundred and twenty-four poimds, elev- 
en shillings and three pence so due from the 
said Joshua Jewett, then, and so soon as the 
said several sums shall be so paid and real- 
ized out of the rents, profits and advantages 
of the said lands, mills and personal prop- 
erty at the rate of five hundred and fifty 
pounds per annum, from the time above men- 
tioned, the said Joseph Gunard shall give 
and grant to the said Bryce Jewett as good 
a deed as he himself now hath, of all that 
part of the said lands and mills above men- 
tioned, which were conveyed to the said 
Joseph Gunard, by Samuel Kendall, to in- 
clude half the new mill on the said lands. 
And when, and so soon thereafter as the said 
Joseph Gunard and Company shall be paid 
the balance of the said sum of eight hundred 
and twenty-three pounds, eleven shillings 
and three pence, and interest, out of the 
rents and profits of the other half of the 
said mill property, and all other the real and 
personal property at the rate of three hun- 
dred and fifty pounds per annum, then, and 
so soon, the said Joseph Gunard will recon- 
vey to the said Joshua Jewett, or to such 
other person as he may direct, the other half 
of the said land, on which the said mills 
stand, with all other privileges attached 
thereto, being the land and premises which 
were sold and conveyed to the said Joshua 
Jewett by the late James Young, deceased. 
And whereas, it is further agi'eed by and be- 
tween the said Joseph Gunard, and the said 
Joshua Jewett that when, and so soon there- 
after as the said Joshua Jewett shall pay, or 
so soon as the said Joseph Gunard can realize 
out of the said mortgaged premises above 
mentioned, and out of the said mill property, 
and the personal property above mentioned, 
the said sum of four hundred and sixty-one 
pounds, two shillings and six pence, with 
the interest thereon, at the rate of three 
hundred and fifty pounds per annum, then 
the said Joseph Gunard shall cancel the said 
mortgage and bond, or reconvey the said 
mortgaged premises to the said Joshua .Tew- 
ett, or to such other person as he may direct, 
and shall also relinquish and give up all 
other, the real-estate he now holds from the 
said Joshua Jewett, either to the said Joshua 
Jewett, or such other person as he may di- 
rect. And it is further agreed by and be- 



tween the said Joseph Gunard and Company, 
and the said Joshua Jewett, that they, the 
said Joseph Gunard and Company, shall and 
will, after payment of all the said several 
sums of money above mentioned, and inter- 
est thereon, in the way and manner, and on 4 
the respective days and times above men- 
tioned, return and re-deliver to the said 
Joshua Jewett and Eryce Jewett, or to such 
other person or persons as they m*ay direct, 
all the said cattle and other personal prop- 
erty above mentioned, or other cattle and 
personal property, of the like quality and 
description, or that the said Joseph Gunard 
and Company shall, well and faithfully ac- 
count to the said Joshua Jewett for the same, 
or such part thereof," at a fair price, as they 
may dispose of, in part payment of the said 
several sums of money above mentioned or 
some, or one of them, but the said Joseph Gu- 
nard and Company shall not be liable to make 
good any loss that may accrue by accident, or 
by casualty, to any part of the said personal 
property. Now this agreement witnesseth, 
that the said Joseph Gunard, Samuel Gun- 
ard and Edward Cunard do hereby for them- 
selves, their heirs, executors and administra- 
tors, covenant, promise and agree, to and 
with the said Joshua Jewett and Bryce Jew- 
ett, their executors and administrators, in 
manner following, that is to -say; that they, 
the said Joseph Gunard, Samuel Cunard and 
■ Edward Gunard, or some, or one of them, 
their or some one of their heirs, executors 
and administrators, shall and will forthwith 
let, to hire, to the best possible advantage, all 
and singular, the said lands, mills and all 
other, the real-estate, and also the personal 
property above mentioned, to such person or 
persons as will take the same, and that they, 
the said Joseph Cunard, Samuel Gunard and 
Edward Gunard, shall, and will keep a just 
and true account of all the rents, profits, 
gains and advantages that may arise from the 
said real and personal estate, which account 
shall be open to the inspection of the said 
Joshua Jewett and Bryce Jewett, their execu- 
tors and administrators, on the first day of 
October in each year, and that they, the said 
Joseph Gunard, Samuel Cunard and Edward 
Cunard, shall and will, so soon as the profits 
of the said real and personal estate shall fully 
pay ofE and discharge at the rate of five hun- 
dred and fifty pounds per annum, as afore- 
said, the said debt, or sum of one' thousand 
four hundred and seventy-five pounds, four- 
teen shillings and eight pence, so due to them 
by the said Joshua Jewett and Bryce Jewett; 
—and the said debt or sum of one hundred 
and twenty-four pounds, eight shillings and 
six pence, so due by the said Bryce Jewett;— 
and also the sum of one hundred and twenty- 
four pounds, eight shillings and six pence, in 
part payment of the said debt of eight hun- 
dred and twenty-three pounds, eleven shil- 
lings and three pence so due by the said 
Joshua Jewett, with legal interest on the said 
three several sums from the date hereof, they. 
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the said Joseph Cunard, Samuel Cunard and 
Edward Cunard, shall cause to be executed 
to the said Bryce Jewett, his heirs and as- 
signs, as good a deed as the said Joseph Cun- 
ard himself now hath .of all that part of the 
said lands and mills above mentioned, which 
were conveyed to the said Joseph Cunard by 
Samuel Kendall, to include one-half of the 
new mill now standing upon the said land, 
and also that they, the said Joseph Cunard, 
Samuel Cunard and Edward Cunard, their 
heirs, executors or administratoi*s, after the 
payment of the said debts, last above men- 
tioned, and so soon as the balance of the said 
debt of eight hundred and twenty-three 
pounds, eleven shillings and three pence, so 
due from the said Joshua Jewett, and the in- 
terest thereon, shall be fully paid and satis- 
fied out of the profits and advantages of the 
other half of the said mill property, and of all 
other, the said real and personal estate^ at 
the rate of three hundred and fifty pounds 
per annum, they, the said Joseph Cunard, 
Samuel Cunard and Edward Cunard, shall 
cause to be reconveyed and relinquished to 
the said Joshua Jewett, or to .such other per- 
son as he may direct, all the right, title and 
intei'est which the said Joseph Cunard now 
hath, of, in and to the said other half of the 
said mill property, and all the privileges and 
appurtenances thereto belonging: And fur- 
ther, that so soon after the payment of all the 
sums of money above mentioned, and interest 
in the manner hereinbefore stated, as they 
can realize out of the profits of the said 
mortgaged lands, and out of the said personal 
propeily at the rate of three hundred and 
fifty pounds per annum, the said sum of four 
hundred and sixty-one pounds, two shillings 
and six pence, and interest thereon, or so soon 
as the said Joshua Jewett shall pay to them 
the said sum of four hundred and sixty-one 
pounds, two shillings and six pence, and in- 
terest at the rate of three hundred and fifty 
pounds per annum, they, the said Joseph Cun- 
ard, Samuel Cunard and Edward Cunard, 
their heirs, executors and administx'ators, 
shall and will cause the .said mortgage to be 
cancelled, or the said mortgaged premises, 
and all other, the real estate conveyed by the 
said Joshua Jewett to the said Joseph Cun- 
ard, tb be reconveyed to the said Joshua Jew- 
ett, or to such other person as he may direct. 
And the said Joseph Cunard, Samuel Cun- 
ard and Edward Cunard, so soon as all the 
said several and respective sums of money 
above mentioned, with the interest thereon, 
shall in the manner, and at the times above 
mentioned, be fully paid and satisfied, re- 
deliver to the said Joshua Jewett and Bryce 
Jewett, or to such other person or persons 
as they may direct, all the cattle, other and 
personal property above mentioned, or other 
cattle and personal property of the like qual- 
ity and desci'iption, or that they, the said 
Joseph Cunard, Samuel Cunard and Edward 
Cunard, shall and will, well and faithfully ac- 
count to the said Joshua Jewett and Bryce 



Jewett, for the said cattle ami personal prop- 
erty at a fair price; but the said Joseph Cun- 
ard, Samuel Cunard and Edward Cunard are 
not to be answerable for any part of the said 
property that may be lost, injured or destroy- 
ed by accident. And the said Joshua Jewett 
and Bryce Jewett do hereby covenant, prom- 
ise and agree, to and with the said Joseph 
Cunard, Samuel Qunard and Edward Cunard, 
their heirs, executors and administrators, 
that, should the profits, gains and advantages 
of the said real and pei-sonal property above 
mentioned, not realize and satisfy to the said 
Joseph Cunard, Samuel Cunard and Edward 
Cunard, yearly, and every year, from the said 
first day of October instant, the full sum of 
five hundred and fifty pounds, until the said 
debt of one thousand four hundred and sev- 
enty-five pounds, fourteen shillings and eight 
pence; and the said two sums of one hun- 
dred and twenty-four pounds, eight shillings 
and six pence each, with the interest thereon, 

'. then, and from such time as the said profits, 
gains and advantages shall fall short of five 
hundred and fifty pounds per annum, the said 
Joseph Cunard, Samuel Cunard and Edward 
Cunard shall be freed, exonerated and dis- 
charged from all the articles, clauses, matters 
and things herein contained, anything herein 
contained to the contrary notwithstanding. 
And it is further agreed, by and between the 
said parties, that should the said Joseph Cun- 
ard, Samuel Cunard and Edward Cunard be 
unable to hire, or let the said real and per- 
sonal property, that they, the said Joseph 
Cunard, Samuel Cunard and Edwai'd Cunard, 
shall employ proper and fit persons to conduct 
the said mill, and all other, real and personal 
property, to the best advantage, and that the 
profits and gains arising therefrom shall be 
faithfully accounted for to the said Joshua 
Jewett and Bryce Jewett, in payment of the 
said debts above mentioned, but should the 
said profits of the said mill property not 

i amount to the said sum of five hundred and 
fifty pounds per annum, and such deficiency 
shall not arise from the neglect of the said 
Joseph Cunard, Samuel Cunard and Edward 
Cunard, in not employing proper persons to- 
work and manage the said mill, then the said 
articles, clauses, matters and things above 
mentioned, on the part of the said Joseph 
Cunard, Samuel Cunard and Edward Cunard,^ 
shall be null and void, anything herein con- 
tained to the contrary notwithstanding. In 
witness whereof, the said parties to this agree- 
ment have hereunto set th&ir hands on the 
day and year first hereinbefore written. Jo. 
Cunard & Co. Joshua Jewett. Bryce Jew- 
ett Witnesses: Edward Baker. Robert 
Morrow. 

"It is agreed by the parties to the above 
agreement, that if, by any mismanagement by 
the said Joseph Cunard, Samuel Cunard and 
Edward Cunard, the profits arising from the 
said property, should fall short of the amount 
above mentioned for any one year, the actual 
gain to be credited, and an extension of time 
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given to the said Joshua Jewett and Bryce 
Jewett, iu Just proportion to mate up such 
deficiency. Dated the day and year ahove 
written. Jo. Ounard & Co. Joshua Jewett 
Bryce Jewett Witnesses: Edward Baker. 
Rohert Morrow," 

The other testimony on both sides will he 
referred to, in the opinion, so far as pertinent 
and material. 

Mr. EUton and Gen. Fessenden, for com- 
plainant 

*W. P. Fessenden and Mr. Kent, for respond- 
ents. 

WOODBURY, Circuit Justice. The first 
question in this case, not connected with the 
merits, and which it seems important to settle 
before an examination of the merits, "is in 
respect to the non-joinder of Bryce Jewett 
as plaintiff. He has, it is true, some in- 
terest in the contract between tbe Gunards 
and the plaintiff, having owed some of the 
debts separately, and others in conjunction 
with Joshua Jewett, and some interests in 
the property, having been a tenant in com- 
mon in some of the estate named in the 
contract, both real and personal. But at 
the same time having been a lessee of the 
property afterwards from the Gunards, and 
alleged by Joshua Jewett to have been guilty 
of neglect and mismanagement of the estate, 
he is prosecuted for that, with the Cunards, 
as a respondent, and for misconduct as a les- 
see, and could not without an absurdity, 
prosecute himself for it as a co-plaintiff. 
The first answer then to this objection is 
this, that such conduct has since occurred as 
to the property and contract, by neglect and 
misbehavior, and which is one of the al- 
leged grounds of recovery by this bill, that 
Bryce Jewett could not, as an agent charged 
with being guilty of that neglect, prosecute 
himself, but probably may well be made, as 
he is one of the respondents, alleged to have 
conducted unfaithfully towards the plaintiff. 
It is doubtful whether one tenant in common 
can ever join another in such a proceeding. 
Lothrop V. Arnold, 25 Me. 136. A second an- 
swer to the objection is, that Bryce Jewett 
had no interest whatever in some of the 
property sold by the Cunards, and no right 
therefore, to damages for its misuse, and that 
portions of the contract were to Joshua 
alone, as if alone interested in them. 1 Story, 
Eq. PL §§ 75, 72, 276. The maxim thus 
well applies to such, "Reddenda singula sin- 
gulis" ("Words may be transferred and dis- 
tributed among several subjects, and have 
different meanings, as the matter differs, 
and as right requires"). 1 Spence, Eq. Jur. 
540. So in 1 Spence, Eq. Jur. 543, it is laid 
down that "where the interest of the cove- 
nantees is several, they may maintain sepa- 
rate actions, though the language of the cove- 
nant be joint." See, also, 1 Saund. 153, 154, 
note; 4 Bing. (N. C.) 426. "Lord Coke men- 
tions sis several instances in which the joint 



words of the parties shall be taken respect- 
ively and severally," and one of them is if 
several interests of the grantors, as when 
tenants in common and another of the grant- 
ors exist Windham's Case, 5 Coke, 8a. It is 
not only alleged here tbat the complainant 
owned some of the property alone, and some 
as tenant in common with Bryce, but that 
the value of his interest was seven-eighths 
of the whole. This is not denied, nor asked 
to be proved, and hence is virtually an ad- 
mitted fact, and justifies a recovery by the 
complainant to that extent, if entitled to re- 
cover at all. Again, according to some of 
the allegations in the bill, and which are 
not denied in the answer, though some of the 
evidence might render it doubtful, Bryce 
Jewett in May, 1844, when the bill was 
filed, was a citizen of New Brunswick, and 
hence this court had jurisdiction over him 
as a defendant but he could not have join- 
ed Joshua as a plaintiff, without defeating the 
jurisdiction over the Cunards, who are al- 
leged to belong to the same province. Har- 
rison V. Urann [Case No. 6,146]. By ex- 
press statute, there is a provision as to the 
joinder of defendants, that you may not unite 
them in such cases. Act Feb. 28, 1839, § 1 
[5 Stat 321]; Herriot v. Davis LCase No. 
6,404] ;''[:U. S. v. Freeman] 3 How. [44 tJ. S.] 
556. And it would not be a very forced 
construction of the concluding language of 
that statute, to extend it to the non-joinder 
of plaintiffs. There certainly would be noth- 
ing unreasonable in not joining them, if their 
interests were in part separate, and in part 
only that of tenaiits in common, as well as 
the contract being in part separate. Place v. 
Delegal, 4 Bing. (N. O.) 426. Again, the 
claims of Bryce Jewett may all have been 
settled or discharged, as seems probable by 
a writing, which he testifies in his deposi- 
tion, as well as states in his answer, that he 
gave or intended to give to the Cunards. 
And for other reasons he might be unwill- 
ing, if he could, to risk the action so far as 
regards himself. Independent, however, of 
the consideration before named, I think he 
should join on strict legal principles. Hallett 
V. Hallett, 2 Paige, 18. In conclusion, then, 
on this point, as Bryce Jewett is now a de- 
fendant and aslis for such relief as the 
facts may justify, the parties are all on the 
record in form sufficient to justify such a 
decree as will not do injustice to any of 
them, on whichever side of the docket they 
may stand. 1 Story, Eq. Jur. 630; [Boone 
T. Chiles] 10 Pet [35 U. S.] 177. In giving 
judgment for one plaintiff alone, we should, 
of course, go only to the extent of his inter- 
ests, leaving the interests of the other, if not 
already adjusted out of court, to be settled 
equitably between him and the respondents 
in this or another action, on proper pleadings. 
3 Johns. Ch. 555; Chamley v. Lord Dunsany, 
2 Schoales & L. 718; Cross v. TJ. S. [Case No. 
3,434]; West v. Randall Pd. 17,424]; 1 Smith, 
Ch. Prac. 90. 
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The nest preliminary Question is, "wlietlier 
tlie answer of tlieOunards.not being espressly 
requested in tlie bill to be under oath, should 
be voluntarily sworn to and treated as evi- 
!dence by the respondents, in their own 
Jfavor. I do not deem it very material, wheth- 
er the answer is to be weighed here as if 
duly sworn to, or not; considering that the 
leading facts in the ease are made out satis- 
factorily by the testimony of more than one 
witness. But the course of practice is to 
have the answer sworn to, and to give it 
effect as such, when the plaintiff does not 
expressly state in his bill that he wishes 
to dispense with it, and when the court 
and the defendant accede to the proposition. 
The oath is the general rule, and the dis- 
pensing with it the exception. 2 Story, JBq. 
PI. § 874; 1 Smith, Oh. Prac. 266. When the 
defendant cannot be present, the answer is 
taken under a commission, whose form re- 
quires it to be sworn to. 1 Spence, Kq. Jur. 
372. What the form given to it should be, 
after taken, whether technically as evidence 
by the respondent, or as a bar to a recovery, 
till more than proof by one witness is addu- 
ced, is another question, and not very ma- 
terial, except as a matter of correct phrase- 
ology. Chief Justice Marshal and Judge 
Story have called it "evidence," and such is 
the ordinary term applied to it Russel v. 
Clark, 7 Cranch [11 U. S.] 92; Cushman v. 
Ryan [Case No. 3,515]; Gould v. Gould [Id. 
5,637]. But in strictness of phrase, perhaps, 
the answer is not evidence, but rather a por- 
tion of the pleadings,— rather a bar in the na- 
ture of a plea, and when sworn to, stands 
till overcome by more than one witness. 2 
Daniel, Eq. Prac. 626; G Clark & F. 295. The 
oath to it is like the "decisory oath" in the 
Roman law, and stands as such, like a deci- 
sion or bar, till disproved by stronger evi- 
dence. 1 Spence, Eq. Jur. 677. Yet it does 
not seem to violate much either good prece- 
dent or sound analogy, to call such an an- 
swer, when sworn to, in common parlance, 
"evidence." 

, We are now prepared to proceed to the con- 
sideration of the merits. In the threshold 
the respondents contend that their contract 
with the plaintiffswas a mere special contract 
which subjects them to pay nothing for the 
income of the property, unless it amounted 
to £550 in the first year from October 1st, 
1830, to October 1st, 1831. They insist, also, 
on a strict construction Of it, and if that sum 
was not then realized, that they are not 
bound in any other way, or on any other 
i:erms, to account for the estate itself, wheth- 
er real or personal. That it must be consid- 
ered as sold to them absolutely and irrevo- 
cably, looking to the conveyances themselves, 
and that the only modification of that view 
is by another subsequent and special con- 
tract, agreeing to reconvey -or account, on 
terms, conditions or events, which last like- 
wisi^ have never been complied with, nor 
h:tp,(ei::jd. Such cases may exist. See Bent- 



ley V. Phelps [Case No. 1,331]; 14 Pick. 467; 
[Conway v. Alexander] 7 Cranch [11 U. S.] 
237. But it is proper to say that this view 
of the transaction is, in the opinion of the 
court, not the true one, and more especially 
is it not in equity. The conveyances now in 
dispute, had been preceded by several others, 
of both real and personal estate, from the 
Jewetts to the Cuuards, some of them on 
their face expressing that they were made to 
secure debts due to the Cunards and others, 
though absolute in form, manifestly intended 
merely as security for what the Jewetts 
owed the Cunards. Where the possession had 
been changed nominally, and leases back giv- 
en to only Bryce Jewett, as was the case un- 
der one of the first contracts, the actual pos- 
session seems to have remained unaltered in 
Joshua, and so far from any of those con- 
veyances being then deemed in truth a sale 
and the debts actually paid by them, the con- 
sideration is at times nominal, no prices 
whatever are agreed on, and the evidences of 
the debt are never surrendered, or receipts 
or releases executed of it. 

Matters stood in this situation in October, 
1830, when the Cimards, still considering 
themselves creditors of the Jewetts, and anx- 
ious to obtain better security for their debts, 
requested them to execute the new convey- 
ances, including property in the old ones, as 
well as all the new estate, and extending 
down to the smallest articles, even to a "ham- 
mer" and "log canoe," The conveyance of 
the personal property bears date the 11th of 
October, 1830, and that of the real-estate Sep- 
tember 30th, 1830, while the agreements on 
the part of the Cunards are dated the 1st of 
October, 1830. In order to remove any 
doubt that this transaction was but one 
throughout, though bearing different dates, 
and was designed only for security for the 
debts due the Cunards, the managing part- 
ner in his answer adds, "The execution of all 
the papers was one transaction, and accord- 
ing to the agreement between the parties be- 
fore any papers were drawn," and further, 
"It was one agreement and one transaction." 
Next as to its being an agreement for secu- 
rity for a debt, and not a sale or mere spe- 
cial contract, it will be seen that the firm in 
the answer of Joseph, who was the acting 
partner in it at Chatham, admits that the 
previous confession of judgment was "for the 
security of the amount due said company 
from said Jewett:" that before the convey- 
ance in October, "justice to himself and firm 
required that some arrangements should be 
made for the security of said debts, etc.," and 
after asceitaining the amount due, it was 
agreed between the parties that the said com- 
plainant should execute a deed of certain 
real and other estate, viz. : "lands and right of 
pre-emption under minutes in council to this 
defendant, and said Joshua and Bryce should 
e:s:ecute a bill of sale of their personal prop- 
erty to said company, and that said com- 
pany should execute a written contract and 
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agi-eement with saicl Jewetts, agreeing to re- 
convey said property, real and personal, upon 
certain conditions, wliicli said agreement be- 
tween tlie parties was, on said first day of 
October, 1830, carried into effect and said 
deed, bill of sale and contract were accord- 
ingly executed and delivered, and copies 
thereof are hereunto annexed and marked 
'A,' 'B' and 'C,' respectively, and this de- 
fendant prays that the same may be taken 
as part of his answer. And this defendant 
further says that the terms of said contract 
marked '0/ were not only satisfactory to the 
-complainant at the time, but were actually 
proposed by him- in the first instance, and as- 
sented to by this defendant, on behalf of said 
company, and this defendant was not only 
willing that said Jewett should redeem all 
said property, by the payment of their debts 
to said company, according to said contract, 
but was so desirous that said Jewett should 
redeem said property, that he actually and 
voluntarily proposed to them the terms of an- 
other and additional agreement on the part 
of said company, by which said company 
agreed to remit five hundred pounds of theu? 
debt, on bemg paid the residue thereof with- 
ia a certain time, and the said company, by 
this defendant, executed and delivered to 
said Jewett a written contract to that efEect, 
a copy of which is hereunto annexed, and 
marked 'D,' and this defendant prays that 
the same may be taken as a part of his an- 
swer." As additional proof that the object 
■ot the parties, standing, as they did, in the 
relation of creditors and debtors, was 'in all 
these contracts, the last no less than the first, 
merely to secure the payment of the debts, 
the conveyance of the personal property says, 
Ipsissimis verbis, it was as "security for the 
payment of the said sum of money above 
mentioned." And the contract as to the real 
&s well as personal estate, recites, that, after 
payment, the Cunards will "return and rede- 
liver it," and "faithfully account" for such 
parts of the personal estate as they shall "dis- 
pose of in part payment" of the debts, etc, 
but not be liable for any of it lost by "acci- 
dent or casualty." And there is no evidence 
whatever, or even a pretence, that prices 
were affixed, or agreed on, for any of the 
property, real or personal, in the last convey- 
ance, any more than the previous ones, or 
any debts whatever, cancelled, or any money 
paid, or receipts, or discharges of demands 
given, when any of the writings were exe- 
cuted. The whole arrangement, then, in 
equity, however it might be in law, must be 
considered a mortgage rather than an abso- 
lute sale, and rather than a mere special 
contract strictly to be fulfilled, or else to be 
treated as a nullity- Bentley v. Phelps [Case 
No. 1,331]. See Shapley v. Rangeley [Id. 12,- 
707]; Hunter v. Marlboro [Id. 6,908], and 
cases there cited; Flagg v. Mann [Id.. 4,847]; 
2 Story, Eq. Jur. § 1018; 4 Kent, Comm. 142. 
This conforms to the spirit of another stipula- 
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tion, that the loss of any of the personal 
property by "accident" should fall on the 
Jewetts and not ifche Cunards. But unless.it 
was a mortgage, such a stipulation would be 
either absurd or oppressive, as'making a ven- 
der liable for losses after he had parted with 
the title entirely. Regarded as a mere secu- 
rity for the debts, these conveyances then 
show the amount due, and render it just that 
the grantee, on having his debts satisfied, ei- 
ther by income or sales of the propeity, 
should account for the rest by a reconvey- 
ance of the residue of the property, or if sold, 
by refunding its value. In this way it 
would operate like a mortgage, or pledge to 
secure a debt, with a power to sell and 
account And the transaction, viewed as a 
whole, was meant to accomplish the pay- 
ment in this way, though if paid in any 
other, there was another separate written 
arrangement to make a large deduction of 
money provided it was done within a given 
time. In both of these arrangements, if the 
parties looked further than security, and 
agreed for payment to be made by a par- 
ticular- day, as they do in cases of ordinary 
pledges and mortgages, equity will always 
step in, as it should, and prevent a forfei- 
ture or penalty by non-payment at the day, 
if that payment be only made afterwards 
and interest, within such reasonable time 
as the laws allow to relieve debtors against 
accident or misfortune in. not paying at the 
precise day, in case of pledges and mortga- 
ges. 1 Spence, Eq. Jur. 602, 604. This con- 
structive relief is believed to have been the 
practice ever since the early portion of the 
seventeenth century in England, and be- 
came a settled part of the civil law as early 
as the fourth century. 1 Ch. R. 11. 

It had been regarded as irreligious and 
contrary to good conscience, to take advan- 
tage of a forfeiture for non-payment at 
a particular day, ever since the council of 
Lateran, A. D. 1178. 1 Spence, Eq. Jur. 601. 
The courts of law resisted this construction, 
and this kind of relief, while it was gradual- 
ly adopted in courts of equity. And though 
the common law judges in the sixteenth 
century refused, after a long conference, to 
acquiesce in the views of Lord Chancellor 
Moore, in favor of relief against penalties 
in bonds, he is said to have sworn "by the 
body of God"— that in chancery he would 
issue an injunction, if they continued to 
pursue the course of refusing to remit the 
penalty in such cases (Coop. Gh, Prac. 223), 
and now scarce a_ state in this Union, where 
no chancery court exists, has omitted tO 
provide for such relief, in both bonds and 
mortgages, in cases at law. If the parties 
ever stipulate to prevent redemption, or 
prevent an account, as is done about the 
latter in one of these conveyances of per- 
sonal estate, equity still relieves the party, 
if the transfer was clearly a security for a 
debt. Veirnon v. Bethell, 2 Eden, 113; 2 
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Ball & B. 278; Gordon v. Lewis [Cases Nos. 
5,613, 5,614]; 2 Story, Eq. Jur. § 1019; Co. 
I.itt. 204, note; 4 Kent, Comm. 1426, 1424; 
7 Watts, 261; Coote, Mortg. 21; 1 Spence, 
Eq. Jur. 604. Any other course would tend to 
usury to the borrower, so often a slave to 
the lender, or oppression on debtors general- 
ly, loo often the victims of creditors. This 
view, being the correct one, it follows that 
the respondents are liable, not only for all 
their actual receipts, but for all which they 
might, by due diligence, have realized. This 
is well settled. See Upham v. Brooks [Case 
No. 16,797]; Jenkins v. Eldridge [Id. 7,268]; 
Taylor v. Benham, 5 How. [46 V. S.] 233. 
What a trustee loses by supine neglect, or 
gross inattention, he cannot justly refuse to 
account for. See cases in Taylor v. Ben- 
ham [supra]. 

Here the plaintiff goes so far as to contend 
that in all the years, the income and sales 
of the estate have been such as to conform 
to the requisitions of the contract, even if 
regarded strictly and specially, and inde- 
pendent of the conveyances being mere se- 
curities for a debt. We shall, therefore, 
proceed to examine the case in that aspect, 
as well as the other, though if not proving 
to be rigidly complied with, the whole trans- 
action, as a security for the debt, will also 
be considered at the same time, and if the 
debt and interest have been satisfied, or 
should have been upon equitable principles, 
under the stipulations of the contracts, any 
balance remaining ought, in our view, to 
be accounted for by the respondents. 4 
Kent. Comm. 304; Humph. Free. 16. Some 
objection is made to our doing this, on the 
score of jurisaiction. But this course is not 
taking jurisdiction over the subject, as one 
of fraud, and where as good a remedy exists 
at law, for mere damages, as in equity, 
28 Me. 532. It is rather, in one view, tak- 
ing jurisdiction over a case of the specific 
performance of a contract That is, over a 
contract to pay certain balances back, or 
make reconveyances after paid, and in de- 
fault of either, it is to enforce a specific 
perfoi-mance, if practicable, and if not, to 
give damages as an indemnity. And in an- 
other view, it Is exercising jurisdiction over 
a trust growing out of a mortgage, with 
power to sell, and making the trustee re- 
sponsible only for receipts and gross neglect, 
as he should be, whenever they have hap- 
pened. 4 Kent, Comm. 136; 1 Term B. 445; 
5 Paige, 18; Taylor v. Benham, 5 How. [46 U. 
S.] 233; 12 Ves. 493. Among other things, it 
was here expressly provided, that if the in- 
come fell short of the amount agreed, either 
through "neglect" or mismanagement of the 
Cunards, it was to be deemed no breach by 
the Jewetts, and the time of payment was 
to be extended. The jurisdiction, in either 
of these views, is an ordinary one in equity, 
and entirely clear, as chancery powers ex- 
tend peculiarly to specific performances, and 



to all trusts and mortgages. Watkins v, 
Holman, 16 Pet. [41 TJ. S.] 25; 4 Kent, Comm. 
308. And the last need not be called, either, 
in the bill, if the facts, set out and proved ^ 
make them so. See 10 Johns. 395; 1 Ves. 
Sr. 491. It also may be proper for chancery, 
as a ease of accounting between persons hav- 
ing a community of interest, and one acting 
as bailiff or receiver of the rest. A confi- 
dence is then reposed, which justifies a re- 
sort to chanceiy, and a discovery, whether 
under oath or not, of matters not equally in 
the knowledge of both. 1 Story, Eq. Jur. 
§ 462, note; 6 Ves. 136; 5 Ves. 87; 12 Price, 
502; Pierpont v. Fowle [Case No. 11,152]. 
These constitute the "stress," as Newbury 
calls it, upon which the case properly comes 
to the court on its equity side, and not a 
demand merely for damages, on account of 
any fraud or misfeasance which would be 
allowed at law, 1 Spence, Eq. Jur. 430; 
Harg. Law Ti-acts, 444; Warner v. Daniels 
[Case No. 17,181]. 

Proceeding then to the other material ques- 
tions, the next one is, was the contract by 
Joshua Jewett to pay a certain sum yearly 
complied with, and the debt thus extinguish- 
ed, and a balance left belonging to him, or 
regai'ding the transaction as a trust and 
mortgage, have the income and sales of the 
property been more than enough to dis- 
charge the debt and interest? This is a com- 
plicated enquiry, and after the lapse of so 
many years, difficult, tedious and surround- 
ed by much conflicting evidence. But it is 
our duty to eviscerate from the mass of 
evidence and circumstances what is as near 
the truth as may be, though after all, the 
result will probably be only an approxima- 
tion to it, rather than possessing much ex- 
actness and certainty. The best course will 
be to examine the first year by itself, be- 
cause it is the test year, looking to the case 
as one of an independent special contract, 
and also as some guide for the other years, 
looking to the whole as a mortgage or trust. 
It was more a test also, because showing the 
real income, when there were persons, like 
the lessor and lessee, of antagonistic interest, 
to fix the prices and quantities of both what 
was bought and sold, and of tmited Interests, 
likewise to make the 'income near what it 
should be, as both would thus realize more 
gain, and as one of the lessees was one of 
the cestui que trusts, and hence under double 
inducements so to manage and control as to 
increase the net proceeds. The accounts ex- 
hibited by the Cunards themselves, show 
a loss to the farm or estate for that year, of 
only £38, 4s, Id, charging against it £390, 
8s, Sd, a new debt due from the lessees per- 
sonally. But the Cunards took the notes of 
the lessees for that debt, one of which was 
afteiT^'ards given up or paid, and the other 
in part satisfied, if not entirely, and no rea- 
son appears to exist for charging it to the 
estate, though not yet paid. Correcting that 
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error, then, the admitted lialaiice on the ac- 
count would stand in favor of the estate, 
£30T, 4s, 7dj for the first year. The respond- 
ents concede, also, that there was on hand 
half the produce of the farm, for the season 
previous, which they afterwards credit at 
fill, Ss, 9d. This is, however, crediting the 
hay at only 60s per ton, when in other trans- 
actions hay is sold, and it is credited by 
themselves at 80s, which last price even, is 
rather lower than the average testimony on 
both sides, and allowing only that 20s more 
per ton for thirty tons, is £30, making the 
produce equal to £141, 8s, 9d. This added to 
the other £307, 4s, 7d, makes a balance of 
£448, 13s, 4d. Besides this, three oxen are 
credited for beef that year, and a new pahr 
bought and charged. I think this charge 
allowable, as they may have been needed in 
the place of others. But the latter are put 
at the rate of one hundred per cent, higher 
than the others, when, for aught which ap- 
pears, their value was alike, or nearly so. 
The first oxen, when kiUed for beef, should, 
therefore, be credited quite one hundred per 
cent higher than they are, so as to be equal 
in price to that charged by the Cunards for 
other beef that year and the next. This re- 
quh'es £47 more, including, in a like ratio, a 
fat cow killed. To this should be added two 
oxen allowed to die that year from neglect 
and starvation, and several swine, at least 

£40, and one cow sold £ 4 10s 

40 
47 



These make £ 91 10s 

To this add as before 448 13s 4d 



AH these amoimt to £340 3s 4d 

Now, sanctioning the trade in horses,.* 
which may have been useful and competent, 
under the power to sell and buy, granting 
the repairs and the work on the shop, as the 
economy in managing the farm the ensuing 
yeai-s, as well as that year, were probably 
improved thereby, and the sales of it higher 
in 1834, and not deducting several question- 
able items, such as horseways, chain-traces, 
etc., etc., because in some views permissible, 
and these matters wiQ continue to stand in 
the account, except that the commissions of 
£7 on the duties paid are not admissible, and 
the repairs of £15, 9s, 6d. are more properly 
chargeable to the year A. D. 1834. Add 
these to the £540, 3s, 4d,. and the aggregate 
balance is £572, 12s. The pound in New 
Brunswick is about $4.00 of our currency. 
The net income from the estate in all ways, 
realized the first year, would be about §2,- 
290. I do not think it necessary for the ac- 
coimt in the first year, standing by itself, 
to discriminate exactly between what was 
mere rent, and what were receipts from 
sales of property, and the value of what 
should have been realized, and what was 
lost by neglect The Cunards were to apply 
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the first year all which could be "realized 
out of said real and personal estate," by due 
attention and care. If let it was to be let 
to hire, "to the best possible advantage," 
and there is no discrimination, in the con- 
tract, between what^was to be derived from 
actual rent or otherwise, but all realized is 
embraced under "rents and advantages," and 
the obligation "to faithfully account" for the 
personal property. Nor should the respond- 
ents complain of this, when they themselves, 
beside rent have credited the cattle killed to 
the estate the first year, and when, if they 
pay such items then, as were then realized, 
or might have been, or were then lost by 
neglect, they will not be obliged to account 
for them again at the close of the transac- 
tion. Under the special contract, the amount 
to be realized the first year, was £550, or 
§2,200. It will be seen that there was, or 
should have been, actually realized, under 
our computations, $2,290.40, making an ex- 
cess of $90.40. More might be added in some 
views, and some in other views subtracted. 
As, for instance, I do not add to this any- 
thing for the larger quantity of lumber that 
many witnesses testify might have been got 
in and sawed there that year; nor anything 
for the higher prices which ought to have 
been allowed for that actually sawed, as sev- 
eral others testify. Because there is evi- 
dence that the complainant assented to the 
employment of Bryce Jewett as one lessee, 
and also to Beck, who joined with Bryce, 
though he preferred Varrel, I think that 
after such an assent, it is not competent for 
him to complain of the general results under 
their joint lease, though he is still at liberty 
to show specific neglect and losses caused by 
their inattention, which the Cunards should 
have made them liable for, and which the 
complainant could resort to the Cunards for. 
Standing thus, then, the first year, regarded 
under the contract as a special one, accom- 
plished all required of it And J. Cunard, 
instead of declining to settle with the com- 
plainant as he did, instead of refusing to 
credit to him anything, instead of allowing' 
what was proper, amounting to a large sum^ 
as then claimed by Jewett and not fabri- 
cated since, should have made an exhibit of 
all the accounts that year such as is now an- 
nexed to his answers. He should have then 
examined the complainant's claims, as pre- 
sented in January after, and attempted to 
come to an amicable arrangement for that 
year, and made some mutual agreement who 
should control the estate imder the Cunards 
the second year. But Cunard, on the con- 
trary, peremptorily refused to allow any- 
thing. He did not consult the complainant 
as to whom he should empl6y the second 
year. He failed to obtain a lessee the sec- 
ond year, who was agreeable to him, de- 
prived Bryce Jewett, one of the former les- 
sees and parties in interest, and nominee of 
tlie complainant, of all control over the es' 
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tate, though permitting him to work there 
some as a hired man, and gave the immedi- 
Ate superintendence and management to 
Beck, on monthly wages, though he had ac- 
quired the character with many, by his eon- 
duct the first year, of an incompetent and 
unfaithful manager. This last is dissented 
to by others, but the results of his superin- 
tendence aftei-wards, when alone controlling 
at Ludlow, though his brother-in-law super- 
vised him from Chatham, served still more 
strongly to show his unfitness, when alone, 
for such a position. They do this, even if 
looking only to the exhibits made by thp re- 
spondents themselves. 

The whole estate is represented by them in 
the second year, as running itself in debt 
near $2,640, instead of yielding any net in- 
come, and this, though it is admitted to have 
produced such an income the first year, of 
^350, and did in truth produce one of near 
^2,000. Again, after this disastrous result 
the second year, Beck was still retained in 
control the third year, and no notice given to 
the plaintiffs of this great loss. Another 
Joss is exhibited of near $2,000 more, and yet 
Beck retained through most of the fourth 
year, with like returns of indebtedness and 
loss, and like neglect to notify the plaintiffs. 
Again, the very idea of a large real-estate, 
estimated in value at near $20,000, and per- 
haps justly at over $10,000, and personal es- 
tate estimated at $4,000, being not able to 
be made to yield any rent whatever, but sub- 
jecting the owner to a necessaiy loss of 
§2,000 a year, is almost incredible, when the 
estate, as here, consisted of some nine hun- 
dred acres of land, besides a timber lot, near 
one hundred and sixty of it in mowing, till- 
age and pasture, cutting from fifty to eighty 
tons of hay yearly, having valuable mills, 
and a stock of thirteen oxen, seven cows, six 
horses, and over thirty sheep. So the idea 
is almost absurd, that when several wit- 
nesses were willing to run the mill at the 
halves, and others to give rent for the estate, 
and when it has been at- times rented in both 
ways, the management could have been good 
^r faithful, which not only failed to produce 
any rent, but run it in debt ovei- $2,000 a 
year, in both the second and third years, 
and in like proportion for the fourth. Next, 
beside the use for nothing, of all the land, 
cattle and horses, and mill, it is remarkable 
that the lumber is made to cost per thou- 
sand over $18.00, when the usual cost is less 
than $8.00, and when it was all sold for less 
than $9.00, only about one-half its cost Un- 
der the exhibits here, we have no means of 
<:omputmg any details as to the number of 
men employed, or their wages, or the actual 
price of their board. But the probability 
from the exhibit is, that quite double the 
usual quantities were either consumed or 
wasted, and it is certain that the result must 
early have admonished a prudent man, who 
closely supervised the matter as trustee, that 
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he should employ Beck no longer, or if he 
believed the great deficiency to arise, hot 
from Beck's incompetence or neglect, but the 
position and condition of the property, should 
stop carrying it on longer, and let it lie idle, 
as much the most profitable course to both 
the creditoi-s and debtors. At least it would 
then run neither in debt till the two Jewetts 
could be and were further advised with, 
and th&ir wishes consulted. But notwith- 
standing all this, it appears by the respond- 
ents' own exhibits, that while the gross char- 
ges increased yearly, and the gross receipts 
diminished yearly, and instead of any in- 
come, larger debts were accumulating, yet he 
pushed on, and no change of agent was 
made, nor any stop put to so ruinous a 
career. 
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As the case now stands, we have ascer- 
tained not only the income the first year, 
but the facts are entirely defective to exon- 
erate the trustee from being chargeable with 
neglect and ruinous mismanagement by those 
employed under him in the subsequent years. 
It follows, therefore, necessarily, that we 
must enquire into, not merely the actual re- 
ceipts and expenditures during the subse- 
quent years, but what they should and 
would have been, under a careful and faith- 
ful supen-ision. One of two courses must 
be adopted in order to ascertam what the 
just amount is, to charge the trustee with, 
during those subsequent years. Either we 
must have each item of debt and credit scru- 
tinized, and the proper amount fixed on spe- 
. cial evidence, and then add to our sums 
■ against the trustee ail lost by clear misman- 
agement and neglect m each particular, or 
we must endeavor to reach a like result, neai* 
as may be, by the general data and evidence 
now before us. Attempting this last, I see 
no course so obvious and apparently just un- 
der this view, and indeed under the general 
aspect of the whole case, as to take the year, 
which can be ascertained as to its ti-ue in- 
come, for the general guide in relation to the 
others, charging the ti-ust^e then with the 
amount already ascertained to be proper for 
the first year. I think the three subsequent 
years should correspond to that, after mak- 
ing suitable allowances and additions, re- 
quired, by the evidence and the nature of the 
case, in order to reach the true annual in- 
come. All charged the first year, is not in- 
come of that year, but in part sales, losses, 
crops on hand, etc. Such a course is likely 
to be as near what is just to the complainant, 
as a minute and expensive sci-utiny and 
proof about every item, nor can it be op- 
pressive to either side. It will give to the 
former no more than was actually realized 
the first year by the respondents, after cor- 
recting what was not annual income, keep- 
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ing the temporary distinct from the perma- 
nent, and will devolve on the respondents no 
greater charge than they actually credit to 
the farm the first year, making all appropri- 
ate amendments and additions. How much 
of this may he regarded as real rents, how 
much for advantages not improved from 
neglect, and how much 'for personal prop- 
erty sold, is not very material to the final 
result, hut is properly discriminated in fixing 
what is technically annual income, hut will 
he obvious enough on an analysis of the 
case, and the accoxmts rendered and printed 
with the record- 
Let us then attempt to make the proper 
corrections in the aggregate charge for the 
first year, as a guide to jthe subsequent years, 
in respect to the true annual income. The 
complainant has heen shown to he entitled 
to §2,290.40 for the first year, for every ad- 
vantage enjoyed by Gunard in that year. 
But it is manifest, on a little enciuhry, that 
though this was the enture sum which was 
then realized, or ought to have been, by the 
trustee under the lease, yet it was not the 
exact or net sum which the estate was likely 
to have yielded him as mere annual income, 
under good management, had he .carried it 
on in person, nor what.it was likely to yield 
in the three subsequent years. In that year 
£390 were lost by the lessees, to appearance 
on the accounts, but the real loss was less, 
as this was subject to a deduction for half 
the crops they had on hand, which belonged 
to. them, being, as before seen, under the cor- 
rected prices, about £141, Ss, 9d. They also 
received other credits for work and services 
in that year, and lumber, some of which 
were not. deducted at the settlement, but 
credited in the next year at 

about -. £73 

141 Ss 9d 



From the apparent loss. 
Deduct 



£214 Ss 9d 

£390 . 
214 8s 9d 



Axid the balance lost is £175 lis 3d 



Deduct from the .whole re- 
ceipts of 1830-1 credited. . £572 12s Od 

175 lis 3d 



And £397 Os 9d 

is the balance as net gain to the farm for 
annual income the first year. But in this 
are still contained some items, not strictly 
annual income, though properly chargeable 
to Ounard in that year, such as cattle sold or 
liilled over those bought at prices in the ac- 
count £ 15 Os Od 

So crops on hand in October, 

l«--.30 101 Os Od 

So cattle and swine lost by 

neglect 40 Os Od 
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Deduct this from the £397 Os 9d* 

156 Os Od 



And it leaves £241 Os 9d 

as net annual income, without additions from 
other sources. 

From this some other reductions might be 
made, in some views, and under others, some 
additions made to it Thus it might be re- 
duced more for a guide for coming years, as 
there was some less stock to be rented out to- 
yield an income. But that seems quite over- 
balanced by the neglect to keep the remain- 
ing stock in good order for the production of 
young, and for which no separate charge will 
be made in the ensuing years. 

Let us then take this corrected and reduced^ 
sum of £241, Os, 9d, as the standard, and it 
seems to me a moderate standard, for the 
mere annual income during the ensuing 
years. 
Following it for the second 

year, it constitutes the first 

item for that year £241 Os 9d' 

Add for stock sold in that 

year to be accounted for. . 102 15s Od 



£343 15s 9d 

This last is the aggregate, properly 'charge^ 
able to the trustee for the second year by 
analogy to the first one, after all due correc' 
tions for this purpose. 
For the third year, a like 

simi as annual income, 

without the stock sold £241 Os 9d 

Add for stock sold and other 

items credited to that 

year 229 14s Od 



£156 Os Od 



They make united £470 14s 9d 

For the fourth year, ending 
at the sale in June, and 
business nearly finished, 
charge as the second year,. 

without stock, viz £241 Os 9d 

The four years would then stand at income- 
from land and mill, and stock sold or lost, or 
killed, in each year: 

First year £ 572 12s Od 

Second year 343 15s 9d 

Third year 470 14s 9d 

Fourth year 241 Os 9d- 

Aggregate £1,628 3s 3d 

Add personal property- sold 

in June, 1834, deducting 

lumber and work and seed 

then on the farm 482 3s 8d' 

Personal estate not then or 

before acounted for 65 Os Od 

Sale of real-estate. . . .' 2,150 Os Od 

Total £4,325 6s lid- 

Interest on these from time 
due till 1st July, 1834. ... 165 Os . Od 

Whole £4,490 6s lid- 
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On the contrary the original 

debts were £2,884 IGs lid 

Paid by Cunard towards one 

lot swine 33 Os 6d 

Work on the shop done m 

the 1st year 15 9s 6d 

(There are other losses 
charged for various claims 
and operations, none of 
which accompanied by any 
evidence to render them al- 
lowable.) 



Aggregate debt £2,933 6s lid 

Interest on this, chiefly from 
1st October, 1830, to July 
1st, 1834 700 Os-Od 

In all £3,633 6s lid 

Deduct this from the re- 

ceipts £4,490 6s lid 

3,633 6s lid 

Balance £ 857 Os Od 

This is near $3,428.12. The whole sum due 
from the respondents being $3,428.12, of this, 
seven-eighths, which is the share of the 
plaintiffs, would be $2,999.62. Interest on 
this for thirteen years and a third, is about 
§2,399.40. This makes now due, in all, about 
§5,399. 

To show that some other considerations 
have not been overlooked in coming to these 
general conclusions, a few further explana- 
tions may be proper. Thus I should feel 
disposed to deduct from this quite ten per 
cent for the increased expense and difficulty 
likely to exist yearly of obtaining logs. 
While, on the contrary, something seems 
chargeable on the evidence even the first, as 
well as subsequent years, for neglect and un- 
faithfulness in not getting so much lumber 
out and sawed yearly, as the business and- 
mill, well managed, could have realized, and, 
in the next place, for not accounting for so 
high prices as might be proper, if the ac- 
counts of the sales by Cunard and Company 
were exhibited. It is the duty of the trustee 
to exhibit those sales, if he would discharge 
himself. He acted for others, as well as 
himself, and should not expect them to rely 
on prices put down at his pleasure, not giv- 
ing to them any validity by an actual agree- 
ment or assent of either of the Jewetts, or 
any lessee, to this amount; or by any proof 
that he realized no more net value from the 
sale of that or similar lumber, in those sub- 
sequent years. As to the quantity of lum- 
ber, also, the evidence is in favor of the mill 
being able to cut six hundred thousand year- 
ly, instead of less than three hundred thou- 
sand, the quantities accounted for. The 
quantities received in some previous years 
from the complainant, are no true guide here, 
as in those years he had but half the pro- 
ceeds sometimes, and but a quarter at oth- 
ers, and worked more at square timber. But 



the year we have adopted as a guide was 
one devoted to this business exclusively, was 
under lessees interested to get higher prices 
and a large quantity, and though both were, 
perhaps, less, from Beck's inexperience and 
want of attention, yet, under all the circum- 
stances, and under a general view, it is bet- 
ter to let the result in the first year govern, 
without adding to it either quantity or price, 
or deducting from it anything on account of 
any increased scarcity or distance of the tim- 
bei*. These can stand set ofE against each 
other, and must, unless a master goes into an 
expensive and protracted inquiry. Where 
precise data are not attainable in a compli- 
cated account by a trustee or mortgagee in 
possession, if any fixed and pretty certain 
general grounds can be obtained, they are 
the truest clue and guide amidst a labyrinth 
of contradictory evidence. The first year 
furnishes some such grounds here, as in that 
year parties in interest existed, who had the 
control, and were consulted on both sides, 
and were competent to fix the prices proper- 
ly, both of what was bought, and what was 
sold, and paid high, even ten per cent, addi- 
tion for what they bought of the Ounards. 
But in other years, the respondents charged 
what they pleased, both in price and amount, 
credited what they pleased, and forbade 
Bryce Jewett, one of the debtors, to be pres- 
ent at the surveys, in order to secure more of 
the lumber from being put down as refuse, 
and thus largely reducing its price. It is 
proved, likewise, that some persons did se- 
cure themselves against this result, by being 
present and remonstrating with the survey- 
ors at Chatham. It is shown, also, that the 
Cunards requii*ed the lumber to be as much 
as possible in deals, which prevented a sur- 
vey of so much clear stuff as there other- 
wise might have been with higher prices. 

Considerations like these, in the absence of 
more precise testimony, show that no injus- 
tice is likely to be done to the respondents by 
taking the first year as a guide in respect to 
the lumber, without addition or subtraction, 
and allowing some apparently reasonable dif- 
ferences from it on both sides to stand coun- 
terbalanced by each other, nor can the com- 
plainant object to that, when his own son and 
co-debtor was one of the lessees in the first 
year, and acting as such, under his appro- 
bation. On the other hand, too, as a test for 
the subsequent years, it is to be considered 
that the Cunards have no ground to object 
to this, as they are in this way required to 
account for only what they received and 
ought to have realized, judging from an actu- 
al experiment made the first year, and in ad- 
dition to that, are allowed their own profits 
on all the supplies furnished, and on all the 
lumber received and sold by them from this 
estate. These pay them well without, and in- 
stead of, other commissions, which are sel- 
dom to be charged by trustees in such situa- 
tions. Another general test of the correct- 
ness of this general result, as between these 
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liarties, is its conformity to -what ought to be 
•expected from tlie situation and value of this 
property. If the value of the whole was as 
large as estimated by Jewett, the net pro- 
ceeds we have computed would not be two 
per cent, not one-quarter as much as might 
be anticipated from very productive estates 
■of that value. While, if the value was only 
;about $15,000, six per cent on that would be 
§900, which is but little over the annual in- 
come "fixed by us, deducting losses by stock 
sold and starved, and credits for some crops 
.on hand at the beginning of the year. The 
whole real and personal estate may have 
been worth something less than $15,000. The 
.estate sold in 1834 for somewhat less than 
that, but adding the portions of the personal 
estate, which had been disposed of and lost, 
not less, by a sum greater than might be ex- 
pected, after the property had been in such 
a. wasteful and ruinous management, and 
bad reputation as it acquired during the few 
previous years. On the other hand, it is 
Jiardly credible that an estate consisting of 
three or four thousand dollars of productive 
personal property, cattle, horses, sheep and 
swine, and of land that yielded sixty tons 
■of hay per annum, and the potatoes, oats and 
wheat and pasturage this one did, with a 
new saw-mill and a privilege to cut logs from 
the reserve at so low a duty, could be sup- 
posed to yield much less than six per cent, 
■or be much less in value in the aggregate in 
A. D. 1830, than from $12,000 to $15,000. At 
^11 events, nobody could believe it would 
yield nothing whatever, of net profits annu- 
ally, and for a series of years must run a 
prudent possessor in debt some $2,000 annu- 
■ally. 

It has been asked how the debtors in this 
case could be possessed of so valuable an es- 
tate, beginning in 1820 with small means, 
and cultivating it but ten years; and l£ it 
was so valuable, how Jewett became so 
much in debt to the Ounards. The answer 
is very obvious, and rather sustains than 
impugns this supposed value. The debts 
were incurred in getting means to help to 
pay for this very estate, and to improve it 
by erecting mills, houses, barns, etc., and 
stocking it, and these constituted a large por- 
tion of the $11,000 debt, and were incorpo- 
rated into their value. Add to this the labor 
of Jewett and his two or three sons for ten 
years, allowing the rest of his family to 
maintain themselves, and ample means exist 
to make up our $15,000 or $20,000 and some 
losses which Jewett sustained in 1826. But 
take a different method of arranging these 
accounts and claims for damages by neglect 
If all these data and guides to general re- 
sults for the years subsequent to the first 
one were abandoned, and if we were to re- 
•quire any apparent neglect in not cutting 
■sufficient lumber, or getting sufficient prices 
for it, to be atoned for, and a minute ex- 
amination of details and contradictory evi- 
dence in other things was instituted, the re- 



I suit, as computed by the plaintiff, would 
be much more favorable to him, while the 
respondents insist it would exonerate them 
from paying over any balance. The truth, 
in this way, could not, therefore, be attain- 
ed, probably, without much more ^elay, evi- 
dence and expense. More light on several 
particulars could undoubtedly be flung on 
the case by more evidence which exists, and 
is in the power of the parties, but has not 
been laid before us. But the conclusion could 
not probably be much varied by such a pro- 
tracted inquiry before a master, as only a 
few of the special points involved could be 
submitted, and acted upon by a master, and 
no motion has been made on either side to 
submit further evidence to the court, whose 
duty it is to decide everything material. We 
must, as we have, decide what are the true 
constructions of the contracts and convey- 
ances, the question of our jurisdiction over 
them, and the fact of negligence by the re- 
spondents, and their liability for what would 
have been made from the property yearly, 
by greater attention and economy, no less 
than for what was actually received by them. 
Nothing is proper, in a case like this, to be 
devolved on a master iui any sound view, ex- 
cept mere matters of debt and credit. 1 
Spence, Eq. Jur. 364. The twelve masters 
were originally designed as a sort of jury 
in chancery for that purpose, whenever the 
court finds occasion for it, and has not the 
means of stating the account before it, and 
a master is generally appointed, if desired 
and convenient. But here it is not necessary, 
when, as already shown, we have before us 
means, and have used them, for reaching 
what is probably just on the general data 
and general principles we have been consid- 
ering. Yet if a master was desired here, by 
both parties, each thinking the result could, 
on more detailed evidence, be made more 
satisfactory, I would cheerfully appoint one, 
as neither could, in that event, complain of 
the additional delay and expense. But oth- 
erwise it can hardly be justified, 

I have thus given some views of the mer- 
its, resting chiefiy for the last years on gen- 
eral considerations connected with the first 
year. But we have not been inattentive to 
the details on the evidence as now standing, 
and if obliged to dispose of it on the pres- 
ent testimony, rather than the general data 
already suggested, the result would be a still 
larger balance against the respondents. It 
would arise on account of the neglect to im- 
prove all the advantages of the timber and 
mill, and of which the weight of evidence 
shows them to have been susceptible, and 
on account of the low prices allowed for the 
lumber, with no account of its sales produ- 
ced, and the apparentiy extravagant and 
wasteful amount of supplies finrnished to. 
Beck. But the other mode of fixing the bal- 
ance, we consider less liable to error, where 
the testimony is so contradictory, the lapse 
of time since so long, and the proof so defec- 
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tive, as to tlie necessity for such an extraor- 
dinary quantity of supplies, for such small 
results. Of this general balance, the .com- 
plainant, as before suggested, is entitled only 
to seven-eighths, and till further evidence is 
laid before us, the other eighth must be left 
to be decided in another proceeding, if it be 
still unsettled between Bryce Jevfett and the 
respondents, or in this case, if it may here- 
after be presented, under proper pleadings 
and expositions made in behalf of Bryce 
against his co-defendants, the Cunards. De- 
cree for Joshua Jewett for the amount be- 
fore considered as proper. 

At the subsequent term, in May, 1848, a 
question arose as to costs between these par- 
ties in an action at law, which had been 
instituted between them as early as Octo- 
ber, 1839. It was entered in the state court, 
and afterwards transferred by the defend- 
ants to the circuit court. It contained counts 
for money had and received, for money paid, 
and one on the final agreement made Octo- 
ber 1st, 1830, between these parties, which is 
the chief ground of recovery in lie bill in 
chancery just reported. This last count sets 
out most of that agreement and the debts, 
and conveyance of property by Joshua Jew- 
ett separately, and Bryce separately in some 
cases, and in others by both together, and 
avers that, in consequence of them, a prom- 
ise was made to carry on and use the farm, 
mills and others property to the best advan- 
tage, that the defendants took possession of 
the property, and it ought to have realized 
the sum stipulated, and was held long enough 
to yield it, if properly managed. In conclu- 
sion, there was an averment that it did yield 
enough, and that the plaintiff demanded a re- 
conveyance, which the defendants refused, 
and sold the property for a large sum of 
money, viz. $100,000, which, though request- 
ed, they have never paid over to him. When 
the original case came on for trial here, Oc- 
tober term, 1843, the presiding judge thought 
the parties had better agree to a continu- 
ance of the action at law till a bill in ehan- 
ceiy could be instituted, and the merits of 
the claims and accounts between them be 
more fully and justly examined in that way 
than in an action at law. Accordingly, a 
wi'itten agreement was signed between them 
to carry into effect that recommendation, a 
copy of which is annexed, 

(Copy.) "Jewett v. Cunard. It is agreed 
in the above suit that Edward Kent and W. 
P. Fesseriden, counsel for the defendants, 
will appear and answer for said defendants 
to any bill in equity which may be brought 
by Joshua Jewett and Bryce Jewett, or ei- 
ther of them, in the circuit court of the Unit- 
ed States for Maine district, against said de- 
fendants in relation to the subject matter of 
the aforesaid suit, within six months next 
ensuing, not waiving any exceptions that 
may be taken to said bill. It is also agreed 
on both sides that the aforesaid suit at law. 



between Joshua Jewett and said Cunards^ 
shall be continued without costs after this 
term, until a final decree in said suit in equi- 
ty, and if, by the decree therein, and in the 
opinion of the court, it shall appear that 
said suit at law could have been maintained 
against said Ounards, costs may be allowed 
said Jewett, if, in the opinion of the courts 
he would have been entitled thereto — other- 
wise, costs are to be allowed said defend- 
ants, if, in the opinion of the court, they 
would have been entitled to the same, either 
from defects in the form of said suit, or up- 
on any other legal ground, properly to be 
considered in said question of costs. (Sign- 
ed) E. Kent. W. P. Fessenden. F. Allen. 
P. D. L. Fessenden. Circuit Court, XJ. S., 
October Term, 1843, Maine District." 

Under this agi*eement each party now mov- 
ed for the costs in the action at law, which 
had accrued b^ore the bill in equity was 
brought, and the motion was ai'gued by 

Samuel Fessenden, for plaintiffs, 
air. Kent and W. P. Fessenden, for defend- 
ants. 

WOODBURY, Circuit Justice, obsei-ved 
that the first objection was to the action at 
law being sustainable in the name of Joshua 
Jewett alone. But he felt satisfied that an 
action at law could be sustained on the spe- 
cial agreement by Joshua Jewett alone to the 
extent of his separate interests in the prop- 
erty. To that extent his own exclusive es- 
tate had been conveyed to the Cunards, and 
had been used and sold by them, so as to 
help with the rest to realize more than he was 
indebted to them, orwhich would have yielded 
more if properly managed. The correctness 
of this view is manifest, not only from the 
.cases cited in the opinion on the bill in chan- 
cery, but in various other cases at law on 
contracts not sealed, and in which one of sev- 
eral promisees appears to have some separate 
interest, either on account of the considera- 
tion in part emanating from him separately, 
or the benefit in part being to him separately. 
Ham. Parties, 20, 21; 1 Saund. 154, note; 
Lilly V. Hodges, 8 Mod. 166; 13 East, 538; 
Farmer v. Stewai-t, 2 N. H. 97; 3 Caines, 53; 
[Hall V. Leigh] 8 Cranch [12 U. S.] 50; 2 
Mass. 401. Though a promise in such cases 
is technically made to two, if it appears to 
be for the benefit of one, or is to be performed 
to one, he alone may sue. Place v. Delegal, 
4 Bing. (N. C.) 427. Frqm some cases this 
seems to be the rule, even in sealed instru- 
ments, such as covenants. James v. Emeiy, 
8 Taunt. 245; Browne, Act 118, and cases 
there cited. The proportion of the whole bal- 
ance which Joshua Jewett ought to have re- 
covered at law in this case might not be the 
same allowed in equity, as that sum was 
founded on an admission as to the tme 
amount of all his interest, several and joint, 
and on the fact, not existing here, that his 
son, the other party in interest, was there- 
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one of the defendants. But tlie proportion 
out of the balance, which at law would be- 
long to Joshua Jewett alone, misht perhaps 
be in the ratio of his separate debt and sepa- 
rate property to the whole debt "and whole 
property conveyed. There is no objection to 
the institution of as many suits on this one 
contract as there are distinct interests; and 
these would cause no more cost or litigation, 
than if there had been as many different pa- 
pers, and a contract to each claimant or class 
on each of them, instead of all being on one 
paper, and in one contract The test is the 
separate consideration and separate interest 
appearing on the face of the contract. 

Another objection is, that Joshua Jewett, 
alone or with Bryce Jewett, could not, at law, 
have recovered on the special agi-eement, be- 
cause the amount stipulated to be paid yearly 
on the interest in the propei-ty to be forfeited, 
was not received by the Ounards, nor able 
to be obtained by prudent and sliillful man- 
agement of the estate each year, till the sale. 
But we have already decided in the bill in 
equity, that enough to answer the stipula- 
tion was actually received the first year; and 
it is manifest from that case that more than 
enough was realized from the income and 
sales the last year. The other two years fell 
short, though partly from mismanagement, in 
which case of mismanagement it was ex- 
pressly agreed that longer time should be 
given for payment As this mismanagement 
was not the sole cause of the deficiency, I do 
not feel entirely satisfied that a recovery 
could be had at law on the special conti'act, 
as the declaration now stands, without an 
averment that the deficiency in the second 
and thh'd years arose from mismanagement. 
Nor am I convinced that a recovery can be 
had at law on the general money counts pred- 
icated wholly on the special agreement, if it 
cannot be had on the agreement itself, or 
could not be had on it after an amendment 
of the count on it. But as no motion has yet 
been made for an amendment of the special 
count, it is not necessary to say more on that 
view of the question, and especially as the 
money counts apply to another view of the 
ti'ansaction more free from difficulty. That 
other view is this. The opinion on the bill in 
equity holds the transaction as a whole to 
have been a mortgage with a power to sell 
the property and account for the proceeds. 
It considers that view clear in equity, and 
states facts enough to render it a mortgage at 
law, or at least to render the grantees liable^ 
in law to account foi* all moneys received,' 
or able to be received by proper care in in- 
come and sales of the estate, beyond their 
debts. This liability is shown from all the 
writings in the case, including others than 
the special contract of October, 1830, and 
from the admission in the answers. If, there- 
fore, on all the facts a balance of money thus 
remained in their hands, they were liable in 
law to refund it on the count for money had 
and received. This is the drift of the opinion 
13FED.0AS.— 39 
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and decree, though not there required to be 
gone into in detail, as in equity no question 
existed, that the conveyances were mortgages, 
with a power to sell, and a liability to ac- 
count. 

We are sometimes misled as to jurisdiction 
at law by the words "trust" and "trustees," 
over which equity has full jurisdiction. But 
still jurisdiction over them exists, likewise, at 
law for many purposes, and especially to 
close them up when all the objects of the trust 
are accomplished, and a balance in money re- 
mains. Assumpsit ex aequo et bono lies for 
tiiat balance, as here, so far as Joshua Jewett 
is separately interested. Because, by char- 
ging the respondents, first with the actual in- 
come, then with the deficiencies by misman- 
agement, and lastly with the proceeds of all 
the sales, the balance found in, the bill re- 
mains to be accounted for and paid over, and 
would be recoverable at law. And though 
the second item is not money itself, it is an 
account chargeable by law, and if so charged 
with the income, as is proper, leaves a bal- 
ance in money from the sales, which is ap- 
propriately subject to an action at law. Let 
judgment be entered for the plaintiffs, for 
costs up to the date of the agreement 
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JEWETT V. HONE. 

[1 Woods, 530; i 2 Am. Law T._Rep. (N. S.) 97.] 

Circuit Court S. D. Georgia. Nov. Term, 1873. 

CoMjrERorAi. Law — Fbderai. Courts — Decisions 
OF State Coort — ■Whether Binding — Accom- 
modation Acceptor — Seoority for Debt — 
Holder for Value. 

1. In passing upon Questions of general com- 
mercial law the. federal courts are not bound by 
the decisions of the courts of the state where 
the contract in question was made or is sought 
to be enforced. 

2. An accommodation acceptor of a bill of ex- 
change transferred before maturity, by the 
drawers in liquidation of their own preexisting 
debt cannot defend an action against him ou 
the bill by alleging tiiat he was an accommoda- 
tion acceptor only, and that the fact was known 
to tiie holders of the bill when they took it 

This case was tried by WOODS, Circuit 
Judge, and a jury. It went off on the mo- 
tion of plaintiff to exclude from the jury 
the evidence offered by defendant to sus- 
tain his defense. 

Thomas M. Norwood, for plaintiff. 
Yates Levy and Geo. A. Mercer, for de- 
fendant. 

WOODS, Circuit Judge. This action is 
brought by plaintiffs as holders, against the 
defendant as acceptor of a bill of exchange, 
of which the following is a copy: "$2,587.90. 
New York, June 25, 1870. Thirty days after 
date, pay to the order of ourselves, twenty- 
five hundred and eighty-seven 90/100 dol- 

1 [Reported by Hon. William B. Woods, Cir:- 
cuit Judge, and here reprinted by permission.] 
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lars, with exchange on New York, and 
charge the same to account of Christol & 
Struthers. To ilr. Wm. Hone, Savannah, 
Ga." The bill was Indorsed by Christol & 
Struthers, and accepted by defendant. To 
the declaration upon this bill the defendant 
has pleaded the general issue, and a special 
plea to the effect that the acceptance was 
without consideration and for the accommo- 
dation of the drawers, and that the bill was 
given to the plaintiffs in liquidation of an 
antecedent debt due from the drawers to 
the plaintiffs, and that no injury or detri- 
ment has accrued to the plaintiffs, or bene- 
fit to the drawers or defendant by reason 
of said acceptance. 

The facts about which there is no dispute 
are in substance these: On the 25th of 
June, 1870, Christol & Struthers were a j5rm 
doing business in the city of New York. 
They were indebted to the plaintiffs, John 
Jewett & Sons, who were pressing them 
for payment. Christol & Struthers,' being 
unable to pay their indebtedness to plain- 
tiffs, applied to the defendant, William 
Hone, of Savannah, for assistance, which 
he assented to give. To this end Christol 
& Struthers drew the bill in question, which 
was indorsed by Christol & Struthers and 
accepted by Hone, who was purely an ac- 
commodation acceptor, and received no con- 
sideration for his acceptance, and Christol 
& Struthers agreed with him to pay the bill 
at maturity. The bill so indorsed and ac- 
cepted was before maturity transferred by 
Christol & Struthers, who were "hard press- 
ed," to the plaintiffs, who were their cred- 
itors, "in liquidation of a debt due them, 
and the plaintiffs "received it for the amount 
expressed on its face." Jewett & Sons 
knew when they received the draft that 
Hone was an accommodation acceptor. 

The question presented by the case should 
have been raised on demurrer to the suf- 
ficiency of the plea. Such demurrer was not 
filed, and the point in controversy is sub- 
mitted to the court upon the motion of 
plaintiff to exclude the evidence of tne at- 
fendant tending to establish his special 
plea. The point for our determination is 
this: Can an accommodation acceptor of a 
bill of exchange, transferred before maturi- 
ty by the drawees in liquidation of an ante- 
cedent debt^ set up as a defense to an ac- 
tion against him upon the bill the fact that 
he was an accommodation acceptor, that 
fact being known to the holders when they 
received the bill? 

It is claimed by the defendant that the 
contract sued on is a New York contract, 
made and to be performed in that state, and 
that it must be governed by the law of 
that state. It is further insisted that by 
the law of New York, as set forth in the 
decisions of the coiurts, the facts set up 
in the special plea would be a good defense 
to this action, and we are cited to the fol- 
lowing cases: Wardell v. Howell, 9 "Wend. 



' 170; Rosa v. Brotherson, 10 Wend. 8C; Hax-t 
V. Palmer, 12 Wend. 523; Hoot v. French, 
13 Wend. 570. Is this court bound by these 
decisions, admitting that they set forth the 
settled doctrine in New York? This ques- 
tion was raised, and decided in the negative 
by the supreme court of the United States 
in Swift V. Tyson, 16 Pet. [41 U. S.] 1, in 
which the court says, in referring to the 
same decisions cited in this case: "It is ob- 
servable that the courts of New York do 
not found their decisions upon this point 
upon any local statute or positive, fixed or 
ancient local usage, but they deduce the 
doctrine from the general principles of com- 
mercial law. It is however contended, that 
the thirty-fourth section of the judiciary 
act of 1789, c. 20 [1 Stat. 92], furnishes a 
rule obligatory upon this court to follow 
the decisions of the state tribunals in all 
cases to which they apply. . That section 
provides that "the laws of the several states 

! except when the constitution, treaties or 
statutes of the United States shall other- 
wise require or provide, shall be regarded 
as rules of decision in trials at common law 
in cases where they apply. In order to 
maintain the argument it is essential there- 
fore to hold that the word 'laws' in this 
section includes within the scope of its 
meaning the decisions of the local tribunals. 
In the ordinary use of language it will 
hardly be contended that the decisions of 
courts constitute laws. They are at most 
only evidence of what the laws are, and 
are not of themselves laws. They are often 
reexamined, reversed and qualified by the 
courts themselves whenever they are found 
to be either defective, or ill founded, or 
otherwise incorrect. The laws of a state 
are more usually understood to mean the 
rules and enactments promulgated by the 
legislative authority thereof, or long estab- 
lished local customs having the force of 
laws. In all the various cases which have 
hitherto come before us for decision, this 
court have uniformly supposed that the true 
interpretation of the thirty-fourth section 
limited its application to state laws strictly 
local; that is to say, to the positive stat- 
utes of the state and the construction there- 
of adopted by the local tribunals and to tlie 
rights and titles to things having a perma- 
nent locality such as the rights and titles 
to real estate a*nd other matters immovable 
and intraterritorial in their nature and 
character. It has never been supposed by 
us that the section did apply or was de- 
signed to apply to questions of a more gen- 
eral nature, not at all dependent upon local 
statutes or local usages of a fixed and per- 
manent operation, as for example to the 
construction of ordinary contracts or other 
written instruments, and especially to ques- 
tions of general commercial law when the 
state tribunals are called upon to perform 
the like functions as ourselves, that is, to 
ascertain upon general reasoning and legal 
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analogies what is the true exposition of the 
contract or instrument, or what is the just 
rule furnished by the principles of commer- 
cial law to govern the case. « * * The 
law respecting negotiable instruments may- 
be truly declared, in the language of Cicero, 
adopted by Lord Mansfield, in Luke v. Lyde, 
2 Burrows, 8S3, 8S7, to be in a great meas- 
ure not the law of a single country, but of 
the commercial world: *Non erit alia lex 
Romae, alia Athenis, alia nunc, alia posthac, 
sed et apud omnes gentes et omni tempore 
una eademque lex obtinebat' " This extract 
from the decision of the supreme court of 
the United States shows conclusively that 
we are not to be controlled by the decisions 
of the local tribunals of New York, in pass- 
ing upon the rights of the parties in this 
action, even if these decisions were uni- 
form; but they are not. Thus, in Warren 
V. Lynch, 5 Johns. 239, the supreme court 
of New York held that a preexisting debt 
was a sufficient consideration to entitle a 
bona fide holder, without notice, to recover 
the amount of a note indorsed to him, 
which might not, as between the original 
parties, have been valid; and the same doc- 
trine was held by Mr. Chancellor Kent, in 
Bay V. Coddington, 5 Johns. Gh. 54. And 
the cases in 10, 12 and 13 Wendell, supra, 
have, by subsequent decis'ions of the su- 
preme court of judicature of the state, been 
overruled. Bank v. Babcock, 21 Wend. 499; 
Bank v. Scoville, 24 Wend. 115. We think 
it clear, therefore, that in determining the 
liability of the defendant, we are to be 
guided by the rule of the general law mer- 
chant, and not by the shifting and conflict- 
ing decisions of any local tribunals. 

Do the facts, then, as they appear in this 
case, constitute a defense to the action? 
We think the current and weight of author- 
ity sustain the doctrine that a bona fide hold- 
er, taking a negotiable note in payment of, 
or as security for a preexisting debt, is a 
holder for a valuable consideration, entitled 
to protection against all the equities be- 
tween the antecedent parties. Swift v. Ty- 
son, 16 Pet. [41 XT. S.] 1; Cooledge v. Pay- 
son, 2 Wheat [15 U. S.] 66; Townsley v. 
Sumrall, 2 Pet. [2T U. S.] 170; Atkinson v. 
Brooks, 26 Vt. 574; Poirier v. Morris, 20 
Eng, Law & Eq. 103; Petrie v. Clark, 11 
Serg. & R. 377; Gibson v. Conner, 3 Kelly, 
47. In Swift V. Tyson [supra], the supreme 
court of the United States says: "It be- 
comes necessary for us, upon the present 
occasion, to express our own opinion of the 
true result of the commercial law upon the 
question now before us. And we have no 
hesitation in saying that a preexisting debt 
does constitute a valuable consideration in 
the sense of the general rule as applicable 
to negotiable instmments. Assuming it to 
be true that the holder of a negotiable in- 
strument is unaffected with the equities be- 
tween the antecedent parties, of which he 
:has no notice, only where he receives it in 
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the usual course of trade and business, for 
a valuable consideration, before it becomes 
due, we are prepared to say that, receiving 
it in payment of, or as security for a pre- 
existing debt is according to the known 
usual course of trade. * * * This ques- 
tion has several times been before this 
court, and it has been uniformly held that 
it makes no difference whatsoever as to the 
rights of the holder, whether the debt for 
which the negotiable instrument is trans- 
ferred to him is a preexisting debt, or is 
contracted at the time of the transfer. In 
each case he equally gives credit to the in- 
strument." In Atkinson v. Brooks, 26 Vt 
574, the court says: "But it has often been 
claimed that there is an essential difference 
in principle between taking a current note 
or bill in payment and as security for a 
prior debt then due. The transactions are 
certainly different in form at least. But it 
seems to me the ordinary case of taking 
such a security as payment or as collateral 
to the prior debt, is the same in principle. 
One whose debt is due, in the commercial 
world, must pay it instantly, or he becomes 
bankrupt If instead of money he gives 
a bill or note, either on time or at sight 
whether this is in form payment or collater- 
al to his debt, he gains time and saves the 
disgrace and ruin consequent upon stopping 
payment. And in either case there is an 
implied undertaking that he shall wait upon 
his debtor till the result of the new security 
can be known, and in both cases where that 
proves unproductive, the creditor may pur- 
sue his original debt, or he may sue the 
prior parties on the new security. * * « 
According to the general commercial usage 
there is no essential difference in principle, 
whether a current note or bill is taken in 
payment of it as collateral security for a 
prior debt, provided the note is in both 
cases truly and unqualifiedly negotiated, so 
as to impose upon the holder the obligation 
to conform to the general law merchant 
in enforcing payment." In Percival v. 
Prampton, 2 Cromp., M. & K. 180, Parke, 
Baron says: "If the note was given to the 
plaintiff as a security for a previous debt, 
and they held it as such, they might be 
properly stated to be holders for a valuable 
consideration." In Palmer v. Richard, 1 
Eng. Law & Eq. 529, it was held that it was 
not material whether the note or bill be 
deposited as security for an advance or in 
payment. In Poirier v. Morris, 20 Bng. Law 
& Eq. 112, Lord Campbell, C. J., in giving 
judgment says: "There is nothing to make 
a difference between this and a common 
case where a bill is taken as security for a 
debt, and in that case an antecedent debt 
is a sufficient consideration." In the same 
case, Crompton, J., says: "Whether the bill 
was a collateral security or whether it had 
the effect of suspending the judgment of 
the antecedent debt is quite immaterial." 
Such is regarded as the settled law In Eng- 
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land at the present day, and most of the 
states of the Union have virtually adopted 
the rule as laid down in Swift v. Tyson, 
In Georgia, Gibson v. Connor, 3 Kelly, 47, 
expressly decides that taking such paper 
as collateral security for a prior debt, is 
sufficient to shut out equitable defenses. 
See, also, Reddick v. Jones, 6 Ired. 107; 
Allaire v. Hartshorne, 1 Zab. [21 N. J. Law] 
663; Chicopee Bank v. Chapin, 8 Jlete. 
[Mass.] 40; 3 Kent. Comm. 96; Allen v. 
King [Case No. 226]. 

We think that we are justified by the au- 
thorities cited, in holding that whether or 
not Jewett & Sons received the bill in ques- 
tion in absolute discharge of their debt, 
or as a security merely, they are holders 
for value. Were they bona fide holders 
without notice? On this point there can be 
no doubt. It is true that they knew that 
Hone was an accommodation acceptor, but 
the paper was transferred to them to accom- 
plish the very purpose Hone had in view in 
making the acceptance. They are now only 
calling upon Hone to do what he agreed to 
do when he put his name upon the bill. To 
say that because Hone received no consia- 
eration from Christol & Struthers for the 
acceptance, and that plaintiffs knew the 
fact, does not release Hone, for as we have 
seen, the plaintiffs took the bill for value. 
To hold that because Hone was an accom- 
modation acceptor, and the plaintiffs knew 
it, therefore the bill is not good, would be 
to strike a fatal blow at all discounts of 
negotiable securities for preexisting debts, 
upon such a doctrine, what would become of 
that large class of cases where new notes 
are given by the same or other parties by 
way of renewal or security to banks, in lieu 
of old securities discounted by them, which 
have arrived at maturity? 

We are of opinion, therefore, upon the 
whole case, that the evidence offered to 
sustain the defense can be of no avail, and 
we therefore sustain the motion to exclude 
it from the jury. 
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The J. F. FARLAN. 

[3 Ben. 206.] i 

District Court, S. D. New York. April, 1869.2 

Salvage by Cokfokatios — Polliso Vessei. Off 
THE Rosier Shoal— Reasonable Com- 
pensation— Costs. 

1. Where a schooner was ashore on the Ro- 
mer Shoal, and was pulled ofE in less than two 
hours' time, by a steam-tug owned by a corpora- 
tion incorporated for wrecking purposes, which 
had heard of the situation of the schooner and 
sent Hie tug down to her, and which claimed 
$3,000 salvage for the service, the schooner and 
her cargo being worth $23,000, hdd, that the 
libellants were entitled to reasonable compensa- 
tion for the services rendered. 

[Cited in The Stratton Audley, Case No. 13,- 
529; Baker v. Hemenway, Id. 770; The 
Plymouth Rock, 9 Fed. 417.] 

2. The fact that the vessels of the corporation 
were maintained for wrecking and salvage pur- 
poses, at heavy expense, and were often unem- 
ployed, was inadmissible as a basis of fixing that 
compensation. 

3. Four hundred dollars should be allowed to- 
the libellants, and, as it had been offered to tliem 
and refused, the decree must be without costs. 

The libellants in this case were the New 
York Submarine Company, a corporation 
created by the laws of the state of New 
York, for the business of assisting and sav- 
ing vessels wrecked and vessels in distress- 
The claim set up in the libel was for sei-v- 
iees rendered by the steamer Rescue, owned 
by the libellants, and by persons on board 
of that vessel, in the employ of the libel- 
lants, in towing the schooner J. F. Farlan, 
by means of a hawser, from off the Romer 
Shoal, in the lower bay of the port of New 
York, on the 4th of October, 1867. The libel 
propounded the claim as one of salvage, and 
demanded the sum" of ?3,000 for the service. 
The only service set up in the libel was, that 
the libellants, by means of the Rescue, put 
a wrecking crew on board of the schooner, 
and, at the request of her master, attached 
a line to her and hauled her off from the 
shoal, where she was aground. The circum- 
stances relied on in the libel, as furnishing 
ground for demanding so large a compen- 
sation were, that the libellants maintained 
the Rescue and other vessels, and a large 
quantity of wrecking apparatus and ma- 
terial, and a large staff of skilled men, for 
the purpose of rendering assistance to ves- 
sels needing such assistance; that, if the 
schooner had not been pulled off when she 
was, she would have gone to pieces during 
the following night; that ineffectual at- 
tempts had been made, by two other steam- 
ers, to get her off, before the Rescue took 
hold of her; that the Rescue, a valuable 
vessel, and the valuable property on board 
of her, and her crew, were exposed to great 
hazard and peril in rendering the service in 
question; and that the schooner was of the 

1 [Reported by Robert D. Benedict, Esq., and-' 
here reprinted by permission.] 

2 [Affirmed in Case No. 7,314.] 
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value of over §23,000. The answer set up, 
that the schooner was in no danger, and was 
making no water; that the service did not 
occupy over twenty minutes; that the libel- 
lants were not entitled to salvage, or to 
anything more than a reasonable compen- 
sation, which the claimants had offered to 
pay; and that the demand for §3,000 was 
exorbitant, unreasonable and unjust. 

J. E. Parsons, for libellants. 
E. H. Owen, for claimants. 

BLATCHFORD, District Judge. I regard 
It as determined, by the decision of the cir- 
cuit court for this district, in the case of 
The Morning Star [Case No. 9,818], that the 
rule applicable to claims for services ren- 
dered to vessels by incorporated companies, 
such as the libellants are, is to award a rea- 
sonable and liberal compensation for the 
use, in the particular service, of the appa- 
ratus employed, and for the skill with which 
it is handled— in other words, a reasonable 
and liberal compensation for the work and 
labor and the materials used— but that noth- 
ing can be awarded as a salvage compensa- 
tion, on the principles which govern the ad- 
miralty in awarding compensation for ad- 
mitted salvage services, it being necessary 
to exclude all considerations of personal sac- 
rifice or gallantry in encountering peril in 
rendering the service, and it being the fact, 
that the persons engaged in the service, and 
representing the corporation, are employed 
to render the service, at fixed wages, de- 
pending in no manner on the success of the 
service, and do not share in the compensa- 
tion, as such, received for the service. 

In this case, the libellants were not em- 
ployed to send a vessel to take off the 
schooner, but learning, through a telegi-aph- 
Ic despatch from their agent at Sandy Hook, 
that the schooner was ashore on the Romer 
Shoal, they sent down the Rescue to see if 
assistance was needed. The Rescue reached 
the schooner between 11 a. m. and noon. 
The schooner was pulled ofiE from the shoal 
by a quarter before 1 o'clock p. m. The 
whole service, therefore, so far as the 
schooner was concerned, occupied less than 
two hours of time. It was effective, and 
rendered with skill and judgment, but it 
was not attended with any extraordinary 
hazard or peril. 

The sum of §3,000, as a proper compensa- 
tion for this service, is sought to be main- 
tained by the testimony of four witnesses 
for the libellants. One of them, Pierce, is 
the master of one of the wrecking schooners 
of the libellants. Another, Low, is a divers* 
attendant, in the employ of the libellants. 
Another, Samuels, was formerly president 
of the libellants, and is now president of the 
Atlantic Submarine Company, a corporation 
of a kindred chai-acter with the libellants. 



(Case No. 7,313) J. F. FAllLAN 

The fourth. Perry, is the general agent of 
the libellants. Pierce says that, under the 
circumstances, as the schooner was situated, 
he does not think §3,000" is out of the way; 
but when asked how he makes up that sum, 
he says he does so because they might have 
been four or five days getting the schooner 
off, and that, if they got her off sooner, so 
much the. better. Low fixes the sum of 
§3,000, in view of the number of vessels and 
force of men which the libellants keep up. 
Samuels fixes that sum, in view of the fact 
that the vessels and men of the libellants 
are often unemployed for a time, that their 
force of sixty men have high wages and 
constant pay, and that they keep on Tiand 
for their business a large amount of ma- 
terial. Perry fixes that sum on the idea that 
the libellants keep up their stock and men, 
which may have to lie for a month doing 
nothing. It is hardly necessary to say, that 
the basis of compensation assumed by the 
witnesses Low, Samuels and Perry, is whol- 
ly inadmissible in law. It amounts to this, 
that this schooner is to pay, not for the 
service rendered to her, not for the work 
and labor and materials used in such serv- 
ice, not for the skill with which the appa- 
ratus used in pulling her off from the shoal 
was employed, but for the fact that other 
vessels do not ground on the Romer Shoal, 
and, therefore, do not require to be hauled 
off from it by the libellants, and that the 
'weather is not always stormy, and that 
wrecks are an exception and not a rule. 
The universal rule of trade is, that the price 
or value of an article is enhanced when the 
supply is not equal to the demand. But 
this rule is sought to be revei"sed in this 
case, and the price is sought to be enhanced, 
because the supply is greater than the de- 
mand. The proposition need only be stated 
to cany with it its own refutation. As the 
basis on which these witnesses for the libel- 
lants fix this sum of §3,000 wholly fails, 
their evidence must be wholly disregarded. 
So, too, the idea of the witness. Pierce, that 
the schooner must pay the §3,000, because 
the libellants might have been four or five 
days in earning the §3,000, is equally inad- 
missible. 

It is shown that the master of the schoon- 
er offered to the libellants §400 for the serv- 
ice, and that they refused it Two witnesses 
for the claimants, who have been in the 
tow-boating business, with steam-tugs, for 
many years, and are familiar with cases 
similar to the case of this schooner, testify 
that §300 would be a reasonable price for 
this service. Under the circumstances, I 
award to the libellants §400, without costs. 

The decree in this case was aflEirmed by the 
circuit court, on appeal, in Pebniary, 1871, on 
the facts [Case No. 7,314], although the prin- 
ciple of the case of The Morning Star [Id. 9,818] 
was overruled by the supreme court in the ease 
of The Camanche, 8 WaU. [75 U. S.] 484. 
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Case 3S"o. 7,314. 

The J. F. FARLAN. 

[8 Blatchf. 207.] i 

Cireait Court, S. D, New York. Feb. 6, 1871.2 

Salvage— Towage — Compexsatiox. 

1. Tests applied to determine whether a serv- 
ice was a salvage service. 

2. Considerations affecting the ^question of 
the amount of salvage compensation. 

3. Compensation allowed for a towage service. 
[Cited in Baker v. Hemenway, Case No. 770.] 

4. Under the circumstances, although the de- 
cree below was aflSrmed, the appellants were not 
charged with the costs of the appeal, 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

In admiralty. 

John E. Parsons, for libellants. 
Edward H. Owen, for claimants. 

WOODRUFF, Circuit Judge. I think the 
clear preponderance of the evidence in this 
case is, that the service was neither rendered 
nor received as a salvage service. Plainly, the 
captain of the schooner was acting iu the 
belief that bis vessel was in no danger, and 
that, without any assistance, she would soon 
be off the shoal. His conversation with the 
agent of the libellants indicated this, and the 
sei-vice was rendered with knowledge that 
such were the views under which it was 
accepted. The captain of the schooner is cor- 
roborated, and the declaration of the agent 
of the libellants, testified to by two witnesses, 
and not expressly denied, enjoining his men 
to make haste or the schooner would be off 
without aid, is in strong confirmation of the 
claimants' proofs. 

The standards by which the libellants' 
witnesses measure the compensation tends 
in the same direction. One thinks the 
amount should be three thousand doUai-s, 
because it might have required four or 
five days to get the vessel ofe— a very good 
reason for asking a high price if the libel- 
lants were asked to agree to take her 
off at all events, however much time and 
service were required, but no reason for 
giving it for a service of two hours, render- 
ed without fixing the price. This estimate 
manifestly proceeded upon an estimate of a 
suitable contract price, and not all upon the 
idea of compensation as salvors, sharing in 
the property saved. Others rest their esti- 
mates upon the fact that, with large outlay 
of expense, the libellants are much of the 
time without employment- This circum- 
stance cannot properly affect the question. 
If, by this means, the libellants are able to 
render more efficient aid, that is to be con- 
sidered in estimating the value of the service 
rendered, when that is the test of compensa- 

1 [Reported by Hon. Samuel Blatchf ord, Dis- 
trict .Iiidge. and here reprinted by permission.] 

2 [Afiirmiug Case No. 7,313.] 



tion: and, whenever salvage service is rend- 
ered, its usefulness and efficiency are always 
to be considered, l>y whomsoever it is rend- 
ei'ed. 

Upon the whole evidence, I do not think 
that here the requisite elements exist to 
warrant an allowance to the libellants as 
sharers in the property saved. Their service 
was not accepted upon any such footing, and 
I greatly doubt that it was rendered upon 
any such expectation. The service was not 
attended with any especial danger to person 
or property. Nothing was put at hazard; and 
it is, at least, doubtful, whether the service 
was needed. Certainly, it was not a service 
involving much time or serious labor to the li- 
bellants, or their agents, servants or prop- 
erty. 

The compensation allowed below [Case No. 
7,313] was moderate; and, upon consideration 
of the fact that the decision below wag 
placed, in part, at least, upon the idea that a 
corporation should not in any case be treated 
as salvors, I will direct, as to the libellants, 
what the claimants insisted I ought to do as 
to them, if I increased such compensation, 
namely, excuse them from paying costs on 
the appeal. The decree must be for the 
libellants for the sum awarded below, four 
hundred dollars. 



Case K"o. 7,315. 

The J. F. SPENCER. 

[3 Ben. 337.] i 

District Court, E. D. New York. June, 18C9. 

Maritime Liex— Condemnation and Sale op 
Vessel — Evidence. 

1. Where a foreign vessel was libelled, to re- 
cover for supplies furnished her in New York, 
and the defence was set up, that the lien had 
been discharged by a subsequent condemnation 
and sale of the vessel, as unseaworthy, at St. 
Thomas; and where the only witness called to 
prove that she was unseaworthy was the claim- 
ant, who bought the vessel, and who had taken 
part in the proceedings as surveyor, and was 
connected in business with theparties to whom the 
master consicned the vessel, one of the survey- 
ors on the first survey having signed his report 
in blank, and refused to be on the subsequent 
surveys, because he "did not like the looks of 
things:" Held, that the sale had not been sus- 
tained, and that the vessel was still liable for 
whatever supplies constituted a lien. 

2. Courts of admiralty are not bound by the 
rules of evidence which are applied in tlie courts 
of common law, and they may, where justice 
requires it, take notice of matters not strictly 
proved. 

[Cited in The Boskenna Bay, 22 Fed. 667.] 

3. Where copies of papers pertaining to the 
condemnation and sale of the vessel, certified by 
the British consul to be copies of official docu- 
ments on file in his ofiice, had been proved by 
deposition a considerable time before the trial, 
so that the parties were not taken by surprise: 
Held, that they were admissible in evidence in 
the admiralty. 

In admiralty. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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P. A, Wilcox, for libellants. 
Benedict & Benedict, for claimant. 

BEN3DDICT, District Judge. These are 
two actions against a foreign vessel, to en- 
force alleged liens for supplies furnished to 
her in this port 

The circumstances under -which the ad- 
vances were made are not in dispute, and 
they are such as, according to the maritime 
law, create a lien upon the vessel. 

The defence, in hoth cases, is, that the ves- 
*sel has been discharged of the lien, by rea- 
son of her subsequent condemnation and sale 
as unseaworthy, and the lien thereby trans- 
ferred to the proceeds of that sale. 

It appears, from the evidence, that, in point 
of fact, the vessel was condemned and sold 
at St. Thomas, subsequent to the fm-nishing 
of the supplies. 

The proceedings and sale at St Thomas 
are, however, challenged by the libellant, and 
it is insisted that the evidence shows a state 
of facts which require the court to declare 
those proceedings void and of no effect, for 
the reason that the vessel was not in such 
distress as to warrant her condemnation and 
sale. 

I propose to notice first a question of evi- 
dence, which arose upon the trial, in re- 
gard to the admissibility in evidence of cer- 
tain documents, certified by the British con- 
sul at St Thomas to be true copies of the 
ofladal documents on file in his oflSce, per- 
taining to the condemnation and sale of the 
vessel, such as the demand for a survey, 
the reports of the surveyors, the estimates 
for repairs, and the report of the sale of the 
vessel at auction. 

Were this a proceeding at common law, 
those copies eoald not be received in evi- 
dence for any purpose. If they were copies 
of documents on file in the ofllce of the, Amer- 
ican consul, they would be admissible under 
the act of January Sth, 1869 [15 Stat. 266]. 
Being from the office of the British consul, 
they are not made evidence by any statute. 
Nevertheless, I am! of the opinion that they 
are admissible in a court of admiralty. 
Courts of admiralty are not bound by all 
the rules of evidence which are applied in 
the courts of common law, and they may, 
where justice requires it, take notice of mat- 
ters not strictly proved. Thus, Dr. Lushing- 
ton says, in the case of The Peerless, 1 
Lush., 41: "This court has, both in prize 
matters and in civil suits, been accustomed 
to < receive evidence which would not have 
been admitted in other courts. For instance, 
affidavits sworn almost in every way, before 
justices of the peace, commissioners in chan- 
cery, &C., even evidence not on oath, as 
where, according to the custom of some of the 
states in the north of Europe, the original 
evidence was not taken on oath, but the per- 
son giving it undertook to make oath after- 
wards, if required. So, from the necessity 
of the case, all parties interested were, con- 
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trary to the laws of other courts at the time, 
admitted to give evidence in cases of colli- 
sion, salvage, and others." 

The present case seems to be a proper one 
in which to relax somewhat the strict rules 
of evidence in favor of these documents, 
for it is to be noticed that many of the ma- 
terial facts which they tend to prove are 
shown by other evidence to have taken place; 
that is to say, it appears by other evidence 
that the vessel was examined, and was re- 
ported on, and was condemned, and was 
sold at public auction at the time and place 
mentioned. 

The copies have been proved by deposition, 
for a considerable period of time, and the 
opposite party is not, therefore, taken by 
surprise, but has had abundant opportunity 
of examination, and no suggestion is made 
that the papers have been falsified. The 
papers themselves, when examined, have all 
the appearances of being true copies. There 
is nothing unusual or suspicious in their 
contents, and they are certified by the con- 
sul to be copies of his records. There seems 
to me, therefore, no necessity to compel the 
parties to go to the expense of a commission 
to prove the papers, in order to make them 
admissible in evidence. How much weight 
should be given to the various portions of 
these papers is another question. 

Passing then to the main issue of the case, 
namely, whether the claimant has made it 
appear that the necessities of the vessel 
were such as to justify her sale by the mas- 
ter at St Thomas; I am constrained to say 
that the proofs adduced do not satisfy me 
that there was any such necessity as to jus- 
tify the condemnation of the vessel. The fact 
that the only witness produced to prove the 
necessity is the party who bought the ves- 
sel, and is the claimant here, and that he 
took part as a surveyor in the proceedings 
which resulted in the condemnation; that 
he was also connected in business with the 
parties to whom the master consigned the 
vessel in St Thomas, and that one of these 
parties made the bids for him at the auction, 
are sufficient to raise a serious doubt as to 
the good faith of the proceedings, which is 
reduced almost to a certainty by the evi- 
dence in the case in regard to the condition 
of the vessel when sold, and the further 
fact, that one of the ship-masters, who was 
upon the first survey, says that he signed 
his report in blank, and refused to be on . 
the subsequent surveys, "because he didn't 
like the looks of things." 

In such a state of the proofs, it must be 
held that the sale has not been sustained. 
The result, therefore, is, that the libellant, in 
one case, is entitled to a decree, with an or- 
der of reference .to ascertain the amount. 

An examination of the account sued for in 
the other case, however, discloses certahi 
items which cannot be recovered, no lien 
arising therefor by the maritime law. It 
may be referred to the commissioner to ascer- 
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tain and report for so mucli of the account 
unpaid as shall appear to be entitled to a lien 
by the maritime law. 

[See Case No. 7,316.] 



Case "No. 7,316. 

The J. F. SPENCER. 

[5 Ben. 151.] i 

District Court, E. D. New York. May, 1871. 

Lien— Adtaxces— Application op Fkeight' 

MOXEYS. 

1. A person who advances money upon the 
credit of a foreign ship for the purpose of re- 
pairing her, or for furnishing her with necessary 
supplies, and which is actually employed for 
that purpose, has a lien on the ship for such ad- 
vances. 

2. In the absence of any express application 
by the ship owner, freight money received by a 
consignee of a ship, is to be deemed to be applied 
to the discharge of the liens on the ship. 

[Cited in The Suliote, 23 Fed. 923; Nippert v. 
The Williams, 39 Fed. 826; The Mary K. 
Campbell, 40 Fed. 906.] 

3. The ease of Minturn v. Maynard, 17 How. 
[58 U. S.] 477, discriminated. 

In admiralty. 

F. H. Wilcox, for libellantg. 
E. G. Benedict, for claimants. 

BENEDICT, District Judge. This is a pro- 
ceeding in rem to enforce a lien upon the 
bark J. F. Spencer for the amount of certain 
advances made by the libellants on the re- 
quest of the master, to supply the necessities 
of that vessel. [Case No. 7,315.] 

The ease now comes up in the form of ex- 
ceptions to the commissioner's report; but it 
must be considered to be on hearing upon 
the questions of law and of fact, which were 
not disposed of at the first hearing, and is to 
be decided upon the evidence reported by the 
commissioner in addition to that taken in 
court. 

It appears, then, from the evidence, that 
the -vessel in question was a foreign vessel, 
owned in Nova Scotia, and engaged in the 
general freighting business. On several oc- 
casions when she arrived in New York, she 
was, by her master, consigned to the libel- 
lants, who accordingly acted as shipping 
agents for her, doing her business at the cus- 
tom house, collecting her freights, paying 
such of her bills as the master might direct, 
and procuring business for her. When first 
employed, the master informed the libellants 
that he should need advances for the vessel, 
and, accordingly, certain advances were made 
upon the credit of the vessel, and charged to 
her at the time. A bill of the sums, which 
constitute the demand now sought to be re- 
covered, was put in evidence upon the first 
hearing, the gross amount of which is $5,- 
460 25, on which a credit of $4,310 76 is given, 

1 [Hoported by Robert D. Benedict. Esq., and 
hore repripted by permission.] 
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leaving a balance of §1,149 49, and it is for 
this balance that a decree is asked. 

The evidence taken before the commission- 
er supports his conclusion that the amount 
of the bills of necessaries used by the vessel 
and paid by the libellants, is $4,507 46, the 
items of which consist of necessaries for the 
vessel, which the vessel actually needed and 
received, and this sum the libellants advanced 
upon the credit of the ship. 

According to the general maritime law, a 
person who advances money upon the credit 
of the ship, in a case like this, for the pur- 
pose of repairing her or for furnishing her 
with necessary supplies, and which is actual- 
ly employed for that purpose, has a lien upon 
the ship for such advances. The maritime 
codes seem to be harmonious in regard to 
this rule, and they have been followed by the 
admiralty courts of this country. Davis v. 
Child [Case No. 3,628]; The Joseph Cunard 
[Id. 7,535]; The Crescent [Id. 3,386]; 1 Pars. 
Mar. Law, 4S9. 

The rule has also been applied by the Eng- 
lish admiralty. In the case of The Sophie, 1 
W. Rob. Adm. 369, Dr. Lushington, speaking 
of money advanced to the master for the 
service of the ship, says: "I consider myself 
at liberty to enlarge the term necessaries so 
as to include money expended for necessar- 
ies," See, also. The Wm. F. Safford, 1 Lush. 
69. And such I imderstand to be the rule of 
the maritime law as administered in France. 

There is a decision of the supreme court of 
the United States in the case of Minturn v. 
Maynard, 17 How. [58 U. S.] 477, which 
might be supposed to look towards the es- 
tablishment of a different rule. But that 
case, probably, cannot affect the question 
here, as in that case the libellant was the 
general agent or broker of the owners of the 
ship, who acted, as I gather from the report, 
in the place of the owners' residence, and 
never dealt on the credit, pledge or security 
of the ship. I do not understand that deci- 
sion to be applicable to a case like the pres- 
ent, and it has not been relied on by the 
claimants here. 

However this may be, there is here another 
question upon which the case must turn, and 
that whether the libellants should not be 
held to have been repaid these advances by 
the freight which they have received. It ap- 
pears by the proofs taken before the commis- 
sioner that the libellants have received 
freight moneys of the vessel more than suf- 
ficient to discharge the present demands, but 
they claim the right to apply these credits 
first to the discharge of certain other de- 
mands for insurance, commissions, «&c., which 
they claim the vessel owed them, and accord- 
ingly they give credit for the balance only 
upon the bill in suit. I do not find in the evi- 
dence any proof that any such application of 
these freights was made at the time of their 
payment, and am of the opinion that. In the 
absence of any express application by the 
ship owner, freight money received by a con- 
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signee of a ship is to be deemed to be applied 
to tlie discharge of the liens upon the ship. 
Such an application is to be presumed, be- 
^3ause, while liens are implied in the interest 
of commerce and for the advantage of the 
ship, it is equally important that they be ex- 
tinguished as.soon as possible; and further, 
because the freight, which the ship earns, is 
the ti-ue fund from which necessaries of the 
ship are to be supplied. Many, if not all such 
items carry with them liens upon the freight 
as well as upon the yessel, which are dis- 
charged by the receipt of the freight, and to 
the extent of the freights are deemed there- 
{►y paid. The Antarctic [Case No. 479]; The 
St Jago de Cuba, 9 Wheat. [22 TJ. S.] 409. 

Applying this rule to the preseijit case, it is 
apparent that the demand of the libellants 
has been discharged by the freight moneys 
acknowledged to have been received. The 
libel must, accordingly, be dismissed, with 
-costs. 



Case ISTo. 7,317. 

The J. G. McNEIL. 

[Blatchf. Pr. Cas. 162.] i 

District Court, S. D. New York. May, 1862. 

PbIZE— CONDEMXATIOir. 

Vessel and cargo condemned as enemy prop- 
-erty. 

In admiralty. 

BETTS, District Judge. This vessel and 
•cargo were captured ofE Matagorda, in the 
Gulf of Mexico, half a mile from the shore, 
January 25, 1862. Her registry and ship's 
papers were given to her by the government 
•of the Confederate States at Indianola, Tex- 
as, where her owner and master reside. She 
sailed under the license and flag of the Con- 
federate States, and had no other colors. 
She was captured by the United States man- 
of-war Arthur. The vessel was from Vera 
■Cruz, destined to Indianola, with a cargo of 
<:oflee and tobacco, owned by residents of 
the latter place. The master knew of the 
proclamation of the president placing the 
southern ports under blockade, but had no 
other direct notice of the blockade. The 
■cargo was laden on board at Vera Cruz about 
the 8th of January, last. The prize was 
taken to Ship island, was pronounced unsea- 
Tvorthy for navigation north by Flag-Oflicer 
McKean, and was appropriated to the use 
■of the United States government, her value 
having been appraised. 

The evidence being clear and satisfactoiy 
that the vessel and cargo were the property 
■of owners domiciled at Indianola, and the 
marshal having returned to the warrant of 
attachment due notice of the arrest of the 
property and of the proceedings in court 
against it as prize, its condemnation and 

1 [Reported by Samuel Blatchford, Esq.] 
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forfeiture is ordered, the appraised value of 
the vessel to be accounted for in court to the 
credit of the captors. 



Case 3Sro. 7,318. 

The J. G. PAINT. 

[1 Ben. 545.] i 

District Court, S. D. New York. Nov., 1867. 

Salvage Agkeejient— Eeasoxablexess: 

1. Courts of admiralty will not allow a salvor 
to take advantage of his situation and to avail 
himself of the calamities of others to drive a 
bargain; but they will enforce a contract made 
for salvage service and salvage compensation, 
where the salvor has not taken advantage of his 
power to make an unreasonable bargain. 

2. Under the circumstances of this case, an 
agreement to pay to a steamboat §3,000 for tow- 
ing a vessel worth $8,000, with a cargo of sugar, 
for twenly-seven hours, was sustained by the 
court. 

In admiralty. 

Beebe & Donohue, for libellant 

E. H. Owen, for bark. 

D. D. Lord, for cargo. 

BI/ATOBGFOUD, District Judge. This is a 
libel for salvage, filed by Charles Loveland, 
master and part owner of the steamer Em-e- 
ka, on behalf of himself and all others inter- 
ested, against the bark J. G. Paint and her 
cargo. The bark is a British vessel, and 
was on a voyage from St. Jago de Cuba to 
New York, with a cargo consisting of 640 
hogsheads, 205 - barrels, 33 boxes, and 10 
tierces', of sugar. She is 340 tons burthen, 
new measurement, and is two years old, and 
was worth about §8,000 in United States^ 
currency at the time of the salvage service. 
It does not appear what was the value of her 
cargo. On the 30th of March, 1S67, about 
6 o'clock a. m., the bark was at anchor in 
six fathoms of water, about four miles east 
north-east from Absecom light on the New 
Jersey coast. She had been blown oflC from 
pilotage ground, while looking for a pilot to 
bring her into the port of New York, eight 
days before, and had lost her rudder in a 
gale at that time. For two days afterwards 
she continued to lie to, and then she fell in 
with a brig, to which she made a signal by 
setting her colors union down. The brig 
took off from her the women and children, 
and a sick sailor, and sailed in company 
with her for some time. The bark sailed 
on the wind and steered by her sails, but 
she could not steer by them when oft" the 
wind. After a time the brig took the bark 
in tow, as the wind was light, the bark being 
then about 15 miles to the southward and 
westward of Cape May, and intending to go 
in to Hampton Eoads as the nearest port. 
It then became calm and both vessels came 
to anchor, land being visible. Subsequently 

1 [Reported by Robert D. Benedict, Esq., and 
Lere reprinted by permission.] 
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the Tvind came out from west north-west, 
blowing off shore, and the vessels sailed in 
company along the shore out of sight of land, 
on a course north or north north-east, close 
to the wind, with their port tacks aboard. 
No opportunity was afforded to try and 
steer the bark before the wind, or to wear 
ship. She was steered by her -sails. The 
brig afterwards got astray, but the bark 
kept on her course, and got out a spar to. 
assist in steering. The brig found the bark 
again and the two sailed in company, the 
wind being steady and blowing favorably. 
The bark was obliged to sail in such direc- 
tion as she could, when on the wind. The 
wind getting light again, the brig took the 
bark in tow again, and land was made, 
which the brig took to be Cape Henlopen, 
and the bark thought was Absecom. The 
latter idea proved to be the correct one. The 
bark came to anchor there, although the 
weather was fine and the wind favorable 
for continuing her course to Sandy Hook, 
for the reason that the brig Insisted, even 
after the light on shore was set on the even- 
ing of the 29th of March, that the light was 
Cape Henlopen light, and not Absecom light. 
The brig let go of the bark and stood off, 
and at sunrise the next morning was i) 
miles east south-east from the bark, hull 
down. 

At 6 o'clock on the morning of the 30th, 
the steamer, being on a voyage from New 
York to Little Egg Harbor, (between which 
place and New York she was a regular trad- 
er,) and being at the time about 2 miles off 
from the bar at the entrance of the inlet, 
and 30 miles from her dock at Little Jflgg 
Harbor, saw the bark lying at anchor, about 
7 or 8 miles south of the bar, and believing 
her to be in distress, ran down to her. When 
the steamer came within 2 miles of the 
bark, she saw on the bark a signal of dis- 
tress, being a flag set union down half way 
up the peak. The steamer reached the bark 
about 8 o'clock a, m. The bark, on being 
hailed from the steamer, said that she want- 
ed assistance, and her master asked the 
captain of the steamer what he would charge 
to tow the bark to the Delaware breakwater. 
The captain said, that he would not tow her 
to the breakwater, but would tow her to 
New York. The master then asked, what 
he would charge, and, at the request of the 
captain, .went on board of the steamer. 
The captain there told the master, that he 
would tow him to New York for $4,000. 
The master said that he would not give it, 
but would let the bark go ashore first, and 
offered $2,000. The captain refused that, 
and the master started to return to the 
bark. Either before the master left the 
steamer, or after he got into the small boat, 
the captain said he would take §3,000. The 
captain's versioa is, that the $3,000 offer was 
made before the master left, that the master 
refused it and started to return to the bark, 
and the steamer started her screw ahead to 



leave, and that the master, when he got a 
short distance off, said he would give the 
$3,000. The master's version is, that, after 
his offer of $2,000 was refused, he got into his 
boat to leave, that then the $3,000 offer was 
made, that he retm-ned to the bark without 
making a bargain and consulted his mates, 
and that all concluded to give the $3,000. 
The clerk of the steamer drew a written 
agreement, which the master signed on board 
of the steamer, whereby the master promised 
to pay to the steamer or her ownei's, in one 
month, $3,000 for towing the bark from Abse- 
com to New York. This agreement, so sign- 
ed, was delivered to the captain. The 
steamer took the bark in tow at first by a 
hawser behind, but, after about an hour, 
took her alongside, and thus towed her to 
New York, and anchored her off the Bat- 
tery. She was towed for twenty-seven hours. 
The steamer had from a quarter to a half 
of a ton of coal left when she arrived at 
New York. Little Egg Harbor bar is UO 
miles from New York. The usual time of 
the trip of the steamer, from New York to 
where she was when she turned aside to go 
to the bark, was about 10 hours. Her con- 
sumption of coal was 7 or 8 tons for 14 or 15 
hours running. The steamer was worth 
$22,000, and had on board at the time 20 
tons of cargo, destined for Little Egg Har- 
bor, which she subsequently delivered there 
and collected freight for. 

The captain of the steamer says, that the 
wind was west south-west, and blowing hard 
when he reached the bark; that it was misty 
when he took her in tow; that he thought 
she would go on the beach in an east wind 
if she did not take his offer; that it was 
50 or 60 miles nearer to the breakwater than 
to New York, but he could not have gone 
to the breakwater and back sooner than to 
New York and back, because of the head sea; 
and that he could not, for want of coal, have 
got the bark to the breakwater. 

The master of the bark says that, when 
the steamer reached him, the wind was light 
off shore, but it looked as if they were going 
to have a storm; that, if the wind had 
blown on shore, there would have been 
danger; that there was not any time after 
the bark lost her rudder when she was per- 
fectly unmanageable; that he does not con- 
sider a vessel without a rudder safe; that, 
if he had been on a lee shor^ he would 
have had to trust entirely to his anchors, 
and, if his ground tackle had given way, 
he would have gone ashore; that, with the 
wind right on shore, there would not have 
been much salvation; and that the place where 
the bark was anchored was a dangerous 
place. The mate of the bark testifies that 
if, at the place wha-e the steamer found 
the bark at anchor, the wind had changed 
to blow on shore, there would have been 
danger of going ashore, if the anchors had 
failed to hold. The bark did not leak, and 
was not otherwise disabled than by the- 
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loss of the rudder. Wlieii the steamer ar- 
rived at New York with her, the wind was 
south-east, and it was storming, and had 
been so for three or foiu: hours. 

The answer of the bark does not set up 
that any unfair advantage was taken of the 
circumstances in which the bark was found, 
to exact from her an unreasonable contract, 
or that the price agreed to be paid for the 
service was more than the salvage service 
was worth. It sets up, that the master 
asked the captain of the steamer what he 
would ask to tow the bark to the break- 
water; that the captain refused to tow her 
to the breakwater, but said he would tow her 
to New York for $4,000; that, after some, 
negotiation on the subject, the master agreed 
to give §3,000 to be towed to New itork, 
which was accepted; that, while the claim- 
ants of the bark do not admit that such 
service was worth 53,000, yet,, as the master 
agreed to pay that sum, they, so far as re- 
spects the bark and freight, are willing to 
abide by the contract; that, nevertheless, if 
the court shall not consider such sum just 
and reasonable, as respects the owners of the 
cargo, then the claimants of the bark desire 
to have the benefit of any reduction thereof; 
and that such contract was made for the 
benefit of the cargo as well as of the vessel, 
and the cargo is bound to contribute and 
pay its just proportion of such salvage serv- 
ice. 

The answers of the claimants of the cargo 
deny that the service was worth $3,000, and 
allege that the agreement to pay the same 
was improperly exacted out of the master of 
the bark, by taking advantage of the pe- 
culiar circumstances in which he was placed, 
and that it should not be enforced against 
the cargo, although they say they are willing 
to pay a reasonable and liberal compensation 
for the trouble, labor and services of the li- 
bellant, and for the assistance of the steamer, 
and tliey claim that a proper proportion 
should be paid by the owners of the bark 
and her freight. 

It is well settled that courts of admiralty 
will not allow a salvor to take advantage of 
his situation, and to avail himself of the 
calamities of others to drive a bargain; but 
yet they will enforce a contract made for 
salvage service and salvage compensation, 
where the salvor has not taken advantage of 
his power to make an unreasonable bargain. 
Post V. Jones, 19 How. [60 U. S.] 160; The 
Emulous [Case No. 4,480]; The A. D. Patchin 
[Id. 87]. 

After a careful consideration of all the 
facts in this case, I am imable to come to the 
conclusion that the sum agreed upon, $3,000, 
is an unreasonable compensation for the serv- 
ice rendered, or that the agreement to pay 
it was made under such circumstances that 
the sum fixed by the agreement ought not 
to be taken as the measure of the salvage 
compensation. I therefore award to the li- 
bellant the sum of $3,000 as such compensa- 
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tion, with interest from April 30th, 1867, 
the amount to be apportioned between the 
vessel and the cargo by a commissioner, on 
a reference for that purpose, if such appor- 
tionment is not otherwise fixed by the par- 
ties. 



J. H. GAUTIER, The. See Case No. 6,399. 



Case "No. 7,319. 

The J. H. GAUTIER. 

The HERBERT MANTON. 

[5 Ben. 469; i 11 Am. Law Reg. (N. S.) 769; 

5 Am. Law T. Rep. 87; 15 Int. 

Rev. Rec. 39.] 

District Court, S. D. New York. Jan., 1872.2 

Collision in East River — STEAMioa aitd 

SOHOOJIEB — ^TOTVBOAT AND TOTT. 

1. A canal-boat loaded with coal was towed 
on the port side of a tug, bound to Astoria. The 
tug went up the channel between Blackwell's 
Island and New York, and, when above the is- 
land, headed across for the dock at Astoria. A 
schooner coming down from Hell Gate, after 
passing Hallett'a Point, took a course to go 
down tiie channel between Blackwell's Island 
and Long Island, which course brought her con- 
tinually nearer the shore as she approached the 
dock at Astoria. The tug, as she approached the 
dock, headed more nearly parallel with the end 
of the dock, on a port helm, and, seeing that 
there was danger of a collision with the schooner, 
blew one whistle, and stopped and backed. The 
schooner did nol change her course, and struck 
the canal-boat a glancing blow on the port side, 
and sunk her, the canal-boat being so near the 
dock that the schooner came against the end of 
the dock. The owners of the canal-boat and her 
cargo filed a libel against both the tug and her 
schooner: Meld, that the tug and the canal-boat 
must be considered as one steam vessel, as 
against the schooner. 

[Cited in The L. P. Dayton, 120 TJ. S. 351. 
7 Sup. Ct. 574; The Fred. W. Chase, 3l 
Fed. 96.] 

2. Therefore, the case was brought within the 
15tii and 18th rules for avoiding collisions. 

3. The schooner was, therefore, not in fault 
in keeping her course, and the tug was in fault 
for not avoiding her, and was liable for all 
the damages. 

In admiralty. 

T. Scudder and B. D. Benedict, for libel- 
lauts. 

W. R. Beebe and C. Donohue, for the tug. 

B, H. Owen and B. L. Owen, for the 
schooner. 

BLATOHFORD, District Judge. These 
two suits are tried together. The libellants 
in the first suit, as owners of the canal- 
boat Gettysburg, and the libellants in the 
second suit, as owners of the cargo of coal 
laden on board of said canal-boat, bring 
these suits, each of them against the steam- 
tug J. H. Gautier and the schooner Herbert 
Manton, to recover damages for the total 

■ 1 [Reported by Robert D. Benedict, Esq., and 
hore reprinted by permission.] 
2 [Affirmed in Case No. 6,399.J 
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loss of the canal-boat and her cargo, through 
n collision which occuiTcd between the 
eanal-hoat and the schooner, on the 2Sth 
ot November, 1871, between nine and ten 
o'clock a. m., off the steamboat wharf at 
Astoria, Long Island, a short distance above 
the upper end of Blackwell's Island. The 
canal-boat was at the time in tow of the 
steamtug, being lashed to the port side of 
the steamtug. The tug and canal-boat had 
come from Twentj--Third street, New York, 
^nd were bound for the steamboat dock at 
Astoria, where the cargo of coal was to be 
discharged. They had gone up the channel 
between Blackwell's Island and ilanhattan 
Island. This required the tug, after reach- 
ing a point sufficiently far above the upper 
^nd of Blackwell's Island for safety, to 
swing around to starboard by porting, so as 
to head across the channel she had come 
up, and across the upper end of Black- 
well's Island, and across the channel be- 
tween Blackwell's Island and Long Island, 
±0 reach the dock at Astoria, and so as to 
present the port side of the canal-boat to 
vessels proceeding through Hell Gate 
ground Hallett's Point to New York. The 
tide was the last of the flood. The schooner 
went tlirough Hell Gate from the eastward, 
rounded Hallett's Point, and was proceed- 
ing on, with a view to enter the channel 
between Blackwell's Island and Long Is- 
land, when she came into collision, stem on, 
with the port side of the canal-boat, and 
the canal-boat and her cargo were totally 
lost. 

The libels allege, that the collision was 
x;aused by the carelessness and negligence 
of those in charge of the tug and schooner; 
that the tug was negligent in turning in to 
the dock ahead of the schooner, instead of 
allowing the schooner to pass clear between 
the tug and the docic, "as she would other- 
wise have done;" and that the schooner 
was negligent, in not keeping a proper look- 
out, in not sheering out to avoid the canal- 
boat, as she could have done, '-and in chang- 
ing her course back again after she had 
undertaken to pass outside." 

The answers of the tug allege, that the 
wind was free for the schooner; that, upon 
nearing Astoria, the tug and her tow headed 
in towards the dock to which she was 
bound, heading nearly or quite across the 
river, and, as she neared the dock, gradual- 
ly turning her head towards New York, so 
jas to bring the canal-boat next to the dock, 
and the head of all to the tide; that, while 
the tug and her tow were thus approaching 
the dock, and when they were a veiy short 
distance from it, and heading on it, the 
schooner was coming down through Hell 
Gate, bound to New York, having the wind 
free and a full-sail breeze, with the whole 
river to the New York shox*e side free for 
her navigation; that, as the schooner came 
on towards the tow, she ported, so as to 
throw her head off shore, and her course 



outside of the tug and canal-boat, and then 
suddenly kept away, as if to endeavor to 
force herself between the tow and the dock, 
from which the tow was then but a few 
feet distant, the tow being then turning 
its course towards New York, and at a time 
when it was impossible for the tug to avoid 
the schooner; that a warning signal was 
given, but the schooner kept on, and struck 
the canal-boat on the port side a glancing 
blow, both vessels at the time heading the 
same way substantially; and that, at the 
time of the collision, both the tow and the 
schooner were so near the dock that the 
schooner came up along the end of the 
dock, the canal-boat, at the time of the blow, 
being about the width of the schooner from 
the dock. 

The answers of the schooner allege,' that 
the collision ^vas caused solely by the fault 
of the tug and the canal-boat, in turning 
in to the dock, and in crossing the bows of 
the schooner in order to reach the same, in 
not stopping and allowing the schooner to 
pass along, and in not sheei'ing off and 
passing under the stern of the schooner, 
either of which movements could have been 
made without difficulty; that the schooner 
had a competent lookout, properly stationed; 
that she was lawfully prosecuting her voy- 
age when the tug and the tow approached; 
that she kept steadily on her course, as she 
was by law entitled to do, and did not 
change the same; and that the tug and the 
tow attempted improperly to cross her bows, 
and so threw themselves under her, and 
thereby received the injuries complained of. 

There is no good reason why the court 
should not apply to this case the rule prc- 
sci-ibed by article 15 of the steering and 
sailing rules in the act of April 29, iSG-t 
(13 U. S. Stat. 60), which is, that "if two 
ships, one of which is a sailing ship and the 
other a stLamship, are proceeding in such 
directions as to involve risk of collision, the 
steamship shall keep out of the way of the 
sailing ship," and the further rule prescrib- 
ed by article IS, that where, by article 15, 
"one of two ships is to keep out of the way, 
tha otiier shall keep her course, subject to 
the qualifications contained" in article 19. 
It is manifest that negligence caused this 
collision, that the canal-boat was without 
fault, and that either the tug or the schooner 
or both of them, were in fault. As respects 
the schooner and her duty towards the tug 
and her tow, lashed as the tow was to the 
side of the tug, and not towed behind by a 
hawser, the tug and the tow must be regard- 
ed as one vessel, and that a steam vessel. 
It was the duty of the tug to avoid the 
schooner, and it was the duty of the schoon- 
er to keep her course. The schooner had a 
right to select, after passing Hallett's Point, 
a course, in the then state of the tide and 
the wind, which would be most favorable 
for the prosecution of her voyage to New 
York. It is in evidence that such course 
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was a course, atter rounding Hallett's Point, 
approacliing towards the Long Island sliore, 
at an angle, so as to go down through the 
channel between Blackwell's Island and 
Long Island. She adopted that course and 
kept it. Such course would naturally cany her 
comparatively near to the dock at Astoria, 
and would cause her, after rounding Hal- 
lett's Point, to approach nearer all the time 
to the Long Island shore. There is no war- 
rant in the evidence for the conclusion that 
the schooner, at any time after rounding 
Hallett's Point, ported or turned her head 
to starboard. The' schooner had a right to 
rely on the rule of navigation, and to sup- 
pose that the tug would stop in time, and 
not attempt to cross the bows of the schoon- 
er. But the tug kept on until, seeing there 
was danger, she blew one whistle and stop- 
ed and backed, but at too late a time. The 
schooner, in the jaws of peril, and to ease 
her blow against the canal-boat, starboard- 
ed, when a collision was inevitable, and but 
a moment before it occurred, and fell off a 
little, so that the concurring forward mo- 
tion of the three vessels and the action of 
the tide brought them all near to the dock. 
It is impossible not to see that there was 
no fault in the schooner, and that the col- 
lision was caused by the fault of the tug 
in not stopping sooner and going under the 
stem of the schooner. There was abundant 
room for her to do this, and no excuse for 
not doing so. 

There must be a decree for the libellanfs 
in each suit against the tug, with costs, 
with a reference to a commissioner to ascer- 
tain the damages, and the libel must be dis- 
missed in each suit as to the schooner, with 
costs. 

[Subsequently, on appeal to the circiiit court, 
this decree was affirmed, with costs. Case ISo. 
0,399.] 

Case KTo. 7,320. 

The J. H. STABIN. 

[15 Blatchf. 473; 45 Conn. 585; 8 Reporter, 
293.] ?■ 

Circuit Court, D. Connecticut. Jan. 24, 1879. 
Wharfage. 
1. A vessel, in January, February and March, 
1877, received and discharged cargo, in New 
Haven, at a wharf called the Derby Railroad 
wharf, which was within 416 feet of the wharf 
belonging to the libellant, "The contractors to 
rebuild and support Union wharf and pier in 
Kew Haven," but more than three rods distant 
to the east of it, and abutted on a wharf called 
the Basin wharf, and ran outwardly from 
it in a southeasterly direction, and about in 
a line parallel with the libellant's wharf. A 
great part of the cargo so received and dis- 
charged was carted upon and over the libellant s 
wharf and that part of the Basin wharf lying be- 
tween the Derby Railroad wharf and the libel- 
lant's wharf. The Basin wharf abutted on the 
libellant's wharf on the east side thereof. The 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission, 
8 Reporter, 293, contains only a partial report.] 
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Basin wharf and the libellant's wharf were each 
of them used as a free public highway, to pass 
and repass upon. The libellant brought a suit 
in rem, in admiralty, against said vessel, to re- 
cover, in respect of said goods so carted over" 
the libellant's wharf, to and from said vessel, the 
same wharfage as if said goods had been origi- 
nally laden upon, or unladeu from, said vessel^ 
while lying immediately along side of the libel- 
lant's wharf: Held, that the libellant was enti' 
tied to recover. 
[The Gilbert Knapp, 37 Fed. 213.] 

2 The case of Union Wharf Co. v. Heming- 
way, 12 Conn. 293, examined. 

8. The libellant's rights are not varied by the 
fact that the Basin wharf was connected witii 
the main land by the filling m of the canal basin, 
or by a route passing eastward. 

[Appeal from the district court of the Unit' . 
ed States for the distiict of Connecticut.] 

This was an appeal by the claimant, in a 
suit in rem, in admiralty, from a decree of 
the district court in favor of the libellant- 
The decision of the district court (SHIPMAN, 
J.) was as follows: 

This is a libel in rem against the steam- 
boat J. H. Starin, to enforce a lien upon said 
steamer for the amount of wharfage alleged 
to be due the libellant, for or on account of 
said steamer and its cargo. In December, 
1731, the proprietors of common and undi- 
vided lands in the town of New Haven, at 
a legal meeting, granted to such of their 
members as should undertake to meet the 
expense thereof, liberty to erect and forever 
maintain a wharf, on the flats, thirty feet 
wide, of such course as the said grantees 
might select At a meeting of said pro- 
prietors, in December, 1732, it was voted, 
that they would not allow any wharf to be 
erected within three rods on the eastern 
side of such wharf as might be erected pur- 
suant to the grant of the year preceding. 
An association was afterwards formed, 
which built a wharf such as was authorized 
by the first vote, and thereafter demanded 
and received wharfage from all parties us- 
ing the same, from the year 1746 down to 
its incorporation in 1760. In 1760, an act of 
incorporation was obtained, by the name of 
"The Union Wharf Company in New Ha- 
ven." In 1801, the wharf extended south- 
erly from near the foot of Fleet street to- 
wards a certain pier which had been built 
in the harbor of said town, about a third of 
a mile beyond the end of said wharf. In 
1801, the owners of said wharf and pier ob- 
tained another and further charter from this 
■state, by the same name, and was thereby 
empowered to contract for the rebuilding^ 
and- extending of said wharf and pier, in 
such manner as it should direct, and to as- 
sign to any parties contracting for the same 
the right to collect wharfage upon or by 
reason of said wharf and pier. In 1802, a 
contract was made by this Union Wharf 
Company with certain individuals to re- 
build and extend the wharf, and, in 1810, 
the general assembly incorporated said in- 
dividuals under- their present name of "The 
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Contractors to Rebuild and Support Union 
Wharf and Pier in New Haven," giving to 
them the rights and privileges of the Union 
TVharf Company. The last-named corpora- 
tion, which is this libellant, soon thereafter 
rebuilt and extended said wharf and pier, 
according to the said contract; and, in con- 
sideration thereof, prior to the first Tues- 
day of October, 1815, received from the 
first-named corporation, pursuant to the 
charter of the latter, an assignment of the 
income thereafter to accrue from the said 
wharf and pier, and the right to collect all 
the wharfage thereafter to acci"ue, by rea- 
son of the use of the same, in any manner, 
by any parties, from time to time. In 1815, 
the general assembly, by an amendment of 
the charter of the libellant, granted to it the 
right of collecting wharfage, at certain 
rates, in said amendment specified, and the 
libellant has ever since demanded and col- 
lected wharfage, according to the rates so 
established. By the charter of the libel- 
lant, as thus amended, it is provided, that 
the wharfage due for or on account of any 
ship or vessel, or the cargo thereof, shall 
be and remain a lien on such ship or vessel 
until the same shall be discharged; and that 
all goods landed from or put on board coast- 
ing vessels shall pay certain rates of wharf- 
age, in said amendment specified, as afore- 
said, as respects most commodities of or- 
dinary use, and, as to all other articles not 
enumerated, in the same proportion as those 
so enumerated; and that vessels, owners, 
masters, and goods are liable for wharfage 
for the use of said wharf or pier. In the 
year 1826, the said Union Wharf Company 
and the libellant entered into an agreement 
with the Farmington Canal Company, a cor- 
poration chartered by said state, whereby 
said canal company was authorized to con- 
struct a canal basin on the east side of said 
wharf, and to enclose the seaward side 
thereof by an embankment, or wharf, run- 
ning from the main land near the foot of 
Brewery street to the east side of said 
Union wharf; and it was further agreed, 
that said canal company should forever keep 
in repair said part of the east side of said 
Union wharf to be thus Included in their 
said basin, and that the canal-boats and 
their lading, transported up and down the 
canal within said basin, should be free from ■ 
wharfage from said Union wharf; but that 
all powers and rights not therein especially 
granted should be retained by the libellant. 
The committee of the proprietors of common 
and undivided lands in said town also- then 
granted to said canal company the right to 
construct said basin and embankment, on 
condition of the execution of said agree- 
ment, and with reference thereto. Said 
canal company soon thereafter constructed 
said basin and embankment, in manner 
aforesaid, but afterwards, to wit, in the 
year 1836, ceased to do business; and, prior 
to the first day of January, 1848, all the 



rights of said canal company, in and to said 
canal basin, passed, by due conveyance, to 
the Xew Haven and Northampton Company, 
a corporation incorporated by said state. 

Said New Haven and Northampton Com- 
pany, by their deed dated the twenty-fourth 
day of March, 1848, conveyed to the New 
York and New Haven Railroad Company, 
a corporation incorporated by said state, 
all their rights in and to all of a described 
part of said former canal basin, compris- 
ing that portion of said former canal ba- 
sin opposite to which the Derby Railroad 
wharf, hereinafter described, has been re- 
cently built, which said basin was then dis- 
used; which said deed is recorded in the 
land records of said town of New Haven, 
volume 120, page 575. Afterwards, by deed 
dated the seventh day of September, 1848, 
the libellant and said Union Wharf Com- 
pany, party of the first part, granted and 
conveyed to said New York and New Haven 
Railroad Company, party of the second part, 
the liberty and right to cross said wharf 
with its railroad, and to fill up a certain 
part of the flats adjoining the east side of 
said wharf, within the limits of said canal 
basin, down to a point seven hundred and 
thirty-one feet southerly from the libellant's 
well at the head of said wharf, subject, nev- 
ertheless, to certain reservations, terms, and 
conditions, a part of which conditions being 
as follows: "Provided, however, and the 
foregoing grants and consent are upon the 
express conditions following, namely, that 
the said party of the first part shall, at all 
times, have and enjoy, and they do hereby 
reserve to themselves, the right, liberty, and 
power to collect and receive, on all goods, 
merchandise, and articles, landed by water 
or taken oft' by water on and from all the 
wharf or whai-ves, or embankments, piers 
or bridges, belonging to, or constructed or 
occupied by, said party of the second part, 
and connected with said Union wharf on ei- 
ther side thereof, the same rate of wharf- 
age as is now collected and received, by 
said pariy of the first part, on goods landed 
or taken off by water on and from the 
wharves attached to and connected with 
said Union wharf on the west side thereof: 
except on such goods, merchandise, and ar- 
ticles as are carried up or brought down in 
the cars of said party of the second part, 
without otherwise coming on to the said 
Union wharf, and except, also, on such 
goods and articles as are to be used for 
railroad purposes on the said railroad." 
And the said New York and New Haven 
Railroad Company did, in the same deed, 
covenant and agree as follows, to wit: 
"And the said party of the second part, in 
consideration of the premises, do hereby 
promise, covenant, and agree, to and with 
the said party of the first part, that the 
said party of the first part shall, at all times, 
have and enjoy the said right, liberty, and 
power of collecting and receiving wharfage, 
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so as aforesaid reserved by said party of 
the first part; and tliat tliey, said party of 
the second part, -will faithfully observe, per- 
form, and comply Tvith, all and singular the 
conditions hereinbefore expressed, as the 
conditions upon which said grants and con- 
sent are given and made, according to the 
true intent and meaning of the same;" 
•which said deed is recorded in the New Ha- 
ven land records, volume 127, page 260. 
Afterwards, to wit, by deed dated July 19th, 
1852, by them well executed, the libellant 
and said Union Wharf Company further 
granted to said railroad company permission 
to fill in the residue of said flats within said 
basin, on certain terms and conditions. The 
portion of said deed which is material to 
this ease is as follows: "That the said par- 
ty of the first part, in consideration of the 
covenants and agreements hereinafter con- 
tained, and which, on the part of the said 
party of the second part, are to be done and 
performed, doth hereby give and grant unto 
the said party of the second part liberty and 
permission to fill up their railroad embank- 
ment, on the east side of the said Union 
wharf, to extend southerly to the south side 
of Basin wharf (so called) from the termina- 
tion of their former grant; which termina- 
tion of their former grant was distant seven 
hundred and thirty-one feet southerly from 
the well belonging to said party of the first 
part at the head of said Union wharf, and to 
adjoin their said railroad embankment to 
the east side of said Union wharf, along the 
whole length thereof, from said termina- 
tion of their former grant to the south side 
of said Basin wharf: provided, however, 
and the foregoing grant and permission is 
upon the express condition and with the 
reservations following, namely, that the said 
paity of the first part shall, at all times, 
have and enjoy, and they do hereby reserve 
to themselves, the right and liberty to col- 
lect and receive the same rates of wharfage 
on all the said railroad embankments or 
wharf which may be built within the above 
mentioned limits, for which permission is 
given as aforesaid, and also on and from 
that part of the said Basin wharf which ex- 
tends for a distance of four hundred and 
sixteen feet of the length of said Basin 
wharf from Its junction with said Union 
wharf, and also on all wharf or wharves 
which may be constructed or attached to 
said Basin wharf, .within this distance of 
four hundred and sixteen feet, as is collected 
and received by said party of the first part 
on said Union wharf; (except on such goods, 
merchandise, and articles as are carried up 
or brought down in the cars of said party of 
second part, or in cars of other railroads 
running in connection with said railroad, 
without otherwise coming on to said Union 
wharf, and except, also, on such goods and 
articles as are to be used for railroad pur- 
poses on the said railroad.") "And the said 
party of the second part, in consideration of 



the premises, do hereby promise, covenant, 
and agree, to and with the said party of the 
first part, that the said party of the second 
part will now, at the time of the execution 
of this contract, pay to said party of the 
first part the sum of twenty-five hundred 
dollars; and, further, that the said party of 
the first part shall, at all times, have and 
enjoy the said right and liberty of collect- 
ing and receiving wharfage, in the manner 
and upon the several wharves as hereinbe- 
fore reserved and specified; and, further, 
that they, the said party of the second part, 
will faithfully observe, perform, and com- 
ply with, all and singular the conditions 
hereinbefore expressed, as the conditions 
upon which said grant and permission is 
given and made, according to the true intent 
and meaning of the same." 

Under the permission granted in said deeds 
to said railroad company, the part of said 
canal basin contiguous to' the easteiiy side of 
said whai'f was, prior to January 1st, 1874, 
by said company filled up solid with the 
main land, down to the line of said Basin 
wharf, so that all immediate access by water 
to the easterly side of Union wharf, north of 
Basin wharf, a distance of about 1,500 feet 
in length, was barred. Union wharf is about 
3,500 feet long. The greater part of the old 
canal basin was thus filled up, and became a 
raik'oad-yard, intersected with tracks for the 
use of a railroad. Teams can not pass and 
repass to the town over said railroad-yard, 
but gain access to and depart from Basin 
wharf, as previously, either over Union 
wharf on the west or by way of Brewery 
street on the east. There is a strip of wa- 
ter within the eastern end of Bashi wharf, 
not yet fiUed in, of 300 feet in width in 
some places. Lighters enter this part of the 
old basin, under a bridge at the eastern end 
of Basin wharf. Formerly, vessels entered 
the basin through gates in Basin wharf. 
The gates at the western end were walled 
up about the year 1848. Afterwards, and 
before 1874, all rights, franchises, property, 
and obligations of the New York and New 
Haven Railroad Company became legally 
vested in the New York, New Haven and 
Hartford Railroad Company, a corporation 
incorporated by this state. This company per- 
petually leased to the New Haven and Derby 
. Railroad Company a right to use, and occu- 
py with tracks, a strip of the land mention- 
ed in the first described deed, opposite and 
adjoining the wharf hereinafter mentioned, 
and afterwards there was erected, in 1874, 
by said Derby Railroad Company, daiming 
under said New York, New Haven and Hart- 
ford Railroad Company, or by some person 
claiming tmder said Derby Railroad Com- 
pany, a wharf, attached to the south side of 
Basin wharf, and extending southerly toward 
the channel, and running parallel to said 
Union wharf, and within four hundred and 
sixteen feet ttiereof and more than three rods 
therefrom, access to which is to be had only 
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by going over said Basin wliarf. Tlie land 
end of this wliarf abuts upon Basin wliarf 
at a point wliere tlie canal basin has been 
filled up solid with the main land. Access 
by teams to this wharf is gained solely by 
means of Union wharf or Brewery street, 
which are at the two ends of Basin wharf, 
and' thence over Basin wharf. At all times 
since the original construction of Basin 
wharf, the libellant has claimed the right to 
wharfage on all goods landed by water on 
any wharf within the limits aforesaid, and 
transported over said Basin wharf to or from 
said Union wharf; and has, from time to 
time, collected large sums as wharfage on 
goods so transported; and has vindicated its 
right to the same by the judgment of the 
supreme court of aTors of said state, in a 
suit brought by this libellant against one 
Hemingway, reported in the twelfth volume 
of Connecticut Reports, page 293. Hereto- 
fore, to wit, on the last day of January, the 
first three days of February, and the twenty- 
first and twenty-second days of March, 1877, 
the said steamer, the J. H. Starin, being a 
packet-boat plying daily between the port of 
New 3Biiven and the port of New York, lay, 
during such parts of such days as she was 
in this port, at said Derby Raihroad wharf, 
and within four hundred and sixteen feet 
of said Union wharf, receiving and dischar- 
ging freight and passengers. On said days, 
she discharged and received on board a large 
quantity of goods, as freight, a great part of 
which were carted upon and over said Union 
wharf and said pai-t of said Basin wharf 
lying between said Derby Railroad wharf 
and said Union wharf. If said goods, so 
carted on said days upon and down said 
Union wharf, and thence over said Basin 
wharf, to, upon and up said Union wharf, 
had been originally laden upon or unladen 
from said steamer while lying immediately 
alongside of said Union wharf, the libeUant 
would have been entitled to charge, demand, 
and collect wharfage thereon. The Union 
wharf is partly occupied by stores, and is a 
highway which is freely used by the public 
as it has need to do business at the stores or 
at the vessels lying upon the wharf, or to 
■ pass and repass for any purpose whatever, 
but is kept in repair solely at the expense of 
the libeUant. Basin wharf is a public high- 
way. The claimant, John H. Starin, is the 
owner of the steamboat J. H. Starin, and has 
been, for some years past, regularly, a com- 
mon carrier between New Haven and New 
York, by means of said vessel, and has lat- 
terly occupied, with said vessel, the wharf 
known as the Derby Railroad wharf, or 
Starin's wharf- All the allegations of fact 
contained in the various paragi-aphs of the 
libel are true. There are no substantial facts 
in dispute between the parties. All the im- 
portant facts were proved by documentary 
evidence. 

The question in dispute is one of law, and 
is, whether, under and by virtue of the 



charter of the libeUant, and the various con- 
tracts and agreements which were made be- 
tween it and the parties imder whom the 
claimant occupies his wharf, the libeUant is 
entitled to wharfage upon goods landed by 
water or taken off by water at said Derby 
Railroad wharf, and ti'ansported across Un- 
ion wharf, for purposes of import or export. 
About the year 1S37, and before the canal 
basin was filled up, one Hemingway owned, 
with others, a line of packets, running to and 
from New Haven and New York, and also 
occupied a warehouse on the west side of 
Union wharf. These packets discharged 
their cargoes at the Basin wharf, (which was 
the seaward rim of the canal basin), more 
than three rods from the libellant's wharf; 
"and the goods thus landed upon Basin 
wharf were transported across the plaintiff's 
(libellant's) wharf to the defendant's (Hem- 
ingway's) store, or upon the plaintiff's wharf 
to the main land, and were, in like manner, 
transported and shipped, by means of the 
Basin wharf, into said packets." Suit was 
brought, before the superior com't of this 
state, by the libellant, against Hemingway, 
to test its right to wharfage upon cargoes 
thus transported across Union wharf. The 
case went to. the supreme court of errors of 
this state (Union Wharf Co. v. Hemingway, 
12 Conn. 293), and was decided in favor of 
the libellant. The decision was placed upon 
two grounds: First. The users of Union 
wharf, for the pux-pose of importing or ex- 
porting goods, were under obligation to pay 
a compensation therefor, called wharfage, 
whether such goods were du-ectly landed up- 
on the wharf, or were removed thither for 
the purpose of reaching their place of destina- 
tion. The court say: "It has not been de- 
nied, but that, if goods imported were land- 
ed at a pier, and then transported in a boat 
or on the ice, to this wharf, and landed there, 
or transported over it, they would have been 
subject to wharfage; and, if another wharf 
had been built four rods distant, and goods 
imported were landed thereon, and then 
brought on to this wharf, upon the same 
principle, they must have been subject to 
wharfage. If such a wharf had been extend- 
ed to the main land, the owners of this wharf 
could not complain, although it deprived them 
of much of their profits; because they must 
have known originaUy, that they were lia- 
ble to this competition, and they were willini? 
to risk it But, as this wharf was erected 
for the accommodation of the importers and 
shippers of goods, it is but reasonable that 
those who used it for that purpose should 
make compensation therefor; and, although 
the goods imported or shipped might first 
rest upon a pier, or upon the ice, or even an- 
other wharf, yet, if they were placed upon 
this wharf for the purpose of reaching their 
place of destination, we think there is noth- 
ing in the fact that they were first placed 
upon another wharf, more than upon a pit-r 
or the ice, which would exempt them from 
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wharfage. They obtained the very accom- 
modation which this wharf was designed to 
give— a landing upon a structure connected' 
with the main land," Second. Such right 
to demand wharfage upon goods transported 
over the Union wharf was expressly reserved 
by the libellant in its grant to the canal com- 
pany of the right to connect the seaward rim 
of the canal basin with Union wharf. After 
this decision, wharfage was collected upon 
all goods landed upon Basin wharf and trans- 
ported across Union wharf. This judicial 
construction of the libellant's charter, and 
of its contract with the canal company, has 
been the acknowledged law since 1S37. This 
court has no disposition to attempt to vai*y 
the construction which the supreme court of 
this state has given to a charter granted by 
the legislature of the state, or to vary rights 
to property, having a permanent locality, 
which have been sustained by the highest 
state court, and which have been acquiesced, 
in for many years. Swift v. Tyson, 16 Pet. 
[41 U. S.] 1; Townsend v. Todd, 91 U. S. 452. 
The claimant occupies his wharf by virtue 
of grants from the Hbellant, which expressly, 
and as a part of the conditions of the grants, 
reserve to said corporation the wharfage 
rights which were declared by the supreme 
court of the state to belong to the libellant, 
and which reservation was expressly admit- 
ted by the grantees, in their contracts with 
the libellant, to be a part of the terms upon 
which the grants were made. In 1848, the 
New York and New Haven Railroad Com- 
pany succeeded to the rights of the canal 
company in and to that_part of the canal 
basin opposite to which &e Derby wharf is 
huUt, and obtained from the libellant the 
liberty to fill up a portion of the canal basin, 
upon the condition that the libellant should 
coUeet, on all goods landed by water or taken 
off by water on and from the wharves of 
the railroad company which were connect- 
ed with Union wharf, the same rate of 
wharfage as was then collected on goods 
landed or taken off hj water on and" from 
the wharves on the west side of Union wharf 
and attached thereto, subject to specified ex- 
ceptions. The railroad company covenanted 
that such reserved right of wharfage should 
at all times be had and enjoyed by the libel- 
lant. In 1852, a fuither grant was made to 
the same railroad company by the libellant, 
upon substantially the same condition, so far 
forth as relates to wharves to be constructed 
and attached to Basin wharf, within a dis- 
tance of ioxir hundred and sixteen feet east 
of Union wharf, and the same covenant was 
entered into by the railroad company. The 
Derby Railroad Company are the lessees of 
the successors of the New York and New 
Haven Railroad Company. The wharfage 
rights which were declared by the supreme 
court of errors to belong to the libellant 
have thus been the subject of contracts be- 
tween the grantors or licensors of the claim- 
ant and the libellant; and, for a Valuable 
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consideration, those under whom the claim- 
ant has title have covenanted that such rights 
shall be, at all times, enjoyed by the libel- 
lant It is not, perhaps, now important to 
inquire whether, because the claimant's 
wharf is attached to the main land, he should, 
in the absence of an agreement, have the 
right of transporting goods over Union wharf 
free of wharfage, inasmuch as his wharf 
was attached to the main land upon the ex- 
press condition and agreement that wharf- 
age should be paid upon all goods transported 
from or to it over Union wharf. His wharf 
became connected with the land only by the 
permission of the libellant, upon the condi- 
tion that the rights which existed before 
the basin was filled up should be reserved. 
But it may be remarked, that the claimant 
is a necessary user of Union wharf for the 
purpose of landing and receiving cargoes. 
Unless goods are transported through Brew- 
ery street, Union wharf must be used; and, 
for such use, it is held, in the Hemingway 
Case, that the libellant is entitled to wharfage. 
"Goods brought by water, and landed on or 
transported over the plaintifiE's wharf, for the 
place of their destination, can not free them- 
selves from wharfage, by resting upon a pier, 
or the ice, or even another wharf. They can 
not be said to be landed, in the one case, 
more than in the other." 12 Conn. 302. Un- 
der the decision in the Hemingway Case, and 
the contracts, I do not think that the libel- 
lant has a right to collect wharfage upon the 
vessels which may lie at the Derby wharf. 
Let a decree be entered for the libellant, and 
a reference to a commissioner to ascertain 
the amount of wharfage due upon the goods 
specified in the twenty-first and twenty-sec- 
ond paragraphs of the libel, which were trans- 
ported over Union wharf. 

Simeon E. Baldwin, for libellant 
George H. Watrous, William B, Wooster, 
and Morris F. Tyler, for claimant. 

BLATOHFORD, Circuit Judge. The facts 
of this case are largely set forth in the judg- 
ment rendered by the district court. The 
question is one of law, as to what rights 
were conferred on the libellant by the statute 
law of the state of Connecticut, In respect to 
wharfage, so called, on goods m the situa- 
tion of those involved in the present case. 
The decision of the highest court of the state 
of Connecticut on the very question must be 
accepted as the proper interpretation of such 
statute law. In 1837, the case of Union 
Wharf Co. v. Hemingway, 12 Conn. 293, aji 
action of assumpsit for the wharfage of 
goods, brought by the same corporation 
which is the libellant in this case, was decid- 
ed by the supreme court of errors of Con- 
necticut The defendants in that case owned 
vessels which ran from New Haven to New 
York and back, and also owned stores or 
warehouses on the west side of the plaintifE's 
v/harf. These vessels discharged their car- 
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goes; at the Basin wharf, on the outer side 
thereof, at a point more than three rods dis- 
taJit from the plaintiff's wharf; and the 
goods thus landed upon the Basin wharf were 
transported across the plaintiff's wharf to 
the defendant's said stores, or were trans- 
ported upon the plaintiff's wharf to the main 
land. ' Then, as now, the Basin wharf abut- 
ted on the lihellant's wharf on the east side 
of the lihellant's wharf. Then, as now, the 
lihellant's wharf and the Basin wharf were 
each of them used as a free public highway 
to pass and repass upon. The proprietors of 
the lihellant's wharf demanded and received 
wharfage from all parties using it, continu- 
ously, from the year 1746. In 1760, the colo- 
nial legislature gi-anted to the proprietors of 
the lihellant's wharf a charter, incorporating 
them as "The Union Wharf Company in 
New Haven," and recognized their ownership 
of such wharf, and gave them power to re- 
pair and manage said wharf for the future, 
and to keep accounts, and to take care of the 
wharfage of the wharf, through a committee, 
which committee should account for the re- 
ceipts of the company, and to agree with any 
member to keep the wharf in repair, and 
take the profits till they should satisfy his 
disbursements. In October, 1801, the legisla- 
ture of Connecticut (1 Priv. Laws Conn. p. 
523), incorporated the owners and proprietors 
of the lihellant's wharf, by the name of "The 
Union TVharf Company in New Haven." 
The resolve of Incorporation authorized the 
company, "at all times hereafter, to make all 
necessary contracts for the rebuilding, repair- 
ing or extending said wharf and pier, in such 
manner as they shall direct, and for keeping 
the same on repair," and to assign to the 
contractors the income of the wharf, and the 
right to collect the wharfage established by 
the company, from time to time, until the in- 
come should reimburse the expenditure, with 
interest, after which the income should revert 
to the company, subject to such reasonable 
restrictions or extensions with respect to re- 
pairs and wharfage as the legislature might 
then think proper to adopt. In May, 1810, 
the legislature of Connecticut (Id. p. 497), in- 
corporated the libellant by the name of "The 
Contractors to Rebuild and Support Union 
Wharf and Pier in New Haven," and gave 
the corporation power to make such ordinan- 
ces as it might find necessary to regulate the 
mode of receiving, collecting and enforcing 
the payment of wharfage. The corporators 
were authorized to appoint five directors 
to manage the concerns of the company. The 
resolve proceeds: "And the directors so 
chosen may appoint, from time to time, a suit- 
able person as a wharfinger, who shall have 
power to collect and receive the wharfage 
when due, and, upon neglect or refusal to 
pay the same after notice and demand, it shall 
be lawful for such wharfinger either to sue 
for the same at common law, or to distrain 
for such wharfage, on any goods or chattels 
found on board the ship or vessel from which 
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the same shall have accrued, and the goods 
or chattels so distrained to sell and dispose 
• of in the same manner as if taken on execu- 
tion, and the wharfage due for or on account 
«f any ship or vessel, or the cargo thereof, 
shall be, and remain, a lien on such ship or 
vessel until the same shall be discharged." 
Prior to the resolve of 1810, the wharf com- 
pany had contracted with the parties who be- 
came so incorporated in 1810 as the libellant, 
for the rebuilding, extension and mainte- 
nance, by the latter, of such wharf and pier. 
Soon after the libellant was -so incorporated, 
it rebuilt and extended the wharf and pier, 
according to such contract, and received from 
the wharf company an assignment of the in- 
come thereafter to accrue from said wharf 
and pier, and the right to collect all the 
wharfage thereafter to accrue by reason of 
the use of the same, m any manner, by any 
parties, from time to time. Afterwards, and 
in October, 1815, the legislature of Connecti- 
cut passed a resolve declaring that the libel- 
lant has the right of collecting wharfage to 
reimburse it for its expenses, according to its 
contract with the Union Wharf Company, at 
a rate not exceeding a tariff annexed to said 
resolve, and thereby establishing said tariff 
accordingly, and further declaring, "that nei- 
ther the claims of any individual or individ- 
uals to be exempted from wharfage, nor the 
claims of said company to demand ^Vharfage 
of such individual or individuals, shall be in 
any way affected by this resolve." This tar- 
iff fixes, as wharfage, so much per ton per 
year for vessels belonging to New Haven, 
employed in foreign ti-ade, and so much per 
ton per year, for coasting vessels belonging 
to New Haven, the above to be payable semi- 
annually, July 1st and January 1st, and so 
much per ton per day for coasting vessels not 
belonging to New Haven, and so much per 
ton per day for sea vessels not belonging to 
New Haven, with the privilege to vessels not 
belonging to New Haven to enter at any time 
for one year, by paying in advance the same 
wharfage as vessels belonging to New 
Haven. "All goods landed from or put on 
board coasting vessels" were required "to pay 
the following rates of wharfage," different 
articles of merchandise being specified, and 
the rate of wharfage being fixed at so much 
each, or so much per ton, or bale, or cubic 
foot, or bag, or thousand, or box, or fifty 
feet, or hundred weight, or dozen bottles, or 
dozen, or cask, or hogshead, etc. The re- 
solve proceeds: "All other articles not enu- 
merated, in same proportion. Goods or mer- 
chandise taken by water from, or by water 
put on board, coasting vessels lying at, or at- 
tached to vessels made fast to, the wharf, to 
pay half wharfage, unless the said goods or 
merchandise be conveyed to or from the 
wharf to any store adjoining the same, in 
which case full wharfage shall be charged. 
All vessels belonging to this port, which ei- 
ther lie at the wharf, or use it by taking on 
board or landing any part of their cargo or 
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passengers, shall pay six months' wharfage 
on the vessel, which, vessel shall be entitled 
to the use of the wharf (if after January) un- 
til the next following July; (if after July) un- 
til the next following January. Vessels com- 
ing into this port, which enter by the year, 
shall pay wharfage at the rates above estab- 
lished, from the time they arrive till the next 
following January or July. Vessels, owners, 
masters and goods are liable for wharfage. 
* * * All articles landed on the wharf, and 
remaining more than four days, shall pay, in 
addition, for each day after, one-fourth of 
the established rates of wharfage. All arti- 
cles brought by land and left on the wharf, 
shall, after the expiration of four days, be 
liable to the same rate of wharfage as if im- 
ported by water, and, if left in such a situa- 
tion as will incommode the free use of the 
wharf, and the owner, or person having 
charge thereof, shall neglect to remove the 
same, on notice from the wharfinger, the 
same shall be deemed a nuisance, and may be 
removed by the wharfinger at the expense of 
the owner. Ballast deposited on the wharf 
shall be liable to wharfage, if suffered to re- 
main more than four days without special 
license from the wharfinger, and, if left on 
the wharf after the vessel which discharged 
it shall have depai-ted from the port, shall be 
forfeited to the use of the company. 'Pro- 
vided, however, that this resolve shall at all 
times be liable to be altered or repealed by 
the general assembly." The resolve also pro- 
vided, that sea vessels not belonging to New 
Haven should be liable to "the same wharf- 
age, for goods landed or taken off,' as coast- 
ing vessels." The following resolve was 
passed in May, 1819 (1 Priv. Laws Conn. p. 
502): "Upon petition of the contractors, pi-ay- 
ing for an alteratipn in their tariff of wharf- 
age and proviso contained in their former 
grant Resolved by this assembly, that, in 
lieu of said proviso, and the exemptions here- 
tofore claimed, the following alterations of, 
and additions to, the rates of wharfage here- 
tofore established, be made and become per- 
manent, and not subject to be altered, with- 
out the sanction of this assembly, viz: First 
That lumber landed by water, in any of the 
yards adjoining the wharf, shall pay only 
one-half the rate of wharfage heretofore es- 
tablished, provided the lumber is owned by 
the proprietors or occupants of the yard. Sec- 
ond. Goods or merchandise, other than lum- 
ber, landed from a coasting vessel, into any 
of the back doors of the stores, or back 
yards, if to be exported in a sea vessel, with- 
out coming on to the wharf in front of said 
stores or yards, and all articles landed in the 
same manner from any vessel employed in 
foreign trade, and exported coastwise, with- 
out coming on to the wharf in front, shall 
pay only one-half the rates of wharfage here- 
tofore established. Third. All articles land- 
ed from* a coasting vessel into any of the 
stores or yards aforesaid, if to be exported 
coastwise, and not coming on to the wharf in 



front shall pay half the established rate of 
wharfage when landed, and half when taken 
ofC. Fouith. No goods or merchandise land- 
ed into, or shipped from, any of the back 
doors of stores, or yards adjoining the wharf, 
shall be exempted from the payment of 
wharfage on both landing and shipping, un- 
less owned by the owners or occupiers of said 
stores or yards. Fifth. All ai-ticles landed on 
any part of the wharf, from a coasting ves- 
sel, if reshipped within two days, coastwise, 
shall not pay only one wharfage, provided 
the said articles have not been carted up or 
down the wharf, and have not been sold. 
Sixth. Goods shipped, and immediately re- 
landed, shall pay only one wharfage. And 
the petitioners shall have the same power and 
authority to collect the wharfage hereby es- 
tablished, and to enforce the collection there- 
of, in the same manner as is provided for the ' 
collection of the wharfage heretofore estab- 
lished, any law or provision in said former 
resolve to the conti'ary notwithstanding." In 
1826, the Union Wharf Company and the 11- 
"bellant entered into an agreement with the 
Farmington Canal Company, a Connecticut 
coi-poration, whereby the canal company was 
authorized to construct a canal basin on the 
east side of the libellant's wharf, and to en- 
close the seaward side thereof by an embank- 
ment or wharf rimning from the main land 
near the foot of Brewery street to the east 
side of libellant's wharf, and whereby the 
canal company was to forever keep in repair 
the part of the east side of the libellant's 
wharf which would be thus included in such 
basin, and the canal boats and their lading 
which should be transported up and down the 
canal within such basin, were to be free from 
wharfage, fi:om the libellant's wharf; and by 
which it was provided, that all powers and 
rights not therein especially granted should 
be retained by the libellant. The canal com- 
pany obtained the authority and constructed 
the basin and the embankment, such em- 
bankment being what is before referred to as 
the Basin whai-f. 

Such was the condition of things when the 
case of Union Wharf Co." v. Hemingway 
[supra], was decided. In the report of that 
case it is said: "The plaintiffs had, for thirty 
years, claimed and exercised the right of col- 
lecting wharfage on all goods brought upon 
their wharf, by land, from any adjoining 
wharves and yards, or landed at said wharves 
and yards and carried up the plaintiffs' 
wharf." The defendants in that suit had 
paid wharfage to the canal company on the 
goods landed from their vessels at the Basin 
wharf, and were indemnified by that com- 
pany, and claimed that they used the plain- 
tiffs' wharf in no other manner than as a 
public highway, and were not responsible 
to the plaintiffs for wharfage. The counsel 
for the defendants in that suit contended (1) 
that the plaintiffs had no title to the Basin 
wharf at the place where the goods were 
landed, which was a point more than three 
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rods east from the east side of tlie plaintiffs' 
wharf; (2) that, when the goods were put 
upon the Basin wharf from the vessel, they 
were landed, or removed from the water on 
to the land; that, therefore, they were not 
landed on the plaintiffs' wharf:* and that 
their transportation over the plaintiffs' 
wharf, after they were landed, was trans- 
portation by land; (3) that no other use was 
made of the plaintiffs' wharf, for the goods, 
than to transport them thereon, as a public 
highway; (4) that the plaintiffs had no right, 
under any of their grants, of 1760, 1801, 1810, 
1815 or 1819, to demand payment for the 
mere use of their wharf as a public highway; 
(5) that the plaintiffs could not rely on any 
usage proved, to charge for the use of their 
wharf as a public highway, because, first, 
the grant to them was not doubtful or equiv- 
ocal in its provisions, and, second, the usage 
proved was a usage in regard to wharves 
and yards on the west side of the plaintiffs' 
wharf, erected under grants from them and 
on their flats. In giving judgment, the court 
said: "That the Union wharf is a free, open 
public highway, is not denied. But the plain- 
tiffs claim, that they have the right to de- 
mand compensation for all goods brought by 
water, which are landed upon or pass over 
their wharf, and upon all goods transported 
or shipped from their wharf; and this seems 
not to be denied on the part of the defend- 
ants, but they claim that, as these goods were 
first landed upon or shipped from the Basin 
wharf, and transported up or across the plain- 
tiffs' wharf only as a public highway, there- 
fore, no wharfage can be demanded." The 
court then allude to the fact, that, in 1732, 
the proprietors of undivided lands in New 
Haven voted not to allow any' wharf to be 
erected within three rods of the east side of 
the plaintiffs' wharf, nor within four rods 
of the west side, "thus holding out to those 
who would embark in this enterprise, that, 
if this wharf should become a public high- 
way, those who, by means of it, imported or 
exported their goods, should not be allowed 
the facilities of another wharf, by which 
they could avoid a reasonable compensation 
for the expenses incurred in this then novel 
but important undertaking." The court fur- 
ther said: "Soon after, and, as we may fair- 
ly presume, in consequence of this vote, the 
original wharf was erected. Under this 
grant, though the wharf became a public 
highway, yet those who used it, to import 
or export goods, always paid a compensation 
therefor, under the denomination of wharf- 
age; and it has not been denied but that, 
if goods imported were landed at a pier, and 
then transported in a boat or on the ice, to 
this wharf, and landed there, or transported 
over it, .they would have been subject to 
wharfage; and, if another wharf had been 
built four rods distant, and goods imported 
were landed thereon, and then brought on to 
this wharf, upon the same principle, they 
must have been subject to wharfage. If such 



a wharf had been extended to the main land, 
the owners of this wharf could not com- 
plain, although it deprived them of much of 
their profits, because they must have known 
originally, that they were liable to this com- 
petition, and they ' were willing to risk it. 
But, as this wharf was erected for the ac- 
commodalion of the importers and shippers 
of goods, it is but reasonable that those who 
used it for that purpose, should make com- 
pensation therefor; and, although the goods 
imported or shipped might first rest upon a 
pier or upon the ice, or even another wliarf, 
yet, if they were placed upon this wharf for 
the purpose of reaching their place of destina- 
tion, we think there is nothing in the fact 
that they were first placed upon another 
wharf, more than upon a pier or the ice^ 
which would exempt them from wharfage. 
They obtained the very accommodation which 
this wharf was designed to give— a land- 
ing upon a structure connected with the 
main land. And when we consider, that, by 
the grant, no wharf was to be erected within 
four rods of this, we think that goods brought 
from such a wharf to this, to be transported 
to their place of destination, may be fairly 
said to be landed upon this wharf, and so,, 
in the strictest sense, subject to wharfage. 
Had there been no connection between this 
wharf and the Canal wharf, these goods 
must have been brought in boats to the wharf 
of the plaintiffs, in which case they would 
have been literally landed on their wharf, 
and would certainly have been subject to- 
wharfage. How, then,, is the case altered 
by the arrangement made between the cor- 
porations? The canal company had no right 
to unite their wharf to the Union Wharf,. 
or to build within three rods of it, without 
the consent of the plauitiffs. An arrange- 
ment, however, was made, and it is imma- 
terial at whose request, and that consent 
was given, but upon certain terms and con- 
ditions. One of these conditions was, that 
the side of the Union wharf enclosed within 
the basin, should be free from wharfage for 
canal boats, and all articles transported ei- 
ther up or down in them; and the Union 
Wharf Company retained to themselves all 
powers and rights not especiallj' granted to 
the canal company. The first mentioned pro- 
vision clearly shows what was intended to- 
be gi-anted, as it regards wharfage— an ex- 
emption from wharfage on goods brought 
down or carried up the canal, and canal 
boats; not, however, upon all, but such only 
as should come or send their goods within 
the basin. How frivolous would this ar- 
rangement have been, if the claim of the de- 
fendants is admitted! How idle to provide, 
that goods coming down the canal might be- 
free from wharfage, if all goods from any 
place were to be free from wharfage! If it 
should be said, that this exemption appliea 
only to goods first landed upon Union wharf 
from the canal boats, it would deduct very 
little from the weight of the argument; for,. 
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as these wharves were to be connected, 
whether the goods were first landed upon one 
or the other, would be a matter of trifling 
consequence, in such an arrangement. But, 
further, the tJnion Wharf Company, after the 
exemption, which is the only thing said 
about wharfage, expressly reserve all rights 
and privileges not expressly granted; and -as 
they had granted no exemption but the one 
before stated, all other rights to wharfage, 
which they before had, remain with that 
corporation. Had not this junction of the 
two wharves been made, we have seen, that 
the plaintiffs would have been entitled to 
wharfage upon all goods landed, directly or 
indirectly, from a vessel, upon their wharf, 
for the purpose of arriving at their final des- 
tination, by means thereof, or upon goods 
shipped therefrom, in a similar manner. If 
goods imported have once been transported 
from a pier or wharf to the main land, then 
they may be no more liable to wharfage than 
any other goods brought from the country to 
the stores on the wharf; but goods brought 
by water, and landed on or transported over 
the plaintiffs* wharf, for the place of their 
destination, cannot free themselves from 
wharfage, by resting upon a pier, or the ice, 
or even another wharf. They cannot be said 
to be landed, in the one case, more than in 
the other. The canal company, when they 
took this grant from the Union "Wharf Com- 
pany, must have understood, that nothing 
was intended to be granted, but what was 
expressly granted; and they then received a 
grant of the flats upon which their wharf 
and basin is founded, from the proprietors 
of the town, upon the express stipulation, 
that this agreement between the Union 
Wharf Company and the canal company be 
ratified. They, thei-efore, agreed to build 
their wharf under these conditions and stipu- 
lations. But, by the claim now made, the 
Union Wharf Company are not to retain the 
power and enjoy the privileges they before 
did. The canal company are to take from 
them all the business, which the space their 
wharf occupies will permit, and, at the same 
time, subject the wharf of the plaintiffs to a 
great share of the damage incident to such 
business. Such a construction of this con- 
tract the court cannot accede to. We con- 
sider it contrary to good faith, and contrary 
to the spirit of the contract and the intent 
of the parties, who, at the time, seemed de- 
sirous to guard the rights of the plaintiffs 
with great care. As between these corpora- 
tions, therefore, evei*y principle of law, as 
well as of justice, is in favor of the plaintiffs; 
and this suit is in fact, though not in form, 
a suit between these companies, for, the de- 
fendants are indemnified by the canal com- 
pany. It is true, however, that the defend- 
ants' indemnification may fail; and they 
must have a right to be heard in their own 
defence. How, then, do they stand? The 
plaintiffs would have had a right to exact 
wharfage of them upon these goods so placed 



upon their wharf, before the erection of the 
Canal wharf. The defendants must, then, 
show how that right has been lost or varied, 
and, for this purpose, they must rely upon 
the rights of the canal company; and, if 
this company have no rights, as against the 
Union Wharf Company, to intercept their 
claim of wharfage, we do not see how the 
defendants can resist the claim. That they 
have. paid their wharfage to the canal com- 
pany, may evince what has been found by 
the jury, that there was no design to avoid 
wharfage; but it will not show that the 
plaintiffs were not entitled to it And, if 
the plaintiffs would- have been entitled to 
wharfage, aside from the intervention of the 
Canal wharf, the defendants must show, 
that, by means of that wharf, this right was 
lost. And, when the very instrument un- 
der which the wharf was erected, shows that 
the plaintiffs' right of wharfage was retain- 
ed, it is not easy to see how the defendants 
can shelter themselves under it, more than 
the canal company. To a majority of the 
court, then, it appears that the plaintiffs, 
upon the facts admitted and proved in this 
case, are entitled to wharfage; and, of 
course, there must be a new trial." This 
judgment was delivered by Chief Justice 
Williams, with the concurrence of Judges 
Bissell, Huntington and Waite. " Judge 
Church dissented. 

It is entirely clear that the state court, in 
construing the legislative grants to the Un- 
ion Wharf Company and to the libellant, and 
the contract with the canal company, assert- 
ed the truth' of the following propositions: 
(1.) That goods arriving by water, by a coast- 
ing vessel, and transported over the libel- 
lant's wharf, to reach their place of destina- 
tion on the main land, are liable to pay wharf- 
age to the proprietors of such wharf, if they 
are discharged from such vessel upon the 
Canal wharf or Basin wharf, even at a point 
distant more than three rods easterly from 
the libellant's wharf, and then pass upon 
carts over the Basin wharf on to the libel- 
lant's wharf and up the latter wharf to 
points in the city beyond it; (2.) that, under 
such circumstances, such goods may be fair- 
ly said to be landed on the libellant's wharf; 
(3.) that the term "wharfage" includes the 
compensation for such use of the libellant's 
wharf; (4.) that the proprietors of the libel- 
lant's wharf, before the construction of the 
Basin wharf, had the right to demand wharf- 
age as compensation for the use of their 
wharf, in transporting over it goods arriving 
by water in a coasting vessel, though first 
discharged from such vessel on a wharf four 
rods distant from the libellant's wharf, if 
they were afterwards transported over the 
libellant's wharf to reach their destination 
on the main land, beyond the libellant's 
wharf, and that the right to such wharfage 
was not abridged by anything in the agree- 
ment with the canal company, or by anything 
done thereunder, in the construction of the 
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basin or of the Basin wharf; and (5.) that 
the owner of the goods liable to such wharf- 
age has no rights, as against the claim of the 
proprietors of the libellant's wharf, to such 
wharfage on such goods, which the canal 
company did not have. 

Aside from the binding character of these 
adjudications of the highest state court on 
the questions in issue, reference may be 
made, in support of the correctness of the 
conclusions arrived at, to provisions, before 
cited, from the resolves of the legislature, to 
show that the scheme of the legislature was 
to permit the proprietors of the libellant's 
wharf to receive wharfage, in some cases, 
for the use of the wharf, in respect of goods, 
even when there was no landing on the 
wharf, or deposit on or transit over the wharf, 
of goods which had arrived by water. Thus, 
by the resolve of 1815, goods taken by water 
from, or by water put on board of, coasting 
vessels lying at the wharf, or attached to 
vessels made fast to the wharf, were required 
to pay half wharfage, even though the goods 
were not conveyed to or from the wharf, or 
any store adjoining the wharf. By the same 
resolve, all articles brought by land and left 
on the wharf, even though not imported by 
water, were required, after the expiration of 
four days, to pay the same rate of wharfage 
as if imported by water. In another direc- 
tion, compensation was given directly for the 
use, by goods, of the wharf in front of a store 
or yard, irrespective of the landing of the 
goods in the store or yard, and for the use 
of the wharf to cart goods up and down the 
wharf, which had been landed on the wharf. 
Thus, by the resolve of 1819, goods other than 
lumber, landed from a coasting vessel into 
any of the back doors of the stores or back 
yards, if to be exported in a sea vessel with- 
out coming on to the wharf in front of said 
stores or yards, and all articles landed in 
the same manner from any vessel employed 
in foreign trade, and exported coastwise, 
without coming on to the wharf in front, 
were made subject to only one-half of the 
established rates of wharfage; and all arti- 
cles landed from a coasting vessel into any 
of said stores or yards, if to be exported 
coastwise, and not coming on to the wharf 
in front, were required to pay only one-half 
of the landing wharfage, when landed, and 
one-half of the wharfage for putting on board, 
when taken off. By the same resolve, all 
articles landed on any part of the wharf, 
from a coasting vessel, ir reshipped within 
two days coastwise, were required to pay but 
one wharfage, that is, not wharfage for land- 
ing and wharfage for putting on board, but 
only one of the two, in case such articles had 
not been carted up or down the wharf and 
had not been sold. 

The present suit is a libel in rem against 
the steamer J. H. Starin, a packet boat plying 
daily between New Haven and New York. 
On each one of six days in January, February 
and March, 1877, she laid for a time, in the 



port of New Haven, at a wharf called the 
Derby Railroad wharf, which was within 416 
feet of the libellant's wharf, and east of it, 
receiving and discharging freight and pas- 
sengers. The Derby Eailroad wharf is a 
wharf abutting on the Basin wharf and run- 
ning outwardly from it in a southeasterly 
du^ection, and about in a line parallel with 
the libellant's wharf. On the days before 
named the steamer discharged and received 
on board a large quantity of goods, as freight, 
a great part of which were carted upon and 
over the libellant's wharf and that part of 
the Basin wharf which lies between the Der- 
by Eailroad wharf and the libellant's wharf. 
If the goods so carted upon and down the 
libellant's wharf and thence over the Basin 
wharf and the Derby Eailroad wharf to the 
steamer, and those so unladen from the 
steamer and carted over the Basin wharf to, 
upon and up the libellant's wharf, had been 
originally laden upon, or unladen from, the 
steamer, while lying immediately alongside 
of the libellant's wharf, the wharfage on the 
same, which the libellant would have been 
entitled to charge and collect, would have 
been $76 10. 

The canal company, before mentioned, in 
1836, after it had constructed the basin and 
the Basin wharf, ceased to do business, and, 
prior to January 1st, 1848, it conveyed to the 
New Haven and Northampton Company all 
the rights which it had to the canal basin. 

In 1845, the legislature of Connecticut, by 
a resolve (3 & 4 Priv. Laws Conn. p. 1380), 
gave to the New Haven and Northampton 
Company the right of collecting wharfage "at 
their Basin wharf," between the libellant's 
wharf and Tomlinson's wharf, at a rate not 
exceeding a tariff thereunto annexed, and 
established said tariff, with the proviso, "that 
neither the claims of any individual or in- 
dividuals to be exempted from wharfage, nor 
the claims of said company to demand wharf- 
age of such individual or individuals, shall 
be in any way affected by this resolve." At 
the same session of the general assembly a 
resolve was passed in these words: "Where- 
as a resolution has passed this assembly, at 
its px-esent session, relating to the rate of 
wharfage on the Basin wharf in the city of 
New Haven: Resolved by this assembly, that 
nothing therein contained shall be constraed 
to affect the rights of the Union Wharf Com- 
pany or the contractors to rebuild and sup- 
port Union wharf and pier in New Haven, to 
collect wharfage in any case whatever, or 
any other existing rights of said company." 

The New Haven and Northampton Com- 
pany, on the 24th of March, 1848, conveyed 
to the New York and New Haven Eailroad 
Company all its rights to a part of said canal 
basin, comprising that part of it opposite to 
which the said Derby Eailroad wharf is 
built, said basin being then disused. On the 
7th of September, 1848, the libellant and the 
Union Wharf Company conveyed to the New 
York and New Haven Railroad Company the 
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right to cross the libellant's wharf -with its 
railroad, and to fill up a certain part of the 
flats adjoining the east side of said wharf, 
witliin the limits of the canal basin, down to 
a point 731 feet southerly from the libellant's 
well at the head of said wharf. But the 
grants and consent were made upon the ex- 
press conditions, that the grantors reserved 
the right to collect, on aU goods landed by 
water, or taken ofE by water, on and from the 
wharves, or embankments, piers or bridges 
belonging to, or constructed or occupied by, 
the railroad company, and connected with 
the libellant's wharf on either side thereof, 
the same rate of wharfage as was then col- 
lected and received by said grantors oh goods 
landed or taken off by water on and from 
the wharves attached to and connected with 
the libellant's wharf on the west side there- 
of, except on goods carried up or brought in 
the cars of the railroad company without 
otherwise coming on to the libellant's wharf, 
and except on goods to be used for railroad 
purposes on said railroad; and on the ex- 
press further conditions, that no buildings 
should be erected or placed on the east side 
of the libellant's wharf, within 80 feet of the 
front line of stores then standing on the libel- 
lant's wharf, and that any railroad tracks 
which might be thereafter placed on the east 
side of the libellant's wharf, running north- 
erly, should be placed between said wharf 
and any buildings which might he erected or 
placed on the east side thereof, on said ad- 
joining wharves. The grantee, in the same 
deed, agreed that the grantors should have 
the said power of collecting so reserved by 
them, and that the grantee would observe all 
the conditions so expressed as those on which 
said gi-ants and consent were given and 
made, according to the true intent and mean- 
ing of the same. 

On the 19th of July, 1832, the libellant 
and the Union "Wharf Company conveyed 
to the New York and New Haven Railroad 
Company permission to fill up its railroad 
embankment on the east side of the libel- 
lant's wharf, to extend southerly to the 
south side of the Basin wharf, from the 
said poiijit distant 731 feet southerly from 
the said well, and to adjoin said embank- 
ment to the east side of the libellant's 
wharf, along the whole length thereof, from 
the termination of said former grant to the 
south side of the Basin wharf, on the ex- 
press conditions, and reservations, that the 
grantors should have the right to collect the 
same rates of wharfage on the embank- 
ments or wharf which might be built within 
said limits, and also on and from that part 
of the Basin wharf which extends for a 
distance of 416 feet of its length from its 
junction with the libellant's wharf, and also 
on all wharves which might be constructed 
or attached to the Basin wharf, within such 
distance of 416 feet, as were then collected 
by the grantors on the libellant's wharf, ex- 
cept on goods carried up or brought down 
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in the cars of the railroad company, without 
otherwise coming on to the libellant's wharf, 
and except also on goods to be used fori rail- 
road purposes on said raih'oad, with ex- 
press further conditions as to the erection 
of buildings to the eastward of the libel- 
lant's wharf, and as to constructing a di-ain, 
and as to the location of wood yards and 
coal yards, and as to some other minor mat- 
ters. The grantee agreed that the grantors 
should enjoy the right of collecting wharf- 
age in the manner and on the wharves be- 
fore reserved and specified, and that- the 
grantee would observe all the conditions so 
expressed as those on which such grant and 
permission was given and made, according 
to the true intent and meaning of the same. 
Under the said grants to the New York 
and New Haven Railroad Company, the pai-t 
of the canal basin contiguous to the east 
side of the libellant's wharf was, prior to 
the 1st of January, 18T4, filled up solid by 
said company down to the line of the Basin 
wharf, thus barring all immediate access 
by water to the easta'ly side of the libel- 
lant's wharf, north of the Basin wharf. 
Prior to 1874, all rights, franchises, prop- 
erty and obligations of the New York and 
New Haven Railroad Company became le- 
gally vested in the New York, New Haven 
and Hartford Railroad Company. The lat- 
ter company, on the 9th of October, 1873, 
by a lease in perpetuity made by it to the 
New Haven and Derby Railroad Company, 
gave to that company certain rights, under 
which the Derby Railroad * wharf, before 
mentioned, was constructed, in 1874. 

The evidence shows, thai ever since the 
decision in the Hemingway suit, the pro- 
prietors of the libellant's wharf have claim- 
ed to collect, and have collected, wharfage 
for the use of such wharf to transport there- 
on goods coming on to it from the Basin 
wharf, and goods going from it on to the 
Basin wharf, which arrived by water in 
coasting vessels, or were shipped by water 
in coasting vessels, and were discharged 
upon the Basin wharf, or laden from the 
Basin wharf, except so far as the right to 
collect such wharfage was expressly parted 
with by the instruments before recited. It 
also appears, that the libellant exclusively 
keeps in repair the part of its wharf which 
lies northerly of its junction with the Basin 
wharf. 

The affirmative defence set up in the an- 
swer is, that the Basin wharf is a part of 
the main land and a public highway; that 
tlie part of the libellant's wharf which is 
north of its junction with the Basin wharf 
is a part of the main land and a public high- 
way; and that the wharf at which the 
steamer discharged and received said goods 
is more than three rods distant, to the east- 
ward, from the libellant's wharf. 

The question does not seem to be varied 
at all from what it was when the Heming- 
way Case was decided, so far as regards 
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goods in the situation -of tlaose involved in 
the present case, except so far as it may 
be varied by the fact, that, since then the 
canal basin has been filled up, so that what 
was then water has become land, continu- 
ous with the main land inside, and continu- 
ous with the Basin wharf on the outside. 
But, the Basin wharf was built and con- 
nected with the libellant's wharf by the per- 
mission of the libellant, and the libellant 
necessarily reserved all rights to wharfage 
which it did not expressly then part with. 
By the decision of the state court it had 
the right which is claimed in the present 
suit. That right was not parted with, in 
the grants to the canal company, or in the 
grants to the New York and New Haven 
Railroad Company, and the claimant can 
have no better position, as against the libel- 
lant, in respect of such right, than that com- 
pany had or than the canal company had. 
The locus in quo of the discharge and ship- 
ment of the goods in this case is to the 
westward of a line ci'ossing the Basin wharf 
at a distance of 416 feet east from the libel- 
lant's wharf. The libellant does not make, 
in the present ease, a claim, by virtue of 
any of the instruments before recited, to 
any greater right than has been conferred 
upon it by statute, but only claims, that, 
while the right insisted on in this case was 
granted to it by statute, it has not parted 
with such right by any of such instruments. 
The fact that the Basin wharf is connected 
with the main land by the filling in of the 
canal basin, or by the route through Brewery 
street, cannot vary the libellant's rights in 
the present case. The wharfage hei'e claim- 
ed is for the use of the libellant's wharf by 
ti-ansporting the goods over it If they had 
not been transported over it, but had been 
taken to or from the Derby Railroad wharf 
by the way of Breweiy street, they would 
not have been subject to wharfage for be- 
ing transported over the libellant's wharf. 
On the evidence, the libellant's wharf 
must still be regarded as a wharf, on the 
part of it used by the goods in this case, so 
that the statutory rights given in respect 
to it remain, quoad such goods and their 
use of it, however much it may be a public 
highway in respect to goods not liable to 
wharfage for the use of it. If the libellant 
is usurping a franchise which does not be- 
long to it, its title to such franchise can un- 
doubtedly be tried by a proper judicial pro- 
ceeding in the tribunals of the state. But, 
so long as the libellant's wharf is used for 
the ti-ansportation over it of goods coming 
from the Basin wharf on to it, or of goods 
going from it on to the Basin wharf, which 
goods have been discharged from, or are 
afterwards laden, on a coasting vessel, at 
the point on the Basin wharf where the 
goods in this case wei-e discharged and 
laden, and so long as the decision in the 
Hemingway Case stands as the interpreta- 
tion by the highest state court of the re- 



solves of the legislature, so long must this 
court maintain the claim made by the libel- 
lant in this case. 

By the resolve of 1810, it is provided, that, 
upon neglect or refusal to pay wharfage 
after notice and demand, it shall be lawful 
either to sue for the same at common law, 
or to distrain therefor, to the extent speci- 
fied; and that the wharfage due for or on 
account of any vessel or the cargo thereof, 
shall be and remain a lien on such vessel 
until- the same shall be discharged. It is 
clear, that the resolve means, that wharfage 
on cargo is to be a lien on the vessel until 
such wharfage is paid. It is left to the vessel 
to see that it is made s.ecure for its liability, 
which it can well do, having possession of 
the goods, and being able to take care either 
that they do not pass over the libellant's 
wharf, or, if they do, that the proper wharf- 
age therefor is paid. 

The claim to a lien for wharfage in this 
case is such a claim as is cognizable in ad- 
miralty. The use of the libellant's wharf 
facilitated the operation of the steamer in 
loading^ and discharging, to such an extent 
that th*e legislature thought fit to give a 
lien on the steamer for the wharfage dues 
prescribed for the cargo. The use of the 
libellant's wharf, as it was used in this 
case, pertained to navigation by water, to 
such an extent that the implied contract 
for wharfage, in respect of the goods, may 
properly be regarded as a maritime contract, 
of benefit to the steamer, and, therefore, 
one the lien given for which by the resolve 
is. cognizable and enforceable in the ad- 
miralty. The Lottawanna, 21 Wall. [88 U. 
S.] 558; Ex parte Easton, 95 U. S. 68; The 
Virginia Rulon [Case No. 16,974]. There 
was a sufficient notice and demand in this 
case prior to the bringing of the suit 

The libeUant is entitled to a decree for 
$76 10, with interest thereon from July 1st, 
1878, and for $80 73, its costs in the dis- 
trict court, and for its costs in this comrt 

I do not understand the libel in this case 
as making any claim for wharfage founded 
on any thing except the use of the libel- 
lant's wharf by the goods. It does not claim, 
in addition, that the steamer is liable for 
any wharfage prescribed for vessels, aside 
from the liability of the steamer for the 
wharfage prescribed for the goods. I, there- 
fore, express no opinion on that question, 
nor on any question except the one distinct- 
ly involved in this case. 
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[Appeal from the decision of tbe commis- 
sioner of patents. 

[This was an appeal by Arnold Jillson 
from a decision of the commissioner of pat- 
ents, In an interference proceeding, award- 
ing to Olney Winsor priority of invention, 
in respect to an improvement in weavers' 
temples.] 

W. P. Elliot, for appellant 
J. Dennis, Jr., for appellee. 

CRANOH, Chief Judge. This is an appeal 
from the decision of the commissioner of 
patents rejecting the application of Arnold 
Jillson for a patent for an improvement in 
weavers' temples, because it would inter- 
fere with the claim of Olney "Winsor for a 
patent for the same invention. The decision 
of the commissioner was in these words: 
"Upon the hearing of this case, it appears 
by the testimony of two witnesses that the 
said Winsor invented the temple in ques- 
tion at least as early as the winter or spring 
of 1847, and it does not appear by the tes- 
timony adduced the said Jillson made the 
same invention earlier than the winter of 
1S48. Priority of invention is therefore de- 
cided in favor of the said Olney Winsor." 
After the amendment of the specification, 
the only point involved by the reasons of 
appeal is the question of priority of inven- 
tion. 

The appellant contends that certain cer- 
tificates of manufacturers should be receiv- 
ed as evidence in the cause, but the refusal 
of the commissioner to receive them is not 
alleged as a reason of appeal filed in the 
patent office, and cannot now be received 
as such; and if they had been so alleged, 
they were properly rejected, because not 
on oath in due form of law. The question 
of priority, therefore, is the only point in 
the reasons of appeal, and it is the only 
question decided by the commissioner. Mr. 
Winsor, in support of his claim to priority 
of invention, produces his ledger— a book of 
accounts— upon a Wank leaf of which is 
found a drawing of an instrument called a. 
"weavers' temple," exactly like that which 
Mr. Jillson claims to have invented in June, 
1848. On the preceding page, viz., page 257 on 
the same sheet, is an account against Seth 
Scott— the only entry in which, on the debit 
side, is dated "1842, March 10th," written 
with blue ink, and on the creditors' side, 
"March 28th." At the top of the page con- 
taining the drawing are the words "Prov- 
idence, August 10th, 1845,?' in black ink. 
The page is quite blank, but ruled with red 
ink, as all the other pages in the book are. 
On the next page is an account against 
Whipple &Willmarch, commencing 1846, Au- 
gust 24th, and running on to December 2oth, 
1846. There are no entries in the book (ex- 
cept the words "Providence, August 10th, 
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1845," on the top of page 258) between 
March 28th, 1842, and August 24th, 1846. 
This is accounted for by the fact, as tes- 
tified by B. F. Kendall, that Mr. Winsor 
failed in business in 1842, and did not geti 
into business again till 1846, when he went 
into the machine business with Albert G. 
Coffin, and continued to work with him un- 
til 1848, when the connection was dissolved. 

1. Mr. Albert G. Coffin testified that in 
1846 he saw the draft on Mr. Winsor's book; 
and the plan now shown is that which Mr. 
Winsor showed him in 1846. He believes 
it was in 1846, second month, that Mr. 
Winsor came to work with this witness; 
that the charges made in the book were 
made at or about the time tney bear date, 
commencing August 24th, 1846; the last 
charge was made January 2oth, 1848. Be- 
ing required to state the exact time when 
Mr. Winsor showed him this draft of a tem- 
ple, he said, "I cannot be positive of the 
day when he showed it to me; I think 
it was in the second month of 1846; I can- 
not be positive of the day-r-not to certify 
to it." Being asked when Mr. Winsor first 
showed him the model in the book, and 
where was it, he says: "First at the house; 
I think in the second month of 1846: 1 won't 
be positive as to the date of the month; 
afterwards at the shop." He does not know 
when Winsor first manutactured any tem- 
ples from this model. He dissolved busi- 
ness with Winsor in 1848, "somewhere along 
in July or August"— can't tell the date. Be- 
tween the time when he showed the wit- 
ness the draft and the dissolution of their 
connection Winsor did not manufacture any 
of these temples— witness never saw one 
in operation. After dissolving business with 
Coffin, Winsor worked some, making tem- 
ples, at a small shop in Providence. Can't 
tell what kind of temples he made. He 
made temples of various kinds, some of 
tills kind. Witness first saw one of this kind 
manufactured by him about the 1st of April, 
1849. He said he was selling temples, but 
not of tbis kind. There are many different 
kinds. He had some of this kind in his 
shop. Does not know that he sold any. 
Mr. Winsor usually kept the book at his 
house. The slate was taken to his house, 
where tbe entries were made from the slate. 
He saw the book about the time the part- 
nership was dissolved— about July or Au- 
gust, 1848; does not know that Winsor 
made any before April, 1849. 

2. Benjamin F. Kendall testifies that he 
has not sold any of these temples. It was 
the last of February or first of March, 1849, 
that witness first heard that Jillson had a 
temple like that claimed by Winsor. On 
his return from Providence he told Mr. Win- 
sor what he had heard about the Woonsocket 
temple, and explained it to him. He (Air. 
Winsor) said it was not a new principle, and 
claimed it as his own invention, and ex- 
hibited to this witness a drawing in a boot. 
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&c. "Winsor was making temples, but not 
of this Irind; witness had seen none of them; 
witness had never seen the drawing before. 
He was interested conjointly with Winsor 
in two temples— Priest's temple and Harris' 
temple. "Witness had been concerned with 
Winsor about six months, but Winsor had 
never communicated to him any linowledge 
of the temple in controversy. He manu- 
factured some of these temples about the 1st 
of April, 1849. That was the first .the wit- 
ness knew of it. He paid no attention to 
the manufacture of temples; he has no inter- 
est in this matter. The temples were put 
on the looms first at Lowell in April or May, 
1849. 

3. Oliver Hunt worked for Olney Winsor 
and A. G. Coffin in 1847, and during that time 
saw a drawing to the effect of that shown 
to him, on the same principle; could not say 
he saw it in the book shown to him. The 
drawing he saw was made by Olney Winsor. 
The book he saw it in looked like the one 
shown him, and the drawing was similar to 
this; apparently it is the same book. The 
principle of it was explained to those in the 
shop at the time. The plan was then chalk- 
ed out on the floor and explained. A day 
or two afterwards he showed this drawing 
to the witness in the book at his house. 
Never saw a model of this made at that time 
or about that time. The time he saw this 
was the latter part of April or first of May, 
1847. He fixes the time in May, 1847, by the 
time he went there to work. He worked for 
Winsor and Coffin over a year. Winsor show- 
ed him this drawing about two months, he 
should think, after he went there; it was 
the latter part of April or first of ilay; he 
cannot fix the day. He knows it was then, 
because he was talking with Mr. Joseph Win- 
sor, the man he is now working for, about 
going to work on some harness machines, 
but he did not go to work for him until July 
last (1849). The drawing was shown to wit- 
ness in 1847. He knows that this took place 
at the time he had talked with Joseph Win- 
sor, because he had seen him in town a day 
or two before the drawing was shown to 
him; it was shown to him in Coffin and Win- 
sor's shop in "Central Falls." The witness 
does not know of Mr. Winsor's making any 
temples x)f this kind, but knows that he had 
two or three pairs in his shop, and there 
might have been more. 

This is the substance of the evidence ad- 
duced by Mr. Winsor in support of his 
priority of invention of the temple in ques- 
tion. Mr. Jillson does not claim to have in- 
vented it before June, 1848. The only evi- 
dence that Mr. Winsor ever invented this 
temple is the fact that an exact di*awing of it 
is found upon page 258 of a book of accounts 
belonging to Mr. Winsor, which does not ap- 
pear to have been in use by him from March 
28th, 1842, (the last preceding entry,) and 
the 24th of August, 184G, (the next suc- 
ceeding entry,) on page 260, and the fact 



that that drawing in the book was shown by 
Mr. Winsor to Albert G. Coffin in the year 
1846, and to Oliver Hunt about the 1st of 
May, 1847. It is true that the witness Hunt, 
in speaking of the time when he saw the 
drawing in the book, says the drawing he 
saw was made by Mr. Winsor; but it is evi- 
dent that his attention was not drawn to the 
question who made the drawing, but to the 
question when it was made. He seems to 
have taken it for granted that it was made 
by Mr. Winsor because it was in his book; 
and his assertion that the drawing was 
made by Mr. Winsor seems to be only an in- 
ference drawn by him from the fact that it 
is found in his book. There is, therefore, no 
direct and positive evidence that Mr. Win- 
sor ever invented the temple in question; 
certainly not before the year 1849. There 
is no evidence that he made any such temple 
before that time. If he had made and per- 
fected such an invention in 1846, it is not to 
be believed that he should have kept it secret 
uiltil 1849, and made no use of it. The wit- 
nesses Coffin and Hunt, who say they saw 
the drawing in the book in 1846 and 1847, 
may have been mistaken as to the year, and 
they do not speak with certainty of the date. 
Upon a close examination of the drawing in 
the book, and comparing it with the temple 
which Winsor borrowed of Jillson in the 
name of Harris, I am quite satisfied that the 
greater part of the drawing was made from 
that temple by placing it upon the leaf and 
drawing the outline from the temple itself 
with a pen; and as that temple was not 
made until the year 1849, the drawing could 
not have been seen in 1846 and 1847. 

There is no evidence that Mr. Winsor made 
any such temple until 1849. On the con- 
trary, Mr. Tom-tellot, superintendent of the 
Albion Company Mills, testifies that in Aprii^ 
1849, Mr. Winsor offered to sell him a tem- 
ple — ^not one like those invented by Jillson. 
He asked the witness if he knew a better; 
witness described to him one of Jillson's, 
and told him he could see one at the Clinton 
Mills, Woonsocket, but he (Winsor) seemed 
to doubt whether it was better than his. 
This evidence shows that at that time he was 
-ignorant of the temple invented by Jillson. 
Ira I>ee testifies that in April, 1849, Mr. Win- 
sor came into the Clinton Machine Shop, at 
Woonsocket- Mr. Jillson, who was employ- 
ed as master mechanic at the Clinton Mills, 
was in the shop. Mr. Winsor inquired if 
there was a new kind of temple, and if it 
was a good kind. The witness and Mr. 
Jillson explained it to him. He wanted to 
get a pair that night, but concluded to wait 
till the morning. They took him to be a 
manufacturer. He did not say it was new, 
but rather seemed to think he had never seen 
such a kind before, thus again showing his 
ignorance of Jillson's invention, Cyrus Har- 
ris, superintendent of Doctor Harris' Mills, 
testifies that in Api*il, 1849, Winsor came to 
the mills and said he had a temple he want- 
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ed him to try. It was a new temple- lie had 
found at "WooLSOcket, got up by one Jillsdn. 
He wanted the witness to take the temples 
and try them, if he would, and send them 
home to Woonsocket. As he had obtained 
them in the name of the witness, he wished 
him to take them and send them home in 
his name to Mr. Jillson or to Lippet & Jillson. 
That the temple now shown to the witness is 
the same, or of the same kind, as the one he 
showed to him, and which he said he obtained 
Ei-om Jilson; that Winsor stated to the 
witness that the reason why he used the 
name of Mr. Harris was that he thought the 
temple was the best he had seen, and that 
he could not get it in any other way. This 
witness further testified that Winsor told 
him that he had taken a model from the 
temple which he had borrowed of Jillson in 
the name of this witness. Charles T. Mar- 
tin, in a deposition taken on the part of Mr. 
Winsor, testifies that in April, 1849, at the 
request of Mr. Winsor, he tried to get a pair 
of the temples made by Mr. Jillson, and went 
with him part way to Clinton Mills; that ilr. 
Winsor went in, and witness waited under 
the railroad bridge. When Mr. Winsor came 
out he had what witness supposed was a 
pair of temples, and asked witness to be with 
him as a witness of the time and the kind of 
temple he obtained of Mr. Jillson. 

That Mr. Jillson invented the temple in 
question is abundantly proved by the testi- 
mony of the following witnesses: (1) Dud- 
ley Reach, who testifies that he first knew of 
Mr. Jillson's claim of an improvement in 
weavers' temples in May or June, 1848; that 
he used to go into the shop about that time, 
and saw him frequently at work on those 
temples. (2) Lorenzo B. Jillson, who testi- 
fies that he knows of Arnold Jillson's having 
invented an improvement in weavers* tem- 
ples, and having applied for a patent there- 
on; thinks he first knew of this improvement 
in June, 1848, and first saw them in use the 
last of June, 1848, in Clinton Mill, in Woon- 
socket; that he saw Jillson making one. Be- 
ing asked what is the improvement invented 
by Jillson in weavers' temples, and in what 
does it differ from other temples, he says: 
"All other jaw-temples which I ever saw 
have a device for opening and closing the 
jaw; these do not, but work by the action of 
the cloth." (3) Gardner Smith says he was 
present when Jillson was making improve- 
ments in weavers' temples, and did the black- 
smithing for tfiem in June, 1848; that he saw 
the improved temple made by Jillson in oper- 
ation on trial, by way of experiment, in 
June, 1848, in the machine-shop of the Clin- 
ton Mill; that this improvement obviates the 
necessity of any spring whatever; the gravi- 
tation of the jaw is its motive power, and is 
unlike all others to his knowledge. (4) Kob- 
ert Hilton worked in the weave-shop in the 
Clinton Mill, In Woonsocket, from 1843 to 
1849, except twelve or thirteen months; had 
charge of the weave-shop and tried the tem- 



ples, and made all the experiments with 
them, and they were the first he had ever 
heard or seen of the kind. It was about 
two years ago (February, 1848) since they 
were first applied to looms in Woonsocket. 
He never saw them applied in any other 
place. (5) Mr. Tourtellot first heard of the 
invention late in the fall or winter of 1848. 
(6) Ira Lee, in April, 1849, was at work in 
the machine-shop at Woonsocket upon tem- 
ples invented by Mr. Jillson. ■ (7) Cyrus Har- 
ris says that Winsor came 'to the mills in 
April, 1849, and said he had a new temple 
he wanted him to try; he found it at Woon- 
socket; it was got up by one Jillson. 

Upon consideration of the whole evidence, 
I am satisfied that the applicant, Olney Win- 
sor, was not, and that the said Ai-nold Jill- 
son was, the first inventor of the improve- 
ment in weavers' temples, which is now the 
subject of controversy in this case, and that 
the decision of the commissioner of patents 
rejecting the application of the said Arnold 
Jillson and .awarding the priority of inven- 
tion in favor of the said Olney Winsor 
ought to be, and the same is hereby, re- 
versed. 



JIM WATSON, The (BRAWLEY v.). See 
Case No. 1,817. 



Case 'No. 7,32S. 

The J. L. BOWBN. 

[5 Ben. 296; i 4 Am. Law T. Rep. U. S. Cts. 
214,] 

District Court, S. J>. New York. Aug., 1871. 

Salvage — Services of Navigator — ^Distribution. 

1. A brig left New York, bound on a voyage 
to Gibraltar. Four days afterwards an a&ay 
took place on board, in which the master was 
killed, the second mate so hurt as to be incapable 
of doing duty, and the first mate seriously hurt. 
He, however, took command, and headed the 
vessel back to New York, remaining on deck 
and in charge, without sleep, for two days. On 
the morning of the second day the ship E., at- 
tracted by a signal of distress, came to her, and 
H., the mate of the E., went on board the brig, 
and navigated her back to New York, the serv- 
ices lasting sixty hours. The brig and her cargo 
were worth ?50,000. Held, that the service was 
a salvage service. 

2. §3,000 was a proper compensation, to be 
divided as follows: ?1,600 to the owners of the 
E.; $450 to her master; $650 to H.: and ?300 
to the rest of her crew, according to their wages. 

[Cited in The Marie Anne, 48 Fed. 748.] 

In admiralty. 

Beebe, Donohue & Cooke, for libellant 
Scudder & Carter, for claimant. 

BLATCHFORD, District Judge. On Sun- 
day, the 28th of May, 1871, the brig J. L. 
Bowen left New York, bound to Gibraltar. 
Her ship's company consisted of a master, 
two mates, a cook and six men before the 

1 [Reported by Robert D, Benedict, Esq., and 
here reprinted by permission.] 
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mast She had one passenger. The vessel 
and her cargo were worth $50,000. On 
Thursday, the 1st of June, an affray oc- 
curred between four of the seamen and the 
officers, in which the master was killed, the 
second mate was so injured that he was In- 
capable of doing duty, and the first mate 
was very much hurt. The seamen were all 
of them colored men, and the officers were 
white men. Two of the seamen and the 
cook took no part in the affray. The men 
who were engaged in the affray were at 
work at the time, using the capstan. The 
difficulty arose in reference to -the manner 
of putting a turn on the capstan, and the 
blows which killed the master and injured 
the mates were infiicted by capstan bars. 
The outburst was a momentary one, but a 
very violent one. The first mate, though 
hurt, remained on deck at his duty, and 
headed the vessel back for New York. His 
orders were obeyed by all the men who were 
fit for duty, two of the four who were con- 
cerned in the disturbance having been dis- 
abled. The cook eshibited fidelity, but he 
was a colored man. The passenger ren- 
dered what assistance he could. But the 
first mate was the only officer left for duty, 
and the only person left alive, except the 
second mate, who was acquainted with nav- 
igation. From the time of the affray until 
Saturday morning, the 3d of June, the first 
mate remained on deck all the time, and 
obtained no sleep. He had been wounded 
twice in the head, his shoulder had been 
knocked out of joint, and one of his arms 
was in a sling. On Friday a signal of dis- 
tress was set. On Saturday morning the 
ship Europa, bound from Bremen to New 
York, with a general cargo and 130 pas- 
sengers, came in sight of the brig, and 
noticed the signal of distress, and made for 
her. The Europa had a master and only 
one mate, the libellant Hilmer. The mate 
was the only person on the Europa, be- 
sides her master, who could navigate the 
ship. As the Europa neared the brig, the 
brig sent a boat off with the cook and one 
man. The cook reported to the master of 
the Europa the condition of things on board 
of the brig. The master of the Europa sent 
the libellant in the boat to go on board of 
the brig, and ascertain the facts of the case, 
with instructions to return and report them. 
He went on board of the brig, and had an 
interview with the first mate of the brig, 
and saw and learned what had happened. 
The first mate of the brig requested assist- 
ance, and the result was, that the libellant, 
after he had returned to the Europa and re- 
ported, went, by the permission of the mas- 
ter of the Europa, on board of the brig, in 
order to assist in her navigation. He went 
alone. On board of the brig he discharged 
the duties of his position as mate, the first 
mate of the brig also assisting. The brig 
reached an anchorage in the lower bay of 
New York late on Monday night. The serv- 



ices of the libellant covered a period of a 
little over sixty hours. The weather was 
fine all the time, though, soon after the libel- 
lant went for service on board of the brig, 
a fog came on, and the brig and the Europa 
lost sight of each other, and neither again 
saw the other, the Europa having reached 
New York twenty-four hours before the brig 
did. 

The libel is filed on behalf of the libellant 
and all others who are salvors, and claims 
salvage compensation for the libellant, and 
for the Europa and her crew. The answer 
denies that the senrice was one of great 
peril or danger, and denies that the brig 
and her cargo were rescued from any con- 
siderable peril, or were in any peril beyond 
the power of her mariners to control. 

There can be no doubt that the service in 
this case was a salvage service, in respect 
of which the owners of the Europa and her 
master and crew, as well as the libellant, 
are entitled to a salvage compensation. 
Williamson v. The Alphonso [Case No. 17,- 
749]; The Czarina [Id. 3,531]; The Roe, 
Swab. 84; The Janet Mitchell, Id. Ill; The 
Golondrina, L. R. 1 Adm. & Ecc. 334; Jones, 
Salv. 14. 

The only contest in the case is as to the 
amount to be awarded. The answer avers 
that the owners of the brig and cargo are 
willing to make ample compensation for the 
services rendered, but that the sum de- 
manded has been so unreasonable and in- 
equitable that no settlement could be made. 
What that sum is, is not stated in the an- 
swer, nor shown by the evidence. The libel 
specifies no amount, but claims reasonable 
compensation. 

In the case of Williamson v. The Alphonso 
[supra], the two maxes of the Alphonso were 
disabled, the master was ill with the yellow 
fever, a signal of distress was flying, the 
mate of the salving vessel took command 
of the Alphonso, and ran her a distance of 
23 miles to a port of safety, and the Alphon- 
so and her cargo were worth $15,000. The 
court allowed $750 salvage in all, giving 
$300 of it to the mate. 

In the case of The Czarina [supra], the 
master and two mates of the Czarina had 
been killed, no one was left to navigate her, 
she and her cargo were worth about $95,- 
000, and the first mate of the salving vessel 
was put on board of the Czarina, and navi- 
gated her for twenty days. The owners, 
master, mate and sailors of the salving ves- 
sel brought suit, and the court awarded to 
them $5,485, of which the owners received 
$3,500, the master $800, the first mate $1,000, 
the second mate $25, and sixteen sailors $10 
each. 

In the case of The Roe, Swab. 84, some of 
the crew of the Roe were dead and some 
were ill with the scurvy, a signal of distress 
was flying, the value of the property saved 
was £9,350, two of the crew of the saving 
vessel volunteered to serve on the Roe and 
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they were paid £20 eacb for their serrices, 
which continued for a period of seventeen 
days. The rest of the crew of the salving 
vessel, with her master and owners, sued 
for salvage. The court awarded £150, of 
which the owners received £60, the master 
£23, and the remainder was divided among 
27 seamen in proportion to their wages. 

In the case of The Janet Mitchell, Swab. 
Ill, the master of the Janet Mitchell had 
been drowned, and some one was required 
to navigate her. The' mate of the. salving 
vessel volunteered to do so, and the owners 
of the Janet Mitchell gave him £200 for his 
services. The owners, the master, and the 
rest of the crew of the salving vessel sued 
for salvage, and, the value of the property 
saved being £29,700, the court awarded to 
them £1,000. 

In the case of The Golondrina, L. K. 1 
Adm. & Ecc. 334, the two mates of the 
Golondrina had deserted her, and her mas- 
ter had jumped overboard, and the second 
mate of the salving vessel was, at the re- 
quest of the crew of the Golondrina, put on 
board of her, by the master of the salving 
vessel, to navigate her. The value of the 
propei*ty saved was £26,000, and the court 
awarded £1,800, of which the owners re- 
ceived £1,000, the second mate £300, the 
master £200, and the crew £300, according 
to thehr ratings. 

In the present case, I think the sum of 
$3,000 is a proper allowance. Of this I 
award to the owners of the Europa $1,600, 
to her master $450, to the libellant Hilmer 
$650, and to the rest of her crew $300, ac- 
cording to their wages. Let a decree be en- 
tered accordingly, with costs. 



Case Wo. 7,323. 

The J. L. HASBROUOK. 

[4 Ben. 359.] i 

District Court, E. D. ISIew York. Nov., 1870.2 

Collision on the Hudson Kiver Opposite West 
Point— Steamek and Sloop— Holding 
CoDiiSE — Evidence. 
1. A steamer and a sloop caipe in collision in 
the night, on the Hudson river off West Point 
The steamer was going up on the east side of 
tlie river, and saw the sloop as she came round 
West Point, about in the middle of the river, 
exhibiting her starboard light. Her port hght 
then became visible, but it was shut off again, 
■when the pilot of the propeller sheered a little 
to east, and finding that the sloop was heading 
to east, he stopped the propeller, and while she 
was still in the water, tiie sloop came into her, 
striking her at nearly right angles, about forty 
feet abaft the stem. The tide was ebb. The 
usual course of navigation for steamers, boufid 
up in that part of the river with that tide, is 
to keep well to eastward until they are able to 
see above West Point, and then to haul over, 
passing near the point when above it so as to 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.! 

2 [Affirmed by the circuit court; case unre- 

gorted. Decree of the circuit court affirmed in 
3 U. S. 4(^.1 
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give a wide berth to Magazine Point above. The 
testimony in the case as to the wind, was contra- 
dictory. On behalf of the sloop, it was claimed 
that she did'not have a working breeze, while tor 
the steamer it was testified that she had a good 
breeze from the northwest. EeU, that it was the 
duty of the sloop, if she had a working breeze, 
which would enable her to do it, to haul around . 
West Point and allow the steamer to pass her to 
east. A sailing vessel coming down the river 
in this locality does not hold her course withm 
the meaning of the law, when without cause she 
changes from the west to the east side o£ the 
river in rounding West Point 

2. On the evidence, the sloop had a good work- 
ing breeze. 

3. The sloop was not bound to change her 
course to avoid the propeller, but she was bound 
in passing that point, to keep her Place in the 
river, if possible, and not to allow herself to be 
carried over to the east side m the track of a 
steamboat which was pursuing the ordma^ and 
only safe course to pass that point; and whether 
her action arose from ignorance or carelessness, 
or from some defect in her rigging, which made 
her refuse to obey her helm, was immaterial, as 
far as the liability of the steamer was concerned. 

[See note at end of case.] 

4. On the evidence, there was not time for the 
steamer to have avoided the sloop after it ap- 
peared that she was sheering to east. 

[Oited in The Iron Chief, 53 Fed. 511.] 

5. In a conflict of evidence, mere numbers of 
witnesses must sometimes be considered. 

In admiralty. 

0. Donohue and E. M. Cullen, for libel- 
lant. 
B. D. Benedict and W. J. Haskett, for 

claimants. 

BENEDICT, District Judge. This action 
is brought to recover the value of the sloop 
Yenus and her cargo, which vessel was 
sunk by a collision in the Hudson river, 
on the night of the 27th of November, 1869. 
The locality of the collision was ofE West 
Point, where the river makes two sharp 
turns in quick succession, one at Magazine 
Point above, and the other at West Point 
below. The time of the collision was about 
midnight, but lights could be seen at a dis- 
tance of one-half to three-quarters of a mile. 
The tide was running strong ebb. The Has- 
brouck was a propeller bound up the river, 
at a speed of from seven to eight knots, 
the Venus was a sloop, bound down the 
river with a cargo of stone. The vessels 
came in contact a little below the light at 
West Point, the bowsprit of the sloop strik- 
ing the port side of the propeller, about 
forty feet abaft the stem, nearly at right 
angles; whereby the sloop was s6 injured, 
that she sunk almost immediately. No oth- 
er vessels were passing at the time, to in- 
terfere with the movenJents of either ves- 
sel. Both vessels were displaying the re- 
quired lights, which were seen as soon as 
possible, when the lights of the sloop open- 
ed around West Point. The sloop was then 
about in the middle of the river, and not 
quite down to the point, while the propeller 
was about one-half a mile below the point, 
coming up on the east side of the river. 
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The allegation of the libellants is, that the 
sloop was sailing on the starboard tack, 
east-south-east, with the wind south-west 
very light; that the propeller approached 
to within fifty feet of the sloop, heading 
for the sloop's fore-rigging, when, on being 
hailed to go under the sloop's stern, she 
sheered off to east across her bow, and in 
passing caught the sloop's bowsprit, which 
was taken out by the force of the blow, and 
the sloop thus caused to sink. 

The allegation of the respondent is, that 
the wifid was north-west, blowing a good 
stifE breeze; that the sloop, when seen a 
little above West Point, was exhibiting her 
starboard light; that as she got around the 
point, she exhibited a glimpse of her port 
light, and immediately shut it ofiC again, 
when a slight sheer to east yvsLS given to 
the propeller, and finding the sloop to be 
hauling more to east, and across the river, 
the propeller was stopped, and while mo- 
tionless was struck by the sloop. And it is 
charged, that the sails of the sloop were 
not properly and fully hoisted, and her jib 
was- furled, and therefore she was unable 
to lufE, and so ran across into the propeller. 

In or^dpr to a correct determination of the 
points of difference between these parties, 
it is necessary to bear in mind, the locality 
of the accident, and the proper course of 
navigation in passing West Point, as to 
which there is no room for dispute. 

For a steamer, bound up the river in an 
ebb tide, the true course is, as she ap- 
proaches West Point, to keep well to east- 
ward, until able to see above the point, 
then to haul over, passing near the point 
when above it, so as to give a Xvide berth 
in passing Magazine Point above, by which 
course vessels coming down are seen at the 
earliest moment, and easily pass in safety, 
if they keep to the westward side, or mid- 
dle of the river, as they round West Point. 

Such being the well known course of navi- 
gation at this point, it was the duty of the 
sloop in the present instance, if she had a 
working breeze to enable her to do it, to 
haul around the point, and allow the steam- 
er to pass her to east. This she did not do, 
on the contrary, at tfie time the vessels 
came in contact, the sloop was well over 
to the east side of the channel. The sloop 
was therefore in fault, for being out of her 
proper course, provided she had a good 
working breeze from the north-west, to ena- 
ble her to keep her place, as the claimants 
allege that she had. A sailing vessel in this 
locality, does not hold her course, within 
the meaning of the law, when without cause 
she changes from the west to the east side 
of the river rounding West Point; 

The question of the wind is therefore a 
material question in the case, and it has 
been so treated. Some twenty witnesses 
have been called to testify in regard to it, 
and their evidence discloses the ordinary 
conflict so characteristic of this class of 



cases. The weight of the evidence is how- 
ever clearly with the respondents. Some 
seventeen witnesses support the view of the 
respondents upon this point, to five or six 
upon the other side, and mere numbers 
must sometimes be considered. But the li- 
bellant's- own evidence contains facts strong- 
ly corroborative of the respondent's state- 
ment, in respect to the wind. For instance, 
the record of the wind, kept at the barracks 
at West Point, while it shows that at 9 p. 
m. of the evening before the collision, the 
wind was light from the south-west, also 
shows that before morning it changed to 
the westward. When it changed is shown, 
by the testimony of the first hand of the 
sloop, that when the sloop entered the 
Highlands, the wind blew hard enough to 
compel them to take in their sails. Fur- 
thermore, this same witness says, that they 
again made sail after they passed llagazine 
Point, but with a reef in the mainsail. 
Hoisting a reefed mainsail within a short 
distance from the place of collision, clearly 
shows that there was plenty of wind at 
the time of the collision. So also the mas- 
ter of the sloop is proved to have stated, in 
accounting for the collision, that his sloop 
would not luff, and he himself admits the 
repeated use of that expression, which im- 
plies the presence of wind. A sailor would 
not have used such an expression to excuse 
the action of his vessel, unless there had 
been a wind. 

In addition to these facts, derived from 
the evidence of the libellants, there is the 
testimony of the pilot of the ferry-boat 
at Garrison's, a witness wholly unconnect- 
ed with the controversy,' who was at his 
house at Garrison's, and was awakened in 
the night by his wife because his window 
had broken loose, and, getting up to make 
it fast, found the wind blowing heavily; 
likewise the testimony of the pilot of the 
Thos. -Pow^ell, a witness equally free from 
connection with these parties, who landed 
at Cold Spring about 11 p. m., and recol- 
lects having to stop for a small boat under 
sail, and who says the wind at that time 
blew heavily. In view of such a mass of 
testimony it is impossible to believe the 
statements of the crew of the sloop, when 
they say there was no wind. On the con- 
trary, it must be held that the sloop had a 
good working breeze. This fact in regard to 
the wind, being found against the libel- 
lant, is conclusive of the case. With a wind 
which would enable the sloop to keep her 
proper course, she is found at the time of 
the collision well over to the east side of 
the river, and presenting her starboard side 
broadly to a. vessel bound up. Such a 
course o;n the- part of a sailing vessel at 
West Point, in a fresh breeze from the 
north-west, cannot be justified. Not that 
the sloop was bound to change her course 
to avoid the propeller, but because she was 
bound in passing that point to keep her 
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place in the river, if possible, and not to 
permit Uerself to be carried over to the east 
side, in the track of a steamboat which was 
pursuing the ordinary and only safe course 
to pass that point. Whether this action of 
the sloop arose from ignorance, or from 
carelessness, or from some defect in her 
rigging, which made her refuse to obey her 
helm, is immaterial, so far as the liability of 
the propeller is concerned. The propeller 
is not responsible for the improper position 
of the sloop. 

There remains to consider whether the pro- 
peller was guilty of negligence in omitting 
any effort within her power to avoid the 
sloop; fox*, notwithstanding she had the right 
to suppose that in such a breeze the sloop 
would not attempt to go over to the east side, 
and to take her com-se accordingly, still, 
when she saw that the sloop was going 
over to east, it was her duty to avoid her if 
she could do so. It has accordingly been 
most earnestly contended that the propeller 
must be held in fault, upon her own answer, 
for sheering to the east instead of to the 
west, after she saw that the sloop was going 
over to east 

The zeal with which this feature of the 
case has been pressed, by an advocate of 
such large experience in matters of this kind, 
has led me to weigh with all possible care 
the evidence in the case bearing upon this 
point in connection with the answer; but I 
am constrained to say that I cannot agree to 
the conclusion which the libellant seeivs to 
draw. The answer, indeed, says that after 
the sloop got around the point, she exhibited 
her port light and immediately shut it in 
again, and the pilot of the Hasbrouck then 
gave a slight sheer to east, then blew one 
blast of his whistle, and then stopped his 
boat. But if it be true that this sloop, with 
a working breeze, approached the point show- 
ing her starboard light, and, when below the 
point, showed her port light to the propeller, 
then coming up to east of her, and then shut 
out the port light, all which is proved, it 
would not follow that the propeller was 
bound to sheer to west, unless it also appear 
that there was room to do it after the red 
light shut off. trp to that time, the propeller 
was well justified in supposmg, and indeed 
bound to suppose, that the sloop was intend- 
ing to pass down to west. The statement of 
the pilot of the propeller is that there was 
not room to sheer to west after the port light 
shut off, and this statement is entirely con- 
sistent with the answer, and it is also sup- 
ported by other evidence, which appears to 
me to be entirely controlling. Doubtless, 
some of the estimates of distance given by 
the pilot would indicate that he had more 
room; but estimates of distance can never be 
relied on in this class of cases, and they 
should not control his positive declaration 
that when the sloop, by shutting in her port 
light, indicated that she was going to the 
east, there was neither time nor room to en- 
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able him to avoid her by sheering to west. 
This statement of the pilot derives confirma- 
tion from the evidence of the first hand of 
the sloop, who says that when the propella* 
sheered to east she was very close to the 
sloop. To the same effect is the testimony 
of Dolahan, also a witness of the libellant, 
who says the propeller was pretty nigh on 
the sloop when she sheered to east. The 
proximity of the vessels is clearly and indis- 
putably shown by the testimony of Decker, 
the watch on the barge Ulster County, which 
was being towed up alongside of the Has- 
brouck, a witness wholly \mconnected with 
the navigation of the propeller. This wit- 
ness was standing midships on the barge 
when he heard the whistle of the propeller, 
which was blown when the red light shut 
ofC. He at once started forward, and when 
he reached the slide, some twenty feet from 
■where he stood, and looked out, the sloop 
was close at hand, within a length or a length 
and a half of the propeller. The testimony" 
of Bullis, who was below on the Ulster 
County, also indicates the short space of time 
between the whistle and the blow; and, final- 
ly, the libel gives the distance of the vessels 
apart at this time as about 5D feet. It is, 
therefore, impossible to hold the propeller in 
fault for omitting to sheer to port or for 
omitting to stop and back in time. So long 
as the sloop was to west of her and showing 
a red light the propeller was not called on to 
do either. When the red light was shut ofE 
she was too near the sloop to do anything 
•more than she did. My conclusion, there- 
fore, is that the collision in question was not 
caused by any fault on the part of the pro- 
peller, and, accordingly, the libel must be dis- 
missed with costs to be taxed. 

[N0TE3. This decree was affirmed by the cir- 
cuit court (case unreported). The libellant then 
appealed to the supreme court, where the deoree 
of the circuit court wus affirmed in an, opinion 
by Mr. Justice CJifford, who said that, although 
it was necessary, for the sloop to change her 
course sufficiently to round the point at West 
Point, yet when that was safely accomplished 
she had no right to keep on that course which 
was not the accustomed one for sailing vessels 
descending the river, and so oblige ihe steamer 
to abandon the accustomed pathway and seek 
another one, usually navigated by sailing ves- 
sels. Bv so doing she had made the collision pos- 
sible. 93 U. S. 405.] 



Case No. 7,334. 

The J. L. HASBROUCK. 

[5 Ben. 244; i 14 Int. Bev. Bee. 47.] 

District Court, S. D. New York. June, 1871. 

TUG-BOAT AND TOW— OWSBRS OF C.\KGO — NEGLI- 

GEXOE— Appoktioxment of Damages. 

1. Where a canal-boat loaded with grain was 
taken in tow, at New York, by a steamboat, to 
be towed up the Hudson river, but began to leak 
on the voyage up, and, oh arriving ofiE ITort Mont- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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gomery, was cast off from the steamboat in or- 
der to go to a dock, vp-hich, however, she failed 
to reach, and drifted off into the river and sank: 
Held, that, for any damage accruing to the canal- 
boat or her cargo before she was cast off, the 
owners of the canal-boat and of the cargo must, 
as respects the steamboat, bear their own losses, 
as that resulted from the unseaworthy condition 
of the canal-boat. 

• 

2. The steamboat was in fault in leaving the 
canal-boat, as she did, after she was cast off. 

3. The canal-boat was in fault in not being 
provided with an anchor, and in not using all 
her lines to get her into the dock. 

4 The damages resulting to the canal-boat 
from the actual sinking of the canal-boat, over 
and above the damage it had sustained at the 
time it was cast off from the steamboat, must be 
apportioned between the owners of the canal- 
boat and the owners of the steamboat, and the 
damage resulting to the cargo from such sinking, 
must be apportioned between the owners of the 
cargo and the owners of the steamboat. 

[Cited in The M. J. Cummings, 18 Fed. 182.] 

These were two actions, iDrought by Taylor 
and others, owners of the canal-boat Frank 
Curran, and Hicks and others, owners of a 
cargo of wheat on' board, to recover for the 
loss of the boat and cargo. The boat was 
taken in tow at New York City, to be towed 
up the Hudsoh river to a place above Pough- 
keepsie, in the evening. She soon after be- 
gan to leal:, and in the morning the captain 
of the canal-boat requested to be cast off. 
The canal-boat was being towed astern of a 
barge, which was also towed astern of the 
propeller on a hawser. Wlien off Fort Mont- 
gomery the propeller ran in near a dock, and 
the order was given to the canal-boat to east, 
off, which was done, and the propeller went 
on up the river. The canal-boat did not reach 
the dock, she had no anchor on board, her 
master attempted to get a line to the dock, 
but failed, and she was carried by the tide 
out into the middle of the river, where she 
sank, and was totally lost, with her cargo. 

C. Donohue and J. K. Hill, for libellants. 
R. D. Benedict and W. J. Haskett, for 
claimants. 

BLATCHFORD, District Judge. For any 
damage to the canal-boat or her cargo up to 
the time of the arrival of the propeller and 
her tows off Fort Montgomery dock, the own- 
ers of the canal-boat and the owners of her 
cargo must, as respects the propeller, bear 
their own losses. Such damage, on the evi- 
dence, was not caused by any negligence or 
fault on the part of the propeller, by tow- 
ing at an undue rate of speed, or otherwise, 
but was caused by the leaky and unsea- 
worthy condition of the canal-boat. The 
owners of the cargo, if they have a claim 
against anybody for such damage, must look 
for it to the owners of the canal-boat. For 
the actual sinking of the canal-boat off Fort 
Montgomery dock, and for the damage caused 
by such sinking to her cargo, over and be- 
yond the damage it had sustained by water 
at the time the canal-boat was cast loose 
from the propeller, I think the propeller is' 



shown to be responsible in part The dam- 
age to the canal-boat, for which the propeller 
is so responsible in part, Is the loss of such 
value as there was in the boat in the condi- 
tion in which she was when she was cast off. 
But such damage to the canal-boat must 
be shared by her owners, and such damage 
to the cargo must be shared by its owners. 
There was fault on the part of the canal-boat 
in not having an anchor for use, and in not 
using, off Fort Montgomery dock, all the 
lines there were on board. These faults, on 
the evidence, contributed to the sinking of 
the canal-boat and her cargo, although there 
was great negligence on the part of those In 
charge of the propeller in leaving the canal- 
boat as they did, after having stopped their 
vessel for the purpose of casting off the 
canal-boat, knowing, as they did, that she 
was being cast off because of some difficulty, 
her destination not having been reached. The 
faults of the canal-boat enure, as respects her 
cargo, to the benefit of the propeller, as 
against the owners of the cargo, in like man- 
ner as they enure, as respects the canal-boat 
herself, to the benefit of the propeller, as 
against the owners of the canal-boat. Hay 
V. Le Neve, 2 Shaw, App. 395; The Milan. 
1 Lush. 388, 403; The Atlas [Case No. 633]. 
There must be an interlocutory decree in 
each suit, and an order of reference to com- 
pute the damages, in accordance with these 
views. The question of costs is reserved 
until the coming in of the reports. 

[See Cases Nos. 7,325 and 7,326.] 



Case "No, 7,325. 

The J. L. HASBROUCK, 

[6 Ben. 272.] i 

District Court, S. D. New York. Dea, 1872.2 

TaO-BOAT AND ToW — DAMAGES. 

1. A propeller having a canal-boat in tow, 
which had sprung a leak while being towed, 
cast her off in such a way that she failed to reach 
a dock, and drifted off into deep water, and 
sank. She had a cargo of wheat, part of which 
had been wet by the leak before the boat was 
cast off. How much was wet was in dispute. 
Edd, that, as it appeared that the canal-boat 
could have been put into shoal water near the 
dock at the time she was cast off, the total loss 
of so much of the cargo as was then uninjured 
was occasioned by the negligence of the pro- 
peller. 

2. On the evidence, 800 bushels of the wheat 
was then wet and worthless, and the loss was the 
value of the cargo, less 800 bushels. 

This was a libel by the owners of a cargo 
of wheat on board of a canal-boat, against 
a steamboat, which had taken the canal- 
boat in tow to tow her from New York to 
Poughkeepsie, to recover for the loss of the 
grain, the canal-boat having been cast off 
from the steamboat in a leaky condition, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 7,326.] 
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at I^ort Montgomery, and afterwards hav- 
ing sunk in deep water. The court held 
that, for all damages received by the cargo 
\ip to the time the canal-boat was cast off, 
the steamboat was not liable, but was liable 
for the damages to the cargo occasioned 
by the sinMng of the boat after she was 
cast off. [Case No. 7,324.] To show such 
damages, the libellauts proved the number 
of bushels of sound wheat shipped at New 
York, and the master of the canal-boat tes- 
tified, that, at the time the boat was cast 
ofC, there was three feet of water in her 
hold forward, and only three inches aft, 
and that a space three feet deep at the bow 
and three inches deep at the stern would be 
occupied by 800 bushels of wheat; and the 
libellants claimed, on this evidence, that 
only 800 bushels of wheat were wet when 
the boat was cast off. It had appeai*ed, by 
the master's evidence on the trial, that, 
when the boat was cast off, she was about 
a foot deeper in the water at the bow than 
at the stern, and had been leaking more or 
less for several hours. The claimants in- 
sisted, on this evidence, that, if the water 
was tiiree feet deep in the hold at the bow, 
it must necessarily have been' two feet deep 
at the stern; and that, .on such a calcula- 
tion, nearly half the cargo must have been 
wet. The commissioner reported that only 
800 bushels were wet, and fixed the dam- 
ages at the value of the whole cargo of 
sound wheat, less 800 bushels, and $200 for 
the value of the 800 bushels of wet wheat. 
The claimants excepted to the allowance of 
each item. 

G. Donohue, for libellants. 
R. D. Benedict, for claimants. 

BLATOHFORD, District Judge. It was 
proved on the trial, that the dock at Fort 
Montgomery is about 300 feet long in the 
line of the river, and runs out about 70 feet 
into the river; that, at low water, there is, 
at the dock, seven or eight feet depth of 
water; that, at its north end, the dock is 
out even with the edge of the fiats, thus 
leaving 70 feet of fiats between the outer 
edge of the flats and the land; and that, at 
the south end of the dock, the flats are some- 
times bare. From this evidence, taken in 
connection with the other evidence given 
at the trial, it is quite apparent, that the 
bestowment by the propeller on the canal- 
boat of proper attention, when the latter 
was cast off, would have enabled the boat 
and her cargo to be put on the flats, so as 
to have prevented her sinking, as she did, 
out in deep water. The sinking of the car- 
go in deep water, and its consequent total 
loss, occasioned, therefore, such damages as 
there were to the cargo beyond the damage 
it had sustained, when the fault of the pro- 
peller was committed in casting the boat 
off, and leaving her without care or atten- 
tion. 

ISfed.cas. — 41 



As to the damage which the cargo had 
sustained at that time, the commissioner 
reports all of it as undamaged, except 800, 
bushels of wheat, and that he reports as 
damaged to the extent of §1 37 per bushel; 
its undamaged value having been ?1 62 per 
bushel. As to the quantity of wheat dam^ 
aged at the time, the only testimony on 
either side, which specifies any number- of 
bushels as damaged, is that of Atkins, masT 
ter and part owner of the canal-boat, -and 
who was on her at the time of the disaster. 
He gives the data from which he makes out 
that 800 bushels only were damaged, and 
no witness testifies that, from his data, his 
calculation was incorrect No error in his 
data is pointed out, to my satisfaction, and 
his calculation therefrom is not so mani- 
festly incorrect that the court can, without 
evidence, set it aside. I do not mean, by 
saying this, to suggest that it appears to be 
incorrect at all. I am not satisfied, how- 
ever, that the 800 bushels of wheat are 
shown to have been worth anything at the 
time the boat was cast off. The weight of 
the evidence is that they were worth noth- 
ing. The sum of $200 must, therefore, be 
deducted from the report, and the damages 
must stand at $12,867 01, and the exceptions 
on both sides must, in all other respects, be 
overniled. 

[From this decree both parties appealed to the 
circuit court, where the decision of the district 
court was affirmed. Case No. 7,326.3 



Case Wo. 7,326. 

The J. L. HASBROUCK. 
[14 Blatchf. 30.] i 

Circuit Court, S. D. New York. Nov. 11, 
1876.2 . 
Tow — IsjuRT — Mutual Fault — Damages. 

1. A steam-tug, having a canal-boat in tow 
astern, going up the Hudson river, was hailed 
by the canal-boat to land her, and that she was 
leaking. The tug ran in towards a dock, and 
stopped and hailed the canal-boat to cast off. 
She was cast off by her hands, but one of the 
lines jammed. She had made no preparation of 
lines by which to reach the shore, and she had no 
anchor. She drifted up the river, and sank an 
hour or more after she was cast off. The tug 
went on and gave no aid to the canal-boat. Held, 
that both vessels were in fault, and that the tug 
was liable for one-half of the damages. 

2. The value of the canal-boat is to be esti- 
mated as she was just before she was cast adrift 
by the tug. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

In admiralty. 

James K. Hill, for libellants. 
Robert D. Benedict, for claimants. 

JOHNSON, Ohrcuit Judge. The libel in this 
case was filed to recover for the loss of the 

I [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
.2 [Affirming Case No. 7,325.] 
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canal-boat Frank Curran, which, as was al- 
leged, was sunk by the fault of the claimants, 
while she was being towed from New York 
to Low Point on the Hudson river. The 
district court decided [Case No. 7,324] that 
the claimants wer^ not in fault in respect to 
any injury sustained by the canal-boat dur- 
ing the voyage from New York to Fort Mont- 
gomery, where she was detached from the 
propeller, but that those injuries were owing 
to her xmseaworthiness and her being in a 
leaky condition. It further decided, that, in 
the casting off of the canal-boat from the 
propeller at Fort Montgomery, imder the cir- 
cumstances proved, both vessels were in fault 
—the canal-boat in having made no proper 
preparation of her lines for landing, and in 
having no anchor; the propeller in leaving 
the canal-boat unassisted, knowing that she 
was being cast ofiC in consequence of some 
difficulty, before reaching her destination. 
It, therefore, decreed, that the propeller was 
bound to answer to the owners of the canal- 
boat for one-half the damages thus incurred, 
and declared- those damages to be equal to 
the value of the canal-boat in the condition 
she was in when she was cast off. The 
cause was thereupon referred to a commis- 
sioner to ascertain these damages and report 
the same to the court He subsequently re- 
ported the damages at $3,500, with interest 
to the date of the report, amounting in all to 
?4,200. To this report the claimants except- 
ed on various grounds. Upon the hearing 
they were aU overruled, and the court pro- 
nounced its decree, awarding to the libellants 
one-half of the damages so assessed, with in- 
terest from the date of the report See [Case 
No. 7,325]. From this decree the libellants 
appealed to this court, and they claim that 
all the damages sustained by the canal-boat 
ought to have been recovered by the libel- 
lants. The claimants also appealed, claim- 
ing that the propeller was not in fault, and 
ought not to be charged with any part of the 
damages sustained by the loss of the canal- 
boat They likewise contend that the excep- 
tions to the commissioner's report, or some 
of them, ought to have been allowed, and 
that the decree should, in any case, have 
been for a, smaller sum. 

After a careful examination of the evidence, 
it is established to my satisfaction, that the 
agreement for towing this canal-boat was 
not made at Poughkeepsie, but at New York, 
with the captain of the propeller, and that 
the allegations of the answer in that respect 
are substantially sustained. In the execution 
of the contract the persons in charge of the 
propeller exhibited, in respect to the speed 
at which they moved, much consideration 
for the condition of the canal-boat. In the 
ten hours preceding the time of the final 
start, they made only 45 miles, which, in it- 
self, is a substantial overthrow of the claim 
on the part of the libellants, that the pro- 
peller made ten miles an hour. It affirma- 
tively appears, that, early in the voyage, up- 



on the statement of the captain of the canal- 
boat, that she was loaded by the head too 
much, and that her seams that had been 
above the water were open and let in a little 
water, the captain of the propeller proposed 
to land her at or near Weehawken, but that 
Captain Atkins declined, alleging that he 
was moving the flour, which was part of 
his cargo, to the after part of the boat and 
that there would be no danger after that 
change was made. The captain of the pro- 
peller then ordered the engineer to run at 
half speed aD. night The engineer testified, 
that he reduced the steann pressure and throt- 
tled the engine, so as to reduce the speed 
fully one-half; that, while in motion, they 
averaged but five miles an hour, until they 
got out of the ice; and that they afterwards 
ran at not over six miles, till the canal- 
boat was cast off at Fort Montgomery. 
Against this evidence there are only vague 
statements of great speed on the part of the 
claimants, which are not, in my judgment, 
sufficient to establish any fault on the part 
of the propeller in this respect. 

In respect to the allegation of want of care 
in taking the boat in tow, It may be properly 
answered, that if there was any original 
want of care on first starting from the city of 
New York, no damage appears to have re- 
sulted. If the allegation includes the manner 
of towing during Hie residue of the voyage, 
various ways of fastening the barge and 
canal-boat in different positions seem to have 
been tried, as one after another seemed to 
present difficulties, but the fair result of the 
evidence is, I think, that the propeller was 
iaot in fault 

In respect to the ice, it was made that 
night, and was a mere skion at first. Upon 
the complaint of the captain of the canal- 
boat her place was changed, so that she was 
astern of the barge, and that astern of the 
propeller. It was to make this change that 
th^ propeller was stopped, and not because 
she could not make her way through the ice. 
But the dear proof that lie boat was not 
harmed by the ice is, that, although she made 
some water from the early part of the voy- 
age, in consequence of the open seams near 
her bow, it was not until an hour after the 
ice was passed that Captain Atkins regard- 
ed the leak as of any moment Albertson 
says the boat began to leak near Haverstraw 
or Grassy Point, and that up to that time 
there had been no difficulty from any leak. 
At this point of time Atkins and Albertson 
became alarmed, and insisted that the canal- 
boat should be landed. The people in charge 
of the propeller, (the canal-boat, as Albertson 
says, not leaking onuch then,) made motions 
indicating that they would land the canal- 
boat at a dock below Haverstraw; but Al- 
bertson declined to land there, he having as- 
certained that he could not get across the 
river from that point and made motions for 
the propeller to go on, and told them to land 
the boat at Grassy Point The propeller 
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sheered in to land the canal-boat at that 
point, and stopped or slowed, but Atkins then 
declined to cast his boat off. As they came 
near Fort Montgomery, Atkins hailed the 
propeller to land the boat, and that it was 
leaking. Albertson also hailed the propeller 
to land the boat there. The propeller ran in 
towards the dock at Fort Montgomery, the 
engine was stopped, and the canal-boat was 
hailed to cast off. She was cast off by the 
hands on board, but one of the lines jammed, 
and was not unfastened till it was broken 
by the starting of the propeller. No prepara- 
tion of lines had been made aboard the canal- 
boat, her way had been checked by the line 
which had not been cast off, she was left 
about 400 feet from the dock, and the tide 
and wind carried her upward and away from 
the dock. A boat came to her from the shore, 
time was lost in getting out her lines, those 
which were in readiness were not long enough 
to reach the shore, and the boat fi'om shore 
had not power enough to tow her. She had 
lines sufficient to reach the shore, if they had 
been in readiness. She had no anchor, so 
that no attempt could be made to hold her. 
The result was, that she drifted north of the 
dock, and out into the river, and finally, an 
hour or more after she was cast off, she 
sank, having drifted about a mile from the 
place where the propeller left her. 

To the final catastrophe, I think it plain 
that the fault of the canal-boat contributed, 
and that to this, as weE as to her unsea- 
worthy condition, her loss is due; but I can- 
not exonerate the propeller from fault, under 
all the circumstances. It is true,' that the 
usual way of landing boats from a tow. Is 
to sheer in towards the dock and cast off 
their lines; but, in this case, the persons in 
command of the propeller knew, at least, that 
it was owing to something out of the usual 
course, that the canal-boat desired to land 
"before arriving at her destination, and that 
she was leaking. This imposed upon the 
propeller the obligation not to leave her ex- 
cept in safety, or, at least, without some ef- 
fort to secure her safety. So far from mak- 
ing any such effort, entire indifference seems 
to have been manifested in respect to her 
condition, and this contributed to the loss. 
It is quite true that a tug-boat is not an 
insurer or common carrier, in respect to the 
boats she takes in tow, but she still re- 
mains bound to employ that degree of cau- 
tion and skill which prudent navigators usu- 
ally employ in similar cases. The' Webb, 14 
Wall. [81 IT. S.] 406, 414. The special con- 
tract made by third parties, did not exempt 
the propeller from that degree of care. I 
am, therefore, of opinion, that the decree of 
the district court was correct in charging the 
loss of the canal-boat equally to the propeller 
and to the canal-boat, and making its decree 
against the propeller for one-half the amount. 

The value of the boat was, I think, to be 
estimated, not as she was after she had been 
cast adrift by the propeller, but as she was 



just before that time, while she might stiU 
have been saved from sinking by aid from 
the propeller, and brought to land. In this 
view, which I understand to be, in substance, 
that taken by the commissioner and the dis- 
trict court, in the judgment actually pro- 
nounced, I concur in the estimate of value 
and damage made la the district coxnt. 
Judgment must be rendered accordingly. 



Case No. 7,337. 

The J. M. WELSH. 

[8 Ben. 211.] i 

District Court, E. D. New York. July, 1875. 

Towage Contbact— Lien. 

The libellant A., proprietor of a line of tow- 
boats, filed libels to recover for towage services 
against each of 23 canal boats owned by E. & 
MeM. One suit was tried as a test case. The 
evidence showed that an agreement was made 
by A. to tow all the boats of E. & McM. between 
Troy and New York during the season of navi- 
gation in a certain year, for a fixed sum per trip; 
and it appeared that the boats were not towed 
singly, but in fleets, sometimes with the boats 
of other parties, and sometimes by themselves, 
and that the contract was broken before the end 
of the season agreed for, and suit on the contract 
was begun by A. in a state court. Hdd, that 
under the terms of the contract there was no lien 
in rem upon the boat, liie service being rendered 
in reliance upon the personal credit of E. & 
McM., and the libel must be dismissed, 

[Cited in The Advance, 60 Fed, 768.] 

In admiralty. 

J. J. Allen, for libellant 

E. D. McCarthy, for claimants. 

BENEDICT, District Judge. The terms of 
tlie contract under which the libellant Austin 
claims to have towed the vessel proceeded 
against show beyond dispute that the libel- 
lant relied solely upon the personal credit of 
Easton & McMahon, and not upon the credit 
of the boats towed. 

The contract is inconsistent with the idea 
of a lien, and shows that a lien upon the 
boats was not within the contemplation of 
the parties. For services rendered under 
such a contract, and upon an exclusively per- 
sonal credit, no lien esists. The libel is ac- 
cordingly dismissed with costs. 



J. li. WICKWIRB, The (HAYES v.). See 
Case No, 6,262. 



Case No. 7,3S8. 

The JOANNA WARD. 

[Blatchf. Pr. Cas. 164.] 2 

District Court, S. D. New York. May, 1862. 

Pbize— Violation of BiiOOKADE— Property op 
Enemy. 

Vessel and cargo condemned as enemy proper- 
ty, and for a violation of the blockade. 



1 PEleported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Reported by Samuel Blafchford, Esq.] 
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In admiralty. 

BETTS, District Judge. Tliis vessel and 
cargo were captured on the 24tli of Feb- 
ruary, 1862, ofE the port of St. Augustine, 
Pla., by the United States steamer Harriet 
Lane, and were sent into this port as prize. 
The vessel was documented January 6, 18G2, 
as then owned, in Charleston, by Finlay «& 
Patterson, citizens of that state, and had on 
board a bill of sale, purporting to have been 
executed by the said Finlay & Patterson to 
F. P. Salas, for said vessel, on the 11th of 
January, 1862, without any consideration 
being named or being proved to have been 
paid. Salas hired part of the crew in 
Charleston, and went himself, as supercar- 
go, in the vessel. All on board of the ves- 
sel knew that Charleston and the Southern 
ports were blockaded; and she evaded the 
blockade of that port in going out, bound on 
a voyage to the "West Indies, with a cargo, 
from Charleston. Her crew list was certi- 
fied at Charleston, January 20, 1862, and it 
was therein stated that the vessel was 
bound "from the port of Charleston to one 
or more ports in the West Indies, and back 
to a port of discharge in the Confederate 
States," which, as explained in the proofs 
in preparatorio, meant "anywhere we could 
get in, at St. John's, Fernandina, or St An- 
drews." She sailed under the Confederate 
flag, with a cargo from Charleston, convert- 
ed its proceeds into another cargo at Matan- 
zas, and was destined, on her return, for 
any point or place in the Southern States, 
wherever she could get in. The vessel was 
built and owned in Charleston, until the sale 
to Salas in that place, where the bill of sale 
was executed to him. It is not proved that 
he had any other residence, nor are papers 
or proofs put in showing that the cargo was 
not owned where it was shipped. 

Upon these facts the vessel and cargo 
were, at the time and place of arrest, own- 
ed, in my judgment, by persons domiciled 
and carrying on the trade and commerce in 
Charleston, and were thus enemy property, 
and lawful prize; or, if that cause of sei- 
zure might admit of doubt, it is clear, upon 
the evidence, that the whole voyage from 
Charleston to the West Indies, and back to 
a Confederate port of the United States, 
was intentionally planned and put in prose- 
cution to evade the blockade of Charleston; 
that such blockade was in fact evaded; and 
that an attempt was made, by the vessel 
and cargo, to violate the blockade of the 
coast of Florida. When the capturing ves- 
sel approached the prize, the master and 
supercargo threw overboard from the vessel 
a bundle of papers, tied up in a canvas bag. 
They were taken from the cabin, with two 
stones fastened to the bundle to sink them, 
and were thus thrown overboard. Judg- 
ment of condemnation and forfeiture of ves- 
sel and cargo is rendered. 



Case K*o. 7,329. 

JOBBINS V. MONTAGUE et al. 

[5 Ben. 422; a 6 N. B. B. 117.] 

District Court, S. D. New York. Dec. 27, 
1871. 

Bankruptcy Act— Jvkisdiction — Original Pko- 
OESs — Service Outside of the District. 

1. A subpoena to appear and answer, in a suit 
in equity brought by an assignee in bankruptcy 
to restrain the foreclosure of a tnortgage, i* 
original process in a civil suit, within the lltb 
section of the judiciary act of 1789 [1 Stat. 79]. 

2. No authority is to be found in the bank- 
ruptcy act [of 1867 (14 Stat. 517)] for the serv- 
ice of such a subpoena on a defendant in the- 
cause, outside of the limits of the district with- 
in which such suit is brought. 

[Cited in Von Roy v. Blaekman, Case No. 16,- 
997; Re Litchfield, 13 Fed. 868; Romaine 
V. Union Ins. Co., 28 Fed. 636.] 

[This was a bill in equity by William P. 
Jobbins, assignee, etc., against Ebenezer Mon- 
tague, Townsend Jackson, Benjamin Albert- 
son and wife, and Andrew Mount, sherifi! of 
Hudson county. New Jersey.] 

2 [The defendant Jackson and his copart- 
ner, Joseph P. Brouner, were on the twenty- 
second of January, eighteen hundred and. 
seventy, adjudged bankrupts by this court 
on the petition of a creditor of theirs. The 
plaintiff was appointed to be their assignee 
on the eighteenth of February, eighteen hun- 
dred and seventy, and received the usual as- 
signment, under which his title relates back 
to the thirteenth of January, eighteen hun- 
dred and seventy, the date of the filing of the 
petition. The assignment was recorded in 
the office of the clerk of Hudson county. 
New Jersey, on the twenty-fourth of June, 
eighteen hundred and seventy. On and prior 
to June fifteenth, eighteen hundred and sixty- 
nine, Jackson was seized in fee simple of 
certain real estate in Hudson county, New 
Jersey. On that day Jackson and his wife 
executed a mortgage to the defendant Alon- 
tague, on such real estate to secure the pay- ' 
ment of a bond for ten thousand dollars 
and interest, executed by Jackson to Mon- 
tague. The bill alleges that the bond was 
given with the knowledge of Montague, to- 
shield the property from the just claims of 
the creditors of Jackson, and that the ten 
thousand dollars was never due on the bond. 
On the twenty-fourth of November, eighteen 
hundred and sixty-nine, Jackson and his wife 
conveyed the said real estate, with other 
property, by deed, to the defendant Albert- 
son, in fee simple, professedly for the con- 
sideration of fifteen thousand dollars. The 
deed was recorded in Hudson county on the 
fourth of December, eighteen hundred and 
sixty-nine. The bill alleges that the deed 
was made in contemplation of bankruptcy, 
and for the purpose of delaying, hindering^ 
and defrauding the creditors of Jackson, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [From 6 N. B, B. 117.] 
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with the knowleage of Albertson. On or 
about the twenty-sixth of February, eighteen 
hundred and seventy, the plaintiff filed a 
bill in equity in this coiirt, to set aside the 
said deed to Albertson and other conveyances 
made by Jackson, and to have a receiver ap- 
pointed of the said property, and other 
property similarly conveyed, and to enjoin 
Jackson and Albertson and others, grantees 
of Jackson, who were made defendants- to 
that bill, from disposing of ^id properties. 
On that bill this court granted an injunction 
to the foregoing effect on the twenty-eighth 
of February, eighteen hundred and seventy, 
which was duly served on Jackson and Al- 
bertson. On the twenty-third of September, 
eighteen hundred and seventy, the plaintiff 
was appointed receiver in that cause of the 
said real estate in Hudson county, and of 
other property. In opposition to the mo- 
tion for the appointment of such receiver 
an afladavit made by said Montague was 
read. On the eleventh of October, eighteen 
hundred and seventy, a copy of the order 
appointing the plaintiff such receiver was 
served on the said Montague in person. On 
the seventeenth of October, eighteen hundred 
and seventy, Montague filed his bill of com- 
plaint in the court of chancery of New Jersey 
against Jackson and his wife and Albertson 
and his wife, for the foreclosure of the said 
mortgage. On such bill a decree was taken 
by default for ten thousand seven hundred 
and ninety-five dollars and twenty-sis cents, 
principal and interest on said mortgage, on 
the seventh of Februai-y, eighteen hundred 
and seventy-one, and thereupon an execu- 
tion was issued out of the said court of 
chancery, directed to the sheriff of Hudson 
county. New Jersey, commanding him to sell 
said real estate in Hudson county to satisfy 
said mortgage. The said sheriff advertised 
the property for sale at public auction on the 
fourth of May, eighteen hundred and seven- 
ty-one, but the sale was adjourned from 
time to time until the twenty-first of Septem- 
ber, eighteen hundred and seventy-one. 

[The bill in this suit was filed on the nine- 
teenth day of September, eighteen hundred 
and seventy-one. It sets forth the forego- 
ing facts, and avers that the plaintiff was 
not made a party to the said proceedings in 
foreclosure, and had no notice thereof, and 
did not know that they were in progress until 
after the final decree for foreclosure had 
been made, and a few days before the day 
first fixed for the sale; that the foreclosure 
proceedings were instituted and carried on 
by collusion between Montague and Jackson 
and Albertson for the purpose of delaying, 
hindering and defrauding the plaintiff, as 
such assignee and receiver, in his pursuit 
of his rights and remedies against the prop- 
erty mentioned in the mortgage, and with 
the intent that, by a sale under the fore- 
closure proceedings, Montague, Jackson and 
Albertson, or some of them, might either ac- 
quire a title to the property, or realize more 



money than is justly due on the mortgage, 
in fraud of the plaintiff's rights; that, in the 
foreclosure proceedings, no proofs appear to 
have been taken as to the amount due on 
the bond and mortgage, other than their 
production; that the plaintiff, from the full- 
est examination of the circumstances of 
Jackson and the giving of the mortgage, be- 
lieves that the bond and mortgage do not 
truly show the real amount due; and that 
Jackson and Albertson and his wife reside 
in the state of New York, and Montague and 
the sheriff of Hudson coimty reside in New 
Jersey. The bill prays for a discovery from 
all the defendants except the sheriff of Hud- 
son county; and that the conveyance from 
Jackson and his wife to Albertson may be 
decreed to be void and of no effect as against 
the plaintiff and the creditors of Jackson and 
of him and Brouner as copartners; and that 
an account may be taken of the amount due 
on the bond and mortgage to Montague; 
and that the plaintiff may be decreed to 
be entitled to redeem the mortgaged premises 
upon paying or tendering to Montague or his 
legal representatives the amount which may 
be so found to be due; and that Montague 
may be decreed to deliver up the mortgage 
to the plaintiff to be cancelled, upon payment 
or tender of said amount; and that Jackson 
and Albertson and his wife may be en- 
joined from selling, leasing, encumbering or 
otherwise disposing of or interfering with 
the mortgaged property, or its rents, issues 
or profits; and that Montague may be re- 
strained from proceeding further in his suit 
for the foreclosure of said mortgage, and 
from instituting any other suit for its fore- 
closure, or for the sale or possession of the 
mortgaged property, and from taking any 
other proceedings for procuring the sale or 
possession of said property; and that the 
sheriff of Hudson county may be restrained 
from proceeding further in the execution of 
the writ for the sale of the property, and 
from executing any other writ at the suit 
of Montague for the sale of the property, 
until the further order of this court Mon- 
tague, Jackson, Albertson and his wife, and 
the sheriff of Hudson county, are made de- 
fendants to the bill. 

[On this bill, and affidavits accompanying 
it, an ex parte injunction was issued by 
this court, restraining the defendants as pray- 
ed in the bill. On the same day a subpoena 
to appear and answer was issued, directed 
to the defendants and returnable on the first 
Tuesday of November, eighteen hundred and 
seventy-one. The subpoena and the injunc- 
tion were served on Montague personally, 
at Hackensack, New Jersey, on the twenty- 
fifth of October, eighteen hundred and seven- 
ty-one, by a deputy of the marshal of the 
United States for this district. Montague 
now moves this court, by solicitors who ap- 
pear for him only for the purpose of the 
motion, to set aside the service of the in- 
junction and the service of the subpoena on 
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hira, and to declare such service void and of 
no effect, on the ground that such service 
was irregular and unlawful. 

[The plaintiff, on the nineteenth of May, 
eighteen hundred and seventy-one, filed a 
bill in equity in the district comrt of the 
United States for the district of New Jersey, 
against the persons who are defendants in 
this suit, making the same allegations made, 
and praying the same relief prayed for, in the 
bill in this court, and in such suit procured 
an injunction staying the sale under the 
foreclosure decree. Montague answered the 
bill and then moved for a dissolution of the 
mjunction. On that motion the counsel for 
Montague raised the question of the jurisdic- 
tion of the district court for New Jersey to 
entertain the suit, inasmuch as the proceed- 
ings in bankruptcy against Jackson and 
Brouner were proceedings instituted and 
pending in this court and not in the dis- 
trict court for New Jersey. The court dis- 
solved the injunction and dismissed the bill 
for want of jurisdiction, on the ground that 
the bankruptcy proceedings were not pro- 
ceedings instituted and pending in the dis- 
trict court for New Jersey. After that de- 
cision was announced the bill in this case 
was filed.] 3 

W. B. Putney, for the motion. 
D. Mcilahon, opposed. 

BLATCHFORD, District Judge. The 
service of the subpoena in this case on the 
defendant Montague, in New Jersey, is claim- 
ed to be irregular and without force to com- 
pel his appearance in the suit on pain of 
having the bill taken as confessed against 
him, on the ground that ^uch service was in 
violation of the provision of the lH±i section 
of the act of September 24, 1789 (1 Stat 79). 
That provision is as follows: "No person 
shall be arrested in one district for trial in 
another, in any civil action before a circuit 
or district court; and no civil suit shall be 
brought before either of said courts against 
an inhabitant of the United States, by any 
original process, in any other district than 
that whereof he is an inhabitant, or in which 
he shaU be found at the time of serving the 
writ." It is contended, on the part of the 
plaintiff, that this court has power, under 
the provisions of the 1st and 2d sections of 
the bankruptcy act of March 2, 1867 (14 
Stat 517), to bring the defendant Montague 
into this court to answer this bill, by process 
served upon him in New Jersey. 

It is not contended that this court has not 
jurisdiction of the subject-matter of this suit 
It has such jurisdiction by virtue of the 2d 
section of the bankruptcy act, which declares 
that this court being the district court of the 
district where the proceedings in bankruptcy 
against Jackson and Brouner are pending, 
shall have jurisdiction of aU suits in equity 
brought by the assignee in bankruptcy of 

3 [From 6 N. B. R. 117.] 



the bankrupts, against any person claiming 
an adverse interest touching any px-operty 
or rights of property of the bankrupts, or ei- 
ther of them, transferable to, or vested in, 
the assignee. The sole question is as to the 
jurisdiction of this court over the person of 
Montague, by means of such service of sub- 
poena as has been made. 

That this is a civil suit, and that Jlon- 
tague is an inhabitant of the United States 
and of the district of New Jersey, and was 
not an inhabitant of this district, or found in 
it at the time of sei-ving the subpoena, are 
facts not disputed. Nor can there, I think, 
be any doubt, that the subpoena by which 
this suit is brought is "original process." 
So far as Montague is concerned, the bill 
prays for an account of the amount due on 
the bond and mortgage to him, and for a 
decree that the plaintiff is entitled to re- 
deem the mortgaged premises on paying to 
Montague the amount so to be found due, 
and that Montague shall then deliver up the 
mortgage to be cancelled, and that all suits 
and proceedings by Montague, now or here- 
after, to foreclose the mortgage, or to sell or 
obtain possession of the mortgaged property, 
may be enjoined. This is not a cross-bill, in 
any sense. Montague has no suit pending in 
this court It is an original biU, praying for 
original relief, and the subpoena issued on it 
is original process. 

That this court, independently of. any pro- 
vision in the bankruptcy act, could not ac- 
quire jurisdiction of the person of Montague 
in this suit hy such service of the subpoena 
as has been made in this case, is not doubt- 
ful Independentiy of that act, this court 
could make effective no service beyond the 
limits of this district of process of subpoena, 
in equity, to appear and answer, issued by it. 
Toland V. Sprague, 12 Pet. [37 U. S.] 300, 
330; Herndon v. Ridgway, 17 How. [58 U. 
S.] 424, 425; Atkins v. Fibre Disintegrating 
Co. [Case No. 602]. 

Does, then, the bankruptcy act make law- 
ful such service of the subpoena to appear 
and answer as was made in this case? In 
Toland v. Sprague (before cited) it is said, 
in reference to circuit courts: "Whatever 
may be the extent of their jurisdiction over 
the subject-matter of suits, in respect to per- 
sons and property, it can only be exercised 
within the lifnits of the district Congrest 
might have authorized civil process from any 
circuit court to have run into any state of 
the Union. It has not done so. It has not, 
in terms, authorized any original civil proc- 
ess to run into any other district, with the 
single exception of subpoenas for witnesses, 
within a limited distance. In regard to final 
process, there are two cases, and two only, 
in which writs of execution can now by law 
be served in any other district than that in 
which the judgment was rendered; one in 
favor of private persons, in another district 
of the same state; and tiie other in favor of 
the United States, in any part of the United 



[13 Fed. Cas. page 647J 



(Case No. 7,329) JOBBINS 



States. We think that the opinion of the leg- 
islature is thus manifested to be, that the 
process of a circuit court cannot be served 
without the district in which it is established, 
without the special authority of law there- 
for." These views being founded on the 
language of the 11th section of the act of 
1789, are equally applicable to the service of 
original process issued by a district court 

The jurisdiction conferred by the second 
section, of the bankruptcy act, on this coiurt, 
is one over "all suits at law or in equity 
which may or shall be brought by the as- 
signee in baniiruptcy, against any person, 
claiming an adverse interest # * * * 
touching any property or rights of property 
of said bankrupt, transferable to, or vested 
in, such assignee." But, notwithstanding 
this grant of jurisdiction as to subject-matter, 
when the suit is brought against a defend- 
ant making a particular claim of interest 
touching certain specified property, it by no 
means follows that such jurisdiction; must 
not be exercised in subordination to the pro- 
visions of the eleventh section of the act of 
1789. There is nothing in the second section 
of the bankruptcy act dispensing with or 
repealing the provisions of the said eleventh 
section, and nothing repugnant to or incon- 
sistent with them. 

The only other section of the bankruptcy 
act, which it is supposed authorizes the serv- 
ice of subpoena made in this case, is the 
first section. But, that section only relates 
to the powers which this court is to exercise 
as a court of bankruptcy, in matters and pro- 
ceedings in bankruptcy. It is now deter- 
mined by the supreme court (Smith v. Mason, 
14 Wall. [81 U. S.] 419), that the general 
clause in the first section, conferring juris- 
diction on the district courts, must be con- 
sidered in connection with all the other pro- 
visions of the act; that the clause, in such 
first section, specifically enumerating the 
cases and controversies to which the juris- 
diction of said courts shall extend, does not 
enumerate the "suits at law or in equity" 
enumerated in the second section; that a 
cause involving a controversy such as that 
exhibited by the bill in this suit cannot be 
commenced by a petition, followed by an or- 
der to show cause why the prayer of the 
petition should not be granted, or be deter- 
mined in a summary way by the district 
court sitting in bankruptcy, without due 
process of law; and that such a contro- 
versy falls within the provisions of the sec- 
ond section, and must be determined in a 
suit in equity or an action at law, as the 
case may be. In Morgan v. Thornhill, 11 
Wall, [78 U. S.] 65, 80, it is said by the su- 
preme court, that the jurisdiction conferred 
on the district courts by the second section 
of the bankruptcy act, is of the same char- 
acter as that conferred on the circuit courts 
by the eleventh section of the act of 1789; 
and that the jurisdiction intended to be con- 
ferred on the circuit courts, by such second 



section, is the regular jurisdiction between 
party and party, as described in the act of 
1789 and the third article of the constitu- 
tion. The jurisdiction conferred by the sec- 
ond section on the circuit court for the dis- 
trict where the proceedings in bankruptcy 
are pending, over the suits therein mention- 
ed, is conferred in the same terms in which 
it is conferred on the district court of the 
same district In respect to each court it is 
an enlargement of its jurisdiction. But for 
such provision, the circuit court would have 
no jurisdiction of a suit wherein one of the 
parties named in the second section is not 
a citizen of the state where the suit is 
brought while the adverse party is a citi- 
zen of another state; and, but for such 
provision, the district court would have no 
jurisdiction of such a suit as is mentioned 
in the second section. The conferring of the 
jurisdiction on the two courts concurrently, 
by the second section, in the same terms, in- 
dicates, plainly, that one of them cannot, 
under authority derived from the provision, 
exercise such jurisdiction to an extent, or 
in a manner, different from the other. If, 
therefore, it can be claimed that this court 
can make efEeetive such service of process 
as has been made in this case, it follows 
that the circuit court for this district, if 
this bill were pending in that court, could 
make effective a like service of process. 
But, it is entirely clear, I think, that the 
jurisdiction conferred on both courts by the 
second section of the bankruptcy act is a 
regular jurisdiction between party and par- 
ty, of the same character as that conferred 
on the circuit courts by the eleventh section 
of the act of 1789, and is to be pursued, 
as to forms and modes of process, under 
the same rules which obtain as to suits 
brought in the circuit courts in pursuance 
of such eleventh section. There is nothing 
in the bankruptcy act indicating an inten- 
tion on the part of congress that process in 
the suits specified in the second section of 
the bankruptcy act shall be served or made 
effective in any different manner from that 
required in suits brought in a circuit court 
under the jurisdiction in "suits of a civil 
nature at common law or in equity," con- 
ferred on such court by the eleventh sec- 
tion of the act of 1789. 

It by no means follows, because, in bank- 
ruptcy proceedings proper, pending in a dis- 
trict court, a summons or order or notice 
issued by such court may, in some cases 
provided for by the act, effectually bind a 
person on whom it is served, although such 
service is not made personally at a place 
within the territorial limits of the district 
that original process in the plenary suits 
mentioned in the second section of the act 
can be effectively served out of the territo- 
rial limits of the court issuing such process. 
Indeed, the act, in my judgment, clearly in- 
dicates, in numerous places, an intention on 
the part of congress, that service other than 



JOB BINS (Case No. 7,330) 



[13 Fed. Gas. page (54SJ 



personal intra-territorial sei-7ice shall be al- 
lowed in bankruptcy proceedings proper, 
while there is not, in the act, any indica- 
tion of any intention that extra-territorial 
service shall be allowed in the suits men- 
tioned in the second section of the act. 

The views thus suggested are confirmed 
by the language of general order No. 32, in 
bankruptcy, prescribed by the supreme 
court, which provides, that, "Ln proceedings 
in equity instituted for the purpose ot cai- 
rying into effect the provisions of the act, 
or of enforcing the rights and remedies giv- 
en by it, the rules of equity practice pre- 
scribed by the supreme court of the United 
States shall be followed, as nearly as may 
be." One of those rules, (rule 15) requires, 
that the service of all process shall be by 
the marshal of the district or his deputy, 
or by some other person specially appoint- 
ed by the court for that purpose, and not 
otherwise, while rule 13 requires that the 
service of a subpoena shall be made by de- 
livery of a copy thereof by the officer 
serving the same to the defendant personal- 
ly, or by leaving a copy thereof at the 
dwelling-house or usual place of abode of 
the defendant, with a member of or a resi- 
dent in the family. By the 27th section of 
the judiciary act of 1789, it is made the 
duty of the marshal of the district to execute 
"throughout the district" in and for which 
he is appointed, all lawful precepts direct- 
ed to him and issued under the authority 
of the United States. There is nothing in 
the general orders m bankruptcy, or in the 
rules in equity prescribed by the supreme 
court, which authorizes a marshal to serve 
a subpoena to appear and answer, in an 
equity suit, at a place outside of the ter- 
ritorial limits of the district for which ne 
is appointed. The sei-vice of the subpoena 
in this case having been irregular, it must 
be set aside, and so, also, must the service 
of the injunction. 

[An injunction obtained against the defendant 
in the district court of New Jersey was dis- 
solved on the ground of want of jurisdiction in 
the matter. Case No. 7,330-] 



Case No. 7,330. 

JOBBINS v. MONTAGUE et al. 

[6 N. B. B. 509.] 1 

District Court, D. New Jersey. 1872. 

Bankroptot — Jurisdiction — Action by As- 
siGSEE IN Other District, 

1. The provisions of the bankrupt act [of 1867 
(14 Stat 517)] confer upon the United States dis- 
trict courts a general superintendence and juris- 
diction of all cases and questions arising under 
the bankrupt act, but this jurisdietdon is con- 
fined to the court within and for the districts 
where the proceedings in bankruptcy shall be 
pending. 

[Disapproved in Goodall v. Tuttle, Case No. 
5,533. Cited in Lamb v. Damron, Id. 8,014,] 

1 [Reprinted by permission.] 



2. An action brought by an assignee in bank- 
ruptcy in a district court other than the one in 
which the proceedings in bankruptcy were pend- 
ing was dismissed. 

3. An appearance and answer by a defendant 
does not preclude him from raising the question 
of jurisdiction. 

4. Courts of bankruptcy are the special creat- 
ures of statutory law, and all their jurisdiction 
is derived from the act which creates tliem, 

[Disapproved in Goodall v. Tuttle, Case No. 
5,533.] 

This is a bUl in equity filed in the district 
court of the United States, for the district of 
New Jersey, praying for an injunction and 
relief. The complainant is the assignee in 
banki'uptcy of Joseph B, Brauner and Towns- 
end Jackson, of the city of New York, lately 
composing the firm of J. B. Brauner & Co., 
and the bill sets out that the said firm were 
duly adjudicated bankrupts on the twenty- 
second day of January, eighteen hundred and 
seventy, upon a creditors' petition, filed by 
one Edwin Saunders, in the district court of 
the United States, for the Southern district of 
New York; that the complainant was duly 
elected and appointed assignee in bankruptcy 
of said bankrupts; was duly qualified; has 
received from the register the proper assign- 
ments of the bankrupts' estate, pursuant to 
the act, and has been ever since acting as 
such assignee, [The service of a subpoena 
upon defendant in the same matter was set 
aside because made outside of the district in 
which the suit was brought Case No. 7,329.] 

The bill further alleges that on and prior to 
June fifteen, eighteen hundred and sixty-nine, 
Townsend Jackson, one of the said bankrupts 
was seized in fee simple of certain lands and 
real estate, situate in Jersey City, and state 
of New Jersey, therein particularly described; 
that on or about that date, he, and Martha, 
his wife, executed and delivered to one Eben- 
ezer Montague, of the last mentioned state, a 
mortgage upon the said premises, to secure 
the payment of a bond of the said Townsend 
to the said Montague, for the sum of ten 
thousand dollars and interest; that the said 
sum was not due upon the bond at the date 
of the execution of the said mortgage; that 
the same was given by Jackson to Montague, 
as the said Montague then well knew, in 
view and contemplation of the pecuniary em- 
barrassment in which the affairs of the said 
Jackson were then already involved, and for 
the purpose of shielding the said property 
from the just claims of the creditors of the 
eaid Jackson. That on or about the .twenty- 
fourth day of November, eighteen hundi*ed 
and sixty-nine, the said Townsend Jackson, 
being insolvent and banlcrupt, and utterly 
unable to meet the payment of his debts, 
with Martha, his wife, conveyed the said 
premises, with other property in said deed 
specified, to one Benjamin Albertson, in fee 
simple, professedly for the consideration of 
fifteen thousand dollars; that said deed was 
made in contemplation of bankruptcy, and for 
the purpose of delaying, hindering and de- 
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fraudiiig the creditors of the said Jackson; 
that no consideration was in fact paid by the 
said Albei-tson, or if any, the same was gross- 
ly inadequate and designed merely as a cover 
to the real character of the transaction; and 
that Albertson then well knew the circmn- 
stances of the said Jackson, and his purpose 
aforesaid hi maldng the conveyance. » That on 
or about the twenty-sixth day of February, 
eighteen hundred and seventy, the complam- 
ant, as assignee as aforesaid, filed his bill of 
complaint in the United States district court 
for the Southern district of New York, for the 
purpose of setting aside the deed hereinbefore 
mentioned, and other deeds and conveyances 
of said Jackson; and of havhag a receiver 
appointed for the said property and other 
property shnilarly conveyed, and of enjommg 
the said Jackson, Albertson and others, the 
grantees of Jackson, who were made parties 
defendants to said bill, from disposing of the 
said property and the proceeds thereof; that 
thereupon an injunction was granted by the 
court to the foregoing effect, on the twenty- 
eighth day of February, eighteen hundred and 
seventy, and duly served upon the said Jack- 
son and Albertson. That on the twenty- 
third day of September, eighteen hundred and 
seventy, the complainant was appohited re- 
ceiver in said cause for the real estate de- 
scribed in said bill, and other property; that 
on the motion for the appointment of receiv- 
er, an affidavit of the said Montague was 
read in opposition thereto; and that on the 
eleventh day of October, eighteen hundred 
and seventy, a copy of the order appouiting 
the complainant receiver was served person- 
ally upon the said Montague. That a few 
days afterwards, to wit: on the seventeenth 
of October, eighteen hundred and seventy, 
Montague filed his bill of complaint in the 
court of chancery of New Jersey against the 
said Townsend Jackson, and Martha, his 
wife, and Benjamhi Albertson, and Martha 
B., his wife, for the foreclosure of the mort- 
gage thereinbefore set forth; that on the sev- 
enth day of February, eighteen hundred and 
seventy-one, a decree by default was taken 
against the defendants for ten thousand seven 
himdred and ninety-five doUars and twenty- 
six cents, principal and mterest thereon to 
that date; that an execution was issued di- 
rected to the sheriff of the county of Hudson, 
commanding hun to make sale of the mort- 
gaged premises; that the sheriff had adver- 
tised the same in obedience to the said writ, 
and threatened to sell on the eleventh day of 
May, then next ensuing; that the complam- 
ant was not made a party to said proceedings 
in foreclosure, and had no notice thereof, and 
did not know they were in progress until aft- 
er the final decree and a few days previous 
to the time fixed for the sale of the mort- 
gaged premises; that the said proceedings 
were instituted and carried on by collusion 
between Montague and Jackson and Albert- 
son, for the purpose of delaying, hindering 
and defrauding the complainant as assignee 



and receiver, in the pursuit of his rights in, 
and remedies against the property mentioned 
in the said mortgage, and with the intent 
that, by a sale under the said foreclosm-e 
proceedings the said Montague, Jackson, Al- 
bertson or some of them might acquire a de- 
fensible title to said property, or realize more 
money than was justly due on said mortgage, 
in fraud of the complainant's rights and rem- 

The prayer is, that the said conveyance to 
Albertson may be decreed void and of no 
effect, as against the complainant and the 
creditors of the said Jackson; that, an ac- 
count may be taken of the amount, if any- 
thing, actually- due to Montague upon the 
said mortgage, and that the complauiant may 
be decreed to be entitled to redeem the mort- 
gaged premises, upon paying or tendering to 
said Montague the amount so found to be 
due; that Jackson and Albertson and wife 
may be restrahied from seUhig, leashig or 
otherwise disposing of or uiterfering with the 
said premises, and Montague from further 
proceeduig in his suit for the foreclosure of 
his mortgage, or for the sale or possession of 
the property, and the said sheriff, his depu- 
ties and agents, from all proceedings in the 
execution of the said writ The bill was filed 
on the nineteenth of May, eighteen hun- 
dred and seventy-one, with a number of affi- 
davits and exhibits in support of its material 
allegations; and on the same day, upon ap- 
plication of the complainant's solicitor, an in- 
junction was allowed against the defendants 
according to the prayer of the bill of com- 
plahit. The defendant, Montague, filed his 
answer June nuieteenth, eighteen hundred 
and seventy-one, substantially denyhig all 
the charges of fraud contained in the bill and 
averring that the mortgage was given to him 
to secure the payment of ten thousand dollars 
lent to Jackson hi good faith; that the whole 
sum was advanced by him to Jackson; that 
only six months' interest had been paid to 
him thereon, and none of the prhicipal; and 
that in his proceedings in the court of chan- 
cery of New Jersey, for the foreclosure of the 
said mortgaged premises, he was only pursu- 
ing such remedies as the law gave to hun 
for the enforcement of his rights under the 
mortgage. 



NIXON, District Judge (after stating, the 
facts as above). The case is now before me 
on the application of the defendant to dis- 
solve the injunction, and his counsel has 
raised the question of jurisdiction, denying 
to this court the power in a suit brought by 
an assignee in bankruptcy, of restraining 
the defendant from prosecuting his suit in 
a state court when the bankruptcy proceed- 
ings are pending in another district court. 
If it were a question only affecting the 
forms of proceeding, I might be inclined 
to hold that the defendant, by appearance 
and answer, had waived it, but as it is 
one of jurisdiction, no voluntary act of the 
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defendant can give such jurisdiction, and 
it is never too late at any stage of tlie cause 
to consider it It is a question of great 
practical importance in the administration 
of bankrupts' estates, and can only be decided 
by ascertaining and interpreting the powers 
vested in the district courts as courts of bank- 
ruptcy under the bankrupt act The first 
section constitutes the several district courts 
of the United States, courts of bankruptcy, 
and original jurisdiction is given to them in 
their respective districts in all matters and 
proceedings .in bankruptcy, and they are 
authorised to hear and adjudicate upon the 
same according to the provisions of the 
bankrupt act This general grant of juris- 
diction is followed by a special grant in 
the subsequent part of the section, extend- 
ing such jurisdiction to all cases and con- 
troversies arising between the bankrupt and 
any creditor claiming a debt or demand 
under the bankruptcy; to the collection of 
the assets of the bankrupt; to the ascer- 
tainment and liquidation of liens and other 
specific claims; to the adjustment of prior- 
ities; to the marshaling and disposition of 
the different funds; and to all acts, mat- 
ters and things to be done under and in 
virtue of the bankruptcy, until the final 
disposition and settlement of the estate and 
the close of the proceedings in bankruptcy. 
The second section grants to the several 
circuit courts of the United States, "within 
and for the districts where the proceedings 
in bankruptcy shall be pending," a general 
superintendence and jurisdiction of all cases 
4nd questions arising under the act; and 
also concurrent jurisdiction with the dis- 
trict courts of "the same district" of all | 
suits at law or in equity, which may be 
brought by the assignee in bankruptcy 
against any person claiming an adverse in- 
terest, or by such person against such as- 
signee, touching any property or rights of 
property of said bankrupt, transferable to 
or vested in such assignee. These powers 
were deemed necessary, in order to a har- 
monious and efficient administration of the 
law, and to a satisfactory settlement of the 
various questions constantly arising in 
bankruptcy proceedings; but in defining 
their limits and extent we must not forget 
that the bankruptcy court is the special 
creature of statutory law, and that aU of its 
jm-isdiction is derived from the act which 
creates it. 

In considering the powers vested m the 
courts of bankruptcy by the act, two in- 
quiries at once arise. 1. Whether the juris- 
diction of the district couxls, as courts of 
bankruptcy, extends territorially beyond 
their respective districts? 2. Whether the 
powers conferred may be exercised by any 
other court than the one in which the bank- 
ruptcy proceeding shall be pending? 

It is not necessary or proper to answer the 
first question here and in this case. If the 
assignee had brought the suit in the dis- 
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trict court of the United States, for the 
Southern district of Xew York, where the 
proceedings in bankruptcy are pending, it 
would have arisen there, and probably that 
court would have been obliged to examine 
and settle it See Jobbins v. Montague [Case 
No. 7,329]. But I am concerned with the 
answer *o the second inquiry, and that I 
shall proceed to consider. 

Bearing in mind that courts of bankrupt- 
cy are mere creatures of the statute, and 
derive all their life and vigor from it; let 
it be observed that the original jurisdiction 
conferred upon them, in the first section of 
the act, in ail matters and proceedings in 
bankruptcy is expressly subject to two lim- 
itations. In the first place such jurisdiction 
is only given "in their respective districts"; 
and secondly, they are authorised to hear 
and adjudicate only upon such matters and 
proceedings "according to the provisions of 
the act" What do these limitations mean? 
When the jurisdiction over bankruptcy mat- 
ters and proceedings is conferred upon them 
"in their respective districts," is it not a fair 
legal inference that it was meant to be with- 
held outside of these districts? Why was such 
phrase inserted if such was not the intention 
of the law making power? And when they 
are authorised to hear and adjudicate upon 
all matters and proceedings in banlvmptcy, 
"according to the provisions of the act," 
are we not, by such a clause, directed 
to the eleventh section, which requires ev- 
ery petition in bankruptcy to be filed in 
the district in which the debtor has resided 
or cari-ied on business for the six months 
next immediately preceding the time of fil- 
ing such petition, or for the longest period 
during such six months? Is not the ques- 
tion of residence a jurisdictional fact? If, 
therefore, authority is given in the first 
section to hear and adjudicate upon all 
matters and proceedings in bankruptcy, "ac- 
cording to the provisions of the act" and 
if the eleventh section limits the adjudica- 
tion to the district of the debtor's resi- 
dence, whence does another bankrupt court 
in another district derive its authority to 
hear .and adjudicate upon such matters and 
proceedings? This interpretation of the fii-st 
section I think is illustrated and confirmed by 
the phraseology of the second section. The 
primary design of the second section is to 
give jurisdiction over bankruptcy matters 
and proceedings to the circuit court It con- 
fers upon that court a general superinten- 
dence and jurisdiction of all cases and ques- 
tions arising under the bankrupt act, "with- 
in and for the districts where the proceed- 
ings in bankruptcy shall be pending;" but 
nowhere else. It also vests in the circuit 
courts a concurrent jurisdiction with the 
district courts of the same district of all 
suits at law or in equity, between the as- 
signee in bankruptcy and any person claim- 
ing an adverse interest It is clear from 
the language used that the circuit courts 
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have no general superintendence and Juris- i 
diction over cases and questions arising un- 
der the bankrupt act, outside of the district 
where the proceedings in bankruptcy are 
pending. If it was the design of the law 
to authorise suits in such other districts 
between the assignee in bankruptcy and 
persons claiming an adverse interest in the 
estate, why were such cases, and only such, 
excluded from the general superintendence 
and jurisdiction of the circuit courts? 

This is not a case of first impression, and 
I am sustained by respectable authority for 
such a limitation of the powers of the bank- 
rupt courts. 

Mr. Bump, in his valuable treatise on the 
Law and Practice of Bankruptcy (chapter 
12), speaking of the jurisdiction of the 
court, says, "Their jurisdiction over the sub- 
ject matter only attaches when the cause of 
action arises from a proceeding in bank- 
ruptcy pending before them, and each court 
only has jurisdiction of those matters that 
spring out of a case in bankruptcy pending 
before it If such case is pending in an- 
other court, they have no jurisdiction over 
such matters by virtue of the bankrupt act 
The only powers that can be exercised by 
district courts in such cases, are those which 
are conferred upon them by other statutes. 
These principles have been steadily con- 
formed to in practice. Nothing is more 
common than to find an assignee bringing 
a suit in a court of bankruptcy against a 
party who lives in the same district with 
himself. No case, however, has yet been 
reported where he has brought a suit be- 
yond the limits of his own judicial district." 
Page 177. 

Blatchford, J., in He Richardson [Case No. 
11,774], held, that the act conferred no pow- 
er upon the district court of the United 
States for the Southern district of New York, 
as a court of bankruptcy, to grant an in- 
junction to stay proceedings upon suits in 
the New York state courts against the bank- 
rupts, upon their petition, it appearing that 
the petitioners had been adjudged bank- 
rupts by the district court of the United 
States, for the district of Louisiana- If the 
law gave them any remedy in such a case, 
it was either upon application to the coui-t 
where the proceedings in bankruptcy were 
pending, or possibly by a proper form of 
suit in the circuit court, under the general 
equity powers which that court exercises 
independently of the bankrupt act The 
reasoning of Dillon, J-, in the case of Mark- 
son V. Heaney [Id. 9,098], leads to the same 
result There a bill was filed in the circuit 
court of the United States for the district of 
Minnesota, by an assignee in bankruptcy, 
against a person claiming an adverse inter- 
est, to set aside a mortgage as fraudulent in 
fact and under the bankrupt law, the mort- 
gaged premises being in the state of In- 
diana, the mortgagee residing in Minnesota, 
and the proceedings in bankruptcy pending 
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in the district court of Kansas. The court 
refused the injunction asked for, holding 
that in such a case the circuit court of Min- 
nesota had no bankruptcy jurisdiction, be- 
cause the bankruptcy proceedings wfere 
pending in another district. 

The precise question now before me arose 
in the district court of the United States for 
the district of Massachusetts, in the case of 
Shearman v. Bingham [Case No. 12,733]. 
That was an action of assumpsit, brought 
by assignees to recover money alleged to 
have been paid by the bankrupts to the de- 
fendants by way of preference. The pro- 
ceedings in bankruptcy were pending in the 
district court of Rhode Island, and suit was 
commenced by the assignees in the district 
court of Slassachusetts. Upon a plea to the 
jurisdiction, and after argument and con- 
sideration, Lowell, J., held that the district 
court of Massachusetts, as a bankruptcy 
court, had no jurisdiction in that case, or in 
any case where the proceedings in bank- 
ruptcy had begun and were pending in an- 
other district 

Thus, the construction of the bankrupt act 
and the authority of adjudged cases, con- 
strain me in the present case to dissolve 
the injunction and dismiss the bill for want 
of jurisdiction. I should be glad to have 
reached a different result, for I can readily 
see that the denial to the bankruptcy courts 
of the jurisdiction here claimed impairs 
their efficiency, and may lead to difficulty 
and embarrassment in the administration of 
bankrupt's estates. This argument how- 
ever, is rather to be addressed to the con- 
gress on an application to enlarge their 
jurisdiction, than to the courts to induce the 
exercise of doubtful powers. If my view of 
the extent and scope of the authority con- 
ferred upon the courts is too narrow, the 
complainant has his remedy by appeal, and 
I shall not regret but rather rejoice, if the 
superior courts can see their way clear to 
give a wider and less literal construction to 
the provisions of the act 



JOE (UNITED STATES v.). See Case No. 
15,478, ' 

Case K"o. 7,831. 

In re JOHANN. 

[The case reported under above title in 2 Biss. 
139, is the same as Case No, 675.] 

JOHANN (AVERY v.). See Case No. 675. 

Case K"o. 7,3SS. 

The JOHANNES. 

[10 Blatchf. 478.] i 

Circuit Court, E. D. New York. Feb. 25, 1873. 

Coi/LisioN — Inevitable Accidekt — Negligesce. 

A barque, lying at a pier, fastened by chains 

which had held her there securely for three 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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months, drew out a pile to which one of the 
<diains was fastened, during a late period in a 
storm which had lasted two or three davs, so that 
she swung around and against a tug Iving near 
and injured the tug. Held, that the case was not 
one or inevitable accident, in a legal sense. 
[Cited in The Energy, Case No. 4,485; The 

Chickasaw, 38 Fed. 363; The Mary L. 

Gushing, 60 Fed. Ill; The Public Bath No. 

13, 61 Fed. 693.] 

[Appeal from the district court of the 
United States for the Eastern district of 
New York.] 

In admiralty. 

Franklin A. Wilcox, for libellant 
James K. Hill, for claimants. 

WOODRUFF, Circuit Judge. The steam- 
tug E. Palmer, belonging to the libellant, in 
the night of the 22d day of November, 1870, 
was lying in the slip between piers 50 and 
51, East river, in the harbor of New York, 
fastened to other vessels, which lay between 
her and the bulkhead. The barque Johan- 
nes was lying along the southwesterly side 
of pier No. 51, the upper pier, with her bow 
near the bulkhead. She was fastened by a 
chain from her bow hawser hole to a pile 
on the dock, several feet within the bulk- 
head, a chain from about midships running 
aft twenty or thirty feet to a pHe on the 
pier, and two other chains from near her 
stern to a pile on the pier a little aft her 
stern. In that position, and with those 
fastenings, she had lain from the previous 
August. Her chains, running obliquely 
lengthwise the vessel, permitted her to 
swing off and on three or four feet, accord- 
ing to the direction of the wind and the state 
of the tide. A northeasterly storm com- 
menced a day or two prior to the 22d of No- 
vember. It became more violent, blowing 
all the forenoon and afternoon of that day, 
and rising, at evening, to a heavy gale, at 
the same time bringing in an unusually 
high tide, which, the barque being light, 
lifted her high relatively to the pier, the 
vessel being "eighteen feet out of the water." 
At about nine or ten o'clock in the evening, 
the pile to which the forward chain was 
fastened, was, by the violence and force of 
the wind on the side of the vessel, and the 
direction of the strain on the pile, drawn 
out; and the bow of the vessel was swung 
around twenty or thirty feet from the pier. 
She was thereby driven against the tug- 
boat, which was, by the pressure, broken 
from her fastenings and driven against an- 
other vessel. To recover indemnity for the 
damage done thereby to the tug-boat, the 
libel herein was filed, and the libellant had 
a decree therefor in the district court [Case 
unreported.] 

Such indemnity was properly awarded: 
and, although the testimony shows more 
than one offer by the libellant to accept a 
very much less sum in satisfaction, shortly 
after the injurj'-, it is not claimed that the 
proofs laid before the commissioner by 
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whom the amount of indemnity was ascer- 
tained, did not justify his report of the sum 
awarded and decreed, namely, $620.20. Al- 
though the swinging of the barque upon the 
steamtug was caused by the violence of the 
wind and the height of the tide, it cannot, 
with truth, be said that it was inevitable, 
in the legal sense of the term. Doubtless, 
the proof shows that the fastenings of the 
ship were sufficient to hold her in ordinaiy 
circumstances. The fact that she had lain 
there in safety, for three months, with just 
those fastenings and no others, shows this.. 
But, the proofs go far to show, that a pru- 
dent judgment forbids that such longitudi- 
nal moorings, permitting her to swing out 
and in from the pier, with no breast line 
running crosswise to the pier, to hold her, 
should be relied upon. However this may 
be in ordinary weather, it is clear, that ex- 
traordinaiy exposure to violence demands 
increased care and precaution; and oc- 
casional storms and gales should be antici- 
pated and guarded against; and, in that 
view, I think the balance of the testimony 
shows, that it was not proper to rely upon 
the fastenings which she had, and that a 
ci-osswise line, to hold her to the pier, was 
called for. 

It is urged, as an excuse, that a chain 
could not be passed crosswise to the pier, 
and made fast to any pile thereon, so as to 
be of any avail, unless it was carried across 
the pier, to the side thereof most remote 
from the vessel, which, it is claimed, would 
interfere with the proper use of the pier 
itself; and that the vessel was so high out 
of the water, that a chain to the pile on the 
side of the pier opposite and next to the ves- 
sel would have drawn nearly perpendicular- 
ly thereon. It cannot, surely, be claimed, 
that any defect in the pier, or its facilities 
for making fast, furnishes an excuse to the 
vessel lying there, if insufficiently secured; 
and the addition of two chains or lines. since 
the accident, one of them secured crosswise, 
as above suggested, while it does not show! 
or even amount to an admission, that the 
fastening was insufficient before, does show 
that additional fastenings were practicable. 
As forcibly suggested in the opinion of the 
court below, those in the care of the vessel 
had abundant warning— such warning as 
should have awakened them to the highest 
vigilance, and even to the use of unusual 
precautions. If no other means were at 
hand, the running of a breast line across 
the pier, temporarily, or a line to the nearer 
pile, which, though nearly perpendicular 
when the vessel was against the pier, would 
furnish protection when and if the other 
lines permitted her to fall ofS. a few feet 
therefrom, or both of these precautions, 
might have been adopted without difficulty 
or objection. 

The claim of the appellant, that the steam- 
tug was in the slip without lawful permis- 
sion, or that her position was improper, if 
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It De not .-whoUy overcome by the evidence, 
will not avail. Slie in no ^ise interfered 
witli the barque, or any opportunity or 
privilege to wbicli she -was entitled. She 
violated no duty which she owed the barque, 
in being where she was, and she was, there- 
fore, entitled to all the protection which 
proper precaution against the breaking loose 
. of the barque would afford her. 

It was upon these grounds that a decree 
in favor of the libellant was awarded in the 
disti-ict court Upon the authority of The 
Louisiana, 3 Wall. [70 V. S.] 164; Union 
Steamship Co. v. New york & Y. Steamship 
Co., 24 How. [65 IT. S.] 307; Buzzard v. The 
Petrel [Case No. 2,261]; Lucas v. The Thomas 
Swann [Id. 8,588],— and the principles there 
stated, the libellant is entitled to a decree, 
in affirmance of the decree below, for his 
damages and costs, with costs of the appeal. 
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The JOHN & ALBERT. 

BETHEL et al. v. The JOHN & ALBERT. 

[4 Adm. Rec. 534.] 

District Court. S. D. Florida. Nov., 1851. 

Salvage— When Allowed— Disoketiox. 

ri. A claim for salvage is of much merit when 
it appears that the salvors have acted with en- 
ergy and skill, exposed themselves and their ves- 
llfi ?o danser, apd rescued the ^eled vessel 
from a position of imminent peril of total Ioss.J 

12 The discretion of a court of admiralty as 
to lie amount of award for salvage services 
should he used with a view, to the circumstan- 
ces of each case, previous decisions, and commer- 
cial policy.] 

[This was a libel for salvage by Joseph 
Bethel and others against the ship John and 
Albert and cargo.] 

T. R. Mallory, for libelants. 

Wm. R. NacMey, for respondent. ■ 



MARVIN, District' Judge. This is a libel 
for salvage. The principal facts of the ease 
may be briefly stated as follows: The ship, 
while on a voyage from New York to Appa- 
lachicola, in ballast and with about two 
hundred bales of hay, on the night of the 
1st of November, 1851, ran ashore upon a 
reef of coral rocks, known as "Pellican 
Shoals," situated on the edge of the Gulf 
Stream, about fifteen miles distant from 
Key West. The ship laboring considerably, 
and the masses of coral breaking away un- 
derneath, she became imbedded in them. 
She lay in seven and nine feet of water, she 
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drawing ten feet forward and ten feet three 
inches aft. The libellants, being the crews 
of four wrecking vessels, arrived at the 
ship on the morning of the 2d of November, 
and, being employed by the master of the 
ship to assist him in getting the ship off, 
they proceeded to carry out an anchor, and 
plant it astern, and to throw overboard bal- 
last, to lighten the ship. Continuing to 
throw overboard ballast, at 5 o'clock p. m., 
it being high water and finding they could 
not heave the ship off, they carried out a 
second heavy anchor. During the night 
they hove overboard more ballast, and hoist- 
ed the hay out of the lower hold, placing 
it between decks, and moving it forward to 
lighten the ship aft. In the morning they 
carried out and planted a third anchor, be- 
longing to the schooner Victor, and they 
threw overboard more ballast, passing it out 
through the ballast portholes by hand, which 
method of removing the ballast they were 
obliged to adopt in consequence of the ca- 
reening of the ship. On the morning of the 
4th they sent down the ship's topgallant and 
royal yards and topgallant masts, fearing 
that, in consequence of the removal of so 
much ballast, the ship would not stand up- 
right, when she came off, with these yards 
and masts aloft. They then hove over- 
board more ballast, and continued at this 
labour until about 5 o'clock in the afternoon, 
when having thrown overboard about one 
hundred and twenty' tons of ballast, and it 
being high water, the ship began to move. 
The wind blowing a heavy norther, they set 
all sail, and manned the windlass, and by 
the means of the sails, and heavy strains 
upon the anchors, they succeeded, at about 
7 o'clock, in getting the ship afloat, and 
bringing her into this port the next day. 
It appears, from an examination of the ship 
in this port, that her keel and bottom planks 
are very chafed and worn off by the rocks; 
and on an appraisement it appears that, al- 
though considerably injured, she is still 
worth the sum of ?20,000. I think no rea- 
sonable doubt can be entertained that the 
ship would have been totally lost but for 
the efforts and labours of the libellants, 
thirty-four in all, with four wrecking ves- 
sels. It appears, too, that there were not 
more men employed in this service than 
were fairly necessary. The service was 
performed, too, with energy and skill, and 
involved considerable labour and some peril 
and exposure on the part of the salvors and 
their vessels. 

Under these circumstances, the claim of 
the salvors is one of much merit The law 
not having laid down any rule by which to 
determine the amount of salvage in any 
case, such amount is left to be fixed by the 
tribunals of justice, not arbitrarily, but up- 
on a full consideration of all the facts, and 
with a. due reference to previous decisions 
and sound commercial policy. 
To enable me to form a satisfactory opin- 
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ion as to the amount of salvage I ought to 
decree in the present case, I have examined 
a considerable number of cases heretofore 
decided in this and in other courts, some of 
■which it may be Tvell to refer to. The first 
case I shall notice is that of The Tennessee 
[unreported], decided by Judge Webb in 1832. 
This ship, bound from New York to New Or- 
leans, laden with a cargo estimated to be worth 
between seventy and one hundred thou- 
sand dollars, ran ashore off Long Key. She 
was assisted by two wrecking vessels and 
their crews, and lightened about twelve 
inches, and forced off at high water by 
means of the sails. The court decreed about 
three thousand dollars as a reasonable com- 
pensation for the services rendered. The 
judge considered the ship and cargo in dan- 
ger, but not in imminent peril. The ease of 
The Emporium [unreported] was decided in 
1833. This ship was from Boston, bound to 
New Orleans, laden principally with ice. 
She ran ashore on Collins' Patches, and lay 
in a foot and a half less water than her 
actual draught. She was lightened by the 
crew of the sloop Isabella, Appleby, mas- 
ter, and heaved off the reef by her anchors. 
Immediately after the ship was relieved the 
wind commenced to blow hard, and in- 
creased in violence for two days. The ship 
and cargo were valued at $32,000, and six- 
teen per cent thereof, or $5,120, were de- 
creed for salvage. The case of The Ella 
Hand [Case No. 4,369] was decided in 18S7. 
This ship ran ashore on Bird Key Shoal at 
the Tortugas. She lay in ten feet water, 
drawing twelve feet. The weather was 
squally, and the sea rolled in heavily, press- 
ing her further on shore. Four of the large 
wrecking vessels and crews were concerned 
in lightening and relieving the vessel. They 
carried out two anchors, and hove her o£E, 
The ship and cargo were appraised at ?33,- 
200. The court decreed §7,500 salvage, or 
near twenty-two and a half per cent. The 
shares of the men amounted to ?6S.50. The 
case of the Mexican Naval Brig Independ- 
ence [unreported], Kelly, master, was de- 
cided in 1836. This brig got ashore on the 
Sombrero Reef. She lay in eleven feet, 
drawing fourteen feet, with her rudder pintles 
broken and rudder unhung. Three of the 
large wrecking vessels were concerned in re- 
lieving her. They lightened the vessel by 
loading the schooner United States, of sev- 
enty tons burthen, with beef, pork, cordage, 
and other heavy articles, and forced her off 
the reef by means of her sails. They then 
hung her rudder, and brought her to this 
port. The vessel and cargo were valued at 
?23.000. The salvage decreed was $5,000. 
The men's shares amounted to $64. The next 
case I shall mention is that of The American 
& Cargo [unreported]. This ship got ashore 
off Sugar-Loaf Key, and was got off by the 
officers and crew of the revenue cutter 
Dexter and the crews of the regular wreck- 
ing vessels. The ship was lightened by load- 
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ing the two wrecking vessels, and hove off by 
her anchors. The ship and cargo were val- 
ued at $45,000. The judge said: "Had the 
service been rendered solely by the regular 
wreckers, sixteen per cent, or $7,200, would 
be allowed as salvage; but, the principal 
services being performed by men belonging 
to a vessel of the United States, he decreed 
$6,000 for salvage." The case just mentioned 
IS not unlike, in many particulars, the case of 
The Russell Glover [unreported], decided in 
this court in 1846. This ship, laden with ice, 
got on shore on Sombrero reef, and was light- 
ened and hauled off by the crews of two pilot 
boats, engaged also in wrecking, and the 
crew of the revenue cutter Legan. She was 
badly ashore, sustained much injury, and 
was in great dagger of total loss. The ship 
was valued at $16,500. The court said, had 
all the salvors been regular wreckers, §5,000 
would be a reasonable salvage; but acting 
on the principle decided in the case of The 
American, of allowing less salvage to men 
attached to national vessels, the court de- 
creed §3,750. The case of The Suviah [unre- 
ported] was decided in 1840. This ship was 
ashore on Pickle's Reef, and was in great dan- 
ger of total loss. She was relieved by four 
wrecking vessels, with their crews, lightened, 
and hove off. The ship and cargo were val- 
ued at §34,977. The one quarter thereof, or 
$8,744, were decreed for salvage. The men's 
shares amounted to $58. The case of The 
Abellino [unreported] was decided in 1850. 
This ship, laden with ice, got ashore on the 
Alabamian Shoal, and was relieved by six 
wredcing vessels and crews. They carried 
out an anchor, lightened the vessel of 75 or 
100 tons of ice, and hove the ship off. The 
weather was bad and sea rough. The ship 
was in great danger, and the court said 
"there could be no reasonable doubt that tho 
vessel would have been lost but for the serv- 
ices of the wreckers." The ship was valued 
at §26,200. The salvage decreed was §6,550, 
being the one-quarter of the value. The 
shares of the men amounted to §34 each. 

It may be learned, from the cases I have 
cited, and from many others decided in this 
court in awarding salvages, and to which I 
refer in the records and rolls, that the court, 
m awarding, salvage, has steadily had in 
view, at all the different periods of its his- 
tory, the idea of a fair and reasonable com- 
pensation, under all the circumstances, for the 
service done, rather than the idea of any 
particular pro rata amount; that the propor- 
tional rate has been diminished with the in- 
creased value; and e converse, other things 
being equal, that acting upon this general 
idea, it has resulted, as a matter of fact, that 
there have been but few cases decided, even 
where the property was in much peril and of 
considerable value, in which the vessel's share 
has exceeded §1,400, or the men's shares $70 
each. There are cases when the shares of 
the vessels and men exceed these amounts, 
as in The Ajax [Case No. 117]; The Amer- 
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lea [Id. 279]; The Euphrasia [Id. 4,5^; The 
Brewster [Id. 1,852]; and others; but it will 
he found, on examination, that even where 
the value of the property is large, and the 
danger great, the shares oftener fall short of 
the sums than they exceed them. When the 
value of the property has been small or the 
danger not greal^ the shares have fallen 
much below these sums; and as a general 
rule, admitting as exceptions, the shares rare- 
ly come up to these sums I have rdentioned. 
In administering the law of salvage in this 
court, there is great danger of departing, little 
by little, and imperceptibly, from the prin- 
ciples, proportions, and amounts of -salvage 
settled and given in years past in this court, 
without a frequent reference to, and examina- 
tion of, the older decisions. Every such de- 
parture is to be deprecated on many ac- 
counts. The general rates and amounts of 
salvages allowed in this court should neither 
be increased or diminished. Any increase in 
the rates would unreasonably stimulate and 
encourage the business of wrediing, and en- 
list more men in the business than it can 
fairly support, or than the interests of com- 
merce and humanity require; and such stim- 
ulation would inevitably, in the end, prove 
disastrous and ruinous in its consequences to 
all persons engaged in the business. On the 
other hand, any considerable diminution of 
the rates would be unjust to* the persons al- 
ready engaged in the business, and injiurious 
to the interests of commerce. An even and 
steady course should be pursued. 

To return to the case immediately under 
consideration. It will be seen, from the 
statement of facts 1 have made, that the 
present case is one of much merit, calling for 
a compensation to the salvors fully equal in 
amount to the salvages heretofore decreed in 
the most meritorious cases. In many partic- 
ulars it will compare with the cases above 
mentioned. In its important feature it does 
not differ from the cases of The Ella Hand, 
The Independence, and The Abellino [supra]; 
and, comparing the case with those, I think 
that the sum of ?6,000 will be a reasonable 
compensation in the present case. This 
amount will make the shares of the men 
965.21 each. It is therefore ordered, ad- 
judged, and decreed that the libellants have, 
recover, and receive the sum of $6,000 in 
money of account in the United States, in full 
compensation for their services rendered the 
said ship John and Albert, as alleged in their 
libel; and that upon the payment thereof, 
and the costs and expenses of this suit, the 
marshal restore said ship to the master for 
and on accoimt of whoin it may concern. 
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The JOHN BRAMALIi. 

[10 Ben. 495.] i 

District Court, E. D. New York. June 21, 
1879. 

Limitation op Liability under Statote axd 
Under G-eneual Maritime Law — Limitation 
IN Advance op Libels— Jurisdiction— Plead- 
ing— Defect of Libel — Practice — Monition — 
Appointment op Trustee— Reference. 

1. An English steamship, the J. B., loaded 
with guns and munitions of war for the Turkish 
government, and bound from New Haven to 
Constantinople, went ashore on Little Gull Is- 
land, at the mouth of Long Island Sound, and 
became a total loss. Some wreckage was saved 
from the vessel, and most part of the cargo, 
which went back damaged to the consignors. 
The owners of the vessel, no action for damages 
having been begun within six months, made pe- 
tition for limitation of their liability to the val- 
ue of the vessel and freight, offering tender of 
the vessel and her wreckage in their hands. An 
order was thereupon issued by the court, direct- 
ing all parlies interested to appear, and show 
cause why an appraisement of the vessel should 
not be ordered and why the petitioners should 
not have the relief which they asked. Notice 
of the order to show cause was published, and 
on the return-day some of the consignors and 
the insurers appeared specially to oppose the pe- 
tition, and objecting to jurisdiction. Edd, that 
the ship-owners were not entitled to the bene- 
fit of the rule of the general maritime law limit- 
ing the liability of the ship-owners to value of 
tie vessel and freight, but were entitled to the 
benefit of the statute of the United States (Rev. 
St. §§ 4283, 4284), though no action was in this 
case yet instituted against the ship in rem or 
the owners in personam to recover for the losses 
caused by the stran'ding; and that the court had 
jurisdiction of the proceeding, 

2. The stranding having occurred within the 
territorial limits of this district, within which al- 
so the wreckage is, and no suit having been in- 
stituted in any other district, this proceeding was 
properly instituted in this court 

3. The libel should be amended so as to show 
the residence of the libellants, whether this be 
considered a proceeding in rem or in personam, 
under the 23d admiralty rule, but could not be 
held defective because it asked alternative relief, 
in a case like tiiis. 

4. The tender, made in the libel of the vessel 
and wreckage to be disposed of by the court, was 
an abandonment such as the law requires. 

5. The court had power under the statute and 
the rules of the supreme court, to direct the 
marshal to take property into his custody; 
whether it had power to order a sale by the 
court, quere. 

In admiralty. 

Butler, Stillman & Hubbard, for libellants. 

Robinson & Scribner and R. D. Benedict, for 
Winchester Arms Co, and others. 

Scudder & Carter, for Atlantic Mutual Ins, 
Co. and others, 

BENEDICT, District Judge. This is a pro- 
ceeding to obtain at the hands of this court 
a limitation of the liability of the owners of 
the steamer John Bramall, for losses caused 
by the stranding of that steamer at Little 
Gull Island, on the 18th day of October, 1878, 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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to the value of said vessel and her freight. 

The libel avers, among other things: 

That at the time of the said stranding the 
steamer was bound on a voyage to Constan- 
tinople, Turkey, with the following cargo, to 
wit: 15,790 cases of shells, 10,500 cases of 
bullets, and 3 boilers with 35 pieces of fix- 
tures, all shipped by the Winchester Repeat- 
ing Arms Company, of New Haven, Connec- 
ticut, to be delivered to order at the said port 
of Constantinople; and 1,604 cases of guns 
and 840 cases of sabre bayonets, all shipped 
by the Providence Tool Company of Provi- 
dence, Rhode Island, to be delivered to order 
at the said port of Constantinople. That 
there were no passengers on board the said 
steamer, and she carried no cargo except that 
hereinbefore mentioned. 

That at the time of stranding as aforesaid, 
and in consequence thereof, the steamer im- 
mediately filled with water. That the mas- 
ter secured the assistance of experienced 
wreckers to save the said cargo and steamer, 
and caused the greater portion of the cargo 
shipped by the Winchester Repeating Arms 
Company to be transported from the steamer 
to New London and to be there stored, and 
delivered the cargo shipped by the Providence 
Tool Company to the owners thereof. 

That afterwards, on the 4th day of Febru- 
ary, 1879, that portion of the cargo shipped by 
the Winchester Rej)eating Arms Company 
was claimed by the owners thereof, and was 
delivered to them. That no freight has been 
paid or demanded for the carriage or trans- 
portation of any of the goods before men- 
tioned. That the means adopted by the mas- 
ter for the preservation of the cargo were 
prompt and efiicient, but that, nevertheless, 
the said cargo was, as your libellants believe, 
greatly damaged. That all endeavors to save 
the said steamer were unavailing, and she 
never finished her voyage, but remained 
where she stranded, and finally broke to 
pieces and became a total wreck, though 
some of her tackle and furniture was, by the 
exertion of the master and crew, assisted by 
the said wreckers, saved and safely landed in 
this district, where it now is. 

That no claim has been made against the 
said steamer or against the libellants for 
damages occasioned by the said stranding, 
and the libellants do not admit that any just 
claim for damages from the shippers or own- 
ers of the said cargo, or from any one, exists 
against them or the said steamer by reason 
thereof, but allege that the said damages, if 
any there were, were occasioned solely by the 
dangers and perils of the seas and navigation, 
and not by the fault or negligence of those in 
charge of and navigating the said steamer; 
and they further allege that whatever loss, 
damage or destruction of any of the said prop- 
erty, goods or merchandise shipped or put on 
board of said vessel, or whatever loss or 
damage has been done, occasioned or incurred 
by reason of the stranding and wreck afore- 
said, has been done, occasioned and incurred 



without the privity or knowledge of the libel- 
lants and petitioners, or any of them. 

That as the libellants are informed and be- 
lieve, by the general maritime law and by 
sections 4283 and 4284 of the Revised Statutes 
of the United States, their liability, if any, 
for loss, damage or injuiy by reason of said 
stranding is limited to their interest in the 
said steamship and her freight, and that upon 
their surrendering the said -vessel, as she lies, 
and the freight earned, or giving stipulation 
for the value thereof in this court, they are 
entitled to the benefit of the law limiting their 
liability as aforesaid, and to this end the li- 
bellants offer and tender such stipulation as 
to this court shall seem fit 

Wherefore the libellants pray that in case 
it should be hereafter found that there is any 
liability upon the part of said steamship or 
upon the libellants as owners thereof for dam- 
ages occasioned by the stranding and wreck 
aforesaid, which liability they do not in any 
manner admit but expressly and wholly deny, 
that they may have the benefit of the afore- 
said limitation of liability under the general 
maritime law, and also of the limitation of 
liability provided for in and by sections 4283 
and 4284 of the Revised Statutes of the Unit- 
ed States, and that the total amount of such 
liability, if any, and of any recovery which 
can be had thereon, shall not exceed the 
amount or value of the interest of the libel- 
lants as owners in said steamship at the time 
of said loss and in her pending freight:- 

And that this court would make an order 
for the sale of said steamship or for the ap- 
praisement of the amount or value of the in- 
terest of the said libellants in said steamship 
at the time of the loss and damage aforesaid, 
and in her pending freight, and for the pay- 
ment of such amount into court, or for the 
giving of a stipulation with sureties for the 
payment thereof into court whenever the same 
shall be ordered, and will otherwise order and 
direct what shall be done by the libellants in 
this suit in order to secure and have the ben- 
efit of the law limiting their liability as in 
this libel alleged, according to the maritime 
law and the course of proceedings of courts of 
admiralty; and upon compliance by the libel- 
lants with such order, that a monition may 
be issued against all persons claiming any 
damages or any recovery against said steam- 
ship or her owners, citing them to appear be- 
fore this court and make due proof of their 
respective claims and the amount thereof, if 
any such claims they have, at or before a cer- 
tain time by this court to be named in said 
writ, and that such further notice be given as 
this court may direct, and if any liability be 
found to exist, the court would apportion the 
sum for which the libellants may be liable 
among the parties entitled thereto, and that 
an order may be made to restrain the prose- 
cution of aU and any suit or suits against 
said libellants or against said steamship in 
respect of any such claim, as is provided by 
the rules and practice in admiralty; and that 
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the libellants may have such other and fur- 
ther relief as to this court shall seem meet, 
with costs to be taxed. 

Upon the filing of the libel an order was 
made as follows: 

"On reading and filing the libel and peti- 
tion of the Royal Exchange Shipping Com- 
pany (Limited), Samuel Lucas, George Bas- 
sett, James Marsden, J. Nicholson, Edward 
Lucas, W. Mercer, Tobias Smith, M. H. Nich- 
olson, David Ward, 1. Howard and Samuel 
Cocker against the British steamer John 
Bramall, her engines', boilers, tadde, apparel, 
furniture and freight, and against ail persons 
intervening for their interest, in a cause of 
limitation of liability, civil and maritime, set- 
ting forth among other things, that by rea- 
son of the facts and circumstances stated in 
said libel and petition, and by the general 
maritime law, and by the statutes of the 
United States, they are entitled to and claim 
the benefit of limitation of liability for the 
loss, damage or injury arising from the 
stranding of the said steamer John Bramall, 
on Little Gull Island, on the ISth day of Octo- 
ber, 187S, and sustained by the shippers or 
owners of the cargo laden on said steamship, 
or by any one else, and praying this court to 
cause an appraisement to be had of the 
amount or value of the interest of the said 
libellants respectively in said steamship at 
the time of the said loss and damage referred 
to in said libel, and in her pending freight; 
and for the payment of such amount into 
court, or for the giving of a stipulation with 
sureties for the payment thereof into court 
whenever the same be ordered: and to other- 
wise order and direct what shall be done by 
the libellants in this suit in order to secure 
and have the benefit of the law limiting their 
liability, and upon compliance by the libel- 
lants with said order to cause a monition to 
be issued against all persons claiming any 
damages or any recovery against the said 
steamship or her owners, by reason of the 
stranding of the said steamship as aforesaid, 
citing them to appear before this honorable 
court and make due proof of their respective 
claims and the amount thereof, if any such 
claims they have, at or before a certain time 
by this court to be named in said writ; and 
that sfuch further notice be given as this court 
might direct, and if any liability be found to 
exist, that the com't would apportion the sum 
for which the libellants may be liable among 
the parties entitled thereto; and to make an 
order restraining the prosecution of all and 
any suit or suits against the libellants or 
against the steamship in respect of any such 
daim, as is provided by the rules and prac- 
tice in admiralty, and for such other and fur- 
ther relief as to the court shall seem meet. 
It is now, on motion of Butler, StUlman and 
Hubbard, proctors for the libellants and peti- 
tioners, 

"Ordered, that all persons and parties in- 
terested, sustaining damage or injury by rea- 
son of the stranding aforesaid, show cause 
13F£D.CAS.— 42 



before this court, at the court rooms thereof, 
in the United States court house, in the city 
of Brooklyn and state of New York, on the 
twelfth day of March, 1879, at eleven o'clock 
in the morning of that day, or as soon there- 
after as counsel can be heard, why an ap- 
praisement should not be made of the said 
steamship, and of the interest of the libel- 
lants respectively in said steamship, and in 
her pending freight for the voyage upon 
which she was bound, and why the libellants 
and petitioners should not have such other, 
further or different relief, or order, in the 
premises as may be meet and proper, and in 
the meantim-^ and until otherwise ordered 
by this court, let the commencement or pros- 
ecution of all or any suits against the said 
libellants and petitioners, as owners of said 
steamship, for or on account of any of the 
damages arising from the stranding men- 
tioned and referred to, be hereby enjoined 
and restrained; and, qp like motion, it is 
further 

"Ordered, that notice of this order be giv- 
en to all persons interested, by publishing a 
notice thereof in the Brooklyn Daily Union- 
Argus and in the New Haven Journal and 
Courier, for fourteen days prior to the return- 
day of this order, and by mailing copies 
thereof to the "Winchester Repeating Arms 
Company of New Haven, Connecticut, and to 
the Providence Tool Company of Providence, 
Rhode Island, and to such other persons as 
the libellants' proctors may be advised." 

Under this order special appearances have 
been entered by various parties in interest, 
for the purpose of objecting to the jurisdic- 
tion of the court; and on behalf of the Win- 
chester Repeating Arms Company special ex- 
ceptions to the libel have been filed. 

One important question thus raised is, 
whether, upon the facts stated in the libel, 
the libellants are entitled to have applied for 
their benefit that rule of the general mari- 
time law which limits the liability of a ship- 
owner to the value of his ship and freight? 
In regard to this question there seems to 
be no difficulty. It appears by the libel that 
the stranding out of which the libellantg' 
liability arose, occurred at a place within the 
territorial limits of the United States. The 
libellants having seen fit to navigate their 
vessel within the territorial limits of the 
United States, have subjected themselves in 
the matter of the extent of their liability for 
acts there done to the laws of the United 
States there in force; and as the statutes of 
the United States "are to be given full opera- 
tion in all cases occurring within the limits 
of the biudlng obligation of these statutes" 
(Story, Confl. Laws, § 373g)-that is to say, in 
all cases arisiag within the limits of the 
United States— the extent of the libeUants' 
liability, caused by the stranding set forth .'i 
the libel, is to be determined according to 
the statute law of the United States upon 
the subject of the limit of the liability of 
owners of ships, now to be found in sections 
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4283 ana 4284 of the Eevised Statutes of the 
United States. And as the libellants are to 
be judged in respect to the extent of their 
liability by those statutory provisions, they 
are entitled to claim any benefit afforded by 
those same provisions. 

In the case of Thomassen v. Whitwell 
[Cases Nos. 13,929, 13,930], before this court, 
the application of these provisions of the 
statutes of the United States was denied to 
certain foreigners, and the rule of the general 
maritime law was applied in their behalf; 
but in that ease the liability arose out of a 
collision on the high seas beyond the terri- 
torial limits of the United States, where, as 
this court held, the statutes of the United 
States had no effect, and where the only law 
of the place was the general maritime law, 
which by comity couxts of admiralty are per- 
mitted in a proper case to administer. That 
decision is supported by the decisions of the 
English courts upon a similar question. Cope 
Y. Doherty, 2 De Gex & J. 614; The Wfld 
Ranger, 1 Lush. 553; General Iron Screw 
Collier Co. v. Schurmanns, 29 L. J. Oh. 877. 

The principle upon which this court pro- 
ceeded in the case referred to was acted upon 
by the supreme court of the United States 
in Smith v. Condry, 1 How. [42 U. S.] 28, 
where it said: "The collision having taken 
place in the port of Liverpool, the rights of 
the parties depend upon the provisions of the 
British statutes there in force.^' 

The question presented in England by the 
English act of 1862, is a different question 
from that which arose in the cases above 
referred to, and different also from that 
which arises under our statute. 

For these reasons, I am of the opinion that 
the present libel, in so far as it seeks at the 
hands of this court an application of the rule 
of the general maritime law, is bad. 

I next proceed to inquire whether, upon the 
facts stated in the libel, any benefit is afford- 
ed the libellants by the provisions of the stat- 
utes of the United States above referred to. 
Here the contention on the part of the ob- 
jectors is, that inasmuch as it appears on the 
face of the libel that no action has been in- 
stituted either against the libellants in per- 
sonam or against their ship in rem to recover 
for the losses caused by the stranding in 
question, this court has no jurisdiction imder 
the statute to entertain an action instituted 
by these ship-owners for the purpose of ef- 
fecting a distribution of the value of their 
ship among those haying valid claims for 
such losses, and of obtaining protection 
against future proceedings to recover for 
such losses. 

The argument is, that the supreme court of 
the United States, by the language used 
when deciding the case of Norwich & N. Y. 
Transp. Co. v. Wright, 13 Wall. [80 U. S.] 104, 
and in framing rules of 1872 (Admiralty 
Rules 54r-57), for the purpose of regulating 
the method for obtaining the benefit of the 
statute, have in effect construed the statute 



as applicable only in cases where suits have 
been Instituted either against the ship-owner 
or his ship. 

It is evident that the supreme court, when 
deciding the case of Norwich & N. T. Transp. 
Co. V. Wright [supra], as well as in framing 
the rules of 1872, had in mind no cases save 
those where suits have been instituted against 
the ship-owner or his ship. But it cannot, I 
think, be supposed that it was intended by' 
the court to declare that the operation of the 
statute was to be limited to cases of that de- 
scription. The ease then before the court was 
one where suits had been instituted. No 
question was made in regard to cases where 
no suits have been begun, and neither the 
decision referred to nor the rules can prop- 
erly be held by implication to furnish author- 
ity adverse to such a case. 

In the absence of any previous authoritative 
construction of the statute, the language of 
the act, as understood by this court, must, 
therefore, on this occasion, control the deter- 
mination. Looking to the statute itself, I 
am unable to find in it any words of limita- 
tion by which to determine that its operation 
is to be confined to cases where actions have 
been instituted to recover for losses, and 
against which relief is sought. No such 
words of limitation have been pointed out by 
the advocates of the objectors. The language 
is as follows: "The liability of the owner of 
any vessel for any embezzlement, loss, etc., 
* * * done, occasioned or incurred without 
the privity or knowledge of such owner or 
owners, shall in no case exceed the amount 
or value of the interest of such owner, in such 
vessel and her freight then pending," Rov. 
St. § 4283. These words appear to me to be 
intended to give to the provision effect under 
all circumstances, and such an intention is 
in harmony with the object of the statute. 

But it is further said there is no pro vis J on 
in section 4283 which authorizes an action on 
the part of the shipowner to obtain the bene- 
fit of the provision, and the section must 
therefore necessarily be considered to confer 
simply a right of defence against actions 
brought. 

I know not on what ground so to hold. 
Clearly section 4283 confers upon the ship- 
owner a right to a limitation of his liabilitj' 
in any case where losses such as the statute 
describes occur. How, then, can he be de- 
nied access to a court of admiralty,— being a 
coiu;t of equity, and, as now settied, having 
full jurisdiction of the subject-matter, — for 
the purpose of asserting that right? 

The language of the supreme court in Nor- 
wich & N. y. Transp. Co. v. Wright [supra], 
where it is said, "Congress might have in- 
vested the circuit courts of the United States 
with the jurisdiction of such cases by bill in 
equity," indicates an opinion by that court 
that any right under this statute that could 
be enforced by a bill in equity before the 
chancellor, can be enforced by libel in a court 
of admiralty. A proceeding like the present 
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is quite analogous, in respect to the principle 
"whidi permits the action to be brought, to 
bills of peace, bills to set aside contracts 
tainted with fraud or entered into by mis- 
talce, which are common in courts of chancery. 

Here the vessel lies sunli on Little Gull 
Island, but, as the- libel shows, these ship- 
owners have in their possession wreckage 
saved from the vessel which they desire to 
abandon for distribution among those claim- 
ing losses. This property they cannot sell 
without danger of affecting their right to a 
limitation of their liability. No creditor has 
pursued them or this property, although they 
have had the wrecliage for some six months. 
There are parties who claim to hold them 
responsible for the consequences of the strand- 
ing of the vessel, who delay the institution 
of their actions. Under these circumstances 
there seems to be a plain equity in the appli- 
cation of these ship-owners to be permitted 
now to abandon their vessel and have an ad- 
judica^on as to the extent of their liability 
arising out of the stranding in question. Nor 
is it seen how the rights of any one can be 
prejudiced by such a course. 

For these reasons I am of the opinion that 
the right conferred by section 4283 of the 
Revised Statutes of the United States affords 
a legal foundation for the pi:esent proceeding. 

But if not, then I am of the opinion that 
this proceeding is an appropriate proceeding 
within the meaning of section 4284. Here 
the contention of the objectors is, that the 
proceeding of the libellants is not such a pro- 
ceeding as is authorized by section 4284, be- 
cause the libellants do not admit any liability 
at all. It is said the only proceeding author- 
ized by section 42S4, is a proceeding for the 
single purpose' of apportioning a sum of mon- 
ey for which a ship-owner is liable, and upon 
the face of this libel there is no such sum, 
because the libellants deny all liability, 

A similar objection was overruled by Judge 
Blatchford in the case of In re Providence 
& N. Y. Steamship Co. [Case No. 11,451]. 
Since the promulgation by the supreme court 
of the United States of the rules of 1872, 
wherein is contained an express provision 
permitting a denial of the ship-owner's lia- 
bility, it cannot be considerd open to the dis- 
trict courts to reject a proceeding as not 
authorized by section 4284, because a denial 
of all liability Is one feature of the proceed- 
ing. 

T have thus reached the conclusion that this 
proceeding can be maintained as a proceed- 
ing duly authorized by law, in which it is 
competent for a court of admiralty to grant 
to these libellants the relief prayed for, by 
virtue of the statutory laws of the United 
States, to which reference has been made. 

It i^ next to be considered whether the 
proceeding has been instituted in a proper 
district. It appears from the libel that the 
stranding in question occurred within the ter- 
ritorial limits of this district; and, also, that 
the property which the ship-owner seeks to 



abandon, is within this district, and that no 
suit has been instituted in any other district. 
These facts make this a proper district, at 
least, in which to institute a proceeding look- 
ing to the disti'ibution of this property. 

There remains to consider several questions 
of less importance raised by the special ex- 
ceptions filed to this libel. One objection so 
raised, is that the libel does uot conform to 
the twenty-third admiralty rule, which pro- 
vides, that if the action be in personam, the 
places of residence" of the parties must be 
stated. This proceeding, it is said, is an ac- 
tion in personam, and tlie libel is defective 
in omitting to state the residence of th<; libel- 
lants. I have on a former occasion ex- 
pressed the opinion that a proceeding under 
these sections of the statutes of the United 
States, is in its nature an action in personam. 
The opinion that it is a proceeding in rem 
has been expressed by Judge Blatchford, in 
the case of In re Providence & N, T. Steam- 
ship Co. [supra]. But whether the proceed- 
ing be in personam or in rem, or whether it 
partakes of the character of a proceeding 
both in personam and in rem, is not an im- 
portant question here, for aside from the 
twenty-third admiralty rule, there is a good 
reason why the residence of the libellant 
should be stated in all cases where it is 
sought to invoke the rule of the maritime law 
in regard to the limitation of a ship-owner's 
liability. That reason is, that the action of 
the court may depend upon the residence of 
the parties .making the application. In this 
case, for instance, the libellants are conceded 
to be British subjects, residents of Great 
Britain; and inasmuch as by the present 
statute law of England, British courts are 
forbidden to administer the general rule of 
the maritime law even in cases arising on the 
high seas, and between foreigners, it may be 
that American courts will not feel bound to 
entertain the prayer of British subjects for 
the benefit of the rule of the maritime law 
to the detriment of citizens of the United 
States. The libel should therefore state the 
nationality and residence of the libellants, in 
order to enable that question to be presented 
to the court at the commencement of proceed- 
ings, and'by exception to the libel. 

The next objection to the libel is, that it 
mingles together two distinct rights having 
different sources, viz., a right arising under 
the general maritime law, and a right aris- 
ing under the statute of the United States. 
The libel describes a certain state ot, facts, 
and upon those facts claims alternative re- 
lief. The principle upon which the practice 
of the admiralty court rests, namely, to give 
despatch, avoid circuity or multiplication of 
actions, and to afford any relief that ihe 
facts may justify, and that is in accordance 
with equity, will surely permit ^e demand- 
ing alternative relief in a case like this. The 
libel is not therefore defective, because it Is 
a libel with a double aspect. 

Lastly, it has been said that the libel does 
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not make an absolute tender of the vessel and 
■wreckage, to be distributed by this court; 
but while it tenders with one hand, with- 
draws the tender with the other. I do not 
so read the libel- As imderstood by me, and 
also as understood by the libelants, according 
to their contention here, the libel tenders an 
absolute surrender of the vessel and the 
wreckage in the hands of the libellants, to 
the custody of this court, to be disposed of 
according to the order of this court, and in 
case the proceedings be entertained, it will 
be impossible afterwards to withdraw the 
fund from the control of the court. Of 
course, if upon the final determination of the 
cause, it be held that there is no valid claim 
upon this proper^ for losses occasioned by 
the stranding in question, it will then be 
open to the libellants to ask at the hands of 
the court a re-payment of the fund to them— 
but none the less is there the absolute aban- 
donment which the law requires. 

I have now considered all the questions 
upon which my opinion has been sought, and 
the result is, that with an amendment show- 
ing the residence of the libellants, as to 
which there is no dispute, the libel will be 
entertained and an order made for the ascer- 
tainment of the interest of the libellants in 
the said vessel at the time of the loss and 
damage mentioned, and for the payment of 
such sum into the registry of the court, and 
that a monition thereupon issue according to 
the prayer of the libel. 

Subsequently, on the 16th of July, the fol- 
lowing decision was made: 

BENEDICT, District Judge. Upon settle- 
ment of the order to be made in pursuance 
of the decision of this court in this cause upon 
the exceptions, rendered June 21st, 1879, the 
point has been made, that no authority in 
law exists by which the court can direct the 
marshal to take into his custody the prop- 
erty which the libellants desire to surrender 
to the court for distribution among those who 
may be found entitled to share therein. 

The statute, it is said, confers no authority 
save only to apportion a sum of money or to 
appoint a trustee, to whom the ship-owner 
may transfer his interest in the vessel, and 
the only authority conferred by the admi- 
ralty rules is to authorize payment into court 
of the value of the ship-owner's interest in 
the ship and freight, or to accept a stipulation 
for the payment of such value, or for the 
transfer of the interest to a trustee to be 
appointed by the court. 

Upon examining the libel it will be noticed 
that it contains no prayer to be allowed to 
make a transfer to a trustee, nor for the 
appointment of a trustee to accept such a 
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transfer. The only prayer is that the court 
would order the sale of the vessel, or for the 
appraisement of the value of the vessel and 
her pending freight, and for the payment 
thereof into court, or for the giving a stipu- 
lation for the payment thereof into court. 

While the libel thus appears to ask this 
court to sell the vessel, and may be consid- 
ered as asking that all things be done nec- 
essary to accomplish such a sale and realize 
the proceeds which would involve taking the 
vessel into custody, there are no facts averred 
in the libel or presented by affidavit show- 
ing any necessity for a sale by the court. 
Therefore, while not intending to decide for 
or against the existence of the power to sell 
in a proper case, I have no hesitation in say- 
ing that circumstances will be required to 
warrant the adoption of any methods of pro- 
cedure other than those which have been 
formally approved by the supreme court in 
the admiralty rules. No such circumstances 
are here shown and the order must therefore 
be for the appointment of appraisers and a 
payment into court of the appraised value. 

NOTE. A statement of the practice followed 
in this case may be of value to those investi- 
gating the subject. Upon the rendition of the 
above opinion as to the appraisal of the prop- 
erty, the libel was amended by leave of court 
on notice, so as to pray for the appointment of 
a trusteb by the court to whom the petitioners 
might transfer their interest in the vessel and 
freight pending, for the benefit of those persons 
sustaining loss or damage by reason of the 
stranding of the steamer who should thereafter 
prove any claim. A trustee was thereupon ap- 
pointed, to whom the libellants transferred and 
assigned in due form all of their several and 
joint interests in the stranded steamer and her 
freight pending. A monition was issued to the 
marshal of the district to summon all persons 
claiming to have sustained damage or loss by 
reason of the stranding of the steamer, to appear 
before a commissioner appointed for the purpose, 
to prove their claims within three months. 
Meantime the trustee obtained leave of court, 
on notice to all parties who had appeared in the 
matter, to sell the wreck of the steamer as per- 
ishable; the sale realized §2,100. Upon the re- 
turn-davof the monition, no claimants havmg ap- 
peared before the commissioner, default was 
noted, and thereafter a final decree was entered, 
granting the prayer of the petition for limitation 
of liability. The trustee sold the wreckage, con- 
sisting of chains, hawsers, rigging, sails, etc.,_and 
also the interest of the libellants in the freight 
pending, at public auction, realizing $308.90; 
and thereafter petitioned the court for leave to 
pay the whole amount received by him mto 
court, and to be allowed his reasonable compen- 
sation for services. A reference was ordered to 
determine the amount of services and the proper 
compensation therefor, the report of the referee • 
was confirmed on notice to proctors of all parties 
who had appeared in the matter; and the bal- 
ance found to he in the trustee's hands, being 
by him paid into the registry of the court to 
await the claims of any persons who might have 
suffered damage as aforesaid, the trustee was 
discharged, and proceedings under this petition 
ended. 
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District Court, D. Maine. Sept, 1872. 

Common Cakhiers — Fassesger — Contkibutort 

Negligence— RoBBEKT of Stateroom — 

Liability of Carrier. 

1. A passenger upon a steamboat in failing to 
secure nis stateroom door by both lock and bolt, 
when botii are provided, is guilty of negligence. 

2. Such passenger, having his money stolen 
from his stateroom by reason "of his neglect to 
both lock and bolt his door and without fault of 
the officers of the boat, cannot recover the same 
from the owners of the steamer. 

3. Reasonable precautions only are required 
of the owners of a steamboat to preserve the 
property of passengers from loss. 

4. A watch, to observe all persons that enter 
a stateroom door, is not required. 

In admiralty. Libel in rem by a passen- 
ger upon a steamboat for money stolen from 
him while asleep in his stateroom. The own- 
ers appeared and made claim, and answered 
that the property was stolen by reason of the 
libellant's own carelessness in not properly 
secm'ing his stateroom door, and not from 
their fault. 

Charles P. Mattocks and Edward W. Fox, 
for libeUant. 
Almon A. Strout, for claimants. 

FOX, District Judge. This steamer is one 
of the regular lines between this city and 
Boston, owned by tlie Portland Steam Pack- 
et Company, daily employed as a common 
carrier of fi-eight and passengers. The libel- 
lant is a shipmaster, resident at Boothbay 
in this district, in command of a ship in the 
South American trade owned by R. Lewis & 
Co. of this city. He has testified as a wit- 
ness, and the coiu:t is not aware of any rea- 
son, either from his appearance or the testi- 
mony in the cause, why his statements as to 
his loss should not be credited. 

On the night of August 15, at Boston, he 
took passage on this boat for Portland, pay- 
ing at the captain's office $1.50 for his pas- 
sage and $2.00 for a stateroom, the key of 
which he received. No other person occupied 
the stateroom with him. Soon after the 
steamer left Boston, he went to his stateroom 
and deposited in the upper berth his over- 
coat and then returned to the saloon, which 
extends nearly the whole length of the upper 
deck, and from which entrance is had to 
the staterooms; the upper panel of the state- 
room doors are of ground glass, through 
which light from the saloon is obtained for 
the staterooms. About nine the libeuant re- 
turned to his stateroom, and he swears posi- 
tively that he locked the door, the lock being 
on the inside of the door, but he admits that 
he did not bolt the door, as he did not notice 
the bolt upon it. He counted his money in 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



the stateroom and found he had ?306 In 
American currency, and $2 or $3 in South 
American scrip. All the money was placed 
in his wallet in the pocket of his pantaloons, 
which before retiring he hung upon the 
clothes-hooks fastened for that purpose to the 
partition; he secured the window, which was 
found in that condition the next morning. 
He occupied the lower berth and fell asleep 
in about half an hour, but was awoke in the 
course of the night, as lie states, by a noise 
in the- adjoining room, and being afraid of 
robbers he removed his pantaloons from the 
hooks and threw them into the upper berth; 
after this he slept until the boat arrived at 
Portland. On examining his pantaloons, his 
wallet was gone and the door of the room 
was unlocked, the key was in the lock and 
although careful search was made, no trace 
of money or wallet could be found, and as 
the company declined to make him any resti- 
tution, he has instituted this proceeding in 
rem for the recovery of the money thus lost. 
The libeUant states that the morning after 
the loss the end of the .key of the state- 
room showed signs of abrasion, as by for- 
ceps, but in the trial the key was produced 
and nothing of the kind could be detected 
upon it by an experienced locksmith. 

The answer denies all liability for money 
retained by a passenger about his person, al- 
though he occupies a stateroom provided for 
him by the boat as a sleeping apartment, 
and secondly alleges that the negligence of 
the libellant was the cause of the loss, by 
his not bolting the door of his stateroom on 
retiring to rest 

It is shown that there was a suitable brass 
bolt on the inside of the stateroom door, in 
plain sight, on the white casing about five 
inches above the lock, which would have 
afforded protection against access to the 
room if the libellant had made use of it 
which it is admitted by him he did not do, 
as he did not notice it. Two watchmen 
were on duty in the saloon until ten o'clock, 
at which time all but one of the gas burners 
to each chandelier in the saloon were ex- 
tinguished, leaving it light enough however 
to read in the saloon, and at that hoiu: most 
of the passengers retired to their berths or 
staterooms, and but one watchman was then 
kept on duty in the saloon for the remain- 
der of the trip. The watchmen both testify 
that their orders were to move around the 
saloon, keeping strict watch, and that on this 
night they did their duty, and no one, to 
their knowledge, entered the stateroom of the 
libellant, and that during a portion of their 
beat they were not in sight of the door. 

The doctrine of the common law, as for- 
merly stated was, that the common carrier 
is responsible for all losses, except those oc- 
casioned by the act of God, or the king's ene- 
mies; but this rule, in practice, has always 
been understood not to cover any losses which 
arise from the personal neglect, -wrong, or mis- 
conduct of the owner or shipper of the prop- 
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erty, nor from damages arising from any in- 
lierent defect in the article delivered to be car- 
ried. Story, Bailm. 431. 

In Pennsylvania By. Co. v. Aspell, 23 Pa- 
st 149, Black, O. J., says, "It has heen a rule 
of law from time immemorial, and it is not 
likely to be changed in all time to come, that 
there can be no recovery from an injury 
caused by the mutual default of both parties. 
"When it can be shown that it would not have 
happened, except from the culpable negligence 
of the party injured, concurring with that of 
the other party, no action can be maintained. 
* * * A party who violates a contract is 
not liable any more than one who commits a 
tort for damages which do not necessarily or 
immediately result from his own act or omis- 
sion; in neither case is he answei'able for the 
evil consequences which may be superadded 
by the default or negligence or indiscretion of 
the injured party. There is no form of action 
known to the law (and the wit of man cannot 
invent one) in which the plaintiff will be al- 
lowed to recover for an act not done or caused 
by the defendant, but by himself." 

These remarks were made in a case where 
damages were sought to be recovered by a 
passenger for a personal injury sustained by 
him whilst traveling on the railroad, and are 
undei'stood to be a correct exposition of the 
rule of law relative to contributory negligence 
in all cases where damages are claimed from 
a carrier, either for personal injuries by the 
passenger, or for the loss of his property in 
charge of the carrier. 

In Purvis v. Coleman, 21 N. Y. 117, it is laid 
down that it is the well settled law of New 
York, "that if the plamtiff's negligence has 
caused' or contributed to the loss or injury, an 
action against the carrier cannot be main- 
tained." 

The tendency of the modem decisions is to 
place the responsibility of inn-keepers upon 
the same grounds and to the same extent as 
that of common carriers; for it has been de- 
cided in England, as well as by many of the 
state courts in this country, that an inn-keeper, 
although guilty of no negligence, is liable for 
the loss or injury of the goods of bis guests, 
not arising from the negligence of the guest, 
the act of God or the public enemies. Rich- 
mond V. Smith, 8 Barn. & C 9. 

The rule as declared by Erie, J., in Cashill 
V. Wright, 6 El. & Bl. 899, which was an 
action against an inn-keeper is, that an inn- 
keeper "is liable as for a breach of duty, un- 
less the negligence of the guest occasions the 
loss in such a way as that the loss would not 
have happened if the guest had used the or- 
dinary care that a prudent man may be rea- 
sonably expected to have taken under the 
circumstances." 

In Fowler v. Dorlon, 24 Barb. 388, the court 
say, the inn-keeper can repel the presumption 
of liability, in case of loss, "by showing that 
the loss is attributable to the personal negli- 
gence of the guest himself. Gross negligence 
need not be shown. It is enough to exonerate 
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the inn-keeper, if the guest has, by his own 
neglect or imprudence, exposed his goods to 
peril." 

In Profilet v. Hall, 14 La. Ann. 527, the 
language is, "If the keeper of a hotel provide 
with a lock the room where his guest lodges, 
which opens inside and does not open from 
the outside, it would be in the power of the 
guest to protect himself, and the hotel keeper 
would not be responsible unless it were shown 
he was guilty of gross negligence in other re- 
spects." 

In the case of Shaw v. Berry, 31 Me. 482, 
Mr. Justice Tenney delivered a very full and 
learned opinion on the question of the liability 
of inn-keepers, in which he held the law to be 
well settled, "that the inn-keeper is bound to 
keep the goods and chattels so that they shall 
be actually safe, inevitable accidents, the acts 
of public enemies and the owner of the goods 
and their servants excepted." On page 483, 
he says, "The inn-keeper is not chargeable, 
when the loss happens through the negligence 
of the guest or those for whom he is responsi- 
ble." And the same principle is stated as 
the law in Mason v. Thompson, 9 Pick. 280. 

It has not escaped the attention of the court 
that in Calye's Case, 8 Coke, 32, it is stated 
"that it is no excuse for the inn-holder to 
say that he delivered the key of the chamber 
to his guest in which he is lodged, and that 
he left the door open;" and that this dictum 
has been many times since cited with the 
approval of courts of high authority. Bm'gess 
v. Clements, 4 Maule & S., 30G, and Morgan 
V. Ravey, 6 Hurl. & N. 265. In the latter 
case it appeared that the guest did not use a 
night bolt on the door of his chamber, al- 
though his especial attention was called to it 
by a printed notice in the chamber, and he 
obtained a verdict against the inn-keeper for 
the value of certain articles stolen from the 
chamber while he was asleep, the jury having 
been instructed that it was for them to say 
whether he was guilty of negligence in not 
reading the notice or in not locking the door. 

I agree with the judge at nisi prius, that it 
was a question for the jury whethei* the 
plaintiff was guilty of negligence; but I can- 
not approve of the finding of the jury that 
the plaintiff was not guilty of negligence. 

The language taken from Coke, as it seems 
to me, must mean that by receiving the key 
of his chamber the guest did not thereby as- 
sume the entire charge and custody of his 
goods, and exonerate the inn-keeper from all 
liability therefor, but that there was still a 
duty remaining upon the inn-keeper to be- 
stow proper care and attention to the safety 
of the goods of his guest and provide honest 
servants, etc., and that if he failed in this 
respect, and thereby the goods were stolen by 
his servants or others who should not have 
been admitted to the inn, the inn-keeper still 
remained chargeable. 

I cannot conclude that when the negligence 
of the guest was the principal cause of the 
loss that the inn-keeper was to be considered 



IIZ Fed. Cas. page 663] 

as an insurer against such negligence. If 
such is to he deemed the eflCect of Coke's lan- 
guage, it has so often since his day heen over- 
ruled, that it cannot now he regarded as law. 

In the case now hefore the court, the lihel- 
lant admits he did not notice the holt on his 
door and therefore made no use of it; it was 
in plain sight, of hrass on a white ground, 
and to a person whose attention was given to 
the matter of properly securmg his door 
against intruders, it could not well escape his 
notice, the room heing well lighted. 

A passenger, who should on retiring leave 
the Iiey of his stateroom on the outside of 
the door when not protected with a holt, 
therehy indicating to any depradator that the 
room was not secured against him, certainly 
would have no great claim for redress if a 
thief should accept his invitation and enter 
and help himself to the property of such pas- 
senger. So, too, if a passenger, when proper 
appliances were provided, should neglect to 
make use of any of them, or in any way to 
secure his door in ease of loss, such neglect 
ought to exonerate the carrier from liability 
if he has taken reasonable precautions out- 
side of the stateroom by watchmen to pre- 
vent the loss of property; and when both bolt 
and lock are placed on the inside of a door, 
in the opinion of the court, it is a plain mani- 
fest warning to the passenger that the lock 
alone will not afford him adequate security, 
but that additional precautions are requisite, 
and that for this purpose a bolt is provided 
as a security against intruders. Certainly 
a bolt is much more sure and effectual than 
an ordinary lock, as it can not be reached 
from the outside without violence and noise 
and breaking of the door which must at- 
tract the attention of the watch on duty in 
any portion of the saloon. Having thus cau- 
tioned and warned passengers by placing the 
bolt on the inside of the door where with 
ordinary care it must be seen, I hold that a 
earner has a right to expect a passenger to 
use the same for his security and protection, 
and that he is guilty of negligence in not do- 
ing so, and if by such negligence a thief en- 
ters his stateroom and carries away his prop- 
erty and he thereby sustains a loss which 
would not have been incurred by him if he 
had bolted his door, he has no just cause of 
complaint against the carrier, if the latter 
had done all that could be reasonably de- 
manded of him to prevent such losses. The 
passenger has no right to expect that a guard 
will be placed in front of every stateroom 
door; and in the present instance, if this 
door had been bolted, in case of any attempt 
to enter from the saloon, it must have been 
detected by the watch on duty. 

The carrier being thus released from ac- 
covmtabllity by reason of the negligence of 
the passenger, it is not necessary for me to 
determine wheth^ he is or not accountable 
under other circumstances to a passenger for 
money stolen from his stateroom while 
asleep. 
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In 1866, this question was very thoroughly 
examined by the supreme court of Michigan 
in MeK6e v. Owen, 15 Mich. 113, Mr, Justice 
Ghristiancy holding that the carrier was ac- 
countable, Cooley, J., concurring. Mr. Jus- 
tice Campbell delivered an opinion adverse 
to the plaintiff, in which the chief justice 
concurred, and as the court was equally di- 
vided the plaintiff did not prevail. All of the 
authorities bearing upon this question are 
referred to in these learned opinions, with the 
exception of Walsh v. The H. M. Wright 
[Case No. 17,115], In that case McCaleb, J., 
in the district court of Louisiana, held that 
the carrier was liable for the contents of a 
valise stolen from a passenger's stateroom 
while she was asleep, and this decree was 
affirmed by Campbell, J., on appeal to the 
circuit court. 

In Abbott V. Bradstreet (1864) 55 Me. 530, 
the supreme court of this state decided that 
the owners of a steamboat are not liable for- 
money stolen from the pockets of a passen- 
ger thereon, when it does not appear that the 
robbery was perpetrated by one of the em- 
ployees of the boat. An «samination of the 
record in that case discloses that at the time 
of the robbery the passenger was in his 
berth in the common cabin and not in a pri- 
vate stateroom. 

In this diversity and uncertainty, this court 
may well refrain from expressing any opin- 
ion upon this point, as the other objection is 
decisive of the cause. Libel dismissed with 
costs. 



Case Wo. 7,33.6. 

The JOHN 0. BROOKS. 

[3 Ware, 273.] i 

District Court, D. Maine. May, 1861. 

CosTOMS Ddties— Landing ■wiTHonT Permit — 
Smuggling. 

A vessel, arriving from a foreign port, is for- 
feited by landing goods without a permit from 
the collector after her arrival in the port of dis- 
charge. 

This case involved a question of law only. 

Mr. Shepley, Dist. Atty., for the United 
States. 
Mr. Butler, for respondent. 

WAKE, District Judge. This is a libel in 
rem for a forfeiture under the 50th section 
of the collection act of 1799 [1 Stat 665]. 
The schooner John G. Brooks, of about 200 
tons burthen, from Cardenas, in the island 
of Cuba, arrived at Portland on the thir- 
tieth of March last, and, on that day, with- 
out a permit from the collector, landed 21,- 
000 cigars at Simonton's Cove, in Cape 
Elizabeth. The smuggling is proved and is 
not denied on the part of the claimant, the 
master, having been indicted, pleaded nolo 
contendere to the facts alleged in this libel. 
And for the same act the United States 

1 [Reported by George F. Emery, Esq.] 
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claim a forfeiture of tlie vessel. To this, 
as working a forfeiture of the yessel, the 
claimant objects, and supports his objec- 
tions, both on principle, that is the true 
construction of this act, and on authority. 
The forfeiture is alleged to have occurred 
under the 50th section of the collection act 
of 1799. By this it is provided, that if any 
goods shall be imladen within the United 
States, from a vessel arriving from a foreign 
port, without a permit from the collectors 
of the port, that there shall be a personal 
penalty on the master, and if the value of 
the goods thus landed shall amount to §400 
or over, there shall be in addition, a forfei- 
ture of the vessel in which they are brought. 
The act in this case is within the words of 
the statute. To extract this case from the 
express language of the statute, it must be 
shown that while the legislature said one 
thing they meant another. This, though 
not gratuitously to be supposed, may be 
shown; but it is incumbent on him who al- 
leges an exception to prove it. To this the 
claimant says that the forfeiture in this sec- 
tion ought, in reason and justice, to be con- 
fined to unlading within a port, and that 
this unlading was before the vessel arrived 
in a port. This fact is asserted on one side 
and denied on the other, but whether it 
was within or without the port, and what 
are the particular boundaries of a port I 
shall not at present inquire. In support of 
this limitation, and that it may be fairly 
inferred from the whole act, the claimant 
quotes the 27th section. This provides for 
a landing before the vessel arrives at her 
port of discharge, and while she is, if I may 
so say, havening on the coast for that pur- 
pose, and enacts a different penalty on the 
master and with no forfeiture of the vessel 
into which such goods are unladen. The 
consequences will be, if this section is to be 
literally enforced, that two penalties of dif- 
ferent sums are to be inflicted on the master, 
and in one case, for the same identical act, 
there will be a forfeiture of the vessel and 
in the other not. The legislatiire, it is ar- 
gued, must have made a distinction In their 
minds though it is not noticed in their lan- 
guage, between an unlading before and aft- 
er her arrival in her port -of discharge. It 
must be admitted that there is not merely 
ingenuity in this argument. Should there 
be two penalties for the same act, or should 
there be a forfeiture of the vessel in one 
case and no forfeiture in another? Admit- 
ting the power of the legislature, this Is uot; 
to be presumed unless indicated by the 
clearest terms. It seems to me that the ob- 
jection presents a real difficulty, especially 
in a statute drawn with so much care, that 



after more than sixty year's experience, it 
remains on the statute book as the principal 
collection law. Penalties and forfeitures 
may be limited by construction on good and 
sufficient reasons, but never by such means 
are to be multiplied. But where the legisla- 
ture has clearly expressed their will, courts 
have no other duty but to. obey. If this 
question were to be now settled on principle, 
what is the true construction of the law, 
there would be good reason to hesitate before 
coming to a conclusion one way or the other. 
But the very ease presented by this libel 
has, on two different occasions, been before 
the circuit court of the United States of dif- 
ferent districts. The first was in 1806 before 
Judge Washington, in New Jersey, in the 
case of United States v. The Hunter [Case 
No. 15,428]. In this the learned judge decid- 
ed, that a vessel was not forfeited by ujilad- 
ing without a permit before she arrives at 
her port of destination, and that the words 
of the 50th section, though comprehensive 
enough to include such a case, ought to be 
confined by construction to an unlading after 
her anival within a port, as that of unlading 
out of her port of destination was specially 
provided for in the 27th section. And to this 
conclusion he was brought after a careful 
review^ of the whole act Six years after, a 
case involving the same question came be- 
fore Judge Story of this circuit, in The In- 
dustry [Case No. 7,028], and he decided after 
a like careful examination of the statute, 
that a landing in any port of the United 
States, after a vessel's arriving in her port 
of destination, did draw after it a forfeiture 
of the vessel. Both these cases were fully 
argued, and the same considerations which 
have been pressed in the present case were 
urged there, and the eminent judges came to 
precisely opposite conclusions. These con- 
flicting decisions on the same question and 
on the same arguments are sufficient to show 
that it is not without inti'insic difficulties. 
The one admits the power of the legislature, 
but holds the statute, from its apparent un- 
certainty, subject to interpretation, the other 
is in obedience to the words of the law. 
"While it is conceded that the argument has 
weight, it is not admitted that it can ex> 
empt the case from the direct language of 
the law. This is not only the latest decision, 
but one in this circuit, and this, in ordinary 
cases, makes the law of the circuit, until it 
is reversed by the highest com-t of appeal. 
In the present case there must be declared a 
forfeiture. 
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Case Wo. 7,337. 

The JOHN COOliBR. 

The JAMES W. EATON. 

[10 Ben. 488.] i 

District Court, E. D. New York. June, 1879. 

CoLUSioN IS East JBivek — Tog and Tott and 

FeRRT-BOAT — CODBSE IN MIDDLE OF RiVER — 

PiiACTiCE — Stipulation eor Value — Motion 
FOR Re-Hearing— Evidence. 

1. A boat of the Brooklyn Annex Line running 
from Jersey City to Fulton street, Brooklyn, 
came in collision, with a barge in tow of a tug 
coming down the East river just outside of the 
piers. As a consequence of the collision the 
ferry-boat sank, and suit was brought for dam- 
ages; ihe same person appeared as claimant for 
both tug and tow when they were both libelled, 
and gave a single stipulation for value to stand 
for both vessels, by consent: Held, that the tug 
and tow were in fault, and, under the practice 
adopted in giving a single stipulation for both, 
it was not necessary to decide which of them 
was in fauil^ if only one. 

2. It was negligence in the tug and tow to pass 
so close to the piers and contrary to the statute 
of the state in regard thereto.- 

3. It was negligence for the tug to take her tow 
between the ferry-boat and a boat of the Fulton 
Ferry as she did, when any swing of her tow 
in passing would have rendered a collision with 
one or other almost certain. 

[Cited in The John S. Darcy, 29 Fed. 647.] 

4. No fault of the Annex boat contributed 
to the collision. 

5. She was not in fault in coming out from her 
slip after the collision, in an attempt not to sink 
in a crowded slip, but to reach Jersey City, which 
failed because her pumps would not keep her 
free, those in charge having examined the in- 
juries and being of the opinion at the time that 
she could be kept up; the effort was nnder the 
circumstanes laudable and cannot be held to 
have increased the damage. 

6. On motion for re-hearing, on the ground 
that since the trial libellant's witnesses testified 
differently in another action growing out of the 
same collision: Motion denied. 

See The O. F. Starin [Case No. 2,565.] 

In admiralty. 

W. W, Goodrich, for libellant 
Scudder & Carter, for claimant 

BENEDICT, District Judge. This action 
is brought to recover the damages caused to 
the steamboat J. A. Stevens by a blow from 
the barge James W. Eaton, delivered on the 
15th day of June, 1878, off the Fulton Ferry 
slip, on the Bvodklyn side of the East river. 
The barge was at the time being towed on a 
hawser by the propeller John Cooker. The 
action is against both the barge and the tug, 
and it appears from the answer that the same 
claimant has claimed both the vessels, and" 
by consent has given a single stipulation for 
value to stand in place of both vessels. Un- 
der such circumstances, the tug and the tow 
must be treated as a single vessel, and any 
decree that may be rendered for the libellant 
will take effect upon the stipulation for value, 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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f whether the collision in question arose from 
the fault of those on the tug or those on the 
tow. The practice adopted renders it unnec- 
essary, therefore, to determine which of the 
two vessels proceeded against, if either, was 
guilty of fault. 

Upon the evidence it is clear that the colli- 
sion was caused by fault on the part of the 
tow, and not by any fault on the part of 
those in charge of the Stevens. In the first 
place, it was a fault in the tow to attempt to 
pass down the river close to the Brooklyn 
shore as she did, instead of keeping near the 
centre of the river as she might have done 
and as the statute of the state requires. I 
am aware of the temptation that impels to a 
violation of this statute at this locality, and 
that such violations constantly occur, but a 
disregard of this statute has never been sanc- 
tioned by the courts. There are few places 
in the whole East river where a departure 
from the statute is attended with so much 
risk of loss, not only of property, but of life, 
and where obedience to the statute is more 
necessary. 

But aside from her violation of the statute, 
the tow was in fault for attempting as she 
did to pass between the Stevens and the 
ferry-boat Hamilton. The space was narrow 
and a collision almost certain if any drift or 
swing of the barge should occur during the 
passage. The tow took the risk of efCecting 
the passage without drift or swing, and fail- 
ed. Having attempted to accomplish a haz- 
ardous manoeuvre, she must bear the conse- 
quences of her want of success. 

No fault conducing to the collision is prov- 
ed against the Stevens. The fault charged 
against her is that she started up her engine 
while the tow was passing and so ran into 
the barge then seen to be crossing ahead of 
her. The weight of the evidence, however, 
disproves the charge. No movement on the 
part of the Stevens conduced to the accident. 

There remains to be determined another 
question relating to the action taken by those 
in charge of the Stevens after the collision 
with the John Cooker and her tow. The 
Stevens was at this time running as an "An- 
nex boat," and was bound to the Annex dock 
nest to the Fulton Ferry slip, on the Brook- 
lyn side. After the collision in question, she 
proceeded to the Annex dock and landed her 
passengers, then, after an examination of 
the injury, she put out into the river, under 
the supposition that with her engine work- 
ing, her pumps would keep her afloat until 
she could reach a place of repair, or, if not, 
that she could be beached upon the Jei'sey 
shore or upon Governor's Island. Soon aft- 
er she got into the stream it was found that 
the pumps would not keep her afloat, and she 
was in danger of sinking at once; therefore 
she then turned to reach the shore and suc- 
ceeded in reaching Martin's dock, where she 
shortly sank in 30 feet of water. 

An effort was made to show that under the 
circumstances it was negligence for the Ste- 
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vena to leave the Annex dock and tbat her 
bow could have been run upon the shore at 
the bulkhead next the Annex dock, in ei- 
ther of which cases it is supposed the loss 
would have been much less than it was. 
But manifestly it was incumbent upon the 
owner of this boat if possible not to allow 
her to sink at the ferry dock or in the slip. 
The crowded condition of the dock and piers 
and the obstruction caused by a sunken 
steamboat, justified taking some risk in or- 
der to get the boat to a place where she 
could px-operly be beached. Whether her 
pumps would keep her free when her engine 
began to move could jiot be certainly known 
until the effort was made. Those on board 
thought the condition of the boat warranted 
taking the risk, and they took the risk them- 
selves with the boat. The result proved that 
the pumps could not keep her free, and when 
that was ascertained, she was taken to the 
nearest place available, where she sank. 
There is no reason to suppose that the loss 
was greater by reason of her sinking where 
she did than it would have been if she had 
been allowed to sink at the Annex dock, and 
I cannot believe that it would have been jus- 
tifiable to permit this boat to sink at the 
Annex dock and so stop the ferry, or to sink 
at the adjoining bulkhead, and so obstruct 
the slip, without any effort to get her to some 
place where she could properly be beached. 
The effort made was, In my opinion, lauda- 
ble, and it cannot be found to have increased 
the loss. There must, accordingly, be a de- 
cree in favor of the libellant, for the amount 
of the libellant's loss, with a reference to as- 
certain the amount. 

On a motion for re-hearing, the following 
decision was made: 

BENEDICT, District Judge. This ease 
comes before the court upon a motion for a 
re-hearing. The affidavit upon which the 
motion is founded, states two grounds. One 
ground is that upon the trial it was ruled 
that one of the questions passed on in the 
opinion already delivered, viz.: the question 
whether it was negligence on the part of the 
Stevens to leave the Annex dock after she 
had been injured by the collision in ques- 
tion, was a question to be left to be deter- 
mined on the reference. This ground is un- 
tenable. The minutes show no such ruling. 
On the contrary, evidence was given upon 
that question, not only by the libellant, but 
also by the claimant. Moreover, the ques- 
tion was argued at the hearing, by the libel- 
lant as well as by the claimant. 

The other ground is that in another action 
tried since the trial of this action, the libel- 
lant's witnesses have given evidence bearing 
upon this question inconsistent with, if not 
contradictory of, what they testified in this 
cause. ' 

If there were no right of appeal with liber- 
ty to introduce new evidence, it would no 
doubt be proper to permit a re-hearing of the 



cause, provided the fact be as claimed that 
the testimony given by these witnesses on 
the subsequent case alluded to, is such as to 
contradict their testimony given in this case 
and compel a different result. But there 
being a right of appeal with liberty to intro- 
duce new evidence, I do not feel bound to 
reopen the case for the pui'pose of intro- 
ducing new evidence here— and this the more 
because at the trial the claimant's proctor re- 
jected the proposition of the other side to try 
the two cases referred to together, and allow 
all. evidence given in the one to be read in 
the other so far as material. Motion denied. 



Case Uo. 7,338. 

The JOHN B. CLAYTON. 

[4 Blatchf. 372; i 18 How. Pr. 319.] 

Circuit Court, S. D. New York. Oct. 6, 1859. 

Salvage — Aiiodxt of — General Rule. 

1. As a general rule, the rate of salvage al- 
lowed in the case of a vessel found derelict at 
sea, is a moiety of her value; and this, except in 
very special cases, is the extreme limit. 

2. The considerations stated, which are taken 
into account, in fixing a salvage compensation. 

3. An allowance by the district court, as sal- 
vage, in this cast, of two-fifths of the value of a 
derelict vessel, i educed by this court to one- 
fourth of such value. 

[Appeal from the district court of the Unit- 
ed States for the Southern distinct of New 
York.] 

This w.as a libel in rem, filed in the district 
court, to recover salvage. The master and 
hands of the sloop Thomas E. Crocker, five 
in number, were on their way to the fish- 
ing grounds, which were about thirty miles 
from Sandy Hook, on the morning of Novem- 
ber 27th, 1856, and, when some twelve or 
fifteen miles from the hook, discovered a 
vessel, which was aftei*wards found to be 
the schooner John E. Clayton, on her beam 
ends, with a large hole stove in her side, 
sufficiently to have sunk her instantly, had 
it not been for her cargo, which was wood. 
She lay in the open sea, about two miles 
from their track, and, when reached, it was 
ascertained that her crew had abandoned 
her. The weather was fair, but the sea 
somewhat rough, with a strong breeze from 
the land. The sea was breaking over the 
vessel, and drifting her further from the 
land. It was necessary to strip her of her 
sails, and cut away her foremast, in order 
to right her. The libellants were assisted 
by another vessel, the Tobiatha, and both 
vessels were engaged from six or seven 
o'clock in the morning till two in the after- 
noon, in righting the derelict vessel and pre- 
paring her to be towed to New York. They 
reached Jersey City about nine o'clock that 
evening. The vessel saved was admitted to 
be of the value of ?3,000. The district court 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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allowed a gross sum of salvage, to the 
amount of ?1,200, being two-fifths of the 
value of the vessel. [Case unreported.] The 
claimants appealed to this court 

Frederick E. Sherman, for libellants. 
Charles Donohue, for 'claimants. 

NELSON, Circuit Justice. As a general 
rule, it is undoubtedly true, that the rate of 
salvage of a vessel which is derelict at sea, 
is a moiety *of her value. This, however, 
except in very special cases, in which great 
hardships and dangers have been encoun- 
tered, is the extreme limit. The courts al- 
ways look to the nature and character of the 
service, the time consumed by the salvors, 
the peril involved and the expense, as well 
as to the situation and condition of the ves- 
sel saved and its value, in fixing the com- 
pensation; not upon the idea of a quantum 
meruit, but by way of rewarding the serv- 
ice in proportion to the degree of merit be- 
longing to the particular case. 

Now, in the present case, there is nothing 
in the evidence showing any extraordinary 
degree of merit, or any great sacrifice of time 
or money. The vessel was found some 
twelve or fifteen miles from the bay of New 
York, within two miles of the track of the 
salvors on their fishing expedition, and only 
a day was consumed in raising and bringing 
the derelict to port The weather was pleas- 
ant, and no particular hardship or danger 
was encountered. I cannot but think that 
the amount allowed by the court below ex- 
ceeded a reasonable compensation for the 
service, and that one-fourth of the value will 
afford ample reward to the salvors, and is 
the most that should be awarded under the 
circumstances. . 

The service rendered by the Tobiatha 
seems to Jiave been very slight, according to 
the evidence. I shall, therefore, modify the 
decree of the court below, by awarding to 
the Thomas E. Crocker and hands $600, and 
to the Tobiatha and hands $150, without 
costs on either side in this court; the costs 
to the libellants in the court below, as there 
decreed, to stand. 



Case No. 7,339. 

The JOHN E. HOLBROOK. 

[7 Ben. 356.] i 

District Court, S. D. New York. June, 1874. 

Seaman's Wages— Extra Pat — Attachment. 

1. The wages of a seaman are not subject to 
attachment. 

2. A mate filed a libel against a vessel to re- 
cover wages due him. One of the owners de- 
fended the action on the ground that an attach- 
ment of the amount due had been served on 
him: Held, tjiat the mate was entitled to his 
wages, and to ten days' extra pay, under the 

1 [Reported by Robert D. Benedict, Esq., and 
B, Lincoln Benedict, Esq., and here reprinted 
by permission.] 



35th section of the shipping act (17 Stat. 269,— 
now section 4529 of the Revised Statutes.) 

This was a libel filed against a vessel by 
a mate, to recover for wages due* him, and 
also ten days' double pay for the delay in 
payment, under the 35th section of the 
shipping act of June 7th, 1872. The own- 
ers defended the action. The answer was 
put in by one of the owners, who was mas- 
ter of the bark, and set up as a defence, 
that, previous to the filing of the libel, an 
attachment had been served upon him, in 
a suit brought against the mate in this 
court, in a cause of assault and battery. 
Ten days had not expired, when the libel 
was filed, from the time when the wages 
were due. 

R. D. Benedict, for libellant. 
W. R. Beebe, for claiuiant 

BLATCHFORD, Disti'ict Judge. I think 
that, under section 35 of the shipping act, 
the libellant is entitled to double pay for 
ten days. Under section 61 of the same 
act, wages due to a seaman cannot be at- 
tached, and a payment of wages to a sea- 
man, nothwithstanding an attachment, is 
valid. Let a decree be entered for the libel- 
lant for $225 and costs. 



Case Wo. 7,340. 

The JOHNFARRON. 

[7 Ben. 53.] i 

District Court, S. D. New York. Nov., 1873.2 

LiEX — Repairs and Supplies — Domestic Vessel 

— TwELPTH Admikalty Role— Owneb 

—Possession — 2foTiCE. 

1. A material man, who had made repairs on 
a vessel in New York, claimed to have a lien 
upon her therefor, either under the statute of 
New York, of April 24th, 1862, or under the 
general maritime law, which he sought to en- 
force against her in admiralty. The repairs 
were done on the orders of parties who had 
agreed to purchase the vessel, and had given their 
notes for the price, but had received no bill of 
sale— the agreement of purchase specifying that 
these expenses for repairs should be paid by 
them, and not be chargeable as a lien upon 
the vessel, or to her owner. The vessel was 
not enrolled at the time, and no bill of sale 
was given, because the enrolment of the ves- 
sel could not be perfected till these repairs 
were done and the vessel measured. The own- 
er, who lived in" New York, gave possession of 
the vessel to the purchasers, for the purpose 
of these repairs, knew of the orders given, but 
gave none himself, and, on the failure of the pur- 
chasers to pay the price of the vessel, took pos- 
session of her again. Part of the bill was paid 
by the purchasers, and suit was brought against 
the vessel for the rest: Sdd, that there was no 
lien upon the vessel for these repairs, as no ac- 
tion on contract could be maintained against the 
owner to recover for them. 

[Disapproved in The James H. Prentice, 36 
Fed. 780.] 

2. The shipwright, under the circumstances, 
was bound to have investigated the title which 

^ [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

2 [Reversed in Case No. 7,341.] 
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the purchasers had, before undertaking work 
which he supposed would be on the credit of the 
vessel, and that he was responsible for the knowl- 
edge he might have gained by such inquiry. 

3. The agreement did not amount to a sale of 
the vessel, and the possession given was only for 
the purposes set forth in the agreement. 

4. The 12th admiralty rule does not mean 
that, when the master or owner cannot be sued 
on contract, the vessel may be sued in rem. 

5. The state statute gave no support to the 
claim, the debt not falling within its provisions. 

In admiralty. 

D. McMahon, for libellant. 
R. D. Benedict and J. F. Malcolm, for 
claimant. 

BLATCHPORD, District Judge. The li- 
bel in this ease sets forth that, in June or 
July, 1872, the steamboat John Farron, some- 
times called the Ella M. Stevens, being at 
the port of New York, the libellant, Gusta- 
vus Pierrez, at the request of her captain 
and owners, furnished her with supplies and 
materials, and work and labor, of the value 
of $1,57190; that that sum, with interest 
thereon from July 27th, 1872, is still, due; that 
said supplies and materials and work and 
labor were necessary and proper, and said 
vessel could not have proceeded on her voy- 
age, or procured her employment, without 
the same, and they were furnished on the 
credit of the said vessel; that said vessel, 
during the entire period aforesaid, was a 
domestic vessel, owned by persons residing 
in the state of New York, or who had posses- 
sion or control of her, as masters, owners, 
charterers, builders, or consignees, or agents 
of some one or all of them, in such way or 
to such extent as authorized them to charge 
her for the said work and supplies; that, 
during said period, she lay in tide waters of 
the port of New York, moored to a pier in 
the city of New York; that, during said 
period, she made no departure, in the way 
of her business, out of said port, nor has 
she made any since; that the libellant claims 
that he has a lien for the said work and 
materials, on the said vessel, by virtue of 
the act of the legislature of the state of New- 
York, passed April 24, 1862, entitled "An 
act to provide for the collection of demands 
against ships and vessels" (Laws 1862, c. 
482) ; that such lien is of a maritime nature, 
and he is entitled to enforce the same in 
the admiralty; and that, if it is not a lien 
under the local law, and enforceable as such 
in the admiralty, he has a good lien there- 
for, against the said vessel, under the gen- 
eral maritime law. The libel prays for pro- 
cess against the vessel, and for her condem- 
nation. The libel was filed on the 29th of 
July, 1872. 

An answer is interposed by one Henry F. 
Hamill, as claimant of the vessel, which sets 
forth that he was owner of the vessel dur- 
ing the several times stated in the libel; that, 
on the 20th of May, 1872, an agreement was 
made between him and Henry Gardner and 



Charles B. Stevens, of which a copy is an- 
nexed to the answer; that Gardner and 
Stevens took possession of the vessel on or 
about that day, with the understanding and 
agreement to fulfil the terms of said agree- 
ment; that, from the covenants expressed 
therein, they agreed to pay all bills and de- 
mands against the vessel, as is more fully 
set fox-th therein; that the libellant knew, 
or had reason to know, the contents of said 
agreement; that the services rendered and 
the materials furnished were fm-nished on 
the credit of Gardner and Stevens, and not 
on the credit of the claimant or of the vessel; 
that the claim is not a lien upon the vessel; 
that she was a domestic vessel at the time, 
and was owned by the claimant, who re- 
sided in the state of New York; that Gard- 
ner and Stevens had possession of the vessel 
for the pm:poses and imder the authority set 
forth in said agreement, and not otherwise; 
that it is not true that any one had posses- 
sion of her in such a way as authorized him 
to charge her for the said work and supplies; 
that it is not true that, during all the time 
alleged, she lay in the waters of the port of 
New York, or moored to a pier in the city 
of New York, or that she made no de> 
parture out of the port of New York; that she 
departed from New York and went to Jersey 
City dvuring said period; and that the libel- 
lant has no lien on the vessel,' either imder 
the statute set up in the libel, or under the 
general maritime law. 

The agreement refeiTed to was in these 
words: "We, said Henry Gardner and 
Charles B. Stevens, do, upon the 20th day of 
May, 1872, agree to purchase from Henry F. 
Hamill, owner of the steamboat called the 
John Farron, as she now lies at or near Wee- 
hawken, N. J., the said steamboat, for the 
sum of ten thousand dollars ($10,000), upon 
the following terms, viz. : In notes of twelve 
hundred and fifty dollars each ($1,250), with 
mterest, first note to be for 3 months, next G 
months, next 9 months, next 12 months, next 
15 months, next 18 months, next 21 months, 
next 24 months, which shall be last, and 
which will, when paid, complete the pay- 
ments; said notes to be made and signed by 
Henry Gardner and indorsed by Charles E. 
Stevens, with mortgage on said boat to se- 
cure same, insurance on boat, policy payable, 
in case of loss, to said Hamill; and, upon 
delivery of bill of sale, which shall be upon 
2oth day of May, 1872, we agree to deliver 
to said Hamill said notes, signed, indorsed 
and stamped, and mortgage, and insurance 
policy, and, upon such delivery, we are to 
have possession of said boat, and be allowed 
to commence making all alterations and re- 
pairs we may think proper; and we do agree 
that aU work or repairs, or any or all bills 
so contracted, will be paid by us, and shall 
not be a lien in any way, either upon the 
said boat or her owner, the said Henry P. 
Hamill. It is understood that we purchase 
said steamboat as she now lies, with all on 
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board; and we further agree to pay to said 
W. H. Hazard, Jr., the sum of two hundred 
and fifty dollars in cash on said day." This 
agreement was signed by Gardner and Ste- 
vens, and delivered to Hamill. At the same 
time an agreement containing substantially 
like provisions, and agreeing to sell the ves- 
sel to Gardner and Stevens, was signed by 
Hamill and delivered to them. 

Before the late war, the vessel was en- 
rolled at the custom house in New York in 
the name of one Leary, as owner. She was 
then sold to the United States, and Jier 
forme:* enrolment was cancelled, and no 
new enrolment of her was made. After- 
wards, she was sold at auction by the Unit- 
ed States, and purchased, at such sale, by 
Hamill, but she had never been enrolled in 
the name of Hamill. Hamill could give no 
bill of sale of her until she should be enrolled 
in his name, so that the enrolment might be 
copied into the bill of sale; -and there could 
be no mortgage until there was a bill of 
sale. On the 27th of May, 1872, Hamill 
went to the custom house in New York, 
with Stevens, and there signed his name to 
a blank bill of sale, which had that date 
inserted in it, but had not in it the name 
of any grantee or any consideration. He 
acknowledged it before a notary public 
there. As repairs were to be made on the 
boat, she could not be measured until the 
repairs were made, and her measurement 
was required to be inserted in the enrol- 
ment, and so she could not be enrolled until 
after she was repaired and measured, and 
so the bill of sale could not be completed 
or the mortgage given until after she was 
repaired. All this was stated between the 
parties then and there at the custom house. 
Hamill then left the blank bill of sale, so 
executed, in the hands of a broker at the 
custom house, with instructions to hold it, 
and not to deliver it to any one until he, 
Hamill, should give further orders in respect 
to it Nothing further was done in regard 
to it, and, some three or four months after- 
wards, the broker, on demand of Hamill, 
delivered it up to Hamill. It does not ap- 
pear that the vessel was measured or en- 
rolled. The vessel was lying at Weehaw- 
ken, in New Jersey, and had been lying 
there unused for some time. Stevens, be- 
ing desirous of obtaining possession of her, 
to commence making repairs on her, re- 
quested Hamill to let him have possession 
of her. Hamill did so, and she was brought 
to New York, and moored in a slip there. 
About that time the notes provided for by 
the agreement were given to Hamill, and 
policies of insurance on the vessel were 
taken out in the name of Gardner, express- 
ing that the loss, if any, was to be payable 
to Hamill. The policies were delivered to 
Hamill, but he never gave any bill of sale 
or received any mortgage. Stevens, after 
obtaining possession of the vessel, employ- 
ed the libellant to repair her boiler. and en- 
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gine, and do some other iron work, and the 
claim in respect thereof is that for which 
this suit is brought. In employing the libel- 
lanit, and before the work was commenced, 
Stevens informed the libellant that he, Ste- 
vens, and Gardner had purchased the vessel, 
and that the libeUant would receive his pay 
for the work when it should be completed. 
The libellant knew Hamill personally, and 
knew that the vessel had been lying for a 
long time at Weehawken, engaged in no 
business, and that, while lying there, she be- 
longed to Hamill. "While the repairs were 
going on, Stevens and his employees gave all 
the du-ections in regard to them. Hamill 
was on board of the vessel while the repairs 
made by the libellant, and other repairs, 
which were being made at the same time, 
were progressing, but he gave no directions 
in regard to them, and exercised no acts of 
ownership over the vessel. The notes given 
to him were none of them paid, and he still 
retains them. Some money was paid by 
Gardner on account of bills for repairs to the 
vessel, but, the bills not being paid in full, 
the libellant and other parties sued the ves- 
sel in rem,' and then Hamill took possession 
of her. The libellant had no information, 
until after this suit was brought, as to the 
contents of the agreement between . Hamill 
and Stevens and Gardner. 

It cannot be doubted, on these facts, that 
HamiU never parted with his titie to the 
vessel. He always remained her owner. 
Nor did he ever, by anything he did or said, 
hold out to the libellant that Stevens and 
Gardner were her owners, in any such sense 
as gave them any right to bind the vessel 
for the repairs, as against the rights of him, 
Hamill, under the agreement. He gave 
them possession of the vessel, but it was not 
as owners, as against him, nor was it as his 
agents, as owner, so as to bind him person- 
ally for the repairs, but it was possession 
under the terms of the agreement, and for 
its purposes, and subject to its restrictions. 
Stevens, it is true, stated to_ the libellant 
that he and Gardner were owners of the 
vessel, and had purchased her. But that 
was not true. The libellant knew that Ha- 
mill had owned her. This was sufficient to 
put the libellant on inquiry -to ascertain the 
facts from Hamill, or to examine the records, 
of the custom house at New York, as he 
knew that Hamill resided and had resided at 
New York. If he had done this, he would 
have learned at once, that he could have no 
lien on the vessel, for this work, as against 
Hamill. He is chargeable with notice of all 
he could have learned, on inquiry, from 
Hamill. The agreement was not a purchase,, 
but an agreement to purchase. By it, even 
when the notes, and policies of insurance, 
and bill of sale and mortgage were all of 
them passed and delivered, so as to give to 
Stevens and Gardner a right to the posses- 
sion of the boat, the provision in regard to- 
possession shows, that such possession, and 
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such ownership in Stevens and Gardner as 
would then exist, was to l)e such a quali- 
fied possession and ownership, that the alter- 
ations and repairs which Stevens and Gard- 
ner should make, at least so long as the pur- 
chase money notes were unpaid, were not to 
be a lien on the vessel or a personal chargp 
against Hamill. 

In a cause of action claimed to arise from 
circumstances occurring during the owner- 
ship of a vessel by a person whose vessel 
is proceeded against, it has never been held 
that any suit could be maintained against 
such vessel, where her owner was not him- 
self personally responsible in respect of the 
cause of action, or where his personal re- 
sponsibility had not been given up, as in 
the ease of a bottomry bond, by taking a lien 
on the vessel. The Druid, 1 W. Kob. Adm. 
391, 399. In the present case, the libellant 
has no cause of action against Hamill, and, 
therefore, none against the vessel. 

The state statute relied upon by the libel- 
lant gives no support to this action, for, 
that statute purports to give a lien against 
a vessel only for debts contracted by her 
master, owner, charterer, builder, a con- 
signee, or his agent This debt does not fall 
within any of such debts. 

Nor does the 12th rule in admiralty, as 
amended May 6th, 1872, give a right to the 
libellant to proceed against this vessel in 
rem. The rule, as amended, reads thus; 
"In all suits by material men, for supplies 
or repairs, or other necessaries, the libellant 
may proceed against the ship and freight in 
rem, or against the master or owner alone 
in personam." But this rule does not mean, 
that, when the master or owner cannot be 
sued on the contract Qjecause, as in this 
case, there was no master with whom a con- 
tract could be made, and the contract in fact 
made was not made with the owner or with 
his agent), the vessel may be sued in rem. 
The rule does not abrogate, and is not in con- 
flict with, the recognized principle,, before 
mentioned, which requires that there must 
be a cause of action against HamiU, founded 
on contract, before there can be a cause of 
action against the vessel. The libel must 
be dismissed, with costs. 

[On appeal to the circuit court, this decree 
was reversed, and a decree entered in favor of 
the libellant. Case No. 7,341.] 



Case Wo. 7,341. 

The JOHN PARRON. 

[14 Blatehf. 24.] i 

Circuit Court, S. D. New York. Nov. 11, 1876.2 

Maritime Liens — Esfokcement — Matekiai. Men 

— Admiralty JuitiSDiCTioN — Repairs 

TO Vessel. 

1. The case of The Lottawanna, 21 Wall. 188 
TJ. S.] 558, decides, 'that a material man fur- 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Reversing Case No. 7,340.] 



nishing repairs and supplies to a \essel in her 
home port, does not thereby acquire any lien up- 
on the vessel, by the general maritime law, as 
received in the United States, but that, so long 
as congress does not interfere to regulate the 
subject, the rights of material men furnishing 
necessaries to a vessel in her home port may 
be regulated, in each state, by state legislation; 
that such contracts are maritime, and fall with- 
in the domain of the admiralty jurisdiction; and 
that, when, in such cases, a lien is given by the 
state laws, such lien may be enforced by the 
district courts of the United States, under the 
12th rule, as modified by the supreme court of 
the United States, May 6th, 1872. 

[Cited in The Columbus, Case No. 3,044; The 
New Champion, 17 Fed. 816; The Sylvap 
Stream, 35 Fed. 315; Clyde v. Steam 
Transp. Co., 36 Fed. 502.] 

[Cited in Atlantic Worlds v. The Glide, 157 
Mass. 525, 33 N. E. 163.] 

_ 2. The provision for a lien, made by a state 
lien law, will be enforced, when the contract is 
maritime, in the courts of admiralty, although 
the same law gives an unconstitutional power to 
the state courts to proceed in rem to enforce 
such lien. 
[Cited in The Hezekiah Baldwin, Case No, 6,- 
449; The Canada, 7 Fed. 732.] 

3. The statute of New York, of April 24, 1862 
(Laws 1862, p. 956, S 1). gives a lien on a ves- 
sel for a debt contracted by her "master, owner, 
charterer, builder, or consignee," "or the agent 
of either of them," within the state, on account 
of labor or materials furnished in the state for 
repairing such vessel. H., the owner of a vessel, 
contracted in writing to sell her to S., and deliv 
ered possession and control of her to S., who, as 
her apparent owner, contracted, in New York, 
upon her credit, a debt for repairs to her. In 
the contract of sale it was agreed that S. should 
have possession, and might make repairs, but 
that such repairs should not be a lien on the ves- 
sel, or a claim against H., but the creditor had 
no notice of such agreement: Held, that there 
was a lien on the vessel for the debt, under such 
statute. 
[Followed in The Henry Trowbridge, Case No. 
6.379. Cited in The Lucia B. Ives, Id. 8,- 
590; The Canada, 7 Fed. 735. Distin- 
guished in The Sea Witch, 34 Fed. 655. Ap- 
plied in The Alvira, 63 Fed. 158, 159.] 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

In admiralty. 

Dennis McMahon, for libellant. 
Robert D. Benedict, for claimant. 

JOHNSON, Circuit Judge. Since the de- 
cision of this case in the district court 
[Case No. 7,340], the supreme court of the 
United States, in the case of The Lotta- 
wanna, 21 Wall. [88 U. S.] 558, has de- 
clared the law in regard to some questions 
about which conflicting views were enter- 
tained by different judges. It must now be 
deemed settled, that material men furnish- 
ing repairs and supplies to a vessel, in her 
home port, do not thereby, acquire any lien 
upon the vessel, by the general maritime 
law, as received in the United States, but 
that, so long as congress does not interpose 
to regulate the subject, the rights of mate- 
rial men furnishing necessaries to a vessel 
in her home port may be regulated, in each 
state, by state legislation; that such con- 
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tracts are maritime, and fall witliiii the do- 
main of the admiralty jurisdiction; and that, 
when, in such cases, a lien is given by the 
state laws, such lien may be enforced by 
the district courts of the United States, un- 
der the 12th rule, as modified by the su- 
preme court of the United States, May 6th, 
1S72. This view is maintained to be the law 
by the supreme court, while admitting that 
the practice may be somewhat anomalous, 
upon the ground that it has existed from 
the origin of the government, and that, what- 
ever may have been its origin, and wheth- 
er it was or was not based upon the soundest 
principles, it has become firmly settled, and 
it is now too late to question its validity. 
These must be accepted as the controlling 
views of the supreme -court upon this sub- 
ject, and must be followed by this court 
In the cases of The Edith [Case No. 4,283] 
and The Circassian [Id. 2,726], decided in 
this court, in February, 1S74, the views ex- 
pressed by my learned predecessor must 
yield to the later judgment of the supreme 
court, in the case of The Lottawanna [su- 
pra], in so far as they are not in harmony. 

The principal point of difference material 
in this case is in respect to the power and 
rightfulness of maintaining the lien created 
by state legislation, while disregarding as 
unconstitutional the provisions of state stat- 
utes which attempt to confer upon state 
courts the power to proceed in rem, in en- 
forcement of such liens. It is this anomaly 
which the supreme court accepts as the 
law, and which, therefore, it is the duty of 
this court to act upon. In the courts of 
New York (In re The Josephine, 39 N. Y. 19, 
and Brooliman v. Hamill, 43 N. Y. 554), the 
state lien law was held to be unconstitu- 
tional, because it attempted to give process 
in rem, and thus was held to invade the 
grant of admiralty jurisdiction to the Unit- 
ed States. The adjudication did not go be- 
yond the validity of the proceeding in rem, 
and, therefore, the provision for the lien in 
the specified cases remains to be enforced, 
when the contract is maritime, in the courts 
of admiralty. The decisions in The Edith 
and The Circassian [supra] were made in 
view of the law as it was at the time under- 
stood, and also in view of the possibility 
that the supreme court might determine the 
law to be that material men had a maritime 
lien even in the case of a domestic vessel, 
and in the absence of any state law confer- 
ring a lien. I am, therefore, of opinion that 
the state law conferring a lien may, in case 
of a maritime contract, be availed of in the 
courts of admiralty. 

The state law of April 24th, 1862 (Laws 
1862, p. 956, § 1), gives a lien "whenever a 
debt * * » shall be contracted by the 
master, owner, charterer, builder, or con- 
signee, of any ship or vessel or the agent 
of either of them, within this state, for 
either of the following purposes: 1st. On 
account of work done, or materials or other 
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articles furnished, in this state, for or to- 
wards the" building, repairing, fitting, fur- 
nishing or equipping such ship or vessel." 
Thei claim of the libellants coming plainly 
within the designated purposes, the question ' 
is, whether the debt was contracted by a 
person sustaining such a relation to the ves- 
sel as is included in the terms employed by 
the statute. The debt was contracted upon 
the credit of the vessel, by Stevens, or Ste- 
vens and Gardner, who were in possession, 
and had the control of the vessel, by the con- 
sent of Hamill, the claimant, and he had 
been, and claims still to be, the owner. This 
possession was delivered about the 27th of 
May, 1872, and from that time on, until 
about the 1st of August, when the claimant 
took her from the marshal, on bonding her 
in this proceeding, he had no actual pos- 
session, and neither exercised nor attempted 
to exercise any control over her. On the 
20th of May, 1872, Hamill, as owner, entered 
into a written contract, by which he agreed 
to sell the vessel to Stevens and Gardner, 
and they agreed to buy her, for $10,000, 
payable in notes of $1,250 each, with inter- 
est, at 3, 6, 9, 12, 15, 18, 21, and 24 months, 
made by Gardner, and indorsed by Stevens, 
with a mortgage on the boat as security, 
and policies of insurance to cover the same, 
payable, in .case of loss, to the claimant. 
Hamill further agreed, by the. same instru- 
ment, that, on the 25th of May, he would 
deliver a bill of sale to Gardner and Ste- 
vens, upon their delivering to him the notes, 
mortgage and policies, as above provided. 
It went on: "and I do agree to allow said 
Gardner and Stevens, upon delivery of said 
papers, to have possession of said steam- 
boat called John Farron, and do all repairs 
and alterations which they wish to said 
boat; but the said repairs or alterations, of 
whatsoever kind or nature, shall not be a 
lien or claim upon said steamboat, or her 
owner, the said Henry F. Hamill, but shall 
be paid by said Gardner and Stevens." On 
the 25th, which was Saturday, nothing ap- 
pears to have been done, but, on the 27th", 
the parties met at the custom house, to car- 
ry out the bargain. It then appeared to be 
necessary to remeasure the boat, and that 
this could not be done till the proposed re- 
pairs were completed. The boat had been 
the property of the United States, and had 
been sold at auction, and purchased by 
Hamill, but he had not had her enrolled, 
and there were, therefore, no papers by 
which a formal bill of sale could be com- 
pleted. Stevens and Gardner gave the req- 
uisite notes to Hamill, which, however, were 
wrong in form, and were, in a few days, 
replaced by others in correct form, which 
Hamill received and retained. No mort- 
gage was given, for the same reason that 
the bill of sale was not executed. Hamill 
signed and acknowledged a printed bill of 
sale, under his seal, and dated May 27th, 1872, 
filling up none of the other blanks, except 
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that his name, as sole owner of the steam- 
"boat or vessel called the "Ella M! Stevens," 
■R-as inserted. This paper was left at the 
custom house, with the custom house bro- 
kers who were attending to the business. 
They were told by Hamill not to part with 
it without his orders, and it was subse- 
quently given up by them to him. As they 
left the custom house, Stevens asked Ham- 
ill when they could have possession, and 
was told that Hamill would instruct his 
watchman to give them possession. About 
June 1st possession was, accordingly, given. 
The boat was at Weehawken, and was 
brought, under the orders of Stevens, to the 
foot of Le Boy street, where Stevens went 
aboard, and took charge of her, and from 
that time he had the possession and control 
of the vessel. He hired persons as engineer 
and fireman, and put them on board, and 
employed and made contracts with mechan- 
ics to repair her. Hamill did not exercise 
any authority or control over the vessel from 
the time when possession was given by his 
orders to Stevens, until after this suit was 
instituted. Before possession was given to 
Stevens, he had said, in Hamill's presence 
and hearing, when they were at the custom 
house, that they (Stevens and Gardner) were 
going to run the boat on the North river, 
and that he (Stevens) was going as master, 
and Gardner was to go as clerk. 

It was not the intention of the parties that 
the title of the vessel should pass from Ham- 
ill to Stevens and Gardner, by the delivery 
of her into their possession; but it was their 
purpose to put her under their entire con- 
trol, leaving the unfulfilled portion of the 
contract to be carried out in the future, by 
the completion of the bill of sale and the 
execution of the mortgage. Stevens and 
Gardner being thus in possession, by the 
consent of the owner, were enabled to ap- 
pear as owners to third persons, and thus 
to obtain credit for the vessel as her own- 
ers, or through Stevens as her master. Hav- 
ing obtained fresh credit from the libel- 
lant, I think the vessel was liable to an- 
swer for the debt, under the statute of 
New Tork before cited. Hawes v. The 
James Smith [Case No. 6,23S]; The May 
Queen [Id. 9,360]; Weaver v. The S. G. Owens 
[Id. 17,310]; Jackson v. The Julia Smith [Id. 
7,136]. I do not understand the position I 
have stated to be in conflict with what was 
said by the court in The Druid, 1 W. Rob. 
Adm. 391, 398, nor with the explanatory ob- 
servations of the same learned judge in The 
Bold Buecleugh, 3 W. Rob. Adm. 220, 231. 
In the first of these cases, the question was 
as to the liability of the vessel for the wil- 
ful misconduct of the master in colliding 
with another vessel. It was said that the 
vessel was not liable unless the owner was, 
and it was held that the owner was not lia- 
ble for the wilful trespass of the master. 
But the court had no occasion to consider 
the effect of apparent ownership by consent 



of the actual owner. lii the latter case the 
question was, whether a change of owner- 
ship did, under the circumstances, defeat a 
lien for damages for a collision occurring in 
the time of the former owner; and it was 
held that the claim could still be enforced 
against the vessel. 

The agreement between Hamill and Ste- 
vens and Gardner, that they should suly'eet 
the vessel to no lien by repairs, cannot pre- 
vent a lien occurring as to persons having 
no knowledge or notice of that agreement; 
and this appears to have been the fact in re- 
spect to the libellant. 

The taking of the vessel to the dock in 
New Jersey for a single day, in the process 
of repairing her, was not a departure, with- 
in the meaning of the-statute, and, therefore, 
no specification of the claim was necessai-y 
to be filed under the statute. There must be 
a decree for the libellant in the usual form, 
which may be settled on notice. 



Case No. 7,342. 

The JOHN FRBTTER. 

Circuit Court, D. Michigan. 

Negligent Towage — Lookout. 

SWAYNE, Circuit Justice. Where there la 
no lookout, the fault is of the grossest character, 
and every doubt relating to the consequences 
is to be resolved against the tug. It is impossi- 
ble, in the nature of things, that the captain can 
perform properly his other duties and also that 
of the lookout, and he must not attempt it. A 
crew is not competent without a lookout, either 
on tugs or steamers. If there be none, the tug 
cannot avoid hei responsibility by the oaths of 
the captain or crtw, if there be the shghtest 
doubt as to the spring-head of the catastrophe. 

[Cited in The Armstrong, Case No. 540, and 
in The Coleman, Id. 2,981.] 



JOHN P. WARNER, The (EVANS v.). See 
Case No. 4,563. 



Case lS[o. 7,343. 

The JOHN GILPIN. 

[Blatchf. Pr. Cas. 291.] i 

District Court, S. D. New York. Dec, 1862.2 

Prize— Pleabixg— Violation of Blockade. 

1. A claim and answer in a prize case should 
he confined to the issue of prize or no prize. 

2. The failure to bring in any one of the offi- 
cers or crew of the vessel but the mate excused. 

3. The offence of attempting to violate a legal 
blockade is not consummated merely by the ex- 
istence of a purpose to commit the act, but the 
vessel must be intercepted while endeavoring to 
carry out the guilty design. 

4. However earnestly the criminal intent may 
have been entertained and proceeded upon for a 
time, if it be really given up before the arrest the 
property is not liable to confiscation because of 
the previous wrongful purpose, 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Reversed in Case No. 7,344.] 
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5. A vessel setting out with the object of evad- 
ing a legal blockade will be relieved from the 
penalty following her detection in seemingly ad- 
hering to tiiat purpose in her doings, only upon 
clear evidence that at the time of capture the 
fraudulent and guilty intention had been wholly 
relinquished. 

6. It is not the mere mental design which the 
law punishes, but the overt act in starting for 
or proceeding towards the prohibited port with 
the knowledge that it is blockaded, and continu- 
ing on that course up to the arrest. In this case 
the vessel and cargo were not in the act of at- 
tempting to violate the blockade when cap- 
tured. 

7. The cargo was the product of the enemy 
country, and was procured by purchase in an 
enemy port during the war by citizens of a loyal 
state. Trade of every description with an enemy 
during war is, by the law of nations, inhibited 
to the subjects of the nation prosecuting the 
war. 

8. By statute (12 Stat. 257} all commercial 
intercourse between citizens of the loyal states 
and those belonging to the insurrectionary states 
is unlawful, and the property acquired through 
Buch intercourse is subject to forfeiture. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured, as prize, April 25, 1862, 
in the Mississippi river, opposite the city of 
New Orleans, by the United States gunboat 
Katahdin, and were brought thence to this 
port for adjudication. They were bere libel- 
ed September 16, 1862, and tbe monition and 
attachment issued thereon were returned du- 
ly served October 7 thereafter. On the 20th 
of September, 1862, a claim to the cargo, con- 
sisting of 318 bales of cotton, was interposed 
by Nahum Stetson, treasurer of the Wey- 
mouth Iron Company, a corporation estab- 
lished by the laws of the state of Massachu- 
setts, averring that the company were own- 
ers of the cotton at the time of its attach- 
ment, with which claim deposition was of- 
fered, as a test affidavit, and filed on the re- 
turn day of the monition, October 7. On 
the same day Nathaniel H. Babson and six 
other persons filed a claim and answer to the 
libel, alleging that they tvere citizens of 
Massachusetts and owners of the vessel. 
Those claims and answers sufficiently denied 
the legality of the capture of the vessel and 
" cargo as prize, and, in addition to that issue, 
attempted to mate evidence, by allegations 
therein of various matters of excuse and de- 
fence against the charges in the libel, ex- 
traneous and independent of the issue of 
prize or no prize. This mode of pleading is 
faulty, and not allowable as a primary de- 
fence in a prize suit. The point has been 
largely considered in this court in repeated 
eases recently before the coiirt, and the de- 
cisions Gx the practice which must prevail 
here until it is changed by a contrary deter- 
mination of the appellate courts. The Delta 
[Case No. 3,777]; The Empress [Id. 4,476]. 

No papers relating to the vessel and cargo 
•were found on board of her when she was 
captured, or have been brought into this 
port The evidence embraces only the exam- 
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ination of the mate, who was on board at 
the capture, -and was afterwards brought 
with the vessel to this district. The assist- 
ant district attorney, by affidavit on file, suf- 
ficiently excuses the failure to produce other 
members of the crew, they having been dis- 
persed in the general disturbance attending 
the captm-e of the city of New Orleans by 
the XJiiited States naval forces, at the same 
time with the seizmre of this vessel, and 
the apprehension and imprisonment of the 
master of th§ vessel as a notorious rebel, 
by the military authority. This case is thus 
brought within the authority of the preced- 
ing case of The Elizabeth and Cargo [Id. 
4,350], and the usages under the continental 
and British practice in prize suits. 

The mate testifies, on his preparatory ex- 
amination, that he resides in New Orleans, 
and his family in the state of Louisiana; 
that he was present at the capture of the 
vessel at the wharf of Algiers, in the Missis- 
sippi, opposite New Orleans; that he heard 
the captain say that Dundridge, who resides 
in New Orleans, was owner of the vessel; 
that Forsyth, the master of the vessel, re- 
sides in New Ox'leans; that six persons were 
on board when the vessel was captured; that 
eight, including a supercargo, composed the 
ship's company, all of whom came on board 
at New Orleans; that he, the witness, was 
first mate when the vessel was taken; that 
he does not know the exact port to which she 
was destined when she left New Orleans; 
that he was told by her master that it was 
some port of the northern states; that she 
was laden with cotton and staves; that he 
does not know that she cleared from New 
Orleans, and does not know the owner of the 
cargo; and that he, the witness, and the 
master knew that New Orleans was under 
blockade before the vessel left or attempted 
to leave that port. The vessel left New Or- 
leans on the 15th or 16th of February last, 
and went down the river several miles below 
Forts Jackson and St. Philip, and there an- 
chored for several days, when the command- 
er of the forts ordered the vessel back above 
the forts, and the design to get out was 
given up. The supercargo returned to Ne^ 
Orleans. The crew consented, at the mas- 
ter's request, to stay with the vessel until 
the blockade should be raised. No further 
attempt was made to get out of New Or- 
leans. 

The court has had occasion, in more than 
one previous instance, to advert to the rule 
of the prize law which subjects neutral prop- 
erty to capture when attempting to violate 
a "legal blockade. The offence is not con- 
summated merely by the existence of a pur- 
pose to commit the act, but the vessel must 
be intercepted while endeavoring to carry 
out the guilty design. . However earnestly the 
criminal intent may have been entertained 
and proceeded upon for a time, if it be real- 
ly given up before the arrest, tlie property i» 
not liable to confiscation because of the pre- 
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vious wrongful purpose. This is wholly a 
question of evidence, and, no doubt, a vessel 
setting out with the object of evading a le- 
gal blockade will be relieved from the pen- 
alty following her detection in seemingly ad- 
hering to that purpose in her doings, only 
-«pon clear evidence that at the time of cap- 
ture the fraudulent ftnd guilty intention had 
been wholly relinquished. 1 Kent, Comm. 
147. It is not the mere mental design which 
the law punishes, but the overt act, in start- 
ing for or proceeding towards the prohibited 
port, with the knowledge that it is block- 
aded, and continuing on that course up to 
the arrest. Hall. Int. Law, e. 23, § 23, and 
citation. Had this capture been made whilst 
the vessel was proceeding down the river 
from Neiv Orleans, the vessel and cargo 
would have been, within the meaning of the 
rule, guilty of an overt act. They stopped, 
however, before leaving the port, waiting for 
authority to make the Contemplated voyage, 
and returned to the place of departure, where 
they remained uotil an-ested as prize. The 
cause of the seizure was not that the vessel 
and cargo were in the act of evading the 
blockade, but was a cause not connected 
with that offence- I think, therefore, that 
on the facts and the law of the case that 
charge is not sufficiently proved to demand 
the condemnation of the vessel or cargo. 

The libellants having suspended the pro- 
ceedings against the vessel, and prosecuted 
them against the cargo, THE COURT said: 

The prosecution of the vessel under this 
captm-e haA'ing, for the present, been sus- 
pended by the libellants, and the action be- 
ing now continued against the cargo, no 
judgment is declared in relation to the ves- 
sel. The cargo was seized while water- 
borne. It was obtained and shipped with 
the intention to transport it to another state, 
though a loyal one, of the Union. In this re- 
spect, it stands subjected to a double liabili- 
ty to seizure and condemnation. It was ene- 
my property, procured by purchase in an 
enemy port, and also a product of the ene- 
my country, and it could not, in that condi- 
tion, be obtained and brought thence by our 
own citizens, through purchase, or by barter 
or exchange, because trade and traffic of ev- 
ery description with an enemy, during a 
state of war, is, by the law of nations, in- 
hibited to the subjects of the nation prosecut- 
ing the war (Wheat. Capt Mar. 101; 1 Kent, 
Comm. 74, 81; Hall. Int. Law, 470, 484, 498); 
and, by statute, all commercial intercourse 
between citizens of the loyal states and those 
belonging to the insurrectionary ones is de- 
clared to be unlawful, and the property ac- 
quired through such intercourse is subjected 
to forfeiture (12 Stat. 257). A decree of con- 
demnation and forfeiture of the cargo of the 
schooner will be entered. 

This decree was reversed on appeal by the 
circuit court, November 7, 1863. [Case No. 7,- 
344.] 



' . Case JSTo. 7,344. 

The JOHN GILPIN. 

[Blatchf. Pr. Cas. 661.] i 

Circuit Court, S. D. New York. Nov. 7, 1863.2 

Pkize — PitopEBTr OF Enemy — Residence of 

OwXEJi. 

1. Decree of the district court, condemning 
the cargo, reversed. 

2. A citizen temporarily residing in the ene- 
my's country at the breaking out of the war is 
entitled to a reasonable time to collect his ef- 
fects, and convert them into available and man- 
ageable funds, so as to enable him to withdraw 
them from the country. 

3. The transaction in this case was an hon- 
est and bona fide effort for that purpose. 

[Appeal from the district com^ of the 
United States for the Southern district of 
New York.] 

In admiralty. 

NELSON, Circuit Justice. This vessel, 
with her cargo, consisting of cotton and 
stores, was captured about the 2oth of April, 
1862, in the port of New Orleans, by gunboat 
No. 8, of Captain Farragut's fleet, after the 
taking of the city of New Orleans. The pro- 
ceedings against the vessel were suspended 
in the court below, and a decree of condem- 
nation was rendered against the cargo as 
enemy propei*ty. [Case No. 7,343.] 

The claimants are the Weymouth Iron Com- 
pany, a corporation of the state of Massa- 
chusetts. It appears from the test oaths 
that, in the latter part of 1860, tbis company 
shipped large quantities of nails manufac- 
tured by them, which were consigned to a 
house in New Orleans for sale on commis- 
sion. The shipment was at their risk; thft 
sale was to be made on their account, and 
the proceeds were to be remitted. At the 
breaking out of the war, a large stock of 
these nails, unsold, remained in the hands 
of the agent After the disturbances of the 
war, the article being imsalable, the agent, 
Mr. Baldwin, exchanged the ' nails for the 
cotton, which was put on board of the 
schooner with the intent to ship the same, as 
the proceeds of the nails, to the owners in 
Massachusetts. The original design was to 
get access to the blockading squadron, and 
obtain permission to send the proceeds home; 
but, access for that purpose not having been 
obtained previous to the capture of the city, 
the vessel remained at her wharf, and was 
there foimd under the circumstances stated, 
where she was seized, as already mentioned, 
as prize of war. It further appears from 
the test oaths that the agent had much diffi- 
ctilty in preventing the property from being 
seized by the enemy, and had to resort to 
various devices to conceal and preserve it 
for the owners. The precise time when the 
exchange of the nails for the cotton took 
place in New Orleans does not appear. It 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Reversing Case No. 7,343.] 
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is, however, fairly to be inferred from the 
proofs, that it was as early as June, 1861, 
and prior to the proclamation of the president 
prohibiting commercial intercomrse with the 
enemy, in pursuance of the act of July 13, 
1861 [12 Stat. 257], which proclamation was 
issued on the 16th of August following. 

I have had before me heretofore the ques- 
tion involved in this case, and came to the 
conclusion that a citizen temporarily residing 
in the enemy's country at the breaking out of 
the war was entitled to a reasonable time to 
collect his effects and convert them into 
available and manageable funds, so as to en- 
able him to withdraw them from the coxm- 
try. The whole transaction in this case seems 
to have been an honest and bona fide effort 
for this purpose. The ease, as it stands upon 
the proofs, is a meagre one. But one wit- 
ness on board of the vessel, the mate, was 
examined in preparatorio, and none of the 
ship's papers are produced. Their absence 
and also the absence of the other hands on 
the vessel are sought to be accounted for 
by the confusion and disorder that reigned 
in the city at and after the capture. 

The only question is, whether or not the 
cotton, under the facts and circumstances 
stated, was enemy property. There is no 
question of blockade. The vessel and cargo 
were, at the time of capture, waiting at 
the wharf with . a view to obtain permis- 
sion for a lawful voyage, that the proceeds 
of the nails might be sent home. I cannot 
think that they should be regarded as enemy 
property, and must, therefore, reverse the 
decree below,, and direct one to be entered 
for the claimants dismissing the libeL 



Case l^o. 7,345. 

The JOHN GILPIN. 

[Oleott, 77.] 1 

District Court, S. D. New York. April, 1845. 

Salvage— Right; op Possession — "Weeck of 
THE Sea. '6 

1. A vessel, in point of fact, for 12 or 14 hours 
in a condition where her instant destruction was 
menaced, and the lives of those who might re- 
main on hoard of her ^eatly jeopardized, may 
be rightly taken possession of by salvors. 

[Cited in The Ida L. Howard, Case No. 6,999; 
The Hyderabad, 11 Fed. 755; The Ann I/, 
lioekwood, 37 Fed. 237.] 

2. Parties taking sudi possession have a right 
to retain it until the salvage is completed, and no 
other person has tlie right to interfere with them, 
provided they are able to effect the salvage, and 
are conducting the business with fidelity and 
vigor. 

3. In this country, it is clear that salvage com- 
pensation may be obtained in admiralty for serv- 
ices rendered wiliin the ebb and flow of the tide, 
without regard to location, whether on the high 
seas, or inter fauces terrae. 

4. The common law "wreck of the sea," if 
found within high-water mark on shore, is with- 
in the privilege of salvage. 

1 [Reported by Edward R. Oleott, Esq.] 



5. By the principles of maritime law, those be- 
ginning a salvage service, and in the successful 
prosecution of it, are entitled to be regarded as 
the meritorious salvors of whatever is preserved, 
even if wrongfully interrupted in the work by 
others who complete the salvage. 

[Cited in Murphy v. Dunham, 38 Fed, 511.] 
[Cited in Eads v. Brazelton, 22 Ark, 499.] 

6. Not only the actual toil and expenses are to 
be considered in a case of salvage, but also the 
imminent contingency that their services might 
prove unavailing by the breaking up of the ves- 
sel, before any amount of property could be 
saved- 

[Cited in Baker v. The Slobodna, 35 Fed. 541.] 

In admiralty. 

D. Lord, Jr., for libellants. 
Griffin & Bidwell, for claimants. 

BBTTS, District Judge. This is a cause 
of salvage. The material facts are as fol- 
lows: The brig, in attempting to go to sea 
on the afternoon of the first of January, 
1841, grounded on the outer middle, in the 
harbor, below the Narrows, and from one to 
two miles off shore. It was then snowing, 
and the wind blowing heavily from the 
northeast A boat's crew was sent off trom 
the brig to Staten Island, to obtain a lighter, 
and in her absence every effort was made 
on board, and with the aid of the steamboat 
Osiris, to di-aw her off the bank, but with- 
out success. It was near night when the 
boat returned to the brig, and a lighter came 
down about the same time; but the brig 
was then bilged, her masts had worked loose 
in their steps, and the master supposed they 
must go overboard. Water was in the hold 
and cabin, and the ship's company were ex- 
posed to the storm and sea on deck, while 
the vessel was so careened as to render it 
difficult to maintain a standing upon her. 
The master, pilot and brig's company left 
her in the lighter, without attempting to 
take out of her the valuables on board at 
all, more than a part of their clothing. The 
storm and wind was then increasing, and 
the master of the lighter declared it unsafe 
for his vessel to remain out and near the 
vessel during the night He returned to 
Staten Island, with her, taking the two 
mates and one or two of tbe men. The mas- 
ter, with the rest of the crew, went up to the 
city in a steamboat, which was met coming 
down to their relief. The time at which the 
lighter arrived at the island is not clearly 
stated, but most probably it was between 
7 and 8 p. m. Some of the witnesses sup- 
posed it was later. The same evening, and 
within an hour after her arrival, the libel- 
lants put off for the wreck. The storm was 
still severe and unabated, but the wind was 
beginning to bear roimd to the northwest 
The libellants are wreckers, and keep a ves- 
sel and crew in readiness to go out during 
the winter to the aid of vessels requiring 
assistance in the harbor and off the coast 

The claimants allege that the master of 
the first lighter, the Hiram Dixon, was em- 
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ployed by the master of the brig to return 
immediately to her with his lighter, and 
keep by the wreck until assistance could be 
sent down from the city by the owners. 
There is great eonfiiet of testimony upon this 
point, but I find the preponderance of evi- 
dence to be, that no such engagement was 
entered into. The Hiram Dixon, on her re- 
turn, had discharged all the duties she was 
engaged to perform in respect to the wrecl^. 
I do not, therefore, discover any foundation 
for the charge, that a fraudulent arrange- 
ment or confederation was entered into be- 
tween the libellants and the master, or any 
of the crew of the Hiram Dison, or that the 
libellants went down to the vessel and sur- 
reptitiously took possession of her with in- 
tent to supplant her master and owners in 
giving her relief. Even had the asserted 
engagement with the Hiram Dixon been 
proved, such an arrangement could not well 
be made a continuing possession of the brig, 
so as to oust, or extinguish all right of the 
libellants to hold her as salvors, having gone 
aboard and taken charge of her in the peril- 
ous condition in which she was found. It 
is to be observed it was then mid-winter, at 
the height of a northeast storm of wind and 
snow, in the night time, and that the brig 
lay at a point most exposed to danger from 
the wind and waves coming upon her from 
that direction, and that there was every prob- 
ability she must be immediately broken up, 
causing the loss of every thing on board. 
She was apparently abandoned, and if her 
crew might have been absent to procure as- 
sistance from other vessels and more force, 
their ability to return to the wreck or the 
chance of affording any aid after the lapse 
of a few hours, must, in the then condi- 
tion of things, have been most dubious con- 
tingencies. 

The libellants, in the exercise of their call- 
ing as wreckers, coming to a vessel in that 
plight, would be guilty of a dereliction of 
duty if they failed to employ all their means 
for the instantaneous preservation of prop- 
erty so circumstanced. This may not be 
strictly and technically a ease of derelict- 
Clarke V. The Dodge Healy [Case No. 2,- 
849],— if really the master of the brig had 
gone to the city to obtain the necessary help 
to save the cargo and brig, intending, at the 
time, to return with aU practicable dispatch. 
It appears he came to the wreck by 8 or 9 
a, ra. the following day, in a steam-tug, with 
men to assist in saving the cargo. The ani- 
mus revertendi et recuperandi may thus far 
have continued with the master, but this 
mental hope or purpose must be regarded in- 
operative and unavailing as an actual occu- 
pancy of the vessel, or manifestation to oth- 
ers of a continuing possession. She was 
absolutely deserted for 12 or 14 hours in a 
condition when her instant destruction was 
menaced, and the lives of those who should 
attempt to remain by her would be consid- 
ered in highest jeopardy. She was quite 



derelict; and being thus found (The Boston 
[Id. 1,673]; Rowe v. The Brig [Id. 12,093]; 
1 Sir Lionel Jenkins, 89) by the libellants, 
the possession they took of her was lawful 
(The Emulous [Case No. 4,480]). 

Possession being thus taken when the ves- 
sel was, in fact, abandoned and quite dere- 
lict, under peril of instant destruction, tlie 
libellants had a right to retain it until the 
salvage was completed, and no other per- 
son could interfere against them forcibly, 
provided they were able to effect the pur- 
pose, and were conducting the business with 
fidelity and vigor. Abb. Shipp. 554; Holt, 
Shipp. 522; Edw. Adm. 175; 3 Hagg. Adm. 
159, 160, 161; Id. 167, 243, 385. The argu- 
ment, that the brig not having been out to 
sea when wrecked, pVaried the relation of the 
parties, has no foundation in law or reason. 
The exigency was no less imminent that im- 
mediate relief should be afforded her; nor- 
have merchants and underwriters a less in- 
terest that prompt and efficacious assistance 
be rendered vessels imperiled in great bays 
and roadsteads, than if they happen to be 
outside a harbor; and that the stimulant, 
inducing aid, be applied, by constituting 
those who render it, salvors. The doctrine 
is clear in this country that salvage com- 
pensation may be obtained in admiralty for 
sei-vices rendered within the ebb and flow of 
the tide, without regard to location, whether 
on the high seas, or inter fauces ten-ae. The- 
Emulous and The Boston [supra]; American 
Ins. Co. V. Canter, 1 Pet [26 U. S.] 511; Ho- 
bart V. Drogan, 10 Pet. [35 U. S.] 108; U. S. 
V. Coombs, 12 Pet. [37 U. S.] 72.. And there Is. 
no apparent reason whythe rule should be re- 
stricted to tide waters, and not embrace all 
navigable waters out of the jurisdiction of 
any particular state. This principle would 
seem to bring the common law "wreck of 
the sea," if found within high water mark 
on shore, within the privilege of the law of 
salvage. 1 Pet. [26 TJ. S.] and 12 Pet. [37 U. 
S], before cited. The English rule is not 
in conflict with the American (The Euraces; 
[The Frederick] 1 W. Bob. Adm. 10; The 
Westminster, Id. 229; Id. 172), except per- 
haps, in the particular of the wreck of the 
sea (The Augusta, 1 Hagg, Adm. 17; Holt, 
Shipp. 522). Justice Story, commenting up- 
on this distinction, in U. S. v. Coombs, says: 
"It is true that it has been said that the 
admiralty has not jurisdiction of the wreck 
of the sea, 3 Bl. Comm. IOC, 107. But we- 
are to understand by this, not what, in the- 
sense of the maritime and commercial law, 
is deemed wreck or shipwrecked property, 
but 'wreck of the sea,' in the purely tech- 
nical sense of the common law. A passage- 
has been sometimes relied on, in one of the 
earliest judgments of Lord Stowell, the case- 
of The Two Friends, 1 C. Bob, Adm. 271, in 
which it is intimated that if the goods, which 
are subject to salvage, have been landed be- 
fore the process of the admiralty court has 
been served upon them, the jurisdiction over 
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them, for the purpose of salvage, may be 
gone. The supposed difficulty in that case 
was not that the court had not jurisdiction; 
but that in cases of salvage on the instance 
side of the court, nd process of the court 
could be served on land, but only on the 
water. This exception is inapplicable to the 
courts of the United States, where admiralty 
process, both on the instance and prize side 
of the court, can be served on land as well 
as on water." Had the crew of the brig 
been in sight in a boat, or on shore, after 
abandoning the vessel, and evincing no in- 
tention to return, and being unable to relieve 
her, those who should come to the rescue of 
vessel' or cargo, would acquire the rights and 
privileges of salvors. 

The evidence shows that the libellants, 
after falling in with the wreck, applied all 
the means and diligence within their power, 
and which the circumstances of the case ad- 
mitted, in saving the property. It further 
appears that Roff, the master of the salving 
vessel, was skilled in this business; is a 
man of energy, and that he not only exert- 
ed whatever means he possessed, but enga- 
ged men and vessels to aid him wherever 
they could be advantageously employed. 
Whilst so engaged, the master of the brig 
returned to her, and demanded the posses- 
sion to be surrendered to him. The libel- 
lants refused compliance with the demand, 
asserting that they were legally in pos- 
session of the brig as salvors, and should 
retain it in that character. Roff said he 
had found her there stranded and desert- 
ed, no one being with her or keeping guard 
of her, and he intended to hold her, and 
save the cargo. Henry Dixon testifies that 
he went down to the brig about 9 o'clock, 
with her master, in the steam-tug Hercules, 
who went aboard with the witness; told him 
that the brig was in charge of the wreckers, 
and witness must make arrangement with 
Roff, and go to work stripping her. Roff 
hired the riggers brought down by the mas- 
ter, and employed them to help dismantle 
the brig. The master would have no right- 
ful authority, on such facts, without tender 
of a full satisfaction to the libellants, to ex- 
act the surrender of the vessel to him, she 
being aground and helpless, and. not in a 
salved state, or capable of being restored to 
the owners; and the facts abundantly show, 
that the change of possession could not 
have been then made without involving the 
probable loss of vessel and cargo. The mas- 
ter, with his crew, left the brig under the 
belief that she must go to pieces that night; 
he gave no intimation of returning to her; 
she lay in a perilous position, on her beam 
ends, filled with water to her hatches, and 
the sea making a breach over her. The 
storm continued raging that night, and the 
sea was so rough that it was impractica- 
ble for any other craft thjln small vessels 
to be brought alongside, or made useful to 



the brig or her cargo. The master had 
come down in a steam-tug, without lighters, 
to aid in unlading the cargo; and all the 
testimony shows that no effective assistance 
could have been rendered the wreck, except 
by such lighters, nor was it intended to use 
the tug for any further purpose than to 
bring the master and his few attendants to 
the wreck. 

In the afternoon, an agent for the owners 
came to the brig in a steam-tug, with men 
engaged to assist in saving the cargo, and 
demanded possession of her from the libel- 
lants. This demand, as before, was disre- 
garded, but Roff declared his willingness to 
employ the men brought down, if they 
would work, and did engage all who con- 
sented to stay with him. At the close of that 
day, Roff was arrested under the directions 
of the owners, by a deputy marshal of the 
United States, and taken forcibly from the 
wreck to the city, and the agent took pos- 
session of the wreck for the owners, turning 
the libellants out of her. The warrant was 
obtained on a charge of larceny, committed 
by Roff, on board the wreck. The agents 
of the owners and underwriters, after the 
dispossession of the libellants, conducted 
operations for saving the cargo, until the 
Ibrig, four days afterwards, went to pieces, 
and was totally lost. It is not necessary to 
determine whether, if the vessel had been 
afloat, and being brought into port, the law 
would have entitled her owners to posses- 
sion, to the exclusion of the salvors, to com- 
plete the salvage themselves; and if so, on 
what terms or conditions; because here, 
most probably, the vessel could not be sur- 
rendered to them as saved, nor was the 
interposition of the owners necessary for 
the rescue of the property. The result prov- 
ed they were unable to effect it- The dis- 
possession of the libellants, then, in success- 
ful operation, was, under the facts, clear- 
ly wrongful; and in respect to Roff, accom- 
panied with circumstances of extreme ag- 
gravation. No justification is shown for his 
arrest on a criminal charge. It was mani- 
festly employed to make him give up the 
brig, and the proceeding was dropped so 
soon as his removal was accomplished. The 
unquestionable responsibility of the owners 
and underwriters imparted no privilege to 
them in respect to the salvors, which could 
not be claimed by strangers or owners, with- 
out responsibility; and, in my opinion, they 
had no authority to force the- vessel and 
cargo out of the possession of the salvors, 
without making or tendering them full re- 
muneration for the services already per- 
formed by them. The court cannot, how- 
ever, act upon that proceeding as ground for 
damages or otherwise, in so far as the false 
imprisonment or tortious arrest of Roff is 
concerned. The remedy for that wrong 
must be sought elsewhere; but it is in con- 
sonance with the established principles of 
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maritime law to hold those beginning a 
salvage service, and who are in the success- 
ful prosecution of it, entitled to he regard- 
ed as the meritorious salvors of whatever is 
preserved, and entitled to the sole posses- 
sion of the property (1 Ld. Raym. 393; 2 H, 
Bl. 294; 1 Saund. 265; 8 East, 57; 1 Dod. 
417; 2 Hagg. Adm. 361; 8 Hagg. Adm. 160, 
167, 243; Edw. Adm. 175); and the same 
would seem to follow, even if they have 
been wrongfully interrupted or intercepted 
in the work by others, who complete the 
salvage, and bring in the salved property. 

It does not become necessary, in this case, 
to consider minutely the course of conduct 
pursued on board after the libellants were 
dispossessed, because the amount of proper- 
ty saved furnishes adequate means for com- 
pensating them; but the testimony seems 
to call for the remark from the court, that 
owners and underwriters would undoubted- 
ly have been large gainers had the business 
been left in the hands of the first salvors, 
A great parade of force was made, and an 
enormous outlay of charges incurred, and 
yet the amount saved in the four days the 
wreck was under their charge, holds no cor- 
responding proportion in favor of the own- 
ers to the beneficial services rendered by 
the libellants. The libellants were quietly, 
but most efilciently employed; they were in- 
dustrious, untiring and fearless, and thor- 
oughly acquainted with the duties required 
of them. They had shipped and saved the 
rigging of the brig, loaded and dispatched 
cue lighter, and half filled a second, before 
the arrest of RofE; and their enterprise 
promised a speedy and successful result. 

In the account of sales of the property the 
owners do not fully discriminate between 
that saved by the libellants, and that sent 
up by those succeeding them. They credit 
the proceeds of property saved by Roffi at 
§5,494 85, but the rigging and materials are 
uot included, and out of $9,205 32, the pro- 
ceeds of the cargo put on board the lighter 
(W. S. Rost), only ?1,058 65 are credited to 
Roff. The evidence affords strong ground 
in support of the claim of the libellants, 
that the latter vessel was half laden by 
them; and if the §2,255 26 credited to ma- 
terials, be the sails, rigging, &c.; of the 
wreck, they belong also to the credit of the 
libellants. If the account is stated upon 
their allowances, then of the whole sum of 
sales, §42,495 78, §11,294 07 would be right- 
fully claimed by the libellants as the amount 
of the property saved hy them. But this 
view of the case is not pressed, nor are 
the facts investigated with the intent to ad- 
just fully the rights or equities that might 
attach, in favor of the libellants, to them; 
for whether the salvage service has been 
best performed by the one or the other set 
of salvors, could not vary the right of the 
libellants to their just compensation, and 
the amount restored to the owners by the 



different salvors affords ample means of re- 
muneration to the libellants. 

This is not a case for extravagant com- 
pensation, although the services were well 
timed, faithful, and beneficial, and involved 
risks and fatigues beyond that of ordinary 
labor, and outrank a mere quantum meruit 
reward (The Hector, 3 Hagg. Adm. 90, 95; 
Id. 120, 121; Id. 204, 205), yet they are not 
entitled to be placed in the highest order of 
perils and salvage services. Still more than 
the actual toil and expenses are to be con- 
sidered in view of the imminent contingen- 
cy that their efforts might be unavailing by 
the breaking up of the vessel before any 
amount of property could be rescued. Un- 
der similar hazards, the English admiralty 
awarded a liberal "compensation for services 
in themselves attended with little danger or 
exposure. The Westminster, 1 W. Rob. 
Adm. 229. The imputations of embezzle- 
ment are not supported. The conduct of 
the libellants was unexceptionable, and is 
deserving a liberal consideration. If the 
amount of property saved by all had been 
small, I should apportion their compensa- 
tion ujjon the aggregate so rescued from loss 
and destruction, regarding the libellants as 
equitably, and, according to the rules of 
maritime law, entitled to a reward for that 
brought in by those who supplanted them. 
But in the view I take of the evidence, it 
appears that the libellants got out of the 
wreck her materials, the full lading by the 
Alice Ellis, and one-half of the lading of the 
W, S. Rost, which, according to the account 
of sales rendered by the owners, produced 
§11,294 07. 

I decree that the libellants recover one- 
fifth of this sum, being §2,258 81, and their 
costs to be taxed. 



Case No. 7,346. 

The JOHN G. PAINT. 

[2 Ben. 174.] i 

District Court, E, D. New York. Feb., 1868. 

Salvage — Lying by Vessel ik Distress— Duty 
OF Salvors— Apportioning Salvage. 

1. Where a bark bound to New York, which 
had lost her rudder in a gale, was fallen in with, 
off the New Jersey coast, by a brig bound to 
Boston, which took off from the bark the cap- 
tain's wife and family and a sick sailor, and 
agreed to keep by her, and the brig accordingly- 
kept in company of the bark for six days, at 
times towing her, in the course of which the brig 
lost two hawsers and an anchor, and her master 
had his leg and two fingers broken by the towing 
hawser, tixe command thus devolving on the 
mate; and on the sixth day they made land, 
which turned out to he Absecom, and thereupon, 
though the wind and weather were favorable 
for keeping on, the mate ordered the hawser, 
by which he was towing the bark, to be east off, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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and directed the bark to anchor, and she lay at 
anchor all night; and the nest morning, before 
she came back to the bark, the latter engaged a 
tug to tow her to New York; the bark and her 
cargo being worth $70,000 or $80,000: Held, 
that the case was clearly one of meritorious sal- 
vage service on lie part of the brig. 

2. The same law which gives to salvors a re- 
ward exceeding any value of the labor bestowed, 
exacts of them all diligence, and is careful to 
mark any relaxation of that anxious solicitude 
for the safety of a vessel in distress, the encour- 
agement of which is the object of all salvage re- 
ward. 

3. The action of the mate in not keeping on 
wili the vessel when ofE Absecom, but anchor- 
ing the bark, was a mistake. 

4. The court would allow twenty per cent of 
the value of the bark and her cargo as salvage, 
less §3,500, deducted on accoimt of such mistake. 

5. The court would allow to the owners of the 
brig the expenses incurred in performing the sal- 
vage, and one-half the remainder, by reason of 
the increased hazard "to their vessel in conse- 
quence of the disabling of the master. 

6. The master was also entitled to a liberal por- 
tion by reason of his injuries, and the mate's 
share must be diminished in consequence of his 
mistake. 

This was a libel filed on behalf of the own- 
ers, master, and crew of the brig Sallie 
Brown, to recover salvage for services ren- 
dered to the bark. 

Scudder & Carter and D. D. Lord, for libel- 
lants. 
Owen, Gray & Owen, for claimants. 

BENEDICT, District Judge. The facts in 
this case, which can hardly be said to be in 
dispute, disclose a clear case of meritorions 
services rendered to a vessel disabled at sea 
by the loss of her rudder, consistiiig of lying 
by her, and from time to time towing her, for 
the space of sis days. 

It is quite evident that it was, in a great 
degree, owing to the salvors that 'the bark 
was not abandoned at sea, and. their efforts 
resulted in the safe arrival of the bark at her 
port of destination. The only circumstance 
at all detracting from the merit of the salv- 
ors is, that after Absecom was made, and 
when the wind was fair, and both vessels 
might well have proceeded to New York, the 
bark was directed to cast off the hawser and 
come to anchor, which she did, and was thus 
compelled to pass a night in a position of 
some danger from passing vessels, and when, 
in case of a blow, she might have gone 
ashore. This circumstance was claimed to 
amount to an abandonment of the bark by 
the salvors, and it was insisted that all claim 
to salvage was forfeited thereby. 

Upon a careful consideration of the evi- 
dence, I am satisfied that there was no inten- 
tion on the part of the salvors of abandoning 
the bark, but, on the contrary, that they di- 
rected her to anchor with the intention of 
standing by her during the night, and taking 
her into New York in the morning; and 
would have done so, had not the master of 



the bark In 'the morning, and with the brig in 
sight bearing down for him, hastened to em- 
ploy a tow-boat to take him in. 

Nevertheless, it was a mistake not to have 
proceeded during" the night, instead of an- 
choring; occasioned, it would seem, by a 
doubt as to his precise locality on the part of 
the mate of the bark, upon whom the respon- 
sibility had then devolved, the master having 
been disabled by a broken leg. This mistake 
caused some additional peril to the bark dur- 
ing the night, which better seamanship on 
the part of the brig would have avoided. No 
harm resulted from the mistake beyond the 
delay; and yet it detracts from the merit of 
the salvors, as the position of the bark called 
upon the mate to make every effort to bring 
her -into port'withput delay, and he could 
with diligence have satisfied himself as to his 
real locality, about which no doubt was en- 
tertained on boaird the bark, and could with- 
out danger have proceeded during the night. 

The same law which gives to the salvors a 
reward exceeding any value of the labor be- 
stowed, exacts of them all diligence, and is 
careful to mark any relaxation of that anx- 
ious solicitude for the safety of a vessel in 
distress, the encouragement of which is the 
object of all salvage rewards. 

All the other circumstances of the case fa- 
vor a liberal reward to the salvors. They 
fell in with the brig in mid-ocean, themselves 
bound to Boston, the brig to New York. She 
was in distress, and at the captain's request 
the salvors took on board their vessel from 
the bark the captain's wife, three children, a 
servant girl, and a sick man, and agreed to 
stand by her and assist her into port. Had 
they refused their services, the master of the 
bark, as he was situated, would doubtless 
have concluded that he would be justified in 
abandoning his vessel. 

During the six days following the salvors 
kept by the bark, part of the time towing 
her, and at times not wholly without danger. 
In the performance of this service, two haw- 
sers belonging to the brig were lost, as was 
also her anchor, and her master had his leg 
and two of his fingers broken by the towing 
hawser— a circumstance which, while it in- 
creased the responsibility of the mate, in case 
of bad weather or accident, would have great- 
ly increased the risk of the brig and her car- 
go. In addition to the loss of anchor and 
hawser, the brig was put to the expense of 
insurance from New York to Boston. No oth- 
er loss was sustained by the brig. During 
most of the time the wind was fair and the 
weather fine. The value of the bark and her 
cargo, not including the duties upon her car- 
go, appears to have been between ?70,000 and 
§80,000. No tender of any sum as salvage 
was made, but a valid claim to the extent of 
§8,000 was conceded, upon the argument by 
the claimant of the bark. 

The libellants daim twenty-five per cent. 
Upon considering all the circumstances, I 
shall award twenty per cent, of the net value 
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of tbe bark, cargo, and freight, less §3,500, 
deducted by reason of the failure to proceed 
when ofE Absecom. Let a reference be had 
to ascertain the value of the bark, cargo, and 
freight, and the question of apportioning the 
salvage among the salvors await the coming 
in of the report. 

The amount of the salvage having been 
fised at ?8,95^.06, the court, in appropriating 
it, rendered the following opinion: 

BENEDICT, District Judge. In disposing 
of the question of apportionment, I think it 
necessary only to say that in fixing the 
amount to be awarded to the OTuners of the 
salving ship, I have considered them entitled 
to a liberal share, from the circumstance that 
the hazard to their vessel was increased by 
the injury which the master sustained in ef- 
fecting the salvage, substantially disabling 
him, and leaving their vessel under the com- 
mand of a mate. 

To the master I have also awarded a liberal 
portion from the fact that he had a leg and 
two fingers broken in efCecting the salvage, 
which confined him to the hospital for a con- 
siderable period, and from which he has not 
yet entirely recovered. 

The chief-mate was by reason of the injury 
to the master compelled to assume an in- 
creased responsibility, which he is entitled to 
have considered in determining his portion; 
but I award him less than I should have oth- 
erwise done, becaiise of his mistake In direct- 
ing the distressed vessel to anchor in a dan- 
gerous place, instead of proceeding with her 
at once into port— which mistake entailed a 
considerable expense, and would not, in my 
opinion, have occurred, had the mate been 
more solicitous for the safety of the dis- 
tressed vessel. 

The salvage will be accordingly apportioned 
as follows: Out of the gross salvage, let the 
costs be paid, and to the owners of the salv- 
ing vessel the sum shown to have been ex- 
pended by them, or necessarily disbursed by 
reason of the salvage service— to wit, the sum 
of $1,597.97. Let the net salvage remaining 
be divided equally, and one-half, to wit, the 
sum of ?3,604.25, be paid to the owners as 
their portion of the salvage. Let one-half the 
remainder, to wit, the sum of $1,802.12, be 
paid to the master of the salving vessel. Out 
of the balance remaining, let the mate and 
second mate have an equal portion, to wit, 
$375 each. And let the remainder, to wit, 
$1,052, be divided equally among the seamen 
of the salving vesseL 
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[Reversing Case No. 7,348. Nowhere report- 
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Case No. 7,348. 

The JOHN GRIFFIN. 

[4 Ben. 19; 11 Int Rev. Rec. 63.] * 

District Court, E. D. New York. Feb., 1870.2 

SmUGOLISG— EVIDESCE OF ACCOMPLICE — MaSTEE 

— Custom House Officers. 

1. The bark John Griffin was libelled as for- 
feited for a violation of the 50th section of the 
act of March 2, 1799 [1 Stat. 665], for smuggling 
cigars. One AJbreu who owned the cigars, tes- 
tiiied that the captain of the bark, in Havana, 
had made an agreement to smuggle cigars for 
him; that he sent the cigars from Havana to 
Matanzas, where the hark was lying, and re- 
ceived a letter from the captain, saying they 
were shipped; that he then came to New York, 
and after the arrival of the bark in New York, 
received his cigars, which were brought him by 
a carman, and paid tiie captain the agreed 
freight. It also appeared in evidence that on the 
seizure of the cigars Albreu's papers were also 
seized among which were the invoices of the ci- 
gars from Havana to Matanzas, and the letter 
from the captain. The captain denied that the 
cigars ever were on board the vessel, and other- 
wise contradicted Allareu, but gave no satisfac- 
tory explanation of the letter. Some other tes- 
timony was given confirming some parts of Al- 
breu's story. His character for truth was se- 
riously impeached. Held, that lie evidence suffi- 
ciently sustained the charge against the vessel, 
and that she must be forfeited. 

[See note at end of case.] 

2, The government assumes no obligations to- 
wards ship owners to prevent fraudulent dis- 
charges of cargo, and the liability of the vessel 
is the same whether the officers of the customs 
do or do not prevent such discharges. 

In admiralty. 

B. F. Tracy, U. S. Dist. Atty., for the Unit- 
ed States. 

F. B, Wilcox, G. Donohue, and J. McGow- 
an, for claimants. 

BENEDI'CT, District Judge. This is a 
proceeding in rem to enforce the forfeiture 
of the bark John Griffin for a violation of the 
50th section of the act of March 2, 1799. 
The charge against the vessel is, that in the 
month of October, 1S69, a quantity of cigars 
of the value of about $5,000, brought in her 
from a foreign port, were unladen and de- 
livered from her at the port of New York, 
without a permit from the collector and 
naval officer, contrary to law. 

In support of this chai-ge, one John Albreu, 
who owned the cigai's alleged to have been 
smuggled, is produced as a witness, and tes- 
tifies, that in September, 186S, he was in Ha- 
vana and in Matanzas, at which last named 
port the bark, John Griffin, was then loading 
for New York, under the command of Wil- 
liam Downey whom he well knew. That he 
met Downey in Havana and applied to him 
to smuggle some cigars into New York for 
him, but no arrangement was then made. 
That Downey aft€i*wards left Havana and 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 11 Int. Rev. Rec 
63, contains only a partial report.] 

2 [Reversed by the circuit court; case not 
reported. Decree of the circuit court reversed in 
15 Wall. (82 U. S.) 29.] 
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went to Matanzas and Albreu was informed 
l>y a letter— from whom lie does not say- 
that Downey would take his cigars and ac- 
cordingly he sent them to Matanzas, pacted 
in twenty-two hoses or cases, marked "G. 
Matanzas," ajid hi three or four days re- 
ceived a letter from Downey, saying they 
were "shipped all right," whereupon he start- 
ed for New York by the next steamer. 

That afterwards the bark arrived in New 
York from Matanzas, and he saw Downey 
and learned from him that his cigars were 
all right, and arranged with him to he at the 
corner of Liberty and William streets, at 11 
a. m., the next day, to receive them. That 
at the time and place appomted a carman 
came with a load of his cigars, enquh-ed for 
him, and delivered his load to him; where- 
upon he went to South street and there in an 
office paid Downey §2,000 on account of the 
freight;— that he then went back and re- 
ceived the remainder of his cigars in the 
same way, and agahi went to the office in 
South street and paid Downey $1,200 more, 
being the balance of freight on the cigars, 
at the rate of ?25 per thousand. 

That these cigars, which he so received 
and paid freight on, were the same cigars 
which he had sent from Havana to Ala- 
tanzas, to be brought to New York by Down- 
ey, and upon their receipt he stored a por- 
tion in a room on the fourth floor of 96 Nas- 
sau street, corner of Fulton street. 

That subsequently officers of the customs 
seized his papers at his house, and among 
them the invoice by which these cigars were 
shipped from Havana to Matanzas, and 
with it the letter of Downey acknowledging 
■ the receipt of them. The cigars at 96 Nas- 
sau street were also seized and are now held 
as forfeited, no duty having been paid on 
them. 

Besides these cigars Albreu says he had a 
trunk and a barrel which he asked Downey 
in aiatanzas to take to New York for him; 
that Downey said he would see about it, and 
the articles were left at Matanzas to be 
called for, and a day or two after the deliv- 
ery of the cigai'S he received the trunk and 
barrel at his house from an expressman. 

This is the substance of the evidence given 
by Albreu, and it is the testimony of a wit- 
ness by his own showing an accomplice in 
the unlawful act charged on Downey. He 
is also under powerful pressure, caused by 
seizures of his property, which are pending 
imdisposed of. 

His character for truth ^as been seriously 
impeached and he is proved to have made 
statements which conflict with the story he 
now tells. The prosecution have therefore 
sought to sustain the testimony of Albreu 
by confirmatory evidence, and it has been 
otherwise shown that the cigars seized at 
96 Nassau street were there stored by Al- 
breu; that Albreu hired the room on the 20th 
day of October, 1868, and on that day the 
bark, John Griffin, Downey being still mas- 
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ter, finished discharging a cargo of sugar 
and molasses which she had brought from 
Matanzas to New York. Whether any other 
vessel arrived in New York from Matanzas 
at or about this time does not appear. 

It has also been shown that the boxes or 
cases, in which the cigars seized were pack- 
ed, were distinguishable not only by the 
mark "G. Matanzas" and their numbers, but 
also, because although they have a general 
appearance, resembling sugar-boxes, they 
differ somewhat from the ordinary sugar- 
box of Cuba in size, and are hided ui a dif- 
ferent manner. It also appears that Albreu 
did have in Matanzas twenty-two cases con- 
taining cigars, answering to this descrip- 
tion, which he desired to smuggle into New 
York. The invoice by which Albreu says 
they were shipped from Havana to Matanzas 
is also put in evidence, and it calls for twen- 
ty-two cases cigars similar in character to 
those seized, marked "G. Matanzas," shipped 
to Llatanzas, September 20th, 1868. It is also 
admitted by Downey, that he did meet Al- 
breu while his bark was at Matanzas, and 
was applied to by Albreu to bring some pack- 
ages, including a trunk, to New York, and 
that he again met him in New York the day 
after the arrival of the bark. A witness 
named Molina, who was in the employ of 
Albreu, is also called, who swears that 
twenty-two boxes of cigai-s were delivered to 
Albreu, on the corner of Liberty and Wil- 
liam, and stored at 96 Nassau street, and 
that he went with Albreu to South street 
and saw Albreu pay Downey money in an 
office there. 

The letter which Albreu says he received 
from Downey, in Havana, after the cigars 
were sent to Matanzas, and which is shown 
to be in the handwriting of Downey, and to 
have been found in Albreu's writing-desk, 
with the invoice, is also produced, and is as 
follows: "Matanzas, Sept 23, 1868. Mr. 
John Albreu: Dear Sir: Your 22 boxes, 
trunk and barrel packages are all on board 
safe. I wish your boxes were all hided the 
same as all sugar boxes. They are too easi- 
ly distinguished, but I think they will be all 
right Yoiu's, respectfully, W. Downey." 

This letter affords to my mind strong cor- 
roboration of Albreu's story, and taken hi 
connection with the facts established outside 
of Albreu's testimony, plainly indicates the 
vessel here proceeded against It is true 
that the letter does not name the bark John 
Griffin, but it expresses a solicitude which 
clearly indicates an interest on the part of 
the master of the John Griffin in the landing 
of the cigars without detection, and it mani- 
festly relates to the cigars which were stored 
at 96 Nassau street on the day the John 
Griflin finished discharging in New York, 
and, unexplained, would naturally be con- 
sidered to'refer to the vessel, of which the 
writer was the master, which is the vessel 
proceeded against. 
The effect of the master's letter, as impli- 
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eating Ms vessel in this transaction, is, more- 
over, increased by tlie explanation of it 
which is attempted, and the noticeable man- 
ner of the witness in giving that explana- 
tion. It is in evidence that the letter was 
shown to the master, soon after its seizure, 
by the officers of the customs, and he was 
then charged with having brought the cigars, 
but he then attempted no explanation of the 
letter, although he denied the charge. 

When examined in chief, as a witness for 
the claimants, he did not allude to any ex- 
planation of the letter, but simply says: 
"These boxes and trunk and barrel didn't 
come in the John Griffin, and were never on 
board of her. Albreu never paid me any 
money, as he states. No such interview took 
place at the office in South street. I was 
never there with Albreu at any time." 

Upon cross-examination, however, he says 
that when applied to by Albreu to take his 
goods, he refused; that Albreu afterwards 
told him that he had made arrangements to 
have his goods go on board a vessel, and 
wanted him to see that they were on board, 
and that subsequently a majti whom he used 
to see often, but whose name he does not 
know, came to him and asked him to look 
at some goods belonging to Albreu, on a 
brig in Matanzas; that he thereupon went 
with him, and found some boxes and a trunk 
in the poop of a vessel, but did not count the 
boxes, or notice the name of the vessel, or 
know any of the officers of the vessel, ov 
whether she was English or American, or 
what was her name, or where she was 
bound, or where the boxes were going. He 
admits that he wrote to Albreu, while in 
Matanzas— don't recollect what he wrote 
about— but surmises that the letter in evi« 
dence refers to the boxes he saw on the brig. 
The letter, both body and signature, he says, 
looks like his handwriting, and he won't 
say he didn't write it, but he has no recollec- 
tion of having signed it, and has now no 
belief as to whether he wrote it or not. Such 
an explanation of such a letter tends strongs 
ly to discredit the evidence of the master 
giving it, who, it should be remarked, ad- 
mits that he was engaged in assisting Al- 
breu to smuggle, and being part owner of the 
vessel here proceeded against, and personal- 
ly involved in the charge made by the gov- 
ernment, is greatly interested in the event 
of the prosecution. 

It is hardly conceivable that a smuggler 
who had arranged to smuggle a large amount 
of property in this unknown brig, would de> 
liberately, and without any apparent neces- 
sity, provide for a knowledge of the fraud 
by a thu-d person, boimd to New York, and 
competent to convey information to the of- 
ficers, and to prove the fraud against him. 

It is improbable that Downey, himself a 
ship-master, would not know the name, or 
nationality, or destination, of a vessel lying 
in shore at Matanzas, where he was also 
loading, and on board of which he claims to 
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have gone to see as to the shipment of some 
?5,000 of property. 

It is difficult to explain the failure to pro- 
duce the testimony of the man whom Down- 
ey says went with him, and who, for any- 
thing that appears, could have been found 
and examined as a witness. It is hard to 
xmderstand how Downey came to write to 
Albreu that twenty-two boxes were all on 
board safe, if, as he swears, he never count- 
ed the boxes he saw on the brig. If it bo 
true, as he says, that he never knew (not that 
he has forgotten) on what vessel the boxes 
were, nor how many there were, nor where 
they were bound, nor the name of the master 
who took them, why do so vain a thing as 
to see them at all, or why write to Albreu at 
all? And why regret that they were so 
hided as to be easily distinguished, or why 
think that they would be all right? 

The offering of an explanation so imsatis- 
factory is of itself a strong ground of sus- 
picion, and, with the other facts proved, has 
convinced me that the statement of Albreu 
is substantially correct, and that the John 
Griffin was the vessel referred to in the let 
ter as having the cigars on board. In aiTiv- 
ing at this conclusion, I have not overlooked 
the testimony of the two mates, the cook, 
and the stevedore who discharged the bark, 
all of whom, with more or less pai-ticulai-i- 
ty, deny any knowledge that these cigai-s 
were ever on board the vessel; but, as has 
too often happened in cases of a similar char- 
acter (see Nelson v. TJ. S. [Case No. 10,116]; 
also, The Stniggle, 9 Granch [13 U. S.] 74), 
the positive statements of persons composing 
the crew are overborne by the surrounding 
circumstances, proved by testimony more 
reliable. 

The fm-ther evidence of the custom-house 
inspector, who was charged with the duty of 
inspecting the discharge of the bark, has 
also been introduced by the claimants, show- 
ing that he saw no such merchandize as 
those twenty-two boxes landed from this ves- 
sel, or on board of her; but, at the same 
time, he says, that, although he inspected her 
discharge, in the ordinary way of inspecting 
such cargoes, he was not present much of the 
time, and that all he really knows is, that 
he saw some sugar on board of her, and, at 
night, saw some sugar on the dock by her. 
For aught that he saw, a much larger quan- 
tity of merchandize could have been landed 
without detection. It would, certainly, ap- 
pear to be desirable that the revenue laws, 
and their administration, should be such as 
would enable the government to have some 
accurate knowledge as to what cargo is ac- 
tually landed from vessels arriving from 
foreign ports, but the government assumes 
no obligations toward shipowners to prevent 
fra-udulent discharges of cargo, and the lia- 
bility of the vessel is the same, whether the 
officers of the customs do or do not prevent 
the illegal landing of cargo. 
It is only necessary to add that the other 
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owners of this vessel have placed tlicm- 
selves upon the stand, and show that they 
had no knowledge of the landing of any such 
cigars, and received no freight from the 
transportation of any such merchandize on 
the voyage in question, which evidence, 
while it absolves them from complicity with 
their master, is not inconsistent with his 
guilt My conclusion, therefore, is, that upon 
the evidence as it stands, it must he held that 
these cigars were transported from Matanzas 
to New York in the hark John Griffin, and 
illegally landed, from the vessel, without a 
permit, and being of a value exceeding $400, 
the vessel thereby becomes forfeited to the 
United States. Let a decree be entered ac- 
cordingly. 

[NOTE. This decree was reversed by ^e ci]> 
cuit comrt (case not reported), and the IJmted 
States appealed to the supreme court, which re- 
versed tiie decree of the circuit court in an opin- 
ion by Mr. Justice Miller. 15 Wall. (82 U. S.) 
29. It was held that the ease made amounted to 
something more than probable cause, throwing 
the onus proband! on the claimant of the vessel. 
Act March 2, 1799, § 71. Being a clear prima 
facie case for the government, it required, both 
by the statutes and the ordinary rules of evi- 
dence, such testimony on the part of the claim- 
ant as should satisfactorily rebut the presump- 
tion of guilt which it raised.] 



Case ISTo. 7,349. 

The JOHN H. ABEEL. 

[4 Ben. 58.] i 

District Court, S. D. New York. Feb., 1870. 

Collision in East River — Lookout — Vessel 

Free and Vessel Close Hauled— Pleadisg. 

1. The sloop Sarah B. "Walton was beating up 
the East river, dose hauled on her starboard 
tack, the wind being to the northward and east- 
ward. The sloop John H. Abeel was coming 
down the river, having the wind free, and^ot 
having a careful lookout, failed to see^e Wal- 
ton or take measures to avoid her. The Wal- 
ton, seeing that the Abeel did nothing, undertook 
to go about but missed stays and fell ofE before 
the wind, so as to receive a glancing blow on her 
starboard bow. Tldd, that the collision was 
caused by the failure of the Abeel to keep a 
lookout and that the Walton was not in fault. 

2. The libel of the Walton was not faulty in 
failing to set up her attempt to tack and her 
missing stays. 

3. The fact alleged by the Abeel, that the Wal- 
ton had a defective tiller which caused her to 
miss stays, might have been important, if the 
Walton had been seen from, the Abeel, but was 
no defence under the drcumstances. 

In admiralty. 

Benedict & Benedict, for libellant 
W. R. Beebe and W. J. Haskett, for claim- 
ant. 

BLATOHFORD, District Judge. This is a 
libel filed by the owner of the sloop Sarah 
B. Walton, against the sloop John H. Abeel, 
to recover for the damages caused to the 
former vessel by a collision which occurred 
between the two vessels on the 1st of April, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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ISGS, in the East river, between the island 
called the North Brother and the island 
called the South Brother. The Walton was 
beating up the river, the wind being to the 
northward and eastwai*d. The Abeel was 
going towards New York and had the wind 
free. The Aljeel sti-uck the starboard bow 
of the Walton, and carried away her bow- 
sprit and did other damage. The Walton 
being dose hauled on the wind and the Abeel 
having the wind free, it is not disputed that 
it was the duty of the Abeel to keep clear of 
the Walton, and the general duty of the Wal- 
ton to keep her course. The defence is, that, 
when the Walton was on her starboard tack, 
and was about in the middle of the channel 
between the two islands, and the Abeel was 
ofC the starboard bow of the Walton, the 
Walton undertook to go about and missed 
stays, and then fell oflC and came into the 
way of the Abeel, and that the collision was 
caused by this improper manoeuvre, on the 
part of the Walton, Undoubtedly, if the at- 
tempt of the Walton to go about was a 
change of coui-se which caused the collision, 
the Walton was in fault. While, by article 
12 of the Rules, it was the duty of the Abeel 
to avoid the Walton, it was equally, by ar- 
ticle 18, the duty of the Walton to keep her 
course and not embarrass the movements of 
the Abeel. But, by article 19, it is provided, 
that, in obeying and construing such rules, 
due regard must be had to any special cir- 
cumstances which may exist in any particu- 
lar case rendering a departure from the rules 
necessary in order to avoid immediate dan- 
ger. It is established, by the proofs, that 
the Walton did not imdertake to go about 
until she saw that the Abeel was taking no 
measures to go under her stern. The Abeel 
ought to have starboarded and given way to 
the Walton, and allowed the Walton to keep 
her course and run out her tack. Instead of 
that, it is plain that there was no proper 
lookout kept on the Abeel. No notice was 
taken by her of the Walton's approach. The 
Walton, seeing that the Abeel was coming 
on without starboarding, undertook to go 
about with a view of letting the Abeel pass 
in safety, at a time when a collision was in- 
evitable, if the Walton had kept on, and 
when, by keeping on, the Walton would have 
been struck square on her starboard side. 
Under those circumstances, it was not a 
fault conti'ibuting to the collision for the 
Walton to go about. She changed h^ course 
in order to avoid the immediate danger 
■^hich she had been thi-own into by the per- 
sistent refusal of the Abeel to give way. If 
the Walton had not missed stays there would 
probably have beoi no collision. On miss- 
ing stays, the Walton did the next best thing 
she could do. She fell ofE before the wind, 
so as to receive a glancing instead of a 
square blow. But the approach of the Wal- 
ton and her attempt to tack and her miss- 
ing stays were wholly unobserved by any 
person on board of the AbeeL The ma- 
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noeuvres of the Walton in no manner eon- 
trolled or embarrassed or modified any move- 
ment on the part of the Abeel. It was not 
until after the Walton had missed stays, and 
until she was falling ofE before the wind, 
that she was discovered by the Abeel. Then 
the Abeel luffed np sharp, but it was too 
late. The collision was owing to gross neg- 
ligence on the part of the Abeel, in not keep- 
ing a proper lookout It is claimed that she 
had four pei-sons forward at the time. This 
makes the matter so much the woi-se. One 
of those pei-sons, Robei-ts, says, that he was 
forward and had been there about an hour, 
and that the captain, the steward, and an- 
other man were there with him. Yet Rob- 
erts says, that he did not see the Walton at- 
tempt to tack or miss stays. The captain 
says, that he did not see the Walton before 
the Abeel hit her. The other two persons 
were not produced as witnesses. A worse 
case of reckless inefficiency i-arely occurs. 

An objection is taken to the libel, because 
it does not aver that the Walton attempted 
to tack and missed stays. The libel alleges, 
that the Walton was beating, that the wijjd 
was east, that the Abeel had the wind free, 
and that the collision was caused by the 
carelessness and negligence of those on board 
of and in charge of the Abeel, in not keepmg 
a proper lookout as required by law, and in 
not avoiding the Walton, as she was bound 
to do. The attempt to tack by the Walton 
and her missing stays are set up in the an- 
swer as the sole cause of the collision. It 
was for the claimant to set up, in his answer, 
as he has done, the alleged change of course 
on the part of the Walton, as causing the 
collision; and the averments in the libel are 
sufficient. 

The fact relied on by the defence, that the 
Walton, by reason of some pieces that had 
been put upon her bottom, and by reason of 
the description of tiller she had in use at the 
time, could not come about as readily as If 
she had had different appliances, is of no 
consequence. This fact might have been im- 
portant, if the Abeel had been trying to avoid 
the Walton, and been embarrassed, in doing 
so, by the movements of the Walton. There 
must be a decree for the libellant, with a 
reference to a commissioner to ascertain the 
damages. 
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Case No- 7,350. 

The JOHN HENRY. 

[3 Ware, 264.] i 

District Court, D. Maine. Dec, 1S60. 

Collision— MuTUAi. Fault— Damages. 

1. If two vessels come in collision, with faults 
on both sides, or the fault is inscrutable, the 

1 [Reported by George F. Emery, Esq.] 
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damage is divided between them, by the mari- 
time law. 

^^il^f^ JSi.^¥,^*l^i°S^° and Davis, 19 Fed. 
839; The Max Morris, 28 Fed. 884.] 

2. At common law, where the plaintiff can 
recover only on the strength of his own title, and 
not on that of the weakness of his adversary, 
his complaint is rejected, if the collision is 
traced m part to his own fault. 

In admiralty. 

Mr. Gushing, for libellants. 
Mr. Shepley, for respondents. 



WARE, District Judge, The ship John 
Henry, of Bath, J. Carver, master, of about 
550 tons burthen, sailed from that port for 
Savannah on the 10th of August last, on a 
south-west course, and about the same time, 
the schooner Wm. A, Richardson, J. Bailey, 
master, of 170 tons burthen, sailed from New- 
buryport for Porto Rico on a course S. B. by 
south, half east. They were sailing on con- 
vergmg lines, and on the 15th, and between 
nine and ten in the morning, came in sight of 
each other nearly abreast at about one mile 
or three-fourths of a mile distant, in latitude 
41, 34 north, and longitude 69, 01 west. 
There had been a heavy fog during the night, 
which partially cleared away in the morning; 
and the wind being northeast, blowing a 
breeze, of between sis and eight knots an 
hour abaft the beam of each, both had a fair 
wind. If they continued their course there 
would be manifest danger of a collision. The 
ship, having the wind, luffed into a course 
about south and the schooner bore away into 
the same. Both continued on that course for 
some time, but how long is uncertain, and 
there is some uncertainty, at least the counsel 
are not agreed, whether at this time they 
came within speaking distance. The ship 
then luffed moi'e into the wind, and the 
schooner bore away more, but the latter soon 
came into her south course, while the ship 
hauled to the wind longer; but after, gradu- 
ally wore around, and consequently must 
have come into a course nearly parallel with 
the schooner. Exactly how long they contin- 
ued this course is uncertain. Either when 
they first met or at this time the schooner 
hailed the ship. She continuing to lufC and 
the schooner continuing her southerly course 
without changing it, or coming more into the 
wind, as the testimony from the schooner is, 
the vessels thus came in collision, so that the 
larboard bow of the ship struck the larboard 
quarter of the schooner at an acute angle, cut- 
ting her down In such a manner that in a 
short time she filled with water. The crew 
of the schooner were saved on board the ship, 
and her wreck, two or three days afterwards, 
was taken up by another vessel and towed in- 
to another port and there sold for salvage. 
For this collision thus taking place in open 
day, with sea room enough, a fair wind for 
both vessels and a moderate breeze, the par- 
ties have two theories. The first, that of the 
schooner, is that she, after for a short time 
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bearing away before the wbid, hauled into a 
course due south, and steadily kept that 
without change, while the ship, after luffing 
for a time, came down before the wind and 
struck her while sailing in that course. It is 
admitted that the man at the schooner's 
wheel left a moment before the collision, 
which would have made it haul more into the 
wind. But this was when a collision became 
inevitable and could not have led to it. Ex- 
acdy how long a time intervened between 
the vessels' first coming in sight, and that of 
the collision, cannot be ascertained, but from 
the testimony and the admitted facts it must 
have been as much as fifteen minutes. 

To this theory the counsel for respondent ob- 
jects that the acknowledged facts are irrecon- 
cilable with it. The schooner sailing on near- 
ly a right line due south, the ship luffing into 
the wind and then coming down on this line, 
must have sailed in a curved line and had a 
longer distance than the schooner. If they 
sailed nearly equaUy, the schooner must have 
been ahead sufficiently to have allowed an- 
other vessel to pass under her stern. It is an 
admitted fact that the schooner, with a free 
wind, out-sailed the ship, and from all the 
testimony as well as the undisputed facts in 
the case, that she sailed about as fast under 
the lee of the ship's sails, when on a course 
nearly parallel. As this continued about fif- 
teen minutes and the schooner was running 
about seven miles an hour, allowing for the 
ship making a circuitous course, she must 
have been nearly a quarter of a mile ahead. 
They must, therefore, have met in a point 
between the two courses in endeavoring to 
pass each other's tracks. Both parties have 
illustrated the theories by diagrams, but I 
can see no sufficient answer to this argument. 
It rests on certainties, and my opinion is 
that the vessels met in endeavoring to cross 
each other's track. If this be so, the ship 
must have borne away before the wind anA 
the schooner have luffed into it too soon, 
and there have been faults, or error of judg- 
ment, on one side or the other or both. It 
becomes important, therefore, to determine 
In whom it lay; for an error of judgment is 
imputed as a fault. The direct testimony 
is, of necessity, confined to the two vessels, 
and if that be followed on either side exclu- 
sively, this might not be difficult, as each 
would naturally endeavor to. throw the 
blame on the other. Accordingly, on the 
side of the schooner, it is said, that while 
she kept her course due south, the ship, in 
endeavoring to cross her track by coming 
under her stern, bore away too soon. But 
as from all the evidence the vessels sailed 
at nearly the same rate, if the schooner had 
kept steadily her course of due south, she 
must have been, at this time, sailing at the 
rate of six or seven miles, more than her 
length in advance, while the ship was cross- 
ing down from more than speaking dis- 
tance. They could not have met without 
the scliooner changing her course, nor could 



they have met without the ship changing. 
The only place they could have come to- 
gether was in the space between the two. 
And this agrees with the testimony of both 
sides when compared. For while on the 
one the witnesses say that the schooner 
luffed to run across the ship's bows, on the 
other it is said that the ship bore away to 
come under the schooner's stern. 

In this state of the case the cause of the 
collision may have been an error of judg- 
ment on the one side or the other or on 
both, or from the testimony, which is all we 
have for our guide, the cause may be un- 
certain. That two vessels meeting in the 
open sea, in broad daylight, with a moder- 
ate and fair wind for both, and both equally 
bound and desirous to keep out of the oth- 
er's way, cannot come into collision with- 
out errors somewhere, is clear. An eye 
witness, seeing the manoeuvres of both ves- 
sels from a point out of danger, might see 
where the fault lay, and would give a more 
impartial, if not sounder judgment than 
could be obtained from either of the ves- 
sels in danger. But this is not our situa- 
tion. We can form our opinions only from 
the evidence, and the witnesses on each side 
clear their own vessel and charge the blame 
on the other, and on each side the witnesses 
are equally credible. The only conclusion 
that I can extract from this conflict of tes- 
timony is, that there were errors of judg- 
ment on both sides, and this antecedent to 
all evidence is the most probable solution. 
If this was not the case, the fault is inscru- 
table. In the hurry, excitement, and per- 
turbation of the moment, either, not know- 
ing what the manoeuvre of the other might 
be, without an impeachment of his inten- 
tion, might make a mistake. In either of - 
these cases, of faults on both sides or the 
fault inscrutable, the rule of the maritime 
law is the same, the damage done shall be » 
divided equally between the two. The rule 
of the common law, as is, I think, correctiy, 
stated by Lord Campbell, is different. Dow- 
ell V. General Steam Nav. Co., 32 Eng. Law 
& Eq. 158. The plaintiff can recover only' 
on the strength of his own title and not on 
the weakness of that of his adversary.. 
That law had its foundations laid in an ear- 
ly age, when witnesses and parties were 
more unscrupulous than in this, when the 
lessons of experience are better understood, 
had a great fear of injustice on the part of 
prosecutors and a particular dread of the 
slippery conscience of witnesses. It re- 
quired, therefore, of the plaintiff to come 
with clean hands, and it would be a con- 
clusive objection to him that the injury was 
caused in part by his own fault. The mari- 
time law which seeks less logical consistency 
than substantial justice, and is governed in 
part alsobythe general interest of commerce 
on the high seas, when there are faults on 
both sides, or the fault is inscrutable, divides 
the loss between the parties. The Catharine 
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V. Dickinson, 17 How. [58 XJ. S.] 173; 1 
Pears. Mar. Law, 122. The decree will there- 
fore be, that the whole damages to both ves- 
sels be put into one mass and egually divided 
between them. A court of admiralty has full 
jurisdiction over costs, either to give, divide, 
or refuse them altogether, and has sometimes 
gone so far as to throw ttiem on the prevail- 
ing party, when he Jias evidently sought the 
litigation. But in the present case I can see 
no sufficient reason for departing from the 
common rule. The costs will therefore fol- 
low the damages, and the amount of these 
will be referred to a commissioner to report 



Case N"o. 7,351. 

The JOHN H. STABIN. 

[9 Ben. 331.] i 

District Court, S. D. New York. Feb., 1878. 

Pbactioe is Admiralty— Evidence Taken in 
Former Suit. 

Two suits in rem, in admiralty, were brought 
against the same vessel for a collision — one by 
the owners of a schooner, and the other by the 
master of the schooner in behalf of the owners 
of her cargo. The libellant in the latter suit 
moved for an order that he be allowed to read 
in evidence against the claimants in that suit 
a deposition which had been taken on behalf of 
the libellants in the former suit. Held, that the 
motion must be denied. 

These were two suits in rem, in admiralty, 
against the same steamboat, for a collision- 
one brought by the owners of a schooner, and 
the other brought by the master of the 
schooner on behalf of the owners of her car- 
go. The libellant in the latter suit moved for 
an order that he be allowed to read in evi- 
dence against the claimants in that suit 
a deposition which had been taken on be- 
half of the libellants in the former suit. 

W. W. Goodrich, for the motion. 
R. D. Benedict, opposed. 

BLATOHFORD, District Judge. No case 
Is cited wherean application to allow the read- 
ing In one case of a deposition taken in an- 
other case has beea granted, unless the par- 
ties to the two cases were the same. That 
was so in Grunninger v. Philpot [Case No. 5,- 
853]. In the present case the parties are not 
the same. In the one suit, the owners of the 
schooner sue for the damages they sustained 
by the collision; in the other suit, the master 
of the schooner sues to recover for the dam- 
ages sustained by the owners of the cargo 
by the collision. The causes of action are 
different, although both grow out of the same 
collision. In Grunninger v. Philpot the caus- 
es of action were the same. Even if the par- 
ties and the causes of action were the same, 
as in Brewer v. Caldwell [Id. 1,848], I 
should feel bound to regard the decision in 
that case as a controlling one. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



Certainly, the claimant in the second suit 
would have no right to read, as against the 
libellant in that suit, depositions which such 
claimant had, as claimant in the first suit, 
taken in that suit against the libellants there- 
in. The right ought to be reciprocal, in any 
rule on the subject. The motion is denied. 



Case Wo. 7,852. 

The JOHN JAY. 

[3 Blatchf. 67; i 30 Hunt, Mer. Mag. 199; N. 
Y. Times, Oct. 10, 1853.] 

Circuit Court, S. D. New York. Oct 8, 1853.2 

Pleading in Admibalty — Amendment op Libel 
ON Appeal — Jurisdiction. 

1. On an appeal from a decree of the district 
court dismissing a libel in rem for the foreclosure 
of a mortgage on a vessel, this court will not per- 
mit the libel to be amended so as to convert the 
suit into an action to recover possession of the 
vessel. 

[Cited in Reed v. Crowley, Case No. 11,644.] 

2. The courts of admiralty of the United 
States have no jurisdiction of a suit, where the 
subject matter in controversy is simply the title 
to, or right of property in a vessel, and where the 
suit is brought to recover the possession. 

[Cited in The Amelia. Case No. 275; The G. 
Reusens, 23 Fed. 404.] 

[See note at end of case.] 

3. Nor have those courts any jurisdiction of a 
suit in rem for the foreclosure of a mortgage on 
a vessel. 

[See note at end of case.] 

[Appeal from the district court of the United 
States for the Southern district of New York.] 

This was a libel in rem, filed in the district 
court, to foreclose a mortgage, given by the 
purchaser of the steamboat John Jay, to se- 
cure the consideration money. The sale was 
absolute, and the transfer was duly recorded 
in the office of the collector and enrolled in the 
name of the vendee. The mortgage was giv- 
en back at the time of the execution of the 
bill of sale, and provided for the payment of 
the purchase money by instalments, some of 
which had become due previous to the com- 
mencement of the suit. The libel set out the 
mortgage and the default in payment, and 
concluded with a prayer for a decree that the 
purchase money be paid, or the ship be con- 
demned to pay the same. The claimant 
[George Logan] claimed under the vendee and 
mortgagor. The district court dismissed the 
libel for want of jurisdiction, holding, that the 
admiralty court possessed no power to enter- 
tain proceedings for the foreclosure of a mort- 
gage. [Case No. 1,597.] The libellants ap- 
pealed to this court from that decision, and 
also made a motion here for leave to amend 
the libel, so as to change the character of the 
proceeding from a suit to foreclose a mort- 
gage, to a possessory action to recover posses- 

1 [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 

2" [Affirming Case No. 1,597. Decree of the 
circuit eo;urt affirmed in 17 How. (68 U. S.) 
399.] 
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sion of tlie vessel, on the ground of tlie general 
principle, that, hi the case of a default in the 
payment of a personal mortgage, the title he- 
comes absolute in the mortgagee. 

Charles Jones, for lihellant 
George F. Betts, for claimant. 



NELSON, Circuit Justice. The amendment 
sought goes to the gravamen of the matters 
in controversy, and introduces a new and dif- 
ferent subject of litigation from that put forth 
and contested in the court below. It is prob- 
able, from the liberality with which amend- 
ments in pleadings are allowed in courts of 
origmal jurisdiction, that if this application 
had been made to that court, it might have 
been granted on some terms. But, even there, 
I apprehend, it would have been the exercise 
of very considerable indulgence to have al- 
lowed it But, be that as it may, it is clear 
that I have no authority, in this court, to make 
the amendment; for, to make it, and enter- 
tain the suit, would obviously be, in effect, to 
assume, not appellate, but original cognizance 
of the subject matter of the litigation. The 
questions of the title to, or right of property 
in the vessel, or of the right to the possession 
of it, all of which would become involved in 
the controversy, if the amendment be made, 
have never been before the court below, and, 
of course, have never been passed upon by it. 
In hearing the case, therefore, this court would 
not be sitting as an appellate court The 
amendment to the libel allowed by the appel- 
late court in the case of Houseman v. The 
North Carolina, 15 Pet [40 TJ. S.] 40, and 
which was held to be error, was much less ef- 
fectual in changing the subject of the litiga- 
tion, than the one proposed in this case. Up- 
on tills groimd, therefore; the motion must be 
denied. 

There is, also, another diflGLculty in the way 
of allowing the amendment As I am at pres- 
ent advised, its allowance would not remove 
the objection to the jurisdiction. I am not 
aware of any case, or of any settled practice 
or usage of the courts of admiralty in this 
country, affirming the jurisdiction of those 
courts in cases where the title to, or right of 
property in vessels, simply, has been in dis- 
pute, and where the proceedings have been in- 
stituted to recover the possession, except be- 
tween part owners; and I shall not be the first 
to set the precedent The appropriate remedy 
is at common law, in an action of trover, or 
replevin, where, in the latter action, if the 
party seeks to obtain the possession in the first 
instance, he must give security for the return 
of the property, with damages for its deten- 
tion in case he fails. Though the remedy is 
summary, and enables the person claiming the 
title to get Immediate possession of the proper- 
ty, yet the rights of the adverse party are pro- 
tected. But the proceeding in admiralty in 
a case where the titie to a vessel, or the right 
to its possession, simply, is in dispute, and 
where the vessel is seized in the first instance, 
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and taken out of the possession of the adverse 
pai-ty, is harsh, and may frequently lead to 
abuse, [There was an instance before us 
at this session, involving a case of grievous 
wrong, in which the rightful owner was de- 
prived of the possession and use of the ship, 
and is- still, and where the libellant was a 
man of straw, and the owner of course rem- 
ediless as to the loss of the use of the vessel, 
besides the heavy expenses incurred in the 
custody and care of it pending the litigation. 
We refer to Erlen v. The Brewer [Case No. 
4,519a.] 3 The jurisdiction in question was 
not exercised by the high court of admiralty 
in England, till it was conferred upon it by 
the late act of parliament of 3 & 4 Vict c. 
65. The John, 2 Hagg. Adm. 305; The Fruit 
Preserver, Id. ISl; The Warrior, 2 Dod. 2S8; 
and see the cases collected in Leland v. The 
Medora [Case No. 8,237]. There is some con- 
flict in the cases on this subject in the English 
admiralty, but the weight of them is against 
the jurisdiction. The act of parliament con- 
ferring it contains several regulations pro- 
viding means possessed by the courts of com- 
mon law and equity, of arriving at the truth 
and justice of the case; and, among others, 
the court is empowered to award issues of 
fact to be tried before the common law courts. 
I do* not see that there is any thing in the 
question of the mere title to, or right of prop- 
erty in a vessel, beyond what there is in the 
case of any other article of personal property, 
that should make it the subject of admiralty 
jurisdiction. The dispute between part own- 
ers of a vessel about her employment is a 
very different matter. So is the exercise of 
the power to dispossess a master who has be- 
come disloyal to his owners; and such like 
cases. No doubt the title to a vessel may 
frequently come, collaterally, in question, in 
cases where the subject matter in .dispute is 
clearly within the admiralty jurisdiction. But 
I am speaking of cases where the subject mat- 
ter of controversy is simply the title to, or 
property in the vessel, or the right to her pos- 
session, disconnected from matters that are 
confessedly within admiralty cognizance. 

As I have looked into the whole of this case, 
and concur with the court below that it had 
no jurisdiction, I may as well dispose of the 
case finally, and shall therefore affirm the 
decree below, leaving the pariy to go before 
the proper tribunal at law, for redress. 

[NOTE. The libellants appealed. The su- 
preme court in an opinion delivered by Mr. 
Justice Wayne, affirmed the decree of the cir- 
cuit court Mr. Justice Wayne passed over the 
questions of pleading made in the case, and con- 
fined himself "to the inquiry whether or not a 
court of admiralty has jurisdiction to decree the 
sale of a ship for an unpaid mortgage, or can, 
on that account, declare a ship to he the property 
of the mortgagees, and direct the p<Ksession of 
her to be given to them," and held that while 
courts of admiralty have always taken the same 
view of a mortgage of a ship, and of the reme- 
dies for the enforcement of them, that courts of 
chancery have done of such a mortgage, and 

3 [From N. Y. Times, Oct 10, 1853,] 
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of any other mortgaged chattel, they have never, 
in this country, taken jurisdiction of such a con- 
tract to enforce its payment, or by a possessory 
action to try the title or a right to the possession 
of a ship. 17 How. (58 U. S.) 399.] 



Case No. 7,353. 

The JOHN J. WILTSIB. 

[3 Ben. 251.] i 

District Court, S. D. New York. May, 1869. 

Mastek — Failure to Exhibit Enkolmest. 

Where a canal-boat was not enrolled or 
licensed, and had no documents, held, that the 
failure of the master to exhibit such enrolment 
or license when demanded, did not subject the 
vessel to the penalty provided by the 13th sec- 
tion of the act of February 18, 1793 (1 Stat. 
309). 

This was an information, filed in behalf of 
the United States against a canal-boat, to 
recover a penalty for the failure of her 
master to exhibit to the proper officer of the 
revenue an enrolment or license, when de- 
manded. It was admitted that the vessel 
had not taken out any enrolment or license, 
and that the master could not exhibit any 
enrolment or license, when the demand. was 
made. 

E. Pierrepont, Dist Atty., for the United 
States. 
O. Frisbie, for claimants. 

BLATCHFORD, District Judge. As it is 
admitted, in this case, that the canal-boat 
was not enrolled or Ucensed, and had no 
documents to exhibit to the officer, there 
was no violation of the thirteenth section of 
the act of Febraary 18, 1793 (1 Stat. 309), on 
the part of the master of the boat, in not 
exhibiting an enrolment or license to the 
proper officer. The information does not 
allege that the vessel was enrolled or licensed, 
nor does it allege that the vessel was not 
enrolled or licensed. It merely alleges that 
the vessel was required to be enrolled and 
licensed, and that there was a violation of 
the said thirteenth section, by the neglect 
and refusal of the master to exhibit the en- 
rolment and license of the vessel. The thir- 
teenth section was intended to inflict a pen- 
alty only for the failure of the master of 
the vessel to exhibit the enrolment or license 
of the vessel, when required to do so, pro- 
vided the vessel had taken out, in fact, an 
enrolment or license. The section provides, 
"that it shall be lawful, at all times, for any 
officer concerned in the collection of the reve- 
nue, to inspect the enrolment or license of 
any ship or vessel, and, if the master of any 
such ship or vessel shaU not exhibit the same, 
when thereunto required by such officer, he 
shall pay one hundred dollars." By the pro- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by i>ermission,] 



visions of the eighth section of the act of 
July 18, 1866 (14 Stat. ISO), where the mas- 
ter of a vessel is subject to a penalty for a 
violation of the revenue laws, the vessel is 
holden for the payment of the penalty, and 
may be seized and libelled therefor, A fail- 
ure to exhibit an enrolment or a license, im- 
der the thirteenth section of the act of 1793, 
presupposes that the document has been 
taken out by the vessel. The penalties for 
trading with a vessel without her being en- 
rolled and licensed, are inflicted by the sixth 
section of the act There are no allegations 
in the information founded on any violation 
of that section. The information is dis- 
missed. 



Case No. 7,354. 

JOHN KYDB STEAMBOAT CO. v. NEW 
ORLEANS. 

N. U. PACKET 00. v. SAME. 

[23 Int. Rev. Rbc. 19; 9 Chi. Leg. News, 124.] 

Circuit Court, D. Louisiana. 1876. 

Wharfage Tax — Ukconstitutional — Whex a 
Tax Paid under Void Law may be Re- 
covered Back. 

This was an action brought to recover money 
paid by the plaintiffs as wharfage tax to the city 
of New Orleans. The court diarged the jury 
that the suureme court of the state had held that 
where the nullity of a tax arose from its con- 
flicting with the constitution of the state, that 
then there was a aatural obligation to ^ay that 
void tax, but since this objection comes trom the 
fact that the ordinance was in conflict with the 
constitution of the United States, the courts of 
the United States are not hound by what the 
state courts think as a natural obligation, which 
arose from sach void act, and therefore the court 
will not follow the state decision, but instructs 
the jury that the money may he recovered back. 

In admiralty. 

James H. Davidson and Homor & Bene- 
dict, for plaintiffs. 
B. F. Jonas, for defendant 



BILLINGS, District Judge (charging jury). 
These are actions brought against the city 
to recover money paid under an ordinance 
which the supreme court of the United 
States has decided v?as contrary to the con- 
stitution of the United States, and was there- 
fore void and of no effect. The constitu- 
tion of the United States provides, contin- 
ued Judge Billings, that no state shall pass 
any law which imposes a tonnage tax on 
vessels. The object of that provision was 
that all matters pertaining to the levying 
of such duties upon vessels should be put in 
the power of congress. The ordinance of 
the city to levy the tax (which was read), 
remains in force practically quite a number 
of years. There is very little — indeed I do 
not know there is any— fact that you gentle- 
men can pass npon in this case. It is ad- 
mitted by the defendants, and in fact agreed 
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to by both sides, that the amounts paid un- 
der tlie ordinance was in the first case $4,- 
954, and in the second, ?4,147.34, so that 
there is no question about the amount, and 
the only question is, as to what conclusion 
between the parties you are to arrive at up- 
on these conceded facts. The defence or 
defences that are interposed here are purely 
questions of law, and I wish to say that in 
this court your duty is entirely different 
with regard to your view of the law from 
what it is in the state courts. In the state 
courts of Louisiana the method of review 
is by appeal, which takes up all the evi- 
dence. In the supreme court of the United 
States the method of review is by writ of 
error, in which case it takes up nothing but 
the errors in law, and it is my duty to de- 
clare to you the law as I believe it, and it is 
your duty to accept what the court says im- 
plicitly, and if I am wrong, the parties have 
a method of reviewing by bill of exceptions 
or writ of error. Whatever I have said to you 
was law, but if on the other hand, you 
should not take the law from the. court, they 
would have no way of knowing that it is 
an error of law or fact, because the supreme 
court of the United States, in common law^ 
actions, do not have the facts before them, 
except as far as they appear from the plead- 
ings and bills of exception, therefore I in- 
struct you to take the law from the court. 

The court is requested to charge for the 
defendants: (1) "That the plaintiffs cannot 
recover the amounts paid by them if a nat- 
ural obligation had existed in favor of the 
city." I give you that charge, because the 
Code expressly says that if a party pays 
through error of law, money, that he shall 
not recover it, if there was any natural ob- 
ligation for it to be paid. But while I give 
that charge to you, I will add to it that in 
this case, since the supreme court of the 
United States have decided that this ordi- 
nance was void, and that there was no nat- 
ural obligation on the part of those plain- 
tiffs to pay this tonnage tax, for the reason 
that a void law is no law. Now, if this was 
a case that arose under the constitution of 
the state of Louisiana, I should be very se- 
riously embarrassed by a decision which the 
supreme court of the state of Louisiana have 
rendered, because they have held that where 
the nullity of a tax arose from its conflict- 
ing with the constitution of the state of 
Louisiana, that then there was a natural 
obligation to pay that void tax, but since this 
objection comes from the fact that the ordi- 
nance was In conflict with the constitution 
of the United States, the courts of the Unit- 
ed States are not bound by what the state 
courts think as a natural obligation which 
arose from such void act, therefore I shall 
not follow the decision which the able coun- 
sel for the city called my attention to re- 
cently in the Twenty-Third Annual. There 
is no doubt but that the supreme court of 
Louisiana decided that this tax upon the in- 

ISfed.cas. — 44 
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surance companies, although it was void, it 
not being uniform, nevertheless, the insur- 
ance companies were under a natural ob- 
ligation to pay. I differ from that. This 
is not a case where that decision binds me. 
It is not any decision construed by any stat- 
ute of the state, but is a decision which 
gives their conclusion as to what would fol- 
low in the case of void laws, and therefore 
I charge you that a natural obligation would 
support this claim, but that there is no nat- 
ural obligation here. Should you find that 
this money was paid under this ordinance, 
I do not understand there is any question 
about that 

(2) "The plaintiffs cannot recover if they 
paid voluntarily, without duress or compul- 
sion." I refuse to give you that charge. It 
seems to me that if any one man pays the 
city government money which he supposes 
due when it was not due, that that is just 
the case contemplated by the Code when it 
says that in case of error he may recover 
it back. Therefore I refuse that charge. 

(3) "That all amoulits paid by them over 
three years from the beginning of this suit, 
is barred by prescription." I refuse to 
charge that. 

(4) "The allegations of the petition being 
that said money was collected illegally by 
duress and compulsion, then the whole claim 
is barred by the prescription of one year 
as a quasi offence." That is a question of 
law which has been given by the court. I 
have given the best examination that I could 
to it, and shall rule upon it, subject to the 
parties against whom my ruling is, to make 
his application for a new trial before me, 
when I will hear them very fully. It seem- 
ed to me yesterday that that objection was 
a valid one, that it was a quasi offence, but 
the more I have examined it, the more I 
doubt The language of the Code is, that 
the action that is. prescribed springing up 
by a quasi offence shall be an action for 
damages resulting from the quasi offence, 
and I find that this action, which is for mon- 
ey paid, is really an action for damages. It 
is in one sense an action for damages, but 
I very much doubt it is such an action for 
damages as that article of the Code con- 
templates. Then the pleadings here are very 
peculiar. The substance of this petition of 
the plaintiff's is for money had and received 
—money paid in error, but he puts in one 
expression, that it was paid under duress. 
Now, ordinarily there is no doubt of the 
principle that the plaintiff is bound by his 
own petition as far as the cause of action 
goes, its characteristics and consequences 
that fiow from it; but in this case there is 
one pleading put in by the defendant, and 
that is an anomaly. I think he has plead- 
ed, first, a general denial; and secondly, he 
pleads among other things that these 
amounts, if eve? paid, were paid willingly 
and without, duress, and then he proceeds 
in the same answer, to plead that the claim 
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of the plaintiffs is barred by prescription. 
Now it seems to me that holding this plea 
before the court, he is at least bound by 
the whole of it, and that if be has seen fit to 
put in a special plea here along with his plea 
of prescription, he must take both logother. 
and he denies there was any duress; there- 
fore I charge you that if you find this mon- 
ey was paid, although it was more than a 
year, or more than three years, I say to you 
that the plea of prescription, as set up in this 
answer, cannot be sustained, even if you 
could find that the money was paid more 
than one or three years ago. That would 
not discharge the defendants. I do not see, 
then, that you have anything to consider ex- 
cepting the amounts paid and the times 
they were paid, because, although I do not 
think that the parties would be entitled to 
interest until judicial demand; but you will 
Jiave to look and see from the admission 
how much is conceded here, as it was by 
agreement it was paid. Then it seems to 
me if you find that the amounts stated were 
paid under the allegations in these plead- 
ings, it is your duty to find a verdict for 
the plaintiffs in each case for that amount, 
leaving the questions of law to be determin- 
ed by the court. I will now add to what I 
have already stated to you in the third 
charge, and charge you that a natural obli- 
gation to pay, even where the payment was 
in error, would prevent a pai-ty from having 
the right to pay it back, but I will state to 
you that in this case the payment (as I un- 
derstand it to be conceded), was under this 
oi'dinance, which was entirely void. 

The counsel for the city asks me to leave 
all questions of fact to you. That is emi- 
nently proper, but do not allow yourselves 
to get confused by that expression, because 
I do not see in this case any room for dif- 
ference as to what the facts are. But now 
I say that you have heard the evidence and 
admissions, and if you find as a fact that 
the money was paid by the agents of these 
steamboat companies under this ordinance 
which has been read to you, and which the 
court tells you the supreme court of the 
United States have decided to be void, and 
of no effect, and which this court declares 
of no effect; if you find as a fact that this 
money was paid under that ordinance, there 
was no natural obligations, and no obliga- 
tion of any sort on the part of these people 
to pay. Therefore, if you find that this 
money was paid under that ordinance, they 
have a right to recover. There will be a 
necessity for two verdicts, the two cases be- 
ing submitted at the same time. 

The verdicts in both cases were for plaintiffs. 



JOHN LAND, The (The D. M. HALL v.). 
See Case No. 3,939. 

JOHN LAUGHLIN, The (GRIPFENBEBG 
v.). See Case No. 5,81L 



Case nSTo. 7,355. 

The JOHN L. DIMMIOK. 

[3 Ware, 196; i 9 Am. Law Reg. 224.] 

District Court, D. Maine. Sept., 1858. 

Seamen — Double "Wages — Short Allowance — 

BuEACH of Conthact— Obligations of 

THE Master — Liex. 

1. To entitle seamen to double wapes, under 
the act of congress, July, 1790, c. 29, § 9 [1 
Stat. 135], on account of being put on short al- 
lowance of provisions, both the conditions men- 
tioned in the act must concur, the vessel must 
have left her last port with a less amount of pro- 
visions than is required by the act, and the crew 
must have actually been put on short allowance 
during the voyage. 

2. The statute is in its nature a penal law, 
and is not to be enlarged by construction beyond 
the natural and obvious meaning of its terms. 

3. To bring a case within the statute, the short 
allowance must be during the passage of the ves- 
sel, and before she arrived at her port of destina- 
tion. 

4. TVhen the crew is put on short allowance 
without necessity, in a ease not within the act 
of congress, there is a wrong in breach of eon- 
tract, and a remedy will be given by a court of 
admiralty, in the form of additional wages. 

5. It is a well-understood term of contract, 
that the crew, during the period of their service, 
shall be furnished with provisions by the own- 
ers, sufBcieut in amount and of a suitable quali- 
ty; and to refuse such a supply, without necessi- 
ty, is as much a breach of the contract as to re- 
fuse payment of their wages, though this obliga- 
tion is not expressed in the written or printed 
contract 

6. When the ship was lying in the bay of Mo- 
bile four months, waiting for cargo, and the 
usual supply of provisions from the ship's store 
were withheld, the crew being required to fur- 
nish themselves, by taking oysters from the oys- 
ter-beds, when the state of the weather permit- 
ted it to be done, and the supply being insuffi- 
cient in quantity, they were held to be entitled 
to additional wages. 

7. The daily allowance to seamen, in the mer- 
chant service, ought to be equivalent to the navy 
ration, 

8. The general rule of the maritime law is that 
the ship is liable, in specie, for all the obliga- 
tions of the master, whether arising ex con- 
tractu or ex delicto, resulting from acts done in 
the exercise and within the proper scope of his 
authority as master. 

In admiralty. 

Gen. Fessenden and D. W. Fessenden, for 
libellant 
Shepley & Dana, for respondents. 

WARE, District Judge. This is a libel in 
rem., claiming extra wages, on the groimd 
of an alleged short allowance of provisions. 
The libellant shipped on board of the John 
L. Dimmick, on the sixth of Novembei', 1857, 
for a voyage from Portland to Mobile, thence 
to one or more ports in Europe, and thence 
back to her port of discharge in the United 
States, for wages at the rate of 518 per 
month. The ship arrived at Mobile on the 28th 
of November, and lay there, before proceed- 
ing to Havre, till the 7th of May, 1858, about 
six months. The first week after her ar- 

1 [Reported by George F. Emery, Esq.] 
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rival, the crew were employed in discliar- 
ging her outward cargo, and in other work 
on the vessel; and np to this time we have 
no complaint of the provisions. After these 
services were performed, the ship remained 
lying at anchor in the bay, about fifteen or 
twenty miles from the city, waiting for 
freight, until the last days of March, or the 
first of April, a period of about foxur months. 
They were then informed that they would not 
farther have served to them their usual al- 
lowance of food from the ship's stores, but 
they were to live on oysters; and these were 
to be procured, as it subsequently appeared, 
by themselves. It seems that these shell-fish 
are found in great abundance in that bay, 
and of a superior quality, and are taken with 
great facility. It is stated by some of the 
witnesses, that it is not unusual for vessels 
lying there to be supplied with oysters, in 
part, at least, instead of ordinary ship fare. 
From this time, for about four months, and 
till they began to take in cargo, according 
to all the libellant's witn^ses, their prin- 
cipal food was oystere, with the usual al- 
lowance of bread, and a small quantiiy of 
flour and potatoes and turnips to cook with 
them. The crew went themselves, in the 
ship's boats, to the oyster banks to procure 
them, and brought them on board to the 
amount of sixteen or twenty barrels at a 
time. From this time to about the first of 
April, when they began to take in cargo, 
oysters were the staple article of their food, 
and nearly, if not entirely, the only article 
of animal food, except when the state of the 
weather prevented them from obtaining a 
supply. Then they had the usual ship fare 
of salted meat served out to them; once, and 
only once, during the four months, their table 
was spread with fresh meat This was at 
Christmas. For at least two-thirds of the 
time, if not more, their food, for morning, 
noon, and night, was oysters, boiled with a 
little flour and potatoes or turnips. Three 
or four times during the four months they 
had beans, and about as many rice. Twice 
a week they had two small cakes baked for 
them, of soft bread, a specimen of which 
was brought into court, and one of them al- 
lowed for breakfast and one for dinner, in- 
stead of the allowance of ship bread. Most 
men, imless of a very quiescent temper, would 
have been dissatisfied with the sameness of 
this diet; but these men complained most 
of the insufiicient quantity. They had not 
enough to satisfy the cravings of nature, 
and some of the witnesses say that not un- 
frequently they left the table as hungry as 
they went to it When, for want of oysters, 
salt meat was allowed, it was, according to 
the testimony of the cook and the inen, given 
with a sparing hand, not much exceeding 
half a pound a day. Twice the men went 
aft in a body, to complain to the (Japtain. The 
first time they did not see him, though he 
was in the cabin. The second time they car- 
ried with them their breakfast of oysters, and 



asked him if he thought it enough. He said 
no; but if they did not open more, he would 
have them called at four o'clock, instead of 
from five to six, the usual hour of rising. 

What constitutes a full or short allowance 
in the merchant service, is not fixed by the 
law. In the want of such a rtle, the courts 
have thought that it ought to be equivalent 
to the navy ration. That is fixed at one 
pound of meat and fourteen ounces of hard 
bread, with one quarter of an ounce of 'tea, 
or one ounce of coffee or cocoa, and an addi> 
tion of other farinaceous or vegetable food, 
as rice, peas or beans, or dried ficuit It is a 
liberal allowance for a hearty, hard-laboring 
man. If the witnesses of tlie libellant are 
to be believed,* the allowance to this crew 
was far below the navy ration. The case of 
a short allowance is then clearly made out, 
unless this testimony is overcome by that of- 
fcired by the claimant Two witnesses were 
examined on this point, the mate and the 
steward. They appeared not im willing to 
give a coloring to their testimony favorable 
to the owners. But when fairly examined, 
their testimony, I think, leaves the case about 
where it stands on that for the libellant. The 
credit of his witnesses is rather confirmed 
than impaired, and it may be added that 
they gave their testimony with a degree of 
coolness, deliberation, and apparent freedom 
from prejudice and passion, unusual in such 
cases. It ought, also, not to be forgotten, 
that during the whole of this four months 
of short allowance, there was no insubordina- 
tion; the crew were imiformly obedient and 
submissive, with no appearance or pretence 
of even disrespectful language or behavior 
on their part, except in a single instance 
towards the mate, which is the subject of 
another suit now pending in court There is 
one part of the mate's testimony that calls 
for attention, as it serves, if true, to explain 
and extenuate any complaint of this exclu- 
sive diet on oysters. He says that before the 
crew were put on this diet they were consult- 
ed by him, the whole crew being present, 
and that they unanimously expressed a pref- 
erence to have oysters rather than fresh meat. 
In this I think the mate must be mistaken, 
as all the other witnesses say, including the 
steward, that they never heard anything of 
the kind until they heard it from the mate 
in the court-room. 

Upon these facts, the claimant has brought 
a libel claiming double wages, under the act 
of congress, of July, 1790, chap. 29, sec. 9, 
for the period of four months, while the crew 
were on short allowance. That act provides 
that every ship or vessel of 150 tons burthen, 
or more, bound on a voyage across the At- 
lantic, shall, on leaving her last port, have 
on board, under deck, 60 gallons of water, 
100 pounds of salted , flesh meat, and 100 
pounds of ship bread, for each and every per- 
son on board, besides such other stores as 
may be put on board by the master or any 
passengers, and in, a like proportion for a 
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longer or shorter voyage, and In defatilt of 
this supply, if the crew are put on short al- 
lowance during the voyage, the seamen shall 
be paid double wages for the period of such 
short allowance. This act appears to me to 
bear on its face the character of a penal stat- 
ute. It does not change the nature of the 
ease that the penalty is given to the seamen. 
It is, therefore, like other penal laws, to re- 
ceive a strict construction. The two facts of 
a deficient supply and an actual short allow- 
ance are connected in the act by a copulative 
and not disjunctive word. Both must, there- 
fore, concur to constitufe the quasi misde- 
meanor, which is visited with the penalty. 
The Childe Harold [Case No. 2,676]; The 
Mary [Id. 9,191]. The first inquiry then, is, 
was there a deficient supply on board' when 
the ship sailed? The last port from which 
she sailed, before the short allowance, was 
Portland, and her port of destination, Mo- 
bile. Now, I think it is satisfactorily Shown 
that the ship on sailing had as large a sup- 
ply of provisions as the law requires for such 
a voyage. One of the facts, therefore, does 
not exist, which is necessary to make up the 
delinquency. It is true, as argued by the 
libellant's counsel, that if the provision is 
withheld from the crew, it is to them, for 
whose benefit the law was made, the same 
grievance as if the provisions were not there. 
Still, in the construction of a penal statute, 
where the law makes two acts necessary to 
complete the fault, it is a bold step for a 
court to say that it shall be completed by 
one. But, if this were done, there is another 
difliculty behind, which appears to me to be 
not easily overcome. The short allowance, 
to bring the case within the statute, must 
be during the voyage- Now, when was the 
voyage ended? Within the meaning of this 
act of congress, it was, I think, on her ar- 
rival at Mobile. A voyage, in the most com- 
mon and familiar acceptation of the word, is 
the transit from -one place or port to another, 
and I think that the meaning intended by the 
law-makers of this law. The object of the 
legislature in requiring a given amount of 
provisions, proportionate to the ordinary du- 
i-ation of the passage, was to prevent that ter- 
rible calamity, a famine at sea. This is, at 
least, one of the most common meanings of 
the word, and is, I think, its meaning in this 
statute. The short allowance did not com- 
mence until one week after the arrival at 
Mobile, and not until the discharge of her 
outward cargo. My opinion, therefore, is, 
that this libel cannot be maintained for the 
statute penalty. But does it follow that the 
seaman is without remedy for a great wrong? 
I think not. 

This statute penalty does not, and was not 
intended to, affect the mutual rights and obli- 
gations of the parties resulting from the na- 
ture of the contract. What are these within 
its fair meaning? The seaman engages to 
render faithfully all the services that pertain 
to the navigation of the ship, and all those 



that are naturally or by custom incident to 
that duty, as the making some slight repara- 
tions of the ship in calking or painting the 
deck or other part of the vessel, which is oc- 
casionally required, and, also, in the loading 
and unloading the cargo, according to the 
custom of the ti-ade in which she is engaged. 
But it has never, to my knowledge, been con- 
sidered an incident to their general duty as 
mariners to occupy their time, while lying in 
port, in procuring provisions for the ship's 
use, either by fishing or otherwise. On the 
other hand the seamen stipulate for and the 
owners promise to pay the agreed wages. 
This stipulation and promise is embodied in 
the written contract. But there is always 
implied another stipulation and promise, 
though not put in writing, that provisions 
for the board of the crew shall be furnished 
by the master and owners, and that these 
shall be served out to^ them in sufficient 
amount and of suitable quality. This proviso 
Is just as binding on the owners as the writ- 
ten promise to pay their wages. To with- 
hold from them an adequate supply, or to- 
furnish food that is unwholesome, or of an 
unsuitable quality, is just as much a fraud in 
the contract, as it would be to pay them their 
wages in clipped coin or depreciated bank 
bills. I am unable to see the ground on 
which a distinction can be made between one 
and the other. If it be a manifest wrong and 
fraud on the conti-aet, it would be a reproach 
to the law not to furnish a remedy. What 
difficulties might present themselves in the 
refined and subtle technicalities of the com- 
mon law it is unnecessary here to inquire. 
The wrong is not beyond the remedies of a 
court, professing, like the admiralty, to de- 
cide ex aequo et bono, on enlarged principles 
of natural equity and the universal justice. 

The seamen's contract so obviously in- 
cludes board that it may be deemed unneces- 
sary to refer to authorities in support of 
this. But the old sea laws were curiously 
directory on this as well as on other sub- 
jects. The Conselato del Mare (chapter 145> 
obliges the master to give the seamen meat 
three times a week, that is Sunday, Tues- 
day, and Thursday, and wine every moi'ning 
and afternoon, and to double their rations 
on festival days. And if during the voyage 
he is in want of provisions or other neces- 
saries, and if he is without money, the ship 
is bound. Chapter 239. And it seems that 
they were purchased on the credit of the 
ship solely, for if that was lost the creditor 
lost his debt. But this is a libel in rem 
against the vessel, and it is argued that 
even admitting there is a wrong for which 
the seamen are entitled to a remedy, that it 
is one for which neither the owners nor the 
ship are liable; that when the owners have 
put on board the vessel provisions to the 
amount and of the quality required, if the 
master unnecessarily puts the men on short 
allowance, this is- his own personal delin- 
quency, for which he alone is responsible. 
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The general rule is that the owners are re- 
sponsible for the acts of the master done in 
his character of master, and within the 
scope of his authority as such. "Omnia fac- 
ta magistri debet prestare qui eum prae- 
posuit" (Dig. 14, I. 1, § 5); "ejus rei nomine 
cujus ibi praepositus fuerit" (Dig. 14, I. § 
7). This is the language of the Roman law, 
and the word facta, acts, include both the 
contract and faults or torts of the master 
committed in the transaction and manage- 
ment of the business within the legitimate 
range of his authority. For though faults, 
lilie crimes, are in their nature personal, 
and imputable only to the delinquent indi- 
vidual, yet, says the jurisconsult, the exer- 
citor of a ship and the institor of a shop or 
store is considered as in some measure cul- 
pable for employing an unsuitable man for 
his business. "Aliquatenus culpae reus est, 
quod opera malorum hominum uteretur, ideo 
quasi ex maleficio teneri videtur." ■ Dig. 44, 
VII. 5, § 6; Inst. IV. 5, § 3. The law of 
France precisely agrees with the Roman 
law. The 21Gth article of the Code de Com- 
merce provides that the owners are civilly 
i-esponsible for the acts of the captain in 
what relates to the ship or the voyage. 
"Tout proprietaire est civilement responsi- 
ble des faits du capitaine pour ce qui est 
relatif au navire et a I'expedition." And 
the commentators explain the word faits— 
a.ets— as a generic term, which includes des 
fautes et des engagemens, faults and con- 
tracts. Emerig. Contrats a la Grosse, c. 4, 
§ 2, by Boulay Paty. And this is in perfect 
conformity with the ancient and well-estab- 
lished maritime law of Europe. The Con- 
solato del Mare (chapter 77) provides that 
the captain shall be liable for any damage 
done to merchandise by. bad storage, and 
adds, that "in all damages mentioned above, 
and in all those which shall be mentioned 
in the chapters of the sea, which the ship 
ought to pay, the captain is bound for his 
part, and each part owner for his part. 
The ship is liable, but has its remedy over 
against the person who is guilty of the 
fault" 

The law of this country, as to the liabil- 
ity of owners for the acts of the master, 
as I understand it, is the same as the gen- 
eral maritime law of the world. And it 
stands on the general principles of the law 
of agency. The principal is always respon- 
sible to third persons for the acts of his 
agent, for his faults, his acts of misfaisanee 
or nonfaisance, committed in the transac- 
tions of the business confided to him, as 
well as for his own contracts. Story, Ag. 
§ 432. It is, without question, entirely with- 
in the scope of the master's authority to di- 
rect and regulate the allowance of provi- 
sions for the crew. In doing this, he acts 
strictly within the limits of his powers. If 
he puts the crew on short allowance during 
the voyage, and the vessel was not, when 
she sailed, provided with the required 



amount of provisions, the act of congress 
determines the nature and the extent of the 
indemnity to the crew. They shall be al- 
lowed and paid double wages, and the pen- 
ally may be recovered with the stipulated 
wages. The seamen have the same reme- 
dies for both against the masters, owners, 
and the ship. If he puts them on short al- 
lowance in a case that does not fall within , 
the statute, as when the vessel has been 
supplied with the amount of provisions re- . 
quired, or when the vessel is not at sea on 
the voyage, but lying in port, or if he pro- 
vides for them food of an unwholesome or 
unsuitable quality, and that without neces- 
sity, it seems to me to be not only an in- 
jury to the crew in the nature of a tort or 
nonfeasance, as it appears to have strucic 
Judge Betts in the case of The Childe Har- 
old [supra], but, also, a plain breach of the 
well-understood terms of the contract hy 
the authorized agent of the owners, for 
which they are answerable on the ordinary 
principle of the law of agency. And as this 
was au economy practiced by the captain 
for the benefit of the ship and owners, and 
at the expense of the crew, it is most equi- 
table that the ship's owners should pay for 
it. The crew had not only cause to com- 
plain of the insufficiency of their allow- 
ance, but for being restricted almost exclu- 
sively to a single article of animal food, and 
for part of the time, one or two weeks after 
the oysters had, from the heat of the weath- 
er, become unwholesome, and absolutely un- 
fit for food at all. 

I allow, under the circumstances of the 
case, to tlae libellant, two months additional 
wages, one-half the time the crew were on 
short allowance. Decree §36 damages and 
costs. 
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The JOHN LOWE. 

[2 Ben. 394.] i 

District Court, E. D. New York. April, 186S. 

CltAiji fob Repairs— Stale Claim. 

Where repairs were furnished in April, 1866, 
at New Brunswick, N. J., to a canal-boat, whose 
owner resided at Albany, N. Y.; and no steps 
were taken to enforce a lien upon the boat for 
the repairs, until August, 1867, although the ves- 
sel was several times at New Brunswick in the in- 
tervening period ; and where the then owner, aft- 
er tlie repairs were made, had mortgaged the 
boat, and she was sold, under that mortgage, to 
a bona fide purchaser, who claimed her in the 
suit brought to enforce the material-man's lien: 
Held, that the lien had been lost by the failure 
of the libellant to enforce it for so long a pe- 
riod. 

[Cited in Griswold v. The Nevada^ Case No. 
5,839; The Sarah J. Weed, Id. 12,350.] 

In admiralty. 

BENEDICT, District Judge. This action Is 
brought by Lewis H. Hoagland, to enforce an 

. 1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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alleged lien upon the canal-boat John Lowe, 
for a bill of repairs furnished to that vessel 
at the port of New Brunswick, N. J,, in 
April, 1866. It is not disputed that the re- 
pau's were done upon the request of the 
owner who was then master, and that the 
vessel was a vessel foreign to the port where 
she was repaix-ed— nor is it contended that 
they were not necessary. But it is contend- 
ed, first, that the work was done upon the 
personal credit of the owner exclusively, and 
not upon the credit of the vessel, and conse- 
quently no hen was created; second, that if 
a lien did exist, it has been lost by laches. 

It is unnecessary to determine the fii-st of 
these defences, as I am of the opinion that 
the latter must prevail. It appears that the 
vessel was an Erie Canal boat, enrolled at 
New York, and her owner resided at Albany, 
in this state. ji.t the time of the repairs she 
was engaged in making a trip through the 
Karitan Canal, and was at New Brunswick 
several times after incurring the debt in 
question. No steps were taken to enforce 
the lien during that season— nor during the 
winter— nor until August of the next season. 
In the spring of 1866, the vessel was mort- 
gaged by her owner to one Griffin, who sub- 
sequently, and before the commencement of 
this action, sold her, under the mortgage, to 
the present claimant, who is a bona, fide pur- 
chaser for value without notice of the exist- 
ence of any such outstanding demand. 

It also appeai-s that the libellant saw the 
vessel once certainly in New Brunswick, 
after the time when the repairs were done, 
nnU not since; but it does not appear that 
any steps were taken by the libellant to find 
the vessel during the period between her last 
visit to New Brimswick and the bringing of 
liis suit. When his suit was commenced, the 
vessel appears to have been found without 
difficulty, and there is no evidence in the 
ease indicating any effort to keep her out of 
the way. 

Upon such a state of facts, it must be pre- 
sumed that with proper effort the vessel 
could have been foimd at any time, either at 
the place of her enrollment, or the residence 
of her owner, or upon the Brie Canal, where 
she is proved to have been employed after 
her last visit to New Brunswick. 

When the nearness of the latter port to 
the port of New York is considered, and tak- 
ing into view the habits of these boats and 
the nature of their employment, I am of the 
opinion that in the absence of special cir- 
cumstances, and as against a bona, fide pur- 
chaser, the allowing a season to end, a win- 
ter to pass, and a new season to begin, with- 
out any effort to find the vessel for the pur- 
pose of enforcing the lien, should be held 
to be a waiver of it. A decree must accord- 
ingly be made dismissing the libel— but it 
will be without costs. 



JOECN L. STEPHENS, The (MORRISON v.). 
See Case No. 9,847. 



Case No, 7,357. 

The JOHN MARTIN. 

[2 Abb. U. S. 172.3 1 

District Court, E. D. Michigan. April Term, 
1870. 

Seamen — Desertion — Forfeituhe of Wages. 

1. A tug-hoat -was engaged in towing vessels 
between Lake Erie and Lake Huron. During a 
trip, when the tug was off Detroit, the engineer, 
who was verbally hired by the month, and whose 
time was not up, demanded to be landed at that 
place, saying he had a better offer. The master 
refused, whereupon the engineer left his post of 
duty and did not return to it. Upon the re- 
turn of the tug he was put ashore at Detroit, 
Held, that tiiis was a case of desertion, and that 
the engineer by his conduct had forfeited all 
wages due to him. 

[Followed in The Magnet, Case No. 8,955. 
Cited in The J. F. Card, 43 Fed. 93.] 

[2. Cited in The Balize, Case No. 809, to the 
point that the court may, in its discretion, alle- 
viate the rigor of the general rule, and, in view 
of mitigating circumstances, -may impose a less 
penalty lian that of entire forfeiture of wages.] 

3. A tug, engaged in towing vessels between 
Lake Erie and Lake Huron, is not a vessel 
bound to "a port in any other than an adjoining 
state," or to "any foreign port," within the 
meaning of section 5 of the act of 1790 (1 Stat. 
133),— prescribing the Iiind of contract to be en- 
tered into laetween master and mariner. 

rCited in Worth v. The Lioness No. 2, 3 Fed. 
925.] 

4. The term "\oyage," as applied to vessels 
engaged in foreign and inter-state commerce 
within the meaning of the maritime law, is not 
applicable to a tug, making short trips from one 
body of water to another. 

5. Section 5 of the act of 1790 (1 Stat. 133), 
and section 25 of the act of 1856 (11 Stat. 62), 
relating to the desertion of mariners, — must be 
construed together as statutes in pari materia. 
They do not repeal the maritime law of deser- 
tion. 

6. An offer by an engineer, who has disobeyed 
orders and deserted, made five or sis weeks after 
such desertion, to return, is not made within a 
reasonable time. 

7. Where tht statutory penalty for desertion 
is invoked, there must be statutory proof; other- 
wise it is not required. 

Hearing upon a libel in admiralty. This 
was a libel in rem, for wages. The libel 
alleged tbat the libelant was hired and 
shipped in March, 1868, to serve as engineer 
on board the tug for one hundred dollars per 
month wages; that he entered into such 
service on March 16, 1868, and served until 
September 23, of the same year, and claims 
a balance due of one hundred and twenty- 
nine dollars and ninety-six cents. The an- 
swer of William Livingstone, Junior, and 
other claimants, admitted the employment 
of libelant "on board of said tug as engineer, 
and at the rate of one hundred dollars per 
month, as alleged in the first article of said 
libel;" alleged that the agreement of libelant 
was to serve the entire season of navigation 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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of 186S; denied that libelant "well and faith- 
fully performed his duty on board the tug; 
and denied also that there is due to libelant 
the balance claimed, or any sum whatever. 
The answer further alleged disobedience by 
the libelant of the lawful commands of the 
master of the tug, and desertion; and claim- 
ed damages in loss of time and business in 
consequence of such disobedience and deser- 
tion, in the sum of two hundred dollars, and 
in the further sum of two hundred and fifty 
dollars for injuries to the engine of the tug, 
occasioned by the incompetency of the engi- 
neer the owners were obliged to employ for 
want of a competent one at hand or within 
their reach to talje the place of libelant. 

A. Russell, for libelant. 
Moore & Griffin, for daimants. 

LONGYEAR, District Judge. The proofs 
as to what the contract was, and in relation 
to the time of actual service, entirely agree 
as to the wages per month, and as to when 
the service- commenced and when it ended, 
and entirely accord with the allegations in 
the libel. As to what the contract was in 
relation to the terms of service, whether it 
was a simple hiring at one hundred dollars 
per month, indefinite as to the length of time 
it was to continue, or whether it was a pai-t 
of the agi'eement that the libelant should 
serve the entire season of navigation, as al- 
leged in the answer, the testimony is con- 
tradictory. 

The proofs upon this point stand entire- 
ly upon the unsupported testimony of Wil- 
liam Livingstone, Jr., one of the claimants, 
on the one side, and of the libelant, on the 
other. Neither is corroborated, and as both 
stand before the court on an equal footing 
as to hiterest and credibility, the testimony 
of the one exactly balances that of the other. 
This allegation, therefore, as to length of 
time libelant was to serve, is not made out, 
and the contract must stand as set up in the 
libel: viz: a hiring at one hundred dollars 
per month, indefinite as to time of service be- 
yond what those terms signify. Those terms 
signify: 1. A hiring for one month at least, 
2. If the service is continued beyond the 
month without any new agreement, it will 
be implied that it is at the same wages, and 
of course for another complete month, and 
so on from month to month. Such, then, was 
the. agreement. 

Under this agreement, libelant served from 
March 16, 1868, to September 23, 1868, both 
days inclusive, five months and eight days, 
which, at one hundred dollars per month, 
amounts to sis: hundred and twenty-six dol- 
lars and sixty-six cents. Libelant aclmowl- 
edges the receipt of five hundred and ten 
doUars, which leaves a balance of one hun- 
dred and sixteen dollars and sixty-six cents, 
which amount, with Interest from September 
23, 1868, to date of decree, the libelant i^s en- 
titled to recover, unless he is debarred of 
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the same by the matters set up and proven 
by the respondents. 

It appears in the proofs that the tug did 
not go into commission until Aprfl 21, 1868, 
a month and six days after the service of 
libelant commenced; and it is claimed thajt 
for that time libelant has no lien for his 
wages, his daim, if any, being against the 
owners in person, and not against the tug. 
There is no allegation in the answer on 
which to found this claim, and it must there- 
fore be disregarded. 

In this view of the question, it is of course 
unnecessary to consider what would have 
been its efiEect if it had been set up. The de- 
fense set up is forfeitm'e of wages, in con- 
sequence of disobedience of orders and de- 
sertion. It appears that the tug was enga- 
ged in towing vessels between Lakes Erie 
and Huron, and that on September 23, 1S6S, 
as the tug was coming down with a tow 
from Lake Huron, on its way to Lake Erie, 
as she was approaching Detroit, and some 
two or three miles distant, libelant came to 
the master, and asked him if he was going 
to stop at Detroit, and said he had to get off 
there, as he had had a better offer. On be- 
ing told by the master that he should not 
stop at Detroit, libelant said the boat should 
not pass Detroit; that he would stop the en- 
gine; but did not carry his threat into exe- 
cution. He and the master had some words. 
The master called the mate and one of the 
men as witnesses, and said to libelant, "I 
want the boat to go through to Lake Erie- 
stop her at your peril," Then libelant went 
to his room, and the tug went on with its 
tow to Lake Erie, the second engineer work- 
ing the engine. Did not stop at Lake Erie 
to look for a tow, but came back light, on 
account of the difficulty with libelant, and 
landed him at Detroit. Another engineer 
was found and employed within two or three 
hours, and the tug went on to Lake Huron, 
and the next day procured a tow down. 

Libelant testifies that one reason of his 
leaving was, that from March to September 
he had no change of bed-dothes, and the 
tug was an old boat. The master and own- 
er both testify, that they never before heard 
any fault found by libelant with his bed or 
board on the tug. The only reason he gave 
for quitting was that he had a better Job. 

Livingstone testifies that libelant came to 
him for his pay twice— once next day after 
he quit, and once some five or six weeks aft- 
erwards, and was refused on both occasions, 
for the reason that he quit as he did. Libel- 
ant testifies that when he went for his pay, 
and was refused, he offered to return to the 
boat, but does not state on which occasion. 
Livingstone says it was on the second -occa- 
sion, and after libelant had lost the situation 
he left the tug to obtain. 

Up to the time libelant demanded to be 
put ashore at Detroit, as above stated, i^e 
had always obeyed orders and performed his 
duties wdL The earnings of the tug about 
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that time were about one hundred and fifty 
dollars per day. No shipping articles were 
signed by libelant, and the agreement was 
not in writing; no entry of the desertion 
was made upon the log-book or list of the 
crew, nor were any of the statutory formali- 
ties observed; and therefore the defense of 
deserting must be made out, if at all, under 
the maritime law, independent of the stat- 
utes upon the subject. 

It is daimed, on. behalf of libelant, that de- 
sertion is a statutory offense, and can be 
proved only in the manner and form pre- 
scribed by statute; or in other words, that 
the statutes upon this subject have by impli- 
cation repealed the maritime law of deser- 
tion. 

In regard to repeal of laws by implication, 
the rule is this: that a general statute, with- 
out an express repealing clause, wiU not re- 
peal an existing law upon the same subject, 
unless the two are irreconcilably inconsist- 
ent The leaning of courts is against the 
doctrine. The two laws will be reconciled, 
if possible, so that both may stand. Seug. 
St. Const. Law, 123, 126. 

Now, by the maritime law, briefly stated, 
desertion, to work a forfeiture of wages, 
must be not only an absence without leave, 
or in disobedience of orders, but with the 
intention not to return— to abandon the ves- 
sel and the service. Cloutman v. Timison 
[Case No. 2,907]; 1 Conk. Adm. 129. 

By the statute (Act 1790, 1 Stat 133, § 5), a 
forfeiture of wages is worked by an absence 
without leave for forty-eight hours at one 
time, whether it was with or without the in- 
tention to return. The statute also imposes 
additional penalties, viz: forfeiture of the 
seaman's goods and chattels, and payment of 
damages. 

There is no inconsistency in these two laws. 
By both, the absence must be without leave, 
and all antecedent wages and advances are 
forfeited. If the intention not to return ex- 
ists, and forfeiture of wages alone is sought, 
then the maritime law is sufficient, and may 
be resorted to; but if such intention cannot 
be shown, and an absence of forty-eight hours 
at one time can be; or if a forfeiture of goods 
and chattels and payment of damages is 
sought in addition to forfeiture of wages, then 
a statutory desertion must be made out; or, 
in other words, there is both a statute deser- 
tion and desertion by the maritime law. If 
the former is relied on, then the statutory 
proof must be made; otherwise, not 

It is true that the contrary doctrine was 
held for a number of years by some of the 
federal courts, particularly by the district 
courts for the Southern district of New York 
and Eastern district of Pennsylvania, as ap- 
pears by the cases cited by the learned counsel 
for libelant, and other cases. See The Cad- 
mus [Case No. 2,280]; The Martha [Id. 9,- 
144]; The Mizabeth Frith [Id. 4,361]; The 
Union [Id. 14,347], Also, Wood v. The Nim- 
rod [Id. 17,950]; Snell v. Tbe Indei^eudence 



[Id. 13,139]; Knagg v. Goldsmith [Id. 7,872]. 

I think it will be found that nearly, if not 
quite all the decisions upon the point, hold the 
doctrine here contended for, and even Judge 
Betts, who made the decisions above cited 
[The Cadmus, The Martha, The Elizabeth 
Frith, The Union], some ten years after the 
last of those decisions was made, came around 
squarely upon this doctrine, and in the case 
of The Osceola [Case No. 10,602], made use of 
the following language: "The statutory evi- 
dence is necessary to convict a seaman of a 
desertion which carries a forfeiture of wages 
when not shown to be willful, and with in- 
tention not to return to the vessel. The de- 
sertion punished as an offense by the maritime 
law, is defined in the same terms, and estab- 
lished by the same process, as it was prior 
to the act of July 20, 1790." And I think it 
may be considered the established doctrine, by 
authority as well as on principle, that the act 
of 1790 did not repeal the maritime law of 
desertion. See 2 Pars. Shipp. &: Adm. pp. 102, 
103, note 2; 1 Conk. Adm. 129, 131; 3 Kent 
Comm. 198; Cloutman v. Tunison [supra]; 
CofHn V.Jenkins [Case No. 2,948]; The Cadmus 
V. Matthews [Id. 2,282]; The Union v. Jan- 
sen [Id. 14,348]; Burton v. Salter [Id. 2,218]; 
The Rovena [Id. 12,090]; Piehl v. Balchen 
[Id. 11,137]; The Swallow [Id. 13,664]; The 
Crusader [Id. 3,456]; Jameson v. The Regu- 
lus [Id. 7,198]. 

But there is another fatal objection to the 
proposition under considei-ation as applicable 
to the present case. The seamen or mariners 
who are liable to the statutory forfeiture are 
described in section 5 of the act of 1790 as 
follows: "Any seaman or mariner who shall 
have subscribed such contract as is herein- 
before described." 

The cases in which such contract is re- 
quired, and the natm^e of the contract, are 
prescribed in the first sentences of the act, in 
the following words: "Every master or com- 
mander of any ship or vessel bound from a 
port of the United States to any foreign port, 
or of any ship or vessel of the burden of fifty 
tons or upward, bound from a port in one 
state to a port in any other than an adjoining 
state, shall, before he proceed on such voyage, 
make an agreement in writing or in print, 
with every seaman or mariner on board sueli 
ship or vessel, * * * declaring the voyage 
or voyages, term or terms of time for which 
such seaman or mariner shall be shipped." 

Now in this case, the vessel is a tug, en- 
gaged in towing vessels between Lakes Erie 
and Huron, through the Detroit and St Clair 
rivers, and over the St. Clair flats. She was 
from the port of Detroit, in the state of Michi- 
gan, but was not bound to "any foreign port," 
and although a vessel of upwards of fifty tons 
burden, she was not bound to a "port in any 
other than an adjoining state." She, in fact, 
was not bound to any port whatever. Her 
destination and employment was almost exclu- 
sively out upon the open water. It is true, 
in the prosecution of her occupation, she might 
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and might not run into Canadian waters, or 
stop at points on the Canadian shore for wood 
or other supplies, as it is shown that she did 
at Maiden, on September 23, on her way back 
from Lake Erie to Detroit, but clearly this 
does not bring her within the description of 
vessels to which the statute is intended to 
apply. It is said that she also frequently 
ran into waters and sometimes took her tows 
into ports in the state of Ohio; but Ohio is 
an adjoining state, and therefore not within 
the statute. 

The statute was intended to apply to vessels 
engaged in foreign commerce, and inter-state 
commerce, other than between adjoining 
states, and of course not to a case of this 
kind. See Milligan v. The B. F. Bruce [Case 
Xo. 9,602]. The act of 1856 (11 Stat. 62, § 25) 
must be construed together with the act of 
1790, in pari materia, and as constituting part 
and parcel of the same general system, and 
therefore the remarks above made in relation 
to the act of 1790 will apply with equal force 
to that of 1856. Was there, then, a desertion 
by libelant, within the meaning of the mari- 
time law? As we have already seen, ab- 
sence from the vessel without leave, and with 
the intention not to return, are essential ele- 
ments, although not all the elements of the 
offense. That these elements existed .in this 
case I think is clearly made out by the proofs. 
It cannot be said that because the master 
brought libelant to Detroit, and put him 
ashore, that therefore libelant did not quit 
without leave. It clearly appears that the 
master was compelled to do this in conse- 
quence of the conduct of the libelant, and in 
order to enable him to continue the prosecu- 
tion of the business of the tug. Beginning 
with the demand of libelant when approach- 
ing Detroit, to be put ashore, followed as it 
was by his quitting his post and going to his 
room, leaving the engine to be worked by his 
second, or not at all, and his refusal to stay 
and work the engine at Lake Erie till the tug 
could pick up a tow and bring it back, thus 
compelling the master, against his will, to 
abandon the enterprise and put back into the 
home port to obtain an engineer, and libel- 
ant's finally leaving the vessel at Detroit to 
accept an engagement, as he said, upon an- 
other vessel, constituted but one act, and that 
act is clearly desertion, so far as absence with- 
out leave, with intention not to return, is es- 
sential to make out the offense. 

But it is said that desertion can only take 
place during a voyage. This is no doubt 
correct as a general rule. The term "voy- 
age," however, as applied to vessels engaged 
in foreign and inter-state commerce within 
the meaning of the maritime law, is clearly 
inapplicable to a tug, making short trips, gen- 
erally not from port to port, but from one 
body of water to another, merely furnishing 
the motive power to other vessels themselves 
bound on a voyage, not taking on freight at 
one port and delivering it at another, but 
picking up its burdens upon the water, and 
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wherever its aid is invoked, and dropping 
them again upon the water. It would be a 
misnomer to apply the term "voyage" in the 
sense of the maritime law to such trips. 

The reason of the rule that desertion can 
take place only during a voyage, applied to 
a case like the one under consideration, re- 
sults in this: that desertion can take place 
only during the term of service agreed upon, 
whether that be for the entire season of 
navigation, or for specified time. 

But, as applied to the facts in this case, 
it can make no difference whether a trip is 
regarded as a voyage or not, because, in 
view of the position above assumed, that the 
entire conduct of libelant, commencing with 
his demand to be put ashore at Detroit, and 
endhig with his leaving the vessel, was but 
one act of desertion, the desertion did take 
place during a trip or voyage, if we choose 
so to call it. 

Notwithstanding all this, however, if libel- 
ant had, as is contended in his behalf, a 
legal right to terminate his engagement at 
any moment, and consequently to make the 
demand he did, and to enforce it as he did, 
then of course there was no desertion. 

As we have already seen, the hiring was 
by the month, and libelant left at the end 
of eight days of the month in which he left. 
An agreement to pay by the month cannot 
be construed into an agreement to pay by 
any less period. 

The monthly service and the monthly 
wages are indivisible, and both by the ad- 
miralty and the common law, if the service 
is abandoned during the month without jus- 
tifiable cause the obligation to pay for past 
services is destroyed. 

The common law courts, after a long con- 
test have, however, somewhat ameliorated 
this rule, so that they will now allow a re- 
covery for what the services are actually 
worth, not beyond the contract price, subject 
to a set-off or recoupment for damages re- 
sulting from the non-performance. 

Libelant has not chosen to adopt this 
course, however, but has chosen to arrest the 
vessel in a court of admiralty, and submit 
his rights to be decided on the principles of 
the admiralty law, and the owners insist that 
the rights shall be determined by the strict 
rules of that law- By that law, libelant had 
no right to leave till the end of the month, 
without justifiable cause. See The Swallow 
[Case No. 13.664]; 

Had he such cause? He says one reason 
of his leaving was, that his bed was not 
changed dm-ing the whole sis months and 
upwards that he was on the tug, and the tug 
was an old boat; but he made no complaint 
of that kind during the whole sis months. 
He did not give these as reasons for leaving, 
but gave another and a different reason at 
the time he left; and he did not mention it 
in his testimony as first given, although he 
was asked his reasons for leaving, I can- 
not believe, therefore, that even if the facts 
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sworn to by him existed, they constituted 
any part of the cause of his leaving. It may 
be said that the hiring being by the month, 
libelant will forfeit only his wages for the 
month in which he left. A moment's reflec- 
tion will show the unsoimdness of the posi» 
tion. The hiring being by the month, either 
party could terminate the contract at the 
end of any month; but until it was so ter- 
minated, the service was by virtue of the 
original agreement, and was one entire thing. 
But it is claimed that libelant offered to re- 
turn to the vessel and resume his position as 
engineer. An offer to return within a rea- 
sonable time, and before the place has been 
filled by another, will, as a general rule, 
avoid the forfeiture. See 2 Pars. Shipp. & 
Adm. 99, and cases cited in Nolen, 4, 6; 
also, The Philadelphia [Case No. 11,084]. 

Libelant testifies that when he called on 
the owners for his pay and was refused, he 
offered to return, but he does not state when 
this occurred. Livingstone, one of the own- 
ers, testifies that libelant called twice for his 
pay— once the next day after he left, and 
again some five or six weeks after— and that 
it was upon the last occasion that he offered 
to return. As this is not inconsistent with 
libelant's statement, it must be taken to be 
the ti'uth. This was not within a reason- 
able time, and another engineer had been en- 
gaged, and was then occupying the position. 
The forfeiture was, therefore, not avoided by 
the offer to return. 

It is ti'ue the kind of service under con- 
sideration does not call for the same rigorous 
application of the law as ocean service, be- 
cause there the consequences of desertion 
may be vastly more serious. The court may 
in its discretion alleviate the rigors of the 
general rule, and in view of mitigating circum- 
stances, may impose a less penalty than that 
of entire forfeiture of wages. But I fail to 
see any mitigating circumstances in this case. 
They are, rather, of an aggravated character. 
When the tug is in the midst of a trip, with 
several vessels in tow, and at a point, and at 
a time when it might and probably would 
cause the tug to be mulcted in damages, 
and the loss of the towage, if she should 
stop to look up another engineer, this man, 
without any previous notice, and without 
any cause other than to accomplish his own 
advantage, suddenly proposes to leave the 
vessel, and demands that the tug shall stop 
and put him ashore; and to enforce his de- 
mand, defiantly threatens to stop the en- 
gine; and when he is overawed from doing 
this by the orders and counter-threats of the 
master, he goes to his room, and refuses to, 
or at least does not further discharge his 
duties, and thus compels the master to re- 
turn and put him ashore. This seems to me 
a ease truly in which the law should be 
rigorously applied. A decree must be en- 
tered dismissing the libel, and for costs to 
claimants, to be taxed. 
[See Case No. 7,358.] 
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The JOHN MARTIN. 

[Brown, Adm. 149.] i 

District Court, B. D. Michigan. May, 1866. 

Wages— Adthokitt op Engineer — FoBFEiTanE. 

The engineer of a steamboat has no authority 
to make any alteration in the engine at the home 
port without the consent of the owner, and his 
conduct in so doing will work a forfeiture of his 
wages. 

[See The Almatia, Case No. 254.] 

Libel in personam for wages as engineer 
upon the tug John Martin, then employed in 
towing vessels upon Detroit and St Clair 
rivers. Answer that libellant, without the 
knowledge or consent of the master or owner, 
removed certain portions of the engine and 
machinery from the tug, and greatly dam- 
aged the same, whereby the tug was delayed 
at Detroit for two days, and respondent suf- 
fered damage to a greater amoimt than the 
wages claimed to be due. It appeared upon 
the trial that libellant, who was an expe- 
rienced engineer, was dissatisfied with the 
construction of the engine in some minor 
particulars, and suggested to- the master a 
change in the cut-off quadrant, and reversing 
lever that would render the engine safer 
and more manageable. The master did not 
give an express assent to the alteration, but 
made an evasive answer which libellant con- 
strued as an acquiescence. On arriving at 
Detroit, the home port of the tug and the 
residence of respondent, the boiler was found 
to need some slight repairs, and libellant, 
without consulting the owner, seized the oc- 
casion to make the alterations he had sug- 
gested, took apart certain portions of the 
engine, carried them to a founder, and was 
superintending the work when he was dis- 
covered by the owner and discharged. The 
tug was delayed more than a day, and lost 
a valuable tow. 

H. B. Brown, for libellant, contended that 
if the alteration was made in good faith, 
with the design of improving the engine, and 
libellant used reasonable skill, he ought not 
to be subjected to a forfeiture of his wages 
because he had failed to obtain the authority 
of the owner; citing 2 Hil. Torts, 473; Story, 
Bailm. §§ 429, 431, 433, 440. 

W. A. Moore, for respondent, 

WIIjKINS, District Judge. I was satisfied 
at the close of the proofs that this libel ought 
to be dismissed, but the lucid argument of 
the proctor for libellant induced me to with- 
hold a decree imtil further deliberation. 1 
believe fully the testimony of the respondent 
Pridgeon as to the rate at which libellant 
was employed as engineer of his tug, and 
also as to his loss incurred by libellant's un- 
authorized conduct in disabling the vessel 
by undertaking to remodel the engine at the 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict .Judge, and here reprinted by permission.] 
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home port, -without the consent of the owner, 
who was personally present when the vessel 
reached the wharf. The engineer's conduct 
was unexcusable, and at the season and un^ 
der the circumstances occasioned damage 
more than the amount of wages due. 

In navigating a steamboat, the engineer 
commands and controls his own department, 
hut this power cannot he extended beyond 
'the voyage. When that terminates his power 
ceases, except so far as is necessary for re- 
pairing the engine and maMng ready for 
another voyage. He has no authority to re- 
model the engine without the consent of the 
owner. That consent was not obtained in 
this case, and the act of the engineer was 
one of gross insurbordination — ^working a 
forfeiture of his wages. Libel dismissed. 

[See Case No. 7,357.] 
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Case No, 7,359. 

The JOHN M. WELCH. 

[9 Ben. 507; i 24 Int. BeV. Ree. 207.] 

District Court, B. D. New York. May 8, 1878;2 

Whakfage— Lien— Domestic Vessel— Constitu- 

TiONAi. Law — State Law — Pbesdmption op 

Law— DiscRiJiiNATisG Bates op Wharfage. 

1. Where a canal-boat, owned in the state of 
New York, brought a cargo of coal from Bal- 
timore, by way of the Chesapeake and Delaware 
Canal, Delaware river, and Delaware and Rari- 
tan Canal, to the city of New York, and there 
discharged at a wharf, Md, that the barge was 
liable to pay wharfage at the rates fixed by 
the statute of the state of New York, passed 
May 21, 1875 (Laws N. Y. 1875, c. 405). 

2. The conclusion of the supreme court of the 
United States, airived at in Es parte Easton, 
95 U. S. 68, that the contract for wharfage is a 
maritime contract, and gives rise to a lien upon 
the vessel, must be considered as referring to the 
case then before the court, which was the ease 
of a domestic vessel. 

[See note at end of case.] 

3. The clause in the state statute above cited, 
which fises certain rates of wharfage, but ex- 
cepts from its operations all canal-boats navi- 
gating the canals of the state of New York, and 
provides that such vessels shall pay wharfage at 
the less rates fixed by the act of 1860, does not 
render the statute unconstitutional. 

[See note at end of case.] 

4. A statute fixing reasonable rates of com- 
pensation to be paid to a wharfinger for the use 
of his wharf by a vessel moored thereto does not 
create a tax upon tonnage or an impediment to 
commerce. The rate fixed by the statute of 
New York, of 1875, may be presumed to be rea- 
sonable compensation for the service described. 

5. The power of a state over the subject-mat- 
ter of wharfage-rates includes the power to dis- 
criminate as to the rate between vessels of differ- 
ent classes and between vessels engaged in dif- 
ferent occupations. The provisions of the stat- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Reversed in 2 Fed. 364.] 
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ute of New York, of May 21, 1875, whereby the 
wharfage of canal-boats navigating the canals 
of the state of New York is fixed at a less rate 
than that for other vessels, does not, in words 
or in effect, create a discrimination between citi- 
zens or products of different states, and is not re- 
?ugnant to artide 4 of the constitution of the 
Fnited States. 
[See note at end of case.] 

6. There is no presumption that a canal-boat 
navigating tite canals of New York is owned by 
a citizen of the state of New York, nor that a 
canal-boat otherwise employed is owned by a 
citizen of another state; and if wharfage, pay- 
able by a vessel, can be considered to be an im- 
post upon the cargo brought by the vessel, still 
it cannot be presumed that cargoes carried in 
canal-boats navigating the canals in the state of 
New York are the products of that state, nor 
that cargoes carried in vessels otherwise em- 
ployed are the products of another state. 

A libel was filed to recover for wharfage 
upon a .boat that had brought a cargo of coal 
from Baltimore to New York by way of the 
Delaware river and the Delaware and Rari- 
tan Canal. The owners of the boat, who 
were citizens of New York, intervened, and, 
before the trial of the cause, applied to the 
supreme court of the United States for a 
writ of prohibition to the district court of the 
Eastern district of New York, where the libel 
was filed, which writ was refused. Ex parte 
Easton, 95 U. S. 68. Thereafter the cause 
was tried and decided, the following opinion 
being rendered. 

J. J. Allen, for libellant 

E. D. McCarthy, for claimants. 

BENEDICT, District Judge. This is an ac- 
tion in rem to recover wharfage. The de- 
fence interposed raises three questions: 
First, whether a contract for wharfage is a 
maritime contract, and so within the juris- 
diction of the admiralty; second, whether, 
by the maritime law of the United States, a 
lien upon the vessel arises out of such a 
Contract; third, whether, if the court has ju- 
risdiction to enforce a lien upon the vessel 
for wharfage,' the statute of the state of New 
York, which fixes the rates of wharfage to be 
charged in the port of New York, can be re- 
sorted to for the purpose of determining the 
amount of such lien. 

The first and second of these questions, 
passed on by this court in former cases, have 
been set at rest by the determination of the 
supreme court in a proceeding taken by the 
respondents to obtain a writ of prohibition in 
this very action. Ex parte Easton, 95 U. S. 
68. 

It has been supposed by some that, in the 
proceeding referred to, the supreme court, on 
page 75 of the opinion, by implication decides 
against the existence of a lien for wharfage 
in the case of a domestic vessel. But such 
cannot have been the intention. The case be- 
fore the supreme court was that of a domes- 
tie vessel, and the libel claimed a lien by the 
maritime law alone, without any i-eference 
whatever to the statute of New York, or to 
any claim of right based thereon. Not only 
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did the pleadings show the vessel to be 
domestic, but the brief submitted to the su- 
preme court, which has also been submitted 
as the argument of the respondent upon this 
hearing, contains the expression, "Attention 
is called to the fact that the boat John M. 
Welch is a domestic craft," and again, "The 
petitioners, however, are citizens of New 
York, and the boat is a domestic vessel;" 
and the petition for prohibition, upon which 
the application was based, averred that "the 
laws of the state of New York give no such 
lien." There is therefore no room to doubt 
that the case was understood by the supreme 
court to present the question whether the 
contract of wharfage by the maritime law of 
the United States gives rise to a lien upon 
the vessel. It cannot be denied that the 
proposition stated by the court on page 75 of 
the opinion is limited to the question of a 
lien for wharfage by the maritime law upon 
a foreign vessel, but that question was not 
the question presented by the case before 
that court The question of a lien for wharf- 
age upon a domestic vessel, was the question 
presented to the court for its decision; and 
the opinion of the court upon that question 
is to be found, not on page 75, but on page 77 
of the opinion, where the law is declared 
without exception to be not only that the con- 
tract for wharfage is a maritime conti-act, 
but also that a maritime lien arises in favor 
of the wharfinger against the vessel for the 
payment of reasonable and customary char- 
ges for the use of his wharf. » 

This determination by the supreme court 
of the United States therefore, leaves no 
room to raise again the question decided by 
this court in the case of The Kate Tremaine 
[Case No. 7,622], cited apparently with ap- 
proval by the supreme court,— [Ex parte 
Easton] 95 U. S, 76,— whether the rule applied 
to the demands of material men against a 
domestic vessel, is to be applied to demands 
for wharfage. 

There is, then, left but the single question 
as to the constitutionality of the statute of 
the state of New York by which rates of 
wharfage at wharves in New York and 
Brooklyn are fixed. This question was also 
argued before the supreme court upon the 
motion for a prohibition, but it was left by 
the court to be decided as one of the ques- 
tions of the cause, without any intimation 
of an opinion in regard to it. 

A similar question was raised and decided 
by this court in the case of The Ann Ryan 
[Case No. 428J, where the effect and validity 
of the wharfage act of 1870 was called in 
question. That act has since been amended; 
but the present statute passed May 21, 1875 
(Laws N. Y. 1875, c. 405), seems to be identic- 
al, so far as the point here made is concern- 
ed, with the act of 1870. So it has been treat- 
ed by the advocates. 

At the request of the advocate for the 
claimant, I have again examined the ques- 
tion in the light of the brief submitted on 



this occasion, but I find no reason for chan- 
ging the opinion expressed in the case of The 
Ann Eyan [supra]. It may, however, be 
worth while to notice" briefly some of the 
points now urged in opposition to the statute. 
The present statute of New York called in 
question is the act of 1875, the material por- 
tion of which is as follows: 

"Section 1. It shall be lawful to charge and 
receive within the cities of New York, Brook- 
lyn, and Long Island City, wharfage and 
dockage at the following rates, viz.: From 
every vessel that uses or makes fast to any 
pier, wharf, or bulkhead, within said cities, 
or makes fast to any vessel lying at such 
pier, wharf, or bulkhead, or to any other ves- 
sel lying outside of such vessel, for every 
day or part of a day, as follows: From ev- 
ery vessel of 200 tons burden and under, 
two cents per ton, and from every vessel 
over 200 tons burden two cents per ton for 
each of the first 200 tons, and one-half of one 
cent per ton for every additional ton, except 
that all canal boats navigating the canals 
of this state, vessels known as North river 
barges, market boats, and sloops employed 
upon the rivers of this state, and schooners 
exclusively employed upon the rivers of this 
state, shall pay the same rates as such boats 
or barges were liable to pay under the pro- 
visions of that act passed April 10, 1860; 
* * * and the class of sailing vessels now 
known as lighters shall be at one-half of the 
first above rates, * * * and from every 
vessel or floating structure other than those 
above named, or used for transportation of 
freight or passengers, double the first above 
rates; except that floating grain-elevators 
shaU pay one-half the first above rates." 

In view of the decisions there is no room 
to contend, and it has not here been contend- 
ed, that a state statute fixing rates of com- 
pensation to be paid to a wharfinger, for the 
use of his wharf by a vessel moored thereat, 
is a tax upon tonnage, or an impediment to 
navigation. But if I have rightly compre- 
hended the argument it is contended that 
the statute under consideration is not in le- 
gal effect a wharfage act, because, as it is 
said, under the name of wharfage it allows 
a greater sum to be charged than is reason- 
able compensation for the use of the wharf; 
which extra charge is in substance simply a 
burden imposed by the state upon naviga- 
tion and commerce among the states; 
whence, it is insisted, the statute should be 
held to be repugnant to the constitution of 
the United States as being an illegal regu- 
lation of commerce. 

In order to sustain this argument it is 
necessary to decide that the sum allowed 
by the state statute to be charged vessels 
of the class to which the claimant's vessel 
belongs, is more than a reasonable compen- 
sation for the service rendered, or benefit 
received. But on what ground shall a court 
declare the charge here sought to be en- 
forced to be more than is reasonable? If 
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want of apparent reason— I do not say that 
reasons do not exist— for tlie distinction in 
rate, made by the statute between canal 
boats engaged in navigating the canals of 
this state, Isorth river barges, market boats, 
sloops employed upon the rivers of this 
state, schooners exclusively employed upon 
the rivers of this state, lighters, and other 
vessels, permits the conclusion that sortie of 
the rates are unreasonable, how can it be 
declared to be the higher rate rather than 
the lower rate that is the unreasonable 
rate? Jloreover, if the state of New York 
has the right to fix rates of wharfage, I am 
unable to see how any rate declared by this 
statute to be legal can by the courts be de- 
clared unreasonable, and for that cause ille- 
gal. The power of the state over the sub- 
ject matter of wharfage rates, includes the 
power to discriminate as to the rate be- 
tween vessels belonging to different classes, 
and between vessels engaged in difiCerent 
occupations; and where distinctions of that 
character are found in the statutes of the 
state, it must be presumed hy the courts 
that those distinctions are founded upon 
some good reason. One reason may be 
found in the fact that vessels engaged in 
certain kinds of navigation are necessarily 
compelled to spend a greater portion of 
their timje at the wharf than is ever spent 
by vessels in other employments, and so 
may justly be allowed to obtain their wharf- 
age at a less rate per day. I find, therefore, 
no ground on which to rest a distinction 
between this statute and those wharfage 
acts of other states that have been upheld 
by the courts. Packet Co. v. Keokuk, 95 U. 
S. 80, and cases there cited. 

aiore plainly still is this statute free from 
objection as creating a tax upon tonnage. 
It has none of the features of a tax law. 
The rates fixed by .it are not to be paid di- 
rectly or indirectly to the state, but to the 
owners of wharves, and they are to be paid 
for wharfage accommodation actually fur- 
nished. 

Another ground of objection to this stat- 
ute is, that it is repugnant to article 4 of 
the constitution, because it creates a dis- 
ci'imination between citizens of different 
states. But this objection rests upon the 
presumption that canal boats navigating the 
canals of New York, and schooners em- 
ployed upon the river, are owned by citi- 
zens of New York, while boats otherwise 
engaged are owned by citizens of other 
states. Manifestly, no such presumption 
can be indulged in, and the objection falls 
with the presumption on which it rests. 

Again, it is said that whatfage is in fact 
paid by the shippers of the cargo as part of 
the freight charged, and the statute there- 
fore, In effect, creates an impost upon goods 
brought from a foreign state into New York, 
or a tax upon non-citizens for the use of a 
domestic port. Here, too, the objection rests 
upon an unwarranted presumption. What 
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foundation, in fact, is to be found for the- 
assertion that shippers of cargoes on board 
canal boats, not engaged in. navigating the 
canals of New York, that moor at the 
wharves of New York and Brooklyn are not 
citizens of the state of New York? The 
brief speaks earnestly of increased freight 
charges made because the merchandise is. 
brought from another state; of a discrimina- 
tion in favor of citizens as against non-cit- 
izen-carriers; of the exclusion of 'interstate- 
craft from the wharves of New York by 
vexatious tolls; of the act as applicable to- 
all vessels indiscriminately, except domestic- 
vessels. These expressions seem to me to 
have no application to the statute under 
consideration. The statute in no way fa- 
vors the tonnage owned by citizens of New 
York, nor does it directly or indirectly es- 
tablish an inequality in commercial inter-^ 
course. While its effect, taken in connec- 
tion with the "other statutes of the state, is. 
to allow wharfingers to charge different 
rates of wharfage according to circumstan- 
ces prescribed in the act, still, neither in 
words nor in operation does it create a dis- 
tinction between the citizens of different 
states, or between commerce among the- 
states and purely internal commerce. Those 
citizens of New York whose canal boats 
navigate the harbor of New York and the- 
East and the Hudson rivers, pay the same 
rate of wharfage as do those citizens of oth- 
er states whose boats are engaged in the 
same business; and those citizens of other 
states whose boats are engaged in navigat- 
ing the canals of this state, pay the same- 
rate of wharfage as do the citizens of New 
York who are engaged in that business. 
The most that can be said is that the stat- 
ute has an indirect effect to favor the navi- 
gation of the canals and rivers of this state- 
by reducing the amount of port charges in- 
cident to voyages upon those waters. But 
the act is nevertheless, in substance and ef- 
fect, a wharfage act; and I am unable to- 
see how the indirect effect above indicated 
renders it repugnant to any provision in the 
constitution of the United States,. 

For these reasons I am of the opinion that 
the present wharfage act of New York,, 
above set forth, is a valid enactment, and 
therefore to be resorted to by this court in 
order to determine the rates of wharfage- 
which the libellant is entitled to charge for 
the wharfage sei-vice shown to have been 
rendered. There must, therefore, be a de- 
cree for the libellant for the sum admitted 
to be the amount of wharfage due for the 
period during which the libellant's wharf 
was used, if calculated according to the 
rates fixed by the laws of the state, viz. 
sixty dollars,^ and he is also entitled to costs. 

[NOTE. The claimants appealed this case to 
the circuit court, which reversed the decision of 
the district court, dismissing the libel, with 
costs to the claimants. Mr. Circuit Judge- 
Blatchford, who delivered the opinion, held that 



JOHN (Case No. 7,360) 



[13 Fed. Gas. page 702] 



the construction put upon the opinion of the 
supreme court in Ex parte Baston, 95 U. S. 
68, by District Judge Benedict, was a wrong 
construction, and, further, that the proper con- 
struction should De that the decision of the su- 
preme court was that in the ease of Es parte 
Easton there was nothing to show that the dis- 
trict court was proceeding to act without juris- 
diction. Continuing, Judge Blatchford held that 
the libel did not show that the vessel was not 
a foreign vessel, or one belonging to a port of 
a state other than New York. Because it did 
not show this, and because if it was a foreign 
vessel^ or one belonging to some other state, a 
maritime lien would exist against it for wharf- 
age, in shortj that the complainants had not 
made out their case, which was to show affirm- 
atively want of jurisdiction. By implication, 
had it been shown that the vessel was domestic 
in New York, then no maritime lien would lie. 
Viewing this decision in this light. Judge 
Blatchford decides that the only lien which was 
claimed and could be considered was the lien 
imposed by the state law for the wharfage char- 
ges allowed by the statute of 1875. This stat- 
ute the court holds to be invalid; upon the 
ground that it is a violation of the nght of con- 
gress to regiilate commerce between the states, 
the statute imposing a higher rate of wharfage 
upon vessels coming by way of the Raritan Ca- 
nal in New Jersey than by canals within the 
state of New York. 2 Fed. 364.] 
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Case Ko. 7,360. 

The JOHN PERKINS. 

[21 Law Rep. 87.] 

Circuit Court, D. Massachusetts. May, 1857.1 

Salvage — Impending Collision — Voluntary 
Sacripioe — ^Vessel Enclosed in Ioe — Inevita- 
ble Accident — Contribution by General 
Average. 

1. The act of cutting the cable of a vessel at 
anchor, done by one of her crew in order to avoid 
an impending collision with a vessel adrift, does 
not amount to a salvage service rendered to 
the latter vessel, although she may have been 
preserved from destruction thereby. 

2. A vessel enclosed in the ice in Boston Har- 
bor was deserted, during a gale, by all her 
crew, save one who remained because he tijought 
it less dangerous for him, than to attempt to 
rea<i the shore. The others intended to re- 
turn when the gale should abate. Weld, that 
nohe of the crew were absolved from their con- 
tract or duty to the ship, and consequently that 
no exertions for the safety of the vessel by the 
seaman who remained on board could constitute 
him a salvor liiereof. 

[Distinguished in The Triumph, Case No. 14,- 
183. Cited in The Olive Branch, Id. 10,- 
490; New York Harbor Protection Co. v. 
The Clara, 23 Wall. (90 U. S.) 17j The C. 
P. Minch, 61 Fed. 513.] 

3. Where officers and crew properly leave a 
vessel to save their lives, so that the anchors can- 
not be used, and the ship then drifts into collision 
with another, it is a ease of misfortune with- 
out fault, in whidi each vessel bears its own 
loss. 

4. A voluntary sacrifice, such as cutting a 
cable, made by one vessel to avoid an appre- 
hended collision with another vessel, is not a 

1 [Reversing Case No. 10,2:i2.] 



ease to which the law o£ contribution, by gen- 
eral average, can be extended. 
[Cited in The James P. Donaldson, 19 Fed. 

270. Distinguished in Sonsmith v. The J. P- 

Donaldson, 21 Fed. 677.] 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts.] 

The facts of this case are sufficiently 
shown in the opinion of Ware, J., in the dis- 
trict court [Case No. 10,252]. 

0. G. Thomas, for libellant. 
W. G. Russell, for claimant 

CURTIS, Circuit Justice. This is an ap- 
peal from a decree of the district court in a 
cause of salvage. The libel was filed by 
Nickerson, one of the crew of a fishing 
schooner called the Wj^em for himself, and 
by Thomas Lewis, master of the Wyvern, in 
behalf of the owners, officers, and crew of 
that vessel. It appears from the pleadings 
and proofs that during the severely cold 
weather of the month of February, 1856, the 
John Perkins, the Wyvern, and two other 
vessels were accidentally enclosed in a large 
field of ice, which extended along the shores 
of Massachusetts Bay, and continued to 
make until their immediate escape became 
impossible. Though the vessels were em- 
bedded, the field of ice was moved by the 
wind and sea. In this condition these ves- 
sels remained for several days, drifting help- 
lessly with the field of ice, which was con- 
stantly becoming thicker and more danger- 
ous by the piling of masses on each other, 
which the intense cold at oncg rendered 
solid. The crews became alarmed for their 
own safety. On Saturday, the 11th of Feb- 
ruary, the crew of the Wyvern, with the ex- 
ception of Nickerson, the libellant, left her 
and went on shore over the ice. Nickerson 
thought this attempt more dangerous to him 
than it was to remain on board, and he 
therefore remained. About noon of Sunday, 
the 19th, the crew of the John Perkins Jeft 
her and went first on board the Acora, a 
steamer which was one of the vessels en- 
closed, and during the afternoon went on 
shore, together with the crews of the two 
other vessels, deeming it too hazardous to 
life to remain. The wind was blowing a 
gale, and there can be no doubt that the 
condition of all the vessels was one of ex- 
treme peril. 

The libel pleads that at about half-past 
eleven o'clock of the night of Sunday, Nick- 
erson discovered the John Pei-kins drifting 
directly towards the Wyvern, which had 
one anchor down; that to prevent a colli- 
sion and the destruction of both vessels, 
Nickerson cut the cable of the Wyvern, and 
thus prevented the destruction of both ves- 
sels. And it is for this act salvage is claim- 
ed. There is very great conflict in the tes- 
timony respecting the danger of a collision 
between the John Perkins and the Wyvern. 
But I do not deem it necessary to pronounce 
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any opinion upon it; , for I think tlie act al-, 
leged to have heen done, did not amount to a 
salvage service rendered to the John Per- 
' kins. 

I cannot distinguish this case from that 
of Beane v. The Mayurka [Case No. 1,175], 
decided by this court in 1S54. In that case 
two vessels were at anchor inside the break- 
water in Delaware Bay. In a gale of wind 
the Mayurka drifted, dragging her anchors, 
and came in collision with the Sarah Ade- 
line, whose master, to avoid the destruction 
of both, slipped her cable, tried to h61d on 
with her small anchor and kedge, but went 
ashore- It was held that as the two vessels 
were subject to a common peril which 
threatened the immediate destruction of 
both; and, as the master of the Sarah Ade- 
line fpund he could not otherwise release 
his vessel, it was his impeiutive duty to 
slip his cable to save his own vessel and the 
lives of the crew; that this could not be 
deemed such a voluntary interposition to 
save the property of another, by one under 
no legal obligation to interpose, as to con- 
stitute a Claim for salvage. I am satisfied 
of the correctness of that decision. As was 
observed by Sir John Niehol in The Calypso, 
2 Hagg. Adm. 217, both civil and military 
salvage resolve themselves into the equity of 
rewarding spontaneous services rendered in 
the protection of the lives and property of 
others. However others may incidentally 
profit by an act, if it was done not for the 
purpose of benefitting others, but to save 
property under the charge and protection of 
the actor, he was legally bound by his con- 
tract to do all which was done for the pres- 
ervation of the property under his charge, 
and it cannot be treated by a court of ad- 
miralty as a spontaneous service, and can- 
not found a claim to a salvage compensa- 
tion. When vessels are entangled by a 
collision, it is not unfreciuently necessary, 
voluntarily, to destroy parts of their rig- 
ging, or spars, or both, to enable them to 
separate. Such damages receive their char- 
acter from the character of the collision, and 
are apportioned, or paid for by the wrong 
doer, or borne by the party on whom they 
fall, according to the existence or absence 
of fault. Such sacrifices do not constitute 
a claim for salvage, though the acts done 
may sometimes involve personal danger, and 
may relieve both vessels from otherwise 
ce'rtain destruction. And I can perceive no 
sufficient reason why sacrifices necessarily 
made to avoid a collision, should not fall 
within the same rule. But it is insisted that 
the libellant stood on such a relation to the 
Wyvem that he could be a salvor of that 
vessel as weU as of the John Perkins; and 
that having rendered assistance whereby 
both vessels were relieved from peril, he 
may well be considered the salvor of each. 
This position requires examination; for if a 
mere stranger, under no duty by contract 
or otherwise, renders assistance upon the 



sea, by means of which two vessels are pre- 
vented from destroying each other, no rea- 
son is perceived why he may not claim a 
salvage compensation from each. In this 
case, Nickerson was one of the crew of the 
Wyvern, It is laid down by numerous au- 
thorities, and is undoubtedly a part of our 
maritime law, that seamen are bound by 
their contract to exert themselves to the 
utmost to save the vessel and cargo from 
peril. Abb. Shipp. (6th Am. Ed.) p. 751, 
pt 5, c. 2, § 2; The Two Catherines [Case 
No. 14,288]; Pitman v. Hooper [Id. 11,185]; 
The Dawn [Id. 3,666]; The Massasoit DCd. 
9,260]; Mesner v. The Suffolk Bank [Id. 
9,493]. And while that contract subsists 
and is operative, services rendered by them 
in saving another vessel, or cargo, or both, 
being due by force of their contract, will 
not enable them to claim as salvors. In 
the case of The Neptune, 1 Hagg. Adm. 236, 
Lord Stowell said: "The doctrine of this 
court is justly stated by Mr. Holt— that the 
crew of a ship cannot be considered aS sal- 
vors. What is a salvor? A person who 
without any particular relation to a ship in 
distress, proffers useful service, and gives it 
as a volunteer adventurer, without any pre- 
existing covenant that connected him with 
the duly of employing himself for the preser- 
vation of that ship: not so the crew, whose 
stipulated duty it is, (to be compensated 
by payment of wages,) to protect that ship 
through all perils, and whose entire possible 
service for this purpose is pledged to that 
extent" In Hobart v. Drogan, 10 Pet. [35 
U. S.] 122, Mr. Justice Story in delivering 
the opinion of the supreme court, after say- 
ing it is laid down by Lord Stowell, that the 
crew of a ship cannot be considered salvors, 
quotes the above definition of a salvor, and 
uses the following language, "And it must 
be admitted, that, however harsh the rule 
may seem to be in its actual application to 
particular eases, it is well founded in public 
policy, and strikes at the root of those temp- 
tations which might otherwise exist to an 
alarming extent, to induce pilots and others 
to abandon their proper duty, that they 
might profit by the distress of the ship which 
they were bound to navigate." This defini- 
tion of Lord Stowell in the case of The Nep- 
tune, and its consequence that seamen can- 
not be salvors of their own vessel, had pre- 
viously received the sanction of Mr. Justice 
Thompson, in the case of The Wave [Case 
No. 17,300], in an elaborate opinion, not re- 
ported whea Hobart v. Drogan [supra] was 
decided. 

It is true there is a class of cases in which 
seamen have been considered entitled, in 
case of shipwreck, to recover their wages 
out of the proceeds of the wreck saved by 
them; and in some cases, where the disaster 
occurred in a foreign country, art additional 
amount to pay the es^ense of their return 
home. See The Dawn [supra], where the 
authorities are elaborately examined. And 
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in some of these cases it was considered that 
this claim of the seamen was in the nature 
of a claim for salvage. Mr. Justice Stoiy 
so considered in the case of The Two Ca/ther- 
ines [Case No. 14,288]. In his note to Abb. 
Shipp. pt 5, p. 753, c. 2, § 2, he says: "Lord 
Stowell, in the case of The Neptune, 1 Hagg. 
Adm. 227, puts the case of shipwreck as an 
exception to the rule, as to the earning of 
freight being a preliminary to the payment 
of wages, and so it was intimated in The Two 
Catherines [supra], the doctrine ought to be; 
but the court then thought the rule upon the 
authorities had not been construed as liable 
to such an exception, and therefore put the 
allowance of wages in case of shipwreck 
upon grounds of a qualified salvage." I in- 
fer from this passage, as well as from what 
he said in Hobart v. Drogan, and Pit- 
man V. Hooper [supra], that if the case of 
The Neptune had been before him, when he 
decided the case of The Two Catherines, he 
would have placed that decision upon the 
same exception asserted by Lord Stowell, 
and not upon a claim to a qualified salvage. 
More recently, Judge Sprague in the district 
court for the district of Massachusetts, after 
a careful examination of the authorities, has 
held that wages, as such, by operation of 
the contract, and not by way of salvage, are 
recoverable in cases of shipwreck, if the 
crew either assisted or were ready to assist 
in saving the vessel. The Massasoit [Case 
No. 9,260]. 

It being' perfectly serfctled that the seamen 
are entitled to recover in such a case, and 
also that the quantum of their claim is fixed 
by the amount of wages due, adding per- 
haps the expense of their return, it does not 
appear to me intrinsically important, wheth- 
er such an allowance is denominated a quasi 
salvage compensation, or held recoverable 
solely under^the contract. If salvage, it is 
so qualified that its compensation is limited 
to the specific allowance growing out of, and 
due under the contract, as that is interpreted 
by the maritime law, and the right to such 
allowance does not change or trench upon 
the settled rule that a seaman acting under 
a subsisting contract has no standing in a 
court of admiralty as a salvor of his own 
vessel. Undoubtedly, when the contract 
ceases to be binding on the seaman, even if 
the voyage has not been completed, he may 
then become a salvor. Such was the case 
of Mason v. The Blaireau, 2 Cranch [6 U. 
S.] 268. And, as was said by Lord StoweU, 
in The Neptune, and is repeated in Hobart v. 
Drogan [supra], it may be possible that a 
seaman may render a service exceeding the 
duty which he owes by his contract and be- 
come a salvor. But so far as I know, no 
such case has ever been presented to a court 
in England or In this country. The case of 
Mesner v. The Suffolk Bank [Case No. 9,493], 
decided by Judge Davis, in this district, in 
1838, would seem to have involved aU the 
considerations in favor of the claim of one 



of the ship's company to be a salvor, which 
could well be presented. The steamer New 
England bound from Boston to ports in the 
state of Maine, came in collision with a 
sailing vessel in the night time; a large hole 
•was made in the bow of the steamer, which 
immediately began to fill. The passengers 
and crew took refuge on board the sailing 
vessel, which was not seriously injured. 
The master and some of the crew of the 
steamer got one of its boats and lay by in it, 
at a prudent distance. In this state of 
things, and while the steamer was rapidly 
filling with water, the libellant, who was the 
engineer of the steamer, took an axe, board- 
ed the steamer, cut a hole in the promenade 
deck over the captain's office, and by great 
personal exertion rescued a package of bank 
bills, amounting to the sum of $46,000, which 
belonged to the defendants, and restored 
them to the custody of the defendants' agent, 
who was a passenger on board. The libel- 
lant acted, not on any order of the master, 
but upon an offer of a liberal reward made 
by the agent, whose authority to make the 
offer the defendants denied. And when he 
finally left the steamer, the water was al- 
ready over the guards, and she sunk within 
a few minutes. I was of counsel for the 
libellant, and pressed the points, that it was 
admitted contingencies might occur, in 
which one of the ship's company could be a 
salvor; that in this case the property saved 
had been abandoned by the officers and crew 
of the steamer, and without the gallant and 
successful effort of the libellant, must have 
immediately perished; that the libellant be- 
ing the engineer of the steamer had no duty 
to perform save to manage and take care of 
the machinery of the boat; that his duties 
under his contract terminated when the 
steamer was finally abandoned as unnaviga- 
ble; and that what he did was beyond the 
line of his duty and entitled him to claim as 
a salvor. But Judge Davis, whose experi- 
ence in the administration of the maritime 
law, as well as the soundness of his judg- 
ment and his careful research, will cause 
his decisions to be long remembered here 
with respect, and whose inclinations to up- 
hold the rights of seamen, with a strong 
hand, were never doubtful, dismissed the 
libel. I advised an appeal; for I was de- 
sirous of obtaining the opinion of my emi- 
nent predecessor, whose views in the case of 
The Two Catherines had been strongly 
pressed on Judge Davis; but my client was 
not willing to appeal. Though I am not 
prepared to deny that cases may arise in 
which the crew may become salvors of *the 
vessel, it is not easy for me to foresee how 
such a case can arise, while their contract 
continues In force. The degree of distress- 
certainly does not change the character of 
the service; and if the amotmt of personal 
exertion and hazard, incurred In preserving 
the property, can change the character of 
the service, what becomes of the rule of the 
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maritime law, under which, as Lord Stowell 
says, "it is the stipulated duly of the crew, 
(to he compensated hy payment of wages,) 
to protect that ship through all perils, and 
whose entire possible service for this pur- 
pose is pledged to that extent," and how, as 
Mr. Justice Thompson asks in the case of 
The Wave [Case No. 17,300], can we fix the 
point at which seamen may withdraw their 
seiTrices as seamen, under their contract, 
and set themselves up as salvors. No douht 
a seaman must sometimes judge for him- 
self, whether he will or will not do an act 
to save life or property. The peril may pos- 
sibly be so great, as to justify his refusal, 
even if ordered by the master to do it But 
however great it may be, if he choose to en- 
counter it to guard the vessel from destruc- 
tion, he must be deemed to be acting under 
hts contract, and in the gallant discharge of 
his duty, and not as a salvor. 

I come now to the application of these 
principles to the facts of this case. The li- 
bellant voluntaiily remained on board the 
■Wyrem when the rest of the ship's company 
went on shore, simply, as he admits, because 
he considered it more dangerous for him to 
go, than to remain. Though the master and 
crew of the Wyvem temporarily left the ves- 
sel under the pressure of the danger arising 
from the force of the wind, it was their in- 
tention to return on board when the gale 
should have abated; and though they un- 
doubtedly considered the danger imminent, 
there is no reason to say, upon the evidence, 
they thought the condition of the vessel 
hopeless. They not only intended to return, 
but expected to return. And they at no time 
were far enough distant to lose sight of the 
vessel in the day time, or to be unable to re- 
turn promptiy, when the gale should abate. 
This was, therefore, not a case of a derelict 
vessel, nor were those of the crew who went 
on shore, or the libellant who remained on 
board, absolved from their duties as seamen; 
the latter to do any thing which he might 
find practicable for the safety of the vessel 
while he remained on board, and the former 
to return on board and continue their voy- 
age, when circumstances should permit and 
the master require them to do so. Clarke 
V. The Dodge Healy [Case No. 2,849]; The 
Emulous [Id. 4,480]; Lewis v. The Elizabeth 
and Jane [Id. 8,321]; The Aquila, 1 C. Rob. 
Adm. 39. I can see no ground for saying 
his relation to the vessel was dissolved, or 
the duties growing out of that relation ter- 
minated; nor was it so considered in the 
court below. It Is not pleaded in the libel 
nor shown by the proofs that he was in any 
way absolved from the obligation which he 
was under as one of the crew of the Wyvem, 
to cut her cable when he found that was the 
only means of preserving her from destruc- 
tion. I cannot treat him therefore as a stran- 
ger to both vessels and capable of rendering 
a salvage service to both; but only as one 
of the crew of the Wyvem, voluntarily on 
ISfed.oas — 45 



board, and bound by his contract to act, as 
he did act, for the preservation of the ves- 
sel under his charge. And his claim for 
salvage must be rejected. 

Without intending to express any opinion 
upon the questions, whether the libellant did , 
in fact render the service alleged, or whether 
there was danger of a collision, such as is 
alleged, it is not unimportant to remark that 
the proof of the asserted service, and of its 
necessity, is derived solely from the libellant 
himself, and that there is no small difficulty, 
upon the proofs, in determining whether hl& 
statements on these essential points are true. 
When strangers interpose to save property, 
if it is derelict, there can hardly be a case 
in which it is doubtful whether a salvage 
service has been performed; if still in tbe 
custody of the ship's company, or some of 
them, they may be relied on as disinterested 
witnesses to describe the material facts. But 
if the crew, or individuals of them, may be- 
come salvors, the owners, as in this case, 
may have no protection, arising from the 
presence of those to whose charge they com- 
mitted their property, since these are the 
very persons setting up the hostile claim, 
and, in the absence of all other evidence, 
proving, by their own testimony, the neces- 
sity for, and the rendition of the service. 
The temptations which may arise from such 
exposure, may afford an additional proof of 
the wisdom of the rule, that the crew of a 
vessel cannot be its salvors. But it is fur- 
ther insisted on behalf of the owners of the 
Wyvem, that the John Perkins was in fault 
for drifting towards the Wyvem and render- 
ing it necessary to cut her cable, and so there 
is a valid claim for damages in the loss of 
the cable and anchor. 

Upon the evidence before me, I should find 
it difficult to come to the conclusion that, if 
the crew of the John Perkins had remained 
on board, they could have prevented that 
vessel from drifting, save by letting go their 
anchors and thus subjecting their vessel to 
the imminent hazard, not to say the certain- 
ty of being destroyed by the moving field of 
ice. But if this were not so, I should still 
be imable-to say that the absence of the 
crew was any fault on their part They left 
for the shore to save their lives from immi- 
nent danger, and were justified in doing so. 
And I do not think theh: vessel can be treat- 
ed as guilty of a tort, when its navigators 
were in no wrong. The same vis major 
which drove them from the vessel, caused 
her to drift; and if theu: presence could have 
prevented its drifting, the vis major which 
deprived the vessel of their presence is as 
much the proximate and efficient cause of the 
drifting as it woidd have been if that vis 
major had deprived the Wyvern of her an- 
chors. Both men and anchors are necessary 
to prevent a vessel from drifting. If a vessel 
parts her cables in a storm and consequently 
drifts into collision with another vessel, it 
Is a misfortune without fauH^ and each bear' 
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its own loss. Steinbank v. Rae, 17 How. 
[58 U. S,] 532, If the officers and crew of a 
vessel are washed overboard, or properly 
leave a vessel to save their lives, so that the 
anchors cannot be used, I think the same 
law applies to a subsequent collision. It is 
true there are many cases in which the ves- 
sel is treated as the ofEending thing, and is 
charged or forfeited irrespective of the con- 
duct or intentions of those who own her. 
The Malek Adhel, 2 How. [43 TJ. S.] 233; The 
Porpoise [Case No. 11,284]. But this is for 
illegal or negligent uses of the vessel, by the 
officers and crew or some of them, and is re- 
sorted to from motives of public policy to 
suppress an offence or wrong, or to afford 
an indemnity to an injured party. I am uot 
aware of any case where the vessel has been 
so treated, when neither its owners, or navi- 
gators, were chargeable with any fault. The 
claim for damages must therefore be dis- 
missed. 

It is further suggested that there may be 
a claim for a general average contribution 
for the loss of the cable and anchor. "When 
the case of Beane v. The Mayurka [Case No, 
1,175], was decided, I understood the law, as 
settled by the supreme court, to be, that the 
admiralty had not jurisdiction of such a 
claim. But at the last term of the supreme 
court this subject has been carefully exam- 
ined (Dupont V. Vance, 19 How. [60 U. S.] 
162), and it is now settled, that the owner of 
cargo jettisoned has a maritime lien on the 
vessel to secure the payment of the con- 
tributory share due from the vessel, and that 
this lien may be enforced by a libel in rem 
in the admiralty. But the question here is 
whether a voluntary sacrifice made by one 
vessel to avoid or escape an apprehended col- 
lision with another vessel, makes a case for 
contribution in general average. It is cer- 
tainly true that such a claim, when viewed 
theoretically, has an equity very similar to, 
if not identical with, that on which the 
famous Rhodian law was founded, and out 
of which the more modem doctrines of the 
law of general average have grown. "Om- 
nium contributione sarciatur quod pro om- 
nibus datum est" Poth. Pan. 14, 2, 1. 
"Equissimum enim est, commune detrimen- 
tum fieri eoruna qui propter amissas res alio- 
rum, consecuti sunt ut merces suas salvas 
habuer unt" Id. 14, 2, 6. At the same time it 
is quite clear that the Roman law never ap- 
plied the principle between mere strangers. 
The Digest (9, 2, 29, 3) says: "Labeo smbit, 
si cum vi ventorum navis impulsa esset in 
funes anchorarum alterius, et nautae funes 
praecidissent, si nullo alio modo, nisi prae- 
eisis funibus, explicare se potuit, nullam ac- 
tionem dandam." 

This is the precise case tinder considera- 
tion, except that the cable is cut by the mar- 
iners of the other vessel, which can scarcely 
weaken the claim. Emerigon cites this as 
good law and refers to the laws of Oleron 

U£s Wisbuy as containing a similar rule as 



to the removal of an anchor. 1 Emerig. Ins. 
p. 416, c. 12, § 14. And at the common law, 
there are cases of iu:gent necessity iu which 
one whose property is destroyed, has no ac- 
tion—as pulling down a house to prevent 
the spread of a fire, as was resolved in 12 
Coke, 13, 63, See, also, Vin. Abr. "Neces- 
sity," pi. 8; 4 Term R. 797; [Respublica v. 
Sparhawk] 1 Dall. [1 U. S.] 363; 17 Wend. 
290; 2 Denio, 461. But whether an action 
would or would not lie, where the mariners 
of one vessel can escape only by cutting the 
cable of another vessel, and do so, the ques- 
tion here is whether the law of general aver- 
age extends to a case where the cable of a 
vessel is cut by its crew to prevent an ap- 
prehended collision with another vessel. I 
am not aware that the right of contribution 
has ever been extended beyond those who 
voluntarily embarked in a common adven- 
ture. Very eminent writers upon maritime 
law have considered that the right grows 
out of, and depends upon a contract im- 
plied by the law from the relation created 
by the contract of affreightment. Such is 
the opinion of Pothier, Traits des Contrats 
de Louages Mar. pt. 2, art. Prelim., of Par- 
dessus, Droit Com. pt. 3, tit. 4, c. 4, § 2. 
Chief Justice Parsons declares in Whitte- 
rldge V, Norris, 6 Mass, 131, that the requi- 
sites to a case of general average, are, a 
contract, by which distinct properties of 
several persons become exposed to a com- 
mon peril, and a relief from that peril at 
the expense of one or more of the con- 
cerned, who thereupon are entitled to a con- 
tribution from the rest And in the case of 
Dupont V. Vance, 19 How. [60 U. S.] 162, as 
well as in Lawrence v. Minturn, 17 How. 
[58 TJ. S.] 109, 110, it will be found that the 
supreme court considered that the master, 
in case of necessary voluntary sacrifice to 
escape peril, was acting as the authorized 
agent of all concerned in the common ad- 
1 venture, and so bound all by his act, a prin- 
ciple which could hardly apply between 
mere strangers. I have on a former occa- 
sion declared that I did not consider the 
right to recover a general average contribu- 
tion arises from a contract,— Sturgis v. Cary 
[Case No. 13,573],— but from a principle of 
natural justice, that they who have received 
a common benefit from a sacrifice volunta- 
rily made by one engaged in a common ad- 
venture, should unite to make good the loss 
which that sacrifice occasioned. But I nev- 
er entertained a doubt that from the rela- 
tion of the parties to a common adventure, 
the law would imply a contract for the pur- 
pose of a remedy; nor did I then suppose 
that it would be implied between strangers, 
who were not united in a common adven- 
ture by one or more contracts of affreight- 
ment. The ancient as well as the modern 
codes of sea laws proceed upon the assump- 
tion that the master, representing all the 
aggregate interests by holding that office, 
has the rightful power to judge upon the 
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sacrifice of one of the interests wMcli lie 
tlius represents, for the benefit of the oth- 
ers. But they afford no ground for the po- 
sition that he may judge and act for mere 
strangers, whose property has not been con- 
fided to his care. In my opinion the only 
subjects bound to make contribution are 
those which are united together in a com- 
mon adventure and placed under the charge 
of the master of the vessel, with the au- 
thority to act in emergencies as the agent 
of all concerned, and which are relieved 
from a common peril by a voluntary sacri- 
fice made of one of those subjects. Conse- 
quently, I must reject the claim for general 
average. The decree of the district court 
must be reversed; but the questions are so 
novel, and attended with so much difficulty, 
and the equitable considerations in favor of 
some of the claims are such, that I do not 
-.hinlcitfit to charge the appellees with costs. 
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The JOHN RICHARDS, t 
[1 Biss. 106.] 1 
Circuit Courts D. Michigan. June Term, 1856.2 

Paramount to State Lien — Neither can be 
?x,BAi>ED IN Abatement— Not Barred — Ju- 
risdiction—Maritime Lien. 

1. A maritime lien on a vessel is paramount 
to a domestic lien, under the statute of a state, 
of subsequent date. And if a judgment and 
sale take place under the statutory lien, it will 
not displace or affect the prior lien. 

[Cited in The E. A. Barnard, 2 Fed. 721.] 

2. The vessel in the hands of such purchaser 
is subject to the prior lien. 

3. As the liens set up are distinct, the plain- 
tiffs being different, neither of these suits can 
be pleaded in abatement to the other. 

4. Though the statute declares that all claim- 
ants may come in, and that all liens not pre- 
sented are barred, this cannot affect a maritime 
lien. 

5. The purchaser, under tiie statute lien, 
could not object to the jurisdiction of the ad- 
miralty court, as the suits and rights of Ihe par- 
ties are distinct. 

[Appeal from the district court of the Unit- 
ed States for the district of Michigan.] 
In admiralty. 

Alfred Russell, for libellant 
'Simon Towie, for respondent. 

McIiBAN, Circuit Justice. This is an ap- 
peal in admh'alty. [Joseph] Riggs, a cili- 
sen of Michigan, filed his libel, June 25th, 
1855, for supplies furnished the schooner, 
John Richards, In a home port. Among oth- 
er intervening libellants, J. Brayman, a citi- 
zen of Ohio, a material-man, filed his libel in 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
3 [Affirming Case No. 11,82T.] 



the district .court, September -8th, 1855. The 
marshal seized the vessel and made the usual 
return, '*held in custody until the further 
order of the court." No person Interposed. a 
claim. Proclamation was made, order of 
reference, &c., and the vessel was condemned 
and sold the 24:th of December, and the 
claimant became the purchaser. [See Case 
No. 11,827.] 

The respondent's title is set up under a bill 
of sale from the sheriff of the county of 
Wayne. This sale was founded on a proce- 
dure of a circuit court commissioner under 
the 122d chapter of the Revised Statutes of 
Michigan, of 1846, for the enforcement of a 
lien on the vessel for repairs, &c., at the 
home port The lien under which the libel 
was filed, was prior to that at the home port 
and was incurred at Toledo, in the state of 
Ohio, which was a foreign port, in a pro- 
cedure of the admiralty. 

The vessel was seized by the sheriff before 
it was taken into custody by the marshal, 
of which the mai'shal had no notice, and the 
sale of it by the sheriff was prior in time to 
the sale of the marshal, both being made on 
the 24th of December, 1855, 

A question was made and argued at the 
hearing, as to the admissibility of certain pa- 
pers, to show the procedxure before the com- 
missioner. If the proceeding of the com- 
missioner was legally a matter of record, 
the proof would be defective, but from the 
view I take of the case it Is unnecessary to 
decide this question. 

The first section of the act gives a lien 
against all vessels which navigate the wa- 
ters of the state, for supplies, repairs; &c. 
After the seizure of the vessel, twelve weeks 
notice is to be given, and all persons who 
have any demands against such vessel, un- 
der the provisions of this chapter are re- 
quired to deliver an account of their respec- 
tive claims, to the officer within three months 
from the publication of notice, and any lien, 
under the statute, if not presented within the 
time, ceases. 

This proceeding is in the nature of an at- 
tachment, in which all the. creditors under 
the act may come in and prove their debts; 
and if bond and security shall be given to 
pay the creditors, the vessel shall be re- 
leased. The 7th section of the act declares 
that a second warrant shall not issue against 
the same vessel. The 36th section provides, 
that the procedure, shall not be instituted 
against any vessel which has been seized 
under process of the courts of the United 
States, nor against any vessel which has 
been sold by order of such courts, except 
claims which originated subsequent to such 
sale. 

That there Is under the maritime law, a 
lien on the ship for materials furnished or 
repairs, is too well established to be con- 
troverted. And that this lien does not de- 
pend upon the possession of the vessel as a 
common law lien, is also clear. In the case 
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of The General Smith, 4 Wheat [17 IT. SJ 
443, the court held that this lien, did not at- 
tach to the home port of the vessel. This 
was a distinction, not found in the Maritime 
Code, and was no doubt adopted from defer- 
ence to state regulations. Still a domestic 
lien at the home port of the vessel may be 
enforced under a m:u'itime jurisdiction. It 
is conceded in the case that the lien of the 
libellant was prior to the lien of the respond- 
ent, under the Michigan statutes. But as 
the property was first seized under the stat- 
ute, it is contended that the subsequent 
seizure by the marshal was illegal, and con- 
sequently that the district court had no juris- 
diction of the case. 

No procedure under the statute of seizure 
or sale, could afEect the lien of the libellant. 
The claim of the respondents was distinct 
from that of the libellants. The sale of the 
sheriff was subject to the prior lien. In the 
hands of the purchaser under the sheriff, the 
vessel was liable to the claimant, and he 
could have enforced his lien. 

The statute provides that all claimants 
may come in, as under an attachment and 
have their rights adjusted. But this is lim- 
ited to claims under the statute, and did not 
embrace the claim of the libellant. All liens 
under the statute which are not presented, 
are barred expressly by it. No one, it is sup- 
posed, will contend that the statute em- 
bi*aces a maritime lien, or that the legisla- 
ture had power to regulate such a lien. The 
rule Is dififerent in a court of admiralty. All 
who have an interest in the vessel may come 
in and be made parties and their rights will 
be protected. In the present case, the re- 
spondent could have exhibited his claim, and 
it would have been decreed subject to the 
satisfaction of the prior lien. But the re- 
spondent did not intervene, though he had 
actual notice of the admiralty procedure. 
He stands upon his purchase under the sher- 
iH's sale, which did not displace the lien of 
the claimant. Such sale was no bar to the 
libel suit, and consequently the title of the 
respondent is unsustainable against that of 
the libellant. 

The force of the respondent's right must 
rest on the alleged illegality of the proce- 
dure by the marshal. The principle is ad- 
mitted, that where there is a concurrent Ju- 
risdiction the pendency of the suit may be 
pleaded in abatement in the suit subsequent- 
ly commenced. But in these cases there is 
no conflict of jurisdiction. The suits are 
distinct, by different plaintiffs, and for dis- 
tinct causes of action. The only thing com- 
mon to both actions is a lien of each on the 
same vessel. But here there is no conflict, 
as all must admit that the prior lien, must 
be first satisfied, and that the claimant by 
the first lien is not disputed. 

No impropriety is perceived in the arrange- 
ment between the marshal and the sheriff, 
to hold the property under the circumstan- 
ces, subject to the right of the parties. Nei- 



ther party claimed the vessel, but an interest 
In it, which was a mere lien, and the only 
question is, whether the maritime court had 
jurisdiction. If it had, there is an end to the 
controversy, as it proceeded on the para- 
mount lien. There is nothing on the face 
of the record to raise a doubt as to the ju- 
risdiction. No plea was filed to the jurisdic- 
tion, and the facts stated on the record show 
affirmatively, that there was jurisdiction. In 
such a case, the truth of the record cannot 
be questioned, nor its irregularily. 

The decree of the district court is affirmed, 
with costs. 

NOTE. See The Globe [Case No. 5,483]; The 
N. W.Thomas [Id. 10,386], and cases there cited; 
also The Skylark [Id. 12,928], Dec. Term, 1870, 
and cases there cited. The statute of New York 
was not intended to impair maritime liens; if it 
were, it would benugatory. Such liens are beyond 
the reach of state legislation. The Chusan [Id. 
2,716], The Rurchaser of a boat, sold by order 
of a state court, takes it subject to any existing 
liens. McAllister v. The Sam Kirkman [Id. S,- 
658]. It is proper that the sheriff should yield 
to the marshal; but if the marshal do not serve 
his warrant, by taking possession, this court 
does not take jurisdiction; the practice is to 
wait until the sheriff's custody has ceased, — a 
sale by the sheriff does not affect a subsequent 
sale under order of the court in admiralty. The 
Julia Ann [Id. 7,577]. The same doctrine an- 
nounced in The Gazelle [Id. 5,289]; and in the 
Oliver Jordan [Id. 10,503]. 
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JOHNS et al. v, BBODHAG. 

[1 Cranch, 0. O. 235.] i 

Circuit Court, District of Columbia. Dee. 
Term, 1804. 

SuKETiES — ^Insolvent Debtor — Practice. 

Sureties of an insolvent debtor, in a bond for 
duties to the Linited States are not entitled to 
judgment against their principal at the first 
term. 

This cause stood on the appearance-docket 
of this term. 

Mr. Morsell, for plaintiffs, moved for judg- 
ment in an action brought to this term on a 
bond given by the defendant, with the plain- 
tiffs as sureties, to the United States, for du- 
ties; the plaintiffs having paid the duties,, 
and the defendant having become insolvent. 
This suit was brought under the act of con- 
gress of the 2d of March, 1799, § 65 (1 Stat. 
676). 

Mr, Key, for defendant, contended— 1st, 
That sureties are not entitled to judgment at 
the first term. 2d, That if they have that 
remedy, it can be used only in cases of such 
kinds of insolvency as are mentioned in the 

1 [Reported by Hon. William Cranch, Chief" 
Judge.] 
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act of congress of the 2d of Mardi, 1799, § 
65, supra. 

Mr. Mason and Mr. Morsell, for plain- 
tiffs, relied on the words "the like advantage, 
priority or preference for the recovery," etc 
They admitted that the United States could 
not recover judgment on a bond for duties, 
but by a jury trial in common form; but 
contended that the surety who pays the debt 
of an insolvent principal has a right to a 
trial at the first term. 

THE COURT (PITZHUGH, Circuit Judge, 
absent) were of opinion that the surety was 
entitled only to the priority of payment out 
of the effects of the insolvent; not to the 
trial at the first term: Because the clause 
giving such trial is subsequent to the clause 
which gives "the like advantage, priority," 
&c.; because, by the words of the act, the 
priority of suit is only given when the duties 
are due to the United States; because the 
defendant cannot get a continuance of the 
cause unless the attorney of the United 
States be present; and because, in a suit 
by a surety, many more facts can be pleaded 
by the defendant than in a suit by the 
United States— such as the surety had not 
paid, or an offset, or that he was not in- 
solvent, &c. 

-The motion was overruled, and the cause 
took its regular course through the dockets. 
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JOHNS V. SLACK et al. 

[2 Hughes, 467.] i 

District Court, D. West Virginia. Jan., 1875. 

Fraud— Sale op Land— Pexdenct of Confjsoa- 
• TioN Proceedings — Absence op Purchaser — 
Unpaid Purchase-Mosey — Limitation. 

1. A person who is counsel for vendors of 
land, and a party interested in the proceeds by 
marriage, does not per se commit a fraud by 
moving for the sale of the land, for iie recovery 
of unpaid purchase-money in the absence of a 
defaulting purchaser, 

2. The pendency of confiscation proceedings by 
the United States against a person entitted to 
the equity of redemption in land, does not viti- 
ate or help to vitiate a sale of the land, made 
durante hello, while that person is absent with 
the other belligerent power. 

3. A sale of land for unpaid purchase-money 
is not vitiated by the fact that it is made while 
the purchaser is absent during war with the oth- 
er belligerent power, and had no notice of the 
motion for the sale, or of the sale itself. 

4. A sale of land lying in the outer part of a 
town may be made in lamp and not in parcels, 
although it be known to the commissioner for 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



the sale that a company had been formed for 
its purchase in lump, which might prevent com- 
petition between bidders. 

5. It is too late in 1870 to bring a bill for set- 
ting aside such a sale, made in 18^, on the 
ground of fraud. 

[This was a bill in equity by John Johns, 
assignee of John N. Clarkson, a bankrupt, 
against John Slack and others, to set aside a 
certain conveyance as fraudulent.] 

A purchase had been made in 1855, of a 
large and now exceedingly valuable property 
in the outer part of the town of Charleston, 
Kanawha county. West Virginia, consisting 
of about 123 acres. Up to 1861 payments had 
been made of purchase-money, at that time 
not greatly reducing the original amount 
agreed to be paid. Legal proceedings had 
been taken to subject the land to sale in lump 
for the payment of the purchase-money due, 
and a decree obtained for the purpose. From 
this decree appeal had been taken to the court 
of highest resort, and it had been there affirm- 
ed; and there was no obstacle left in the way 
of a sale. Meantime $4000 more of the pur- 
chase-money had been paid. At this stage of 
the matter, the Civil War had broken out, 
and the purchaser, John N. Clarkson, had 
joined the Confederates and soon left the coun- 
try, to which he did not return until about the 
year 1870. No steps were taken for a sale un- 
til the April term of the circuit court of Kan- 
awha county, 1864. Then, on motion of coun- 
sel for the vendors, who had married a party 
interested in the proceeds of sale, a commis- 
sioner, Lovell, was appointed to make sale 
of the land, which was sold on June 25th, 
1864, when the fighting was substantially over 
in that part of the country. The sale was 
made while confiscation proceedings were 
pending (though they were not actively press- 
ed) against Clarkson, which would have af- 
fected his equity of redemption. The sale 
was made to a company of persons, which 
was formed for the purpose of purchasing it, 
and was cried out to one who had been select- 
ed to act for them, namely, Greenberry Slack. 
It was made while Clarkson was still absent 
and unable to return, being a public enemy. 
It was stated in evidence that the company 
was got up with a view to its being made to 
embrace all persons who would be likely to 
bid for any part of the property; and it was 
charged that the commissioner was in fact in- 
terested in the purchase, and that he colluded 
with the scheme of the company, by selling 
the property in lump, instead of cutting it up 
into lots, and in other ways. The bill to set 
aside the sale was not brought till about 1870, 
which was about as soon as Clarkson dared 
return to the country. 

James H. Ferguson, William W. Gordon, 
and Hunter H. Marshall, for complainant. 

Samuel Price, N. Goff, Jr., and William H. 
Hogeman, for defendants. 

JACKSON, , District Judge. The biU alleges 
that at a judicial sale made in 1855, in a suit 
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in the circuit court of Kanawha county, in 
wliich Isaac Reed, as guardian, was complain- 
ant, "and Mrs. E. V- Oox and others were de- 
fendants, John N. Clarlison became the pur- 
chaser of a tract of 122^ acres of land, ad- 
joining the town of Charleston, in the county 
of Kanawha, for the sum of $15,400. He 
paid a portion of the purchase-money and exe- 
cuted his notes for the residue. Failing to 
discharge the notes as they fell due, such pro- 
ceedings were had in the case as resulted in 
the appointment of "William R. Cox and W. E. 
G. Gillison as commissioners to resell the prop- 
erty. After this decree was obtained, Glark- 
son paid four thousand dollars of the unpaid 
purchase-money, after which no steps were 
taiien to resell the property until 1864. The 
last order made in the case, prior to the war, 
was at the fall term, 1859. A short time 
after, the condition of the country became 
very unsettled, and hence no move was made 
to enforce the decree, as we have said, until 
1864- At the April tei-m, 1864, of the circuit 
court of Kanawha county, on motion of "Wil- 
liam E. G. Gillison, F. A. Lovell was ap- 
pointed a commissioner, instead of Cox and 
Gillison, to make the resale of the land under 
the decree rendered in 1859. Shortly after his 
nppoiutment, Lovell, as commissioner, adver- 
tised the land for sale, and on the 25th of 
.June, 1864, sold the land pm-suant to the sev- 
eral ordei's theretofore made in the case of 
Heed v. Cox's Heirs [unreported], at which 
sale Greenben-y Slack became the purchaser. 
I have briefly given the history of this case, 
at least what I regard as material, to the time 
when the present controversy commenced. 
Upon this state of facts, the plaintifiE in this 
l)roceeding seeks to set aside the conveyance 
made to the defendants, by Commissioner Lo- 
vell, in pursuance of the order of said court; 
alleging, first, that the action of Gillison, who 
held a double relation to the case, that of 
party in right of his wife, and counsel, was 
under the circumstances fraudulent In re- 
ply to this position, I have to remark that it 
was his unquestioned right (if he thought 
proper) to act as counsel for the protection of 
his wife's interests, as well as those of her 
friends. It was a question which he alone 
could best determine, whether it was prudent 
for him to maintain that legal relation to the 
case, and I am not aware of any legal rule 
that would be violated by such action. Be- 
ing interested in right of his wife, he had an 
undoubted right to protect her interests and 
take such action as in his Judgment would 
best subserve those interests. When, there- 
fore, he thought the time had arrived to take 
such action, it was not only his legal right 
to move, but it was clearly his duty to do so. 
In determining this question, he had to exer- 
cise his discretion, the exercise of which is, 
under the circumstances, the subject of com- 
plaint. It does not occur to me, howevei*, 
that it was improperly exercised in the re- 
spects referred to, nor do I perceive that any 
injury has resulted from his action in this re- 



spect At this point it is sought to connect 
the confiscation proceedings pending against 
Olarkson with the action of Gillison, by char- 
ging that he took advantage of the absence of 
both Clarkson and Cox to enforce the decree, 
pending proceedings of confiscation. The fact 
that Clarkson and Cox were absent and with- 
in the Confederate lines, and that confiscation 
proceedings had been commenced against 
them, and that such proceedings "constituted 
a damaging cloud upon the title of the prop- 
erty," seems to me to be of little or no conse- 
quence. At the time of the sale, the proceed- 
ings had been pending for some time, and it 
was evident that there was no sei'ious purpose 
on. the part of the officers of the government 
to do more than confiscate a'ny personalty 
Clarkson might have. In fact, this court had 
announced at a very early period after the 
passage of the confiscation acts, that in its 
judgment no estate in fee was liable to con- 
fiscation, and that opinion was published and 
most likely known to all interested parties iu 
this district But it must be borne in mind 
that the proceedings in confiscation were 
against Clarkson, who had only an equitable 
or contingent interest and not against the par- 
ties who held the legal title to the property in 
question. Clai-kson had no title to it, and 
could have none untU the purchase-money due 
the estate of Cox was paid and fully dischai-- 
ged- At the time of the sale such was not 
the fact; on the conti-ary, the balance due on 
the original purchase, with the accumulated 
interest, was about equal to the original debt. 
Clarkson left the country early in 1861, with 
a full knowledge of the fact that a decree had 
been entered in the circuit court of Kan- 
awha county (which had been affirmed by the 
court of appeals, the court of last resort) di- 
recting a resale of the land. This fact was 
also well known to the people of Charleston, 
as the property seems to have been the sub- 
ject of much talk. Every one who took an 
interest in the property was informed of its 
situation. In fact, it nowhere appears that 
there was any efEort upon the part of any one 
to conceal its true condition. Hence, I con- 
clude that the condition of the property was 
so well understood that the confiscation pro- 
ceedings pending at the time did not influence 
Gillison's action, nor does the. evidence dis- 
close the fact that he in any way alluded to 
their pendency or used them for any purpose 
whatever. Nor does it appear that the pend- 
ency of such proceedings seriously affected 
the sale' of the land in controversy. It is also 
alleged that the decrees should have been 
modified so as to lay the property oflE into lots 
for sale. But this was not done. And the 
question is asked why Gillison pressed the 
sale of the property without having first ob- 
tained such action before the sale was made. 
It is sufficient to say that it was not the duty 
of Gillison or those he represented to ask 
the court for a modification of the decree in 
that respect. It had been entered some years 
before and appealed from by Clarkson to the 
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court of appeals, and by that court affirmed. 
The rights of all had been determined, and 
it was not in the power of either party to 
modify it AH they could legally and right- 
fully do was to execute it. Gillison consid- 
ered the entire tract bound for the debt he rep- 
resented. They had a lien on the whole tract, 
and were entitled to have it sold, unless Olark- 
son, or some one for him, could satisfy the 
court that a portion of the tract would pay 
off the balance of the debt; in which event, 
the court might have so decreed. But it no- 
where appears that Clarkson, or any one for 
him, brought this matter to the attention of 
the court If at this stage of the proceedings 
any one was chargeable with neglect to do 
what might have been proper under the cir- 
cumstances, it certainly was not Gillison. In 
no view of this question as presented, was he 
bound to tate such action. If there was any 
neglect in regard to this matter, it must be 
with those whose absence from their homes 
and the country would more properly account 
for it It therefore seems to me that the point 
attempted to be made by the plaintiff, that "it 
was a fraud on the part of Gillison to force a 
sale of the lands of Clarkson at the time and 
under the circumstances then existing," is not 
well taken. I am unable to see anything in 
the conduct of Gillison calculated to prejudice 
the rights of any one. "What he did he clear- 
ly had the right to do. He waited until 1864, 
a period of five years after the final order 
had been entered, before he took any steps to 
enforce the decree. It is apparent that he de- 
layed action imtil peace and tranquillity could 
be restored to the coimtry. When he did 
move, the war was substantially over, and the 
coimtiy in this region quiet But it is evi- 
dent that the moving consideration with Gil- 
lison was to save the debt due Cox's estate. 
When he moved for the sale, the property had 
been occupied by both of the contending 
armies, the fine mansion house had been to a 
great extent dismantled, the trees, shrubbery, 
and fences destroyed, and the value of the 
property supposed to be materially affected. 
It was at that time abandoned, the house un- 
occupied, the fields in commons. Its rapid 
decay consequent upon its abandonment was 
a most potent reason for his action in the 
premises. There is no view that I" can take 
of Gillison's cbnduct that would justify me in 
sustaining the charge of fraud against him. 
To sustain this allegation no direct proof has 
been brought nor do I think the facts and 
circumstances of the case warrant the infer- 
ence of fraud. 

The nest position of the plaintiff is "that 
the combination entered into by the pur- 
chasers of the land in question, evidenced by 
a written agreement, and the purchase of the 
land in pursuance thereof, was, under the cir- 
cumstances, a fraud on the rights of Clark- 
son which renders the sale void." An exam- 
ination of the agreement must satisfy any 
one that It does not of itself import or con- 
stitute a fraud upon the part of those who 



executed it The fraud is, therefore, if it 
exist at all, subsequent to the execution of 
this instrument, and must have grown out 
of it And first, it is contended that the sale 
is void, whether Lovell, the commissioner, 
was guilty of any official misconduct in the 
sale or not To support this position the. 
proceedings in confiscation are again in- 
voked; this Ume in connection with B. H. 
Smith, another of the defendants, instead of 
Gillison. As I have before remarked, the pro- 
ceedings in confiscation seem not to have in- 
fluenced the action of any one, nor does it 
appear that any one was deterred from bid- 
ding by reason of their pendency- It will 
not be gravely contended that the mere exist- 
ence of such proceedings amounts to any- 
thing, when the purpose of the government 
was either well known, or it was within the 
power of any one desiring information on 
the subject to ascertain her object The 
government not only did nothing for twq 
years before the sale of the property (after 
filing her libel), but as we have seen, when 
the property was advertised for sale under 
the order of the circuit court of Kanawha 
county, she took no steps to prevent the sale. 
Under this state of things it must be pre- 
sumed that she had abandoned her proceed- 
ings in confiscation, and subsequent events 
certainly tend to confirm this view of the 
case. I therefore conclude that there was 
nothing in the relation of the government 
or its agent B. H. Smith, to this case, that 
would authorize this court to conclude that 
the proceedings in confiscation tended to cast 
a cloud upon the title, or that there was any 
such relation to the case on the part of the 
government, or its officer, as would justify 
presumption of fraud in fact or in law upon 
the rights of Clarkson. In this connection, 
however, it is alleged that independent of the 
consideration just referred to, the purpose 
and object of this combination was to per- 
petrate a fraud upon the rights of Clarkson, 
and that the parties to this agreement had 
conspired together to secure that result To 
support this position, the evidence of a num- 
ber of witnesses has been taken by the 
complainant, as to conversations had with 
parties to this contract who were members 
of this combination. In considering this al- 
legation it becomes necessary for the court 
to examine the evidence in support of, as 
well as the denials of the defendants to the 
truth of, the allegation, and the evidence ad- 
duced by them in support of their positions. 
To do this, the court is required to weigh 
the evidence and to look at it in the- same 
light that a jury would be expected to ex- 
amine and pass upon it The motives of the 
witnesses, their relation to the case, the cu:- 
cumstances by which they are surrounded, 
and their character for credibility, are all ele- 
ments to be considered and weighed by the 
court in making up its judgment 

Having indicated the rules for our guid- 
ance in this particular, let us briefly examine 
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the evidence of George High, James A. 
Youngr, and Charles O. Young, to this point 
The first witness, High, details a conversa- 
tion with "Whittaker in which he says Whit- 
taker stated that "he had labored hard 
to get up the company and get all the mon- 
eyed men into it so as to have it their 
own way, whereby there would be no 
opposition bidding." This conversation oc- 
curred after the sale, and conceding the 
statement to be true, would of itself tend to 
prove little or nothing; but he is contra- 
dicted in toto by Whittaker, and in part by 
McWhorter. Applying to him the well- 
known rule of "falsus in uno, falsus in om- 
nibus," I deem it unnecessary at this time to 
notice his testimony in regard to Atkinson, 
who is dead, except to say that if what he as- 
serts of him be true, that the members of the 
company were not to bid against each other, 
it does not, under the circumstances of this case, 
amount to anything, for the reason that the evi- 
dence discloses the fact that there was but one 
man in the company of any considerable 
means, the remaining members being men of 
moderate means, which of itself is a fact 
strongly tending not only to discredit his 
statements, but to establish the fact that the 
object of the combination was to enable men 
of small means to bid for the property, which 
is admitted to be true by John Slack, Sr. 
James A. Young details a conversation with 
Atkinson as to the value of the property, stat- 
ing that Atkinson admitted that they had 
purchased the property far below its value 
by getting the moneyed men combined to- 
gether. Charles G. Young speaks of a con- 
versation with Greenberry Slack, on the 
morning of the sale, in which he stated that 
he expected to get the property for less than 
twenty thousand dollars, and that it was 
worth one hundred thousand dollars. If 
these conversations ever occurred, they are 
nothing more than idle declarations and un- 
sworn statements that are of little or no 
value when met by the statements of the par- 
ties under oath. Both statements are improb- 
able, and, I might say, almost incredible. 
The conversation with Atkinson took place 
after the sale, whilst the one with Slack was 
on the morning of the sale. When Atkinson 
is said to have spoken the sale was over, and 
he could have had no motive in making 
such a statement. The conversation with 
Slack is a mere expression of opinion as to 
what the property would sell for. There is 
no evidence tending to show that the state- 
ments in any way affected the value of the 
property or prevented any one from bid- 
ding. It is difiacult to perceive what good 
could be accomplished by such statements, 
or how Slack or Atkinson could hope to be 
benefited by them. The evidence clearly 
shows that neither Slack nor Atkinson were 
wanting in sense, but, on the contrary, they 
were both successful business men of limit- 
ed means. Slack contradicts Young, and is 
sustained by his co-defendants and many oth- 
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er witnesses, who testify that the property 
brought its full value. The statements of the 
two Youngs are, as I have said, very Im- 
probable, but if not, they stand before the 
court with such a cloud resting upon them as 
to create doubt in the mind of the court as 
to the truth of their statements. Whilst 
Slack, on the one hand, is strongly sustained 
both by his co-defendants and the facts of 
the case as they are mainly developed, on the 
other hand the Youngs, whose statements 
seem to me so improbable, stand, if not en- 
tirely discredited, with their character for 
truth so assailed and impeached as to render 
it impossible for the court to credit their 
statements. 

It will be observed that thus far I have ex- 
amined the evidence relied on by the plain- 
tiff to establish fraud on the part of Gilli- 
son and Smith. Passing from the considera- 
tion of the questions involved in their action, 
as well as the facts and circumstances at- 
tending the sale, I propose to examine the 
next position of the plaintiff, "that Lovell, 
the commissioner who made the sale of the 
land in question, was guilty of such official 
misconduct as to render the sale void." This 
is a very grave charge under any circum- 
stances, but it is particularly so when pre- 
ferred against a man whose lips are forever 
sealed by death, and who can have no oppor- 
tunity to meet it or to explain the transac- 
tion upon which it is founded. It is there- 
fore eminently proper that the evidence tend- 
ing to fix a stain upon the memory of a man 
whose reputation up to the time of the trans- 
action alluded to was without spot or blem- 
ish should be most carefully scrutinized. 
Therefore, before the mind of the court can be 
brought to this conclusion, the plaintiff must be 
required to establish the truth of the allega- 
tions by such credible evidence as not to leave 
its mind in doubt This allegation of the bill 
would seem to resolve itself into two proposi- 
tions. First, that the commissioner was guilty 
of such misconduct as would have prevented 
the court (if informed of his conduct) from 
confirming his action. Second, that he had 
such an interest in the result of the sale as 
would disqualify him from acting as such 
commissioner. I have to some extent exam- 
ined the conduct of Lovell on the day of sale 
In connection with Gillison. As we have 
seen, he was the commissioner of the court, 
charged with the naked duty of selling the 
land under the decree. Upon the day of sale 
he cried the property nearly the entire day, 
having at noon adjourned over for a short 
period for dinner. No undue haste was ex- 
hibited by him, no improper act on the day 
of sale is proven against him. True, there 
is an effort to prove that he did or said some- 
thing about the title of the property. But 
this is not clearly proven. On the contrary, 
if he did anything, he replied to the questions 
concerning it, that he was acting as commis- 
sioner, and that persons desiring information 
about the title had better inquire of some 
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lawyer, proliably of Colonel Smith, Admit 
this to be true, and what is there in it? He 
is selling as commissioner, and sells only 
such title as is invested in him by the decree 
of the court The question asked was not an 
unusual one at judicial sales, and the reply 
to it was, in my judgment, not only proper, 
but quite as usual. But the material fact 
is, who was deterred by his answer from bid- 
ding? "What witness has been introduced to 
show that he would have given more for the 
property, or would have even bid upon it, 
except for the conduct of the commissioner? 
Upon this most material point the evidence 
is silent Much has been said by counsel 
in their arguments, tending to cast reproach 
upon the conduct of this commissioner on 
the day of sale. I confess that in the ex- 
amination I have given this case, I have 
been unable, after mo,st diligent labor, to 
find in the conduct of Lovell on the day of 
sale, any act that in the least reflects up- 
on his character, or assails his action as com- 
missioner. It is, however, alleged, that he 
was a member of the company who pur- 
chased the property, and that he fraudu- 
lently concealed his interest thus defraud- 
ing the creditors of Glarkson by selling the 
land at a sacrifice. And here we have a 
most pertinent inquiry. What interest does 
the evidence show that Lovell had? If we 
look for direct proof on this point, none has 
been adduced except the evidence of Har- 
vey Young, which is contradicted by John 
Slack, Sr, The written contract between 
the purchasers, filed by the defendants, does 
not disclose it The deed made by Slack 
for the benefit of the purchasers does not 
show it (although made long previous to the 
Institution of this suit). We must there- 
fore, look to the only other source, and which 
is mainly relied on to fix the interest of 
Lovell, viz., his admissions and declarations. 
To establish this point, the testimony of 
Harvey H. Young and others is chiefly re- 
lied on. It is to be remarked, that nearly 
all the declarations (except in one of the 
conversations Lovell had with Young) were 
made after the sale. They were made when 
Lovell was not on oath, and when no op- 
portunity was given the defendants for a 
cross-examination of him to ascertain the 
truth of his statements. The purchasers ac- 
quired their rights to the property immedi- 
ately after the sale, and some time previous 
to the date of these declarations. Admis- 
sions of this character cannot affect the title 
of the defendants. The principle is well set- 
tled that "admissions made after other per- 
sons have acquired separate rights in the 
same subject-matter, cannot be received to 
disparage their title, however it may affect 
that of the declarant himself." The appli- 
cation of this principle might well be relied 
on to dispose of the declarations of Lovell, 
and fux-ther discussion upon this point ren- 
dered unnecessary. But it is not necessary 
to rely alone upon this principle. If the 
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declarations ascribed to Lovell are true, he 
must have had some motive for making 
them. What that motive was is immaterial 
at this point of our discussion. He would 
then stand before the court as a witness of 
depraved and corrupt character, having fur- 
nished the evidence of his own guilt The 
declarations, if true, convict him, as was 
well remarked, of "perfidy and gross turpi- 
tude." If he were living and they were 
sworn to, they would be disregarded as com- 
ing from a source so corrupt as to entitle 
them to little or no credit But when they 
are made, not under the sanction of an oath, 
and offered as the declarations of a witness 
who admits his own baseness, they become 
utterly worthless; and a judge sitting as a 
chancellor, with the right to draw "all in- 
ferences which a jury might draw, and all 
things which they may lawfully presume 
will be drawn and presumed by the court," 
would wholly disregard testimony derived 
from a person so immoral and corrupt in 
character, and treat it as unworthy of credit 
It may be conceded, however, for the sake 
of the argument that the declarations of 
Lovell are true, and entitled to considera- 
tion by the court in making up its judgment 
Admitting to be true all they tend to prove, 
would the result be different? I think not. 
Testimony of this character is regarded as 
the weakest and most unreliable known to 
the law. It opens the door to fraud, is the 
most difficult to answer, and is usually re- 
sorted to by parties hard pressed to make 
out a dase. In this case the declarations 
relied on are those of a dead man, and are 
to be received with the utmost caution. Evi- 
dence of this character, unless very strong- 
ly supported, is too weak to authorize the 
court to grant the relief sought for. Here, 
however, the declarations of Lovell are not 
only not strongly supported, but they are 
opposed by the united testimony of all the 
defendants that have spoken in this cause, 
who swear positively that at no time was 
Lovell a member of the company, nor did 
he at any time have any interest in the prop- 
erty purchased. But suppose Lovell was 
living, and introduced as a witness by the 
plaintiff, and admitted that the declarations 
made to Young and others were true, no one 
could or would question that the case would 
be much stronger against the defendants 
than it now stands. What would then be 
its condition? Would it not, upon this vital 
point to the plaintiff, resolve itself into an 
issue between Lovell claiming an interest in 
the property on the one hand, and all the 
defendants on the other denying his inter- 
est? Undoubtedly this would be the posi- 
tion of the case on this point And the 
court would be required to decide between 
the testimony of a witness, standing alone, 
admitting his own turpitude, and the testi- 
mony of a number of persons opposed to 
him, who stand before the court unimpeach- 
ed, and as far as this court can see, unim- 
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peachable. Under such circumstances. It 
will readily be perceived where the weight 
of evidence would lie. Cei'tainly no one of 
the counsel for the plaintiff would claim, 
before a jury, a verdict upon the evidence 
of Lovell alone, confronted and met by all 
the defendants in this case. If they did, 
the answer would simply be, the preponder- 
ance of evidence is with the defendants, and 
the jury would be compelled to find in ac- 
cordance with the facts. I presume it will 
not be pretended that the evidence of all 
the witnesses who prove the declarations of 
Lovell, makes the case stronger for the 
plaintiff than he (Lovell) could make it, were 
he present. If therefore the case upon this 
point would fail if Lovell were present, ad- 
mitting all to be true that is here claimed 
to have been said by him, certainly no one 
will be bold enough to question the correct- 
ness of the conclusion arrived at, founded 
upon evidence of his admissions and decla- 
rations in his absence. The defendants, 
however, are not driven to rely upon this 
position alone. They have assailed nearly 
every important witness introduced by the 
plaintiff tending to establish Lovell's com- 
plicity in the alleged frauds. A number of 
them admit their subornation in this case 
and the 'falsity of their testimony, while 
others stand in a position calculated to 
weaken the faith of the court in their state- 
ments, if, in fact, they are not so far dis- 
credited as to force the court to the con- 
clusion that their evidence should be entire- 
ly disregarded. 

It is a remarkable fact, running through 
all the evidence relating to Lovell's declara- 
tions as to his interest, that not a witness 
of unblemished character, with a single ex- 
ception, has been produced to prove them. 
The Youngs, and all others introduced for the 
purpose of proving his interest in the com- 
pany, are men who belong to a particular 
class that seem to be present when needed, 
although many of them live out of the town 
of Charleston. Another fact is also strik- 
ing, that Lovell lived here, was known by 
every one, and yet no one of unquestionable 
character, unless it be Harvey Young, who 
is contradicted by John Slack, Sr., and Ruff- 
ner, could be found to prove what the 
Youngs and their contemporaries have testi- 
fied to. The court is therefore constrained 
to conclude that the evidence offered by the 
plaintiff is in a great measure derived from 
those of questionable character, whilst that 
of the defendants is from men who stand 
before the court unimpeached, and I infer 
unimpeachable, as it appears from the rec- 
ord in this case that both plaintiff and de- 
fendants have done all in their power to 
strengthen and fortify their positions. 

Passing from the various questions I have 
discussed, I propose to consider briefly the 
object and effect of the combination which it 
is alleged was formed for the purpose of 
defeating competition at the sale. That the 



object was to enable the defendants to bid 
at the sale and become the purchasers is 
clearly shown both by the agreement and 
the evidence. -Surely it was a proper one, 
and has been sanctioned both by usage and 
law. I am not aware of any principle, ei- 
ther moral or legal, that would be violated 
hj the formation of such an association as 
the evidence shows this one to be. If such 
was not the case, then our great industries 
and enterprises would at once be stayed, and 
the march of progress in the development of 
all the great resources of the country would 
be at an end. In every stage of society this 
mode has been adopted for the accomplish- 
ment of objects of greater or lesser magni- 
tude. I cannot, therefore, see any objection 
to the formation of this association, nor to 
its avowed object If we look to the effect 
produced by its formation, certainly the evi- 
dence does not show that any one was pre- 
vented from bidding, nor do we perceive 
that the property, at the time, sold for less 
than its value. Whilst the testimony up- 
on this point is conflicting, yet it is clear to 
my mind that the weight of the evidence in 
the cause supports this conclusion. It can- 
not be denied that the evidence is of the 
most conflicting character. After a careful 
examination of it, I have reached the con- 
clusion that not only the preponderance but 
the great weight of the evidence is with the 
defendants. The allegations of fraud, so 
much relied on, are not sustained by testi- 
mony strong enough to justify the court in 
granting the relief prayed for. It is want- 
ing in the essential elements that I have al- 
ready shown it to be deficient in. But when 
we weigh the testimony offered by the plain- 
tiff with that of the defendants, which is 
supported and sustained by the answers fil- 
ed in this case, in which they deny in most 
explicit and emphatic terms every allegation 
of fraud, the court cannot escape the con- 
clusion that the plaintiff has failed to sus- 
tain his case by that preponderance of tes- 
timony which would justify the court in set- 
ting aside the deed from Lovell, which is 
sought to be cancelled and annulled by this 
proceeding. And I may here remark that 
courts do not look with much favor upon 
a proceeding instituted, as this was, so long 
after the property had been sold, and pass- 
ed into the hands of other and subsequent" 
purchasers without notice. In this case it 
seems to me there was unnecessaiy delay 
in the institution of this suit In the view 
I have taken in this case, I deem it unnec- 
essary to discuss the legal questions aris- 
ing on the demurrer and presented by the 
pleas of the defendants. Upon full consid- 
eration of this case, I am of opinion that the 
case is with the defendants, and that the 
bill be dismissed with costs. 

NOTE. The court did not consider, at the 
hearing of this cause, the exceptions taken, ei- 
ther to the depositions themselves or to the evi- 
dence they contained, for the reason that its at- 
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ten«on was not called to them by either party 
in the discussions of counsel; but the counsel on 
both sides discussed all of the evidence read in 
the cause, and made no reference m their dis- 
cussions to any exceptions to the depositions or 
testimony cont£dned therein. 



Case Wo. 7,364. 

The JOHN SANDERSON. 

a?he AI/BBRT G. LAWSON. 

[4 Ben. 178.] i 

District Court, S. D- New York. May, 1870. 

Collision ik East River— Vessel at Anchor— 
Negligesoe. 

1. The schooner S., while at anchor ^^^^ 
East river, between Blackwell's and Manhattan 
Islands, having her sails up, was run into by ^e 
schooner L., about 9 a, m. Held, that it was no 
fault in the S. to leave her sails up, while at an- 
chor, in broad daylight, at a place where she 
could be seen from a long distance, and was not 
obstructing the channel. 

2. The collision was caused by the negligence 
of the L. in tacking too close to the bows of the 
S. and in not discovering that she was at an- 
chor. 

In admiralty. 

D. McMabon, for the Lawson. 
Beebe, Donohue & Cooke, for the Sander- 
Eon. 

BLATGHFORD, District Judge. These are 
cross libels for a collision, $1,000 damages 
being daimed in the first case, and $1,800 
damages in the second case. The collision 
took place in the channel between Black- 
well's Island and Manhattan Island, near to 
the Blackwell's Island shore, about opposite 
between 78th street and 79th street, about 9 
o'clock on the morning of Sunday,- the 4th 
of October, 1868. The wind was fresh from 
the north-east, and the tide was nmning flood, 
the wind blowing against the tide. The 
Lawson had left New York City for a voyage 
through the said channel, and through Hell 
Gate, to the eastward. She was going with 
the tide and beating. The Sanderson had 
come from Nova Scotia, and had passed 
through Hell Gate bound to New York City. 
The whole contest in the case is as to wheth- 
er the Sanderson was at anchor or not, at the 
time of the collision. I am satisfied, on the 
evidence, that she was, and that she had 
been thus at anchor for some two hours be- 
fore the collision. She came to anchor under 
the direction of a competent licensed Hell 
Gate pilot, who was on board of her, and 
who anchored her, because she was unable 
to stem the strong flood tide, even sailing 
before the wind, she being a very duU sailer. 
When sbe anchored, which she did not do 
until the tide began to carry her backward, 
she clewed up or took in all her sails but her 
two jibs, her foretopsail, her foresail, and 

1 DEleported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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her main saU. As she thus lay, her fore- 
topsail was the only sail which was al- 
lowed to draw to any extent, her main sheet 
being hauled right aft What drawing there 
was by her sails was proper and necessary, 
to keep ber steady and prevent her from 
dragging her anchor afoul of the Croton 
water pipe, which crossed to Blackwell's Is- 
land a short distance astern of her. She was 
anchored as close to Blackwell's Island as 
it was proper for her to be, leaving abun- 
dance of channel room to the westward of 
her. She had a proper and competent watch 
kept on dedk, and her wheel was properly at- 
tended to after she anchored. In this pos- 
ture of things, the Lawson, in beating, ran 
across the bows of the Sanderson, from the 
New York' side, and tacked near the Black- 
well's Island shore, and so close to the bows 
of the Sanderson, that the flood tide carried 
the Lawson against the Sanderson, the port 
bow of the Lawson striking the port bow 
of the Sandei-son, and the Lawson being, 
therefore, a littie between the Sanderson and 
the Blackwell's Island shore, though nearly 
head and head. Prior to the collision, and 
when it was seen, from the Sanderson, that a 
collision was imminent, everything was done 
on board of the Sanderson, that could be 
done, to avoid the collision and mitigate its 
efiEects. The helm of the Sanderson was put 
hard a-starboard, so as to sheer her, as far 
as her anchor chain would allow, towards 
Blackwell's Island, and give the Lawson a 
chance to dear her to the westward, and ten 
fathoms more of chain were run out on the 
Sanderson, the fifteen fathom shadde being 
under water. Tbe collision happened through 
the reddessness and negligence of those in 
charge of the Lawson. The evidence shows, 
that they were intent only on overhauling 
another schooner, which was beating through 
the channel ahead of them, that,, in their 
reckless sailing, they nearly collided with 
that other sehtjoner, dose to the bows of the 
Sanderson, and that they jumped to the 
conclusion that the Sanderson was not at 
anchor, because they saw -her sails up, and 
saw the tide running against her bows. Or- 
dinary attention would have shown them 
that sbe was not under way, for she was in 
plain sight from their vessel, for a long dis- 
tance, the shores of the channel being 
straight, and, as she was at anchor, her po- 
sition was not at any time altered, as they 
were approaching. It was no fault in the 
Sanderson to leave her sails up, while at an- 
chor thus, in broad daylight, at a place 
where she could be seen from a long distance, 
and when she left abundance of channel to 
the westward of her. After she came to an- 
chor, other vessels beating through tadced 
short of her, and passed safely by". Nothing 
but gross inattention and want of care could 
have put the Lawson where she was, it be- 
ing dear that the Sanderson was at anchor. 
The libd against the 'Sanderson must be 
dismissed, wih costs. In the case against 
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the Lawson, there must be a decree for the 
libellants, with costs, with a reference to 
ascertain their damages. 



JOmsrS gjNITBD STATES v.). See Cases 
Nos. 15,480 and 15,481. 
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Case KTo. 7,365. 

JOHNSEN T. FASSMAN et al. 

a Woods, 138; 5 Fish. Pat Cas. 471; 2 O. G. 
94.] 1 

Circuit Court, D, Louisiana. April 6, 1871. 

Patents— Appuoation and Issue— Abandon- 
ment. 

, 1- .The fact of abandonment must result from 
the intention of the patentee expressly declared 
or clearly indicated by his acts. 

2. The issue of letters patent by the patent 
oHice as pnma facie evidence that there has been 
no voluntary abandonment of his invention to 
the public by the inventor, either before or after 
his application for letters patent 

3. The rule to be deduced from the authori- 
ties on the question of abandonment after ap- 
plication is, that after the issue of letters pat- 
ent, the abandonment must be shown to be posi- 
tive, actual and intentional by some act or dec- 
laration of the inventor, or hy such gross laches 
as indicate unmistakably an intention to aban- 
don the invention to the public. 

4. Where nothing was relied upon to defeat 
complainant's patent but the inventor's delay in 
prosecuting his application for the patent, his ap- 
plication having been finally rejected by the 
conamissioner, April 11, 1857. and not appealed 
until August 16, 1866, during four years of 
which time the patent office was closed to him 
by reason of his residence in a state that was in 
rebellion, held, that no direct or implied abandon- 
ment was shown. 

[Cited in Colgate v. Western Union Telegraph 
Co., Case No. 2,995.] 

5. A patent relates back to the date of the 
application; and patents granted to other in- 
ventors during the pendency of such application, 
so far as they cover the same ' invention, are 
void, and are no protection to an infringer. 

[Cited in Goodyear Vulcanite Co. v. Willis 
Case No. 5,603; American Roll-Paper Co. v. 
Knopp, 44 Fed. 611.] 

6. A cotton-bale tie, in which the lower edges 
of the transverse slots are provided with lips or 
flanges projecting downward at an angle with 
me plane of the buckle, to prevent the end of the 
band from slipping, held to be infringed by a tie 
m which the slots are provided with toothed or 
serrated edges for the same purpose. 

[Final hearing on pleadings and proofs. 
Suit brought upon letters patent [No. 59,144] 
for an "improvement in cotton-bale ties," 
granted to complainant [Charles G. Johnsen], 
as assignee of Charles Swett, October 23^ 
1866. The nature of the patented invention 
and of the alleged infringement are set forth 
in the opinion. 




1 [Reported hy Hon. William B. Woods, Cir- 
cuit Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 1 Woods, 138. 
and the statement is from 5 Fish. Pat. Cas. 471 ] 



CThe above engraving represents the Swett 
tie in plan and in section. The end of the 
band, A, is passed through the slot, a, and 
bent backward. The other end, having pass- 
ed around the bale, is thrust through the 
other slot, and under the projections, b, b, 
as shown at d; so ttiat when the bale ex- 
pands, as it is released from the press, the 
band is tightly gripped between the tie and 
the bale, or between the bale and the upper 
part of the band, and thus held securely. 
An Illustration of the "alligator," or defend- 
ant's tie, will be found in the report of the 
ease of Cook v. Ernest [Case No. 3,lo5].2 

A. Phillips, C. Roselius and S. S. Fisher, 
for complainant. 
Lrea, Finney & Miller, for defendants. 

WOODS, Circuit Judge. This cause is sub- 
mitted for final decree upon the pleadings 
and evidence. The object of the suit is to 
enjoin defendants from infrMging upon an 
improvement in cotton-bale ties, which the 
complainant avers was patented to Charles 
Swett, October 23, 1866, and by whom all 
rights under said patent have been assigned 
to complainant The daim of Swett's patent 
was for "a new and improved fastening 
block for securing metallic bands or hoops to 
cotton-bales," described thus: 'J A block of 
suitable size, either made by casting or 
stamping out of metal. In this block are 
formed two slots or holes parallel with each 
other across the block; the length of the 
slots is to be equal to the width of the hoops 
to be used. From the corner and inner edges 
of the slots, projections extend out obliquely 
beneath said slots and nearly covering their 
lower openings." After applying the bands 
as described in the specification, "then, when 

2 [From 5 Fish. Pat Cas. 471.] 
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tlie bale is removed from the press, the elas- 
ticity of the cotton presses firmly against 
the ends of the hoops and prevents them be- 
ing withdrawn." 

The answers of defendants allege, by way 
of defense, that long before the date of the 
patent of Swett and of his assignment to 
complainant, Swett had abandoned his m- 
vention. They aver that the application of 
Swett for letters patent was made In the 
year 1856, and was rejected in the same 
year, and again, upon an amendment of 
specifications, was finally rejected by the 
commissioner of patents, April 11, 1857, for 
want of novelty; that Swett acguiesced in 
the decision of the commissioner from that 
date until August, 1866; that from the date 
of the rejection of his application in April, 
1857, down to August, 1866, Swett took no 
steps whatever to obtain letters patent for 
his said invention, but acauiesced entu:ely in 
the rejection of his application, and aban- 
doned his pretension to a patentable inven- 
tion; and that in the meantime many differ- 
ent forms of bloclis, plates and buckles with 
slots for the insertion of a hoop or band, and 
various devices to hold and fasten the ends 
of the bands together, with the aid of the ex- 
pansive pressure of the cotton in the bale, 
were in notorious use; that on April 18, 
1865, letters patent, embodying those general 
features, were issued to defendant E. Victor 
Fassman, and were reissued on an amended 
specification on December 11, 1866, relating 
back, however, to the said April 18, 1865. 
They allege that an appeal to the supreme 
court of the District of Columbia was taken 
by Swett; but aver that it was not until 
the year 1866, long after the application of 
Swett had been abandoned, and that the 
effect of the decree of that court was merely 
to overrule the decision of the commissioner 
of patents, rejecting said application for 
want of novelty. 

The answer also denies any -infringement 
of the complainant's patent by the defend- 
ants, or any of them, so that the only ques- 
tions presented by the pleadings are: (1) 
Did Swett abandon his invention before the 
issue of his letters patent? and (2) have 
the defendants infringed? The facts as to 
the delay between the application of Swett, 
April 23, 1856, and the issue of letters patent 
to him, October 23, 1866, are correctly stated, 
in the answer. Defendants rely upon these 
facts as proof of abandonment, and offer no 
other evidence. There is no 'proof of actual 
abandonment. Are these facts sufficient evi- 
dence to support the defense of abandon- 
ment? The fact of abandonment must re- 
sult from the intention of the patentee ex- 
pressly declared or clearly indicated by his 
acts. In the case of Adams v- Jones [Case 
No. 57], Mr. Justice Grier said: "By the ap- 
plication filed in the patent office the invent- 
or makes a full disclosure of his invention, 
and gives public notice of his claim for a 
patent It is conclusive evidence that the in- 



(Case No. 7,365} JOH^^ 

ventor does not intend to abandon it to the 
public. The delays afterward interposed, ei- 
ther by the mistakes of the public officers or 
the delays of courts, where gross laches can- 
not be imputed to the applicant, cannot af- 
fect his right" In the case of Dental Vul- 
canite Co. V. Wetherbee [Id. 3,810], Mr. Jus- 
tice Clifford says: "The next objection to 
be noticed is that the inventor abandoned 
his invention, because his application for a 
patent was made April 12, 1855; was reject- 
ed February 6, 1856; and because he did 
not appeal at all or make any new applica- 
tion until March 25, 1864. Actual abandon- 
ment is not satisfactorily proved, and it is 
not possible to hold that any use of the in- 
vention, without the consent of the inventor, 
while his application for a patent was pend- 
ing in the patent office, can defeat the op- 
eration of the letters patent after they are 
duly granted. Such delays are sufficientiy 
onerous to a meritorious inventor, if his pat- 
ent is allowed to have full operation after 
it is granted; but it would be very great in- 
justice to hold that any delay, which the in- 
ventor could not prevent,- should, under any 
circumstances, affect the validity of his pat- 
ent." So in the case of Rich v- Lippincott 
[Id. 11,758], Mr. Justice Grier charged the 
jury as follows: "If you find that the appli- 
cation in 1836, renewed in 1837, was for the 
same subject matter now patented, and if 
stich application was not withdrawn by Fitz- 
gerald, but the delay was caused by the con- 
duct of the commissioner of patents in refus- 
ing to grant the patent for the same inven- 
tion since patented, then Fitzgerald should 
not be considered to have abandoned his in- 
vention to the public, unless he- abandoned 
it before 1836, which is not contended." In 
this case the patent was issued hi 1843. In 
McMillin V, Barclay [Id. 8,902], the question 
is asked: "Upon what reasoning should the 
inventor be regarded as having given up his 
invention to the public, merely because a 
public officer bas repeatedly denied his -ap- 
plication for a patent and the recognition 
of his right has thus been denied for years, 
when he was powerless to prevent it?" The 
issue of the letters patent by the patent office 
is prima facie evidence that there has been 
no voluntary abandonment of his invention 
to the public by the inventor, either before 
or after his application for letters patent. 

The rule to be deduced from the authori- 
ties on the question of abandonment after 
application for letters patent we think to be 
this, that after the issue of letters patent, 
the abandonment must be shown to be posi- 
tive, actual and intentional by some act or 
declaration by the inventor, or by such gross 
laches as indicate unmistakably an intention 
to abandon the invention to the public. 
Nothing is relied on in this case but the 
delay of the inventor in taking his appeal 
from the decision of the commissioner of 
patents to the supreme court of the district. 
The application of Swett was finally reject- 



JOHN. (Case No. 7,365a) 

ea, on amended specifications, April 11, 1857. 
He appealed on August 16, 1866. Here was a 
delay of nine years and four montlis. In 
the case of Dental Vulcanite Co. v. Wether- 
bee, supra, there was an interval of eight 
years between the rejection by the patent 
office and the appeal. That was not consid- 
ered by the distinguished judge who de- 
cided that case as sufficient evidence of 
abandonment. But in the case on trial, if 
we were disposed to hold that a delay of 
nine years and over was sufficient evidence 
of abandonment unless accounted for, there 
is a fact disclosed by the record which would 
relieve Swett of the imputation of gross 
laches— that is, that he was a citizen of one 
of the states in revolt during the late rebel- 
lion—to wit, the state of Mississippi— so that 
for four of the nine years of the interval be- 
tween the rejection of his application and 
his appeal, the patent office was closed to 
him. Bearing this fact in mhid, we are clear 
that no direct or implied abandonment is 
shown by the record in this case. The fact 
that, between the date of the application of 
Swett and the issue of his letters patent, 
other letters patent were issued to other in- 
ventors for substantially the saone invention, 
gives them no right to infringe on Swett's 
patent. His patent relates baclc to the date 
of his application; any patent for the same 
invention granted to another inventor, while 
•his previous application was pending, so far 
as it covers Swett's invention, is void, and 
is no protection to an infringer. 

The next and only other question present- 
ed for determination is the question of in- 
fringement. An inspection of the models of 
the buckles used by the defendants clearly 
shows that they all embody the principle 
and infringe on the Swett patent The only 
tie about which I have had any doubt is 
known as the alligator tie. This tie consists 
in a buckle, the opening or slot of which has 
serrated or toothed edges, which, when the 
pressure is removed from the bale, prevents 
the slipping of the end of the tie. There are 
no lips or flanges turned down at an angle 
with the plane of the buckle, as in the Swett 
patent The serrated edges in the alligator 
tie are substituted for the flange in the 
Swett tie. The application of Swett was 
first rejected by the patent office on the 
gi'ound of want of novelty— the commission- 
er deciding that it was substantially identic- 
al in form and efEeCt with the common slid- 
ing clasps or buckles used on hat bands, sus- 
penders, harness, etc. Mr. Chief Justice Car- 
ter, in his opinion reversing the decision of 
the commissioner, says: "Inspection of the 
device satisfies my judgment that tliis con- 
clusion is erroneous. The contrivance is nei- 
ther buckle nor sliding clasp, although per- 
forming more or less the office of each, and 
for the purpose designed, more effectual than 
either. The dasp and buckle are both with- 
out the flanges that constitute the distin- 
guishing esceHenee, enabling it to hold the 
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contents of the bale by the very process ex- 
erted in escape. It embraces, also, the ad- 
vantage imdisclosed in either dasp or buc- 
kle—viz.: tying itself up to its work through 
the agency of force exerted against it, a func- 
tion employed by neither clasp nor buckle. 
The teeth in the alligator tie perform the 
same function as the flanges in the Swett 
tie, and on the same principle, viz.: "they 
hold, the contents of the bale by the very 
process exerted in escape; it ties itself up to 
its work through the agency of force exerted 
against it" It is the same device acting on 
the same principle, performing the same 
function, only modifled in form. "We think 
It to be an infringement on the Swett pat- 
ent, now the property of complainant Let 
there be a decree for complainant, enjoining 
defendants as prayed in the bUl, and let the 
case be referred to a master to take an ac- 
count of profits. 

[Patent No. 59,144 was reissued May 7, 1872 
(No. 4,896). For another case involvine this 
patent, see Johnson v. Beard, Case No. 7,371.] 



JOHN SHAW, The (COFFIN v.). See Case 
No. 2,949. 
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Case of JOHNSON. 

[Betts' Scr. Bk. 65.] 

District Court, D. Kentucky. 1842. 

Bankhuptot — ^MoNioiPAii Ofpiceh — Effect op 
Discharge. 

[1. A municipal officer who receives moneys 
as license fees is a public officer, witiin the bank- 
rupt act of August 19, 1841 f9 Stat 440, c. 9), 
and, if a defaulter in such office, cannot main- 
tain a voluntary petition under Ihe act] 

[2. A discharge under Act Aug. 19, 1841 (9 
Stat. 440, e. 9), frees the bankrupt from all 
debts provable under the act, whether actually 
proved or not] 

In bankruptcy. 

MONROE, District Judge. It appears, on 
the petitioner's own showing, that he was 
indebted some six or eight hundred dollars 
to the city of Louisville, in consequence of 
his defalcation as clerk of the board of may- 
or and council, on account of moneys re- 
ceived by him according to his duty as such 
officer, for licenses to hacks, etc., and which 
he had failed to pay over according to the 
laws of the city. It was decided: 

1st That Johnson was a public officer 
within the statute, for that, though such 
terms may in some of their predicaments 
in other acts of congress- be confined to the 
officers of the federal government, yet, re- 
garding the subject of the statute with the 
context of the words, and their juxtaposi- 
tion with executors, administrators and 
guardians, they do here include all state of- 
ficers, and that the officers of a city corpo- 
ration, exercising within its territorial lim- 
its a portion of the public authority of the 



[13 Fed. Cas. page 719] 

state, are literally, and in the sense of tlie 
law, public officers. 

2d. That the construction contended for 
by the petitioner's counsel, that he might be 
declared a bankrupt, and be discharged of 
all his debts except that which he owes in 
consequence of his defalcation as a public 
officer, and of it, also, or not, as the cred- 
itor might elect to prove it against his bank- 
rupt estate or stand ofE, was not maintain- 
ed, because the declaration on the 4th sec- 
tion, that the "discharge and certificates 
shall be a full and complete discharge of 
all debts, contracts, and other engagements 
of the bankrupt which are provable under 
this act," does not leave the effect of the 
discharge in bar of any debts whatever, to 
depend upon whether it be proved by the 
creditor and claimed against the estate or 
not; that this form of expression could not 
have been employed to narrow the effect of 
the certificate, but was probably selected to 
embrace all contingent and uncertain de- 
mands, the holders of which expressly per- 
mitted by the succeeding section "to come 
in and prove under the act." 

3d. That the object was most manifestly 
to exclude every person owing debts in con- 
sequence of his defalcation as a public offi- 
cer, which in officers of the federal govern- 
ment they had, but six days before, de- 
clared should be henceforth deemed a fel- 
ony, together with all other persons coupled 
with them in the exclusion from entering 
this door of the court with their own origi- 
nal petitions for the ben^t of the act 
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Ex oarte JOHNSON et al. 

[The case reported under above title in 1 N. 
T. Leg. Obs. 166, is the same as Case No. 133.] 
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Ex parte JOHNSON. 

[1 Wash. 0. O. 47.] i 

Gircuit Court, D. Pennsylvania. April Term, 
1803. 

Witness Fees. 

A witness recognised and attending the court 
on the part of the defendant, if sworn and sent 
before the grand jury on the part of the United 
States, is entitled to be paid by the United States 
for his attendance on the trial. 

In the case of U. S. v. Coalter [unreported], 
who was indicted this term for murder com- 
mitted on the high seas, and acquitted; it 
appeared that a Mr. Johnson, who had been 
recognised to appear as a witness for the de- 
fendants, had nevertheless been marked on 
the indictment, and sent up to the grand 
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jury by the district attorney. It was now 
moved that the marshal should pay him for 
his attendance, as if he had been recognized 
on the part of the United States. The dis- 
trict attorney opposed the motion, and de- 
clared that he was not sent up as a witness 
on the part of the United States, but from 
a wish, on his part, that the jury should hear 
as well the witnesses for, as against the 
prisoners. 

WASHINGTON, Circuit Justice. I have 
no doubt but that Johnson was sent to the 
grand jury from the best motives on the part 
of the attorney, but I cannot say that I ap- 
prove of the practice, and would not have 
permitted it, had the subject been mentioned 
in court As the indictment, when found, 
amounts to nothing more than calling upon 
the accused to answer, it is highly improp- 
er that the grand jury in their retirement 
and without the legal aid of the court as to 
what is and what is not proper testimony, 
should in fact decide the cause, which they 
do if they through mistake of the law should 
not find the bill. The accused having the 
benefit of a speedy, candid, and open trial, 
under the direction of the court where all 
his witnesses are heard, can suffer no incon- 
venience from this rule. If therefore the at- 
torney chose to make use of the defendant's 
witness, and marked him on the indictment 
as a witness for the prosecution, he must be 
paid by the United States. 



1 [Ori^nally published from the MSS, of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Case ]Sro. 7,368. 

In re JOHNSON. 

[Betts' Scr. Bk. 62.] 

Circuit Court D. Cape Fear, North Carolina. 
Aug. 15, 1842. 

BANKROPTor— Ohder fob Discharge — Practice 
— "Districts. " 

[1. A decree of bankruptcy, and an order for 
the discharge of the bankrupt, must under Act 
Aug. 19, 1841 (5 Stat 440, c. 9), be made in 
court and not at diambers.] 

[2. Albemarle, Cape Fear, and Pamlico, as de- 
fined in Act AprU 29, 1802 (2 Stat 156), are 
"districts," witliin the bankrupt act of August 
19, 1841, § 7 (5 Stat. 446), providing that bank- 
ruptcy proceedings must be in the district where 
the bankrupt resides.] 

[This was a petition by Neill Johnson, a 
bankrupt for a final discharge, under Act 
Aug. 19, 1841 (5 Stat 440, c. 9). Questions 
in connection therewith were referred to this 
court by the district judge.] 

DANIEL, Circuit Justice. In this case it 
is stated by the district judge that the peti- 
tioner, having been previously decreed a 
bankrupt on the 25th day of April, 1842, 
filed a petition for a final discharge and cer- 
tificate in the clerk's office of the disti'ict 
court of Cape Fear, and on the 2d day of 
May, 1842, moved, by his attorney, in open 
court, that a day might be named for the 
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hearing of the said petition before the Judge 
of the district court, at chambers, whereso- 
ever he might be at the said day so to be 
named; and his honor being willing to hear 
the said petition at Fayetteville, in the said 
district, on the 1st Monday in August, 1842, 
but doubting his power, under the act of con- 
gress, to hear the petition for a final dis- 
charge and to decree a certificate at cham- 
bers, or at any other place than the town of 
Wilmington, where the stated courts for the 
said district are by law to be held, did there- 
upon, in his discretion, adjourn to circuit 
court for the district of North Carolina the 
question whether the district judge had pow- 
er to decree at chambers the discharge and 
certificate prayed for. 

By the sixth section of the act of congress 
[of August 19, 1841 (5 Stat 445)], it is de- 
clared that the district court in every dis- 
trict shall have jurisdiction in all matters 
and proceedings in bankruptcy arising under 
this act, and every other act which may 
hereafter be passed on the subject of bank- 
ruptcy; the said jurisdiction to be exercised 
summarily, in the nature of summary pro- 
ceedings in equity; and for this purpose the 
said district court shall always be declared 
to be open. One main object of the pro- 
vision just quoted was evidently dispatch; 
and with that view is the district court em- 
powered to hold as many sessions for hear- 
ing eases in bankmptey as the exigencies of 
the community shall require. But, in all the 
proceedings directed or authorized by the 
statute, the character and identity of the 
coiu-t seem to be contemplated; it is the 
court by whom the requisite measures are 
to be taken. Some aid in interpreting this 
section of the act of congress may be ob- 
tained from the reference it contains to sum- 
mary proceedings in the courts of equity, 
for the accomplishment of which these 
courts are considered as always open; for 
instance, the awarding of writs of injunc- 
tion and ne exeat. Judges in chancery grant 
these writs summarily, and when not sitting 
as a court, but all subsequent proceedings 
upon them are had as acts of the court. By 
parity with this practice in chancery, to 
which the act of congress probably refers, 
the district judge might regularly receive 
petitions, and perhaps order a summons or 
notice for the hearing of the question of 
bankruptcy; but the return of notices or 
process should be into the district court prop- 
er, and much more, is it thought, should the 
decision of every question aflfectmg the 
rights of the petitioner or his creditors be be- 
fore the same tribunal, and regularly con- 
stituted and described by law. With re- 
spect to the place at which the proceedings 
in bankruptcy are either to be commenced 
or prosecuted, the seventh section of the act 
of congress gives the rule. By this section 
it is declared that all petitions by any bank- 
rupt, or by any creditor against any bank- 
rupt, and all proceedings in the case to the 
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close thereof, shall be In the district court 
within and for the district in which the per- 
son supposed to be a bankrupt shall reside 
or have his place of business at the time 
when such petition Is filed, except when oth- 
erwise provided by this act 

There can be no question that any proceed- 
ings in bankruptcy, to conform to the lan- 
guage so plainly expressed in this section, 
must, from the petition down to the final 
decree, inclusive, take place within the dis- 
trict of the bankrupt's residence, or that in 
which was situated his place of business at 
the time of the filing of his petition. The 
state of North Carolina, however, consti- 
tutes, of itself, one district, and that is sub- 
divided into three smaller, separate districts, 
distinguished by the act of congress of April 
29, 1802, by certain geographical bound- 
aries and limits, set forth in sections 8 and 
9 of the act viz. the district of Cape Fear, of 
Albemarle, and of Pamlico; and it has been 
made a question whether the seventh section 
of the bankrupt law, which requires the pro- 
ceedings to be had in the district of the 
bankrupt's residence, would be complied with 
by the institution and prosecution at any 
place within the state the subject of it be- 
ing a citizen and resident of that state. At 
first view, some ambiguity might seem to 
grow out of the language of the law, when 
compared with the arrangement of the dis- 
tricts within the state of North Carolina. 
Upon a closer consideration, however, such 
ambiguity is deemed rather apparent than 
real. The subdivision of the state was doubt- 
less intended for the accommodation of the 
inhabitants of the several districts, respec- 
tively, in their ordinary business in the 
courts. In instances of bankruptcy, when 
traveling and expenses of every kind are 
burthensome and inconvenient, these causes 
may be supposed to operate with augment- 
ed influence, and In a proportionate degree to 
call for such a construction of the laws as 
would remove or mitigate the evils which 
had prompted to a division of the state. 
The seventh section of the bankrupt law 
should therefore receive that interpretation 
which will insure, to the utmost, these de- 
sirable results. Such an interpretation ac- 
cords as well with the language as with the 
objects of this law. In conclusion, it is the 
opinion of the judge of the circuit court, up- 
on the matters adjourned in this case, that 
the district judge has not the power, out of 
court, either to make a decree declaring the 
parly a bankrupt, or awarding to him a 
final discharge and certificate as such, but 
that a decree to either effect must be the act 
of the court performed in court; and it is 
further the opinion of the judge of the cir- 
cuit coiu^t that the petition in this case, and 
all proceedings had thereon to the close 
thereof, should be had and prosecuted in the 
district of Cape Fear, m which it appears 
that the petitioner resided at the time of fil- 
ing his petition. 
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Case 3Sro. 7,369. 

In re JOHNSON et al. 
[2 Lowell, 129.] 1 
District Court, D. Massadiusetts. May, 1872. 
Bankhuptot — Fraudulent Pkeperencb — Part- 
neks— Joint AND Sepauatb Creditors. 

1. The conveyance of the joint assets of an 
insolvent firm to a continuing partner is a fraud- 
ulent preference by the bankrupt act [of 1867 
(14 Stat. 51"^] ; if made within four months of a 
petition in bankruptcy, it may be set aside by 
the .loint creditors. 

LCited in Ee Lane, Case No. 8,044.] 

2. Whether joint creditors can share equally 
witii separate creditors in the separate prpperty 
of the continuing partner, if there is no joint 
estate and no solvent partner, quaere. 

[Cited in Re Clap, Case No, 2,784.] 

3. It seems that joint creditors may assent, 
after petition in bankruptcy, to such conveyance, 
and come in with separate creditors to prove 
their debts against liie separate estate of the 
continuing partner, if he has assumed the joint 
debts. 

[Cited in Mattocks v. Rogers, Case No. 9,300.] 
[Cited in Rich v. Solari, 6 D. C. 373.] 

Johnson & Stowers were copartners in the 
trade of retail grocers, and dissolved their 
firm November 4, 1870. Stowers intended to 
continue the business with new partners; 
and he paid Johnson ?5,000 for Ms interest, 
and gave him a bond to pay the joint debts, 
and Johnson gave Stowers a conveyance of 
all the joint estate. A few days afterwards 
Stowers discovered that the firm was insol- 
vent, and tried to make a settlement with the 
creditors; failing in which he brought a peti- 
tion in this court December 2, 1870, to have 
the firm adjudged bankrupt, alleging fraud 
on the part of Johnson in the contract of dis- 
solution. A trial was had; and the firm 
were adjudged bankrupt, on the groimd of in- 
solvency, without a determination of the 
question of fraud. In re Stowers [Case No. 
13,516]. The assignees collected ?3,821.07 
from the assets, which had been conveyed by 
Johnson to Stowers; and on the presentation 
of his account a separate creditor objected 
that this money should have beea returned 
as the separate property of Stowers, instead 
of being credited to the joint account Both 
partners were liable, individually, to this 
creditor, and neither had any separate es- 
tate, unless the joint assets had become sepa- 
rate by the contract of dissolution, and its 
consequences. Evidence was taken before 
the register, and reported by him; and he 
expressed .the opinion that the arrangement 
between the partners was rendered voidable 
by the fraud of Johnson, and that the assets 
should be treated as the joint property of the 
firm. 

S. A. Bolster, for separate creditor. 
O. P. Hinds, for joint creditors. 

LOWELL, District Judge. That partners 
may dissolve their connection, and, as part 

1 [Reported by Hon. John JxiweJl, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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of the arrangement, may convey all the as- 
sets to one of them, and may thus lawfully 
convert joint into separate estate, has be- 
come an established doctrine in equity as 
well as at law. Bx parte Ruffin, 6 Ves. 110; 
Ex parte Fell, 10 Ves. 347; Howe v. Law- 
rence, 9 Cush. 553; Robb v. Mudge, 14 Gray, 
534; Ex parte Williams, 11 Ves. 3. The rule, 
and the reason for it, are thus stated in Story 
on Partnership (section 358): "While the 
partnership is solvent and going on, the cred- 
itors have no equity, strictly speaking, 
against the eflCeets of the partnership. All 
they can or may do is to proceed by action 
at law for their debts against the partners; 
and, having obtained judgment therein, they 
may cause the execution issued on that judg- 
ment to be levied upon the partnership ef- 
fects, or upon the separate effects of each 
partner, or upon both. There being, then, no 
lien and no equity in favor of the creditors 
against the partnership effects until such exe- 
cution is issued and levied thereon, it follows 
that these effects are susceptible of being le- 
gally transferred bona fide, for a valuable 
consideration, to any persons whatsoever, 
and as well to the other partners as to mere 
strangers." The injustice of this doctrine, 
when applied to a settlement in bankruptcy 
in which the courts recognize the assets as 
severed, but refuse to sever the debts, has 
struck many learned judges. Thus, Sir J. 
Leach, V. C., in Ex parte Freeman, Buck, 
474: "I agree that it may be some hardship 
upon the joint creditors that the johit stock, 
to which they have specially given credit, 
should, by the dealing of their debtors with 
each other, be thus converted into separate 
estate. That hardship would have been 
avoided, if it could have been held that 
where, upon a dissolution, one of two part- 
ners is to become the sole owner of the joint 
stock, and it is a part of the consideration 
that he shall pay the joint debts, such joint 
stock shall not, in bankruptcy, be considered 
as converted into separate estate, unless he 
has paid the joint debts. The cases of Ex 
parte RufSn [supra], and the others which 
have followed it, have established that the 
legal principle which converts the joint estate 
into the separate estate, by the mere force of 
the conti-act, is too strong for this equity." 

Several of the cases present strong illustra- 
tions of this hardship. In Howe v. Law- 
rence, 9 Cush. 553, the firm had been dis- 
solved but a few weeks before the bankrupt- 
cy, and but few new debts had been con- 
tracted, and there was newly acquired prop- 
erty to represent them. 

The rule can never satisfy the courts or the 
suitors, and it has been made subject to sev- 
eral exceptions in England, which are of 
very doubtful application, to say the least, 
in this country. One of them is involved in 
this case; namely, that if there is absolutely 
no joint estate and no solvent partner, that 
is, no partner out of bankruptcy, the joint 
creditors may come in against the separate 
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estates of the partners in competition with 
the separate creditors. This exception is 
called "an eecentiie variation," by Daniel, J., 
delivering the judgment of the supreme court 
in MUrrill v. Neill, 8 How. [49 U. S.] 426, 
and at pages 427, 428, the learned judge ex- 
presses great doubt of its soundness, and of 
its having been adopted in this country. He 
cites McCulloh V. Dashiell, 1 Har. & G. 96, as 
expressly repudiating it. tt has been doubt- 
ed or positively denied by several other 
courts in America. See In re Marw^iek [Case 
No. 9,181]; Howe v. Lawrence, 9 Oush, 553 ; 
Somerset Potters* "Works v. Minot, 10 Cush, 
592; Weyer v. Thornburgh, 15 Ind. 124; In 
re Byrne [Case No. 2,270]. There are others 
which uphold it, and I have carefully read 
them; but I do not see in them a very full 
and careful consideration of the authorities, 
and reasons which have been brought to bear 
against it. I find it difficult to say that the 
clear and decisive command of the bankrupt 
act (section 36), requiring the joint estate to 
be appropriated to pay the creditors of the 
copartnership, and the separate estate of each 
partner to pay his separate creditors, is de- 
pendent for its operation upon the accident 
that the joint fund has already been exhaust- 
ed before the bankruptcy, in paying the joint 
debts, or in any other lawful way. Mr. Jus- 
tice Bigelow, speaking of the statute of Mas- 
sachusetts which congress has adopted, toti- 
dem verbis, says, that it is distinct and 
peremptory, and recognizes no such excep- 
tion. Howe V. Lawrence, ubi supra. 

The better mode of meeting the difficulty 
seems to me to be to permit the joint cred- 
itors to assent to the conversion, and thus to 
become separate creditors, even after bank- 
ruptcy has occurred. The decisions have 
been tending to this point, though but few 
have yet reached it. The early cases laid 
down the rigid rule, that there could be 
no substitution or conversion by which a 
joint debt of two partners should become the 
separate debt of the remaining partner; be- 
cause there was no consideration for the re- 
linquishment of the responsibility of the re- 
tiring partner. Lodge v. Dicas, 3 Bam. & 
Aid. 611; David v. Ellice, 5 Barn. & 0. 196. 
This strict construction, under the guise of 
protection to the rights of the creditor, really 
destroyed them, in many cases; and it is 
now well settled, in England, that if the 
creditor has assented to the change, whether 
expressly or by a course of dealing, the debt 
Is severed. Thompson v. Percival, 5 Barn. & 
Adol. 925; Oakeley v. Pasheller, 4 Clark & F. 
207; Hart v. Alexander, 2 Mees. & W. 484; 
Lyth V. Ault, 7 Exch. 669; 1 Lindl. Partn. 
(2d Ed.) 454. In bankruptcy, it is always 
permitted to a creditor who has assented to 
the arrangement to prove against the estate 
of the substituted debtor. Colly. Partn. (5th 
Am. Ed.) § 918; Bobs. Bankr. p. 508. 

The law in this country is not entirely uni- 
form, but the better opinion seems to be in 
accordance with the later decisions in Eng- 



land. Story, Partn. (6th Ed.) §§ 155, 156; 
Pars. Partn. 421; "Waydell v. Luer, 3 Denio, 
410; Backus v. Fobes, 20 N. Y. 204; Shaw 
V. McGregory, 105 Mass. 96; Harris v. Lind- 
say [Case No. 6,124]. In "Wild v. Dean, 3 
Allen, 579, decided m 1863, it was held that, 
even in bankruptcy, to enable a creditor to 
share in the continuing partner's estate it 
was not enough that the continuing partner 
had become bound to the retiring partner to 
assume all the debts, and that the creditor 
had assented, but there must be a new prom- 
ise to pay each creditor in particular. This 
decision does not seem to accord with the re- 
cent authorities above cited; and the law of 
Massachusetts was very soon changed by 
St. 1865, c, 113, which gives the creditor hia 
election, and permits him to exercise it even 
after the debtor has become a statute bank- 
rupt This appears to be a reasonable rule, 
as I have before said. The courts have 
thought the choice should be made before ac- 
tual bankruptcy; because that act is sup- 
posed to fix the rights of all parties, and im- 
der all circumstances, beyond any possible 
modification. In this I find the courts have 
been too rigid, because bankruptcy often fol- 
lows very close on the change of the firm, 
and before the creditors have had an oppor- 
tunity to elect; and there is really no rea- 
son why they should not elect by offering to 
prove their debt, as well as in any other way. 
It is the bankrupt who loses the power of ac- 
tion, and not his creditors, by his filing a pe- 
tition in bankruptcy. There is no possible 
equity against this rule; because any new 
creditors whom the continuing partner may 
have dealt with, may well enough be put to 
inquire the terms on which the old firm was 
dissolved; and they, in fact, would usually 
know it The doctrine which severed the as- 
sets and refused to sever the debts, not only 
did an injustice to the joint creditors, but 
often gave an altogether imexpected and un- 
just advantage to separate creditors; for it, 
of necessity, let in against the assets all the 
separate creditors, though their debts may 
have been contracted during the continuance 
of the firm. 

I come now to a consideration which ap- 
pears to me not to have received its due 
weight in some of the discussions of this 
subject It has been held by highly respect- 
able authority, and is the law of New Hamp- 
shire, anu perhaps of some other states, that 
the creditors themselves have an equity, in- 
dependently of the partners, to require the 
assets to be marshalled at least when the 
firm is actually insolvent Person v. Mon- 
roe, 1 Fost. (21 N. H.) 462; Jarvis v. Brooks, 
7 Fost [27 N, H.] 37; Benson v. Ela, 4 Fogg 
(35 N. H.) 402; Jackson v. Cornell, 1 Sandf. 
Oh. 348; Burtus v. Tisdall, 4 Barb. 571. 
But the better opinion appears to be, that, 
there being no such thing as a preference 
known to common law or to equity, there is 
no way, in the absence of a bankrupt law, 
of reaching any result which will make the 
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marshalling compulsory, excepting by at- 
tachment, or through the intervention of a 
court of equity; and that until suit brought 
the partners may honestly dispose of their 
property as they please, though it be to pay 
all theu: joint property to a separate creditor, 
or vice versa. I do not see how this conclu- 
sion can be escaped in the absence of a bank- 
rupt law. Indeed, it is involvedj together 
with much more, in the decision of Ex parte 
Ruffin, and all the cases which have followed 
it. See an able and' learned discussion of the 
subject in the notes to Silk v. Prime, 2 Lead. 
Cas. Eq. (3d Am. Ed.) 359, etc. But the 
point to which I now refer is this: When 
the bankrupt act lays down a positive rule 
of disti'ibution for the joint and separate as- 
sets, and creates a fraud before unknown, 
called a preference, it is obvious that part- 
ners who owe debts of both kinds may com- 
mit that fraud by conveying their joint prop- 
erty to a separate creditor, or even by dis- 
solving their firm and dividing their property, 
and thus working out a preference to all 
their separate creditors. In an early case 
under this bankrupt law, I held that such an 
act was in itself fraudulent, if it would bring 
about this illegal result, and was so intended. 
In re Waite [Case No. 17,0M]; and see Col- 
lins v. Hood [Id, 3,015]; Ex parte Shouse [Id. 
12,815]; In re Byrne [Id. 2,270]; Phillips v. 
A m es, 5 Allen, 183. Upon these authorities, 
and taMng into view our doctrine of prefer- 
ence, so different from that adopted in Eng- 
land, we may say that the creditors, whether 
joint or several, have a right, by statute, to 
set aside any conversion of one class of as- 
sets into the other, if it be done by partners 
who are insolvent, with intent to. give a 
preference, provided bankruptcy occurs with- 
in four months. In this case, the joint cred- 
itors might have declared upon this convey- 
ance by Johnson to Stowers as a preference; 
for the firm was actually insolvent, and the 
necessary effect of the conversion would be, 
if they became bankrupt, to give the sepa- 
rate creditors of Stowers a preference. I am 
aware of the strong reasons for not interfer- 
ing with the rights of partners to dissolve 
their firm. It is not precisely that point 
which I am dealing with: insolvent partners 
have full liberty to dissolve; but if they di- 
rectly or indirectly make preferences, Iheir 
acts, so far as they affect creditors, can be 
avoided within four months. This very 
brief period of limitation is their safeguard. 
In this case, the continuing partner petition- 
ed, within four months, in the interest of the 
joint creditors; and, as it turns out that the 
firm was actually insolvent when they dis- 
solved, the conversion of the joint assets nec- 
essarily involved a preference, and the in- 
tent may be presumed. Both partners being 
in bankruptcy, there is no one against whom 
an action can be brought, and the point 
comes up for decision properly enough on 
the assignees' account 
It is to be regretted that the evidence is not 



so full as it might, perhaps, have been on the 
question of fraud. If Johnson committed a 
fraud in fact upon Stowers, the result is the 
same; because it is only an honest convey- 
ance, and one that both the partners are 
bound by, that would bind the creditors. Ex 
parte Rowlandson, 1 Rose, 89. It was on 
this ground that the register based his opin- 
ion, and it is a sound one in law; but I have 
thought the fact somewhat doubtful, and 
have therefore gone beyond that considera- 
tion. Both classes of creditors are to share 
alike. 
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JOHNSON v. The ANNE. 
[Oliver's Forms (1842) 465.] 

District Court, D, Massachusetts. Oct. 12, 
. 1818.1 
Shippixg — Compensation of Pjlot — Appakent 

ISSDRBECTIOS OF PaSSEXGEHS— BviDEIfCE. 

[1. A pilot, who has conducted into port a 
ship in distress from lack of provisions, has a 
lien on the ship for his services to the amount 
of his agreement, notwithstanding such agree- 
ment was made with the passengers of the sliip, 
then in a state )f mutiny and rebellioil; tiere 
being strong circumstantial evidence that the 
mutiny was not bona fide, but pretended, and 
that the contract had been acquiesced in by the 
master and mate.] 

[See note at end of case.] 

[2. The ordinary course of human condiict is 
evidence worthy of the consideration of the 
court, even when opposed to actual testimony.] 

[See note at end of case.] 

[This was a libel in rem by Aaron Johnson 
against the schooner Anne for services ren- 
dered as pilot] 

[A British ship cleared from a British port 
for Quebec, with passengei^, but on the voy- 
age the passengers rose in apparent insurrec- 
tion, deprived the captain of command, and 
extorted a promise from the mate to navigate 
the vessel into Boston harbor. "While pro- 
ceeding in this way they fell tu with libel- 
ant's fishing vessel, and the mate, acting in 
behalf of the passengers, employed libelant 
to pilot the vessel into Boston harbor. The 
passengers all testified that they shipped for 
the United States, and not for Quebec. Held 
that this testimony, together with other sus- 
picious circumstances, rendered it at least 
doubtful whether the apparent insurrection 
was not part of a prearranged plan, to which 
the oflicers and charterers were parties, in 
order that, under the British navigation acts, 
more passengers might be carried than would 

1 [Reversed in Case No. 412.] 
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be allowed if the clearance was for tlie Unit- 
ed States; and that under such circumstances 
the vessel should be held liable for libelant's 
compensation as pilot.] 

The complainant's libel in this case alleged 
that the complainant was taken from on 
board his fishing boat, and carried on board 
the schooner Anne, by the directions of Ed- 
ward Dunnegan, then acting as master of 
the Anne, and was requested by Dunnegan 
to pilot the Anne into the port of Boston, 
with an ofEer of fifty dollars for such service; 
that the complainant declining the offer, and, 
attempting to leave the Anne to return to 
his fishing boat, was forcibly detained on 
board the Anne, and almost the whole of his 
provisions were taken from his boat, and 
brought on board the Anne, and these pro- 
visions have never been paid for; that the 
libellant piloted the Anne safely into the port 
of Boston; that his fishing voyage was bro- 
ken up, etc., to the damage of five hundred 
dollars. To this libel the following claim 
and answer were filed: "District Court of 
the United States for Massachusetts District, 
Holden at Boston, Oct, 13, 1818. In the mat- 
ter here depending on the libel of Aaron 
Johnson v. Edward Dunnegan, and the Bi*it- 
ish schooner Anne, George Manners, consul 
of his majesty, George the Third, king of 
the United Kingdom of Great Britain and 
Ireland, comes, and claiming for and in be- 
half of William Bryant and John Daniel, 
both of the borough of St. Ives, in the county 
of Cornwall, in Great Britain, owners of the 
said vessel, and subjects of his said majesty, 
propounds and gives your honor to under- 
stand and be informed, and also Edward 
Dunnegan, heretofore mate of said schooner 
Anne, now here libelled and made party in 
this process,— and William Bryant, junior, 
here present, and now master of said schoon- 
er, respectfully and humbly propound and 
set forth, that the said schooner Anne, on or 
about the tenth day June last, was under 
contract by charter-party to proceed from 
Cork, Ireland, to Quebec, having passengers 
on board; that said schooner, in her way to 
her port of destination, stopped at the port 
of Padstow, in Cornwall, and thence depart- 
ed, and, having touched at St. Ives, proceeded 
on her voyage towards Quebec; the number 
of passengers on board said vessel being 
about Sixty; that on or about the seventh of 
August, the said passengers forcibly took 
from the said William Bryant, junior, the 
command of said vessel, and confined him to 
his cabin, and required of the said Dunne- 
gan to take the command of said vessel, and 
compelled him to take an oath that he would 
navigate the said vessel into the port of Phil- 
adelphia or Baltimore, in the United States; 
that, while said vessel was proceeding to- 
wards a port in the United States, he, the 
said Bryant, still being in confinement, the 
libellant came on board the Anne, from an 
American fishing vessel, called the Reindeer, 
and at the time when the said vessel, called 



the Anne, was about one day's sail from 
ports of the neighboring British provinces, 
and the said Johnson, at the request of the 
passengers on board said vessel, and con- 
trary to the will of the captain, and of the 
said Dunnegan, the mate, contracted with 
them, the said passengers, to navigate the 
said vessel, as a pilot, into some port of the 
United States, for the consideration of one 
dollar for each passenger, to be paid by the 
passengers; and the said Manners, as consul, 
for the owners, and the said Bryant, the cap- 
tain, and the said Dunnegan, severally de- 
clare that no contract, express or implied, 
was ever made by them, or either of them, 
with the said Johnson, excepting under the 
compulsion of said passengers; but that, on 
the contrary, the acts done by the said John- 
son were done at the instigation of the said 
passengers, and against the wiU of aU per- 
sons, owners, or lawfully in command of the 
said vessel; and that, by the acts of the said 
Johnson, in consenting to aid the said pas- 
sengers, while in a state of mutiny and re- 
volt, against the lawful commands of the 
captain of said vessel, and causing her to 
depart and deviate from the course of the 
voyage, in which she was lawfully engaged 
and pursuing, great evil, damage, loss, and 
disaster hath happened and accrued to said 
owner and master, of all which the said 
Johnson is well knowing; and these respond- 
ents now humbly crave the interference and 
aid of this court, in redressing the wrongs 
occasioned by said Johnson in navigating the 
said vessel out of her course; and that all 
persons interested and represented by the 
said George Manners, as consul as aforesaid, 
aind the said Captain Bryant, may have such 
sum or sums of money to them awarded and 
decreed as may be a reasonable compensa- 
tion in the premises." 

George Manners (consul), for owners of the 
said vessel. 

William Sullivan, for Captain William Bry- 
. ant, Jr., and Edward Dunnegan, lately mate 
of the Anne. 

Phineas Blair, for libellant 

DAVIS, District Judge. The object of this 
libel is to recover compensation for the libel- 
lant's services in piloting the schooner Anne 
from Brown's Bank to Boston, under pecul- 
iar circumstances, and for the injury alleged 
to have accrued to the libellant and others, 
in breaking up the fishing voyage of the 
schooner Reindeer, to which he belonged, and 
from which a supply of provisions was fur- 
nished to the suffering people on board of 
the Anne. The suit was commenced against 
Edward Dunnegan, alleged to have been act- 
ing master of the Anne when the libellant's 
engagement was made, but in reality the 
mate. It would have been more correct to 
have named the real master in the first pro- 
cess, but care has been taken that all inter- 
ested should have full opportunity of being 



[13 Fed. Cas. page 725] 



(Case No. 7,370. JOHN. 



heard. The Briiigh consul had notice of the 
suit, and has attended in behalf of the master 
and owners in the different stages of the pro- 
ceedings. George Manners, consul of his 
Britannic majesty, claiming in hehalf of Wil- 
liam Bryant and John Daniel, hoth of St. 
Ives, in the county of Cornwall, in Great 
Britain, owners of the said schooner Anne, 
aver that the said schooner, on or about the 
10th June last, was under contract by charter 
party to proceed from Cork, in Ireland, to 
Quebec, and then sailed from Cork for her 
said port of destination; that afterwards, in 
the comrse of her said voyage, the command 
of the vessel was forcibly taken from the 
master by the passengers on board, who com- 
pelled the master to direct her course for 
the United States, and obliged the crew to 
obey his orders; that in this situation, and 
iDeing in want of provisions, she was met by 
the schooner Keindeer, to which the libel- 
lant belonged; that the provisions fiurnished 
from the Reindeer were fully paid for, and 
all demands satisfied; that said Johnson's 
(the libellant's) services as pilot were not 
wanted, nor requested by the captain, but 
that his agreement was wholly with the pas- 
sengers, or with Edward Dunnegan, who 
acted by coercion from the passengers; and, 
on these agreements, it is concluded that the 
vessel is not liable for the compensation de- 
manded. 

The schooner Anne was chartered by the 
captain to Thomas Hunt, of Cork, on the 19th 
May last, for a voyage to Quebec, "to carry 
as many passengers," says Captain Bryant, 
"as were by law allowed to go." The expres- 
sion in the charter-party is: "Such passen- 
gers as said charterer may think fit to em- 
bark or put on board." On the 10th June 
the vessel sailed from Cork with about sixty 
passengers. An additional number were put 
on board by Hunt, when the vessel was 
about five leagues from Cork, contrary, as 
Captain Bryant states, to his remonstrances. 
On the 19th of June, Captain Bryant put in 
at Padstow, on the coast of Cornwall, hav- 
ing met with .bad weather, and the vessel 
having sustained some injury in her spars 
and sails. At Padstow and at St Ives the 
requisite repairs were made; the surplus 
number of passengers, exceeding the limits 
prescribed by law, were discharged; addi- 
tional provisions were taken on board; and 
on the 16th of July the vessel again put to 
sea. On the 7th August, in latitude 49", 34', 
there was a serious occurrence in the voyage, 
which is thus recorded in the log-book: "At 
meridian, the passengers, one and all, told 
the master he must not proceed to Quebec; 
that to the United States was their agree- 
ment, and there they would have the ship 
proceed; ordered him to his cabin; then 
threatened to heave the mate overboard, if 
he did not navigate the ship either to New 
York, Philadelphia, or Baltimore; therefore, 
put him to his oath to do the same." 



With this account all the evidence substan- 
tially corresponds. The mate adds, in his 
testimony, that, after he had become en- 
gaged to navigate the vessel to the United 
States, the passengers directed him to inform 
Captain Bryant that he need not confine 
himself below, but might continue to com- 
mand the ship, except as to her navigation; 
meaning, it is presumed, the direction of her 
course. It appears, also, that the crew were 
required by the passengers to obey the mate's 
orders. There are also several entries in the 
log-book of falling in with British vessels, 
and that care was taken to prevent the cap- 
tain from having any communication with 
them. In about a week after this transac- 
tion there began to be some solicitude in re-, 
gard to provisions. The usual daily allow- 
ance was lessened, and from time to time 
reduced, so that on the 10th September, 
when the Keindeer was spoken with, the 
persons on board the Anne had only one 
day's supply of bread, and no other pro- 
visions. Dunnegan went on board the Rein- 
deer, to procure provisions and a man to 
pilot them to some convenient port in the 
United States. He fortunately succeeded in 
both objects. The provisions, which were 
promptly furnished, were paid for at a high 
price. Johnson, the libellant, was willing 
to pilot the Anne to Portland or Boston for 
$2 for each pei*son on board, but at length 
consented to do it for half that sum. He 
took charge of the vessel, and arrived with 
her at Boston, three days afterwards; Cap- 
tain' Bryant, whom he consulted, preferring 
to come to Boston, rather than to go to Port- 
land. The libellant applied to the passen- 
gers for his compensation, but was unable 
to obtain it, and now, by this process, re- 
sorts to the vessel, which, it is contended 
on his behalf, is liable, under the circum- 
stances of the case, for the payment 

It has been said for the respondent that 
the libellant's services were not necessaiy. 
This cannot, I think, be admitted. The car- 
penter of the Anne, who expresses this opin- 
ion, says that the weather was thick and 
foggy; and Dunnegan, who was out in his 
reckoning two hundred miles, could not be 
entirely relied on; and after- such a long, 
anxious, and, for a time, distressing voy- 
age, it must have been a great relief to have 
a person on board who was well acquainted 
with the coast and in whom they could 
have confidence. There appears to me rea- 
son to infer from the evidence that Captain 
Bryant had this feeling, in common with the 
passengers. It is true, he makes no agree- 
ment with the pilot; tells him he has been 
deprived of the command of the vessel, and 
refers him to the passengers. But there are, 
I think, several indications that he wished 
him not to leave the vessel; and, though one 
of the crew testifies that he heard the cap- 
tain say he did not want a pilot, in this 
remark he stands tmsupported. The captain 
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himself does not say this In his affidavit- 
He does, indeed, now declare that he did 
not wish for a pilot; hut it does not ap- 
pear that he made a communication of this 
sort to Johnson, when conversing with him 
on the subject Several witnesses testify 
that Captain Bryant requested some of the 
passengers, by all means, not to let the pilot 
go away; others, whose situation appears 
to have been less favorable to Itnow what 
took place, heard no such request If we 
should lay this part of the evidence out of 
the case, there would stiU remain a suffi- 
cient number of circumstances, the evidence 
of which is not disputed, to manifest Cap- 
tain Bryant's disposition to have the pilot 
retained, though he avoided any direct en- 
gagement of his services. Isabella Dola, 
whose deposition is offered by the consul, 
says the captain observed to Johnson that 
the passengers were able, and he hoped he 
would get his fees of them; he also inter- 
posed to quiet the tumultuous noises made 
by the passengers, from an apprehension that 
Johnson would be disgusted or alarmed, and 
would decline to remain; and when John- 
son, at length, consented to stay, but made 
it a condition that they should take more 
provision from the Reindeer, and a second 
subscription was opened for tharf; pm*pose. 
Captain Bryant was a subscriber, to a small 
amoxmt, indeed, but three times more than 
was subscribed by any other person. 

In regard to the first subscription for pro- 
visions,, it was purely from necessity, and 
on account of the privation which they all 
experienced from their scanty allowance; 
but the second subscription must, I think, 
be connected with Johnson's offer, and as 
indicating a wish that he should be retained. 
But it is said that this vessel was in the 
hands of mutineers, felonious revolters, and 
pirates; that Johnson, after he came on 
board, knew the situation of the vessel; that 
he ought to have declined the performance 
of any services which would promote the 
views of the passengers; and that, if he had 
so done, the mate could have carried the 
vessel into a port in Nova Scotia, or the 
captain might have been relieved by some 
British vessel. 

The ground on which the cause is placed, 
and the very serious manner in which the 
considerations to repel the libellant's claim 
have been urged, demand the attention of 
the court and have led to a careful exam- 
ination of the evidence in regard to the 
points which have been raised. It cannot 
but be remarked fthat there are some strange 
appearances in the case, which naturally 
excite a curiosity to find the clue which 
shall interpret the apparent mystery. With 
me, however, it is not merely curiosily 
which prompts to the inquiry. A serious 
duty imposes the obligation to investigate 
the true character of this voyage, so far as 
relates to the points referred to my deter- 



mination. In the first place, we find all the 
passengers, excepting Isabella Dola, con- 
tending that they were, according to their 
original agreement, to be conveyed to the 
United States, and that they were to be 
landed a/t Baltimore or at Philadelphia. 
This is recorded in the log-book as their 
declaration. So say Roche, Raleigh and his 
wife, John McCarthy, and Harvey Hunt and 
his sister, who were among the passengers, 
and have testified in the cause. Dunnegan, 
the mate, though he shipped with the mas- 
ter for Quebec, yet, in conversation, the 
day before, with Thomas Hunt, the char- 
terer, was told by him that he was to go to 
the United States. It is apparent, therefore, 
that Thomas Hunt did agree with these 
people that they should be conveyed to the 
United States. Now, if Captain Bryant 
were not privy to the agreement, and tacitly 
consenting to a course which would admit 
of its execution, what is the inference? 
Would Thomas Hunt deliberately adopt a 
plan for deceiving a considerable number of 
his countrymen, together with his own sod 
and daughter, and for exposing them to 
great inconvenience and severe disappoint- 
ment, in a concern most interesting to all of 
them? It would be difficult to believe this 
of any man. Are we, then, to suppose that 
without any concurrence on the part of 
Captain Bryant, he planned the enterprise, 
as is suggested by the counsel, of forcibly 
and feloniously taking the command of the 
vessel from the commander, and diverting 
her course from its real destination? Or 
would he, without any arrangement, know- 
ing his own engagements with the passen- 
gers, consent that his son and daughter 
should embark in a vessel in which, on such 
a supposition, there must have been great 
reason to expect an insurrection or some 
very unpleasant altercation. These difficul- 
ties inevitably arise on the ground assumed 
in the defence, and they are not all that oc- 
cur. That these passengers, one and all, 
should deliberately commit the daring of- 
fence imputed to them, would seem in no 
small degree improbable. StiU, such offen- 
ces are known to occur, and we are not to 
reject conclusions from evidence from mere 
impressions of improbability. But there 
would seem peculiar rashness in the enter- 
prise, when we consider the line of British 
coast to be approached or passed, and the 
probability of meeting a British cruiser, or 
some other vessel, competent to restore the 
captain's authority. Most strange does it 
appear that men, who had persons of intel- 
ligence among them, should have the mate 
under their entire control, and yet should 
suffer him to make the strong entries against 
them which we find in the log-book? Did 
they not examine the log-book? If they 
did, could they read what the mate has re- 
corded, without terror? How are these 
things to be explained? I will say, with 
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Sir "William Scott: "I am not deaf to the 
fair pretensions of human testimony; Tjut, 
at the same time, I cannot shut my senses 
against the ordinary course of human con- 
duet" A view of the British law on the 
subject of passengers may relieve the cause 
of its difficulties. Comparing Act 43 Geo. 
III. c. 56, with 57 Geo. III. e. 157, it ap- 
pears that foreign vessels are limited to one 
for every five tons of the vessel's measure- 
ment; British vessels, if bound, with pas- 
sengers, to the United States, are subject 
to the like regulation; but, if bound to Can- 
ada, Nova Scotia, New Brunswick, or to 
Prince Edward's Island, may receive on 
board one for every ton and a half. Un- 
der such regulations, as the tide of emigra- 
tion, which sets so strongly west ward, is 
known to be mainly directed towards the 
United States, we see a strong inducement 
for an ostensible destination to some of the 
places which will admit of the greatest num- 
ber of passengers, though the real destina- 
tion may be to the United States. In the 
present instance, if the Anne had been put 
up for the United States, she could have 
•taken 'but fifteen passengers; a difference 
from 'the number which she actually had on 
board of material importance both to the 
owner and the hirer of the vessel. 

A consideration of the evidence, in refer- 
ence to the clue which the state of the Brit- 
ish law on this subject, presents to my mind 
the most satisfactory explanation of many 
particulars, which have been testified, some 
of which have been considered by the consul 
as- false or highly Improbable. The case of 
Isabella Dola may seem to militate with 
the explanation suggested, and the same 
may- be said of the proceedings, on the pai-t 
of the passengers, while the Anne was de- 
tained in England; but there are considera- 
tion^ by which these circumstances may be 
reconciled with the suggested plan of the 
voyage. These appearances, taken in con- 
nection with the considerations of an op- 
posite tendency, which the case presents, can, 
at most, produce only a doubtful state of 
mind as to the real plan and purpose of the 
voyage; and the libellant's compensation for 
his services ought not to be defeated, unless 
the allegations on which the defence rests 
be proved beyond a reasonable doubt. 

The consul has remarked that there have 
been repeated instances of the enormities 
which he considei's as characterizing this 
transaction, and in confirmation of the I'e- 
mark it may be observed that it appears by 
the log-book of the Anne that a ship was 
spoken from Ireland, with passengers for St 
Andrews; "but now," says the entry, "for 
New York." In all instances of such de- 
sci'iption which occur, are we to resort to 
the belief of actual insurrection, felony, and 
piracy? Or does not the state of things, in 
regard to this branch of business, xmder 
the existing regulations, admit a more be- 
nign interpretation, and point to a course of 



proceeding, culpable, indeed, as relates to 
British subjects, but not of the flagrant 
chai-acter which, at first view, may have 
been presumed. 

Under these circumstances, and with ref- 
erence to this cause I do not think it un- 
reasonable to infer that Captain Bryant was 
not unwilling to proceed to the United 
States, when he fell in with the Reindeer, 
and that the libellant's services, which, it 
appears to me, were acceptable to him, as 
well as to the passengers, should be a charge 
against the vessel. If there were any other 
considei'ations necessary to support this re- 
sult, the general interests of commerce and 
navigation should be mentioned. The serv- 
ices which were rendered by Johnson were 
not, indeed, compelled, as has been argued, 
but they were granted on a request so ur- 
gent as could not be resisted without vio- 
lence' to the feelings of humanity. It is not 
expedient nor just to permit services of this 
character, rendered bona fide and without 
culpable participation, to be defeated by 
equivocal or ambiguous circumstances; and 
I feel no apprehension that there is a de- 
parture from the rules and principles which 
ought to govern a national tribunal, in sus- 
taining the present demand, to a reasonable 
extent I shall limit the compensation by 
a refei-ence to what was originally consider- 
ed as satisfactory, as well as to what ap- 
pears reasonable, and decree to the libellant 
sixty doUai-s, in full for his services, with 
costs. As to the claim which he makes for 
the breaking up of the voyage of the Rein- 
deer, if there be any ground for salvage or 
compensation on that score, the claim should 
come from the master and owners. I shall 
not sustain it in its present form. There 
appears, indeed, reason to doubt whether 
such a demand would have been presented 
to the court had not the opportunity offered 
to connect it incidentally with the suit for 
the libellant's personal services. It wiU be 
considered whether it be advisable to insist 
on a demand of this description. The pro- 
visions which were fm*nished were paid for 
at a high price. No intimation was given of 
any additional demand; and whether such 
demand can now be sustained appears to 
me by what I can learn from the evidence, 
to be extremely questionable. 

NOTE. There was an appeal from this decree 
to the circuit court. The circuit judge, in his 
opinion, remarlcs: "I cannot say that the con- 
clusion drawn by tlie district judge, as to the real 
state of the facts, is not fully warranted by 
a decisive weight of evidence." Again: "I can 
have no doubt tliat the pilot has rendered a meri- 
torious service, and is entitled to a just compen- 
sation from some of the parties." Again: "If 
tiie transaction is to be taken as a ease of real 
mutiny, in which the master was forcibly de- 
prived of his lawful authority, and driven from 
the command of the ship, neither the passengers, 
nor the mate, who succeeded, by the appoint- 
ment of the.passengers, as master, had competent 
authority to enter into any contract bindinjr up- 
on the owner, no more, indeed, than any pirate 
or roving plunderer upon the ocean. If, on the 
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other Land, it Is to "be taken as a merely feigned 
and fictitious proceeding, it becomes material to 
ascertain whether the master, in ixjint of fact, 
entered into the contract directly or impliedly on 
Ms owner's account; for, if the contract, though 
for the benefit of the ship, was made by the pi- 
lot, under a knowledge of all the drcumstances, 
with other persons, on their own personal re- 
sponsibility, I do not see how, because they have 
failed to perform it, a resulting security falls 
on the ship." As the circuit 5udge considered it 
clearly proved that the master refused to be ac- 
countable for the pilotage, and explicitly dis- 
avowed any agency in the transaction, he did not 
think there was sufilcient evidence to warrant 
him in holding the pilotage to be a lien on the 
ship. The decree of the district court was re- 
versed, without costs to either party. See The 
Anne [Case No. 412]. 



Case No. 7,S70a. 

JOHNSON V. A BAFT OF SPARS. 

[21 Betts, D. G. MS. 108.] 

District Court, S. D. New York. Jan., 1853. 

Attorneys — Accord and Satisfaction' — Clan- 
destine AND Collusive Settlement — Sba- 
3IEN — SoiTOKS Generally — Evidence. 

1. As a general principle, it is competent to 
litigating parties to adjust their controversies 
by amicable settlement, upon terms satisfactory 
to themselves, and courts will favor such settle- 
ments: 

2. But a clandestine and collusive settlement 
of a cause in litigation, by the parties out of 
court, without the knowledge of the attorney 
of the prosecuting party, and without provision 
for the satisfaction of his costs already ac- 
crued, will not be regarded conclusive upon him; 
especially if his client had a clear cause of ac- 
tion, and is of no personal responsibility. 

3. The rule is more stringent in respect to 
seamen, because of their known heedlessness and 
want of responsibility; and a private settle- 
ment of their suits for wages, made out of court 
with them personally, will be presumed made 
with the intent to defraud their proctor of his 
costs, and will not bar the action for the re- 
covery of these costs. Bright v. The Mary Jane, 
MSS., Oct., 1833 [unreported.] 

4. In respect to suitors generally, it will be 
presumed they are able to satisfy their own law- 
yers, and courts will not allow an action after 
a settiement of the demands between the parties, 
for the purpose of enforcing payment of the at- 
torney's costs, unless it be found that the settle- 
ment was made with the design to defraud the 
attorney of his costs, and that his client is un- 
able to respond to him for the amount. 

5. The evidence submitted in this case does 
not prove any fraudulent collusion between the 
parties, nor but that the libellant is amply com- 
petent to satisfy the costs; and, it being a case 
of tort for collision, it is not specially privileged. 
Judgment for claimants. 

[This was a libel by William Johnson 
against a raft of spars (Street and McLean, 
claimants) for collision. The hearing is now 
upon objections by libellant's proctor to a 
settlement made by the parties.] 

Before BETTS, District Judge. 
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Case No. 7,371. 

JOHNSON V. BEARD. 

[2 Ban. & A. 50; i 8 O. G. 435.] 

Circuit Court, S. D. New York. April, 1875. 

Patents— Okiginal and Reissued — Evidence — 

Drawing op Patent Changed — Motion 

TO Reopen. 

1. In determining the question whether a reis- 
sued patent is broader in its scope than the origi- 
nal, tile court is confined to an examination of 
the record in the patent office of the original 
and reissued patents, and cannot go outside of it 
for information. 

2. The parties to a suit under a reissued pat- 
ent, in order to enable the court to determine 
whether the reissue is broader than the origi- 
nal, have the right to bring the record of the 
original and reissue before the court in a form 
which is authenticated by evidence, satisfactory 
to the court, that the record which they offer 
is correct 

3. Where it appeared that the drawing of a 
patent had been changed at the time of a reis- 
sue thereof, and the complainant in a suit under 
the reissue had introduced in evidence a certified 
copy of the patent office model, which conformed 
to the drawing of the reissue, lield, that the de- 
fendant ought to be permitted to show the con- 
dition of the model at the time when it was filed 
in the patent office, and at the date of tixe origi- 
nal patent. 

4. A motion to reopen a case for the purpose 
of introducing testimony tending to show that 
the patent office model of an invention had been 
changed when a reissue of the patent was grant- 
ed, was made at the final hearing, it being al- 
leged that the testimony was newly discovered. 
Held, that an opportunity should be given to the 
defendant to make this proof, unless the parties 
preferred to admit it. 

5. The invention described and claimed in let- 
ters patent No. 59,144, granted to Charles G. 
.Tohnson October 23, 1866, and reissued May 7, 
1872, and No. 4,896, for an improvement in bale 
ties, held not to have been infringed by the use by 
the defendants of what is known as the "Eu- 
reka" tie. 

[This was a suit in equity for an alleged 
infringement of letters patent of the Unit- 
ed States for bale ties [No. 4,896], granted 
to Charles G.Johnson, as assignee of Charles 
Swett, May 7, 1872. This patent was a re- 
issue of an earlier patent [No. 59,144], grant- 
ed the same patentee October 23, 1866 (an- 
tedated April 23, 1866), upon an application 
originally filed in the patent office in the 
year 1856. At the time of the reissue the 
drawing was amended to conform to the 
model as it then was. The defendant in 
the suit set up that this change was unwar- 
ranted, and vitiated the patent. A duplicate 
of the model conforming in all essential 
particulars to the drawing of the reissue, 
and certified to by the. commissioner of 
patents several months subsequently to the 
date of the reissue, was put in evidence by 
the complainant. 

[After the proofs were closed, the defend- 
ant moved to open the record for the intro- 
duction of testimony to prove the condition 
of the model at the time when it was filed 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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at the patent office, as well as at tlie time of 
tlie grant of the original patent, it heing 
alleged in support of the motion that the 
defendant had discovered, after the proofs 
were closed, that the model had been chan- 
ged after its filing in the patent office, and 
that originally, and even as late as Octo- 
ber 23, 1866, it was in -the condition shown 
in the drawing of the original patent. This 
motion first came np in an interlocutory pro- 
ceeding, and, after argument by counsel, 
was denied upon the ground that the es- 
sence of the allegation was fraud in the 
grant of the reissue, and in a collateral 
proceeding like a suit for infringement, the 
question of fraud could not be inquired into. 
"When the case came on for final hearing 
the motion was renewed. The question hav- 
ing been argued at considerable length, the- 
court took it under advisement and rendered 
the following oral decision.] 2 

Samuel A. Duncan and George Giffiord, for 
complainant. 

J. EL B, Latrobe and George Harding, for 
defendant 

WOODRUFF, Circuit Judge. In regard to 
the motion which was made in the case 
yesterday, I am constrained to the con- 
clusion that fairness and justness to this 
defendant require that he should be per- 
mitted in some way to put upon the record 
in this cause the fact, if it be a fact, that 
the original record of the patent, embracing, 
of course, the patent, specification, and mod- 
el, is not before the court I understand it 
to be an impox-tant point in the defence 
that the reissued patent is broader in its 
scope than the original. I ain bound to 
assume that the court" has to determine that 
question by an examination of the record, 
and cannot go outside of it for information. 
I understand the supreme court to have set- 
tled, distinctly and finally, that this court 
cannot enter into the examination of any 
question of fraud upon the commissioner 
who granted the reissue, or of any matter 
which is outside of the record; and that the 
only power which the courts have over re- 
issues, when their validity is sought to be 
impeached upon such grounds, is to look 
at the record of the original patent and of 
the reissue, and to determine upon their 
face whether or not, as matter of law, the 
reissue is a lawful one, without inquiring 
by what means it was procured, and with- 
out inquiring what matters of fact were in- 
volved de hors the record. The act of the 
commissioner in granting the reissue is final 
and conclusive. 

If that be the view in which I am bound 
to deal with this case under the instruc- 
tions of the supreme court then this court 
is to be furnished with the record of the 
original patent on the one hand and with 
the reissue on the other, and then, governed 

2 [From 8 O. G. 435,] 
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by legal principles, declare whether that re- . 
issue patent is or is not valid. In order to 
do that, the court must have, first, the orig- 
inal record, without any inquiry, as I have 
said, as to what was before the commis- 
sioner on the reissue— I have nothing to do 
with that— but I am to be furnished with 
the original record. 

A model is produced here and certified to 
be a copy of a model which is now, or was 
when the testimony was taken, in the pat- 
ent office at Washington. I do not perceive 
that that is conclusive. If the patent office 
had been burned and all the models destroy- 
ed, and this question had then arisen, I 
think the parties must have been permitted 
to take proof, so that when the courts came 
to pass upon the question, they would neces- 
sarily have to determine, first, what was 
that record, and, second, does the reissued 
patent conform with it or has it gone be- 
yond the scope and limit of the original. 
If that be the correct view of the subject, 
then the party producing a certified copy 
of a model from the patent office does not 
conclude the defendant He may, and the 
defendant should, be permitted to show that 
what he produces is the original, or a true 
copy of the original. I can readily suppose 
a case in which, for some purpose, if the 
model at Washington had been destroyed, 
the defendant might have in his possession 
a certified copy of the original model as 
it was filed— made by the patent office di- 
rectly after it was filed— and so might be 
able to place before the court a certified 
copy of the original model. 

I quite agree that the question is not en- 
tirely without doubt. It may be, and has, 
very plausibly been argued that, for this 
court to enter into an inquiry of what was 
the original model, is to enter into an in- 
quiry whether or not the commissioner was 
not deceived when he made the reissue. 
That question may be incidentally involved; 
but after all, the main question is, not 
whether the commissioner of patents was 
deceived or defrauded, but whether in point 
of fact the reissue conforms to the original, 
I am constrained to hold that the defend- 
ant ought to be permitted to place this 
fact upon the record. Certainly the supreme 
court has not yet gone so far as to say that 
what was the original model may not be 
proved in the court for the purpose of mak- 
ing the comparison which the supreme court 
says may be made. To deny this motion 
would be to deprive the defendant, if a 
final decree shall be entered against him, 
of an opportunity to review this question, 
because he will have no opportunity to say 
to the supreme court that the judgment or 
decree should be reversed, because he was 
not permitted to show what was' the orig- 
inal model with which the reissue was com- 
pared. I think the defendant ought not to 
be placed in that situation. 
If I was inclined to believe that it would 
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ultimately have no effect upon my deter- 
mination of this case, I am not so clear 
upon this subject but that I should deem it 
my duty to give to the defendant the bene- 
fit of an exception, so that my ruling upon 
so important a question as this may be in 
favor of the plaintiff, might be the subject 
of review. The supreme court may go the 
whole length and say that the court was 
not at liberty to inquire what the commis- 
sioner had before him; but if they say that, 
they will go further than they have, in my 
opinion, yet gone. Up to this point they say 
that the court may look at the record. If 
the court may look at the record, the par- 
ties have a right to bring that record before 
the court, in a form which is authenticated 
by evidence, satisfactory to the court, that 
the record which they offer is correct. 

I am, therefore, disposed to give the par- 
ties an opportunity to make this proof, un- 
less the parties are still of opinion that such 
proof would not affect their case and prefer 
to admit it If they do of course the case 
may go on. 

« 

(The parties thereupon stipulated, for the 
purposes of the suit, a state of facts re- 
garding the former condition of the model, 
and the ease proceeded to a final hearing. 
The conclusions of the court were expressed 
as follows:) 

WOODRUFF, Circuit Judge. My conclu- 
sions in this case are: First, that Charles 
Swett, the person named in the bill of com- 
plaint as assignor of the complainant, and 
therein alleged to be the inventor of the 
invention and improvement for which the 
letters patent therein mentioned were issu- 
ed to the complainant, was not the inventor 
of any tie or mode of fastening cotton-bale 
ties made or used by the defendant herein; 
nor any tie, buckle, or method of fastening 
cotton-bale ties which is substantially the 
same in construction, or operating in sub- 
stantially the same way, as the ties made 
and used by the said defendant. Second, 
that neither the original patent issued to 
the said complainant on the 23d day of Oc- 
tober, 1866, upon or for the alleged inven- 
tion of Charles Swett in the said bill of 
complaint mentioned, nor the specification 
annexed thereto, nor the model of the al- 
leged invention, nor any record of such in- 
vention, in any manner shows, claims, in- 
timates, or suggests a tie or method of 
fastening cotton-bale ties which is substan- 
tially the same in construction, or operates 
in substantially the same way, as the tie 
made or used by defendant herein. Third, that 
the practicability of employing the tie or 
method of fastening made and used by the 
defendant was not conceived by the said 
Swett, nor by the complainant, until after 
the said original patent was Issued, and 
was borrowed from the suggestions of other 
parties. Fourth, that if the reissued patent 
granted to the complainant, dated May 7, 



1872, and the claims made In the specifica- 
tion annexed thereto, must be construed so 
as to include (as the patented invention) 
the tie or method of fastening used by the 
defendant and called the "Eureka tie." such 
reissue is invalid. Fifth, that the defend- 
ant has not by making, selling, and using 
the said Eureka tie ■ infringed any right of 
the complainant, and such making, using, 
and selling is no infringement of any ex- 
clusive privilege legally vested in the com- 
plainant or to which he is in any manner 
entitled. The statement of these conclusions 
is sufficient to enable counsel to prepare 
a decree in such more technical or specific 
form, if any, as may be proper. The state 
of my health forbids that I should attempt 
an elaborate discussion of the various points 
very ably presented by the counsel for the 
respective parties. Let the bill of complaint 
be dismissed, with costs. 

[For another case involving this patent, see 
Johnsen v. Fassman, Case No. 7,365.] 



Case No. 7,372. 

JOHNSON et al. v. The BELLE OF THE 

[15 Int. Rev. Rec. 146; 4 Leg. G^z. 108.] 

Circuit Court, E. D. Pennsylvania. April 1, 
1872.1 

BOTTOMKT — ASSIGNJIEXT OP BOXD — PaTMENT. 

1. The captain of the Belle of the Sea exe- 
cuted a bottomry bond, payable within ten days 
after the safe arrival of the ship at New York. 
The bond passed by assignment into -the hands 
of the libellants, who were agents of the re- 
spondents. Upon a libel filed, the court hdd: 
The payment of the debt of the ship-owner, by 
his agents, with their own money, would not 
work a satisfaction of the debt or an extinguish- 
ment of the lien of the bottomry bond. By the 
assignment of the bond the libellants took the 
place of the bottomry creditor. 

[See note at end of case.] 

2. The application of the freight money to the 
payment of unsecured disbursements of the libel- 
lants, leaving the surplus only to be credited on 
the bottomry bond, was proper. 

[See note at end of case.] 

[Appeal from the district court of the 
United States for the Eastern district of 
Pennsylvania. 

[This was a libel by .Johnson and Higgins 
against the Belle of the Sea and her owners.] 

S. G. Perkins, for libellants. 
Henry Flanders, conti-a. 

McKENNAN, Circuit Judge. The district 
court rendered a decree in favor of the libel- 
lants [case unreported], and the respondent 
now seeks to reverse it, on the ground that 
the advances made by the libellants ex- 
tinguished the lien of the bottomry bond, the 
freights, general average, and insurance on- 
ly being pledged for their reimbinrsement; 
and that by their representations to the pur- 
chaser of the vessel they are estopped from 
asserting any lien upon it The captain of 

1 [Affirmed in 20 Wall. (87 U. S.) 421.] 
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the Belle of the Sea executed, at Port Lewis, 
in .the island of JNIauritius, to Houdlette & 
Perkins, a bottomry bond for §29,444 05 
gold, payable within ten days after the safe 
arrival of the ship at New York. The va- 
lidity of this bond is not contested. Upon 
the arrival of the ship at New York, there- 
fore, a lien for the sum stated, in favor of 
the bottomry creditor, attached to the ship 
and her cargo, according to the stipulations 
of the bond. The bond passed into the hands 
of Earing Bros., by whom it was duly as- 
signed to S. G. & G. 0. Ward, and by them 
to the libellants, in consideration of the pay- 
ment of §46,805 31, its currency value. The 
libellants thus became apparently bona fide 
holders of it, and entitled to the security 
of its lien. But the respondent alleges that 
this lien was released or extinguished by an 
agreement by the libellants with the owners 
of the ship that they would take up the 
bond and look only to the freights, general 
average, and insurance for their reimburse- 
ment. This he is plainly bound to prove. I 
think he has failed to do it 

It is evident that the libellants had pro- 
posed to the agents of the Barings to pay 
the bond and take an assignment of it, be- 
fore they had any interview with Edmund 
lamball, the owner of the ship. Their oc- 
cupation was that of adjusters of averages, 
and they were doubtiess desirous to be em- 
ployed in that capacity in reference to this 
ship. Whatever estimate they may have 
made of the comparative resources and li- 
abilities of the ship, whatever assurances 
they may have given as to their ability to 
mai'shal and adjust them for the best inter- 
ests of the owner, these are to be considered 
as reasons suggested for their employment 
rather than as importing a stipulation that 
they would accept such resources as thehr 
sole security for reimbursement. Proposing 
to pay the amount of the bond, and to take 
an assignment of it, it is improbable that 
they intended to forego the certain security 
thus afforded them, and depend upon the 
problematical sufficiency of the ship's cred- 
its to return their large advances. Admit- 
ting that they were the agents of the ship- 
owner, the payment of the debt with their 
own money would not work a satisfaction 
of the debt, or an extinguishment of the se- 
curity for it By the assignment of the 
bond they took the place of the bottomry 
creditor, and there is no incompatibility in 
the rights to which they thus succeeded and 
tlieir duties and obligations as agents of the 
debtor. Certainly there is no implication, in 
equily, at least, that by becoming agents of 
the debtor they thereby surrendered or lost 
any of their securities as creditors. Ad- 
mitting further that they paid the bond in 
pursuance of an arrangement with the own- 
er to that effect still the debt with its in- 
cidents subsisted, and would only be dis- 
charged by payment in money or in some 
other conventional mode. The respondent's 



defence really concedes this much; for he 
does not allege that the bond itself was sat- 
isfied, but only that it is not a lien upon the 
ship, because the libellants paid it on the 
faith and credit of the freights, general 
average and insurance exclusively. But 
such conclusion can only result from an ex- 
press or implied agreement to that effect 
That the libellants expressly agreed to take 
up the bond and forego its lien- does not ap- 
pear in all the proofs; nor is it to be in- 
ferred from the fact of their agency or from 
an agreement to take it up with their money, 
and to adjust the liabilities and marshal the 
resources of the ship for the best interests 
of her owner. 

It is to be observed that, at the time the 
bond was transferred to the libellants, it 
was a valid lien upon the ship, and the only 
question is whether, by any arrangement 
with the owner, they are disabled from en- 
forcing it Thus this case is distinguished 
from Mintm*n v. Masmard, 17 How. [58 TI. 
S.] 477, relied upon by the respondent's coun- 
sel, where there was no maritime contract 
but where an agent invoked the jurisdiction 
of admh-alty to recover a balance- of ac- 
counts for money expended in paying for 
supplies, repairs and advertising of a steam- 
boat, furnished on the personal credit of his 
principal, and not on the a*edit of the boat 

If the libellants represented to the re- 
spondent that if certain claims of the 
freighters were paid, there would be a bal- 
ance in theii' hands in favor of the ship or 
her owner, and he thereupon paid these 
claims and purchased the ship, they could 
not maintain this suit But this is a fact 
which it devolves upon the respondent to 
prove. The proof of it rests upon his un- 
supported testimony. It is distinctly and 
positively denied liy the libellant, Higgins, 
who is alleged to have made the representa- 
tion. Thus afiirmed by one party and denied 
by the other, it cannot be considered as es- 
tablished, and the estoppel, which rests upon 
it, necessarily fails. 

The district court rightfully sanctioned the 
application of the freight money to the pay- 
ment of the unsecured disbursements of the 
libellants, leaving the surplus only to be 
credited on the bottomry bond. So apply- 
ing it, with the other proper credits, the 
sum of $[5,271 99 remains unpaid on the 
bond. For this amount, with New York in- 
terest from July 1, 1S69, a decree will be en- 
tered in favor of the libellants, with costs 
in this court, but without their costs in the 
district court 



[NOTE, The claimants appealed, but the su- 
preme court, in an opinion delivered by Mr. 
Justice Strong, affirmed the decree of the circuit 
court with interest and with costs, holding tiiat 
"the ship was not discharged from the bottomry 
lien, unless the bond was actually paid, or unless 
the libellants agreed to pay it, and look to lie 
freights, the general average, and the insurances 
exclusively for their reimbursement" 20 Wall. 
(87 Tj. S.) 421.] 
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Case ISTo. 7,373. 

JOHNSON V. BISHOP. 

rWoolw. 324; i 8 N. B. R. 533; 21 Pittsb. Leg. 
jr. 77.] 

Circuit Court, D. Iowa. Oct Term, 1868. 

Statds op Assignee in Bankeupxot— Mat Main- 
tain Action fob Possession — But not 
AGAINST State Sheriff. 

li Tinder the 14th section of the bankrupt 
act [of 1867 (14 Stat. 522)], the assignee be- 
■comes vested with the title, and entitled to the 

Eossession, of the property of the bankrupt, and 
e may maintain an action for its recovery in a 
court of justice. 
[Cited in Doe v. Childress, 21 Wall. (88 U. S.) 
647; Townsend v. Leonard, Case No. 14,117; 
Bradley v. Frost, Id. 1,780.] 
[Cited in Miller v. Mackenzie, 43 Md. 406.] 

2. But such action cannot be maintained in a 
federal court, to take such property from a state 
sheriff, who has taken it upon attachment duly 
issued to him out of a state court before the pro- 
ceedings in bankruptcy were commenced; 

[Cited in Connor v. Long, 104 U. S. 233.] 
[Cited in Sullivan v. Rabb, 86 Ala. 433, 5 
South. 746.J 

3. The sheriff's possession is that of the court 
of which he is an officer; no otiier court will 
interfere therewith as long as the proceedings are 
pending. 

[Cited in Adler v. Koth, 5 Fed. 895.] 

4. Whether or not the state court has been 
ousted of its jurisdiction by the proceedings in 
bankruptcy, depends upon two questions of 
fact: One, whether the debtor has been adju- 
dicated a bankrupt? and the other, whether he 
is the only member of the firm? Of the action 
of the federal court on these matters the state 
court is not bound to take judicial notice. 

[Cited in Eyster v. Gaff, 91 U. S. 526; Kim- 

berling v. Hartly, 1 Fed. 575.] 
[Cited in Hill Manuf'g Co. v. Providence & N. 

Y. Steamship Co., 113 Mass. 500.] 

5. The federal courts have not exclusive juris- 
diction of actions in behalf of asj;ignees in bank- 
ruptcy. If their rights are not regarded in the 
state courts, their remedy is under the 25^1 sec- 
tion of the judiciary act [1 Stat. 85]. 

[Cited in Sanford v. Sanford, 58 N. Y. 67.] 

This was a writ of error to the district 
court. The defendant, who -was sheriff of 
the county, had, in his character as such of- 
ficer, taken the property here In question 
upon attachments issued to him out of the 
state court against Loeb & Company, a part- 
nership. Afterwards Loeb, who was the 
only member of the firm, voluntarily ap- 
plied to the district court for his discharge 
from his debts under the bankrupt act. The 
plaintiff was appointed his assignee; and 
thereupon brought in that court this action, 
which was detinue for the goods attached 
and held by the defendant as sheriff and 
under the writs. The defendant moved the 
district court to dismiss the suit for want 
of jurisdiction. This motion was granted, 
and the plaintiff having duly excepted, he 
sued out this writ to reverse the order. Sec- 
tion 14 of the bankrupt act, after provid- 
ing for an assignment of the bankrupt's 
effects by the judge or register, says, that 

1 [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 



such assignment shall relate back to th3 
commencement of said proceedings in bank- 
ruptcy, and thereupon, by operation of law, 
the title to aU such property and estate, 
both real and personal, shall vest in said 
assignee, although the same is then attached 
on mesne process as the property of the 
debtor, and shall dissolve any such attach- 
ment made within four months next pre- 
ceding the commencement of said proceed- 
ings. 

Mr. Gillmore, for plaintiff in error. 
Mr. Rankin, for defendant in error. 

MILLER, Circuit Justice. If the matters 
set forth in the plaintiff's petition are true, 
which we are here to assume, the title to the 
goods attached vested in the assignee as 
soon as the assignment to him was executed. 
And with this title he acquired a right of 
immediate possession. This possession he 
could recover in a court of justice. But to 
what court should he apply? Had this prop- 
erty been in the possession of a party who 
could not shelter himself behind the juris- 
diction of a court of law, undoubtedly the 
federal court would have had jurisdiction 
of the case. It would then have been with- 
in the terms of the 1st and 2d sections of 
the act Does that circumstance take the 
case out of the statute?— that is, does the 
fact that, at the time the bankruptcy pro- 
ceedings were instituted, the property was 
in the hands of the sheriff, under attach- 
ments issued out of the state courts, de- 
prive the federal court of its jurisdiction? 
The property is held by the sheriff under 
writs rightfully issued, and his possession 
is the possession of the court by the com- 
mand of whose writ he seizes it And so 
long as the proceedings, in virtue of which 
it was taken, are pending, that possession 
will not be interfered with by any other 
court. 

This general principle has been acted upon 
in England in many eases in which two 
courts of concurrent jurisdiction were 
sought to be brought into collision. Payne 
V. Drewe, 4 East 523; Evelyn v. Lewis, 3 
Hare, 472; Russell v. East Anglian R. Co., 
3 Macn. & G. 104. By this salutary rule 
harmony is maintained between the several 
superior courts of law and chancery, which 
have co-extensive and concurrent jurisdic- 
tion in a great variety of cases. The im- 
portance of the rule, and of scrupulously 
obeying it in this country, is greatly in- 
creased by the fact that the federal and 
state courts, although exercising their ju- 
risdiction in the same territory, over the 
same subjects, and often the same classes 
of litigants, draw their existence from dif- 
ferent sources, and are to one another for- 
eign tribunals. In no other way can un- 
seemly and mischievous coUisioas be avoid- 
ed. 
In Hague v. Lucas, 10 Pet. [35 TJ. S.] 400, 
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property had been taken in attachment by 
the state sheriff, and released on hail, when 
the marshal of the United States seized it 
on execution out of the federal court It 
was held, that the latter could not levy on 
the property, because it was in the posses- 
sion of the state court by virtue of its writs 
first levied. In Peck v. Jenness, 7 How. 
[48 U. S.] 612, the property had been taken 
in attachment out of the state court, after 
which the debtor was discharged under the 
bankrupt act of 1841 [5 Stat 440]. The 
question was, whether, under the law, this 
discharge dissolved the attachment. And it 
■was held that it did not In PuUiam v. 
Osborne, 17 How. [58 U. S.] 471, it was held 
that when co-ordinate liens were obtained 
by one judgment in a state court and an- 
other in a United States court a seizure by 
a sheriff xmder an execution on "the former, 
gave priority over the latter. In Taylor v. 
Carryl, 20 How. [61 U. S.] 583, a vessel had 
been attached on state process, and after- 
wards arrested in admiralty. Sales being 
made in each suit to different persons, the 
purchaser under the decree in admiralty 
brought replevin against the purchaser un- 
der the attachment proceedings in the state 
court It was held that the admiralty pro- 
cess and proceedings and decree and sale 
were ineffectual to make a title, because 
that court could not take the property from 
the state court which had possession of it 
And the rule was so held in the similar 
cases of The Oliver Jordan [Case No. 10,- 
503]; The Robert Fulton [Id. 11,890]; and 
in Freeman v. Howe, 24 How. [65 U. S.] 
450; Ex parte Robinson [Case No. 11,935]; 
Ex parte Dorr, 3 How. [44 U. S.] 103; and 
Buck V. Colbath, 3 WaU. [70 U. S.] 334. In 
the last mentioned case, it is said, that "it 
is only while the property is in possession 
of the court, either actually or constructive- 
ly, that the court is bound or professes to 
protect that possession firom the process of 
other courts. "Whenever the litigation is 
ended, or the possession of the officer or 
court is discharged, other courts are at lib- 
erty to deal with it according to the rights 
of the parties before them, whether thfise 
rights require them to take possession of the 
property 6r not" 

It is claimed that, upon this principle, 
the motion cannot prevail, because the bank- 
ruptcy proceedings, terminaUng in a dis- 
- charge of the debtor, operated to discharge 
the attachments out of the state courts at 
once, without any order in that behalf, so 
that the sheriff was left without any au- 
thority to hold the property. It may be 
true that the attachments have ceased to 
have any binding force. But whether they 
have or not, is the question; and this ques- 
tion depends, not only upon a proposition 
of law here urged upon us, but also upon 
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two questions of fact, that is, whether Loeb 
has been adjudicated a bankrupt; and 
whether he was the only member of the 
firm of Loeb & Company. Of the principle 
of law the. state court is bound to take ju- 
dicial notice, but of the two facts stated, 
it is not bound to take such notice. 

No court is bound to take judicial notice 
of the proceedings of another court If ma- 
.terial to a controversy before it it must 
"be informed thereof by the pleadings, and 
if the allegations are denied, they must be 
proven by the record. The state court can 
have no knowledge, or even notice, of the 
proceedings in the federal court, by which 
its right to possess and adjudicate the prop- 
erty in question is affected. It should be 
informed, in a proper way, of those pro- 
ceedings, before its possession is interfered 
with or assailed. It would be a violation 
of judicial comity, and provoke unseemly 
conflicts, to seize the property out of the 
hands of its officer, just as much in the case 
before us, as in the cases cited. Informa- 
tion of these facts, in some proper plead- 
ing, must be commimicated to the court If 
the allegations are denied, they must be 
proved by the record of the district court. 
To that record the state court must pay 
heed, and give effect to the principle ot law 
here insisted on. Then all collision will be 
avoided, and that comity which, in order 
• to have harmonious action, must obtain be- 
tween the two jurisdictions, will be secured.. 
Nor is there any foundation for the idea 
that the federal courts have exclusive ju- 
risdiction of such suits in behalf of the as- 
signee. Neither the 14th section, which 
gives him the right to sue for and recover- 
the estate, debts, and effects of the bank- 
rupt uor the 1st section, which fully de- 
fines the jurisdiction of the district court, 
declares it to be exclusive in this dass of 
eases. On the contrary, his right to appear 
in the state court in this case, and there 
assert his claim to possession of this prop- 
erty, is expressly recognized by the clause 
of section 14 which authorizes him to prose- 
cute and defend all suits at law or in equity 
pending at the time of the adjudication of 
bankruptcy, in which the bankrupt is a 
party in his own name. And If the state 
courts fail to recognize his legal rights, a 
presumption not here to be indulged, he- 
can, in the proper mode, bring the case from 
the highest court of the state to the high- 
est court of the United States. Peck v. Jen- 
ness, 7 How. [48 U. S.] 612. 

I am therefore of opinion, that until some- 
action is had in the state court relhiquish- 
ing possession of the property in contro- 
versy, no action can be brought for thar 
possession in any other court The judg- 
ment of the district court is accordingly 
affirmed, with costs. Judgment affirmed. 



JOHN. (Case No. 7,375) 
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Case Wo. 7,374. 

JOHNSON et al. t. BOND. 

[Hempst, 533.] i 

Circuit Court, D. Arkansas. April, 1847. 

Constitutional Law — Contract — Abkogation of 
Kemedt— Statute op Limitations. 

1. A law wHch takes away all remedy is 
equivalent to a law impairing the obligation of 
the contract, and hence unconstitutional and 
void. 

2. The repeal of the 20th section of the limi- 
tation law (Rev. St. 529), without allowing any, 
even the shortest time to sue, after the return 
of the absent person to the state, was unconstitu- 
tional, and the repealing act (Acts 1844, p. 25) 
void. 

[This was an action of debt by Richard 
C- Johnson and Charles L. Tilden against 
John W. Bond.] 

A. Fowler, for plaintiffs. 
George C, Watkins, J. M. Ourran, and P. 
Jordan, for defendant 



JOHNSON, District Judge. To the defend- 
ant's fifth plea of set-off, the plaintiff has 
replied the statute of limitations of three 
years, to which the defendant, in his sec- 
ond rejoinder avers, that at the time of 
the accrual of the causes of action as stated 
in the plea of set-off, the plaintiffs were, 
and from thence until within three years 
next before the commencement of this suit, 
continued to be out of, and did not return 
to, the state of Arkansas. The plaintiffs 
move to strike this rejoinder from the rec- 
ord files, on the ground that it is no answer 
to the replication. The rejoinder is valid, 
unless the 20th section of the statute of 
limitations, providing for absence from the 
state, has been repealed. Rev. St. 529. 

The act of 1844 (Acts 1844, p. 25) does, in 
fact, repeal this section, and the question 
arises, whether the repealing act is constitu- 
tional. I am clearly of opinion that it is 
not; because it takes from the party all 
remedy upon Ms contract, without afford- 
ing him any, even the shortest time in 
which to bring suit after the return of the 
person absent to this state. Piatt v.. Vat- 
tier [Case No. 11,117]. It has been repeated- 
ly held that a statute of limitations which 
abrogates all remedy upon contracts, is 
equivalent to a law impairing the obliga- 
tion of the contract itself, and, consequent- 
ly, unconstitutional and void. Bronson v. 
Kenzie, 1 How. [42 U. SJ 311. 

The motion to strike out must, therefore, 
be overruled, and the rejoinder adjudged 
good. 



JOHNSON V. BRADLEY MANUF'G 00. 
See Case No. 4,015. 



1 [Reported by Samuel H. Hempstead, Esq.] 



Case Wo. 7,376. 

JOHNSON V. BROWN. 

[4 Cranch, 0. C 235.] i 

Circuit Court, District of Columbia. May 
Term, 1832. 

Slandek — Actionable Words — Colloquium — 
WoKDS op Disgrace. 

1. It is not actionable to say of a white man, 
that he is a "yellow negro." "a villain and a 
liar;" although the plaintiff had previously in- 
termarried with awhite woman, which marriage 
would have been unlawful, if he had been a ne- 
gro or mulatto: there being no colloquium re- 
specting the marriage, nor any marriage averred. 

2. Neither the constitution of Maryland, nor 
any statute of that state, or of the United States, 
deprives a colored person, merely as such, of any 
civil rights as a citizen. 

3. Mere words of disgrace, unless written and 
published, are not actionable. 

[This was an action by Henry Johnson 
against Jesse Brown.] 

The defendant demurred to the declaration 
in slander. 

Messrs. Key and Dunlop, for plaintiff, cited 
the Maryland law of 1717, c. 13, § 5; Eden v. 
Lagar6, 1 Bay, 171; King v. Wood, 1 Nott & 
McC. 185; Atkinson v. Hartley, 1 McCord, 
203, 204; Starkie, Sland. & L. 19, note; Id. 21. 

R. S. Coxe, for defendant, cited Starkie, 
Sland. & L. 47. 

The case being submitted on those authori- 
ties, CRANCH, Chief Judge, delivered the 
opinion of the court, (nem. con.,) as follows: 

Slander; in. saying of the plaintiff, "he is 
a yellow negro, son of a bitch, a villain, and 
a liar." The declaration avers, that the plain- 
tiff is a free white male citizen of the United 
States, and had contracted matrimony with 
a free, white, female citizen of the United 
States. That the defendant, knowing the 
premises, and maliciously intending to bring 
the plaintiff into disgrace, and to subject him 
to the pains and penalties of the laws made 
and provided against mulattoes or negroes 
contracting matrimony with white women, 
and the other disabilities of that class of 
people, on the 8th of November, 1830, at 
Washington, &e., in a certain discourse of 
and concerning the plaintiff, said, "he," mean- 
ing the said plaintiff, "is a yellow negro, son 
of a bitch, a villain, and a liar;" meaning 
thereby that the plaintiff was stained with 
black blood, and wag of negro or mulatto 
origin, and, as such, subject to the laws and 
penalties and disabilities provided for, and " 
relating to, that class of people. By means 
of the speaking of which, &c., the plaintiff is 
hurt in his good name, &c., insomuch that 
divers good citizens, to whom his innocence 
was unknown, have, from the time of the 
speaking of the said words, hitherto, "sus- 
pected the plaintiff to be guilty as charged, 
and refuse to have intercourse with him," 
&c. to his damage of $5,000. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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To this aeclaration there is a general de- 
murrer, and the questions are, 1st. Are these 
words actionable per seV 2d. If not, are they 
actionable connected with the averment that 
the plaintiff had married a white woman, 
and that that fact was known by the defend- 
ant at the time of speaMng and publishing 
the words, and that he spoke them with in- 
tent to subject the plaintiff to the pains and 
penalties prescribed by the laws against mu- 
lattoes and negroes contracting matrimony 
with White women; and without the aver- 
ment of a colloquium respecting the mar- 
riage? 

1. The words spoken do not charge that the 
plaintiff, being a free negro or mulatto, in- 
termarried with a white woman; but merely 
that the plaintiff was a yellow negro. They 
do not charge the plaintiff with any offence; 
nor do they charge him with being in any 
condition which subjects him to legal disabil- 
ities. Neither the constitution of Maryland, 

• nor any statute of that state, or of the United 
States, deprives a colored person, merely as 
such, of any civil rights of a citizen. It is 
true that in the slaveholding states, a general 
rule of evidence has been adopted, by which 
every person having negro blood, is presumed 
to be a slave until the contrary is proved; 
and such a person may be liable to some in- 
convenience in proving h|s freedom; but 
whether his liability to that inconvenience, is 
sufficient groimd to make the words action- 
able, I have gi'eat doubt They contain no 
imputation of crime, nor of moral turpitude; 
and mere words of disgrace, unless written 
and published, are not actionable. It is, in- 
deed, actionable to say of a man, he is ex- 
communicated; but it is because he is liable 
to the writ de excommunicato capiendo; so, 
to say that he is outlawed; for he is liable 
to the writ of capias utlegatum. But to say 
of a man that he is a yellow negro, does not 
subject him to any arrest to which a white 
man is not equally liable. The case of Eden 
V. Lagarfe, 1 Bay, 171 (Anno 1791), cited by 
the counsel for the plaintiff, in which it was 
held to be actionable to call a white man a 
mulatto, was decided upon the ground that, 
by the laws of South Carolina, a mulatto is 
deprived of all his civil rights, and liable to 
be tried, in all cases, without a jury. See, 
also, King v. Wood, 1 Nott & McO. 184-, and 
Atkinson v. Hartley, 1 McCord, 203 (Anno 
1821). "We do not perceive any principle in 
the present case, which makes the word.'' 
actionable in themselves. 

2. The second question is, whether they are 
actionable taken in connection with the other 
averments in the declaration. These aver- 
ments are, that the plaintiff had intermar- 
ried with a white woman; that this was 
known by the defendant at the time of speak- 
ing the words; and that he spoke them with 
intent to subject the plaintiff to the pains 
and penalties provided by law against mu- 
lattoes or negroes contracting matrimony 
with white women. These pains and penal- 
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ties may extend to slavery for life, unless 
the offender was born of a white woman, in 
which case the penalty is servitude for seven 
years. The words, however, do not charge 
him with this offence, nor is it alleged that 
they were spoken in reference to the mar- 
riage. Without such an allegation, we think 
the action cannot be supported, and that, 
therefore, the judgment upon the demurrer 
ought to be entered for the defendant. Judg- 
ment for the defendant. 

See, also, 2 Saund. 307; Ludwell v. Hole, 1 
Strange, 690; Davis v. Miller, 2 Strange, 1169; 
Starkie, Sland. .& I/., 292, 293, 302; Alleston v. 
aioor, Het. 167; Carh v. Osgood. 1 Lev. 280; 
Aston V. Blagrave, JA. Raym. 1369; Savage v. 
Hohery, 2 Salk. 694. 



Case No. 7,376. 

JOHNSON et al. v. BYRD. 

[Hempst 434.] i 

Circuit Court, D. Arkansas. June, 1841. 

Partnership Note — Scikg All Partners — In- 
coxsiSTEST Statutes — Repeal — Constrcotion. 

1. At the common law, the plaintiff was com- 
pelled to sue all the partners, on a note executed 
in the name of the partnership, and a failuire to 
do so might be pleaded in abatement. 

2. But in Arkansas that rule has been changed 
by statute (Rev. St 628), and the plaintiff on 
a contract, may sue all or as many of the joint 
contractors as he may see proper. 

3. Where two statutes are inconsistent with 
each other, the latter impliedly repeals the for- 
mer. 

4. Statutes should he so construed that both 
may stand, if possible. 

[This was an action of assumpsit by 
Samuel Johnson and Benoni 0. Duplaine 
against Richard C. Byrd.] 

Chester Ashley and George C. Watkins, 
for plaintiffs. 

R W. Trapnall and John W. Cocke, for 
defendant 

JOHNSON, District Judge. This is an ac- 
tion of assumpsit brought by the plaintiffs 
against the defendant upon two promissory 
notes, signed by "R. O. Byrd & Co.;" the 
plaintiffs averring that the« company con- 
sisted of the defendant and one Sterling H. 
Tucker. A plea in abatement has been filed 
by the defendant for the non-joinder of 
Sterling H. Tucker, averring that he is liv- 
ing and resident within this state. The plain- 
tiffs have demun-ed to this plea, and the sole 
question is. Can this action be maintained 
against the defendant alone? According to 
the principles of the common law the plain- 
tiff is compellable to sue all the partners 
upon a note executed in the name of the 
copartnership, and cannot maintain it 
against a part of them only, if others are 
livmg. 7 Term R. 253; 1 H. Bl. 236. But 
a statute of this State has changed the com- 

1 [Reported by Samuel H. Hempstead, Esq.] 



JOHN. (Case No. 7,377) 



[13 Fed. Cas; page 736] 



mon law upon that subject. Two provisions, 
incompatible it is true, are contained in the 
Revised Statutes. Under the title of "Prac- 
tice at Law" (section 64), the following pro- 
vision will be found: "Every person who 
may have cause of action against several 
persons, and entitled by law to but one sat- 
isfaction therefor, may bring suit jointly 
against all, or as many of them as he may 
thinlj proper," This act is approved De- 
cember 18, 1S3T. Under the title "Abate- 
ment" (section 3), will be found the fol- 
lowing provision: "When one or moi-e of the 
partners of any company or association of 
individuals shaU. be sued, and the person 
or persons so sued shall plead in abatement, 
that all the parties are not joined in the 
suit, such suit for that cause shall not abate, 
if the plaintiff forthwith sue out a sum- 
mons against the other paitners named in 
such plea, and on the return of such sum- 
mons, the names of the other partners 
named in such plea may be inserted in the 
declaration, and the suit shall proceed in 
other respects thereafter as if the partner 
named in such plea had been included in the 
original suit." Eev. St. 58. This act was 
approved December 9th, 1837. That there is 
an incongruity and incompatibility in the 
provisions just recited, seems to me mani- 
festly clear. One dedai-es that any person 
who may have cause of action against sever- 
al persons and entitled to but one satisfac- 
tion, may bring suit jointly against all, or 
as many of them as he may think proper. 
The other provides, that when one partner 
of a company shall be sued, he may, by plea 
in abatement, compel the plaintiff to join 
the other partners in the suit, and upon his 
failure to do so, his suit shall be abated. 
By one enactment of the legislature the 
plaintiff on a joint cause of action is per- 
mitted to sue all or as many as he may 
thinli proper. By the other he is compellable 
to sue all the joint contractors. These pro- 
visions, in my judgment, cannot stand to- 
gether. They are repugnant and inconsist- 
ent, one with the other. If hy one enact- 
ment the plaintiff has a right to sue one 
only of several joint contractors, can it be 
affirmed to be consistent and compatible 
with the right to allow the defendant to 
meet him with a plea in abatement for his 
failure to do that which by law he was not 
bound to do? 

If the plaintiff is permitted by law to sue 
one joint contractor, the defendant sm-ely 
cannot, by the same law, be permitted to 
defeat his action, because he refuses to sue 
aU joint contractors. In this rejugnancy 
between the two enactments, one must yield 
to the other, as they cannot both stand and 
be reconciled. It is a well-settled principle 
that between repugnant and inconsistent en- 
actments the latter law repeals the former. 
The provision conferring the right to sue 
one joint conti-actor was approved subse- 
CLuently to the provision giving the right to 



one partner, If sued alone, to plead it in 
abatement. The latter, therefore, is impli- 
edly repealed by the former. The demurrer 
is sustained. 



Case No. 7,377. 

JOHNSON et al. v. CERTAIN GOODS. 

[6 Law Rep. 118.] 

District Court, D. Massachusetts, 1843. 

Salvage — Compensation. 

Salvage: The salvors were allowed one half 
of the property saved, and the costs and ex- 
penses out of the other half. 

In admiralty. 

Theophilus Parsons, for libellants. 
William Gray, for claimants. 

SPRAGUE, District Judge, This is a libel 
for salvage; the only question is the amount , 
that shall be allowed. It is a case of dere- 
lict The general rule is to allow one half, 
but this rule is not inflexible. It seemed to 
me, on a former hearing, that considering the 
merit of the service and the amount of prop- 
erty, that the general rule should be so fat 
departed from as to allow the salvors one 
half and the costs and expenses out of the 
other half, and a decree was maue accord- 
ingly. Since that, a claim exceeding four 
hundred dollars has been made by the gov- 
ernment for duties, and the salvors now eon- 
tend, that the whole amount of this claim 
should be taken out of the other half, and 
this on two grounds. (1) That it is but car- 
rying out the spirit of the former decree, and 
(2) that independent of that decree it would 
be just and proper. The former decree was 
made with distinct reference to the costs and 
expenses then incvurred. Their amoimt was 
taken into view; no suggestion was made 
that any claim for duties existed, and it is 
not to be inferred that had such claim been 
known, a deci-ee would have passed wholly 
exonerating the libellants therefrom. 

The question now before the coiurt must, 
therefore, be decided independently of the 
former decree. The brig Gem sailed from 
Provineetown fitted for a whaling voyage of 
twelve months. After being out between 
two and three months, she fell in with the 
wreck of the schooner Barr, on a coral reef 
in the Gulf of Mexico, and, with considerable 
labor and some peril, saved from her a quan- 
tity of merchandise, which they immediately 
carried to Provineetown, and the same have 
been sold for §3,831. The only question of 
fact, which has been much contested at the 
bar, is, whether the brig retmmed and broke 
up her voyage solely for the purpose of sav- 
ing these goods. That she did in fact re- 
turn is not denied; but that it was solely for 
this purpose seems to be negatived rather 
than proved by the testimony of the salvors 
themselves, who are permitted in such cases, 
from necessity, to be witnesses in their own 
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behalf. Two of them have deposed in this 
case. One of them says, that the voyage 
was not utterly abandoned for the purpose of 
saving these goods, and the other in answer 
to that inquiry says, that he does not know. 
Considering the desperate condition of the 
property which was saved, which in all prob- 
ability must have been totally lost but for 
the timely exertions of the salvors, and that 
there was some peril in rendering those serv- 
ices and consideiuble labor; and considering 
the value of the brig and the amount of 
property saved, I am satisfied with the for- 
mer decree so far as related to the costs and 
expenses, but I think that the duties ought to 
be charged upon the whole property, and 
should not be thrown wholly upon the half 
belonging to the claimants. A decree will be 
entered accordingly. 



Case Iflo. 7,878. 

JOHNSON V. CHAPMAN et aL 

[2 Oraneh, 0. C. 32.] i 

Circuit Go art, District of Columbia. Nov. 
Term, 18U. 

Tbespass — Joint Action— One Defendant as 
Witness for Other. 

In trespass one defendant cannot be a witness 
for the other, in a joint action, although they 
plead severally. 

Assaidt and battery. The defendants 
[Chapman and Alexander] severed in plead- 
ing, having been taken at different times. 

Mr. Swann, for defendants, offered to ex- 
amine the defendant, Alexander, as a wit- 
ness for Chapman, on the authority of the 
case of Piles v. Plum [Case No. 11,165], de- 
cided yestesday. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) refused, saying that the case 
decided yesterday is not to be considered 
as authority; the court having since look- 
ed into the authorities cited in Lofft's Gil- 
bert, 250. 



JOHNSON (CHESAPEAKE & O. CANAL 
CO. v.). See Case No. 2,648. 



Case M-o. 7,379. 

JOHNSON et al. v. CHIGAGO et aJ. 

[The case reported under above title in 8 
Chi. Leg. News, 121, is the same as Case No. 10.- 
316.] 



JOHNSON (CLARKE v.). See Case No. 2,- 
855. 

JOHNSON (COOPER v.). See Case No. 3,197. 

JOHNSON (CORBET v.). See Case No: 3,- 
218. 

1 [Reported by Hon. William Craneh, Cliief 
Judge.] 

13FED.0AS. — 47 



(Case No. 7,380) JOHN. 
Case ISTo. 7,380. 

JOHNSON et al. v. Tiie CORIOLANUS. 

[Grabbe, 239.] i 

District Court, B. D. Pennsylvania. March 11, 
1839. 

Imprisonment of Seamen — Foreign Port— Con- 
sular Certificate — Seaman Dting on Votagb 
— Representatives Entitled to Wages for 
Whole Voyage. 

1. Nothing but an extreme case of extraordi- 
nary violence, where the safety of the vessel or 
those on board requires it, will justify the impris- 
onment of a seaman, on shore, in a foreign port, 
at the discretion of the master. 

[Cited in Chester v. Benner, Case No. 2,660.] 

2. A consular certificate of the facts inducing 
the summary imprisonment of a seaman in a 
foreign port, is not evidence, and this court will 
always examine the facts for itself. 

[Cited in The Elwin Kreplin, Case No. 4,427.] 

3. Where a seaman is unjustifiably impris- 
oned, by the master, in a foreign port, a charge 
will not be allowed against him, for the amount 
paid another seaman, hired in his place. 

4. It is the settled law of this court, that the 
representatives of a seaman dying on the voy- 
age in the service of the ship, are entitled to his 
wages for the whole voyage. 

[This was a libel for wages by John John- 
son and William Johnson, administrator of 
George Adams, deceased, against the ship 
Coriolanus (Merrill, master).] 

This case came on for a hearing, before 
Judge HOPKINSON, on the 7th March, 1839, 
and was submitted to the judge, on the evi- 
dence, and without argument. 

Mr. Grinnell, for libellants. 

P. B. Brewster, for respondent. 

HOPKINSON, District Judge. The Ubel- 
lant John Johnson shipped, at New York, 
at eighteen dollars a month, for a voyage 
commencing on the 8th November, 1837. 
His libel states the voyage to be from New 
York to Mobile, thence to Marseilles, and 
back to a port of discharge in the United 
States; and that the ship arrived at Phila- 
delphia on the 12th February, 1839, making 
fifteen months and four days, for which 
he claims, at eighteen dollars a month, 
$272 25, giving certain credits to be deduct- 
ed. It appears, however, by a reference to 
the shipping articles, that the voyage con- 
tracted for at New York was for six calen- 
dar months, and a port of discharge in the 
United States. It also appears, by other 
shipping articles, that, at Marseilles, the 
six months having expired, a new voyage 
was contracted for, from Marseilles to 
Cette, thence to Rio Janeiro, and thence 
to a port of discharge in the United States. 
The new contract was made on 1st May, 
1838; the rate of wages of the libellant, 
as well as of the rest of the crew, was re- 
duced to twelve dollars a' month. Some at- 
tempt has been made to prove that coercion 
or duress was used, to compel the men to 
sign these last articles. The proof is by jqo 

1 [Reported by William H. Crabbe, Esq.] 
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means satisfactory, and I shall consider the 
rate of wages to he eighteen dollars a 
month, for the first six months, that is, to 
the 8th May, 1838, and to be, for the rest 
of the voyage, twelve dollars a month. This 
will make the total amount of wages, for 
the whole voyage, $216. The captain has 
rendered an account, in which he allows the 
libellant eighteen dollars a month to the 1st 
May, instead of to the 8th. On the second 
voyage he allows him twelve dollars a 
month, but terminates it on the 24th Octo- 
ber, when the libellant was taken from the 
vessel by a police officer, by order of the 
captain, put into prison, and never after 
rejoined the ship, as she came away and 
left him there, the captain having previous- 
ly sent his clothes on shore. I have no 
doubt that this whole proceeding, on the 
part of the captain, was altogether illegal 
and unjustifiable. I have repeatedly ex- 
pressed my disapprobation of putting our 
seamen into foreign gaols and dungeons, at 
the mercy of the local police officers, for 
offences hy no means requiring such severi- 
ty. For ordinary misconduct, or insubor- 
dination, the power of the master, on board 
of his vessel, is amply sufficient for all the 
pui'poses of discipline and subordination, 
and it is only in cases of extraordinary 
violence, where the safety of the vessel or 
of those on board, requires that the offender 
should not be suffered to remain there, that 
he should be taken and imprisoned on shore. 
Every act of passion or indiscretion is call- 
ed by the name of mutiny, and the seaman 
is hurried off to the unwholesome confine- 
ment and dirt of a prison, perhaps in a 
climate dangerous to life. In this case the 
man had been many months on board the 
ship, without any misconduct that called 
even for slight punishment, although it is 
said he was sulky and no seaman. He had 
a quarrel with the mate, about which dif- 
ferent accounts are given, so that it is hard 
to say which was most wrong. On the sec- 
ond day after, when it might be supposed 
the matter was all over and forgotten, and 
nothing had occurred, in the meantime to 
show any danger from it, a boat is sent to 
the ship with a police ofQ.cer, and the man 
carried off to prison, without a hearing, or 
any examination of the circumstances of 
the ease, except such as the captain chose 
to give to the consul. And here I would 
again correct an error into which captains 
are continually falling. They seem to be- 
lieve that if they can get the consent or 
co-operation of the consul to their proceed- 
ings, it will be a full justification for them, 
when they come home. I wish them to un- 
derstand that I will judge for myself, after 
hearing both parties and their evidence, of 
the necessity and propriety of these sum- 
mary incarcerations; and the part the con- 
sul may have taken in it, will have very 
little weight with me. In all my experience, 
I have never known a consul refuse the ap- 



plication of a captain to imprison a sea- 
man, nor to furnish a certificate, duly or- 
namented with his official seal, of the of- 
fence committed, of which he generally 
knows nothing but from the representations 
of the captain or officers of the vessel. I 
never suffer these certificates to be read: 
they are infinitely weaker than ex parte 
depositions. Our consuls, unfortunately, 
are merchants also; their profits and their 
living depend upon the business they can 
do, especially by the consignments of car- 
goes to them. It is, therefore, very im- 
portant to them to have the good will of 
the captains of vessels, who may make a 
good report of them to their owners. Con- 
sidering that this man was taken from the 
vessel, without any legal and justifiable 
cause, I have no hesitation in giving him 
his wages for the whole voyage. For the 
same reason I reject the credit claimed by 
the captain, for hiring another man in his 
place, amounting to $42; and for the ad- 
ditional reason that no evidence of any such 
hiring or payment was given. 

In deciding upon the credits to be allowed, 
I shall take them as stated in the captain's 
book, which, although not strictly regular, 
has satisfied me of their truth. In the man- 
ner in which this case has been referred 
to me, I think a latitude is given to do what 
I truly think to be just between the parties. 

The account will stand thus: 

"^Vhole amount of wages $216 00 

Credits allowed 78 40 



$137 60 

As to the claim of the libellant William 
Johnson, the administrator of George Ad- 
ams, the facts are these: Adams died on 
board the ship, on the voyage from Mar- 
seilles to Rio, on the 10th August, 1838. 
It is the settled law of this court that the 
representauves of a seaman dying on the 
voyage, in the service of the ship, are en- 
titled to his wages for the whole voyage. 
This is the only difference between the cap- 
tain's account and the libellant's. The ac- 
count stands thus: 

Whole amount of wages $216 00 

Credits allowed >. Go 75 



$150 25 

Decree for the libellants, for the amounts 
due on their accounts respectively, and 
costs. 

An appeal was taken by the respondent, 
upon this decree, to the circuit court of the 
United States for the Third circuit. 

On the 6th May, 1839, the decree was af- 
firmed, with costs. HOPKINSON, District 
Judge, made the following note of this af- 
firmance, on the back of his manuscript 
opinion. 

BALDWIN, Circuit Justice, agrees with 
the opinion of the district court, on all the 
points, and especially on the subject of im- 
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prisoning seamen by the authority of a 
captain. Seamen should be imprisoned, in 
foreign ports, only in a clear case of ex- 
treme necessity. He said he would proba- 
bly have gone further in this - case than 
the district judge had done, if it had come 
originally before him, and would have given 
the mariner not only his wages for the 
whole voyage, but have made him compen- 
sation for the imprisonment. Decree af- 
firmed, with costs. 
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Case IsTo. 7,381. 

JOHNSON V. The CYANE. 

[1 Sawy. 150; i 4 Am. Law Rev. 769.] 

District Court, D. California. April 21, 1870. 

Sunday— Duty op Seaman — Rights of Master. 

A seaman has no right to refuse duty required 
of him on a Sunday, by our calendar, it appear- 
ing that at the port of Ounalaslia, the day 
owing to a difference in the calendar, was not ob- 
served as a holiday; but the master had no 
right to expel him from the ship for such refusal. 

[Cited in Pearson v. The Alsalfa, 44 Fed. 358.] 

[This was a libel for wages by John John- 
son against the bark Cyane.] 

Sviliivan & Ellsworth, for libellant. 
Pixley & Harrison, for claimant, 

HOFFMAN, District Judge. The facts in 
this case are not disputed, and the question 
presented to the com't for decision is wheth- 
er a seaman who had sliipped for a voyage 
from this port to Ounalaska, in the territory 
of Alaska and back, had a right to refuse to 
perform his ordinary duty, on the ground 
that such duty was required of him on a Sun- 
day, notwithstanding that the day in ques- 
tion was not, by the custom and usage of the 
port of Ounalaslca, where the vessel lay, ob- 
served as a Simday or holiday. It is not dis- 
puted that according to our calendar the day 
was Sunday, but according, to the calendar in 
use 5x the late Russian possessions on this 
continent, the day previous had been observ- 
ed as a Sunday or holiday. 

The duty required of the seaman was to 
assist in discharging the cargo. The 'con- 
tract of the libellant was in the ordinary 
form of shipping articles. These articles 
contain no agreement for exemption from la- 
bor on the part of the crew on Sunday, or 
any other sacred day. But it is admitted 
that by usage and custom no labor is on that 
day exacted of seamen, except such as is nec- 
essary for the navigation, and care of the 
ship, or such as may be rendered necessary 
by extraordinary circumstances. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



Admitting, therefore, that this usage enters 
into, and forms a part of the contract, it is 
nevei-theless apparent that fro^n its very na- 
ture it can only give to the seaman the right 
to exemption from duty, subject to the dis- 
cretion of the master. It is for the latter to 
determine what work is necessary, and when 
the labor of the crew or of any member of 
it is required. 

In cases of emergency, growing out of dis- 
aster or danger to the ship, the necessity for 
the labor of the crew may be apparent to all. 
But there are many occasions when the 
necessity or expediency of requiring their 
services may depend on circumstances known 
only to the master, and as to the force of 
which he alone can judge. 

The right of a seaman to rest on Sunday 
from the labors of the week, cannot be more 
sacred than his right to rest dmung a por- 
tion of each twenty-four hours from the la- 
bors of the day; and yet the mastex-'s right 
to call all hands on deck, and, if in his judg- 
ment necessai-y, to deprive the crew of their 
watch below, cannot be questioned. 

In all cases, obedience is the first duty .of 
the seaman; and it is only when the com- 
mand is clearly unlawful, or the duty exact- 
ed is plainly unreasonable and imnecessaiy, 
that a refusal to obey can be for a moment 
countenanced. In the case of Ulary v. The 
Washington [Case No. 14,323], Judge Hop- 
kinson says: "The libellant contends that he 
was not bound to work on Sunday. There 
is no law for this position. The nature of 
the service requires that the men should do 
so, and they must not be allowed to set them- 
selves up as judges, and refuse to do their 
duty on such excuses." 

In the case at bar, the order of the master 
seems to have been reasonable and proper. 
By the usage of the port where the vessel 
lay, the day was a secular day, devoted to 
ordinary business and labor; and of this the 
seaman may be considered to have had no- 
tice when he entered into his contract. If 
by the law, or perhaps by the established 
usage of the port, labor had been prohibited 
on that day, he would have been entitled to 
the exemption. But certainly the master 
cannot be bound ' to accord- to him all the 
privileges secured by the law or the usage 
of the port where the vessel is lying, and also 
all those allowed by the law and usage of the 
port from which she sailed. The contract 
for the seaman's service contemplates its 
performance in part at the port of Ounalas- 
ka, and as to that part it must be performed 
according to the law and usage there prevail- 
ing. 

It did not distinctly appear at the hearing 
whether the previous day observed at Oim- 
alaska as a holiday had been allowed to the 
seaman as a day of rest. It probably was; 
for the master would be unlikely to offend 
the sentiments of the inhabitants by a dese- 
cration of the day, and when all business 
and labor on shore were suspended, the dis- 
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charge of tlie cargo by the crew would al- 
most necessarily be interrupted. 

The motives 'Of the libellant in refusing to 
work are not shown. It does not appear 
what religion he professes, or even that he 
is a Christian. His refusal, therefore, can- 
not be attributed to scruples of conscience. 
He has chosen to stand on the purely legal 
ground that no work could be required of 
him on Sunday, except such as was clearly 
indispensable and necessary; and of this he 
constituted himself the judge. 

My opinion is that the master had the 
right, under the circumstances, to require of 
him the performance of his duty. As the 
seaman, when the alternative was distinctly 
presented to him, chose to leave the vessel 
rather than go to work, he must be regard- 
ed as having abandoned the service, and he 
can have no claim for wages which by his 
own act he was prevented from earning. 
But, at the same time, I consider that the 
master's command to the seaman to go to 
work or to go ashore, was virtually an ex- 
pulsion from the ship as a penalty or pun- 
ishment for his refusal to do duty. Had the 
vessel been in a foreign port, this would have 
been clearly unlawful. It might even have 
exposed the master to a criminal prosecu- 
tion. Ounalaska, though within our own ter- 
ritory, is remote and not much frequented. 
The seaman's refusal may have arisen from 
an honest mistake as to his rights and duties. 
I cannot affirm that conscientious scruples 
may not also have influenced him. His pre- 
vious conduct had been good. He made no 
objection to performing his duty on any oth- 
er day. 

The master could have compelled him to 
work by appropriate punishment, or the 
threat of it, or he might have hired a man 
in his place, the expense of vfhich, together 
with such deductions from his wages as the 
nature of his fault justified, could have been 
charged to the seaman. I think he had no 
right to expel him from the vessel, certainly 
he had none to inflict that mode of punish- 
ment which is only allowable in extreme 
cases, and to impose in addition a forfeiture 
of the wages already earned. I think, there- 
fore, that the libellant is entitled to recover 
the wages due him at the time he left the 
vessel. 



Case No. 7,382. 

JOHNSON V. DAWS. 

[5 Cranch, O. 0. 283.] i 

D'Ftrict Court, District.of Columbia, March 
Term, 1837. 

Maliciocs Phosecutios — Defence to. 

In an action for maliciously causing the plain- 
tiff to he arrested, it is no defence that the de- 
fendant's oath did not, in law, authorize the mag- 
istrate to grant the warrant, if the defendant 

1 [Reported by Hon. William Cranch, Cliief 
Judge.] 



availed himself of it, and delivered it to the con- 
stable to be executed, unless the oath and arrest 
were made ignorantly, and without malice. 

Action upon the case, for maliciously caus- 
ing the plaintifE [WiUiam Johnson] to be ar- 
rested and imprisoned for ten days, with- 
out probable cause, upon a charge of felony. 
It appeared in evidence, that Mr. Coote, a 
justice of the peace, issued his wari-ant, re- 
citing that it appeared to him by the in- 
formation and oath of Frederick Daws, the 
defendant, that his property, namely, three 
mares, had, within two days last past, stray- 
ed from the commons of the city of Washing- 
ton, or been feloniously stolen, taken, and 
carried away out of the city of Waishington; 
and that the said Frederick Daws had prob- 
able cause to suspect, and did suspect, that 
the said mares were confined in the prem- 
ises of a certain William Johnson, (the plain- 
tifE,) in the said county; therefore, the con- 
stable, Madison JefEers, was thereby requir- 
ed, with proper assistance, to enter, in the 
daytime, into the said premises of the said 
William Johnson, and there diligently search 
for the said mares; and if the same or any 
part thereof should be found, upon such 
search, to bring the said mares so found, 
and also the body of the said William John- 
son, before the said justice or some other 
justice of the peace of the said county, to 
be disposed of and dealt with according to 
law. The warrant was executed, and the 
plaintifiE arrested on the 3d of October, 1835. 
It appeared, also, that the ease was dis- 
missed by the justice, with the consent of 
the complainant, (the present defendant,) 
on the 13th of October, 1835. This suit was 
commenced on the 17th of the same month. 
The warrant, when issued, was delivered 
to the constable, and the defendant went 
witli him to show and identify the mares. 
Mr. Bradley, for defendant, prayed the 
court to instruct the jury, that the oath, as 
stated in the warrant, did not authorize the 
justice to issue it; and therefore the defend- 
ant is not liable, which instruction THE 
COURT (THRUSTON, Circuit .Judge, doubt- 
ing) refused to give; but, upon the prayer 
of Mr. Bradley, , (the defendant's counsel,) 
THFi COURT (nera. con.) instructed the 
jury, that if, from the evidence, they should 
be of opinion that the defendant's horses 
strayed, or were stolen, from the commons 
of the citj' of Washington; that they were 
found by him on the premises of the plain- 
tiff, and by him there confined; that the de- 
fendant demanded them, and the plaintiff 
refused to deliver them; that thereupon the 
defendant applied to the justice of the peace 
for advice and direction to regain his said 
property, by a civil remedy; that the justice 
advised him to make the affidavit; and that, 
thereupon, he did make the affidavit upon 
which the warrant was issued, under which 
the horses were retaken and delivered to the 
defendant; and the defendant, upon being 
called upon, said he did not mean, and never 
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did mean, to prosecute the plaintiff crimi- 
nally, then the plaintiff is not entitled to re- 
cover in this action. See Cohen v. Morgan, 
6 Dowl. & R. 8; 1 Har. S. C. Dig. 295. 

Verdict for plaintin, §25. Motion in ar- 
rest of judgment, and for a new trial, re- 
fused. 



Case No. 7,383. 

JOHNSON V. The ELIZA. 

District Court, D. Massachusetts. Nov. Term, 

1807. 

Seamen— Wages— REVoiiT—EEiusTATEMENT — 

POHFEITURE. 

[Cited in Abb. Shipp. 652, note, as an instance 
in whidi seamen who had endeavored to commit 
a revolt were, upon repenting and tendering 
amends, JicU entitled to be forgiven, received in- 
to service again, and the forfeiture of their 
wages remitted.] 
[Cited in The Mentor, Case No. 9,42T.] 
[Nowhere reported; opinion not now access- 
ible.] 
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JOHNSON et al. v. FLUSHING & N. S. B. CO. 

[15 Blatchf. 192; 3 Ban. & A. 428.] i 

Circuit Court, E. D. New York. Aug. 27, 1878.2 

Patents— Impkovement in Fastening Sheet 
Metal to Roofs. 

1. The second claim of the reissued letters pat- 
ent granted to Asa Johnson and Thomas S. 
Sandford, April 16th, 1872, for "an improve- 
ment in fastening sheet metal to roofs," namely, 
"in combination with the adjusting bolt and 
slotted side plates, suitably connected to, and 
combined with, the materials to be fastened to- 
gether, for the purpose of accommodating the 
expansion and contraction of such materials with 
reference to each other, substantially as speci- 
fied," is invalid, because the essential elements 
of the combination claimed are different from 
the essential elements described in the original 
patent, and the result produced by the com- 
bination described in the reissue is different 
from that produced by the combination described 
in the original patent. 

[Cited in Smith v. Merriam, 6 Fed. 718.] 

2. The eases of Gill v. Wells, 22 Wall. [89 U. 
S,] 24, and Herring v. Nelson [Case No. 6,424], 
commented on. 

[See note at end of case.] 

In equity. 

Frederic H. Betts, for plaintiffs. 
Hinsdale & Sprague, for defendants. 

BENEDICT, District Judge. This action 
is brought to restrain the Flushing and 
North Side Railroad Company from using 
a certain fastening for theic railroad rails, 
commonly known as the "fish-plate joint," 
upon the ground that the plaintiffs have 
the exclusive right to the use of such fasten- 
ing, by virtue of a patent for an "improve- 
ment in fastening sheet metal to roofs," re- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprmted in 3 Ban. &^ 428, and 
here republished by permission.] 

2 [Affirmed in 105 U. S. 539.] 



issued to Asa Johnson and Thomas S. Sand- 
ford April IGth, 1872, and marked reissue 
No. 4,870.3 The fastening complained of 
consists of two plates fastened one on each 
side of the two rails to be connected to- 
gether, and bolted by means of bolts pass- 
ing through the rails and through slots in 
the plates. The two rails are thus securely 
fastened together, all change of their rela- 
tive position, except in the single direction 
of the slots in which the bolts can slide, be- 
ing prevented, while, thus, the expansion 
and contraction of the rails in that direction 
is accommodated. 

In order to a proper understanding of the 
question to be discussed, it is necessary to 
call attention to the language of the reis- 
sued patent, upon which the plaintiffs' rights 
depend. In the title of the patent, the in- 
vention is designated as "an improvement 
in fastening sheet metal to roofs." In the 
specification, the invention is called, some- 
times, "an adjustable fastening," and, some- 
times, "an adjustable fastener." The only 
description of the invention given is in con- 
nection with its use in fastening metallic 
roofs to buildings, but it is stated that the 
fastener may be used wherever it is nec- 
essary to allow for the contraction or ex- 
pansion of materials to be fastened together. 
The specification states, that the "principle 
of my invention consists in connecting the 
metal to be fastened with a bolt or pin ar- 
ranged to slide in slotted bearings in the 
direction of expansion or contraction, said 
adjustable bolt and its bearings being com- 
bined with materials to be fastened." In 
connection with the description, drawings 
are referred to, in which, as the specifica- 
tion says, are indicated llie screws for at- 
taching the metallic jroof to the stud— the 
stud— the adjusting bolt or pin, to which 
the metallic roof is connected by the stud 
and screw, said bolt passing through the 
stud and through the slots of the side plates 
or flanges— the side plates or flanges, pro- 
vided with slots, which form the bearings 
of the adjusting bolts— the bottom plate, 
used as a convenient means of attaching 
the side plates to the wooden sheathing of 
the building— an India rubber cord, which 
may be used In applying the adjustable fas- 
tener to buildings— the screws for attaching 
the bottom plate, and, with it, the side 
plates, to the sheathing— the sheathing, 
greatly enlarged in thickness in proportion, ' 
to illustrate the details of the connection 
of the adjustable fastener to buildings— 
the metallic roofing. The specification, aft- 
er explaining the method of using the in- 
vention, in attaching metallic roofing to 
buildings, goes on to say: "Both the" wood- 
en sheathing 'and the metallic roof are thus 
connected to the self-adjusting mechanism, 
consisting of the slotted side plates and 

3 [The original patent. No. 17,331, was grant- 
ed to plaintiffs; May 19, .1857,] 
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the bolt which slides in them." Two claims 
are set forth in this patent, the second or 
which is the only one requiring attention, 
and is as follows: "(2) I claim, in com- 
bination with the adjusting bolt and slotted 
side plates, suitably connected to, and com- 
bined with, the materials to be fastened 
together, for the purpose of accommodating 
the expansion and contraction of such ma- 
terials, with reference to each other, sub- 
stantially as specified." The word "with," 
in the first sentence of this claim, is, by the 
plaintifEs, treated as a clerical mistake, and 
the claim read as if that word were absent. 
It is so treated- here. 

Some difference of opinion has been ex- 
pressed as to what Is the proper construc- 
tion to be put upon this patent. According 
to the plaintiffs, it is to be undei-stood as 
covering a combination of old devices su^apt- 
ed for use in connecting materials to be fas- 
tened together, in all cases where it is nec- 
essary to allow contraction or expansion of 
the materials, the elements of which com- 
bination are two pieces of material to be 
fastened together— two slotted side plates to 
furnish bearings for the adjustable bolt, 
and also to serve as clamps on opposite sides 
of the materials to be fastened together— an 
adjusting bolt to hold said clamping plates 
in position thereon. This construction of 
the reissue is necessary for the plaintiffs' 
ease, as, otherwise, the case would fail upon 
the question of infringement, and, if such 
construction be the true one, the question 
of infringement is disposed of, it being con- 
ceded that the use of the fish plate joint 
would be an infringement of the plaintiffs' 
patent, so construed- Under such circum- 
stances, it may properly be assumed, for the 
purposes .of this decision, that the plain- 
tiffs' understanding of his patent is coiTect. 
The inquiry then turns to the question of 
the validity of the reissue. Its validity is 
denied by the defendants, upon the ground, 
that, if construed according to the plaintiffs' 
understanding, and, as it must be, in order 
to bring the defendants within its scope, 
ft is for an invention different from any de- 
scribed in the original patent, and is, there- 
fore, void. The proper construction of the 
original patent becomes, therefore, a deci- 
sive question in this case. That patent is for 
a combination. The word combination is, 
indeed, not to be found in the instrument, 

• but the specification is devoted to a descrip- 
tion of the inventor's mode of combining 

■ cei-tain simple and weU-lmown devices, in 
order to produce a specified result. Certain 
simple devices appear in the description, 
but as elements of a combination, and the 
language nowhere conveys the idea that the 
inventor has discovered anything but a 
method of using old devices, combined in a 
certain way, to produce a certain result 
Whether the claim, as constructed, is for a 
combination or not, is immaterial here; as 
that claim, although forming the first claim 



of the reissue, is not relied upon by the 
plaintiffs. What is described Is alone ma- 
terial, and that is nothing unless it be a 
combination. The elements of the combina- 
tion which, in the original patent, is set 
forth as having been first invented by the 
patentee, are plainly designated in the de- 
scription given, and are, the stud— the 
flanges— the bottom plate— the adjusting 
bolt, "passing through the stud," and capa- 
ble of moving in the slots of the flanges. 

It has been earnestly contended, in behalf 
of the plaintiffs, that the specification does 
not declare either the stud or the bottom 
plate to be elements of the combination, and 
mentions them simply as means of applying 
the invention in the particular case, talcen 
as an illustration. But, the language of the 
description is plain. The stud is described 
as not only connecting but adjustable. It is 
designated "the adjustable connecting stud," 
It is spoken of as distinct from the metal 
to be connected, and it will, as it is said, 
"accommodate itself to any dix*ection re- 
quired by the metal." In the drawings 
which are furnished to represent the fas- 
tener, the stud appears, and without any 
intimation that it is not an essential part of 
the invention; nor is there, throughout the 
whole patent, any language capable of sug- 
gesting that the stud is not as essential a 
part of the invention as any other portion 
described. 

Equally specific is the original patent in 
declaring the bottom plate to be an element 
of the combination. The bottom plate ap- 
pears in all the drawings, and nowhere is 
there an intimation that it is not an es- 
sential feature of the invention. The con- 
stant and necessary presence of the bottom 
plate as an element of the combination is 
also implied in the designation given to the 
bearings of the bolt, which, in the original 
patent, are always designated as flanges 
and never as side plates. 

In this connection, it will be useful to no- 
tice, that, in the reissued patent, a change 
of phi-aseology has been adopted in speaking 
of the stud as well as of the bottom plate; 
and explicit language, not found in the 
original, is inserted for the plain purpose of 
eliminating the stud and the bottom plate 
from the combination. Thus, where, in the 
original, the language is, "Fig. 3 is an end 
elevation of the self-adjusting fastener," in 
the reissue the language is, "Fig. 3 is an 
elevation, in section, of my adjustable 
fastenings and the device for connecting the 
same to th& metal roof, detached." Where, 
in the original, the language is, "Fig. 5 is 
a plan view of the bottom plate," in the 
reissue the language is, "Fig. 5 is a plan 
view of the bottom plate, to which the bear- 
ings of the adjusting bolt are attached, in 
this instance." What in the original are in 
all cases termed flanges, in the reissue are 
sometimes termed side plates, and some- 
times "flanges or side plates." The original 
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says: "I may findj in using my adjustable 
fastener, it necessary to make some of them 
—those that are in the parallel lines with the 
flanges— to fit up close to the sides of the 
stud." In the reissue the . statement is: 
"Where, however, the movement is only 
sensible in the direction of the slots, the 
side plates are made to fit up close." These 
changes and additions made in the reissue, 
as understood by the plaintiffs, are not 
mere corrections whose effect is to render 
accurate and specific what was before un- 
certain, but they work an essential altera- 
tion of the specification, and effect the 
elimination from the combination of two 
elements— the stud and the bottom plate— 
which before that were described as essen- 
tial elements of the combination secured. 
The character of these changes tends to con- 
firm the conclusion, that the original pat- 
ent is correctly interpreted when it is held 
to include the stud and the bottom plate as 
essential elements of the invention secured. 
The invention intended to be described and 
. secured by the original patent, is a combined 
device, constructed in two members, so con- 
nected together, by means of the bolt and 
its slotted bearings, as to permit a change 
to a limited 'extent in the relative position 
of the two members with reference to each 
other. This device is to be inserted between 
the two materials to be fastened together, a 
connection of those materials being formed by 
fastening the adjusting stud to one, and the 
flanged bottom plate to the other. In the 
reissue, as it must be understood in order 
to sustain the charge of infringement, the 
stud forms no part of the fastener, but has 
become a part of the materials to be fasten- 
ed; and the side plates not only furnish 
bearings for the bolt, but perform the ad- 
ditional important and essential function of 
furnishing a strong lateral support to the 
materials, by clamping the same between 
them. In the original, the language, plainly 
importing, as it does, that the stud is an 
essential part of the fastener and not a part 
of the materials to be fastened, excludes the 
idea that the flanges are in any case to fur- 
nish lateral support to the materials to be 
fastened or to clamp the same. It is thus 
seen, that the essential elements of the com- 
bination described and sought to be secured 
by the reissue are different from the essen- 
tial elements of the combination desci'ibed 
in the original, and that the result produced 
by the combination described in the reissue 
is different from that produced by the com- 
bination described in the original patent. 

By these changes a substantial change in 
the subject-matter has been accomplished, 
and, upon established principles, the con- 
clusion must follow, that the reissue is void. 
It is unnecessary, therefore, for me to go 
further; but it is proper, before dismissing 
the bill, to notice two adjudged cases cited 
by the opposing counsel as conclusive au- 
thority in" favor of their respective views. 



(Case No. 7,384) JOHN. 

On the part of the defendants, the case 
of GiU V. Wells, 22 Wall. [89 U. S.] 24, has 
been cited as being on all-fours with this 
case, and an authority adverse to the po- 
sition of the plaintiffs. If I am correct in 
my understanding of the patents under con- 
sideration, the case in hand is not precisely 
like the case of Gill v. Wells, because, there, 
not only was there an omission of one well 
described ingredient of the patented com- 
bination, but there were substituted in its 
place several other devices, not equivalents 
for the omitted element. Here, no new de- 
vice has been substituted in place of th& 
stud, but, by removing the stud from the 
combination, and describing it as part of the 
material to be fastened, a new function has 
been given to the flanges, viz.: that of 
clamping between them the material to be 
fastened. Nevertheless, the reasoning of the 
court in Gill v. Wells affords support to the 
conclusion which I have reached in this case. 

On the part of the plaintiffs, the case of 
Herring v. Nelson [Case No. 6,424] has been 
cited as being in opposition to the case of 
Gill V. Wells, and an authority in support 
of the plaintiffs' case, binding upon this 
court. A reference to this opinion In Her- 
ring V. Nelson— one of the latest of the 
opinions of Judge Johnson, whose recent 
death is so greatly deplored— is sufficient to 
show that it was not understood to be in 
conflict with the decision in Gill v. Wells. 
Nor do I underste-nd it to be in conflict with 
my conclusion in this case. The case of 
Herring v. Nelson was one where there was 
described in the original patent two results 
capable of being conceived of as independent 
of each other, and shown to contribute to 
a common result These two results the 
original patent showed to be capable of be- 
ing attained by separate and independent 
elements, combined in a manner described. 
The common result of the complete com- 
bination of all the elements described, was 
the cooling without waste of meal, in the 
process of converting grain to flour. But, 
as the opinion is careful to state, the speci- 
fication and drawings could not fail to dis- 
close to any intelligent examiner, that, while 
the combined action of all the parts de- 
scribed produced the complete result of cool- 
ing and saving the waste, there was describ- 
ed a sub-combination, producing a separate 
and independent result, viz.: the cooling on- 
ly. It was, therefore, held, that the inventor, 
having omitted in the original patent to 
claim the sub-combination thus described, 
might do so by a new claim in a reissue. 

The present is no such case. Here, it is 
impossible to gather, from the original pat- 
ent, a hint that the slotted flanges and slid- 
ing bolt, without the stud and bottom plate, 
will produce an independent result, capable 
of being separated from" the complete result 
sought to be attained by the use of the com- 
plete combination, nor is there any language 
capable of suggesting that the invention se- 
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cured will not only connect the materials 
together, but also prevent their lateral move- 
ments by securely clamping them between 
its flanges. The views I have thus express- 
ed are fatal to the plaintiffs' claim, and 
render it unnecessary to consider the other 
questions discussed by counsel. There re- 
mains, therefore, but to direct that the bill 
be dismissed, with costs. 

[NOTE. An appeal was then taken by the 
complainants to the supreme court, where the 
decree was affirmed in an opinion by Mr- Justice 
Woods, who said "that in the reissued patent 
several of the devices essential to the combina- 
tion described in the original patent are left 
out and a separate claim made for the parts 
which remain, and to these parts a new and es- 
sential function is given, which they could not 
perform under the original patent." The reis- 
sue is therefore broader than the original pat- 
ent, and consequently void. 105 U. S. 539.] 
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JOHNSON V. GLOVER et al. 

EIGGS et al. v. BARRON. 

[2 Cranch, C. C. 678.] i 

Circuit Court, District of Columbia. May 
Term, 1826. 

Judgment — Revival — Whej: Necessary. 

1. A scire facias is not necessary to revive a 
judgment, if a fi. fa. has been issued and re- 
turned. 

[Cited in Ott v. Murray, Case No. 10,615.] 

2, But if executions are taken out to lie in the 
office, they must be renewed every year. 

[Cited in Ott v. Murray, Case No. 10,615.] 

Upon the return of a fieri facias issued on 
the 25th of October, 1823, Mr. Morfit, for 
defendant, in the case of Riggs & Gaither 
against [William H.] Barron, moved to quash 
the writ because more than a year had elaps- 
ed since the last preceding writ of execution 
had been issued, which was in April, 1822, 
and there had been no scire facias to revive 
the judgment. The judgment was rendered 
on the 14th of January, 1820, upon which 
a fieri facias was issued on the 11th of 
December, 1820, which was returned nulla 
bona. An alias fi. fa. was issued on the 

of October, 1821, also returned nulla 

bona. A pluries fi. fa. was issued in April, 
1822, which was not returned; and the pres- 
ent fi. fa. was issued, as before stated, on the 
25th of October, 1823, and returned levied 
on a slave, "and injoined." 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Morfit, for defendant, cited Booth v. 
Booth, 1 Salk. 322; Aires v. Hardress, 1 
Strange, 100; Belloes v. Hanford, 1 Rolle, 
104; Cooke v. Batthurst, 2 Show. 235; Vin- 
cent's Case, Comb. 346; 2 Tidd, Prae. 1004; 
Dacy v. Clinch, 1 Sid. 53; Bac. Abr. "Ex- 
ecution,*' H. 

Mr. Redin and Mr. R. P. Dunlop, for plain- 
tife, cited Blayer v. Baldwui, 2 Wils. 82, 
Barnes, Notes Cas. 213;, Lewis v. Smith, 
2 Serg. & R. 142, 154; 2 Tidd, Prac. 1054; 
2 Saund. 68, B.; Id. 72, F. 

Mr, Jones, for defendant, in the case of 
Johnson v. Glover et al., contended, that, 
as the execution which was issued in that 
case in April, 1823, had been returned "coun- 
termanded," and no further proceeding un- 
til the issuing of the present writ, return- 
able to December term, 1824, this writ was 
issued irregularly, without scire facias, and 
ought to be quashed. 

The Court, having taken time to consider, 
until May term, 1826, CRANCH, Chief Judge, 
delivered the opinion of the court (THRUS- 
TON, Circuit Judge, absent). 

The question is, whether the omission to 
renew the execution within a year after 
April, 1822, without, in fact, entering up the 
continuances upon the roll, made it neces- 
sary to sue out a scire facias to revive the 
judgment. It is clear that by the English 
practice for three centuries, if a fi, fa. be 
taken out within a year after judgment and 
returned, the plaintiff may at any time 
afterwards have a new execution without 
a scire facias. And that an elegit may be 
taken out at any time, and the continuances 
entered up. 2 Inst. 469-471; Co. Litt 290b; 
Harbert's Case, 3 Coke, 12a; Welden v. 
Greg, 1 Sid. 59; Dacy v. Clinch, Id. 53; 
Blayer v. Baldwin, 2 Wils. 82; Vmcent's 
Case, Comb. 346; Brown, Pari. Cas. 29; Booth 
V. Booth, 6 Mod. 288, 1 Salk. 322; Molins v. 
Welden, 1 Keb. 159; Clift. Ent. 840; Of- 
fieina Brevium, 96; Aires v. Hardress, 1 
Strange, 100; Michell v. Cue, 2 Burrows, 
660; 3 Salk. 321, pi. 8; Withers v. Harris, 
2 Ld. Raym. 806; Seymour v. Greenvill, 
Garth. 283; Harris v. Woolford, 6 Term 
R. 617; Doe v. Dolman, 7 Term R. 618; 
Belloes v. Hanford, 1 Rolle, 104; Cooke v. 
Batthurst, 2 Show. 235; Low v. Beait, 
Barnes, Notes Cas. 210; 1 Tidd, Prac. 165; 
Hardisty v. Barny, 2 Salk. 598; Atwood 
V. Burr, 7 Mod. 5; Brown v. Babbington, 
2 Ld. Raym. 883; Mellor v. Walker, 2 
Saund. 1; Blayer v. Baldwin, Barnes, Notes 
Cas. 213; Waller's Case, 3 Leon. 240; 2 
Tidd, Prac. (Ed. 1812) 1051; Gonnigol v. 
Smith, 6 Johns. 106; Lewis v. Smith, 2 
Serg. & R. 142; Craig v. Johnson, Hardin, 
529. This practice, so long established in 
England (even before the first emigration 
to this country), and so convenient, is op- 
posed only by the letter of Mr. Harris, the 
clerk of the court of appeals in Maryland, 
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to Mr. Key, dated February 3d, 1823, as fol- 
lows: "The practice in the late general 
court always was, and it is so- in the present 
court of appeals, that, in order to keep a 
judgment alive (where an execution has 
issued thereon), to renew it, if not to every 
term, at least within a year and a day of 
the former execution. There are no con- 
tinuances entered on the roll, as in Eng- 
land. If no execution has issued within a 
year and a day of the preceding execution, 
a scire facias must he issued; the judg- 
ment being considered out of date," If there 
are not reported cases in Maryland upon 
this point, the long-settled practice in Eng- 
land, before the first settlement of Maryland, 
and perhaps the universal practice in the 
other states, would induce a belief that the 
law was otherwise- Mr. Harris, however, 
does not put the case of a fi. fa. returned 
"nulla bona." 

THE COURT, therefore (THRUSTON, Cir- 
cuit Judge, absent), said: That where an 
execution has been issued within the year 
and day, and shall have been returned by 
the marshal, it is not necessary to renew 
the execution, from year to year, to keep 
alive the judgment, but the plaintiff may 
have a new execution at any time without 
a scire facias. But where an execution is 
ordered to be made out and lie in the clerk's 
office, and shall not have been delivered to 
the marshal, and returned, the order for 
the renewal of the execution must be made 
within the year and day after the last or- 
der for renewal; or the judgment must be 
revived by scire facias. 
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JOHNSON V. GRIFFITH. 

[2 Cranch, 0. C. 199.] i 

Circuit Court, District of Columbia. April 
Term, 1820. 

"> Attachment— Pkiokitt. 

The attachment first served is entitled to prior- 
ity of payment. 

THE COURT (THRXJSTON, Circuit Judge, 
absent) said the attachment first served was 
entitled to priority of payment 
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JOHNSON V. HARRIS. 

p. Cranch, C. O. 35.] i 

Oircnit Court, District of Columbia. July 
Term, 1801. 

Bail— Wkbit Required. 
Bail will not be required to be given by the 
defendant in an action by his immediate in- 
dorsee, while another action is depending against 
him by a more remote indorsee; especially if 
the name of the plaintiff has been stricken from 
the note by the subsequent indorsee. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Motion for the defendant to appear with- 
out baU. Appearance ban had been ruled by 
one of the judges out of court upon an af- 
fidavit The suit was brought upon a note 
given by Clingman and McGan to Towers, 
and indorsed by Towers to Harris, by Harris 
to Johnson, and by Johnson to Dunlop. Dun- 
lop had sued Harris, as indorser of this note, 
in the court of hustings of Alexandria. Har- 
ris appealed to the district coux-t at Dumfries, 
where the judgment was reversed, and Dun- 
lop appealed to the court of appeals, where 
the suit is still pending. At the trial of the 
cause of Dunlop v. Harris [5 Call. (Va.) 16], 
the name of Johnson, the intermediate in- 
dorser, was struck out 

The defendant was allowed by KILTY, 
Chief Judge, and CRANCH, Circuit Judge, 
to appear without bail. MARSHALL, Circuit 
Judge, contra. 
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JOHNSON V. HARRIS. 

[1 Cranch, C. C. 257.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1805.2 

Joi:jt Bidt- of Parchls — Bvidejtoe of Joint 
Sale — Arquisg Point of Law to Jury- 
New Trial— Weight of Evidence. 

1. A joint bill of parcels, is not conclusive evi- 
dence of a joint sale. The court will not per- 
mit a point of law which the court has decided, 
to be argued to the jury. 

[See note at end of case.] 

2. A new trial will not be granted, because the 
verdict is against the weight of evidence, if sub- 
stantial justice has been done. 

Assumpsit for goods sold and delivered- 
TJpon the trial of the general issue, the de- 
fendant offered in evidence a bill of parcels 
of the same goods rendered by and in the 
handwriting of the plaintiff, beginning with 
these words: "Mr. Theophilus Harris, bought 
of Dunlap and Johnston," and containing a 
particular account of rum and sugar; at the 
foot of which, was the following receipt 
signed by the plaintiff: "Received Messrs. 
Clingman & Magaw's note for the above 
sum, payable to the order of John Towers 
and Theophilus Harris, payable the 2d of 
April, 1798; when paid, received in full." 
This note, with the blank indorsements of 
Towers and Harris and Johnston, was deliv- 
ered by Johnston to Dunlap, who brought 
suit upon it in Virginia, against Harris, but 
failed to recover, because an indorsee cannot, 
in Virginia, recover at' law against a remote 
indorser. Dunlap then brought suit against 
Towers, on the same note in this court, which 
suit was still pending. The defendant "upon 
these facts, prayed the court to instruct the 
jury, that the plaintiff could not recover in 
this action for the goods sold; and that from 
the bill of parcels and receipt aforesaid, the 

1 [Reported by Hon. William Cranch, Ohiet 
Judge.] 

2 [Reversed in 3 Cranch (7 U. S.) 311.] 
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transaction must be considered as a joint 
contract. WMcli instruction, the court re- 
fused to give, as prayed, but directed the 
3ury that the bill of parcels was evidence 
(but not conclusive) of a joint contract of 
sale; and that the plaintiff may explain the 
transaction by parol, or other evidence to 
prove that he was the sole owner of the 
sugar, and that Dunlap was the sole owner 
of the rum, and that the contract was made 
with the plaintiff in his own right for the 
sugar, and with him as agent of Dunlap for 
the rum. But if the plaintiff should produce 
no explanatory evidence, he coiild not main- 
tain the present action. And the court fur- 
ther instmcted the jury that if they should 
be satisfied, by the evidence, that the con- 
tract of sale was made with the plaintifC 
alone, and that part of the goods was the 
sole property of the plaintiff, and that the 
residue was the sole property of Dunlap, and 
that the plamtiff had authority from Dunlap 
to sell such residue; then the plaintiff had a 
right to recover judgment in this action 
against the defendant for the whole amount 
of the goods so sold and delivered, and that 
the other facts stated are not sufficient to bar 
the plaintiff. 

Jlr. Swann, for plaintiff, was then going on 
to argue to the jury from the face of the bill 
of parcels, that it did not purport a joint con- 
tract; but the court stopped him, and would 
not suffer him to argue the question of law to 
the jury after it had been decided by the 
com-t. Verdict for the plaintiff. 

air. Jones and Mr. C. Lee, for defendant, 
moved for a new trial: (1) Because the ver- 
dict was against evidence. (2) Because the 
plaintiff's brother in law was on the jury. 
(3) Because the note was outstanding, and 
had been passed away by Johnston, who had 
received its value from Dunlap. Kearslake 
V. Morgan, 5 Term R. 513; Tapley v. Mar- 
tens, 8 Term R. 453. 



CRANOH, Circuit Judge. This was an ac- 
tion of assumpsit, for goods sold and deliv- 
ered by the plaintiff to the defendant. The 
plaintiff proved the sale and delivery of the 
goods, and that defendant gave the note of 
Clingman & Magaw, indorsed by Towers and 
the defendant for the amount of the goods, 
payable in five months. Dunlap, to whom 
Johnston had indorsed the note, brought suit 
in Virginia against the present defendant as 
indorser, and failed to support his action on 
the note, upon the ground that an indorsee 
in Virginia has not a remedy upon the note 
against a remote indorser. The defendant 
then produced a bill of parcels, made out in 
the name of Dunlap and Johnston, with a 
receipt given by Johnston alone for the note 
of Clingman & Magaw, which, when paid, 
was to be in full satisfaction for the goods 
sold. The defendant contended that this was 
evidence of a joint sale, and that the promise 
was made to Dunlap and Johnston jointly, 
and therefore the form of the action had 
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been mistaken. The court instructed the 
jury, that the bill of parcels was evidence, 
but not conclusive evidence of a joint sale, 
and that the plaintiff might produce parol or 
other evidence, to show that part of the 
goods sold was the separate property of 
Johnston, and that Johnston had authority 
from Dunlap to sell his part; and that if the 
jury were satisfied by the evidence that this 
was the real transaction, the plaintiff had a 
right to recover the whole amount of the 
goods. The plaintiff produced evidence to 
show that no general partnership existed be- 
tween Dunlap and Johnston. That Dunlap 
never claimed any ownership of the sugar, 
and that Johnston never claimed any owner- 
ship of the rum; and that Dunlap did not 
deny the right of Johnston to sell the rum. 
Upon this evidence and mstruction of the 
court, the jury found a verdict for the plain- 
tiff, for the whole claim, and the defendant 
has moved for a new trial, on the ground 
that the verdict is contrary to evidence. It 
is the office of the court to decide what is 
evidence. But it is the province of the jury 
to ascertain its weight Some evidence was 
offered to the jury, from which they had a 
right to infer a separate property in the 
goods, and an authority from Dunlap to 
Johnston to sell Dunlap's part. It was for 
the jury to judge of its effect, upon a con- 
sideration of all the circumstances which 
were proved. They have drawn the infei-- 
ence, and the court cannot say it has been 
drawn improperly. 

On a motion for a new trial, grounded on 
a defect of evidence, the court will consider 
the justice and equity of the case, and if 
they find these to be in favor of the verdict, 
and if there was any evidence which could 
reasonably justify the inference which the 
jury has drawn, they will support the ver- 
dict. The objection which the defendant 
made, and which was grounded on the bill of 
parcels, did not go to the substantial merits 
of the case. It did not show that the defend- 
ant had discharged the debt; while it con- 
tained, in itself, the evidence that he had 
received the goods. The plaintiff has parted 
with his property; the defendant has receiv- 
ed it, and has not paid for it The note, un- 
less it produced the money, was no payment. 
It has not produced the money, and no neg- 
ligence is imputed to plaintiff. The justice 
and equity of the case, therefore, are on the 
side of the verdict; and the court thinks 
that the jury had reasonable ground to pre- 
sume the facts necessary to support it In 
refusing to grant the new trial, however, the 
court will annex a condition that the plaintiff 
shall produce and deliver to the defendant 
the note of Clingman & Magaw, mentioned 
in the receipt upon the bill of parcels, and 
that Mr. Dunlap shall give the defendant a 
release of all demands on account of the rum, 
for the price of which this action is brought. 
Upon these terms the court will refuse to 
grant a new trial. 
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[NOTE. The case was then taken by writ of 
error to the supreme court, where tte judgment 
was reversed in an opinion by Mr. Chief Justice 
Marshall, who said that an action on an onmnal 
contract for goods sold arid delivered cannot he 
maintained by a person who has received a note 
as a conditional payment, and has passed away 
that note. There was no error, however, m 
holding that the bill of parcels was not conclu- 
sive evidence of joint property in the goods sold 
and delivered. It was proper to allow explana- 
tory evidence to go to the jury. 3 Cranch (7 U. 
S.) 311.J 
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JOHNSON et al. v. HEALT et aL 

[9 Ben. 318.] i 

District Court, S. D. New York. Feb., 1878. 

SoiT AT Law— Pbocess— Form of SoaiMDNS. 

1. In a suit at law, a writ in the form of a 
capias, issued to the marshal, as process for tiie 
commencement of tiie suit, in December, 18 n, 
and served on the defendants, was held to be 
substantially a compliance with the require- 
ments of the Code of Procedure of New York, in 
regard to a summons and its contents and serv- 
ice, and to be valid, under section 914 of the Re- 
vised Statutes of the United States. 

2. A form of summons set forth which is re- 
garded as proper for commencing a suit at law 
in the federal courts in New York, without hold- 
ing that it is necessarily the only proper form. 

[This was an action by Francis M. Johnson 
and others against Aaron Healy and Aaron 
A. Healy.] 

Hamilton Cole, for plaintiffs. 
Roger M. Sherman, for defendants. 

BLATOHFORD, District Judge. This is an 
action at law, in which there was filed in the 
ofSce of the clerk of this court, on the 28th 
of December, 1877, a pleading, endorsed as 
a "Complaint," and there was issued thereon, 
on the same day, a writ to the marshal, en- 
dorsed as a "Capias." The complaint states, 
at its end, that the plaintiffs deroand judg- 
ment against the defendants for the sum of 
$100,000. It sets forth allegations which, it 
is claimed, constitute a cause of action at 
law as distinguished from one in equity. The 
capias commands the marshal to take the 
defendants and have their bodies before the 
judge of this court, at the court room thereof, 
on a day specified, to answer unto the plain- 
tiffs in a plea of trespass, and also to a cer- 
tain bill of the plaintiffs against the defend- 
ants for the recovery of $100,000 damages. 
It is tested in the name of the judge of this 
court, and bears the signature of the clerk 
and the seal of the court, and is dated the 
28th of December, 1877. The return of the 
marshal is on it, certifying that, within his 
district, he served it on Aaron Healy per- 
sonally, on December 29th, 1877, and on 
Aaron A. Healy personally, on December 31st, 
1877. The writ and return were filed in the 
office of the clerk of this court, January 2d, 
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1 PReported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



1878. Subsequently, and before the return 
day of the capias, the defendants, appearing 
solely for the purpose of the motion, and with- 
out entering a general appearance, moved 
the court to vacate and set aside the capias. 
The ground of the motion is that the capias, 
as process for commencing the suit and 
bringing the defendants into court, is process 
not authorized by any law of the United 
States; and that this court has not obtained ■ 
jurisdiction, in this suit, of the persons of 
the defendants, by the service which has 
been made on them of such capias. 

Section 914 of the Revised Statutes pro- 
vides that "the practice, pleadings, and forms 
and modes of proceeding in civil causes, 
other than equity and admiralty causes, in 
the circuit and district com'ts, shall conform, 
as near as may be, to the practice, pleadings, 
and forms and modes of proceeding existing 
at the time in like causes in the courts of 
record of the state within which such cir- 
cuit or district courts are held, any rule of 
court to the contrary notwithstanding." Un- 
der this provision, this being a civil cause 
and not an equity or admiralty cause, it is 
contended that the process for commencing 
the suit should have been the form of sum- 
mons prescribed by section 41S of the New 
York Code of Civil Procedure in force when 
the capias was issued and served, and that 
the capias is not valid as a summons. Sec- 
tion 416 of such Code provides that "a civil 
action is commenced by the service of a sum- 
mons." Section 417 of such Code provides 
that "the summons must contain the title of 
the action, specifying the court in T^hieh the 
action is brought, and the names of the par- 
ties to the action"; and that it must be sub- 
scribed by the plaintiff's attorney, with his 
office address and post-office address within 
the state, and, if in a city, the sti-eet and 
street number. Section 418 of such Code pro- 
vides that the summons, exclusive of the title 
of the action and the subscription, must be ■ 
substantially in the following form, the 
blanks being properly filled: "To the above 
named defendant: You are hereby summoned 
to answer the complaint in this action, and 
to serve a copy of your answer on the plain- 
tiff's attorney, within twenty days after the 
service of this summons, exclusive of the day 
of service, and, in case of your failure to 
appear or answer, judgment will be taken 
against you by def aiQt, for the relief demand- 
ed in the complaint. Dated, ." The 

same section provides that "the summons is 
deemed the mandate of the court" Section 
419 of such Code provides that "a copy of the 
complaint may be served with the summons," 
but that, "if a copy of the complaint is not 
served with the summons, the plaintiff can- 
not take judgment by default without ap- 
plication to the court, unless a notice is 
served with the summons, stating the sum of 
money for which judgment will be taken, 
and the case is one embraced in" section 420 
of such Code. 
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The supreme court of the United States, in 
construing the prorision of section 914 of 
the Revised Statutes,— section 5, Act June 1, 
1872 (17 Stat. 197),-in Indianapolis R. Co. v. 
Horst, 93 tr. S. 291, say that the conformity 
required by the statute "is required to be 'as 
near as may be,' not as 'near as may be pos- 
sible,' or as 'near as may be practicable' "; 
and that "this indefiniteness" devolves on the 
judges the duty of construing and deciding, 
and gives them the power to reject any sub- 
ordinate provision in the state statutes 
"which, in their judgment, would unwisely 
encumber the administration of the law, or 
tend to defeat the ends of justice in their 
tribunals." Unquestionably, where a process 
or pleading is substantially a compliance 
with the requirements of the Code of the 
state, especially where to set it aside would 
tend to defeat the ends of justice, it ought 
to be upheld. Lewis v. Gould [Case No. 
8,324]. 

The petition of the defendants, on which 
this motion is founded, was filed in this court 
on the 16th of January, 1878, and sets forth 
that the exigency of the capias is such that, 
if it be effectual to commence an action, the 
defendants mus?t enter their appearance on 
the first Tuesday in February, 1878. Section 
421 of the Code of New York provides that 
"the defendant's appearance must be made 
by serving upon the plaintiff's attorney, with- 
in twenty days after service of the summons, 
exclusive of the day of service, a notice of 
appearance, or a copy of a demurrer, or of 
an answer." Section 422 of such Code pro- 
vides that "a defendant upon whom the 
plaintiff has served, with the summons, a 
copy of the complaint, must serve a copy of 
his demurrer or answer upon the plaintiff's 
attorney, before the expiration of the time 
within which the summons requires him to 
answer." But, under such Code, if a copy of 
the complaint is not served with the sum- 
mons, the defendant is not required to serve, 
within the twenty days, anything but a no- 
tice of appearance, and, if that be done, he 
is not required to serve a copy of a demurrer, 
or of an answer, until after his attorney has 
been served with a copy of the complaint. 

The process in this case has been served on 
the defendants personally within this dis- 
trict, in sufficient time before its return day 
for them to properly enter their appearance 
before that day. Their petition to the court 
shows that they understand it, if valid, as 
requiring them to enter their appearance in 
the suit, which means an appearance by an 
attorney, and to enter such appearance on 
the first Tuesday in February, 1878. It con- 
tains -the title of the action sufficiently, by 
containing the designation of the court, and 
the names of the parties who are plaintiffs 
and defendants in the suit It is subscribed 
by the plaintiffs' attorney, and he has been 
found to be served with notice of this mo- 
tion. The capias is, in form, the mandate of 
the court. By the provisions of the Code of 
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New York, above referred to, the exigency of 
a summons, in a case where a copy of the 
complaint is not served with the summons, is 
solely to require the defendant to appear by 
attorney within a specified limit of time. In 
the present case no copy of the complaint 
was served with the capias, nor was any no- 
tice served with it stating the sum of money 
for which judgment would be taken, nor is 
this suit, which is, in substance, an action for 
the wrongful conversion of personal property, 
one embraced in section 420 of the Code of 
New York. Therefore, the exigency of the 
capias, in this case, is solely to require the 
defendants to appear by attorney within the 
specified limit of time prescribed by the ca- 
pias. The defendants so understand it and 
so state. There is no surprise and no mis- 
leading. Under the circumstances of this 
case, the capias and its contents and service 
are substantially a compliance with the re- 
quirements of the Code of New York in re- 
gard to a summons and its contents and serv- 
ice. If, as is alleged by the plaintiffs, the 
statute of limitations may have run against 
the cause of action, if they should be driven 
to a new suit, that is a reason why the ca- 
pias should be upheld, if that can properly be 
done. 

The clerical error in the year, in the body 
of the capias, is corrected by the true state- 
ment of it on the back of the capias, and the 
defendants show that they were not misled. 

In the case of Martin v. Criscuola [Case 
No. 9,159] it was held that a summons not 
issued by the court, but merely issued by 
the plaintiff's attorney, was not a proper 
summons. That decision was made on the 
view that the summons is process, and must, 
under the statutes of the United States, and 
notwithstanding the provisions of the act of 
1872, and of section 914 of the Revised Stat- 
utes, be issued by the court, and have the 
authentication of the court. 

But the question whether, in any given 
case, the process issued in a common-law 
suit, to commence it, was substantially the 
form of summons of the state practice, was 
left to be determined in such case when the 
question should arise. In October last the cir- 
cuit judge of this circuit placed in the hands 
of the clerk of the circuit court for this dis- 
trict a form of summons for commencing a 
common-law suit in that court, with instruc- 
tions to inform attorneys commencing such 
a suit that such a form of summons was one 
which the court regarded as authorized by 
law. It is, in form, the summons prescribed 
by section 418 of the New York Code, with 
the addition of a teste in the name of the 
chief justice of the supreme court of the Unit- 
ed States. The clerk was advised that, when 
he issued it, he was to sign it as clerk, and 
put upon it the seal of the court It con- 
tains a blank for complying with the pro- 
visions of section 417 of the New York Code, 
as to the name and address of the plaintiff's 
attorney, and on the back a form of notice 
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under section 419 of such Code, and a form 
indicating tliat it is process to be served by 
tlie marshal. A like form of summons Tvas 
placed at the same time in the hands of the 
clerk of this court hy the district judge, with 
like instructions and like advice. This was 
done with the concurrence of Mr. Justice 
Hunt But no order was entered in either 
court in respect to such summons. The 
judges endeavored, by such means, to pre- 
vent the raising of questions as to the form 
of the process, but it was designed to leave 
open the question, in any given case, as to 
the substantial conformity of the process to 
the state practice. In the present case it is 
shown that the capias was issued through a 
subordinate of the clerk, who had been ac- 
customed to issue such form of process, and 
-who was not advised that any other form 
would be proper. The motion is denied. 
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Case No. 7,390. 

JOHNSON V. HUOKINS. 

[1 Spr. 67; 1 6 Law Rep. 311.] 

District Court, D. Massachusetts. Oct., 1843. 

Seamen— TV AGES— Sickness— Substitute. 

1. A seaman, during illness occasioned by his 
own fault, is not entitled to wages, and is liable 
for the expenses of his subsistence; but not for 
the wages paid another man in nis place. 

[Cited in The Ben Flint, Case No. 1,299.] 

2. If the amount necessarily paid "to a substi- 
tute during the seaman's illness, exceed the lat- 
ter's wages for the same time, quaere, whether 
tiie excess can be charged to the seaman .' 

3. In such case a seaman cannot be charged 
Tvith the detention of the vessel for want of his 
services, it being in the power of the master to 
obtain a substitute, and thus prevent delay. 

[Cited in Patten v. Darling, Case No. 10,812.] 

This was a libel for wages, promoted by 
a seaman of the bark Bevis against the 
owner. The main question was, what de- 
duction should be made from the wages of 
a seaman, in consequence of an illness in- 
curred by his own fault. The libellant ad- 
mitted such an illness, and that he was not 
entitled to wages during the fourteen days 
he was off duty, on that account; claiming 
a balance of $71. He produced evidence to 
show that the medical expenses were paid 
by himself, that his diet during sickness 
was by preference mainly furnished by him- 
self, and that he had no especial attendant. 
The respondent claimed, by way of set-off 
to the wages due, board and attendance on 
board the vessel; cash paid for services of 
an extra man hired during part of the four- 
teen days the libellant was off duty; loss 
of time by the vessel during the remain.der 

1 [Reported by F. E. Parker, Esq., assisted by 
Cbarles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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of those days, and delay in consequence, 
estimated according to what would be the 
per diem of a substitute at Bordeaux, where 
the vessel then was; [thirty days' wages of 
an additional man shipped at Boi-deaux on 
the ground that he was so shipped in ap- 
prehension of the libellant's continued in- 
ability to do duty; and that the libellant, 
after being put upon duty, was not in a 
condition to do it fully, for that length of 
time;] 2 making a balance of $46.69. He 
produced evidence to show that the libellant 
might have had his diet from the ship- 
stores, and sometimes did; that he received 
some attendance; that for about thirty days 
after he was again put on duty, fuU duty 
was not always required of him. 

E. T. Dana, for libellant 

W. I. Bowditeh, for respondent 

SPRAGUE, District Judge. In case of ill- 
ness by his own fault a seaman is not en- 
titied to his wages during the time he does 
not do duty; and subsistence, during the 
same time, may be charged to him. The 
libellant has deducled the former. As to the 
subsistence, he was lodged on board, and 
was furnished with some attendance and 
diet, and it is admitted there was no dispo- 
sition to withhold them. Something should 
be allowed therefor. The money paid a sub- 
stitute, during a part of the time the libel- 
lant was off duty, cannot be charged to 
him— his wages for the same period being 
already deducted. Neither can the claim 
for delay, by reason of the loss of his serv- 
ices, during the remainder of that time. 
No actual detention is shown, and it would 
be the duty of a master to prevent such de- 
lay, by a supply of the requisite services. 
If the cost of a substitute should amount to 
more than the deducted wages of the sick 
seaman, whether the excess could be char- 
ged to him, is a point not necessary to be 
decided. 

[In regard to the charge to the libellant of 
the additional seaman's wages, (that is, de- 
ducting his own, in effect) for the thirty 
days after he was again on duty, on the 
ground that this duty was not required of 
him to the full, the court is not prepared 
to sustain that charge. The evidence too, 
of the fact does not go far, and there is 
counter evidence.] 2 
Decree for the libellant, $66.84 with costs. 



Case No. 7,391. 

JOHNSON V. The INDUSTRY. 

[Hoffi. Op. 488.] 

District Court D. California. July 6, 1868. 

Salvage— CoMPEKSATioiT— Costs. 

[1. During the prevalence of a violent and ex- 
traordinary gale in San Francisco Harbor, a 
ship dragged her anchors, and brought up within 

2 [From 6 Law Rep. 311.] 
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one or two hundred yards of Alcatraz Island. 
A tug seeing her apparent danger approaelied, 
and, after some parley, gave her a line, and 
towed her five or six hundred fathoms, to a 
place of co^nparative sfifety. Held that, although 
possibly the vessel was not in actual peril, y^t the 
tug performed a valuable service in rescuing the 
vessel with arduous risk from apparent immedi- 
ate danger,] 

[2. The tug being valued at $60,000, gold, and 
the sliip and freight at $160,000 legal tender, 
$10,000 in legal tender should be allowed as 
salvage.] 

[3. Respondents having made no offer of com- 
pensation, but denied the service or that any 
compensation was due therefor, should be 
charged with costs, although libellant exorbi- 
tantly claimed ?60,000 for the service.] 

[This was a libel by "William B. Johnson 
and others against the British ship Industry 
for salvage service rendered by the tug 
Rescue.] 

H. & C. McAllister, for libellant 
W. H. I/. Barnes, for claimants. 

HOFFMAN, Disti-ict Judge. The account 
given by the libellant's witnesses of the al- 
leged salvage service for* which this suit is 
brought is in substance as follows: On the 
afternoon of Dec. 23, 1867, the British ship 
Industry was observed by the steamtug 
Rescue to be rapidly drifting before a vio- 
le;it southeast gale upon Alcatraz Island. 
The Rescue, after ascertaining that the ship 
Imperial, which had also been dragging her 
anchors, required no assistance, proceeded 
at her utmost speed to the relief of the In- 
dustry, and, passing between her and the 
Island, roimded to under her stem and. came 
up on her starboard or weather bow. The 
ship lay nearly parallel to the island, and 
abreast of a pouit a little to the eastward 
of its center. Her distance from it is vari- 
ously stated, but a majority of libeUant's 
witnesses, including the master of the tug, 
suppose her to have been from two to three 
ships' lengths &om the shore. They also 
state that she was still drifting, and that the 
distance between her and the island per- 
ceptibly diminished while the tug was pass- 
ing round her stern. The master of the 
tug expresses a strong belief that she was 
drifting when he came alongside. He de- 
clines to swear positively to the fact, but he 
states, and in this he is corroborated by his 
crew, that his reason for not coming up on 
her leeward side after rounding to, as would 
under ordinary cii-eumstances have been 
most convenient, was the fear that he might 
be driven on the island. They also state 
that when the ship was hailed, and inquiry 
made if she was dx'agging, it was answered 
that she was, and that she had two anchors 
out, with 00 fathoins chain on one, and 75 
on the other. The mastei* of the tug then 
held up his hawser as a sign to the men on 
the Industry to send one on board, and hav- 
ing learnt from their g^tures that they had 
none, or that it was below, a heaving line 
was thrown from the tug, and a hawser 



from the latter drawn on board by the per- 
sons on the Industry, four in number, with 
great eagerness and exti-aordinary rapidity. 
The tug then commenced towing the ship, 
but so difficult and doubtful was the opera- 
tion that the master frequently expressed 
his despair of success, and an axe was 
brought up and placed near the towing post, 
in readiness to cut the hawser at a moment's 
notice. The gale which had for some hours 
been blowing was of almost unprecedented 
violence. Its force was so great that it was 
at times difiicult, if not impossible, to stand 
upright on the deck of the tug, unprotected 
except by a log gunwale about eighteen 
inches in height. The motion of the small 
vessel in the rough sea exposed the crew to 
the danger of losing their balance and fall- 
ing overboard; and on one occasion, the mas- 
ter, and on another, one Qf the men, would 
have gone overboard, had they not been 
seized and drawn in. 

Under these circumstances the tug suc- 
ceeded in towing the vessel, with both an- 
chors down, around the easterly end of the 
island, and slightly under its lee, a distance 
of from four to six hundred yards, when the 
hawser paa-ted, and the vessel swung to the 
flood tide. The master of the tug then or- 
dered up a large hawser from below, and 
endeavored to induce the Industry's men to 
take the heaving line and haul the hawser 
on board. This they persistently refused 
to do, telling him to go to the city and see 
the master, as the mates on board were un- 
willing to take further responsibility. Aft- 
er endeavoring for a considerable time to 
induce the Industry to accept her assistance, 
the tug left her and proceeded to town. 
The Industiy was at this time, according to 
the libellant, in no immediate danger. The 
island had ceased to be under her lee, and 
the gale had somewhat abated, Her men 
had therefore, as the master of the tug ex- 
presses it, "got over their scare," and were 
unwilling, in the absence of the master, to 
take the responsibility of allowing the tug 
to tow her to the city. It is alleged, how- 
ever, that the ship was still so near the is- 
land that on the turn of the tide she would 
have been in imminent danger of going ashore 
on its easterly end. On reaching the city, 
the master of the tug immediately drove to 
the residence of one of his owners, and thence 
to that of Mr. Walker, agent for Lloyd's 
underwriters. Accompanied by this gentle- 
man, his brother-in-law, and an additional 
force of twenty men hired for the occasion, 
tie master of the tug returned with her to 
the Industry. The night was so dark, and 
the ship lay so near the island, that she was 
not immediately seen as the tug approached, 
and apprehensions were felt and expressed 
that she had gone down. Upon coming 
alongside, inquiry was made from the In- 
dustry if the captain of the latter was on 
board, and it was replied that he was not 
but that the agent for Uoyd's-was. A crew 
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was then put on board the ship, a hawser 
attached to her foremast, the chain of the 
port anchor slipped, and a party put on the 
windlass to heave up her starboard anchor. 
The tug then took her in tow, and for some 
hours dragged her in various directions 
around the harbor while the men were en- 
deavoring to heave in the starboard anchor. 
Findhig this to be impracticable, the star- 
board chain was slipped at a point about 
midway between Alcatraz and Meigg's 
wharf,* or about eight 'hundred yards from 
the former, and the ship' taken to a wharf 
in the city. The time employed in this last 
sei-vice was about nine hom-s. 

On the part of the claimants it is denied 
that any salvage service, even of the lowest 
degree of merit, was rendered. They allege 
that when the tug arrived, the Industry, 
though she had previously dragged, had 
brought up to her starboard anchor, and 
been riding in safety for more than an hour; 
that she neither required nor wished any 
assistance; that it was accepted after much 
hesitation and delay, and after the heaving 
line had been thrown to her three times, and 
then, because her officers, deceived by the 
false and fraudulent assm-ances of the mas- 
ter of the tug, supposed that there might 
be sunken rocks or other unknown danger 
near, and not because they considered there 
was any risk of their being driven ashore 
by the gale. It is also strenuously asserted 
that the tug at no time broke out the anchor 
of the ship; that she merely hauled her up 
to her anchors and to windward of them as 
far as the chains would permit, and that 
when brought up by the chains, the ship 
swung to the flood tide, thus bringhig the 
hawser across her stem, and causing it to 
part; that her position was in no respect 
improved, as she had brought up, not 
abreast the middle, but ofE the east end of 
the island; and that in any event she could 
not have gone ashore upon it on an ebb tide. 
It is further alleged that on the return of 
the tug, her aid was accepted and her crew 
allowed to take charge of the ship, in eon- 
sequence of the statement of Captain Grif- 
fiths that Lloyd's agent was on. board and 
assumed all the responsibility; and, finally, 
that she was berthed so unskillfully as to 
cause her some, though not considerable, 
damage. A great number of witnesses have 
been produced in support of the allegations 
of the parties, and the cause has been ar- 
gued with earnestness and apparent con- 
fidence on each side. The testimony is con- 
flicting, not only on points such as estimates 
of time and distance, where discrepancies 
might be expected, but as to matters of fact 
on which it is difficult to beHeve that either 
party could be honestly in error, and the 
determination of which by the court is a 
task more than usually embarrassing. 

Into every salvage service two ingredi- 
ents necessarily enter, viz.: First, danger 
to the property salved; and, second, rescue 



from that danger by the salvors. As it is . 
denied that either of these ingredients ex- 
isted in the present case, it becomes neces- 
sary to ascertain— First, whether at the 
time the alleged service was rendered the 
Industry was in peril, and if so to endeavor 
to appreciate its degree; and, secondly, 
whether she was saved from the peril by 
the tug. 

I. Was the Industry in any peril at the 
time the tug reached her; and if so, what 
was its degree? That the gale was of ex- 
traordinary and almost unparalleled violence 
is beyond dispute. It is so testified by all 
the witnesses examined on the subject, and 
it is proved by circumstances. The steam- 
er Orizaba was unable to go to her wharf, 
but lay to an anchor ofC Black Point with 
steam up during the day. The Stockton 
steamboat broached to, and was obliged to 
return to the city, and the MacPherson was 
unable to make her usual landing on the 
leeward. side of Alcatraz. Even the captain 
of the Industry states that nearly all the 
vessels he saw dragged their anchors. That 
the service performed by the tug was ardu- 
ous and difficult, and not wholly unat- 
tended with danger both to the tug and 
those on board, is also apparent. That the 
ship had brought up to her anchor when 
the tug came alongside is also, I thuik, 
shown, beyond any reasonable doubt. It 
is so testified by the two mates and car- 
penter of tbe Industry being all on board 
who were examined, by aU the numerous 
witnesses who watched her from Alcatraz, 
including the commanding officer and Lieu- 
tenant Campbell, witnesses for the libellant 
The fact may also be gathered from the 
testimony of the surveyors on board the 
French transport Euryale, also witnesses 
for the libellant They state that they sup- 
posed the ship was ashore upon the island 
from her evident close proximity to it and 
from the spray that broke over her. Or- 
ders were given on the transport to send 
boats to her assistance, but, before the boats 
were made ready, the tug was seen making 
for the vessel, and the ordei-s were conn- ■ 
termanded. It is evident from the testimony 
of these witnesses that they did not sup- 
pose the. ship was still dragging. Opposed 
to .this is the evidence of the crew of the 
tug. That of the engineer is too extrava- 
gant to merit attention, and the captain is 
unable to swear positively that the ship 
continued to drag while he went round her 
stern. That he thought she was dragging, 
or liable to drag, may be Inferred from his 
conduct He came up on her weather in- 
stead of her lee bow, unwilling, as he states, 
to run (tflie risk of placing his vessel between 
the ship and the island, and he made ready 
to cut his hawser at a moment's notice. 
That the reason he assigns was his only 
motive for going on the weather side may 
perhaps be doubted, for the situation of 
the ship required that she should be dragged 
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off the island and, in some degree, to wind- 
ward. But, unless we suppose that his fre- 
quent expressions of doubts of his ability to 
saTe the ship, and his order to bring up the 
axe, were parts of a comedy he was acting, 
to be reproduced afterward in court to en- 
hance the merit of his service, we must 
believe that he thought the vessel in im- 
minent peril of dragging ashore. He also 
testifies that on coming near the vessel he 
inquired if she was dragging, and was an- 
swered that she was. The fact that he put 
this inquiry is not easily reconcilable with 
the statement of some of the men, and par- 
ticularly the engineer, that she was visibly 
and rapidly drifting upon the island; and 
it is possible that the question may have 
been understood on board the Industry to 
be whether the ship had been dragging. 

I find nothing in the evidence of the crew 
of the tug, and in the opinion entertained 
hy her master, sufficient to countervail not 
only the evidence of those on board the In- 
dustry, but that of all the numerous wit- 
nesses who saw the ship from the island. 
Both Capt Fitzgerald and Lieut Campbell 
testify that the vessel appeared to have 
brought up, and they retired to their quar- 
ters. Capt. Fitzgerald again came out (but 
after what interval he does not state), to see 
if she retained her position. He states that 
she "probably had drifted a very little," 
but is not positive of the fact He remained 
but a very short time, as he saw the tug 
approaching. Lieut CampbeU testifies that 
when he first saw the vessel she was drift- 
ing; that she drifted within one hundred 
or two hundred yards of the island, and 
brought up. He then returned to his quar- 
ters; he was out perhaps ten minutes. He 
does not mention having seen the tug. It 
is evident, from the fact that he returned 
to his quarters, that he supposed the ship 
had ceased to drift 

Assuming, then, that the vessel had ceased 
to drift before the tug arrived, the next 
question is, how long before? The log-book 
states that the vessel began to drag about 
3:30 o'clock, and brought up about 4 o'clock 
at about a cable's length from the islana,- 
that, about 5 o'clock, the Rescue approach- 
ed, and soon after hove a line on board, 
which was not accepted. About 6 o'clock, 
or just before, another line was hove, which 
was taken for a short tow off until the 
flood tide made. The protest signed by the 
master, mates and cai-penter is to the same 
effect It states very positively that the 
ship lay to her anchor fully an hour or more 
before the rescue appeared. If these state- 
ments are correct as to the time when the 
ship brought up, it is, I think, clear, from' 
the evidence, that the tug must have ap- 
peared within twenty minutes, or at most, 
half an hour afterward. That the tug reach- 
ed the Industry at about twenty minutes 
after four is established not only by the 
evidence of Capt Griffiths and his crew, 
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but by that of Capts. Porter, Wells and 
Houseman, who were on board the Buryale, 
and by that of Capt Clark, of the Goliah. 
The fact is also either expressly stated or 
virtually admitted by Sergeant Green, Cor- 
poi-als Frova and Barr, and Privates Reckel, 
King and Chase, witnesses for the claim- 
ants, on whom the defense chiefly relies. 
The statement, therefore, of the log-book 
and protest, that the tug did not arrive un- 
til five o'clock, is disproved. It is also clear- 
ly shown that the statement in the log-book 
and protest, that the tug was alongside the 
vessel an hour before the hawser was taken 
on board, is a gross, and perhaps wilful, 
exaggeration. Even Capt Joy, the princi- 
pal and most zealous witness for the claim- 
ants, stated to Capt Fitzgerald, that the 
tug took the vessel away between half past 
four and flve o'clock. On the stand he states 
that half an hour elapsed from the time 
the tug came on the port bow until the haw- 
ser was attached to the weather bow. 
Dowie, the carpenter of the Industry, 
swears that the line was on board the In- 
dustry fifteen or twenty minutes after the 
tug came on the weather bow. Corporal 
Trevor states that they were talking five 
or ten minutes before the line was put on 
board the ship. Corporal Barr testifies that 
the tug lay off her right bow fifteen or twen- 
ty minutes. Private Reehel states that he 
observed the tug making, as he says, in- 
effectual attempts to tow the ship for fully 
half an hour before he left the Post He 
was relieved at five, or a few minutes after. 
Private King testifies that he left the city 
in the steamboat MacPherson, about three 
o'clock. As he passed Aleatraz, about ten 
minutes or a quarter of an hour later, he 
saw the Industry. On his return, about an 
hour and a half later, at about five o'clock, 
as he says, the tug had hold of the ship and 
was endeavoring to tow her. 

If to this evidence, furnished by the claim- 
ant's own witnesses, we add that of the 
master and all the crew of the tug, together 
with that of Capt. Jones, of the MacPherson, 
and of Capt Bromley, of the Paul Pry, the 
former of whom saw the Industry in tow 
of the tug at about half past four o'clock, 
and the latter about four and a quarter 
o'clock, we may safely conclude that the 
statements in the protest and log-book, that 
the tug continued to "play off and on" about 
the ship until six o'clock, when a line was 
taken, are wholly unworthy of belief. All 
the witnesses from Aleatraz examined by 
the claimants agree in stating that the In- 
dustry brought up to her anchor about 
three quarters to one hour before the tug 
came. They generally concur, too, in stat- 
ing the time at which she brought up at 
fifteen or twenty minutes after three, some 
three quarters of an hour earlier than the 
time stated in the log-book and protest and 
by Corporal Barr. Capt. Houseman, also a 
witness for claimants, testifies that, in his 
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opinion, from twenty-five minutes to half 
an hour elapsed from the time the Industry 
brought up until the Rescue came alongside. 
Capt. Bfcirrison estimates the time at three 
quarters of an hour. Capt. Clark, of the 
Goliah, at about four o'clock, supposed she 
Tvas still dragging, but he was not certain. 
Capt Fitzgerald, commander at Alcatraz, 
testifies that he was called to look at the 
ship between three and half past three 
o'clock. He found she had brought up. He 
then returned to his quarters. He afterward 
went out again. She probably had drifted 
a very little, but he is not positive. He re- 
mained but a few minutes, as he saw the 
tug approaching. It may also be reasonably 
inferred, from the testimony of the libe- 
lant's witnesses who saw the ship from the 
Buryale, that she had been brought up to 
her anchor. They all supposed her ashore, 
and that the lives of her crew were in 
danger. This was about four o'clock. 

From all the testimony, I think it may 
safely be concluded that the Industiy had 
brought up to her starboard anchor at least 
twenty minutes or half an hour before the 
Rescue reached her. Her distance from the 
shore is variously stated, A majority of 
witnesses on both sides concur in estimat- 
ing it about one hundred fathoms, or about 
two himdred yards. Her position with ref- 
erence to the island was much controvert- 
ed at the hearing. The mates allege that 
after she brought up they took her bear- 
ings. Her fore rigging was in a line with 
the easterly end of the Alcatraz and the 
point of Angel Island. To all observers 
from a distance she seemed to be drifting, 
or ashore on the island. That she lay par- 
allel with and broadside to the island is 
stated by all who saw her. Even admitting 
that the mates obtained the bearings they 
allege, and there are some discrepancies in 
their testimony, the island lay directiy un- 
der her lee. I do not understand that the 
claimants pretend that if she had continued 
to drag she would have gone clear or to 
the eastward of the island. On the con- 
trary, they have sought to establish by sev- 
eral witnesses that the ebb tide would have 
carried her along the island and past its 
westerly end. But speculations of this sort 
are too uncertain and conjectural to be re- 
lied on. The ebb tide was nearly spent; the 
gale blew with great violence; the ship had 
dragged across the ebb tide before the wind 
and directly across the island for at least 
half a mile. She had approached within 
one hundred fathoms of it and was by all 
who saw her from the island supposed to 
be coming on shore until she brought up. 
The idea that the force of the tide would 
have carried her along and to the north- 
ward and westward, is evidently an after- 
thought which did not occur to any one 
who witnessed or participated in the courts. 

If the foregoing conclusions are just, it is 
evident that at the time the Rescue came 
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alongside, the peril to the Industry was not as 
imminent, nor the immediate destruction so 
inevitable as the master of the tug and those 
who observed her from a distance supposed. 
The fact that she was n'ot reported to the offi- 
cer of the day at Alcatraz, as the regulations 
of the post require, and that no prepara- 
tions were made to save the lives of her 
crew, shows that she was not considered in 
immediate and imminent danger. They con- 
tinued to watch her, however, from the 
island, evidentiy with great interest, and 
the approach of the tug probably dispelled 
all fears that she might again drag her 
anchors and go ashore. But, though the de- 
gree of peril was not as great as supposed 
by the libellants, I am unable to believe 
that the officers of the Industry had the 
serene sense of entire security which they 
would now have us believe. They had drag- 
ged with forty fathoms on the port chain; 
they had paid out twenty fathoms more 
without effect; they had then let go the 
starboard anchor and given it forty-five 
fathoms. The vessel continued to drag. 
They then paid out starboard chain until 
the 75 fathom shackle was abaft the wind- 
lass. The vessel was then brought up. To 
the last 25 fathoms of her chain her safety 
was due; and on this was her sole reliance. 
The vessel was within one hundred fathoms 
of a lee shore; a storm of unparalleled 
and as yet unabated violence was raging. 
It is impossible under such circumstances 
to say that the vessel was in no danger; 
and equally impossible to believe that no 
anxiety for her safety was felt. The of- 
ficers of the Industry state that the heaving 
line was thrown three times before it was 
accepted; and then only through fears in- 
spired by the false representations of Cap- 
tain Griffiths, In this statement they are 
contradicted by all the crew of the tug, 
and by nece.^sary inference, by her captain, 
although the question was not directiy put 
to him. It is not pretended that Capt. 
Griffiths spoke. of sunken rocks, or express- 
ly mentioned any other form of danger than 
that which was obvious to all. If he be- 
lieved the vessel was dragging, or liable to 
drag, he had no need to invent sunken rocks 
to inspire apprehensions. The mates now 
declare that the hawser was taken through 
fear of hidden danger suggested by the ' 
master of the tug, but the protest makes 
no mention of any such suggestions. From 
that account it would seem that the aid of 
the tug was accepted through fear that "a 
change of tide might be unfavorable to the 
ship," The evident falsehood of the mates' 
statement that the tug played around the 
ship for an hour before the hawser was 
taken on board, justifies us in discrediting 
their testimony in other respects. And we 
have, in addition, the positive testimony of 
Mr. Walker and Mr. Hewett, gentlemen of 
unimpeachable character, that the mate, 
on the morning after the occurrence, admit- 
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ted that the vessel "was in a precarious po- 
sition." The mate, unable to deny this ad- 
mission, attempts an unsatisfactory es- 
planation of his language, by attributing to 
it a sense improbable in itself and contrary 
to that in -whieh it was understood by the 
persons who heard him. Similar declara- 
tions of the carpenter ai-e sworn to by sev- 
eral witnesses, and not denied; and all the 
circumstances of the case render it highly 
improbable that the aid of the tug was not 
readily and gladly accepted. 

The situation of the ship is described in 
the protest as follows: "The ship now rode 
favorably, holding on securely, simply sur- 
ging with the current and force of sudden 
increase of the wind, and at times appear- 
ing to be nearer the island, and still as she 
surged back as well off as when she brought 
up at her anchor." When we consider the 
violence of the gale, the fact that one an- 
chor was foul, and that she had continued 
to drag with forty-five fathoms of the 
chain of the other, that she was within one 
hundred fathoms of a lee shore, and that 
night was appi-oaching, it is impossible to 
believe that a ship in the situation describ- 
ed in the protest, could have been, or have 
been supposed to be, in the condition of 
absolute safety now pretended by the claim- 
ants. 

II. It is denied on the part of the claim- 
ants that the services of the tug were of any 
value whatever to the ship. They contend 
that she was only towed so far as the chains 
would permit; that her anchors were not 
broken out either on the first occasion, or 
subsequently when the tug returned; and 
that no steamtug would have power to do so. 
In some of these assertions the claimants are 
clearly in en-or. The port anchor is admit- 
ted by the second mate to have been foul; 
that the ship was not held by it is also ad- 
mitted. When taken up it was foul, not only 
with the starboard but with its own chain. 
The seventy-five fathom shackle of the star- 
board chain was abaft the windlass. From 
the water she had therefore about seventy 
fathoms out. The depth of water was about 
twenty-one fathoms. Supposing the chain 
to be hauled taut, the ship could describe a 
circle of about sixty-six fathoms radius, or 
one hundred and thirty-two fathoms diam- 
eter. Both anchors were found by the light- 
er man sent to pick them up, at a point dis- 
tant not less than eight hundred yards from 
Alcatraz,— the starboard anchor with only 
thirty fathoms chain. It is evident that this 
anchor must have been broken out and drag- 
ged by the tug to a point distant at least 500 
or 600 fathoms from its position when the ves- 
sel first brought up. Whether the tug broke 
out the anchor at the time her first service was 
rendered can be known with certainty, if the 
distance between the position of the Industry 
when the tug took hold of her and her posi- 
tion when the tug left her be ascertained. 
Captain Fitzgerald testified that he measured 



on the chart the distance traversed by the 
Industry in going from her first to her sec- 
ond position. He found it to be five hundred 
yards. This estimate, he adds, might be fifty 
or possibly one hundred yards out of the 
way. Lieutenant Campbell thinks the dis- 
tance between the two points was over three 
hundred yards. Boswell, the first mate, says 
he might have been two' or three hundred 
fathoms off the island when the tug left. 
Tremble, second mate," sa3''s the ship was one 
or two hundred fathoms from the island 
when the tug left, and that the distance from 
where the tug first took hold to the place 
where the hawser parted was one hundred 
and fifty fathoms. Captain Joy estimates 
the distance at from four hundred to five 
himdred feet. Dowie, the carpenter, esti- 
mates the change of position at "one hundred 
and fifty fathoms, perhaps more— over one 
hundred fathoms, nearly two hundred." 
When the ship brought up, it may reasona- 
bly be supposed that her anchors were di- 
rectly to windward, and in the direction (to- 
wards Meiggs' wharf) in which she had been 
dragging. The greatest change of position 
which could occur without moving her an- 
chors would be, as has been shown, twice 
sixty-six, or one hundred and thirty-two fath- 
oms. This could only take place provided 
the ship were hauled directly to windward 
and up to her anchors, and in the same 
straight line beyond them. But it is clearly 
established that the ship was hauled around 
the end of the island and to leeward; and 
unless Captain Fitzgerald Is wholly in error 
as to her second position, and as to the point 
on the island from which he observed her, 
she could not have reached it unless her an- 
chor had been dragged a considerable dis- 
tance. In this inquiry I have assumed that 
seventy fathoms had been paid out on the 
starboard chain, that is, that the seventy- 
fifth fathom shackle was abaft the windlass. 
It is not disputed that when the anchor was 
taken up only thirty fathoms were attached 
to it. Forty-five fathoms must, therefore, 
have been hove in. The. witnesses who were 
at work at the windlass all testify to the 
great difficulty in getting in the chain. They 
estimate the number of fathoms obtained at 
from ten to twaity fathoms. If this be so, 
there could not have been more than forty- 
five fathoms on the chain, and such, one or 
two of them swear, was the carpenter's state- 
ment to them at the time. 

I think the fair conclusion from all the tes- 
timony is, that as it is certain that on her 
return the tug dragged both anchors of the 
Industry to a considerable distance, it is in 
the highest degree probable that she also 
dragged them when she first took hold; that 
the position in which she left her was much 
safer than that in which she found her, the 
island being no longer directly under her lee, 
but affording her a partial protection; and 
that in so doing she performed a meritorious 
service. The assertions of the officers of the 
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Industry, that the master of the tug stated 
on his return, that the agent of Lloyd's 
would take all further responsibility, do not 
seem to he sustained hy the proofs. They 
are denied by Capt Griffiths, and were not 
heard by Mr. Walker or Mr. Hewett The 
former testifies that if any such statement 
had been made, he would not have suffered it 
to remain imcontradicted. The merit of the 
second towage of the vessel, it is not easy to 
estimate. The only pe^l from which it can 
be supposed to have extricated the vessel 
was the danger of swinging ashore on the 
turn of the tide. But the degree or the exist- 
ence of this danger depended on the distance 
of the vessel from the shore, of which it is 
impossible to form an accurate estimate. It 
is evident that the mates thought themselves 
in temporary safety at least, when the tug 
left, for they finally refused all offers of fur- 
ther assistance. The weather moderated 
during the night, and it cannot now be 
known whether on the turn of the tide the 
vessel would or would not have swung clear 
of the shore. 

On a very attentive examination of the 
whole case my opinion is that the tug per- 
formed a meritorious salvage service; that 
her master hastened with great alacrity to 
the relief of a vessel supposed by himself 
and all who observed her from a distance to 
be in imminent and extreme peril, both to 
herself and those on board; that the service 
was arduous, and not unattended by risk to 
property and person; and that the master be- 
lieved then, and probably still believes, that 
his services were necessary to save the ship 
from impending and inevitable destruction. 
On the other hand, I consider it proved that 
the vessel was not in so great danger as the 
master of the tug supposed; that her anchors 
had brought her up twenty minutes or half 
an hour before the tug arrived; and that il 
cannot now be affirmed with certainty that 
she would not have ridden out the gale, 
which had almost spent its force, with safe- 
ty; that, by the aid of the tug, she was res- 
cued from' all immediate -danger, and that, 
under the circumstances, no prudent master 
would have declined, and the court should not 
refuse to compensate, the services of the tug; 
and that this compensation should be in 
some degree proportioned, not to the actual 
peril of the vessel as shown by subsequent 
events, but to her apparent danger, and the 
arduousness and risk of the service. The 
value of the tug was about §60,000 in gold; 
that of the ship, cargo, and freight about 
$160,000 in legal tenders. The daim of $60,- 
000 made by the libellant is extravagant and 
inadmissible. If a reasonable offer of com- 
pensation had been made by the claimants, 
the court would have been justified in re- 
buking such an exaggerated demand by re- 
fusing costs, and perhaps by diminishing the 
compensation to which the salvors would oth- 
erwise have been entitled. But no such offer 
has been made; on the contrary, the claim- 



ants have strenuously denied that any com- 
pensation whatever is due. They have .as- 
serted that their property was in no danger, 
and that the salvors have in no way contrib- 
uted to its preservation. They have accused 
the salvors of being solely animated by a 
rapacious desire to profit by the distress of 
others, and of causing their services to be 
reluctantly accepted through fears inspired 
by their own fraudulent representations. If 
one side therefore has sought to exaggerate, 
the other has in at least an equal degree at- 
tempted to belittle the merit of the service, 
and I see no reason for withholding or redu- 
cing the compensation to which the salvors 
are entitled. I think the sum of $10,000 in 
legal tenders is, under all the circumstances, 
a just allowance. For that sum, with costs, 
a decree will be entered. 
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JOHNSON v. JUMEL. 

[3 Woods, 69.] 1 

Circuit Court, D. Louisiana. April G^erm, 1877. 

Denial op Right to Vote — Ejection PKoar Of- 
fice — Jdbisdictios of Federal Coukts 
—Rev. St. § 2010. 

1. The jurisdiction of the United States cir- 
cuit courts undei section 2010, Rev. St., is lim- 
ited to those actions in which the sole quesidon 
touching the title to office arises out of the denial 
to citizens of the right to vote on account of 
their race, color or previous' condition of servi- 
tude. 

2. That section gives no jurisdiction over a 
case brought to enable a party physically to re- 
gain an office to which he had a title estab- 
lished by the election, into which he had been 
inducted, but feom which he had subseq[uentiy 
been ejected. 

Heard on demurrer to the petition. This 
action was brought by George B. Johnson to 
recover possession of the office of auditor 
of public accounts of the state of Louisiana. 
The plaintiff alleged that on November 7, 
1876. he was a candidate for said office, at 
which time an election was held therefor, 
according to the constitution and laws of the 
state of Louisiana, and that at said election 
be was duly elected to said office; that on 
the 6th day of December, 1876,- he was in 
due course and process of law returned 
elected by the returning officers of election 
of said state, . in manner and form as .pro- 
vided by law; that in December, 1876, he 
was, in consequence of liis said election and 
return, and according to law, duly commis- 
sioned by Wm. P. Kellogg, governor of the 
state of Louisiana; that he then took the 
oath of office, gave bond as required by law, 
and entered upon the full and undisputed 
discharge of the duties of said office of au- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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ditor of public accounts for the state of Lou- 
isiana, and continued in the actual undis- 
turbed and undisputed possession thereof, 
with the full and free exercise of all the du- 
ties, powers and prerogatives of said of5.ce 
up to the 25th day of April, 18*77; that on or 
about the 25th day of April, 1877, he was 
forcibly and fraudulently deprived of his 
election to said office by the defendant, 
claiming to be auditor of public accounts of 
said state, and Francis T. NichoUs, acting 
governor of said state, in the manner fol- 
lowing, to wit: That the said Francis T. 
Nicholls, claimiDg to represent the state of 
Louisiana as governor, and Allen Jumel, 
claiming to be auditor of public accounts of 
said state, wrongfully, unlawfully, by vio- 
lence and force of arms, and against the will 
and consent of the petitioner, took forcible 
possession of said office, and that said Jumel 
had ever since been in control and possession 
thereof; that the claim of authority set up 
by the said Francis T. Nicholls and Allen 
Jumel so to act in their said capacities rest- 
ed upon a pretended count of the vote cast 
at said election, which count excluded the 
votes of nearly ten thousand citizens, legal 
voters, who offered, but were denied, the 
right to vote at said election, on account of 
race, color or previous condition of servi- 
tude, who. If they had not been so denied 
the right to vote at said election, would have 
voted for the petitioner and against said 
Jumel, which denial was in violation of the 
rights secured by the amendments to the 
constitution, etc.. Petitioner then alleged 
that he had been deprived of his election to 
said office by reason of the denial of the 
right to vote at said election to a large num- 
ber of qualified electors, who offered to vote 
thereat, on account of race, color or pre- 
vious condition of servitude, to the number 
of at least ten thousand; that according to 
the laws of Louisiana under which the re- 
turns of said election were made a power is 
vested in returning officers of election to 
determine, whether citizens, legally qualified 
voters, had been excluded from the right to 
vote on account of race, color or previous 
condition of servitude ; that the returning 
officers of election did exercise that power so 
vested in them by the laws of Louisiana; 
that in the exercise of that power they re- 
turned petitioner duly elected auditor of pub- 
lic accounts of the state of Louisiana, on ac- 
count of the denial of citizens who offered 
to vote at said election of the right to vote 
on account of race, color or previous con- 
dition of servitude; that the said Francis 
T. Nicholls, acting as governor, and Allen 
Jumel, pretending to act as auditor, were 
attempting forcibly and unlawfully, for the 
reasons aforesaid, to deprive petitioner of 
his election as aforesaid. The petitioner 
then set out in detail the number of voters 
whom he alleged were denied the right to 
vote at said election on account of race, 
color or previous condition of servitude. 



The petitioner then averred that the means 
by which said denial was accomplished were 
Intimidation and a wide-spread feeling of 
uncertainty and terror throughout the parishes 
on the part of citizens so denied the right 
to vote; that by the laws and constitution 
of said state the pretended vote purporting 
to have been cast under the aforesaid con- 
ditions in the parishes so affected was null 
and void on the ground thereof; that the 
returning officers of said election were by 
law commanded to reject and refuse to count 
the same, because of said nullity; that by 
the returns of said election, made in obedi- 
ence to said law. the petitioner was duly 
elected auditor, and that the claim of said 
Jumel to have been elected auditor was 
fotmded on the wrongful and unlawful count 
of the votes so made null and void, whereby 
the said Jumel received in the count of the 
votes the full benefit of the votes cast in the 
parishes in which there was this denial of 
the right to vote to 10,000 citizens aforesaid; 
that the lawfully elected state government, 
of which petitioner was one of the officers, 
had been overthrown by violence, domestic 
insurrection and revolution as above set 
forth; that the government thus set up and 
established was the government of which 
Francis T. Nicholls was head; that the state 
of Louisiana, as represented by its said pre- 
tended government, through Its pretended 
officers thus installed, had deprived the pe- 
titioner of his election, but that said revolu- 
tion had in no wise altered or impaired the 
right of the petitioner as auditor. Then fol- 
lowed the averment as to the salary and 
legal perquisites of the office of auditor. 
The petition concluded with the prayer for 
citation, and for judgment decreeing that 
the petitioner was the legal auditor for the 
full term of four years, and for an injunction 
restraining the defendant from Interfering 
in any manner with the exercise on the pare 
of the petitioner of the duties of said office; 
that the said Jumel be ordered to deliver 
over to petitioner the keys, books, etc., of 
said office, and for damages in the sum of 
¥5,000. 

John Ray and H. J. Campbell, for peti- 
tioner. 

J. C. Egan, Asst. Atty. Gen,, of Louisiana, 
for defendant 

BILLINGS, District Judge. The sub- 
stance of the petition is, that the petitioner 
was a candidate for the office of auditor ot 
public accounts of the state of Louisiana at. 
the election held on the 7th of November, 
187G; that voters in various parishes who 
were entitled to vote were denied the right 
to vote at said election on account of race, 
color or previous condition of servitude, to 
the number of 10,000; that the officers 
known as the returning board were by law 
vested with complete jurisdiction to correct 
the errors and wrongs which had then arisen 
in these various parishes, and that they did 
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make sucli corrections and retxirned the pe- 
titioner elected to said office; that he was 
duly commissioned and entered upon and 
enjoyed the possession of said office for the 
period of four months, when he was forci- 
bly ejected by a government established by 
domestic violence, insurrection and revolu- 
tion; that the claim or pretense upon which 
they have ousted him from his office is that 
the petitioner was not elected, and that the 
votes which were cast in the parishes in 
which the right to vote was denied should 
be^ counted against him. According to the 
allegations of this petition, petitioner has not 
been defeated or deprived of any election; 
but, on the contrary, was elected and was 
declared elected by the competent state au- 
thority, was duly commissioned, and retain- 
ed his office for the period of four months. 
True, there had been an imsuccessful at- 
tempt to defeat petitioner by an exclusion 
of votes in the various parishes, but he avers 
that that attempt had been completely 
thwarted by the tribunal which had the 
final revision of the returns. Every vote 
that was cast, or was attempted to be cast, 
for the petitioner and against the defend- 
ant had, according to his allegations, full 
effect given to it, and was finally and ef- 
fectively counted by the board of returning 
officers. He has thus, so far from having 
been defeated, succeeded in an election, and 
instead of having been deprived of an elec- 
tion, has secured an election, and four 
months after the election has been deprived, 
not of an election, but of an office,' to which 
he has been elected and authoritatively de- 
clared elected; and he has been deprived of 
an office, not by the exclusion of votes for 
any reason, but by force, which took the 
proportions of a revolution. The statute un- 
der which jurisdiction is given to the cir- 
cuit court is set forth in the act jof jMay 31, 
1870, § 23 (10 Stat. 146; Rev. St. § 2010), as 
follows: "That whenever any person shall 
be defeated or deprived of his election to any 
office, except elector of president or vice- 
president, representative or delegate in con- 
gress, or member of a state legislature, by 
reason of the denial to any citizen "or citi- 
zens, who shall offer to vote, of the right to 
vote, on account of race, color or previous 
condition of servitude, his right to hold and 
enjoy such office and the emoluments there- 
of shall not be impaired by such denial, and 
such person may bring any appropriate suit 
or proceeding to reeovei* possession of such 
office, and in cases where it shall appear 
that the sole question touching the title to 
such office arises out of the denial of the 
right to vote to citizens who so offered to 
vote on account of race, color or previous 
condition of servitude, such suit or proceed- 
ing may be instituted in the circuit or dis- 
trict court of the United States of the cir- 
cuit or district in which such person re- 
sides." ■ 
From this it appears that the cases in 



which the circuit courts have jurisdiction of 
such actions as "this are limited to those in 
which it shall appear that the pole question 
touching the title to such office arises out of 
the denial of the right to vote, to citizens 
who so offered to vote, on account of race, 
color or previous condition of servitude, and 
that the jurisdiction of the circuit com*t is 
only given to the extent of determining the 
rights of the parties to such office, by reason 
of the denial of the right guaranteed by the 
fifteenth article of amendment to the con- 
stitution of the United States. 

There is no doubt that the scope of this 
statute, under the limitations which it con- 
tains, extends from the first act required 
to be done in the matter of an election down 
to and including the final and effective can- 
vass of the votes by the officers who are 
charged with the duty of detei-mining and 
certifying the result. If, in any of the stages 
of an election, in registration, in the re- 
ceipt of votes, the certificates of the votes by 
the local authorities, or the final canvass of 
the votes or the certificate of election by the 
returning board, there had been such a de- 
nial of the right to vote as the statute con- 
templates, on account of race, color or pre- 
vious condition of servitude, that matter this 
court would have had, under the act of con- 
gress, jurisdiction to inquire into and adju- 
dicate upon, and it could determine the 
rights of the parties to office, so far as they 
depended upon the denial of the right guar- 
anteed by the fifteenth article of the amend-- 
ment to the constitution. But the jurisdic- 
tion of the court begins and ends with the 
denial of the right to vote. 

If, therefore, there is a preliminary exclu- 
sion or an exclusion at the polls, and that er- 
ror is corrected by the proper state authori- 
ties and there is no final and effective exclu- 
sion of votes or discrimination, or if after an 
election has been held and the result reached 
and declared without discrimination or ex- 
clusion from any cause, the person elected 
is deprived of his office, then the statute 
closes the doorway upon the jurisdiction of 
this court The defeat of a candidate at 
an election or his deprivation of an election, 
must be accomplished by the machinery of 
the election, in one of its stages, and must 
be contained in the result. If the election 
terminates in the success of the candidate, 
the essential ground of jurisdiction on the 
part of this court is wanting. The wrong 
which the petitioner sets forth is, that after 
being elected and installed, he has not been 
retained hi the office. The object of the 
statute was to secure an election free from 
all possible exclusion on any of the specific 
grounds. It secm-ed this object by giving to 
this court jurisdiction to correct, through this 
form of action, such exclusion effected by the 
machinery or practices attending the elec- 
. tion. When, as the petitioner alleges, all this 
has been accomplished, and the very result 
aimed at by the statute has been worked out 
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and declared, the statute gives no jurisdic- 
tion over a cause merely to enable a party 
to physically retain or regain an office to 
which he had a title established by an elec- 
tion, and from which he has subsequently 
been ejected. In this case the question by 
virtue of which the court could take jurisdic- 
tion, and by the terms of the statute it must 
be unmixed with any other question, is not 
presented. According to the allegations of 
the petition, the election had been completed 
for four months when the ouster took place, 
and his loss of office is as independent of 
any denial of the right to vote as if he had 
been ejected by a government set up by a 
foreign invasion, claiining authority by the 
right of conquest 

Let the demurrer be sustained and the pe- 
tition dismissed. 
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JOHNSON V. LAFLIN et al. 

[5 Dill. 65; 17 Alb. Law J. IIT, 146; 1 
Thomp. Nat- Bank Cas. 331; 6 N. Y. Wkly, 
Dig. 181; 6 Cent Law J. 124; 25 Pittsb. 
Leg. J. 119.] 1 

Circnit Court, B. D. Missouri. Feb. 8, 1878.2 

National Banks — Kights and Liabilities op 
Shakeholders — Elements op Com- 
plete Thansfbr. 

1. Under the national banking act, a share- 
holder has the right to make an actual and bona 
fide sale and transfer of his shares to any per- 
son capable in law of taking and holding the 
same, and of assuming the transferrer's liabili- 
ties in respect thereto; and, in the absence of 
fraud, this right is not subject to a veto by the 
directors or the other shareholders, 

[See note at end of case.] 

2. Where such a sale of shares is made, and 
the transfer enteied ott the books of the bank, 
the transferrer ceases to be a shareholder, and is 
freed from liability in respect of such shares. 

3. The provision of the national banking act 
(Rev. St. § 5139), that shares shall be "trans- 
ferable on the books of the association," con- 
strued, and held not to give the directors the pow- 
er to refuse to register a bona fide transfer of 
stock without some valid and sufficient reason 
for such refusal. 

[See note at end of case.] 

4. As between the seller and purchaser of 
shares in a national bank, the sale is complete 
when the certificate of the shares, duly as- 
signed, with power to transfer the same on the 
books of the bank, is delivered to the buyer, and 
payment therefor is received by the seller; and 
either the purchaser or seller may compel a reg- 
istration of the Transfer on the books of the 
bank, unless the bank has some valid and suf- 
ficient ground foi refusing to register the trans- 
fer. 

[See note at end of case.] 

5. The defendant, Laflin, owning full-paid 
shares of stock in a national bank of which his 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 17 
Alb. Law J. 117, 6 N. Y. Wkly. Dig. 181, and 
25 Pittsb. Leg. J. 119, contain only partial re- 
ports.] 

2 [Affirmed in 103 U. S. 800.] 



co-defendant, Britton, was the president, em- 
ployed a broker to sell the same in the market. 
The broker, without Laflin's direction or knowl- 
edge at the time, sold the same at the market 
value to Britton, individually, and received in 
payment his individual check on the bank for 
the purchase price, and delivered to the purchas- 
er the share certificates assigned in blank, with 
blank powers of attorney thereon endorsed, au- 
thorizing the transfer of the shares on the books 
of the bank. Subsequently, after the amount of 
the check had been collected, but on the same 
day, the president, without the knowledge of 
Laflin or the broker, directed the book-keeper of 
the bank to credit his individual account with 
the amount of the check which he had given for 
the shares, and to transfer the shares (the book- 
keeper inserting his own name in the blank pow- 
er of attorney as attorney to make the transfer) 
to Britton, "trustee," not specifying for whom 
he was trustee, and charging the sum to tlie 
"sundry stocks account" of the bank, all of 
which was done. The bank, although it had not 
committed any act of insolvency, was then in- 
solvent; but this fact was not known by Laflin 
or the broker: Edd, that, although the bank, 
or its officers for it, were prohibited from pur- 
chasing its own shares (Rev. St. § 5201). yet 
that Laflin, having sold in good faith, without 
notice of the illegal purpose of Britton in buying 
the stock, or of his intended misappropriation 
of the funds of the bank in paying therefor, was 
not liable to pay back to the receiver the money 
received in payment for the shares. 

[Cited in Russell v. Bristol, 49 Conn. 261.] 

[See note at end of case.] 

[6. Cited in Welles v. Larrabee, 36 Fed. 868, 
and in Germania Nat. Bank v. Case, 99 U. S. 
632, to the point that a transfer of shares in a 
failing corporation, made by the transferer with 
the purpose of escaping his liability as a share- 
holder, to a person who, from any cause, is in- 
capable of responding in respect to such lia- 
bility, is void as to the creditors of the company 
and as to other shareholders, although as be- 
tween the transferer and the transferee it was 
out and out.] 

The plaintiff is the receiver of the Nation- 
al Bank of the State of Missouri, appoint- 
ed June 23d, 1877, by the comptroller of the 
currency. That bank suspended payment 
and closed its doors June 20th, 1877. The 
defendant Laflin had for some years prioi* 
to May 16th, 1877, been the owner of eighty- 
five shares of full-paid stock in that bank, 
but was not a director. The defendant Brit- 
ton was the president of the bank. On the 
10th day of May, 1877, Mr. Burr, the presi- 
dent of another bank, in which Laflin was 
a director, wrote a letter to a correspondent 
who was the owner of stock in the National 
Bank of the State of Missouri, stating (with- 
out giving the grounds of his advice), "you 
had better sell your stock in that bank, 
because you can buy it back again at a 
profit if you wish to do so." 3Ir. Burr cas- 
ually showed Laflin this letter and said, 
"go and do likewise." An election was to 
be held for directors on the 29th day of 
May, 1877, which it was supposed would 
give the stock a greater value in the mar- 
ket before the election than it would have 
after that event. Acting upon this general 
advice of Mr. Burr, and without personal 
knowledge of the actual financial condition 
of the bank, Laflin, on the 16th day of May, 
1877, authorized one Keleher, a broker, to 
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sell in the market Ms eighty-five shares of 
stock. Keleher sold the same at private 
sale for §5,037.50 to James H. Britton, who 
then was, and for some years had been, the 
president of the bank. IVIr. Britton gave 
Keleher to understand that he was buying 
either for himself or a party whose name 
he did not disclose. Britton paid Keleher 
the §5,037.50 by his individual check on the 
bank of which he was the president, and 
Keleher thereupon delivered Britton the 
certificates for the eighty-five shares of 
stock, assigned in blank, together with a 
blank power of attorney endorsed thereon, 
signed by Laflin, authorizing the transfer of 
the stock on the books of the bank. The 
stock certificates contained this provision: 
"Transferable only on the books of said 
bank, in person or by attorney, on the re- 
turn of this certificate, and in conformity 
with the provisions of the laws of congress 
and the by-laws which may be in force at 
the time of such transfer." There were no 
by-laws on the subject of the transfer of 
stock. Keleher immediately presented Brit- 
ton's check at the counter of the bank, and 
received thereon the §5,037.50, and deposit- 
ed the amount in his own name with his 
own bankers, the Messrs. Bartholow, Lewis 
& Co., upon whom he gave Lafiin his own 
check for §4,995— being the proceeds of the 
sale to Britton less his commission of fifty 
cents per share. Keleher did not inform 
Lafiin to whom he had sold the stock, and 
even declined to do so. Laflin did not 
actually know that it had been sold to 
Britton until some time afterwards. Kele- 
her supposed Britton was making the pur- 
chase for himself or some other person, and 
did not know that he was buying it as 
"trustee for the bank." After Keleher had 
delivered the stock certificates for the 
eighty-five shares, with the blank power to 
transfer endorsed thereon, and had collect- 
ed the check and had left the bank, but on 
the same day, Britton delivered the stock 
certificates, assigned in blank, together with 
the blank powers of attorney signed by Laf- 
lin, to one E, Girault, the general book- 
keeper of the bank, with instructions to 
credit from the general funds of the bank 
Britten's individual account with the amount 
paid for the stock, viz., §5,037.50, which 
was done, and to charge the like amount 
in the books of the bank to "sundry stocks 
account," and to transfer the eighty-five 
shares on the stock transfer book to "James 
H. Britton, trustee." Girault obeyed these 
directions. The transfer of the stock on 
the transfer book was accordingly made to 
"James H. Britton, trustee," not stating ior 
whom he was trustee. But In the stock 
ledger the transaction was entered in an 
account entitled "James H. Britton, trus- 
tee for bank," meaning Britton's own bank. 
Girault, tn making the transfer of the 
shares, filled in his own name as attorney 
in the blank powers of attorney signed by 



Lafiin, and signed the transfer to Britton 
as trustee thus: "S. H. Lafiin, by B. Girault^ 
Attorney." Girault had actual knowledge 
at the time that this stock had been paid 
for in the manner hereinbefore stated. No 
new certificates of stock for the eighty-five 
shares were ever issued to Britton or any 
one else. Neither Keleher nor Lafiin knew of 
the foregoing direction of Britton to Girault, 
nor what Girault did In respect thereto. 
Other stock to a very large amount was 
from time to time purchased from other 
persons by Britton, and paid for in the same 
way, and transferred and entered In the 
same manner. No formal resolution of the 
directors appears authorizing this to ' be 
done, but the directors knew of, and as- 
sented to, Britton's acts in this regard. At 
the time of the suspension of the bank, 
June 20th, 1877, there were, it seems, forty- 
five hundred and ninety-nine shares of its 
own stock standing in the name of "James 
H. Britton, trustee," which had been pur- 
chased by him with the funds of the bank, 
under circumstances more or less similar 
to the purchase from the defendant, Lafiin. 
All of the stock thus standing in the name 
of Britton, trustee, including that purchas- 
ed from Laflin, was voted by him at the 
election of directors held May 29th, 1877. 
Britton had been for years the owner of 
a large amount of stock in the bank in his 
own name and right, and thus owned fif- 
teen hundred and forty-two shares when 
the bank suspended. Britton's credit was 
good at the time of this transaction, and 
there was nothing in the nature of the 
transaction— In the fact of the purchase, the 
amount or mode of payment, or the price 
paid— calculated to awaken suspicion on the 
part of Keleher that it was not a regular 
transaction on Britton's own account. Laf- 
lin did not receive more than the stock was 
then considered to be worth in the mai*- 
ket Lafiin did not know that the bank was 
insolvent, and his firm continued to deposit 
money with it until it closed. Keleher tes- 
tifies that he considered the bank "sound 
in all respects" when he made the sale to 
Britton. The bank had not at that time 
committed any act of insolvency. This is 
a bill in equity by the receiver against 
Laflin and Britton to compel Laflin to 
pay back the §5,037.50; to set aside the 
transW of the eighty-five shares of stock; 
to have Lafiin declared to be still a 
stockholder in the said bank in respect 
of said shares, and to have Britton ordered 
to re-transfer the shares to Lafiin on the 
books of the bank. The bill as to Britton 
stands confessed. Laflin answered, denying 
the material charges in the bill. Replica- 
tion was filed and proofs taken. The cause 
is before the court on final hearing.. 

The following provisions of the national 
banking act, taken from the Revised Stat- 
utes, are those which more directly relate 
to the questions arising in this ease: 
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"Sec 5139. The capital stock of each as- 
sociation shall be divided into shares of 
$100 each, and be deemed personal prop- 
erty, and be transferable on the books of 
the association in such manner as may 
be prescribed in the by-laws or articles of 
the association. Every person becoming a 
shareholder by such transfer shall, in pro- 
portion to his shares, succeed to all the 
rights and liabilities of the prior holder of 
such shares, and no change shall be made 
in the articles of association by which the 
rights, remedies, or securities of the exist- 
ing creditors of the association shall be im- 
paired. 

"Sec. 5151. The shareholders of every na- 
tional banking association shall be held in- 
dividually responsible, equally and ratably, 
and not one for the other, for all contracts, 
debts, and engagements of such association 
to the extent of the amount of their stock 
therein at the par value, in addition to the 
amount invested in such shares. * « * 

"Sec. 5152, Persons holding stock as ex 
ecutors « « « or trustees shall not be 
personally subject to any liabilities as stock- 
holders; but the estates and funds in their 
hands shall be liable in like manner and to 
the same extent as the testator * * * or 
person interested in such trust funds would 
be if living and competent to act and hold 
the stock in his own name. 

"Sec. 5201. No association shall make any 
loan or discount on the security of the 
shares of its own capital stock, nor be the 
purchaser or holder of any such shares, un- 
less such security or purchase shall be nec- 
essary to prevent loss upon a debt pre- 
viously contracted in good faith; and stock 
so purchased or acquired shall, within six 
months from the time of its purchase, be 
sold or disposed of at public or private sale, 
or, in default thereof, a receiver may be 
appointed to close up the business of the 
association, according to section 5234. 

"Sec, 5204. No association or member 
thereof shall, during the time it shall con- 
tinue its banking operations, withdraw, or 
permit to be withdrawn, either in the form 
of dividends or otherwise, any portion of 
its capital. « * * But nothing in this sec- 
tion shall prevent the reduction of the cap- 
ital stock of the association under section 
5143. 

"Sec. 5210. Requires a full and correct list 
of all the shareholders to be kept, subject 
to inspection of all the shareholders and 
creditors, and a verified copy of such list to 
be sent annually to the comptroller of the 
currency." 

Henderson & Shields, for plaintiff.. 
A. W. Slayback, for defendant. 

DILLON, Circuit Judge. The plaintiff is 
the receiver of the National Bank of the 
State of Missouri, appointed by the comp- 
troller of the currency June 23d, 1877, the 
bank having suspended payment three days 
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before. Rev. St § 5234. The defendant 
Laflin had for some years prior to May 16th, 
1877, been the holder of eighty-five full-paid 
shares in that bank. At the date of the sus- 
pension of the bank the defendant, James 
H. Britton, was its president, and had been 
such for years prior to that event On the 
16th day of May, 1877, Laflin sold, through 
one Keleher, a broker, the eighty-five shares 
of stock to Britton, and delivered to him the 
share certificates, duly assigned in blank, 
with powers of attorney in blank thereon 
endorsed to transfer the shares on the books 
of the bank. Lafiin's broker, who effected 
the sale, understood that he sold to Britton 
individually, or to some unknown person for 
whom Britton acted, and he received in pay- 
ment for the shares the personal check of 
air. Britton on the bank for ?5,037.50, which 
was immediately presented and paid. Laflin 
did not know until some time after the 
transaction who had become the purchaser 
of his shares. After the shares had been 
thus dehvered and paid for by Britton'a 
check, and the money received, but on the 
same day, they were transferred, in pur- 
suance of Mr, Britten's directions, by Mr, 
Girault, the book-keeper of the bank (by 
virtue of the powers of attorney from Laf- 
lin), to "James H. Britton, trustee," and at 
the same time the book-keeper credited 
Britton's individual account at the bank 
with the amount of his check given in pay- 
ment for the shares, and charged the same 
amount to the "sundry stocks account'* on 
the books of the bank. On the official stock 
register the shares were thus made to stand 
in the name of "James H. Britton, trustee," 
without stating for whom he was trustee. 
On the stock ledger of the bank the trans- 
action was entered in an account entitled 
"James H. Britton, trustee for the bank." 
Neither Laflin's agent who negotiated the 
sale of the shares nor Laflin himself had 
any actual notice of the manner in which 
the transfer of the stock had been register- 
ed, nor that the funds of the bank had been 
thus used to pay for it nor of the entries 
in respect thereto on the books of the bank. 
But of all these facts Mr. Girault the book- 
keeper of the bank, who made the entries, 
and who had inserted his name in Laflin's 
blank powers of attorney to transfer the 
stock, had actual knowledge at the time. 

This is a bill in equity by the plaintiff, 
as the receiver of the bank, against Laflin 
and Britton, to compel Laflin to repay the 
§5,037.50 (the amount of Britton's check for 
the shares paid by the bank), and to set 
aside the registered transfer of the eighty- 
five shares on the stock transfer book of 
the bank. The case presents questions of 
grave moment concerning the rights of 
stockholders and creditors in national bank- 
ing associations. And if the insolvency of 
the bank here in question is such as shall 
make it necessary to enforce the individual 
liability of the shareholders (Rev. St § 5151), 
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it is important to those sliareliolclers wlio 
made no sale of their stock to know who 
are shareholders with them, liable to con- 
tribute to meet "the contracts, debts, and 
engagements of the association." These 
questions principally depend upon the true 
construction of certain provisions in the na- 
tional banking act, to which we shall refer 
as we proceed. 

Inasmuch as this act in express terms 
prohibits a national bank from thus becom- 
ing a "purchaser of the shares of its own 
capital stock" (Rev. St § 5201), if Laflin 
had made a contract to sell his shares to 
the bank, or to its president for the bank. 
It is plain that such a contract would have 
been ultra vires and illegal, both as respects 
creditors and other shareholders, and the 
transaction could have been impeached by 
the bank in its corporate capacity, or by its 
other shareholders, even if the bank were still 
solvent and going on, or by the receiver as 
the officer appointed to wind up its affairs. 
In re London, etc.. Exchange Bank, 5 Oh. 
App. 444, 452; Great Eastern Ry. Co. v. 
Turner, 8 Ch. App. 149; Currier v. Lebanon 
Slate Co., 56 N. H. 262. And although Laf- 
lia did not contract to sell his shares direct- 
ly to thejbank, or to the president for the 
bank, stiU, if, before the transaction was 
completed as to him, he had notice, actual 
or constructive, that the purchase was, in 
fact, a purchase for the bank, and paid for 
by the money of the bank, the transaction 
cannot stand, and the receiver may com- 
pel him to pay back the money thus receiv- 
ed, and have him declared still to be a 
shareholder. 

It would be easy to support these proposi- 
tions by argument and by the authority of 
adjudged cases, but they are so plain 'that 
it is not necessary to do so. But Laflin, or 
his agent, Keleher, did not deal with the 
bank, or with the president, with knowl- 
edge that the latter in fact intended to pay 
for the shares out of the moneys of the 
bank. Laflin was acting in good faith. 
Neither he nor his agent, Keleher, had any 
actual knowledge of Britton's purpose to 
turn these shares over to the bank, and to 
pay for them out of the funds of the bank. 
If Laflin can be charged with notice, it musr 
be constructive notice, arising either, first, 
from the mere fact that he was a share- 
holder in the bank, or, second, from the 
law imputing to him all the knowledge in 
this behalf which was possessed at the time 
by Mr. Girault, the book-keeper, who made 
the ti-ansfer of the shares on the transfer 
book of the bank under Laflin's blank pow- 
ers of attorney, and who contemporaneous- 
ly made the entries on the private books of 
the bank, which showed that Britton had 
been paid for the shares out of the general 
funds of the bank, and had acknowledged 
that he held the shares as the trustee of the 
bank. 
The controlling question in the case is 
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whether Mr. Laflin is afEected with construc- 
tive notice in one or the other of these modes. 
The solution of this question, in its turn, 
depends upon the nature and extent of the 
right of a shareholder in a national bank- 
ing association to transfer his shares, and 
also upon the elements or requisites of a 
completed transfer, by which is meant such 
a transfer as shall release the ti-ansferrer 
from liability to the bank, its stockholders, 
and creditors. 

In considering these questions, our first 
proposition is that, under the national bank- 
ing act, a shareholder has the unrestrictp.d 
right to make an out-and-out bona fide and 
valid sale and transfer of his shares to any 
person or corporation capable in law of tak- 
ing and holding the same, and of assuming 
the transferrer's liability in respect thereto. 
The right to transfer shares in a corpo- 
ration is usually recognized or given in ex- 
press terms in the charter or constituent 
act, which also, not unfrequentiy, prescribes 
the manner in which the transfer shall be 
made. The capital stock of a corporation 
is invariably divided into shares of a fixed 
amount, for the purpose, among others, of 
allowing it to be readily transferred. In an 
ordinary partnership the consent of all the 
partners to the admission or retirement of a 
member is necessary, and every such change 
involves the dissolution of the old and the 
formation of a new partnership. But in in- 
corporated companies this is difiEerent. In- 
deed, it is one of the leading objects of an in- 
corporated body to avoid the operation and 
effect of this docfa-ine of the law of partner- 
ship. Accordingly, in this country shares in 
corporations are universally bought and sold 
without reference to the consent of the other 
shareholders. 

The restrictions on the right bona fide to 
sell and transfer shares must be found in 
express legislative enactments or in author- 
ized by-laws. The national banking act 
(Rev. SL § 5139), by providing that shares 
shall "be ti-ansferable on the books of the 
association in such manner as maj be pre- 
scribed in the by-laws or articles of the asso- 
ciation," recognizes the right of the share- 
holder to transfer his shares. There is noth- 
ing peculiar in this provision. A similar pro- 
vision is found in nearly all the incoi-porating 
acts and chartei-s in this country. The right 
to ti-ansfer is given or implied in the section 
just referred to (Rev. St. § 5139), and that 
right the association cannot take away or 
defeat. It contemplates a transfer on the 
books of the association, and all that the as- 
sociation is authorized to do is to prescribe 
the manner in which the transfer shall be 
made on its books. There is here no lim- 
itation whatever upon the right of transfer, 
and none exists except such as is implied 
from the nature of the transaction or from 
other provisions of the act. Another section 
(Id. § 5201) prohibits the bank from dealing 
in Its own shares. This implies a restriction 
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on the shareholder in selling his shares to the 
hank itself, or to a known trustee for the 
bank. And a shareholder cannot transfer 
his shares colorably, and thereby cease to be 
a shareholder as respects creditors and other 
shareholders who would be injured by the 
ti-ansfer. There may also be an implied pro- 
hibition against the right to transfer shares 
to an infant or person not capable in law of 
assuming the liabilities, as well as enjoying 
the rights, of the transferrer of the shares in 
respect thereto, but we have no occasion to 
determine this point Id. § 5139; compare 
Id. § 5152; Weston's Case, 5 Ch. App. 614, 
620. And, on general principles, there may 
also be an implied prohibition against the 
transfer of shares to a pauper or man of 
straw or insolvent person, for the fraudulent 
purpose of escaping liability— but this is a 
matter that need not now be considered. 

Subject, however, to such prohibitions and 
limitations, the right of the share-owner to 
make an actual and bona fide sale and trans- 
fer of his shares to any person capable in 
law of taking and holding the same and of 
assuming the liabilities of the transferrer in 
respect thereto, is plainly deducible from the 
national banking act itself. But if any 
doubt could exist on this subject, it would be 
removed by the judicial decisions construing 
the provisions of the banking act in this re- 
gard and similar provisions in other legisla- 
tive enactments. 

In Bank v. Lanier, 11 Wall. [78 U. S.] 369, 
arising under the national banking act, it was 
expressly held by the supreme court of the 
United States that the owner of shares in a 
national bank may transfer the same by an 
assignment and delivery of the certificates, 
and the transferee may compd the banjo. to 
register the transfer on its books. The learn- 
ed justice who delivered the opinion of the 
court in that ease, after speaking of the ad- 
ditional value given to this species of prop- 
erty by" reason of its transferable quality, 
says: "Whoever in good faith buys the stock 
and produces to the corporation the certif- 
icates, regularly assigned, with power to 
transfer, is entitled to have the stock trans- 
ferred," even if the transferrer is the debtor 
of the bank. The duty of the bank to make 
the transfer in such a case is held to be a 
corporate duty, in respect of which the bank 
is liable for the wrongful acts and omissions 
of its officers. 

It was urged in the argmnent at the bar in 
the present case that the provision that the 
shares should "be transferable on the books 
of the bank" gave the directors of the bank 
the power to approve or disapprove of any 
given transfer of shares, and to register or 
refuse to register the same, as in their judg- 
ment the interests of the bank or of the other 
stockholders might require. Such, however, 
is not the object of this very common provi- 
sion in charters and acts of incorporation. 
The purpose of requiring a transfer on the 
books of the bank is that the bank may 



know who are the shareholders, and as such 
entitled to vote, receive dividends, etc., and 
for the protection of bona fide pm-chasers of 
the shares, and of creditors and persons deal- 
ing with the bank. That such is the mean- 
ing of the provision in question, and that it 
does not restrict the right of the owner to 
transfer his stock or clothe the corporation 
witk the power to refuse to register bona 
fide ti-ansfers, is settled beyond all question 
by numerous decisions in the English and the 
federal and state courts. Black v. Zacharie, 
3 How. [44 U. S.] 483; Union Bank v. Lakd, 
2 Wheat. [15 U. S.] 390; Webster v. Upton, 
91 U. S. 65, 71; Bank v. Lanier, 11 Wall. [78 
U. S.] 369; St Louis Perpetual Ins. Co. v. 
Goodfellow, 9 Mo. 149; Chouteau Spring Co. 
V. Harris, 20 aio. 382; Moore v. Bank of 
Commerce, 52 Mo. 377; Hill v. Pine Rivei* 
Bank, 45 N. H. 300; In re London, etc.. Tele- 
graph Co., L. R. 9 Eq. 653. 

The general subject of the right to transfer 
shares has been much discussed in the cases 
in England arising under the various com- 
panies acts. Some of these acts give the di- 
rectors express power to refuse to assent to 
or register transfers of shares, and some do 
not. The result of the English cases is that 
the directors cannot refuse to register a bona 
fide transfer of stock unless the power to do 
so is expressly given in the act of parlia- 
ment or the articles of association. The 
leading authority on this point is Weston's 
Case, 4 Ch. App. 20. See, also, Gilbert's 
Case, 5 Oh. App. 559. In Weston's Case, 4 
Oh. App. 20, Lord Justice Page Wood, in 
considering this subject, said: 

"I have always understood that many per- 
sons enter these companies for the very rea- 
son that they are not like ordinary partnei*- 
ships, but that they are partnerships from 
which members can retire at once, and free 
themselves from responsibility at any time 
they please, by going into the market and dis- 
posing of and transferring their shares, with- 
out the consent of directors or shareholders, 
or anybody, provided only it is a; bona fide 
transaction; by which I mean an out-and-out 
disposal of the property, without retaining 
any interest in them. But if it is desired by 
a company that such unlimited power of as- 
signment shall not exist, then a clause is in- 
serted in the articles, by which the directors 
have powers of rejection of members. Short- 
ridge V. Bosanquet 16 Beav. 84, which went 
to the house of lords, was a case of that kind. 
In the absence of any such restriction, I think 
it is perfectly plain that the companies act 
of 1862, in the twenty-second section, gives a 
power of transferring shares. I think there 
is no such power given to the shareholders, 
and that the shares are at once transferable 
under the statute, unless something is found 
to the contrary in the articles of association. 
* * * It would be a very serious thing for 
the shareholders in one of these companies to 
be told that their shares, the whole value of 
which consists in their being marketable and 
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passing freely from hand to hand, are to he 
subject to a clause of restriction which they 
do not find in the articles. And, I may add, 
that if we were to hold that such powers 
were vested in the directors, it woiild be a 
very serious thing for them, and would im- 
pose upon them much more onerous duties 
than any which are really imposed upon them 
by this clause." 

In Gilbert's Case, 5 Oh. App. 559, 565, Lord 
Justice Gifeard said: "I agree that, accord- 
ing to "Weston's Case, and according to what 
I have always considered to be the law, there 
is no inherent power in the directors, apart 
from the provisions of the articles of associa- 
tion, to refuse to register a proper and valid 
transfer, if that proper and valid transfer is 
submitted to them." 

And although there is express power to the 
directors to refuse to assent to or register a 
transfer, this power must be exercised in a 
reasonable manner and bona fide, and they 
must have some valid and lawful reason for 
refusing to register. Bs parte Penney, 8 Oh. 
App. 446; Nation's Case, L. R. 3 Eq. 77; 
Fyfe's Case, 4 Ch. App. 76S, L. R. 9. Eq. 
589; Alibi's Case, L. R. 16 Eq. 449; Id. 559; 
Weston's Case, 5 Ch. App. 614, 620; Ex 
parte Elliott, 2 Oh. Div. 104. In a case 
where the directors had power to approve or 
reject the transfer of shares, one of the vice- 
chancellors, speaking of the right of a share- 
owner to dispose of his shares, said: "One 
of the incidents (of this class of property) is 
the right to transfer it— a right to make a 
present and complete transfer of it It is the 
duty of the directors to receive and register 
the transfer, or to furnish some (valid and 
sufficient) reason for refusing to transfer." In. 
re Stranton, etc., Co., L. B. 16 Eq. 559, per 
Bacon, vice-chancellor. . Similar observations 
are made by the supreme court of the United 
States in Bank v. Lanier, supra. Mr. Justice 
Davis there said: "The power to transfer 
their stock is one of the most valuable fran- 
chises conferred by congress. * * « It en- 
hances the value of the stock. Although nei- 
ther in form nor character negotiable paper, 
they (the share certificates) approximate to it 
as nearly as possible." 

It would be a new, and, I apprehend, a 
startling, doctrine to proclaim that the holder 
of shares in a corporation, where the only 
provision on the subject of transfers was one 
requiring them to be made on its books, had 
no right to make a complete and effectual 
disposition of them without the consent of the 
directors or other shareholders. No such 
power over the right of transfer has been giv- 
en in the national banking act. Such a pow- 
er is so capable of abuse, and so foreign to all 
received notions and the universal practice 
and mode of dealing in these stocks, that it 
cannot, in the absence of legislative expres- 
sion, be held to exist 

For these reasons, and upon these authori- 
ties, the proposition must be considered as 
established that a share-owner in. a national 
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bank, while it is a! going concern, has the ab- 
solute right, in the absence of fraud, to make 
a bona fide and actual sale and transfer of 
his shares at any time to any person capable 
.in law of purchasing and holding the same 
and of assuming the transferrer's liabilities 
in respect thereto, and that this is right is not, 
in such cases, subject to the control of the 
directors or other stockholders. 

Our second proposition is that Laflin did 
make a complete and effectual sale and ti'ans- 
fer of his shares to James H. Britton indi- 
vidually, and that, as to Laflin, it was not a 
sale and transfer of the stock to the bank. 
Laflin sold through the broker or agent, Kele- 
her, and the latter dealt with Britton as an 
individual, without knowledge that Britton 
intended to turn over the shares to the bank, 
and he received in payment for the shares 
the personal check of Mr. Britton, and deliv- 
ered to him at the same time the certificates 
of stock assigned in blank, with powers of 
attorney in blank thereon endorsed, author- 
izing the transfer of the shares on the books 
of the bank. 

As between Laflin and Britton, the trans- 
fer was complete by the sale, assignment 
delivery, and payment, without registration, 
and this, whether it gave Britton before the 
registration the legal title to the shares as 
against Laflin, or only a complete equitable 
title. Union Bank v. Laird, 2 Wheat [15 U. 
S.] 390; Webster v. Upton, 91 U. S. 65, 71"; 
Black V. Zacharie, 3 How. [44 U. S.] 483; 
Bank v. Lanier, 11 WaU. [78 U. S.] 369, 377; 
Chouteau Spring Co. v. Harris, 20 Mo. 382: 
Moore V. Banic of Commerce, 52 Mo. 377; 
New York & N. H. R. Co. v. Schuyler, 34 
N. Y. 80; McNeil v. Tenth Nat. Bank, 46 
N. Y. 325; Grymes v. Hone, 49 N. Y. 17, 22; 
Bank of Utica v. Smalley, 2 Cow. 778; Bank 
of Commerce's Appeal, 73 Pa. St 59; Ross 
V. Southwestern Railroad Co., 53 Ga. 514; 
Hoppin V. Buffum, 9 R. I. 513; Bank of 
America v. McNeil, 10 BuSh, 54; -Davis v. 
Lee, 26 Miss. 505; German Union Bldg. & 
Sav. Fund Ass'n v. Sendmeyer, 50 Pa. St 
07; Leavitt v. Fisher, 4 Duer, 1. 

That the transaction is complete as between 
seller and purchaser of stock by the assign- 
ment and delivery of the certificate assigned, 
with the power to transfer and the receipt of 
payment, is fully shown by these cases, and 
is also evident from the fact that thereupon 
each of them has the legal right to have 
a transfer of the shares made on the books 
of the bank. The seller of the shares, for 
his protection against creditors of the bank 
in case of insolvency, may ti-ansfer the same 
on the books to the vendee, the purchase be- 
ing the authority to the seller to do this. 
Webster v. Upton, 91 U. S. 65, 71. And, for 
the like reason, the seller of shares who has 
done all that is necessary to enable the pmr- 
ehaser to transfer the shares on the books, 
may file a bill to compel the vendee to record 
the transfer. Shaw v. Fisher, 2 De Ges. 
& S. 11; Cheale v. Kenward, 3 De Gex & J. 
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27; Wynne v. Price, 3 De Gex & S. 310; 
Webster v. Upton, 91 U. S. 65, 71. So, also, 
the vendee of the shares, where the vendor 
has done all that is necessary to enable the 
transfer to be registered, may for his own. 
protection compel the bank to register the 
transfer, or hold it liable in damages for a 
wrongful refusal. Bank v. Lanier, 11 Wall. 
[78 U. S.] 369; Hill v. Pine River Bank, 45 
N. H. 300; Bank of Utiea v. Smalley, 2 Cow. 
778; Commercial Bank of BufCalo v. Kort- 
right, 22 Wend. 348. 

The delivery of the share certificates as 
signed in blank and blank transfers will en 
title the bona fide vendee to have the trans 
fer registered. "Whoever in good faith buys 
the stock and produces to the corporation 
the certificates regularly assigned, with pow 
er to transfer, is entitled to have the stock 
transferred" (Bank v. Lanier, 11 Wall. [78 
U. S.] 369, per Devis, J.), unless there exists 
some valid and legal reason in favor of the 
bank for refusing to register the ti-ansfer, 
as in the case of the Union Bank v. Laird, 2 
Wheat. [15 U. S.] 390. In that case the char- 
ter gave the bank a lien for the sharehold- 
er's debt to it, and provided that "stock shall 
be transferable only on the books of the 
bank." Under these circumstances the bank 
was held to have a lien on the shares to se- 
cure the share-owner's indebtedness to it, 
which was superior to the right of the un- 
registered transferee of the stock. Black v, 
Zacharie, 3 How. [44 U. S.] 483. 

If the foregoing propositions are sound, 
Britton, as against Laflin, had the right im- 
mediately on delivery and payment to reg- 
ister the transfer of the shares, and had the 
power to fill up the blank transfers and have 
the transfer registered. In re Tahiti Cotton 
Co., L. B. 17 Eq. 273; German Union Bldg. 
& Sav. Fund Ass'n v. Sendmeyer, 50 Pa. St. 
67; Leavitt v. Fisher, 4 Duer, 1; Commer- 
cial Bank of Buffalo v. Kortright, 22 Wend. 
348. Nothing more was required to be done 
by Laflin or needed to enable Britton to 
make his title complete. And Laflin could 
have compelled Britton to register the trans- 
fer. If Laflin had proceeded agamst Britton, 
he could have forced him to have accepted a 
transfer of the stock in his own name or in 
the name of some person capable of taking 
and holding the same. Maxted v. Paine, L, 
R. 6 Exch. 132. It would have been no 
answer to Laflin for Britton to have said, 
"I bought this stock, not for myself, but for 
the bank." Laflin could have rejoined, "You 
purported to act for yourself; I supposed 
you were so actmg, and you had no author- 
ity, and could have had none, to act for the 
bank." 

It is held in England, under the companies 
act, that the transferrer of shares is liable 
to be treated as a stockholder until he trans- 
fers to one who is in law capable of holding 
and liable in respect of the shares, and whose 
purchase is registered, unless, perhaps, where 
the neglect to register is entirely the fault 
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of the corporation or its officers. Fyfe's Case, 
4 Ch. App. 768; Lowe's Case, L. K. 9 Eq. 
589; Shropshire Union Railways & Canal 
Co. V. Queen, L. R. 7 H. L. 496, 513; Mc- 
Euen V. West London Wharves, etc., Co., 6 
Ch. App. 655; Weston's Case, 5 Ch. App. 614, 
620; Gooch's Case, 8 Ch. App. 266; Gilbert's 
Case, 5 Ch. App. 559; Master's Case, 7 Ch. 
App. 292; Nickalls v. Merry, L. R. 7 H. L. 
530; Symons' Case, 5 Ch. App. 298; Her- 
itage's Case, L. R. 9 Eq. 5. 

Assuming, without deciding, that this prin- 
ciple applies in all its force under the nation- 
al banking act, if Laflin had sold to an in- 
fant, his liability would remain, notwith- 
standing the transfer was registered. Nick- 
alls V. Merry, L. R. 7 H. L. 530; Symons' 
Case, 5 Ch. App. 298. If he had sold to the 
bank, he would remam prima facie, if not 
actually, liable, if the bank should so elect 
And if the seller of shares remains liable 
under the national banking act until there 
is a registered valid transfer— that is, until 
some person succeeds to the stock who is 
capable of holding it and liable in respect to 
it— this principle will not make Laflin liable 
under the facts of the present case. Here 
the transfer was registered, but Britton, in- 
stead of registering it in his own name, as 
it was his duty towards Laflin to do, regis- 
tered it m his name as "trustee," without 
Laflin's knowledge. But the act (Rev. St. 
§ 5152), authorizes the holding of stock by a 
trustee. If Laflin, in order to relieve him- 
self of liability, is boimd to see the transfer 
of the stock registered, the registry actually 
made would not charge him with construc- 
tive notice that the bank was in reality the 
cestui que ti-ust. 

Britton is responsible personally, inasmuch 
as he had no authority to act for the bank, 
and as there is no cestui que trust who is 
liable. He is liable for the unauthorized in- 
vestment and use of the trust money of 
the bank, and can be compelled to refund it. 
Great Eastern Railway Co. v. Turner, 8 
Ch. App. 149. If it becomes necessary to 
assess the stockholders, he will be estopped 
to say that he is not individually responsible, 
since he was not acting by authority of any 
cestui .que trust capable of taking and hold- 
ing the shares. If the sale of this stock had 
been registered to Britton individually, it is 
clear that Laflin would not have been liable 
to the bank or its creditors; and, as the mat- 
ter now stands, the bank and its creditors 
have every right and remedy against Brit- 
ton which they would have had if the shares 
had been transferred to him individually in- 
stead of to him as "trustee." 

Our third proposition is that Laflin is not 
liable because the money received for the 
stock was unlawfully taken by Britton from 
the .bank. The reason for this conclusion is 
that Laflin parted with value— with his 
shares, with his power of control over them, 
and the right to sell them to others— and had 
no notice at or prior to the consummation of 
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the ti-ansaction tliat Britton was acting ultra 
vires, and intended to misappropriate tlie 
funds of the Dank. K lie had dealt directly 
with the hank, or if he or his agent had 
Icnown what took place inside the counter 
hefore the transaction with Britton had heen 
completed, he would have heen liable. 

It is urged by the receiver's counsel that 
Laflin had constructive notice. Mr. Shields, 
in his argument, bases Laflhi's liability on 
the proposition that, being a shareholder hi 
the bank, he is charged with constructive no- 
tice of the condition of the bank, and of what 
was done by the president in violation of 
law and of his official duty in respect of 
these shares. I admit that if , hi a transac- 
tion directly with the bank, he had received 
moneys to which he was not entitled, he 
could be made to pay back the same, irre- 
spective of the question of knowledge on his 
part. Curran v. Arkansas, 15 How. [56 U. 
S.] 304; Eailroad Co. v. Howard, 7 Wall. 
[74 U. S.] 392. But it is to be remembered 
in this case that Laflin is sought to be made 
liable hi respect of the sale and transfer of 
his shares, which sale and transfer he had 
the perfect right to make, If he acted bona 
fide; and he has the same right to sell his 
shares to another shareholder that he would 
have to sell them to a person not a share- 
holder. Even directors have the right to 
make a bona fide sale of their shares, and 
thus get rid of liability, if they pursue the 
articles or charter, and take no advantage 
of then: position and commit no fraud. Gil- 
bert's Case, 5 Oh. App. 559; IDx parte Little- 
dale, 9 Oh. App. 257. And shareholders, in 
the exercise of their right to transfer shares, 
are not bound, It seems, to take notice of ir- 
regularities on the part of the directors in 
respect to the transfer of shares. Bargate v. 
Shortridge, 5 H. L. Cas. 297, 323; Taylor v. 
Hughes, 2 Jones & L. 24; Ex parte Bagge 
(In re Northern Coal Min. Co.) 13 Beav. 162. 
Nor are directors, it seems, much less share- 
holders, in the transfer of their stock, bound 
to take notice of the books of account of the 
company. Cartmell's Case. 9 Ch. App. 691; 
Hill V. Manchester & S. Waterworks Co., 2 
Nev. & M. 573; 5 Barn. & Adol. 874; Haynes 
V. Brown, 36 N. H. 56§. 

We are of opinion, therefore, that the sale 
and transfer of the stock, as between Laflin 
and Britton, was complete as soon as the 
stock was delivered, assigned in blank, with 
the power to transfer, and payment received; 
and that what Britton, without Laflin's 
knowledge, afterwards did, although on the 
same day, in transferring the shares to him- 
self as trustee for the bank, and in reim- 
bursing himself out of the funds of the bank, 
could not retroact upon Laflin, whose status 
had already been fixed, and whose rights had 
already been acquired. Bank of America v. 
McNeil, 10 Bush, 54, 58. 

Mr. Henderson's argument for the receiv- 
er went mainly upon the ground that Laf- 



lin was chargeable, through Mr. Girault, 
with constructive notice of Britton's wrong- 
ful acts in the purchase of these shares, 
and in the use of the bank's money to reim- 
burse himself therefor. 

This argument rests upon these proposi- 
tions: That the sale was not complete until 
the transfer was registered; that, in mak- 
ing the transfer, Girault, although acting un- 
der Britton's directions, was solely Laflin's 
agent (b;^ virtue of his inserting his name in 
the blank power of attorney); and that, in- 
asmuch as Girault knew of Britton's acts in 
directing the transfer for the benefit of the 
bank, and in paying himself for the pur- 
chase money out of the general means of 
the bank, the law imputes this knowledge to 
Mr. Laflin. The first branch of this propo- 
sition is inconsistent with the one which we 
have above attempted to maintain, viz., that 
the transaction between Laflin and Britton 
was complete without registration of the 
transfer, and that it is equally complete as 
'to the bank, unless the bank had some valid 
reason for refusing to register the transfer. 
Britton had the right to register the pur- 
chase in his own name. He was in good 
credit with the bank, and in the community. 
He was not then known to be insolvent— in- 
deed, it is not shown by the proofs that he 
is now insolvent. Laflin could have compel- 
led him to register the transfer in his own 
name. In the eye of the law, the transfer 
to Britton as "trustee" is a transfer to Brit- 
ton individually; for, as above shown, Brit- 
ton could not set up his ultra vires acts to 
defeat his personal responsibility. Ashhurst 
V. Mason, L. B. 20 Bq. 225; Bx parte Little- 
dale, 9 Ch. App. 257. If Laflin had a com- 
pleted right, immediately on receiving pay- 
ment for the shares, to have Britton regis- 
ter the transfer of the shares, and if, im- 
mediately on such payment, Britton had the 
right to register the transfer to himself, and 
if the bank could not have resisted Laflin's 
application to compel a registration of the 
transfer to Britton, it is obvious that notice 
subsequently received by Laflin personally, 
or through an agent, would be immaterial. 

If this view is sound, it is unnecessary to 
decide the further question, whether Girault, 
in consequence of his relations to Britton, 
and the fact that he acted as his servant, 
and implicitly obeyed his directions, is to 
be regarded, in making the formal act of 
transfer on the books, as the agent of Laflin, 
in such sense that knowledge acquired "by 
him from Britton is to be imputed to Laflin. 
It deserves consideration, whether, under 
tSe circumstances, Girault was Laflin's 
agent, so as constructively to affect Laflin 
with notice of what was being done, not in 
the necessary or lawful execution of his au- 
thority, but in violation of that authority, 
and in hostility to his rights, as well as those 
of the bank. These are the positions taken 
by Mr. Slayback, in Mr, Laflin's behalf, and 
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tliey certainly have great force. For, in 
this view, if the name of some one outside 
the banic, having no Iinowledge of what was 
going on inside the hant, had been filled in 
by Britten as the attorney to malie the trans- 
fer, or if Britton had filled in his own name, 
Laflin would not be liable. It is Certainly 
extremely narrow ground to make Laflin's 
liability depend upon the accident whose 
name shall be used to make the formal trans- 
fer, and upon what knowledge of the interior 
working of the bank such person itfay hap- 
pen to possess, especially in view of the 
custom to transfer stock in blank through 
many hands before any registry is made. 

It is strongly urged at the bar by Mr. Hen- 
derson, for the receiver, that the forego- 
ing views of the right of the shareholder to 
transfer his shares will have the effect to 
permit transfer to persons not able to re- 
spond to the double liability imposed on 
shareholders, and thus work an injury to 
the solvent shareholders and to creditors. 
But we must hold to the absolute right of' 
the share-owner to transfer his stock in good 
faith, or the alternative that the directors 
may have the right to refuse their assent to 
such transfer, thus putting a shareholder 
iii their power. Not a syllable can be found 
in the banking act giving the directors such 
a power; while, on the other hand, the right 
to transfer shares is expressly recognized. 
If it is desirable for the security of the share- 
holders or creditors that the existing mem- 
bers should, 'through the directors, have a 
veto on the right of a shareholder to trans- 
fer his shares, such a power must be plainly 
conferred. It has not been given, and can- 
not, therefore, be held to exist. 

It is proper to remark, in order to preclude 
erroneous inferences from the views here 
maintained, that it Is probable that the un- 
restricted right of transfer has reference 
to transfers in solvent and going concerns, 
and is not intended to enable shareholders 
to escape from liability where the associa- 
tion has' committed an act of insolvency, or 
has ceased to be a going concern. Allin's 
Case, L. R. 16 Eg. 449, per Lord Chancellor 
Selbome; Chappell's Case, 6 Ch. App. 902. 
While we maintain the right of a sharehold- 
er dispose of his shares absolutely, by an 
out-and-out sale and registered transfer, and 
thus escape liability, provided the sale is 
made bona fide, and the purchaser is in law 
capable of assuming the liabilities of the 
transferrer, yet this does not involve the 
right to transfer shares for a fraudulent 
purpose, or under circumstances which the 
ti-ansferrer knows will make the transfer, 
if it is sustained, work a fraud upon the 
other shareholders, or upon the creditors of 
the bank. 

The result is, that there must be a decree 
dismissing the bill as to Laflin, and as the 
bill is not framed for separate relief against 
Britton, dismissing the same as to him also, 
but without prejudice. Bill dismissed. 



[NOTE. An appeal was then taken by the 
complainant to the supreme court, where the 
decree was affirmed in an opinion by Mr. Jus- 
tice Field, who said that shares in a national 
bank are salable and transferable at the will of 
the owner, and are in that respect Hlie other 
personal property. The bank can only prescribe 
rules for its own protection against fraudulent 
transfers, or such as may be designed to evade 
the just responsibility of a stockholder. No 
rules can be enforced which clog the transfer 
with useless restrictions, or make it dependent 
upon the consent of the directors or other stock- 
holders. As between Laflin and the broker, the 
sale was consummated when the certificate, witti 
the blank power of attorney indorsed, was deliv- 
ered to the latter, and the money received from 
him. Laflin acted in perfect good faith, and ttte 
whole transaction, as far as he was concerned, 
was free from any imputation of fraud. The 
book-keeper, Girault, was not the agent of Laflin, 
and his knowledge cannot be imputed to the lat- 
ter. 103 TJ. S. 800.] 

NOTE. How far receiver of an insolvent cor- 
poration represents both creditors and stodc- 
holders: Gillet v. Moody, 3 Comst. [3 N. Y.l 
479, 488; Talmage v. Pell, 7 N. Y. 328; Ex 
parte Ginger, 5 Ir. Ch. 174. The assets of an 
insolvent corporation are a fund for the pay- 
ment of its debts. If tfciey are held by the cor- 
poration itself, and so invested as to be subject 
to legal process, they may be levied on by such 
process. If they have been distributed among 
stockholders, or gone into the hands of others 
than bona fide creditors or purchasers, leaving 
debts of the corporation unpaid, such holders 
take the property charged with the trust in fa- 
vor of creditors which a court of equity will en- 
force, and compel the application of the proper- 
ty to the satisfaction of their debts. This has 
been often decided, and rests upon plain princi- 
ples. Curran v. Arkansas, 15 How. [56 U. S.l 
304: Wood^v. Dummer [Case No. 17,944]; 
High tower Y. Dozier, 8 Ga. 487; New Albanv 
V. Burke, 11 Wall, [78 U. S.] 96; Burke v. 
Smith, 16 Wall. [83 XJ. S.] 390; Sawyer v. 
Hoag, 17 Wall. [84 U. S.] 610; Upton v. Tribil- 
cock. 91 TJ. S. 45; Sanger v. Upton. Id. 56; 
Martin v. Zellerbach, 38 Cal. 301; Railroad Co. 
V. Howard, 7 WstU. [74 U. S.] 392. Ur. Jus- 
tice Story says: "On the principle that the 
capital stock was a trust fund, it is clear that it 
might be followed by the creditors into the hands 
of any person having notice of the trust attached 
to it; that as tc the stockholders themselves 
there can be no pretence to say that both in law 
and in fact they were not affected by the most 
ample notice." Wood v. Dummer, supra. 

"A purchase by a company of their own shares 
is not a legal transaction (it is ultra vires), un- 
less there is a clear, distinct, undoubted, and 
special authority (in the articles of association) 
authorizing them to do so." Gifl"ard, lord jus- 
tice, in He London, etc., Exch. Bank (1870) 5 
Ch. App. 444, 452; Id. 707; Great Eastern 
Railway Co. v. Turner, 8 Ch. App. 149; Hope 
V. International Financial Society, 4 Ch. Div. 
327. See, also, Carrier v. Lebanon Slate Co., 
56 N. H. 262. where it is said by the court: 
"The funds of an insolvent corporation cannot 
be taken to buy in a portion of its capital stock, 
at the expense of its remaining stockholders. 
It would be grossly inequitable to the other 
stockholders, and a fraud upon the creditors. 
* * * But, assuming that this corporation, 
on March 17th, 1869 (the date when the stock- 
holders voted to release a stockholder from his 
subscription) was solvent, it becomes material 
to inquire whethei the corporation could lawfully 
purchase of Liscomb one hundred shares of its 
capital stock, the assessments uiwn which he had 
been unable to meet. In Salem Mill Dam v. 
Ropes, 6 Pick. 23, it is laid down that *no vote 
or act of a corporation can enlarge its chartered 
authority, either as to the subject on which it is 
intended to operate, or the persons or property 
of the corporators. If created with a fund lim- 
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ited by the act, it cannot enlarge or diminish tliat 
fund but by license from the legislature; and, 
if the capital stock is parcelled out into a fixed 
number of shares, this number cannot be 
changed by the corporation itself.' *' Compare 
with the foregoing, the following: Ex parte 
Holmes, 5 Cow. 426, 434; Taylor v. Miami Ex- 
porting Co., 6 Ohio, 218; Robison v. Beall, 26 
Ga. 17; Hartridge v. Rockwell, R. M. Charlt, 
260; Cooper v. Frederick, 9 Ala. 738; Williams 
V. lavage Manufg Co., 3 Md. Ch. 418, 452; 
jC5iilIicothe Branch of State Bank of Ohio v. Fox 
[Case No. 2,683]; City Bank of Columbus v. 
Bruce, 17 N. Y. 507; Ang. & A. Corp. § 159; 
Schouler, Per. Prop, (1st Ed.) p. 622; Green's 
Brice, Ultra Vires, p. 99, note. 

If the officers of a corporation illegally and 
ultra vires invest its money in stock in the name 
of a trustee, this is an unauthorized investment 
of trust moneys, but the cestui que trust may 
have the benefit of the purchase if he elects, 
or may repudiate it. Great Eastern Ry. Co. v. 
Turner, 8 Ch. App. 149; Ashhurst v. Mason, L. 
R. 20Eq.22o. „^ ^ „ 

Sale and transfer of shares by a trustee or 
executor: Duncan v. Jaudon, 15 yvall. la^ U. 
S.] 165; Brewster v. Sime, 42 Cal. 139; Bay- 
ard V. Farmers', etc., Bank, 52 Pa. St. 232: Al- 
bert V. Mayor, etc.. 2 Md. 159; Shaw v. Spen- 
cer, 100 Mass. 382; Sturtevant v. Jaques, 14 
Allen, 525. The provisions in the companies 
acts as to transfer of stock, have reference to 
the transfer in solvent and "going concerns, 
and are not intended to enable shareholders to 
escape from liability when the company has 
ceased to be a going concern. Allin's Case, L. 
R. 16 Eq. 449, per Lord Chancellor Selbome; 
Chappell's Case, 6 Ch. App. 902. 

A bona fide out-and-out registered transfer- 
no trust for transferrer existing— relieves trans- 
ferrer, if no fraud is committed and the arti- 
cles are pursued. Master's Case, 7 Ch. App. 
292; Gilbert's Case, 5 Ch. App. 559; Weston s 
Case, 4 Ch. App. 20. Must be a complete and 
valid transfer and registration of transfer, where 
required by charter or articles of association, to 
vest the shares in the transferee so as to release 
the transferrer. McEuen v. West London 
Wharves, etc., Co., 6 Ch. App. 655. When the 
sale is complete and the transfer is left with the 
officer of the company for re^stration, but never 
registered through the laches of the company s 
officers. The transferrer is not liable. Fyfes 
Case, 4 Ch. App. 768; Lowe's Case, L. R. 9 
Eq. 589. Duty to re^ster valid transfer: Gil- 
bert's Case, supra; Weston's Case, supra; 
Bank v. Lanier, 11 Wall. [78 U. S.] 369. 

A director may transfer his shares. If he 
transfers when a call is due, contrary to stat- 
ute, and the transfer is registered, it is not in- 
valid—the transferee becomes the shareholder, 
and the director is liable to the company for any 
loss occasioned by the transfer. Ex parte Little- 
dale, 9 Ch. App. 257. Where the charter pro- 
vides that "stock shall be transferable only on 
the books of the bank," an assignment and de- 
livery of shares vests an equitable title only un- 
til the stock is transferred on the books of the 
bank, and an equitable assignment is subject 
to the rights of the bank under its charter; 
and where the charter gives the bank a lien for 
the debt of the owner of the shares, the right of 
the bank is superior to the rights of the unreg- 
istered transferee of the stock. Union "Bank v. 
Laird. 2 Wheat [15 U. S.] 390; Webster v. Up- 
ton, 91 U. S. 65, 71; s. p. Black v. Zacharie, 3 
How. [44 U. S.] 483, where the question arose 
between equitable assignee and attaching cred- 
itor of the seller. The provision requiring trans- 
fers on the books of the bank is for the benefit 
of the bank and bona fide purchasers. An as- 
signment without transfer on books of bank is 
good between the parties and attaching cred- 
itors of the vendor with notice. Black v. Zach- 
arie, 3 How. [44 U. S,] 483, 513; Bank of Com- 
merce's Appeal, 73 Pa. St 59; State v. New Or- 
leans Glislight Co., 25 La. Ann. 413; Ross v. 
Southwestern R. Go., 53 G^. 514; Brown v. 



Adams [Case No. 1,986]; Smith v. American 
Coal Co., 7 Lans. 317; Grymes v. Hone, 49 
N. y. 17; Bank of America v. McNeil, 10 Bush. 
54; Fisher v. Essex Bank, 5 Gray, 373; Boyd 
V. Rockport Steam Cotton Mills, 7 Gray, 400; 
Williams v. Mechanics' Bank [Case No. 17,727]; 
Turnpike Co. v. Bulla, 45 Ind. 1; Moore v. 
Bank of Commerce, 52 Mo. 377; Ang. & A, 
Corp. (10th Ed.) §§ 534, 535. 

In Bank v. Lanier, 11 Wall. [78 U. S.] 369, 
it was held that the owner of shares in a nation- 
al bank may transfer the same by a delivery 
of tiie certificates, and the transferee may com- 
pel the bank to transfer and enter the shares 
on the books. The duty of the bank to make 
transfer is a corporate duty, and it is liable if 
it refuses to perform it. Where the certificates 
provided that the shares were transferable on 
the books of the bank, in person or by ^ittorney, 
only on surrender of the certificates, if the bank 
transfers the stock without the surrender of the 
certificates, it is liable to a subsequent purchas- 
er of iiie stock who obtained and held the certifi- 
cates, and who bought without notice of the pre- 
vious sale, and who, if he had examined the 
books of the bank, would have seen that his ven- 
dor had previously sold and transferred the stock 
on the books of the bank. "Whoever in good 
faith buys the stock and produces to the corpo- 
ration the certificates, regularly assigned, with 
power to transfer, is entitied to have the stock 
transferred" — even if the transferrer is the debt- 
or of the bank. Id. 

Transferee must be liable.— Mr. Heritage 
owned one hundred shares of stock in the Mer- 
chants' Company, which he directed his broker 
to sell, and the shares were sold in the ordi- 
nary way to a firm of stock jobbers on the stock 
exchange, as to whose liability see Maxted v. 
Paine, L. R. 6 Exch. 132. The jobbers report- 
ed one Hankey as the purchaser. Heritage exe- 
cuted a transfer of the shares to Hankey, and 
the company registered the transfer. On the 
ground that Hankey had not accepted the shares, 
the court removed his name from the register of 
shareholders, and subsequentiy held that Heri- 
tage was liable as a stockholder. Lord Romilly, 
master of the rolls, said: "If shares are once 
taken properly and bona fide by a person, those 
shares remain the shares of the person who took 
them from the company, and cannot be altered, 
except by a declared forfeiture, or by some valid 
transfer from the person who took them to some 
other person. * * * It is no doubt a very 
hard matter for n man not to have got rid of his 
shares when he has taken every step that de- 
pended on him for the purpose; but it necessa- 
rily follows that if he has not duly transferred 
the shares, they remain in him. * * * The 
court has determined that no valid transfer was 
made from Mr. Heritage, and, therefore, Mr. 
Heritage remains the shareholder. His name is, 
therefore, properly on the list of eontributories, 
and I cannot remove it. * * * But I am 
asked to strike ofE the name of Mr. Heritage, 
the result of which would be simply to cancel 
the shares. I do not find any case in which any- 
thing of the kind has ever been done, and I am 
at a loss to understand on what principle it could 
be done." In re Slerchants' Co. (Heritage's 
Case, 1869) L. B. 9 Eq. 5; s. p. Symons' Case, 

5 Ch. App. 298, 300. 

. Mode of transfer. — Mere delivery, without as- 
signment of certificates of stock, by one in whose 
name the stock stands, though for value, will not 
give a legal titie. Title can only be obtained by 
a transfer of the shares into the name of the 
transferee; "and, perhaps, also," says Lord 
Hatherley, "but I think iiat has not been quite 
decided, it may be necessary that he should ob- 
tain a re^stry" on the books of the corporation. 
Shropshire Union Railways & Canal Co. v. The 
Queen, L. R. 7 H. L. 496, 513. But delivery 
of stock certificates with blank transfers will 
entilje bona fide vendee to have the transfer 
registered. In re Tahiti Cotton Co. (Ex parte 
Sargent) L. R. 17 Eq. 273; German Union Bldg, 

6 Sav. Fund Ass'n v. Sendmeyer, 50 Pa. St 
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67; Leavitt v. Fisher, 4 Duer, 1. The directors 
cannot refuse to register a bona fide transfer of 
stock unless power to do so is given them in the 
articles of association. Weston's Case, 4 Ch. 
App. 20. Although there is a provision requiring 
directors' assent to a teansfer of the shares, this 
discretion must be exercised in a reasonable 
manner, and they must have some valid reason 
for refusing to register a transfer. Nation's 
Case, Ir. R. 3 Eq. 77; Fyfe's Case, 4 Oh. App. 
768, 769, note; Lowe's Case, L. R. 9 Eq. 589; 
Allin's Case, L. R. 16 Eq. 449; Ex parte Pen- 
ney, 8 Ch. App. 446. And even where the di- 
rectors have express authority to refuse to reg- 
ister a transfer, if the transfer is colorable and 
the transferrer procures the registration of the 
transfer by deceiving the directors, he may, not- 
withstanding tile sale and registry, be treated 
as the owner of the shares when the corporation 
is wound up. In re Imperial, etc., Ass'n, I». R. 
9 Eq. 223; Kintrea's Case, 5 Ch, App. 95- 

An infant cannot become purchaser and trans- 
feree of shares so as to relieve transferrer of lia- 
bility as a shareholder (Nicltalls v. Slerry, L. R. 
7 H. L. 530). even although the transfer to the 
infant be registered (Symons' Case, 5 Oh. App. 
298; Weston's Case, Id. 614); but if the infant 
does not repudiate the transfer on coming of age, 
he may become liable though holding as trus- 
tee for another (Mitchell's Case, L. R. 9 Eq. 
363). "The original shareholder remains a 
shareholder, even in eases where he is entirely 
innocent of the transaction, and not aware that 
the shares were being transferred to an infant." 
Lord Chancellor Hatherley, Weston's Case, 5 
Oh. App. 614, 620- But a subsequent registered 
transfer by the infant to an adult may relieve 
the original seller. Gooch's Case, 8 Oh. App. 
266. A director who took ,^ stock in the name 
of his infant children held liable as a contributo- 
ry: Ex parte Wilson, Id. 45. Transfer of 
shares to a pauper, or man of straw: In re Im- 
perial, etc., Ass*n, L. R. 9 Eq. 223; Maxted v. 
Paine, L. R..6 Exch. 132. Liability under the 
English companies act of 1862 (section 38) of 
past members to contribute on the winding up 
of the company; Helbert v. Banner, L. R. 5 EC. 
L. 28. 

See reference to principal case and criticism 
upon it in Thompson on Liability of Stockhold- 
ers — a valuauie essav on the subject treated — 
published since the foregoing was written. 



JOHNSON (LITCHFIELD v.). See Case No- 
8,387. 



Case No, 7,394. 

JOHNSON V. McCULLOUGH et al. 

[The ease reported under above title in 4 Fish. 
Pat, (^as. 170, is the same as Case No. 7,401,] 



Case No. 7,395. 

JOHNSON V. The M'DONOUGH, 

[Gilp. 101.] 1 

District Court, E. D. Pennsylvania. Oct. 2, 
1829, 

Lien for Whabfage — Removal of Vessel. 

1. A wharfinger has a Hen on a vessel for 
wharfage. 

[Cited in Packard v. The Louisa, Case No. 10,- 
652; The Kate Tremaine, Id, 7,622; Ex 
parte Easton, 95 U. S. 76; Hubbard v. 
Roach, 2 Fed- 394.] 

[Cited in Brookman v. Hamill, 43 N. T. 563.] 

2, If a vessel is removed from a wharf secret- 
ly or wrongfully, and afterwards brought back 

1 [Reported by Henry D. Gilpin, Esq.] 



without fraud or force, the lien of the wharfinger 
is revived, 

3. Where the marshal levies on, but does not 
keep actual possession of a vessel, which had 
been removed from a wharf without the knowl- 
edge of the wharfinger, and she is subsequently 
returned to the same wharf, the wharfinger is to 
be paid his previous wharfage, out of the pro- 
ceeds of a sale under the execution, made subse- 
quent to her return. 

On. the 1st May, 1829, suit was brought by 
the United States of America, against James 
Coulter and John Coulter on a custom house 
bond for the payment of duties. On the 
18th of May, judgment svas rendered for the 
United States, and on the 21st May, a writ of 
fieri facias issued. On the 2d October, the 
mai-shal retm-ned the writ, and brought into 
court the proceeds of the sale of the schooner 
M'Donough, which he had levied upon as the 
property of James and John Coulter. On 
the same day Joseph Johnson filed his peti- 
tion, praying that the sum, due to him for 
the wharfage of the schooner, might be paid 
out of the funds brought into court by the 
marshal. 

HOPKINSON, Disti-iet Judge. The facts 
of this case appear by the evidence to be 
these. On the 3d December, 1828, the 
schooner M'Donough was put at the wharf 
of Joseph Johnson, the petitioner, by her own- 
er James Coulter, and remaii^ed there imtil 
the 15th April, 1829, when she was removed 
to another wharf by Israel Coulter the broth- 
er of James. This removal was made with- 
out the consent or knowledge of Johnson, 
and at dinner time, when the persons usually 
about the wharf were absent. Johnson, on 
being informed of the removal, immediately 
complained of it to James Coulter, who had 
before assured him that the vessel should 
not be removed, until the wharfage was 
paid. James Coulter replied to his com- 
plaint, that Israel Coulter had no right to 
take her away, and tliat he would have her 
brought back. She was brought back on the 
2d June, 1829. On the 21st May, 1829, a 
writ of fieri facias, issued on a judgment 
against John and James Coulter, at the suit 
of the United States, was delivered to the 
marshal, who proceeded with it to the 
schooner, then lying at the wharf to which 
she had been removed; he went on board the 
schooner, and, as he says, executed his writ 
by a levy on her. The schooner was at this 
time stripped of her rigging, which had been 
done after her removal from Johnson's 
wharf; she was entirely shut up, and had 
nobody on board of her. The marshal put 
no pei'sbn in charge of her, but left her as he 
found her, though he says a Mr. Burton told 
him he had a person to watch other vessels, 
who should also take charge of this schoon- 
er. Whether Mr. Burton performed this 
promise or not, the marshal never inquired, 
nor do we know. From other facts in the 
case we should infer that he did not. The 
marshal made no further proceeding on his 
writ, in consequence of his being inform- 
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ed that Coulter had sold her before the 
writ issued, but he further says, that he 
did not abandon his levy. Did he, how- 
ever, preserve his possession? I think he 
did not. On the 2d June, nearly two 
weeks after this proceeding under the fieri 
facias, the schooner was brought back to 
Johnson's wharf, without any prevention 
or objection on the part of the marshal, or 
of any person he may have supposed had 
charge of her. She was afterwards sold by 
the marshal at Johnson's wharf; the pro- 
ceeds of the sale are now in court; and Jo- 
seph Johnson claims to be paid out of them 
for his wharfage from December, 1828, to 
April, 1829; that which^Tvas due for the see- 
. ond lying at his wharf being satisfied. On 
the other hand the United States claim the 
whole of the proceeds towards the satisfac- 
tion of their judgment 

It was long since decided in this court by 
Judge Peters, that wharfage is allowed out 
of proceeds, as the wharfinger might detain 
the ship until payment; in other words, that 
a wharfinger has a lien on the vessel for his 
wharfage. Judge Story, in the case of Ex 
parte Lewis [Case No. 8,310], has recognized 
and affirmed this principle. In this case it 
has not been questioned, but it has been in- 
sisted by the district attorney that the lien 
was lost, by the loss of the possession of the 
schooner. It is certainly true that when the 
possession of a chattel is voluntarily given 
up, or other security is taken for the debt, 
the lien is abandoned. But this act, like ev- 
ery other, must be coupled with the will and 
intention of the party. Can I be said to part 
with an .article which is wrongfully taken 
from me, without my knowledge or consent? 
And if I afterwards regain my possession, 
without any wrong to another, am I not re- 
stored to my original rights? Whether I 
may retake the possession by my own au- 
thority is another question, and even that 
seems to have been allowed in the case of 
Rosse V. Bramsteed, 2 Rolle, 438, provided it 
be done on fresh pursuit. I admit that the 
consent to the change of possession may be 
given, and will be as efiEectual after as before 
the removal; and fmther that such consent 
may be inferred frem the conduct of the par- 
ty, as well as by direct evidence. If, in this 
case, Joseph Johnson had made no complaint 
of the taking away of the schooner, until she 
was levied upon, it would have warranted 
a belief that he acquiesced in It; but, on 
the contrary, he made immediate complaint, 
and received a promise from James Coulto:, 
not of the payment of the wharfage, but of 
the return of the vessel to his wharf. What 
more could he do to repel the presumption of 
his assent to the act, or to show that he held 
to the body of the schooner as the security 
for his debt, and looked to no other? He 
could not take forcible possession of her; nor 
do I know of any legal process, by which he 
could have had her restored to him. If a 
possession Is gained wrongfully or fraudu- 

ISfed.oas.— 49 



lently it gives no lien; so if it be given for a 
special purpose, it cannot be applied tp an- 
other. The same equity requires that, if the 
possession be lost wrongfully or fraudulen^ 
ly, and be afterwards regained, without fraud 
or wrong, the lien shall be in force. In the 
case of Spring v. South Carolina Ins. Co., 
8 Wheat [21 U. S.] 268, it is expressly said 
by the court that an insurance broker is en- 
titied to a lien on the poHcy for premiums 
paid for his principal: and though he parts 
with the possession, if the policy afterwards 
comes into his hands again, his lien is re- 
vived and will be protected, unless the man- 
ner of his parting with it had manifested an 
intention in him altogether to abandon such 
lien. The parting with possession was vol- 
untary. In the case of U. S. v. Barney 
[Case No. 14.525], Judge Winchester says, a 
lien is a tie, hold, or security upon goods or 
other things which a man has in his cus- 
tody, till he is paid what is due on them. 
From this definition, he adds, it is apparent 
that there can be no lien where the property 
is annihilated, or the possession parted with 
voluntarily and without fraud. He quotes 
Chapman v. Derby, 2 Vem. 117, and Ex 
parte Ockenden, 1 Atk. 234. In Montagu 
on Liens (page 19), it is said if an innkeeper 
suffer the horse of his customer to be taken 
away, and the horse is, on some future oc-* 
casion, brought to the inn, the lien does not 
revive. In the same book and page it is 
said, that if an insurance broker parts with 
the possession of a policy upon which he has 
a lien, and afterwards, upon hearing reports 
not favourable to the circumstances of his 
principal, he obtains from him the policy un- 
der pretence of receiving the average, it has 
been decided that his lien revives. This is 
going very far indeed beyond the decision in 
the case of Spring v. South Carolina Ins. Co. 
[supra], and beyond what is necessary for 
our case. In the case of Levy v. Barnard, 
2 Moore, 34, it is said: "It seems that if a 
broker part with a policy, his lien revives 
upon its being returned to him." 

Such is the uniform doctrine of the deci- 
sions upon this point, and no ease has been 
produced or found on my examination, in 
which a wrongful or fraudulent disposses- 
sion of the article would so destroy the lien, 
as that it would not revive on a subsequent 
honest regaining of the possession. The loss 
of the possession in this case was certainly 
not by the consent or intention of Joseph 
Johnson; nor did he, by any subsequent 
agreement or act acquiesce in it. The only 
circumstance relied on to prove his assent is 
the length of time; but what could he do. In 
that period, to show his dissent, more than 
he did? It was returned to him without 
'aiiy wrong or fraud on his part; and by the 
same person who had taken it away, and 
probably for the very purpose of making it 
liable to his claim. I am therefore of opin- 
ion he is entitied to the payment of the 
wharfage due to him, out of the proceeds 
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of the sale of the schooner. It is proper to 
add, that there is much uncertainty and ob- 
scurity about this levy; or, at least, about 
any actual possession of the property by the 
marslial, or what his intentions were in re- 
spect to it, after he was informed that Coul- 
ter had sold it. He suspended all further 
proceedings, and seems to have had no cus- 
tody or care of it afterwards; until he ac- 
tually sold it at Joseph Johnson's wharf. If 
the marshal had taken a clear possession of 
the vessel, and thereby divested Coulter of 
the possession; and the latter had after- 
wards fraudulently and wrongfully taken her 
«Jid returned her to Johnson's wharf, in vlo 
lation of the right and possession obtained 
in her by the marshal, it would have pre- 
sented a different question, on which I give 
no opinion. The case of Spring v. South 
Carolina Ins. Co., 8 Wheat [21 U. S.j 268, 
will be found to bear, even on such a case, 
favourably to the claim of wharfage. 



Case ]Sro. 7,396a. 

JOHNSON V. McLAIN. 

[Hempst. 59.] i 

Superior Court, Territory of Arkansas, May, 
1828. 

Error. 
Where errors are committed, but the judgment 
on the whole record is right, it will not be dis- 
turbed. 

[This was an action by Thomas McLaln 
against Thomas W. Johnson.] 

Before JOHNSON, ESKHIDGE, and TRIM- 
BLE, JJ. 

OPINION OF THE COURT. This is a 
motion for a writ of error, with a supersede- 
as to a judgment obtained by McLain against 
Johnson in the Pulaski circuit court It ap- 
pears from the record of the proceedings in 
the court below, that Johnson, to an action 
of debt brought against him by McLain, ap- 
peared at the May term of said circuit court 
and med three pleas of payment In two of 
the pleas he avers that he paid the debt one 
day before it became due, and in the third 
plea he avers that he paid it on the day it 
became due. An issue was made up and 
tried by a jury, who returned a verdict for 
the plaintiff. The defendant in the court be- 
low then moved the court to arrest the judg- 
ment on the following grounds: first that the 
issue was immaterial; secondly, that the 
time from which the interest is to be paid, 
is not expressed in the verdict; thirdly, that 
the whole proceeding is irregular, informal, 
and illegal. The court sustained the motion 

1 [Reported by Samuel H. Hempstead, Esq.] 
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and arrested the judgment We cannot see 
the ground upon which the court arrested the 
judgment. The issue was not immaterial, for 
there was at least one good plea filed, upon 
which issue was taken, namely, the plea of 
solvit ad diem. From an inspection of the 
record, it is manifest that this plea was filed 
at the May term, before the jury rendered 
their verdict and no parol averment can be 
received to contradict the record. 

The second ground is equally untenable, for 
we are clearly of opinion that the verdict 
of the jury is substantially good. They find 
for the plaintiff the debt in the declaration, 
with interest and costs. It is evident that 
the jury intend to find interest from the 
time the note became due. After arresting 
the judgment the court awarded a repleader, 
and at the subsequent term of the court the 
following proceedings took place: "This day, 
appeared the parties by their attorneys, and 
the plaintiff's attorney moved the court for 
a judgment by default which motion the 
court overruled, whereupon the plaintiff's at- 
torney withdrew his demurrer filed to the de- 
fendant's plea, and moved the court to strike 
out the plea as for want of a plea, which 
motion the court sustained, and proceeded to 
render judgment for the plaintiff for the debt 
in the declaration, and the interest then due 
in damages and costs of the suit." We are 
here again at a loss to perceive the ground on 
which the comrt rejected the plea of the de- 
fendant But as the plea does not appear 
on the record, we are bound to presume that 
it was not such an one as the court should 
have received. But, admitting the court to 
have erred in the latter case in rejecting the 
defendant's plea, we are still of opinion it 
can have no influence in the decision of this 
case. The court at the previous term should 
have rendered judgment on the verdict of 
the jury, and not have arrested the judg- 
ment; by rendering judgment at the subse- 
quent term, that only was done which ought 
to have been done at the previous term. 

It is not material to the ends of justice 
whether the acts of the court proceed from 
good or bad reasons. The judgment it is 
true, is erroneous in not allowing to McLain 
interest on the debt at the rate of ten per 
cent per annum from the time the note be- 
came due until paid, but only giving Inter- 
est up to the time of rendering the judgment 
But this is an error of which the defendant 
in the court below has no right to complain. 
Motion overruled. 
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Case No. 7,396." 

JOHNSON V. MASON. 

[3 Oranch, O. O, 294.] i 

Circuit Court, District of Columbia. May 
Term, 1828. 

Slave — Bbinqing into District op Columbia— 
Fkbebom. 
If a slave be not brought into the county of 
"Washington for sale, nor to reside permanently, 
he is not entitled lO freedom under the Maryland 
act of 1796 (chapter 67). 

[This was a petition for freedom by the 
negro Louisa Johnson against Milo Mason.] 

THE COURT (nem. con.) was of opinion 
thatif the petitioner was not brought into this 
covmty for sale or to reside, she is not en- 
titied to freedom under the Maryland act of 
1796 (chapter 67), and that the act meant a 
permanent residence, a residence without ex- 
pectation of change. 

See the case of Jordan v. Sawyer [Case No. 
7,521], in this court at April term, 1823. 



Case KTo. 7,397. 

JOHNSON V. MAY et us. 

[16 N. B. R. 425.] a 

Circuit Court, D. Vermont. Nov. 7, 1877. 

Bankbuptot — ^HoMESTBAP— Fraud on Creditors. 

1. Where a certain sum is allowed by statute 
to be invested m a homestead, such sum may be 
put into an undivided part interest in a home- 
stead, and into premises to which others hold the 
legal title. 

[Cited in Re McKenna, 9" Fed. 35.] 

2. An insolvent, more than four months be- 
fore the commencement of proceedings in bank- 
ruptcy against him, furnished from his own prop- 
er^, towards building a homestead upon prem- 
ises which his wife had contracted to purchase, 
and which were subsequently conveyed to her, 
the sum of fourteen hundred dollars; Hdd, that 
such transaction was a fraud upon his creditors, 
and that the assignee was entitled to a convey- 
ance of the husband's interest in such homestead, 
less the amount he was authorized by law to 
invest in a homestead, and also to a conveyance 
of the balance of his interest for the benefit of 
creditors existing at the time of the investment. 

[Cited in Re Melvin, Case No. 9,406; Brecher 
V. Fos, 1 Fed. 274.] 

[Appeal from the district court of the Unit- 
ed States for the district of Vermont] 

[This was a suit by Nathan M. Johnson, 
assignee, against Dennis E. May and Emily 
B. May, his wife, to recover certain property 
interests.] 

WHEELER, District Judge. This is an 
appeal from a decree of the district court in 
bankruptcy, and has been heard by express 
request of the parties in the necessary ab- 
sence of the circuit justice and the ch:euit 
judge, with the approval of the circuit jus- 
tice, on bill, answers, replication, proofs, and 
argument of counsel. The defendants, husband 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reprinted by permission,] 
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and wife, built a house on land she had bar- 
gained for, at the price of four hundred and 
twenty-five dollars, and paid for in part from 
her separate means, and moved into it and 
occupied the' premises for a homestead. Soon 
afterwards she paid the balance due for the 
land, and took a deed of it to herself. Prom 
a careful examination of the items of the 
cost of the house shown in evidence, which 
amount to three thousand and eighty-three 
dollars and thirty-eight cents, and having re- 
gard to the testimony of witnesses who have 
examined it since it was built, and estimated 
its cost and testified to the estimates, and to 
the liability to overlook items, probably near- 
ly five hundred dollars should be added to 
which, in arriving at the true amount, the 
whole cost of the land and house is found to 
be four thousand dollars. Of this cost she 
furnished, including the payment for the 
land, from her separate property that came 
to her from her father's estate, directiy about 
nine hundred and eighty dollars. He had re- 
ceived from her two hundred dollars of her 
separate property, under an agreement to re- 
turn it to her, for which he had given her 
his note, and which he had in his hands at 
the time. He borrowed two hundred and 
twenty-five dollars, and secured payment of 
it by a pledge of a note that was her sepa- 
rate property, which has been paid by the 
maker of the note in part payment of it, 
which was used about building the house. 
And they raised, for the purpose of putting 
into the house, by a mortgage on the prem-, 
ises still outstanding, seven hundred dollars, 
and on a note of five hundred and fifty dol- 
lars, signed by both and a sinrety, about five 
hundred dollars, which note is still outstand- 
ing. These sums were used about building 
the house.. The balance of the cost of the 
house, about one thousand four hundred dol- 
lars, he furnished from his own property that 
had no connection with hers. 
The placing that propei-ty in the house on 
, that land, and the conveyance of the land 
to her afterwards with his consent, operat- 
ed to convey so much of his property to her. 
Bent T. Bent, 44 Vt. 555. When he placed 
the property there, he was so far insolvent 
that he had no right to convey any of the 
property that could be reached oy his cred- 
itors away from them to her.. He did not 
fully realize his condition, and she was not 
aware of it, but as a reasonably prudent 
man, he ought to have known that his prop- 
erty could not rightfully be taken for that 
purpose. The making it over to her in that 
manner was a fraud- upon the rights of his 
creditors, and the tiUe to it that she has got 
by it she holds as trustee for the benefit of 
the creditors. Bank of U* S. v. Lee, 13 Pefe 
[38 U. S.] 107; McLane v. Johnson, 43 Vt. 
48. She did not, however, lose any right 
she had to what was otherwise her own prop- 
erty by the transaction. Bank of U. S. v. 
Lee, supra. He has since gone into bank- 
ruptcy, individually, and as a ~ partner with 
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another, and the orator is the assignee. A 
claim for the two hundred dollars she let him 
have has been proved against his estate by 
her, and one for the two hundred and twen- 
ty-five dollars by the maker of the note who 
paid it, for her benefit. This bill is brought 
to reach his property that went into the 
house, to recover it for the benefit of the es- 
tate. 

It is objected in his behalf that he is not a 
proper party, because he has no intei-est, and 
that the bill should be dismissed as to him 
with costs. But the wife could not properly 
be sued alone. When the husband is not 
an adverse party, he should be joined with 
the wife in suits for or against her; when 
he is, a next friend should be. Porter v. 
Bank of Rutland, 19 Vt 410. Here the wife 
is none the less a wife, nor he any less a 
husband, because he is in bankruptcy, and 
he is not an adverse party to her, and was 
therefore necessarily and properly joined 
with her. So much of the house and land 
as she paid for directly with her separate 
property according to the laws of the state, 
as administered in courts of eguity, which 
must govern as to his property in this court 
as a court of equity, belongs to her as against 
the husband and his creditors, and of course 
as against the orator representing merely 
his creditors. Barron v. Barron, 24 Vt 375; 
Clark V. Peck, 41 Vt 145. The two hundred 
and twenty-five dollars came indirectly, but 
. not less actually from her separate property, 
and so tuuch of the house as that paid for 
belongs to her in the same way and for the 
same reasons. The letting him have the two 
hundred dollars by her did not create a debt 
that was like ordinary debts. After she let 
him have it, he had so much of her property 
in his hands with the mass of his. The note 
he gave her had no validity whatever as a 
note. Sweat V. Hall, S Vt 187; 2 Story, 
Bq. Jur. § 1370. It was merely some evi- 
dence of the transaction, which created a 
trust rather than a debt. "When he had put 
an equal or greater amount of property into 
the house and it had been conveyed to her, 
he had in effect returned the property, and if 
more, more with it to her. If not he had so 
much of her property in his hands, and she 
as much and more of his in hers, which 
would make like claims in favor of eacli 
against the other, that could, and under the 
bankrupt law should be set off against each 
other. Rev. St TJ. S. § 5073. The claims of 
the orator rest upon the rights of the credit- 
ore under that law. The transaction was 
more than four months before the proceed- 
ings In bankruptcy, and not in fraud of that 
law, nor was it as to that amount of the 
property that he put into the house fraudu- 
lent in fact as to the creditors. But it extin- 
guished her claim against him, and of course 
against the estate in the hands of the as- 
signee, on aecoimt of this money or the note 
given for it, and that and the one proved f o'r 
her benefit on account of the two hundred 



and twenty-five dollars also, should be re- 
leased. These two sums make the amount 
of her separate property put into the house 
about one thousand four hundred dollars, 
and substantially equal in amount to his that 
he put in. The mortgage of seven hundred 
dollars is unquestionably a charge upon the 
premises. The loan on her note, signed by 
him also with surety, having been made for 
the purpose of being put into the house as 
her propei-ty, may be made so in favor of the 
holder of the note. Frary v. Booth, 37 Vt. 
78- And probably in favor of the surety or 
the orator, if either should be compelled to 
pay it, or any part of it The husband be- 
ing in bankmptcy is not likely to pay it 
but is likely to be discharged from it and as 
between her and the orator it is just and 
equitable that it should stand as if actually 
made a charge upon the property, to be borne 
by the property. In this view, independent- 
ly of any homestead right she would hold 
the legal title to the premises, subject to the 
mortgage and this quasi charge, one-half for 
herself and the other half in trust for the 
orator, which half he would be entitled to 
have conveyed to him. But the husband had 
a lawful right, except as to existing cred- 
itors, to put not exceedhig five hundred dol- 
lars in value into a homestead, that could not 
be reached by subsequent creditors. Gen. 
St Vt p. 451, § 1; Id. p. 452, § 7. And he 
had the same right to put not exceeding that 
value into an undivided part interest in 
homestead premises, that he had to put it 
into a whole hiterest McClary v. Bixby, 3G 
Vt. 254; Danforth v. Beattie, 43 Vt 138. 
And into premises to which others ueld tiie 
legal title, as well as into those to which he 
held it Morgan v. Stearns, 41 Vt 398. 
And especially into these premises belong- 
ing to his w^e, in which he would have a 
life estate by the curtesy, issue of the mar- 
riage being bom alive. Gen. St Vt p. 414, ' 
§ 15. When he put his property into these 
premises he and his wife had the equitable, 
and the man afterwards her grantor, the 
legal title to them. There was no deed to 
him of his interest, the record of which could 
govern as to the time of acquiring it The 
deed to his wife was not a deed of* it to- 
wards him, for he rather parted with his 
rights than acquired any title by that deed. 
The premises became impressed with the 
character of a homestead when he moved in- 
to the house, for then they began to be used 
or kept by him as such. Gen. St. Vt. p. 
451, § 1; Spaulding v. Crane, 46 Vt 292. He 
then acquired a homestead right in the prem- 
ises to the value of five hundred dollars, 
valid against subsequent creditors, but sub- 
ject to the right to hold it of existing ones. 
Perrin, v. Sargeant 33 Vt 84. The convey- 
ance of this homiestead interest to his wife, 
by letting it pass by the deed to her, was 
not fraudulent as to the subsequent cred- 
itors, for they could never have reached it 
if it had remained his. Keyes v. Rines, 37 
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Vt. 263; Morgan v. Steams, 41 "Vt, 398. . Nor 
-would it Have passed to flie orator by the 
deed of assignment to Wm, for their benefit. 
Rev. St. U. S. § 5045. But the transaction by 
-which the property passed to the wife wa^ 
inoperative as lb the homestead right as 
against existing creditors, and the orator is 
entitled to recover it for them, if any there 
are that have claims against that estate in 
his hands; the whole right if the claims of 
such creditors amounted to five hundred dol- 
lars at the time he' acauired the homestead 
right. If not, to recover such part of it as 
the amount of sucli claims at that time is a 
part of five hundred dollars. The rest of the 
property that he put into the house, and 
which passed to the wife, having been put 
there and so passed in fraud of the rights of 
creditors generally, can be reached for the 
benefit of them generally, subsequent as well 
as then existing ones, there being no special 
exemption to apply to it McLane v, John- 
son, 43 Vt. 48. The orator is entitled to a 
decree for a conveyance in the right of the 
wife by her and her husband, according to 
the statute of the state, of an undivided one- 
half interest in the premises, leaving the 
whole subject to the mortgage 'and to the 
payment of the note of five himdred and fifty 
dollars, to be lessened by the amount of the 
homestead right that is exempt from the 
claims of the then existing creditors. He 
represents all the creditors interested in the 
estate, and is entitled to recover whatever 
any of them are entitled to have adminis- 
tered by him, and the only question here is 
as to what he is entitled to recover of the 
defendants, and not at all as to how it shall 
be distributed after it is recovered. It does 
not appear how many, if any, nor to what, 
if to any, amount there are creditors whose 
claims existed at the time the premises be- 
came a homestead, and have been or are to 
be proved against the estate, therefore an 
account of them must be talien before a 
final decree can be fully made up. The bill 
does not pray for any account, but it is 
framed for the recovery of the estate in 
the hands of tne wife defendant, and as an 
account is necessary to ascertain how much 
she is entitled to retain, it may properly be 
had under these pleadings, although, ordina- 
rily, there should be a special prayer for an 
accounting. Davis v. Smith, 43 Vt 269, 48 
Vt 52. 

These views as to the main question in- 
volved in the case have been submitted to 
the circuit justice and are approved of by 
him. The decree of the district court is re- 
versed, and let a decree be entered that the 
cause be referred to John I/. Edwards, 
Esquire, special master, to take an account 
of the debts, if any, proved or to be proved 
against the estate of Dennis E. May, in the 
hands of the orator as assignee thereof in 
bankruptcy, that existed when he commenced 
to occupy the premises in question as a home- 
stead, and make report thereof; and on the 
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coming in of his report if it shall appear 
therefrom that such debts then amounted to 
five hundred "dollars, that then, ti^e defend- 
ants in the right of the wife defendant within 
thirty days, convey to the omtor an undivid- 
ed half of the premises, leaving the whole 
subject to the payment of tbe mortgage there- 
on and the note of five hundred and fifty dol- 
lars signed by the defendants, with surety, 
as if the whole payment thereof were char- 
ged thereon; and in case such debts amount- 
ed to less than five hundred dollars, that 
the defendants likewise convey that same in- 
terest lessened by such proportion thereof as 
the deficiency bears to fourteen hundred dol- 
lars; and that they release all claims against 
said estate in favor or for the benefit of the 
wife defendant on account of the sum of two 
hundred dollars she let the husband have, 
and payment of the sum of two himdred 
and twenty-five dollars borrowed by him out 
of her note. With costs of this suit to the 
time of the decree in the district court to 
the orator, and costs of the appeal there 
and in this court to the defendants. 
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JOHNSON V. MEROHAND. 

PNowhere reported; opinion not now access- 
ible.] 4 

JOHNSON V. The MERCHANT. See Case 
No. 9,434. 
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JOHNSON V. MONELI/. 

[1 Woolw; 390.] 1 

Circuit Court D. Nebraska. May Term, 1869. 

Removal of Causes — Twelfth Section of the 

JuDiciAKT Act— Citizenship— Act Mabch 2, 

1867— CossTiTUTioxALiTY— Construction. 

1. Under the provisions of the 12th section of 
the judiciary act (1 Stat 79), the right of re- 
moval was granted only to a defendant who was 
an alien, or a citizen of a state other than that 
in which the suit was brought 

2. It was incumbent on the defendant to claim 
tlie right at the time of entering his appearance 
in the state court 

3. The act of March 2, 1867 (14 Stat 558), al- 
lows to a plaintifE as well as to a defendant the 
right of removal, and he may exercise it at any 
time in the course of the litigaiion "prior to final 
hearing or trial. 

rF'^"owed in Kellogg v. Hughes. Case No. 7,- 
662. Cited in McCallon v. "Waterman, Id- 
8,675. Quoted in McLean v. St Paul & 0. 
Ry. Co., Id. 8,892.] 

[Cited in Whittier v. Hartford Ins. Co., 55 N. 
H. 143; Sharp v. Gutchef, 74 Ind. 363; 
Bryant v. Rich, 106 Mass. 193; Galpin v. 
Critchlow, 112 Mass. 345.] 

4. The only conditions on which the right de- 
pends are: (1) That the controversy shall be 
between a citizen of the state in which the suit 
is brought, and a citizen of another state; (2) 

1 [Reported by James M. Woolwortli, Esq., 
and here reprinted by permission.] 
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that the matter in dispute exceeds $500, exclu- 
sive of costs; (3) that the non-resident citizen 
shall file an affidavit stating that he believes, and 
has reason to believe that from prejudice or lo- 
cal influence, he will not be able to obtain jus- 
tice in the state courts; (4) that he give the 
requisite security for his appearance and filing 
copy of the record in the federal court at the 
proper time. 

[Cited in Sands v. Smith, Case No. 12,305; 
Grover & B. Sewing Mach. Co. v. Florence 
Sewing Mach. Co., 18 Wall. (85 U. S.) 587; 
Farmers' Loan & Trust Co. v. Maquillan, 
Case No. 4,668; Cook v. Whitney, Id. 3,166; 
Jackson v. Mutual Life Ins. Co., Id. 7,141; 
Curtin v. Decker, 5 Fed. 387; Glover v. 
Shepperd, 15 Fed. 835; Miller v. Chicago, 
B. & Q. R. Co., 17 Fed. 97; Hancock v. 
Holbrook, 27 Fed. 402; Hone v. Dillon, 29 
Fed. 467; McDermott v. Chicago & N. W. 
Ry. Co., 38 Fed. 533; La Montague v. T. 
W. Harvey Lumber Co., 44 Fed. 648.] 

5. The sentence in the constitution which con- 
fers on the federal courts jurisdiction over causes 
ansmg under the constitution and laws of the 
United States, confers on the same courts juris- 
diction over causes between citizens of different 
states. The terms are as broad in one case as 
in the other. 

6. Under the 2oth section of the judiciary act, 
ever since the organization of the federal ju- 
diciary system, jurisdiction has been exercised 
over the former class of cases, after the final 
judgment in the highest courts of the state. 

7. If that has been rightful, then the right of 
removal at any stage of a cause must be rightful. 

8. A voluntary change of residence by a par- 
ty, so that jurisdiction on account of citizenship 
arises, even if made after the suit was brought, 
does not affect the right of removal. 

[Cited in Bawle v. Phelps, Case No. 11.588.] 

9. It is only a question of costs, as a plaintiff, 
after his voluntary change of residence, might 
discontinue in the state court, and bring his ac- 
tion in the federal court. 

10. The intent with which a person removes 
from the state, in the courts of which a suit is 
pending to which he is a party, so that by rea- 
son of citizenship the federal courts may have 
jurisdiction, and he be enabled to remove the 
cause thereto, is not an objection to the removal, 
provided his citizenship in another state be real. 

[Cited in McGinnity v. White, Case No. 8,802. 
9^'^o^§r^^ McLean v. St. Paul & O. Ry. Co., 
Id. 8,892. Cited in The Garland, 16 Fed! 

On the 14th day of February, 1868, the 
plaintiff brought his suit in the district court 
of the state of Nebraska against Gilbert C. 
Monell, who was a citizen of that state, and 
John J. Monell, who was a citizen of the state 
of New York, claiming ?3^500,for his damages 
by reason of the non-performance by the de- 
fendants of a contract entered into between 
the parties. At that time the plaintiff was a 
citizen of Iowa, but during the litigation he 
became a citizen of Nebraska. Afterwards 
he again voluntarily changed his residence 
and citizenship from Nebraska to Iowa. He 
continued to prosecute his cause in the state 
court Gilbert C. Monell was duly served 
with process, and appeared and answered. 
But John J. MoneU was never served, and 
never appeared. At the July term, 1868, in 
the state court, the cause was tried by a jury, 
who rendered a verdict for the plaintiff for 
$14,700. The defendant then moved for a 
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new trial, on the ground that the verdict was 
not supported by the evidence. The motion 
was granted, and a new trial awarded. The 
cause being in this attitude, the plaintiff filed 
his petition in the state court for a removal 
of the cause into the United States circuit 
court The petition for the removal shows 
that the plaintiff was a citizen of Iowa when 
the suit was brought in the state court; that 
he became a citizen of Nebraska while it was 
pending, and was so when it was tried; and 
that, after this, by a voluntary change of resi- 
dence, he became, and at the time he made 
his application for a transfer of the case to 
this court, was again a citizen of the state of 
Iowa. The defendant G. 0. MoneU is, and 
during the pendency of the suit has been, a 
citizen of Nebraska, and the other defendant 
has never been served with process, nor ap- 
peared, and is a citizen of New York. The 
affidavit of the plaintiff, on which the motion 
of the state court was founded, further states, 
that the amount in controversy exceeds §500, 
and that he has reason to believe, and does 
believe, that, from prejudice or local influ- 
ences, he will not be able to obtain justice 
in that court This petition is based on the 
act of March 2, 1867 (14 Stat 558), which pro- 
vides, "That where a suit is now pending, or 
may hereafter be brought, in any state court, 
in which there is a controversy between the 
citizen of a state in which the suit is brought, 
and a citizen of another state, and the matter 
in dispute exceeds the sum of $500, exclusive 
of costs, such citizen of another state, whether 
he be plaintiff or defendant, if he will make 
and file in such state court an affidavit stat- 
ing that he has reason to and does believe 
that, from prejudice or local influence, he 
will not be able to obtain justice in such 
state court may, at any time before the final 
hearing or trial of the suit, file a petition in 
such state court," and have the suit removed 
to the federal court 

Mr. Doane for the motion. 
Mr. Wakely, contra. 

MILLER, Circuit Justice. This case is 
transferred to this court by an order of the 
state court in which it was originally 
brought, on motion of the plaintiff, made aft- 
er a verdict of the jury in his favor had. been 
set aside by the court The defendant G. C. 
Monell now moves to dismiss the case, or 
to -send it back to the state court, on the 
ground that this court has no jurisdiction in 
the premises. 

Removals of suits from the state courts, on 
the ground of citizenship of the parties, were 
until recently governed exclusively by the 
12th section of the judiciary act (1 Stat 79). 
By the provisions of that act the right of 
removal was limited to a defendant who was 
an alien, or a ^citizen of a state other than 
that in which the suit was brought, and who 
asserted his right at the time of entering his 
appearance in the state court Here the 
plaintiff claims the removal, and he does so 
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after the parties have, as citi2:ens of the 
state in which the suit was first brought, Ut- 
igated it to a jury trial, a verdict, and an or- 
der of the court setting aside the verdict and 
granting a new trial. The citizenship on 
which this right is founded is obtained by his 
voluntary change of residence after all this is 
done. This is such a wide departure from 
the restrictions by which congress had here- 
tofore guarded the right of removal, and the 
proposition that a party institutuig the liti- 
gation in the state court, and pressing it 
to the point here mentioned, can, by his own 
voluntary change of residence, acquire a 
righr to remove the case from the forum of 
his own selection, is so startling, that nothing 
short of the clearest evidence that congress 
had both the power and the intention to grant 
such a right, will justify this procedure. 

The act of March 2, 1867, which is relied 
on in support of our jurisdiction, works very 
important changes in the principles hereto- 
fore governing the rights of parties to re- 
move causes from the state courts into the 
federal courts. For the first time, it allows 
a. plaintiff to remove the suit from the tri- 
bunal of his own selection. It also allows 
this to be done either by plaintiff or defend- 
ant, in a certain event, in any stage of the 
litigation prior to the final hearing or trial. 
The only conditions necessary to the exercise 
of the right of removal are: (1) That the con- 
troversy shall be between a citizen of the 
state in which the suit is brought, and- a cit- 
izen of another state. (2) That the matter 
in dispute shall exceed the sum of §500, ex- 
clusive of costs. (3) That the party, citizen 
of such other state, shall file an affidavit stat- 
ing that he believes, and has reason to ho,- 
lieve, that, from prejudice or local influence, 
he will not be able to obtain justice in the 
state court. (4) That he give the requisite 
surety for appearing in the federal court at 
the proper time, with copies of the papers. 

The first question is, had congress the com- 
petency to enact such a statute? The judicial 
power of the United States, as defined by the 
constitution, extends to controversies between 
citizens of different states, as well as to all 
cases in law or equity arising under the con- 
stitution and laws of the United States; and 
the former is given by the same section, and 
in the same sentence with the latter. The 
jurisdiction of cases arising under the consti- 
tution and laws of the United States has, un- 
der the 25th section of the judiciary act, been 
exercised after final judgment in the highest 
courts of the states, ever since the govern- 
ment was organized. The constitutionaliiy 
of that act was drawn in question in Martin 
V. Himter [1 Wheat. (14 U. S.) 104]. The 
cause had been brought up to the supreme 
court under the act, and the judgment of the 
court of appeals of the state of Virginia re- 
versed. A mandate being sent to the latter 
court, it refused to carry into execution the 
judgment of the supreme court, on the ground 
that its appellate power did not extend to the 



Judgments of the state court; and that, so far 
as the act attempted to confer the jurisdic- 
tion, it was unconstitutional. The question 
was thus precisely made, and in a most seri- 
ous exigency. The determination was in fa- 
vor of the constitutionality of the act, and 
the jurisdiction of the court From that time 
to the present, at every term of the court, 
cases have been heard and determined under 
the authority of the 25th section of the ju- 
diciary act without question. 

If a case of that character can be removed 
by a party who has submitted, without objec- 
tion, to the jmlsdiction of the state court, and 
after final judgment against him, I do not 
see why the jurisdiction of the federal courts 
dependent on citizenship may not be asserted 
at any time before final judgment The pow- 
er, as conferred by the constitution, is as f uU 
in one case as in the other. The case pre- 
sented by the act is a controversy between 
a citizen of the state where the suit is brought 
and a citizen of another state. The jurisdic- 
tion confen-ed by the constitution is even 
broader than this, for it extends to conti'o- 
versies between citizens of different states, 
while by the act it is limited to a controversy 
in which one of the parties is a citizen of the 
state in which the suit is brought The act 
is therefore within the constitutional power 
of congress. 

The next question is, whether the fact that, 
pending the litigation in the state court, the 
plaintiff changed his citizenship from Nebras- 
ka to Iowa, stands in the way of the removal 
of the cause? 

The act does not in terms prescribe the time 
at which the citizenship of the moving party 
must be acquired. Nor is there anything 
from which to imply that a time was intend- 
ed to be limited in that regard. Had con- 
gress intended to confine the privileges of the 
act to parties who were citizens of different 
states at the commencement of the suit, it 
would have been very easy so to have pro- 
vided. It did not see fit so to do. On the 
other hand, in express terms, or at least by 
the strongest implication, it provided other- 
wise. The language is, "Where a suit is now 
pending, or may hereafter be brought, in any 
such court in which there is a controversy 
between a citizen," &c, which is as much as 
to say, whenever a controvei'sy shall arise in 
a suit pending in a state court, the parties 
to which shall at any time be citizens of dif- 
ferent states, the cause may be removed. No 
time at which the citizenship shall be ac- 
quired is limited. So the inference is that 
it may be acquired at any time. 

Nor is the case changed by the circumstance 
that the citizenship in Nebraska was aban- 
doned, and that in Iowa acquired voluntarily, 
or even for the purpose of securing the right 
of removal. It has been repeatedly held that 
the fact that a party had removed from onfi 
state to another in order to be able to bring 
his suit in the federal court, did not affect the 
jurisdiction. 
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Thus, In Briggs v. French [Case No. 1,871], 
Mr. Justice Story says: "It is every day's 
practice for a citizen of one state to remove 
to another state, to become a citizen of the 
latter in order to enable him to prosecute suits 
and assert interests in the courts of the Unit- 
ed States. And provided the removal be real, 
and not merely nominal, and he has truly be- 
come a citizen of another state, I have never 
imderstood that his motive for the act is in- 
quirable into, or, if his motive is to prosecute 
a suit in the courts of the United States, that 
such a motive -would defeat his right so to 
sue. It might be a circumstance to call in 
question the bona fides and reality of the re- 
moval or change of domicile. But if the new' 
citizenship be really and truly acquired, his 
right to sue is a legitimate, constitutional, and 
legal consequence, not to be impeached by 
the motive of his removal." 

So here the fact that this plaintiff changed 
his citizenship voluntarily, and in order to 
be able to effect a removal of his cause while 
it was pending in the state court, does not 
affect his legal right With all our precon- 
ceptions on the subject of the limited circum- 
stances in which the right of removal has 
been heretofore exercised, we are not at lib- 
erty to say that congress has, under the act 
of 1867, annexed any other conditions to its 
exercise than those mentioned. If it be said 
that it is extraordinary to aUow the plaintiff 
to remove the cause in an emergency created 
by his own voluntary act, it may be replied, 
that it is only a question of costs, for he can 
discontinue his case in the state court, and 
bring a new suit for the same cause of action 
in this court. 

It may be further said, that his right of re- 
moval is not wholly dependent on his own 
volition, for he must make oath to a condition 
of things which, in his belief, prevents him 
from having a fair trial in the state court 
And in this respect the act gives him, on ac- 
count of his citizenship, only the same right 
to remove the trial to the federal courts which 
plaintiffs have in the state courts to change 
the venue from one county or district to an- 
other. 

I am therefore forced to conclude that con- 
gress intended, in reference both to plaintiffs 
and to defendants, to confer the right of re- 
moval from the state courts, in all cases 
where the amount in controversy exceeds 
?oOO, at any stage of the proceedings before 
the final trial is begun, and when the requisite 
citizenship is found to exist, on the applicants 
making the proper affidavit as to prejudice 
and local influence, and giving the required 
bond. The case before us comes within this 
rule, and was properly transferred to this 
court by the order of the state court. The 
motion is therefore overruled. Motion over- 
ruled. 
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Case No. 7,400. 

JOHNSON V. NORTH BRITISH, ETC., INSv 

00. 
[Holmes, 117.] i 
Circuit Court D. Massachusetts. March, 1872. 

Potior OP FiKE Insukance— Rights of Moktga- 

QEE — Apportionment of Loss — 0th- 

EK Insdrange. 

The right of a mortgagee, whose interest in 
the mortgaged pioperty has been insured by a 
policy, payable to him as mortgagee, containing 
a provision for apportionment of the loss in case 
of other insurance on the property, to recover 
the amount of the poUcy, is not affected by in- 
surance of the mortgagor's interest in the same 
properly, effected and made payable to the 
mortgagee without his knowledge or request. 

[Cited in Sias v. Roger Williams Ins. Co., 8 
Fed. 188.] 

[Cited in Moulthrop v. Farmers' Mut. Fire 
Ins. Co., 52 Vt 129; Carpenter v. Conti- 
nental Ins. Co., 61 Micli. 643, 28 N. W. 749; 
Niagara Fire Ins. Co. v. Scammon, 144 111. 
494, 28 N. E. 919, and 32 N. E. 914.] 

Action at law upon a policy of insurance. 
The case was submitted to the court upon 
an agreed statement of facts, the material 
parts of which were as follows: The policy 
was issued by the - defendant [the North 
British & Mercantile Insurance Company] to 
the plaintiff [Sylvander Johnson], as mort- 
gagee of certain specified personal propeity. 
It contained the following provision: "Nor 
shall the assured be entitled to recover of 
this company any greater proportion of the 
loss or damage than the amount hereby in- 
sured bears to the whole sum insured on said 
property, whether such other insurance be 
by specific or by general or floating policies, 
and without reference to the solvency or the 
liability of other insurers." On the day of 
the date of the policy, the mortgagors caused 
a policy previously taken out by them on 
their interest in this and other property of 
theirs to be made payable to the plaintiff, 
"as his interest appears," and subsequently 
took out two other policies on their interest 
in other property of theirs and the mort- 
gaged property. These were also made pay- 
able to the plaintiff, "as his interest appears." 
The plaintiff had previously requested them 
to secure him for a debt due him from them, 
other than the mortgage debt, by policies 
of insurance payable to him on propei'ly 
other than the mortgaged property; but he 
did not know till after the loss that any of 
these policies had been taken out, except the 
one in suit After the loss, he received in 
settlement of these three policies some fifty- 
five hundred dollars, which he applied in 
part payment of a debt of sixty-two hundred 
dollars due him from the mortgagors, in ad- 
dition to the mortgage debt The defend- 
ants contended, that, under the above-quot- 
ed provision in the policy, the plaintiff could 
recover only such amount of the sum insured 
by the policy as that amount bore to the 
whole sum insured by aU the policies. 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
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Charles Allen, for plaintiff. 
N. A. Leonard, for defendants. 

SHEPLBY, Oircuit Judge. A mortgagee 
may insure his interest in the property with- 
out regard to the mortgagor, and, in case 
of loss, he may recover the amount without 
any liability to account to the mortgagor. 
Different mortgagees of the same property 
have independent interests, which each may 
insure for his own benefit, to the full amount. 

The policy in this case contains the follow- 
ing provision: "Nor shall the assured be en- 
titled to recover of this company any greater 
proportion of the loss or damage than the 
amoimt hereby insured bears to the whole 
sum insured on said property, whether such 
other insurance be by specific or by general 
or floating policies, and without reference to 
the solvency or the liability of other insur- 
ers." Similar provisions are usually insert- 
ed in policies of insurance against fire. The 
object of such provisions is to guard against 
a double insurance of the same interest, and 
to prevent the insured, if he has more than 
one policy upon the same interest, ^from re- 
covering upon any one policy more than a 
proportional part of the loss. This provi- 
sion refers to other insurance by the same 
person, or to other insurance of the same in- 
terest It does not apply to the case of sep- 
ai-ate insurance by mortgagor t>r mortgagee, 
or by different mortgagees upon the same 
property. The phrase "property hereby in- 
sured" refers to the interest of the assured. 
Parties to the contract could not have con- 
templated or intended a construction by 
which the contract could have been affected 
or avoided by the acts of third persons over 
which they could have no control. Fox v. 
Phoenix Fire Ins. Co., 52 Me. 333; Tyler v. 
Aetna Fire Ins. Co., 12 Wend. 507, 16 Wend. 
380; Carpenter v. Providence Wash. Ins. Co*, 
10 Pet [41 tr. S.] 501. The other insurances 
which were effected by the mortgagors in 
other companies were not upon the plaintiff's 
interest as mortgagee. They were upon the 
mortgagor's interest in other property, and 
also covered the mortgagor's interest in the 
property mortgaged and covered by the pol- 
icy now in suit. These policies were made 
payable in case of loss to S. Johnson, as his 
interest may appear. Johnson had request- 
ed the mortgagors to have some insurance 
policies upon other property made payable to 
him, to secure him for an additional sum 
other than the mortgage debt, and for which 
he held no security. Johnson did not know 
until after the fire that Whitaker & Co. had 
taken out the other policies, or that they had 
been made payable to him in case of loss, or 
that they covered the mortgagors' interest 
in the mortgaged property. After the fire, 
the plaintiff received in settlement of the 
amQunts due on the policies from three other 
companies the sum of $5,567.31, which he 
applied in part payment of the amount of 
?6,200 due him from Whitaker & Co., other 
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than the mortgage debt As these policies 
were not upon his interest as mortgagee; as 
they were not taken upon the mortgaged 
property with his knowledge or by his re- 
quest; as. In fact, if the subsequent policies 
were not invalid, they -applied only to the 
separate interest of the mortgagor,— they do 
not furnish any defence to the suit upon this 
policy. If a mortgagor procures a policy on 
the mortgaged property against fire, and aft- 
erwards assigns tlie policy to the mortgagee 
as collatei-al security, that assignment oper- 
ates solely as an equitable transfer of the 
policy so as to enable the mortgagee to re- 
cover the amount due in case of loss; but it 
does not displace the interest of the mort- 
gagor in the premises insured. On the con- 
trary, the insurance is still his insurance, 
and on his property, and for his account 
Carpenter v. Providence Wash. Ins. Co., 16 
Pet. [41 U. S.] 501. Judgment for plaintiff 
for the amount due upon the policy; amoimt 
to be assessed. 



Case INo. 7,401. 

JOHNSON V. ONION et al. 

[3 Hughes, 290; i 4 Fish. Pat Cas. 170; 3 Am. 
Law T. 285.] 

Oircuit Court D. Maryland, April. 1870. 

Patents— Bspiration—Appltoatiojt for Exten- 
sion — ^When Filed in Time. 

1. When a patent would expire on the 15th 
May, and the application for an extension of it 
was filed on the 15th February preceding, held 
that the application was witiiin ninety days, as 
required by law, and valid, the day of the filing 
being included. 

2. The validity of Conover's patent for a mova- 
ble bed or carriage for carrying, advancing, and 
splitting blocks of wood, affirmed. 

[This was a bill in equity, filed [by James 
H. Johnson], to restrain the infringement of 
letters patent for an "improved machine for 
splitting wood," granted to Jacob A. Con- 
over, May 15, 1855 [No. 12,857], extended for 
seven years from May 15, 1869, and assigned, 
for the state of Maryland, to complainant 
The nature of the invention and the claims 
are fully set forth in the report of the case 
of Conover v. Roach [Case No. 3,125]. 2 

E. Mason, Wm. Pinkney Whyte, and Chas. 
M. Keller, for complainant 

P. Nevitt Steele and F. H. B. Latrobe, for 
defendants. 

GILES, District Judge. The bill is filed in 
this cause for an injunction and an account, 
etc. It sets forth that on the 15th May, 1855, 
Jacob A. Conover, a citizen of the United 
States, obtained letters patent of the United 
States, granting to him for the term of f our- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 3 Hughes, 290, 
and the statement is from 4 Fish. Pat. Cas. 170.] 

a [From 4 Pish. Pat Cas. 170.] 
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teen yeara the full and exclusive right of 
making, etc., the invention and improvement 
set forth and described in the specifications 
annexed to said patent, and that by assign- 
ments duly executed and recorded, all the 
rights under said patent in and for the state 
of Mai-yland have become vested in the com* 
plalnant, and that he has full authority to 
sue for and recover for all infringements 
thereof in the state. That the said patent 
has been sustained as a valid patent in sev> 
eral suits in New York; one, a suit at law 
for damages brought by the patentee against 
one John H. Rapp, in which Conover recov- 
ered a vei'dict, and in which suit it was deter- 
mined that Conover was the first and orig- 
inal inventor of the improved wood-splitting 
machine described in said patent That said 
patentee subsequently obtained an injunc- 
tion against John R. Dohrman and John H. 
Feipho, to restrain them from infringing 
said patent. And by the supplemental bill, 
it appears that since the filing of the original 
bill in this cause the term of fourteen years 
for which the said patent was granted has 
expired; and that the commissioner of pat- 
ents, upon due application made, and a hear- 
ing before him, granted an extension of said 
patent for seven years; and that since the 
said extension the said patentee has duly as- 
signed to complainant the same rights which 
he, complainant, held under the original pat- 
ent in and for this state. 

The answer sets up several defences: 1st 
They deny that Conover was the first and 
original inventor of the machine described in 
his patent 2d. That the verdict of Conover 
V. Rapp [Case No. 3,124] was a collusive one; 
that the principal question discussed by 
Judge Shipman, in the case against Dohrman 
& Peipho was the question of infringement; 
and they also, to show that Conover was not 
the fii'st and original inventor of the machine 
described in his patent, gave notice of sever- 
al patents previously granted, which they 
will rely on in the trial of this case. Dur- 
ing this litigation, as I have before stated, 
the patent expired and the ^tension was 
granted; and in the answer of the defend- 
ants to the amended and supplemental bill, 
the defence set up is that the extension of 
the said patent is void, as the application for 
the same was not filed ninety days before 
the expiration of the said patent. 

Now, the first question that presents itself 
in the consideration of this cause is, was 
the extension of the patent by the commis- 
sioner legally granted? or, in other words, 
was the application for the extension filed 
"at least ninety days before the expiration of 
the patent?" Upon this question I have had 
no difficulty. The patent expired on the 
last hour of the 15th May, 1869, and the ap- 
plication for the extension was filed on the 
15th February, 1869. The day on which the 
application is filed is included, and you have 
therefore ninety days before the expiration 
of the patent In support of the propriety 
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of counting the day upon which the applica- 
tion is filed in the calculation of the ninety 
days, I refer to the cases of Griffith v. Bo- 
gerts, 38 How. [59 U. S.] 163; Sheets v. Sel- 
den's Lessee, 2 WalL [69 U. S.] 190; State v. 
Schnierle, 5 Rich. Law, 299; Thomas v. Af- 
fick, 16 Pa. St. 14; Chiles v. Smith, 13 B. 
Mon. 461. In [Griflith v. Bogerts] 18 How. 
[59 U. S.] 165, the supreme court say: "Where 
the construction of the language is doubtful, 
courts will always prefer that which will 
confirm rather than desti-oy any bona fide 
transaction or title." It is clear to me, there- 
fore, that this application for extension of 
the letters was in time, under the act of 1861, 
§ 12 [12 Stat. 248]. 

The next question is, what is the true con- 
struction of Conover's patent? He makes 
three claims; they are all for combinations. 
He does not claim, as new, any of the con- 
stituent elements of his combinations. His 
first claim is in these words: "What I claim 
as my invention, and desire to secure by let- 
ters patent is the movable bed or carriage 
for caiTying and advancing the blocks of 
wood in combination with the reciprocating 
cutters operating at right angles with the 
surface of the bed or carriage, substantially 
as and for the purpose specified." 

Now the counsel for the defendants con- 
tend that the movable bed or carriage, named 
iu said claim, can only mean a movable bed 
with flanges on the side, as described in said 
patent. It is true that Judge HaU, in his 
able charge to the jmry in the case of Cono- 
ver V. Roach [Case No. 3,125], held that it 
meant a movable bed or carriage as de- 
scribed in patentee's specifications— that is, 
having flanges on its "side to keep the wood 
firm and in place. Judge Ingersoll does not 
touch this question in his decision in the 
case of Conover v. Rapp [supra], and in that 
case there does not appear to have been any 
argument made upon the flanges at all. 
Judge Shipman is very clear in his construc- 
tion of the patent in the case against Dohr- 
man & Peipho. He says: "The construc- 
tion and operation of the machine described 
in the patent are substantially as follows: 
a bed or carriage composed of sections, link- 
ed together in the form of an endless chain, 
which is made to travel over a table and 
around drivers or wheels placed at each end. 
Blocks of wood of required length of mate- 
rial for fuel are placed upright on this bed. 
Over the bed, at the point where the block 
is to receive the blow which splits it, is a 
cutter, made in the form of a cross, so that 
the block may be split into small sticks in- 
stead of slabs or boards, as would be the 
case if the cutter was composed of only c^e 
straight blade. The bed, with the block 
thereon, is put in motion by an intermittent 
feed, and the block advanced under the cut- 
ter at every throw of the feed mechanism, 
measured by the range at which the feed 
mechanism is set The cutter firmly fas- 
tened above to a stock, as the block passes 
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under it, works up and down witli a recip- 
rocating motion, splitting the block as it 
descends, and then raising from it so that it 
may be caiTied by the bed a step forward, 
when it descends and splits' again. , As the 
blades of the cutter rise they are cleared 
of any pieces of wood that may be clinging 
to them, by a clearing plate fixed above, and 
into which the cutter plays freely as it rises 
or falls through apertures or mortices in 
the plate. When the machine is in motion 
the bed not only carries the blocks to the 
point where they are split by the cutters, 
but it also carries ofE the wood after it is 
split." It must be seen that he says nothing 
about flanges. I incline to the construction 
which claims a movable bed, with or with- 
out flanges. "While in his specifications the 
patentee describes his movable bed with 
flanges, yet he assigns to them no specific 
function. Other parts have their functions 
assigned, but these flanges have not No 
doubt the bed is better with the flanges, and 
that may be his preferred mode of making 
it, but it is no part of his patent Had it 
been intended by him to make the flanges a 
part of his patent he woifld have referred to 
them and made them a part of his claims. 
But he makes no mention of the flanges in 
his several claims at the close of his specifi- 
cations, his claim being only "for the mov- 
able bed or caiTiage for carrying and ad- 
vancing the block of wood in combination," 
etc. But the wood is held under the knives 
by the clearing plate as described in the 
patent I should therefore think that if the 
wood could be split without the flanges, and 
I see no reason why it could not, the flanges 
were not essential parts of the Conover pat- 
ent, although they would no doubt be an im- 
provement on it I admit this is a doubtful 
point, but it makes no difficulty in this case, 
because I hold that the machine used by the 
defendants is an infringement of the plain- 
tiff's patent even in this particular. In this 
case the machine used by the defendants, 
represented in the model J. H. J., No. 6, 
clearly infringes the Conover patent Never 
was there a clearer case of infringement 
Here is the movable bed or carriage, substan- 
tially the same as that described in the pat- 
ent, the reciprocating cutters operating at 
right angles with the surface of the bed or 
carriage substantially as described in the 
patent, and these devices operate substan- 
tially in the same way as described in the 
patent In the machines of the defendants, 
as it is alleged they are now used, the outside 
slab or bar of wood has been removed, and 
a V knife is used inst-ead of a knife cruci- 
form in shape, but in my opinion the ma- 
chine so modified would have in substance 
the same means of supporting the blocks lat- 
erally, as the machine described in the pat- 
ent, for the slab or inner bar of wood, next 
to the frame, affords the effective lateral 
support to the block of wood at the moment 
when such support is most needed. The 



proof,-^ however, shows that the outer side or 
slab of wood was upon the machines when 
this bill was filed, but I hold that, with or 
without the sides, it is a clear infringement 
to use such a machine. Nor is it necessary 
to resort to the doctrine of equivalents in 
this case, for the matter is too clear for dis- 
pute. See "Winans v. Denmead, 15 How. 
[56 U. S.] 342. 

It is maintained also by the counsel for the 
defendants that George Page invented and 
made a machine which antedates the Cono- 
ver patent 

[The judge here reviewed all the testimony 
of Page, Sturtevant, and others, and conclud- 
ed that there was no such machine con- 
structed by Page prior to date of Conover's 
patent] 3 He also examined all the testi- 
mony relating to the Shaw model, and said 
that all of it merely showed the making of a 
model, and not of any practical working ma- 
chine, which was necessary to overthrow a 
patent He therefore held that the complain- 
ant was entitled to a perpetual injunction, 
notwithstanding the suggestion of the coun- 
sel for defendants, that his right to an injunc- 
tion had been lost by the laches of the com- 
plainant The court held that there was no 
such laches or abandonment as would justi- 
fy a court of equity in withholding an injunc- 
tion, and referred for authority to Wyeth v. 
Stone [Case No. 18,107]. The court then 
passed a decree directing a perpetual injimc- 
tion to issue against the defendants, and re: 
ferring the ease to the master in chancery 
to state accoimts, reserving his decision as 
to the precise mode of adjusting them for a 
future order of the court, and decreed the 
costs to be paid by the defendants. 



[For other cases involving this 
to Conover v. Eoaeh, Case No. ; 



jatGGt, see note 
!,12o.] 



Case Xo. 7,408. 

JOHNSON V. OWENS. 

[2 Oranch, O. O. 160.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1818. 

Distress— Rent. 
A distress for rent, laid on the last day of the 
term, at noon, is too soon. 

[This was an action of replevin by George 
Johnson against Isaac Owens.] Distress for 
rent, laid on the last day of the term, at noon. 

Mr. Key, for defendant, contended, that al- 
though the original taking might be unlawful, 
yet that the distress must be considered as 
made on the next day, when the goods were 
appraised. 

THE GOURT (nem, eon.) said it was to be 
considered as one act; the distress was in fact 
made on the 19th, the last day of the term, 
which was too soon. 

s iTTrom 3 Am. Law T. 285.] 
1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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• , Case No. 7,403. 

JOHNSON V. PATTERSON. 

[2 Woods, 443.] i 

Circuit Court, N. D. Georgia. Sept. Term, 1875. 

Chattel Mortgage — Possession of Property by 
Mortgagor — Valid iti* — Recordisg. 

1. A mortgage of chattels with jwssessioii and 
power of sale in the mortgagor is absolutely void. 

2. This rule has been changed in Georgia by 
a statute which provides that a mortgage "may 
cover a stock of goods or other things in bulk, 
but changing in specifics; in which case the lien 
is lost on all aiticles disposed of by the mort- 
gagor up to the time of foreclosure, and attaches 
upon the purchases made to supply their place." 
The same statute declares that mortgages "must 
be recorded within three months from their 
date," but "mortgages not recorded within lie 
time required remain valid as to the mortgagor, 
and are only postponed to all other liens created 
or obtained or purchases made prior to the act- 
ual record of the mortgage." Under these enact- 
naents, it was held, that when a mortgage was 
given on a stock of goods, and was not recorded 
for more than seven months, and the mortgagor 
remained m possession, and continued to sell 
off the stock and replenish it with new pur- 
chases, the mortgage was good as against general 
creditors of the mortgagor who had no notice 
of the mortgage, even though their claims were 
for goods sold to the mortgagor since the date 
of the mortgage, and before its registration, and 
the goods so sold formed a part of the mortga- 
gor's stock. 

LOited in Brown v. Brabb, 67 Mich. 22, 34 
N. W. 403.] 

This was a petition, filed under the second 
section of the bankrupt act [of 1867 (14 Stat. 
518)] to review and reverse an order of the 
district court sitting in bankruptcy. 

Benj. F. Abbott and E. W. Beck, for peti- 
tioner. 

C. Peeples and E. P. Howell, for defend- 
ant 

WOODS, Circuit Judge. The facts are as 
follows: On February 13, 1873, Patterson 
made and delivered to Johnson his two prom- 
issory notes of that date for $3,000 each, due 
respectively on the first days of October and 
November next following, and at the same 
time placed in the hands of Johnson planters' 
bonds to an amount exceeding $6,000, with 
the promise that afterwards the bonds were 
to be returned, and a mortgage of his stock 
of goods was to be made by Patterson to 
Johnson, to secure the notes. This agreement 
was carried out by the execution and delivery 
by Patterson to Johnson, on March 27, 1873, 
of a chattel mortgage of that date, upon all 
the goods, wares, merchandise, accounts, notes 
and other effects belonging to the store of Pat- 
terson, conditioned for the payment of said 
two notes for $3,000 each. Patterson retain- 
ed possession of the stock of goods and' the 
notes and accounts, and continued to sell the 
goods and collect the notes and accounts just 
as if no mortgage had been made. As he 
made sales of goods, lie replenished his stock 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



with other goods. In short, he continued his 
business precisely as he had done before the 
mortgage was executed. No record was made 
of the mortgage until November 12, 1873. On 
December 4, 1873, Patterson was adjudged a 
bankrupt. After the execution of the mort- 
gage, and before its record, Patterson con- 
tracted debts to the amount of $11,171. These 
debts were for goods to replenish his stock. 
After all this, Johnson, tbe payee of the notes 
made by Patterson, also went into bankrupt- 
cy. The assignee of Patterson sold the goods 
and other property covered by the mortgage, 
and the money is now in the registry of the 
court. The contest in this case is between 
the assignee of Johnson, who claims that this 
fund should be first applied to the payment of 
the notes for $3,000 each held by him; and 
the assignee of Patta-son who claims that the 
mortgage was ineffectual and that the pro- 
ceeds of the mortgaged property should be 
distributed among all the creditors of Patter- 
son pro rata* 

To one unacquainted with the statute law 
of this state, this case would present no difOL- 
eulty whatever. The general rule is, that a 
chattel mortgage, with possession left in the 
mortgagor, and power of sale, is fraudulent 
and void. In re Kahley [Case No. 7,593]; 
Harvey v. Crane [Id. 6,178]; Hawkins v. 
First Nat Bank of Hastings [Id. 6,244]; In re 
Manly [Id. 9,031]. The Code of Georgia, how- 
ever, has this provision: "See. 1954. A mort- 
gage in this state * * * may embrace all 
property in possession, or to which the mort- 
gagor has the right of possession at the time, 
or may cover a stock of goods or other things 
in bulk, but changing in specifics, in which 
case, the lien is lost on all articles disposed 
of by the mortgagor up to the time of fore- 
closure, and attaches upon the purchases 
made to supply their place." In the case of 
Goodrich v. Williams, 50 Ga. 425, the supreme 
comt of this state construed this statute, and 
declared that "a mortgage upon a stock of 
goods then on hand, and upon the additional 
purchases as they should be made, is a good 
lien under our laws to the amount of the 
goods on hand at the time, and is good upon 
future purchases to that extent, even if those 
purchases be unpaid for, except as against 
any legal liens or title that may be against 
the goods in the hands of a third person." 
Therefore, if the mortgage had been recorded 
according to law, we should, under this pro- 
vision, be constrained to hold it good, notwith- 
standing the mortgagor was allowed the pow- 
er of sale. But the mortgage was not re- 
corded according to law. Section 1955 of the 
1 Code of Georgia declares that a mortgage 
must be "recorded within three months from 
its date." This mortgage was not recorded 
till seven months and a half after its date, 
and in the meantime, Patterson contracted 
the debts which are now represented by his 
assignee, who claims that, as to these debts, 
the mortgage is void. But the assignee of 
Johnson claims that under section 1953 of the 
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Code of Georgia, "mortgages not recorded 
witliiii the time required remain valid as to 
the mortgagor," and are only "postponed to 
all otUer liens created orotitained, or pur chases 
made prior to the actual record of the mort- 
gage;" and as the general creditors of Pat- 
terson have no lien and are not purchasers, 
the mortgage is good as against them. Such 
seems to be the law of this state. It is so 
positively enacted, and has been so consti-ued 
by the supreme court of the state as to give it 
this effect. 

In Hardaway v. Semmes, 24 Ga. 305, it was 
held that "if a mortgagee does not record his 
mortgage in three months, he risks having it 
postponed to after made mortgages, and to 
judgments obtained before he foreclosed it, 
but that is all he risks." The same doctrhie, 
substantially, has been held elsewhere. In 
Cragin v. Carmichael [Case No. 3,319], it was 
held that under the laws of Iowa, the assignee 
in bankruptcy, in- assailing a mortgage which 
was recorded at -the time of the commence- 
ment of proceedings in bankruptcy, must 
show something more than that debts were 
created without notice of it before it was re- 
corded. 

It seems to me that there can be no doubt 
that under the law of this state, this mort- 
gage, although unrecorded, was valid as 
against all persons except those who had ob- 
tained liens upon or become purchasers of 
the mortgaged property prior to the actual 
record of the mortgage. There are no such 
persons. All the creditors represented by 
Johnson's assignee are general creditors, with- 
out lien. If the mortgage is valid under the 
state law, it is valid to the same extent un- 
der the bankrupt act Ex parte Dalby [Case 
No. 3,540]; Potter v. CoggeshaU [Id. 11,322]; 
Coggeshall V. Potter [Id, 2,955]; In re 'Wynne 
[Id. 18,117]. 

Section 14 of the bankrupt act (Rev. St § 
5052) declares that "no mortgage of any ves- 
sel or of any other goods or chattels, made as. 
a security for any debt in good faith, and for 
a present consideration, and otherwise valid, 
and duly recorded pursuant to any statute of 
the United States or of any state, shall be in- 
validated or affected by any assignment in 
bankruptcy." This section has uniformly 
been construed not to affect any mortgage 
good under the laws of the state where exe- 
cuted. "This provision cannot enlarge the 
rights or title of the assignee, or make a mort- 
gage invalid against him which but for the 
provision would have been valid. It appears 
to have been inserted out of greater caution, 
lest it should be supposed that Valid chattel 
mortgages would be affected by the assign- 
ment and not with any view of construing the 
laws regarding record; and so if the mort- 
gage, be^ one that .requires no record, or if it 
be executed In a state having no record, or if 
record is not required between the parties, 
the provisioi will not defeat it" In re Dal- 
by, supra,, J .. , > . < . ..■■.. 

In my judgment, therefore, as the mortgage 
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in qu^tion in this case is good by the law of 
Georgia as against the mortgagor and against 
all others who had not acquired liens or be- 
come purchasers before the actual record, in 
spite of the fact that the mortgage was not 
recorded and that the mortgagor remained in 
possession with power of sale, I must hold it 
to be good as against the assignee of the 
mortgagor and the general creditors whom he 
represents. Decree of district court reversed. 



Case ITo. 7,404. 

JOHNSON V. PECK. 

[1 Woodb. & M. 334.] i 

Circuit Court D. Rhode Island. June Term, 
1846. 

Sale op Goods — Misrephesentations by Pue- 
CHASEE— Rights of Vesdoe— Thied Party. 

1. If a purchaser of goods make at the time 
material statements as to his debts and means, 
which are relied on and turn out to have been 
false, the sale is voidable. 

[Cited in Work v. Jacobs. 35 Ne'b. 772, 53 
N. -^7.995.] 

2. In such case, the articles may be re90vered 
back by the vendor, liough mortgaged to a third 
person to secure an existing debt, if the mort- 
gage has npt.been fqreclosed,^or the third person 
has advanced no new consideration, and will 
not be placed in a worse position than he occu- 
pied before the mortgage, by his security, antici- 
pated from it, failing. But if the title has ab- 
solutely passed fo a tiiird person without notice, 
and for a new consideration, the goods cannot be 
recovered back by the original vendor. 

[Cited in People's Sav. Bank v. Bates, 7 Sup. 
Ct 683, 120 IT. S. Eifi7: The Alfred J. Mur- 
ray, 11 C. O. A. 177, 63 Fed. 272.] ^ 

[Cited in Oswego Starch Factory v. Le'ndrum. 
57 Iowa, 573, 10 N. W. 903; Wallace v. 
Cohen, 111 N. C. 103, 15 S. E. 892.] 

This was an action of trover for a certain 
quantity of inerchandise,^ mostly English 
goods, valued at $722, and alleged to h'ave 
been converted Marchi 28th, 1846. The de- 
fendant pleaded not guilty. It appeared in 
evidence, that the plaintiffs were merchants 
in Boston, (Mass.) and early in Siarch last, 
were applied to by one Wheelock, of Bristol, 
Rhode Island, to purchase of them 'a. quan- 
tify of goods. Wheelock allege'd 'that he was 
then worth §1,200 surplus after p'aying 
all debts, and owed nobody except one 
Briggs, for some goods h'e had lately pur- 
chased of him. The plaintiffs caused Whee- 
lock to sign a written statement containing 
the above representations, and, relying on 
tlieir truth, made sale to bim of about $750 
worth of merchandise, which Wheelock took 
and carried to Rhode Island. In a few days 
after, viz., April 17th, 1846, he gave a mort- 
gage of them and his other goods to Briggs, 
to secure him for the purchase money of 
his ^ stock, that had been sold to Wheelock 
in the January previous, and a mortgage of 
them then taken by Briggs from Wheelock, 
dated January 28th, lo46. On the 20th of 

1 [Reported, by Charles L. Woodbury, Esq., 
and George Minot Esq.] 
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April, 1846, Wheelock executed another mort- 
gage of them to Hutchins & Anthony, to se- 
cure a debt to them; and 22d April, 1846, 
assigned the whole to the defendant Peek, 
in trust, to be sold, and first pay Briggs, 
then Hutchins & Co., then other creditors, 
and the surplus to Wheelock. It further ap- 
peared in evidence, that $300 of the pur- 
chase money had been paid to Briggs in 
January, and some ^200 or $300 since, by 
sales of the goods; and that in the assign- 
ment were contained sundry book accounts, 
to the amount of $700, a part of which had 
been collected by tue defendant It was 
now contended by the defendant, that all 
the property assigned would not more than 
pay the two original mortgages; and it was 
not shown that Wheeloek in fact had any 
other estate, though his wife was reported 
to be worth some money. It was further 
shown, that when Wheeloek bought of the 
plaintiffs, he owed other persons than 
Briggs, as follows, viz., Hutchins & Antfiony, 
about $459; John A. Corey, $396; and Whit- 
comb, $185. 

Waters & Carpenter, for plaintifC- 
Mr. Bullock, for defendant 

WUODBURY, Circuit Justice, instructed 
the jury, that if the representations made 
by Wheeloek to the plaintuf s, at the time of 
the purchase, were false and fraudulent, and 
were relied on by the plaintiffs, and were so 
material, that the sale would not probably 
have been made without them, the sale was 
voidable as between the parties to it. One 
party had obtained credit by means not jus- 
tifiable, and the other had parted with his 
property under false pretences and aver- 
ments, which were material and untrue. It 
was righl^ then, in law as well as equity, 
that such a purchaser should not profit by 
his own wrong, and that the seller and pur- 
chaser should in such case stand as if noth- 
ing had occurred between them. But when 
rights of third persons intervene in this class 
of cases, they are to be upheld, if those per- 
sons purchased the property absolutely, and 
parted with a new and valuable considera- 
tion for it, without notice of any fraud. Be- 
cause, unlike the ease of theft, the vendor 
here voluntarily parts with the possession 
of his property, and thus ena^bles the pur- 
chaser to gain a credit, or to appear to be 
the owner, and thus be bought of honestly. 
And though in the case of theft, it is other- 
wise, and the owner may recover the prop- 
erty of third persons, yet he cannot in cases 
of fraudulent sales, else the community 
would be deceived and defrauded as much 
as the vendor. Parker v. Patrick, 5 Durn. 
& E. [5 Term R.] 175; Somes v. Brewer, 2 
rick. ISi; Rowley v. Bigelow, 12 Pick. 307; 
Story, Bailm. §§ 124, 125; 8 Cow. 238; Lloyd 
V. Brewster, 4 Paige, 537. 

The true tests, then, as to third persons, 
are these. If they buy absolutely, and for 



a new and full consideration, and without 
notice of the fraud in procuring the goods, 
they are to be protected in holding them. 
But if they have notice of the fraud, or give 
no new valuable consideration, or are mere 
mortgagees, pawnees, or assignees in trust 
for the debtor, or for him and others, such 
third persons are to be regarded as holding 
the goods open to the same equities and ex- 
ceptions as to title, as they were open to In 
the hands of the mortgager, pawner, or as- 
signer. The latter is stul interested in 
them; has a residuary tixle; has taken no 
new consideration for them; and his as- 
signee or mortgagee has parted with noth- 
ing new for the goods; has not bought them; 
and, if he loses them, is in no worse condi- 
tion than he stood before they were purchas- 
ed and assigned or mortgaged him. If the 
defendant then stood in this attitude, or the 
mortgagees for whom he acted, the plain- 
tiffs should recover against htm. He would 
lose nothing by such a recovery, as he held 
other goods sufficient to defray his expenses, 
and had no debt against Wheeloek to be se- 
cured or paid. Nor would the mortgagees 
lose any thing, looking to this transaction 
as a whole. They stood better than before 
it took place, as they had been partly paid 
by sales of some of these goods before a de- 
mand on the defendant, and these last sales 
are not to be computed in the damages re- 
covered against him. They could stand no 
worse, as neither of them had given any 
new credit, or parted with any new consid- 
eration, on account of the mortgages or as- 
signment of this property. 

The court then called the attention of the 
jury to the evidence which bore upon the 
facts, that the representations made were 
not true, and were at the same time mate- 
rial in the trade. 

The jury returned a verdict for the plain- 
tiffs. 



Case Wo. 7,405. 

JOHNSON V. PHOENIX INS. CO. 

[1 Wash. C. C. 378.] i 

Circuit Court, D. Pennsylvania, April Term, 
1806. 

Marine Insurance — Concealment op ATateriai. 
Fact, 

It may be a material concealment from the un- 
derwriters, if a letter communicating the period 
when the voyage insured commenced, was not 
exhibited at the time the contract of assurance 
was entered into. This would certainly be so, 
if the vessel was out of time when the insurance 
was ordered. 

Action on a policy on the Polly & Sally, at 
and from Richmond, in Virginia, to Philadel- 
phia. The vessel sailed on the 1st of Novem- 
ber, 1804; and was lost on the passage, about 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Ricliard Peters, Jr., £lwi'] 
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the 16th. The captain and crew were picked 
up, and brought to New Xork; where they 
arrived on the ISth. It appeared, that a let- 
ter from plaintiff to his agent in Philadel- 
phia, ordering insurance, and stating that the 
vessel was loaded on the 1st of November, 
was dated the 19th of November. The order 
of insurance, containing this information, was 
dated on the 24th of November, on which day 
the policy was effected. The captain states 
in his deposition, that on the 6th of Novem- 
ber, he wrote to the plaintiff, from Hampton 
Roads. The defence was: 1st. That the 
plaintiff did not inform the defendants, that 
the vessel was to sail from Kiehmond on the 
1st of November, and that he had received a 
letter from the captain, dated in Hampton 
Roads; all of which were material to the 
risk. 1 Marsh. 349; 1 Dum. & B. [Term R.] 
.12; Park., Ins. 20, 9, 11. 2d. That plaintiff 
knew of the loss, before he ordered the in- 
surance. Upon this point, the evidence was 
as follows: That the plaintiff seemed very 
apprehensive as to the fate of the vessel. A 
messenger was sent off, in great haste, near 
night, with a letter for Philadelphia. The 
messenger arrived; called on the person to 
whom the letter was addressed, who desired 
the messenger to call in the afternoon, which 
he did, and received an answer, which he 
carried back to the plaintiff. The precise 
time, when all this happened, was not fixed. 
Also one witness swore, that before the re- 
turn of the messenger, the plaintiff stated 
that he had received information of the loss 
from the captain; that he had sent a mes- 
senger to Philadelphia, to get the vessel in- 
sured; and that he should fail, if the news 
of the loss should arrive before the policy 
was effected. Another witness proved, that 
the plaintiff informed him of the loss, and 
stated that he had received information of it 
from the captain, before he sent off the mes- 
senger. Against this, was opposed the evi- 
dence of the captain; who swears he never 
wrote to the plaintiff, or to his wife, the sis- 
ter of the plaintiff, informhig them of the 
loss. To support the witnesses who proved 
that the plaintiff acknowledged he had re- 
ceived notice of the loss from the captain, 
evidence was given, that a letter put into the 
jpost office at New York, on the 19th, would 
arrive at Philadelphia on the 20th, in time to 
go off in the mail, at three in the afternoon 
of the same day, to the plaintiff's residence. 
That the plaintiff was the postmaster at that 
place. That on the 20th, a letter arrive^ at 
the Philadelphia post office, and was sent 
free to the post office kept hj the plaintiff; 
but the witness did not recollect, to whom it 
was directed, or from whence it came; but 
it was proved, that the plaintiff, being a post- 
master, was the only person in that part of 
the country, entitled to have his letters free. 
That the mail left the post office of the plain- 
tiff for Philadelphia, on the 21st of Novem- 
ber. That the distance is sixty-five miles; 
and that a messenger might ride it in four- 



teen hours. Testimony, as to the character 
of the plaintiff, was given by his counsel, 
with the assent of defendant's counsel; and 
as to that of the two witnesses, who swore 
positively to the fact of the plaintiff's knowl- 
edge of the loss. 

Mr. Tod, for plaintiff. 

Smith & Hallowell, for defendants. 

WASHINGTON, Circuit Justice, charged 
the jury; and after stating the importance 
and necessity of good faith in contracts of 
this kind, he observed, that if the plaintiff 
had concealed material facts within his 
knowledge, or knew, or had heard of the loss, 
before he ordered the insurance, either would 
avoid the policy. That if the jury should be 
of opinion, that the captain, in his letter to 
the plaintiff of the 1st of November, inform- 
ed him of his intention to sail that day, it 
might be very material to the risk, that he 
should have disclosed this information to the 
defendants; and if so, the defendants would 
be exonerated. The time of a vessel's sail- 
ing is always important; particularly, if, at 
the time the insurance is effected, the vessel 
is out of time. The average voyage from 
Richmond to Philadelphia, is ten or twelve 
days. This vessel was insured, twenty-four 
days after she had sailed, and of course it 
was important for the underwriters to know, 
that she had been twenty-four days out. But 
it does not appear, that the captain informed 
his owner when he should sail. The order of 
insurance mentions, that, on the 1st of No- 
vember, she was loaded; and we must pre- 
sume, that this was the information com- 
mimicated to the owner by the captain, as 
the contrary does not appear. It would seem, 
as if the underwriters imderstopd, from the 
expressions used, that she had sailed on that 
day; as no reason for detention, beyond it, 
appeared, by their demanding ten per cent, 
premium, whereas the common premium, on 
such a risk, is provided to be from two to 
four per cent As to the letter from Hamp- 
ton Roads, it does not appear that it ever 
came to hand. 

The nest point is the most serious; be- 
cause, if the jury believe the defendants* wit- 
nesses, they fix upon the plaintiff a knowl- 
edge of the loss, before he ordered insurance. 
Against these witnesses, is opposed the tes- 
timony of the captain. The evidence cannot 
be reconciled: one, or other, has sworn to an 
untruth; and therefore, as is common in such 
cases, circumstances to prop the positive evi- 
dence have been resorted to, and the charac- 
ters of the witnesses have been attacked on 
the one side, and supported on the other. 
The curcumstances are the following: The 
captain arrived at New York, on the ISth; 
might have written on the 19th; his letter 
would have got to Philadelphia on the 20th, 
and would have reached the plaintiff on the 
22d. The messenger, we find, was sent off to 
Philadelphia in great haste, which might be 
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the nigM of the 22d; would reach Philadel- 
phia in the evening of the 23d, so as to cause 
the insurance to he e£Eected the day it was. 
A free letter did go on the 20th, to the office 
kept by the plaintiff; and he was the only 
person there, or in the neighborhood, entitled 
to this privilege. The hurry of the plaintiff, 
just about the time, when the mail, in the 
regular course, would arrive, in sending off 
a messenger, and the time necessary for the 
Journey, which would bring him here, on the 
day, or preceding evening, when the insur- 
ance was effected. But if the letter, order- 
ing the insurance, was truly dated, when it 
was written, and was immediately sent off; 
then it is almost impossible that the plaintiff 
could have heard from the captain after his ar- 
rival at New York. In answer to this, it is con- 
tended, by the defendants, that the letter 
must have been antedated, because, if writ- 
ten on that day, it might have been sent off 
by mail on the 21st, so as to have got here 
before the 24th, and therefore there could 
have been no reason for sending a special 
messenger. If the letter was antedated, then 
this itself is strong evidence of fraud, and 
gives to the whole transaction the appear- 
ance of unfairness. But if not antedated, 
still, if the plaintiff knew of the loss, before 
it was sent away, the consequence is the 
same, and he cannot recover. You are the 
proper judges, of the credit, and of the 
weight of evidence; and you must decide, 
upon an impartial consideration of all the cir- 
cumstances and facts, whether the fraud, im- 
puted to the plaintiff, is proved, or not 

The plaintiff suffered a nonsuit, after .the ju- 
ry had returned, and were ready to give m their 
verdict. 



JOHNSON (PONSFOBD v.). See Case No. 
11,266. 

JOHNSON V. PONSONBY. See Case No. 12,- 
772. 



Case Wo. 7,406. 

JOHNSON V. POTOMAC BLDG. ASS'N. 

[14 Leg. Int 393; 2 Quart Law J. 347.] 

Circuit Court District of Columbia. 1857. 

Bdilding Pond Association— Usdkt. 

[1, Loans made to their members by building 
loan associations, conducted in accordance with 
the ordinary and well-known methods adopted 
by such societies, are not usurious.] 

[2. Building loan associations are partnerships, 
and loans ma^e hr them to their members are 
dealings with partnership funds, in which the bor- 
rower has the same interest before and after the 
loan as the other members of the partnership.] 

[3. The contracts made by building loan asso- 
ciations witii such of their members as become 
borrowers, made upon the well-known and usual 
terms of sudi contracts, are not such as equity 
will relieve from on account of their being un- 
conscionable and oppressive.] 

This was a bill for an injunction [by John 
Johnson against the trustees of the Potomac 
Building Association] to restrain a sale of 



property, on the ground of usury in the coa- 
tract of parties. 

Before DUNLOP, Chief Judge, and MER- 
RICK and MORSELL, Circuit Judges. 

MERRICK, Circuit Judge. The complain- 
ant is a member of one of those voluntary 
associations, with the principles and modes 
of operation of which the public has long 
been familiar, under the denomination of 
''building associations," and brings his bill 
into this court against the trustees of the 
association to restrain the enforcement of 
the stipulations he has entered into with 
them in the usual conduct of the business 
of the association, and in furtherance of the 
objects for which he and all its members en- 
ter into the co-partnership, upon the ground 
that those stipulations are usurious, uncon- 
scionable, and oppressive. This case is un- 
derstood to raise the question, presented by 
several of like character on the docket of 
the lawfulness tff the operations of this class 
of associations, and of a large number of 
kindred societies which are known as "bene- 
fit societies," and have as their ostensible 
object the accumulation of a fund for each 
of their members by the periodical contri- 
bution of small savings, which are made 
productive by being advanced in certain 
amounts to individual members in the form 
of composition sales of their interests. All 
these societies combine two leading features, 
viz. hoarding savings and making profits by 
compounding interest on savings, on sub- 
stantially the same principles as savings 
banks and mutual insurance companies, by 
the following simple process: A number of 
persons enter into mutual agreement to sub- 
scribe and pay into a common fund by regu- 
lar installments, say of one dollar per month 
for each share the member may take, until 
the fund shall have accumulated so as to di- 
vide two hundred dollars or any other given 
amount to each share, at which period the 
partnership is to cease, and the share of each 
member thus accumulated will be a fund for 
him to purchase a small freehold tenement, 
or to be applied to any other prudential use 
he may determine; and to secure punctuali- 
ty, each member neglecting his monthly 
payments is subjected to a fine, say of ten 
cents upon every dollar he fails to pay at 
the regular monthly meetings. The period 
of distribution is hastened, and the common 
fund made productive by authorizing any 
mehiber to make a composition sale of his 
interest in the ultimate distribution to the 
other members of the association. Thus, 
whenever there are funds enough In the 
treasury for the purchase of one or more 
shares at any regular meeting of the associa- 
tion, the member who bids the highest pre- 
mium, or, in other words, agrees to take the 
lowest price, Is paid the price so bid by him 
for his tdtimate share. He remains, however, 
a member of the society until the close, 
paying thenceforth a double monthly instal- 
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ment on Ws shares, two dollars per month 
on each, instead of one dollar, and subject 
to all the regulations of the society, liable 
to attend its meetings, and to do any duties 
which might be devolved upon any other 
member, and liable to the regulated fines, in 
default of punctual payment of monthly 
contributions, or any other default under the 
rules. Whenever a sale of this, kind is ef- 
fected, it is manifest that, unless some ar- 
rangement is made, the society has no se- 
curity that the member who has been ad- 
vanced by this sale his ultimate share of 
profits, will continue to bear his proportion 
of the burden of mutual contribution; there- 
fore a bond in the penalty of the ultimate 
value of the shares sold, and a deed of trust 
upon real estate is executed to the society, 
conditioned for his faithful payment of the 
monthly dues thereafter to accrue, and all 
fines and forfeitures which may, under the 
rules, be imposed on him for any defaults. 
There is in the bond and deed no stipulation 
for the return of the principal sum advanced 
to the member, nor is it at all in the power 
of the society to compel its return if he ful- 
fil the conditions of the bond and deed of 
trust Should the member fail to comply, 
the bond and deed of trust become forfeit, 
and the society may direct a sale of the 
property conveyed by the deed, to raise the 
amount of damages which are ascertained 
and liquidated by the deed of trust, and 
which are usually the return to the society 
of the advance paid upon the bid of the 
member, with interest thereon, all the 
monthly dues and fines which may be in 
arrear; and the member is then and there- 
by reinstated in the condition of a member 
who has had no advance, and has paid all 
his dues and fines, &c. 

The facts in the present ease conform to 
the general scheme I have mentioned. John 
Johnson is a member of the Potomac Build- 
ing Association, consisting" of one hundred 
arid seventy-six members. On the 5th of 
May, 1851, he received from the society 
$260, bid on two shares, of the ultimate 
value of $400. In other words, he sold to 
the other members at 35 per cent discount, 
and gave bond and deed of trust for the 
payment of double monthly dues thence- 
forth, or $4 per month, and for such fines 
and forfeitures as he might incur; and. fall- 
ing in arrear for dues and fines in Decem- 
ber, 1856, the trustees under the deed of 
trust advertised the property for sale, and 
he has filed his bill, charging that the stip- 
ulations he entered into were only a device 
to cover an usurious loan, and praying to 
be discharged from his contract on payment 
of the principal sum of §260, with interest 
from May 5, ISol, and to be released from 
the fines incurred by him as a member of 
the society, and to enjoin a sale of the 
property by the trustees. The answer de- 
nies that there was any corrupt intent or 
secret agreement to, effect an usurious loan 
13FED.0AS,— 50 
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under the forms of stipulations entered in- 
to by parties, and sets out the bond, deed 
of trust, articles of association, &c., and 
avers that the contract was bona fide en- 
tered into and made and intended to be 
what it appears on the face of the papers, 
and none other. In the present stage of 
the cause, the answer must be taken as 
true, that the contract between the parties 
was whatever it appears to be, and that 
there was no other and different agreement 
behind the ostensible arrangement Were 
there other secret agreement to make an 
usurious loan, to which the stipulations here 
shown were but an outward covering, and 
it were so charged in the bill. by proper 
averments, it would become necessary, be- 
fore a final hearing, to send down a case to 
a jury to ascertain whether there be in fact 
a secret corrupt usurious agreement for a 
loan; for whatever form parties adopt to 
hide usury, if they have secretly made a 
corrupt loan, the law will drag away the 
veil and penetrate the motive. But I do 
not understand the bill to charge any dif- 
ferent agreement from that disclosed by 
the answer, and the question before us is 
therefore not one of intention, but one of 
construction upon the face of the articles of 
association, bond, and deed of trust exhib- 
ited with the answer. As a question of 
construction, it seems- to me, both upon 
principle and authority, that stipulations 
like those we are considering are not usuri- 
ous. To constitute usury, there must be 
a loan of ^ money, in which the principal 
sum 'is not hazarded, and is to be repaid at 
all events, with more- than legal interest. 
There was a time in the history of the law 
when the taking of any interest for the use 
of money was an heinous offence; but 
"usury has long since lost that deep moral 
stain which was formerly attached to it, and 
is now generally considered only as an ille- 
gal or immoral act, because it is prohibited 
by law." Supreme court in Lloyd v. Scott, 
4 Pet. [29 U. S.] 224. With this high war- 
rant for a lenient construction of a penal 
law, no court should pronounce a contract 
usurious in which any of the elements of 
the definition are wanting, or which is 
within the exemption of adjudicated cases, 
but, on the contrary, should seek to enforce 
the principle that every man has a right to 
make what contracts he pleases, if not re- 
strained by some law, and that justice and 
equity require that such contracts should be 
executed if fairly made. The very point in- 
volved in the present case was decided in 
Silver v. Barnes, 6 Bing. N. O. 186. Tin- 
dal, G. J., says the question was whether the 
transaction was a loan of money, or a deal- 
ing with the partnership funds. If it was a 
loan, it was usurious. We think it was a 
dealing with the partnership funds, in which 
the defendant had .an interest in common 
with the other members of the society, and 
that it was not -a loan; the defendant was 
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interested in the money wlien it was ad- 
vanced, and when it was repaid. The rules 
of the society are in effect a mere agreement 
by the partners that their joint contrilDUtions 
shall be advanced for the use of one or oth- 
er, as occasion requires, and the transaction 
was not a borrowing by the maker of a note 
from the payees. 

In a later case, Burbridge v. Cotton, 8 
Bng. Law & Eq. 62, Sir J. Parker says: 
"The case of Silver v. Barnes [supra] was a 
direct authority, that an advance out of the 
funds of an association of this kind, made 
pursuant to its rules, to one of its members, 
having in common with other members, an 
interest in the fund out of which the ad- 
vances were made, and in the money to be 
repaid by him, was not a loan of money, but 
a dealing with the partnership funds, and 
was not usurious. He was not aware that 
the authority of that case had ever been 
doubted. It had been approved by Parker, 
Baron, in Gutbill v. Kingdom [1 Exch. 494], 
and he considered that a decision of a court 
of law on such a subject was binding in this 
court." To the same effect are the cases of 
Seagrave v. Pope, 15 Bng. Law & Eq. 480; 
Mosley v. Baker, 6 Hare, 87, and other cases. 
It has been supposed that the cases of Sil- 
ver V. Barnes, Burbridge v. Cotton, and all 
others, rest the principles of their decision 
upon the late English statutes of 7 Wm. IV., 
and 7 & 8 Vict., and also a previous statute 
(Geo. IV.) for the regulation of certain joint 
stock associations. But this is a total mis- 
take, as may be found by consulting Words- 
worth on Joint Stock Companies, as well as 
the cases themselves. They do not profess 
to rest upon a statutory privilege, but upon 
common law principles;- These statutes had 
their origin with the statute of 6 Geo. I. c. 18, 
passed in 1719, which was made to restrain 
the creation of associations with shares 
transferable at pleasure, which, after the in- 
troduction of the South Sea Bubble, were 
used as means for the wildest forms of stock 
gambling, and indulged to such a mad and 
ruinous extent as to require the check of leg- 
islative prohibition. When mutual benefit 
and aid societies, having funds accumulated 
from small monthly subscriptions, were 
adopted about the beginning of the present 
century, it was much doubted whether they 
did not all fall within the prohibitions of the 
stock-gambling statutes, the provisions of 
which are numerous and very complicated. 
To remove these doubts; and to reduce into a 
system the manner of conducting these and 
other joint-stock associations having legiti- 
mate and beneficial objects, and to give 
greater facilities for the management and en- 
forcement of the rights of these companies, 
the statutes of Geo. IV., superceded by 7 
Wm. IV. and 7 & 8 Vict, were passed. These 
statutes are in no sense enabling statutes, 
but are in the nature of restraining enact- 
ments, requiring certain formalities, not at 
common law necessary, to give vitality to the 



association coming within their purview, and 
subjecting them to a cei-tain inquisitorial 
control by boards of justices, &c. But these 
statutes, although none of them in force in 
this district, may be invoked for one purpose, 
viz.: to show the sense of the people and 
parliament of Great Britain that associa- 
tions of this sort are of most beneficial tend- 
ency; and, pruned of abuses to which some 
of them are liable, are of great utility to the 
public, especially to the poorer classes, by 
encouraging thrift and supplying them with 
advantageous agencies for the accumulation 
and management of the savings of their 
daily labor. 

But, altogether outside of any decisions 
touching joint-stock associations, it is well 
settled that if profit be derived through a 
bona fide partnership, the dealing with 
money is not usurious. Gilpin v. Enderley, 
5 Barn. & Aid, 954; Fereday v. Hordern, 1 
Jac. 144. The reason running through ail 
these cases is that the principal sum is in 
hazard by the liability of the partners for 
the debts of the concern to third persons; 
and the principle is not varied by the fact 
that, under the particular arrangements of 
the business, any loss is highly improbable. 
An inspection of the scheme in this case will 
make apparent to any one, without pausing 
to illustrate it, that each member is inter- 
ested in every dollar belonging to the con- 
cern; the greater the profits, the less wiU be 
the amount of his weekly contribution to 
raise the common fund to the distributive 
amount; and, if no profit is made, he will 
contribute all that he ultimately withdraws, 
and will only derive the benefit, a substan- 
tial one indeed, of the saving process. On 
the other hand, in payment of officer's sala- 
ries, rent, and other expenses, he is liable in- 
dividually for all the debts of the concern, 
and therefore, to all legal intents and pur- 
poses, is a partner. 

Independent of the partnership view of 
the ease, as was argued at the bar, the C(to- 
tract may be likened to the purchase by the 
society from its member of an annuity. For 
the amount advanced or paid to him he 
agrees to pay double the monthly instalment 
on the shares represented during the life 
of the association. The duration of the so- 
ciety is altogether uncertain. It may, and 
probably will, expire before the monthly 
payments amount in the aggregate to the 
price he receives with simple interest, or it 
may continue until these exceed that amount. 
The purchase and sale of annuities and rent 
charges differ fromf a loan at interest in this: 
that, in case of a loan, the principal sura, 
as such, is to be repaid at all events. In 
the case of annuities and rent charges, re- 
deemable, it may be repaid at the will of the 
purchaser; nor does it make any difference 
that the annuity is dependent upon a con- 
tingency other than the duration of a human 
life. Both in annuities and rent charges 
purchased, the stated payments may amount 
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to mucli more thau tlie interest upon the 
price paid, and be so great as in all human 
probability, before the termination of the 
annuity, largely to exceed both principal and 
interest; yet the validity of the purchase 
is not thereby affected. The case of Lloyd 
V. Scott, decided in 4 Pet [29 V, S.] 224, and 
afterwards tried in this court upon pro- 
cedendo [Case No. 8,434], on an issue of 
usury before the jury, was the purchase of 
an annuity or rent charge, very like in its 
practical results to the present case; and 
in that case the court held that the covenant 
that a party might repurchase within a 
given period at -Iflie same price, and upon re- 
payment of that price, with all arrears of 
instalments of the annuity which was equiv- 
alent to 10 per cent per annum, to be en- 
titled to re-conveyance of the premises char- 
ged, did not give the transaction in law the 
•character of a loan, so as to taint it with 
usury, provided the original purchase was 
in good faith. 

But it is further said that although the 
sale of the shares upon a discoxmt, coupled 
with an agreement to pay the double month- 
ly instalments, may not be usurious, consid- 
•ered in the light of a partnership dealing, 
•or an annuity sale, or a contract in which 
the principal sum is not, at all events, re- 
turnable, together with more than legal in- 
terest, yet the imposition of fines of ten cents 
for each dollar of monthly dues not punctu- 
ally paid is usurious interest upon the 
monthly dues. This does not appear to me 
to be either a just construction of that part 
•of the regulations of the society; nor if it 
were meant to be a reservation of interest 
as interest would it be usurious. The cases 
■of Roberts v. Trenayne, Oro. Jac. 509, Floyer 
-y. Edwards, Cowp. 113, and Wells v. Girling, 
4 Moore, 78, 1 Brod. & B, 447, all deciding 
that, wh^re the party may relieve himself 
from any interest at all by payment at a 
■day certain, the reservation of more than 
legal interest in case of default is not usu- 
rious within the statute. But the fair con- 
struction of this part of the regulations of 
Ihese societies seems to be that, inasmuch 
.as punctuality and exactitude are essential 
to the just and profitable conduct of the 
business of the concern, the reservation of 
legal interest on non-payment of monthly 
dues being so inconsiderable, hard to com- 
pute, and nest to impossible to collect and 
account for, it would be no compensation to 
the society for these defaults, nor any se- 
curity against their frequent recurrence. 
Hence their rules fix as a measure of liqui- 
dated damages for each default, under the 
name of a fine, a certain small sum, in this 
and most other societies 10 cents on every 
dollar. The 16th rule of the articles in the 
case of Silver v. Barnes, already cited, calls 
these fines by the name of 'liquidated dam- 
ages." 

Now, if the contract in this case was not 
usurious, was it an unconscionable and op- 



pressive bargain, which a court of equity 
ought to relieve against? By reference to 
the tables of calculation which are published 
in the explanatory treatices on these sub- 
jects, or which, with a little trouble, may be 
calculated by any person for himself, it wUl 
appear that the average duration of these, 
societies is from eight to nine years, depend- 
ent upon the lange of premium which their 
advances command. A society with an aver- 
age premium of thirty-five per cent, which 
the complainant in this case paid, will wind 
up in eight years and a fraction. "What does 
an advance at thiity-five per cent discount 
cost the member during eight years, as com- 
pared with the admitted standard of modera- 
tion,— a loan at six per cent: 

$400 at thirty-five per cent, discount is $260 00 
Interest at sis per cent, for 8 years is 124 80 

$384 80 

Double monthly dues for 8 years, at „ „„ 

$2.00 per share 3S4 00 

Balance in favor of an advance over 
an ordinary loan at sis per cent, is. . $ 80 

Thus, it appears, in point of fact, "that if 
the complainant were faithfully to comply 
with the terms of his contract and to be 
in no default for monthly dues, instead of 
paying more than legal interest, he would 
get the advance and use of $260 for eighty 
cents less than simple interest while the 
profit to the copartnership would be the ac- 
tive employment of his and other weekly 
dues in the interval. 

Suppose the contract be terminated, and 
the complainant released from his connex- 
ion with the society, and he claims in his 
bill: 

By payment of the advance $260 00 

Legal interest thereon for five years 
and seven months 87 10 

$347 10 
Crediting the account with dues paid 
as per answer 209 00 

Balance due to the society $138 10 

Suppose, on the other hand, the complain- 
ant be released upon the terms offered by 
respondents in their answer,' the account 
will stand: 

Debtor to amount advanced $260 00 

To amount of fines, as per detail 

statement 14 00 

Wliole amount of dues prior to and aft- 
er advance 282 00 

$556 00 

Crediting him by estimated value of 

his shares ^00 00 

By monthly dues already paid 209 00 

$409 00 

The balance claimed by them is $147.00, or 
$8.90 more than by calculation of simple in- 
terest. 

Suppose, on the other hand that the ad- 
vance be restored to the society, and the com- 
plainant restored to the condition of a mem- 
ber having received no advance, which under 
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the terms' of the articles of association is all 
that the society can insist upon without his 
consent to a dissolution of their relations, the 
account -would he stated thus: 

Debtor to advance $260 00 

To amount of fines incurred. -,.-,.... 14 00 
Total dues prior to and since his ad- 
vance 282 00 

§556 00 
And crediting the dues already paid 
in 209 00 

Leaving an apparent balance of $347 00 

But, to show the true attitude of the parties, 
it will be remembered that this balance of 
$347.00 represents within itself his remaining 
interest in the association, and the value of 
his ultimate distributive share. This share 
he may sell to any third person, or to the so- 
ciety, as they offer, by their answer, at its 
market value of §200, and the balance against 
him will be exactly as before, §147, or less 
than §9 above legal interest for the use of 
the advance for five years and upwards. Sup- 
pose the member resorts to the other alter- 
native of voluntarily quitting the society aft- 
er having enjoyed the benefit of his advance 
for five years and seven months. He has a 
right to do it without the assent of the asso- 
ciation, as provided in their constitution, by 
returning the money advanced, with interest 
thereon, paying all fines incurred, and being 
credited with the dues already paid in. The 
account would then be: 

Advance §260 00 

Interest for five years and seven months 87 10 
Pines incurred 14 OO 

. . , §361 10 

Amount of dues paid in 209 00 

Balance due association §152 10 

— Or §14 more than simple interest for the 
use of the advance during five years and sev- 
en months. 

No man who will give a thought to the sub- 
ject can call a contract voluntarily entered 
into which presents these results uncon- 
scionable or oppressive. 

But suppose that the forfeitures and fines 
imposed upon a defaulting member were 
much larger than those claimed in the pres- 
ent case. Would it be the province of this 
court, upon the bill of the defaulter, to re- 
lieve him from the consequences of his own 
contract and his voluntary acts? The dis- 
tinction must always be remembered be- 
tween calling upon a court of equity to re- 
lieve against a forfeiture or to enforce a for- 
feiture. In the latter case they may refuse 
to interfere. But the doctrine of relief has 
been restored from the confusion of the old- 
est decisions and narrowed to this: that un- 
less the court can clearly see that full com- 
pensation can be made, and the forfeiture 
was not voluntarily and persistently incur- 
red, it will not relieve, but let the party 
abide by the contract he has formed. In 2 
Story, Eq. Jur. § 1323, it is thus summed up: 



"The doctrine seems now to be asserted in 
England, that in all cases of forfeiture for 
breach of any covenant, other than a cove- 
nant to pay rent, no relief ought to be grant- 
ed in equity, unless upon the ground of ac- 
cident, mistake, fraud, or surprise, although 
the breach is capable of a just compensa- 
tion." And in section 1325 he gives the 
special phase of reasoning which fits the 
present and like cases, viz.: "It is upon 
grounds somewhat similar, aided by consid- 
erations of public policy, and the necessity 
of a prompt performance in order to accom- 
plish public or corporate objects, that courts 
of equity, in cases of non-compliance by 
stock-holders with the terms of payment of 
their instalments of stock at the times pre- 
scribed lay which a forfeitufe of their share 
is incurred under the by-laws of the insti- 
tution, have refused to interfere by grant- 
ing relief against such forfeiture." In the 
case of Sparks v. Liverpool Waterworks, la 
Ves. 433, which was a case of purely acci- 
dental forfeiture of stock in a corporation,, 
under one of its by-laws requiring instal- 
ments to be paid at a certain time, the mas- 
ter of the rolls uses language precisely adapt- 
ed to the business and objects of societies- 
organized upon theprinciples we are consider- 
ing. He says: "It is essential that the money 
should be paid, and that they should know 
their situation. Interest is not an adequate 
compensation even among individuals, much 
less in theseundertakings. In particular cases- 
interest might be a compensation, but in 
a majority of cases it is no compensation 
from the uncertainty in which they may be- 
left. The effect is the same whether money 
has been paid or not. They know the con- 
sequence." 

I agree with those enlightened judges and 
chancellors of England, Lord Eldon, and 
a host of others, who have always regretted' 
that courts of equity had ever undertaken 
to relieve against forfeiture breaches of pri- 
vate contract. They have all admitted it 
to be "delicate and dangerous," and some- 
have denounced it as "mischievous and arbi- 
trary." See Eaton v. Lyon, 3 Ves. 693; cas- 
es of Sanders v. Pope, 12 Ves., at page 291; 
Hill V. Barclay, 16 Ves. 403, 18 Ves. 58; 
Bracebridge v. Buckley, 2 Price, 206; Rolfe 
V. Harris, Id., note page 210, and other cases 
cited in 2 Story, Bq. Jur. §§ 1320, 1325. For 
myself, I adopt the maxim laid down by 
Cranch, C. J., in Lloyd v. Scott [Case No. 
8,434]: "Every man has a right to make- 
what contracts he pleases, if not restrained 
by some law; and justice and equity re- 
quire that such contract should be executed, 
if fairly made." 

I am of opinion that upon the case made- 
by the answer, the special Injunction should 
be refused. 

MORSELL, Circuit Judge, concurred in the- 
foregoing opinion. DUNLOP, Chief Judge, 
dissented, and delivered a separate opinion.. 
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DUNIiOP, CMef Judge. A voluntary, un- 
incorporated association, called the Potomac 
Building Association, was formed la Wash- 
ington, in the year 1850, by the complainant 
Johnson and others. The constitution of the 
society provided that a monthly subscription 
of one dollar should be paid by the members 
in respect of each share held by them, until 
the joint contributions were of an amount to 
enable each member to receive two hundred 
dollars in respect of each share. Power was 
given to the society to advance to any member 
his shares at a discount, such member pay- 
ing an additional dollar monthly on each share, 
as aforesaid, and executing a bond and deed 
of trust to defendants to secure the due 
payment of his future subscriptions. The 
complainant took an advance upon his two 
shares at a discount of thirty-five per cent 
per share; that is to say, on his two shares, 
estimated as worth ?400, $140 was deducted 
for discount, and he received in cash from 
the company $260, and executed to the de- 
fendants, the trustees of the building society, 
the bond and deed of trust set out in the 
proceedings in this cause for seciiring the 
payment of his future subscriptions. The 
deed of trust contained no covenant for the 
repayment of the advance. The complain- 
ant having failed to pay his monthly dues, 
&c., for more than sixty days, the defend- 
ants, as trustees, advertised to sell for the 
amount claimed by the building society in 
their account filed, which is in the following 
terms: 

Jno. Johnson to Potomac Building Association. 

Dr. 

1851. Slay 5. To cash advanced on 
two shares of stock $260 00 

Monthly dues for two shares 
of stock for seven months, 
prior to taking advances, at 
$1 per share $ 14 00 

Dues from May, 1851, to De- 
cember, IboU, five years and 
seven months, at ?2 per 
montli each 268 00 

282 00 

Fines to December, 1856, as per state- 
ment in detail 14 00 

$556 00 
Cr. 

By amount of dues paid in, as 
per statement in detail here- 
with $209 00 

By estimated value of his two 
shares of stock, by actual 
sales made December 1, 
1856 200 00 

409 00 

Balance due by Johnson $147 00 

Johnson, the complainant, filed his bill in 
this case, charging usury in the contract, and 
claiming to' set it aside and to avoid the 
deed of trust on payment of principal and 
interest on the advance, and for an Injunction 
to stay the sale by the trustees. The de- 
fendants, in their answer, deny usury, and 
assert their right to sell for the balance 
claimed by them in the foregoing account 
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The complainant was a stockholder in the 
company to the amount of two shares, and 
had signed the constitution. The shares at 
the winding up were to be made worth $200 
each. Johnson's shares $400, less $140, the 
premium bid by him for the advance, would 
be worth $260 at the winding up of the as- 
sociation, and to be accounted for to him in 
his settlement with the company at thg.t val- 
ue. The articles of the constitution of the 
building company which bear on this case, 
are as follows: 

"Art 2, § 3. Each and every stockholder, 
for each and every share of stock that they 
hold in this association, shall pay the sum 
of one dollar, in bankable funds, on the first 
Monday of each and every month, to the 
treasurer, or such other person or persons 
as shall from time to time, by the laws or 
regulations of the association, be authorized 
to receive the same, until the value of the 
whole stock shall be sufficient to divide to 
each share of stock the sum of two hun- 
dred dollars, at which time the association 
shall determine and close." 

Article 8, "Advances," §§ 1, 2, 3, 7: 

"Sec. 1. Every stockholder, for each share, 
entitled to piirchase an advance of stock of 
$200, to be paid from the funds of the as- 
sociation," &c. 

"Sec. 2. When the funds of the association 
warrant it, one or more advances shall be dis- 
posed of by the secretary to the highest bid- 
der, at regular meetings of stockholders, not 
under par," &c. 

"Sec. 3. Whenever a stockhcSder shall pur- 
chase an advance he shall pay, or cause to be 
deducted, the premium offered by him or 
them for the same, and shall secure the as- 
sociation by bond, deed of trust, and policy 
of insurance, the policy to be assigned to 
the trustees upon the trust for such amount 
as the board of directors may deem suf- 
ficient to cover the amount advanced, with 
all fines, costs, and charges which may ac- 
crue thereon." 

"Sec. 7, Stockholders taking an advance 
from the funds of the association shall, from 
the time of purchasing such advance, pay 
to the treasurer two dollars per month for 
every share of stock on which such advance 
may have been made, (Instead of one dol- 
lar, as hereinbefore provided, for those who 
have received no advance,) and if the same 
shall be suffered to remain unpaid more than 
two months, the board of directors may 
compel payment by ordering proceedings on 
the bond and deed of trust according to law." 

This additional dollar per month on each 
share to a stockholder buying an advance 
is $12 per year, or six per cent, the legal 
rate of interest valuing the share at $200, 
which is its computed value on the close 
of the concern. Johnson bought an advance 
on his two shares at thirty-five per cent, pre- 
mium, received $260 in money, paid or had 
deducted $140 premium, gave his bond to 
the treasurer for $400, conditioned to pay 
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monthly dues of $2 per share on each share, 
and all fines, until the value of the whole 
stock shall be sufficient to divide to each 
share of stock $200; and also a deed of trust 
to Messrs. Ratcliffe and Clarke to secure 
these dues and fines, &e. The condition of 
the bond is worthy of special notice, and 
shows plainly the nature of the contract, 
and, together with the trusts of the deed, 
makes apparent the rights of the association 
and the duties and obligations of the bor- 
rower, and, as I construe them, are designed 
to carry into effect the true meaning of the 
constitution of the building company. The 
bond of date 15th May, 1851, is in the sum 
of ?400. The condition of the bond is in these 
words: "Whereas, the said John Johnson, 
a stockholder to the extent of two shares in 
said association, has, by virtue of and in 
accordance with the provisions of the consti- 
tution and obligation attached thereto of the 
said association or joint-stock company, re- 
ceived advances from the funds of the said 
association, advances on said stock; now if 
the said John Johnson, or his heirs, execu- 
tors and administrators, shall weU and truly 
pay, or cause to be paid, unto the said 
Ephraim Wheeler, treasurer, as aforesaid, or 
to his successor in office, the sum of two dol- 
lars on each of the shares of stock on which 
he has received advances, as aforesaid, 
monthly, and every month, commencing with 
the first Monday in June, 1851, and con- 
tinues to pay the same on the first Monday 
of each and ev^ry month thereafter, together 
with any fines and forfeitures for the non- 
payment of said monthly dues, as is provided 
in said constitution and obligation, as afore- 
said, until the funds of the said association 
shall divide to each share of stock the sum 
of two hundred dollars, then this obligation 
to be void, or else to remain in full force and 
virtue in law." And the deed of trust to 
Messrs- Eatcliffe and Clarke, of date the 2d 
of June, 1851, under which they now claim 
to sell complainant's house and lot, after re- 
citing said bond and its condition, in sub- 
stance, as above set forth, and that said deed 
was to secure the said monthly dues, fines, 
and forfeitures, conveyed to them the prop- 
erty described in said deed upon the fol- 
lowing trusts; that is to say: "If the said 
Johnson, his heirs, executors and adminis- 
trators, shall fail to pay the said monthly 
payments, and the fines and forfeitures afore- 
said, so that any one or more of the same 
shall be due and unpaid for the space of 
sixty days, then the said writing obligatory 
shall be deemed and taken as forfeited, and, 
upon request in writing, &e., the trustees 
shall sell, &c., and convey to the purchaser, 
&c.; and, out of the proceeds of the sale, 
pay first the costs and charges attending said 
sale; secondly, pay to the treasurer what- 
ever sum or sums of money shall then be 
found due by the said John Johnson to the 
said association, on an account to be stated 
by the said treasurer; in which the said 



Johnson shall be charged with the sum of 
money received by him from the said as- 
sociation, and the monthly payments, fines, 
and forfeitures intended to be secured by 
these presents and the said writing obliga- 
tory, and credited with the amount of dues 
paid by him, and the residue, if any, pay 
over to the said Johnson, his heirs and as- 
signs, &c. It is evident that the account 
here to be stated, and the whole terms of 
the bond and deed of trust, contemplate 
Johnson, to whom the advance has been 
made on the two shares, as still a partner, 
and to continue to be so till the final close 
of the association, when the two shares will 
be of the value of $200 each, and so to be 
estimated in the final settlement between 
him and his copartners, less the premium 
bid by him at the time of the advance; and 
it is on the assumption only that he is so 
to continue a partner that he can be made 
to pay dues up to the close of the concern, 
when each share is to be made of the value 
of $200. As such partner and contributor 
he is to share in the profits, present and to 
come, of the partnership. 

The English cases referred to in the argu- 
ment, clearing the transaction of usury, are 
based upon the assumption that the party 
to whom the advance is made is a partner 
at the time of the advance and when the ad- 
vance is repaid, and so a sharer in the profits 
then and to the close of the concern. It 
can in no other sense be said to be a dealing 
in partnership effects by the partners inter 
se. In the case of Silver v. Barnes, 6 
Bing. N. C. 180, Tindal, 0. J., says: "A 
motion has been made for a new trial, on 
the ground of misdirection, but we think 
the case was properly left to the jury. The 
question was whether the transaction was 
a loan of money or a dealing with the part- 
nership. If it was a loan it was usurious. 
We think it was a dealing with the part- 
nership fund, in which the defendant had 
an interest in common with the other mem- 
bers of the society, and that it was not a 
loan. The defendant was interested in the 
fund when the money was advanced and 
when it was repaid. The rules of the socie- 
ty are, in effect, a mere agreement by part- 
ners that their joint contributions shall be 
advanced for the use of the one or the other, 
as occasion requires, and the transaction in 
question was not a borrowing by the maker 
of the note from the payees. In a case be- 
fore Alexander, Chief Baron, in the year 
1828, he held an advance, from a similar 
society to one of its members, to be a part- 
nership transaction and not a loan." If the 
partner receiving the advance is turned out 
of the concern, and dispossessed of his profits 
by an arbitrary valuation of the two shares, 
as is claimed in the account presented in 
the defendant's answer, who value and take 
the shares to the use of the association at 
$100 each, when they are to be made worth 
$200 each, less the premium bid on them in 
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part by the complainant's monthly contribu- 
tions to the end and winding up of the as- 
sociation, then he is no longer a dealer in 
partnership effects, having a common inter- 
est with his copartners hi all profits to the 
close, but an outsider and a borrower of 
funds owned by strangers, and in that light 
the contract is clearly usurious. I refer to 
the case of Bechtold v. Brehm [26 Pa. St. 
269], decided by the supreme court of Penn- 
sylvania in 1856.. The additional monthly 
payments of $12 a year on a computed $200 
share, greatly exceed the legal rate of In- 
terest on the advance of $130 on that share, 
deducting $35 per cent premium bid by the 
complainant and retained by the association 
when the advance was made. If the com- 
plainant is not a partner, and is subject to 
be ousted before the concern closes, he is not 
receiving his share by anticipation; he is 
not a sharer of profits present and to come. 
In that sense, by whatever name the trans- 
action is called, it is a mere loan of money. 
It is a loan at a higher rate of interest than 
the law allows, for the forbearance; or giv- 
ing day of payment, and the bond and deed, 
to secure the repayment of the principal, 
in which aspect the defendants treat said 
bond and deed in their account rendered, 
(as I think wrongfully,) being securities taint- 
ed with usury, are both void by the stat- 
ute, 

I entertain some doubt whether the con- 
tracts of this builduig association, as to ad- 
vances, even when executed in good faith, 
accordhig to the terms of then: written con- 
stitution, are free from usury. Some of the 
English cases certahily go to that extent 
The doubts there have been removed by 
statutory provisions which legalize these ad- 
vances, and provide for the imposition of 
fines on members for failure to pay monthly 
dues within prescribed limits, the legislatmre 
of that country thinking such societies of 
beneficial tendency, and calculated to elevate 
the social condition of men having no other 
means than the fruits of their daily labor. 
Their expediency and utility is not so certain 
here, where any laboring man, with the high 
rate of wages prevailing in this country, can, 
with the exercise of ordinary prudence and 
carefulness, soon secure a homestead without 
involving himself hi the expensive machhie'ry 
of a building association, the articles of 
which are not easily understood by unlearned 
people, and very liable to be perverted to 
their oppression. These considerations, how- 
ever, belong to the legislature and not to the 
courts of justice, and, if such associations are 
deemed beneficial they ought to be regulated 
and protected by statute, as has been done, 
it is believed, in some of our states. The 
fines which, by their constitution, the mem- 
bers agi-ee to pay, in default of punctuality 
in the monthly dues, are in the nature of for- 
feitures, and are in fact sometimes so called 
by the society itself. If they were called liq- 
uidated damages their nature would not be 
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changed. All the courts in this country, as I 
understand Kent Story, and Marshall, both 
at law and in equity, are unwilling to en- 
force forfeitures, and lean against them. In 
England they have been sanctioned by the 
statutes to which I have referred. In the ab- 
sence of any statute here, I thmk we ought 
only to enforce the pajTuent of the dues by 
directing our auditor to allow interest on 
them from the periods when they accrued 
and fell due. As the trustees in this case 
claim to sell the complainant's property upon 
an account stated, and for a sum not war- 
ranted by law, nor even by the constitution 
of the buildhig society itself, I think the hi- 
junction prayed ought to be granted, and to 
have effect till the cause is finally heard. 

As to fines, penalties, and forfeitures, the 
following cases are hi point: In Skhiner v. 
Dayton, 2 Johns. Ch. 535, Kent Ch., says: 
"It is no doubt a general principle of the 
court that equity will relieve where a pen- 
alty is forfeited, if the case admits of a cer- 
tahi compensation; and the true foundation 
of the relief is, that when penalties are de- 
signed only to secure money or damages real- 
ly incurred, if the party obtahis his money 
or damages he gets all that he expected or 
required." See, also, Livingston v. Tomp- 
kins, 4 Johns. Oh. 431. 

"If the penalty is to secure the mere pay- 
ment of money, courts of equity will relieve^ 
the party upon paying the principal and hi- . 
terest" 2 Story, Eq. Jur. § 1314. See, also, 
sections 1313, 1315. Section 1315: "The same 
doctrine has been applied by courts of equity 
to cases of leases, where a forfeiture of the 
estate and an entry for the forfeitm-e is stip- 
lated for hi the lease, in case of the nonpay- 
ment of the rent at regular days of payment; 
for the right of entry is deemed to be intend- 
ed to be a mere security for the payment of 
the rent" And hi note 2 to this section 
Story says: "In HUl v. Barclay, 18 Yes. 58, 
Lord Eldon, speaking of the relief given in 
cases of nonpayment of rent, said: 'It was 
upon a principle long acknowledged in this 
court, but wholly without foundation. Why 
without foundation? It proceeds upon the 
intelligible principle that the right of re-en- 
try is intended as a mere secuxity. It is so 
intended. There is^ the same ground of re- 
lief as in the case of a forfeiture by nonpay- 
ment of the money due upon a mortgage at 
the day appointed. No body doubts the jus- 
tice and conscientiousness of interfering in 
the latter ease. "Why is it not equally proper 
in the former?' " Section 1316: "The true 
foimdation of the relief hi equity hi all these 
cases is, that as the penalty is designed as a 
mere security, if the party obtahis his money 
or his damages he gets all that he expected, 
and all that in justice he is entitled to; and, 
notwithstanding the objections which have 
been sometimes urged against it, this seems 
a s'ufficient foundation for the jurisdiction. 
In reason, in conscience, in natural equity 
there is no ground to say, because a man has 
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stipulated for a penalty in case of Ms omis- 
sion to do a particular act, (the real object of 
the parties being tlie performance of the act,) 
that if he omits to do the act he shall suffer 
an enormous loss wholly disproportionate to 
the injury to the other party." (In this case 
a loss of ten per cent, a month, which I thinlc 
oppressive.) "If it be said that it is his own 
folly to have made such a stipulation, it may 
equally well be said that the folly of one 
man cannot authorize gross oppression on the 
other side. And law, as a science, would be 
unworthy of the name if it did not to some 
extent provide the means of preventing the 
mischiefs of improvidence, rashness, blind 
confidence, and credulity on one side, and of 
skill, avarice, cunning, and a gross violation 
of the principles of morals and conscience on 
the other. There are many cases in which 
courts of equity interfere upon mixed grounds 
of this sort. There is no more intrinsic sanc- 
tity in stipulations by contract than in other 
solemn acts of parties, which are constantly 
interfered with by courts of equity upon the 
broad ground of public policy, or the pure 
principles of natural justice. Where a pen- 
alty or forfeiture is designed merely as a se- 
curity to enforce the principal obligation, it 
is as much against conscience to allow any 
party to pervert it to a different and oppress- 
ive purpose as it would be to allow him to 
substitute another for the principal obliga- 
tion. The whole system of equity jurispru- 
dence proceeds upon the ground that a party 
havhig a legal right shall not be permitted 
to avail himself of it for the purpose of injus- 
tice, or fraud, or oppression, or harsh or vin- 
dictive injury." And in a note to the same 
section Judge Story says: "Lord Eldon has 
taken uncommon pains to espress his dissat- 
isfaction with the principle of allowing re- 
lief In equity against penalties and forfeitures, 
and also of the dispensation, with a punc- 
tilious performance of conti-acts by courts of 
equity. In Hill v. Barclay, 18 Ves. 59, 60, 
he used the following language: 'The orig- 
inal cases upon this subject are of different 
sorts. The court has very long held in a 
great variety of classes of cases that, in the 
instance of a covenant to pay a sum of mon- 
ey, the court so clearly sees or rather fancies 
the amount of damages arising from the non- 
payment at the time stipulated that it takes 
upon itself to act, as if it was certain that, 
giving ihi money five years afterwards with 
interest, it gives a complete compensation. 
That doctrine has been recognized, without 
any doubt, upon leases with reference to non- 
payment of rent upon conditions precedent as 
to acts to be done, payment of money, in 
cases of specific performance, and various 
other instances. But the court has certainly 
affected to justify that right, which it has 
assumed, to set aside the legal contracts of 
men, dispensing with the actual specific per- 
formance, upon the notion that it places 
them, as near as can be, in the same situa- 
tion as if the contract had been with the ut- 
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most precision specifically performed. Yet 
the result of experience is, that where a man 
having contracted to sell his estate is placed 
in this situation, that he cannot know wheth- 
er he is to receive the price when it ought to 
be paid, the very circumstance that the con- 
dition is not performed at the time stipulated 
may prove his ruin, notwithstandhig all the 
court can offer as compensation.' " See, also, 
16 Ves. 403, 405. "The whole argument of 
Lord Eldon is that courts of equity decree 
what they presume is compensation, but 
what in a given case may be no just com- 
pensation. Now, in the first place (says Sto- 
ry), this is no objection to an interference in 
all cases where a complete and adequate 
compensation can be given, but only to an 
interference where the facts establish that 
there cannot be such a complete and ade- 
quate compensation. And this is the very ex- 
ception which, theoretically at least, courts 
of equity adopt. In the next place, it is sup- 
posed by Lord Eldon (Reynolds v. Pitt, 19 
Yes. 140) that interest for the delay of pay- 
ment of money is not or may not be an ade- 
quate compensation for the omission to pay 
at the time appointed. The objection equal- 
ly applies to the allowance of interest at law 
as a compensation. It may in a given case 
be inadequate to the particular loss sustained 
by the creditor. Yet it is uniformly acted 
upon without hesitation, and the creditor will 
not be permitted to recover a greater com- 
pensation. The reason is that interest is a 
certain and general rule adapted to ordinary 
circumstances. And it would be inconven- 
ient to go into a particular examination of 
all the circumstances of each case in order 
to ascertain the loss or injury. The general 
rule of interest is adopted because it meets 
the ordinary grievance and compensates for 
it All general rules must work occasional 
mischiefs; besides, there would be an Injus- 
tice in compelling a debtor to pay losses of a 
collateral nature not embraced in or connect- 
ed with his own contract, over which he 
could have no control, and which might be 
imputed to the rashness or improvidence or 
want of skill of his creditor. No system of 
laws could provide for all the remote conse- 
quences of the nonperformance of any act. 
Human justice must stop, as it ought, at the 
direct and immediate and necessary conse- 
quences of acts and omissions, and not aim 
beyond a reasonable indemnification for them; 
at least the common law of England, equally 
with equity, has adopted this as the basis of 
its usual remedial justice." 

Section 1326: "Where any penalty or for- 
feiture is imposed by statute upon the doing 
or omission of a certain act, there courts of 
equity will not interfere to mitigate the pen- 
alty or forfeiture if incurred, for it would be 
in contravention of the direct expression of 
the legislative will." 

In the ease of Sparks v. Liverpool Water- 
works, 13 Ves. 428, the company was char- 
tered by act of parliament, and it was enact- 
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ed: "That the property in and the profits of 
the undertaMng were vested in the company 
in such shares and subject to such condition 
as had heen or should he agreed upon." And 
hy agreement the stockholders stipulated for 
forfeiture, &c The statute, therefore, au- 
thorized the forfeitures. In Tayloe v. Sandi- 
ford, 7 Wheat [20 U. S.] 13, Judge Marshall 
says: "In general a sum of money in gross, 
to he paid for the nonperformance of an 
agreement, is considered as a penalty, and 
not as liquidated damages; a fortiori, when 
It is expressly reserved as a penalty," not a 
set off. The cases of Mosley v. Balier, Bur- 
bridge V. Cotton, Cutbill v. Kingdom, and 
Seagrave v. Pope [supra], all arose under 
statutes legalizing fines, &c. Silver v. Barnes 
[6 Bing. N. C. ISO] was decided in 1839, aft- 
er the act of George IV. 
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JOHNSON et al. v. PRICE. 

[13 N. B. R. (1876) 523.] i 

Circuit Court, E. D. Michigan. 

BniL IN EqniTT by Ckeditoks op Bankrupt — Ju- 
risdiction OP ClHOUIT COUKT. 

1. The circuit court has no jurisdiction of a 
hill of equity filed by creditors before the ap- 
pointment of an assignee to restrain a chattel 
mortgagee in possession, from disposing of the 
goods of an alleged bankrupt. 

2. It would appear that the district court has 
sudi jurisdiction. 

This was a bill filed by complainants [Wal- 
do M. Johnson and others], as trustees of 
John M. Potter, a bankrupt, against the de- 
fendant [James E. Price], to restrain him 
from selling a stock of goods of the bankrupt, 
claimed to be held under a chattel mortgage; 
and also praying that he be decreed to ac- 
count for the goods to the assignee, when 
appointed. The defendant demurred to the 
bill for want of jurisdiction. 

H. E. Bowen, for complainant. 
Don M. Dickinson, for defendant 

BROWN, District Judge. If there is any 
Jm'isdiction in the circuit court to entertain 
this bill, it is conferred by section 4979 of 
the Revised Statutes, which provides "that 
the several circuit courts shall have, within 
each district, concurrent jurisdiction with the 
district court, * * * of all suits at law 
and in equity, brought by an assignee in 
bankruptcy, against any person claiming an 
adverse interest, or by any such person 
against an assignee, touching any property 
or rights of the bankrupt, transferable to, or 
vested in, such assignee." This bill being 
brought by creditors of the bankrupt, and not 
by the assignee, is clearly not within the 

1 [Reprinted by permission.] 



letter of the section. Although bills of this 
kind have, in a few cases, been entertained 
by the circuit court, I find no case where the 
question of jurisdiction was raised and de- 
cided in favor of such jurisdiction. The ques- 
tion was not alluded to by the court, in the 
case of Hood v. Karper [Case No. 6,664], re- 
lied upon by complainants' counsel in this 
case. On the other hand, the intimations of 
the supreme court, in two or three cases, 
have been decidedly adverse to such jurisdic- 
tion. In the case of Morgan v. ThornhiU, 11 
Wall. [78 U. S.] Qo, the supreme court ob- 
served: "Controversies, in order that they 
may be cognizable, under that clause of sec- 
tion 4979, either in the circuit court or dis- 
trict court must have respect to some prop- 
erty or rights of property of the bankrupt, 
transferable to, or vested in, such assignee; 
and the suit, whether it be a suit at law or 
in equity, must be in the name of one of the 
two parties described in that clause, and 
against the other." Similar language is used 
by the same court in Smith v. Mason, 14 
Wall. [81 U. S.] 419, 431; and also by the 
judge who delivered the opinions in these 
cases in Knight v. Cheney [Case No. 7,883]. 
As suits of this nature have been frequent- 
ly entertained by creditors before the ap- 
pointment of the assignee; and as it has 
been held, in at least two cases, by the su- 
preme court that such suits must be plenary 
in their character, I had at first some doubt 
as to whether a denial of jurisdiction in this 
case would not virtually deprive the credit- 
ors of the power of instituting any suit of 
this kind. Upon careful examination of the 
statute, however, I am satisfied that section 
4979 was not intended to limit the jurisdic- 
tion of the district court and that such juris- 
diction is conferred by section 4972. This 
section is very general in its character, and 
provides that the jurisdiction conferred upon 
the district courts as courts of bankruptcy, 
shall extend to almost every controversy re- 
specting the collection, distribution, and set- 
tiement of the bankrupt's estate. No method 
is pointed out how this jurisdiction shall be 
exercised; and although it is more frequent- 
ly, perhaps, exercised in a summary way, I 
see no objection whatever to a plenary suit 
at law or in equity. In the case of In re 
Alexander [Case No. 160], Mr. Chief Justice 
Chase intimates that, although no jm-isdic- 
tion of cases at law or in equity is expressly 
given to the district court elsewhere than 
in the third clause of the second section, 
it may well enough be held to be included 
in the general grant of the first section 
(4972). See, also. In re Kerosene Oil Co. [Case 
No. 7,726]; Jones v. Leach [Id. 7,475]; In re 
Fendley IJd. 4,728]. In this last case, the 
petitioning creditors filed a bill to restrain 
the disposal of property, on the ground of 
fraudulent transfer by the alleged bankrupt; 
and it was held that, under the provisions of 
. the act, the district court had jurisdiction 
both in law and in equity, and the motion to 
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dismiss was denied. Sherman v. Bingham 
pd. 12,762]; GoodaU V. Tuttle [Id. 5,533]. In 
this case, the court remarks: "The second 
section does not profess or attempt to confer 
or regulate the jurisdiction of district courts. 
That relates exclusively to circuit courts; but 
It may with propriety be said to assume the 
existence of this jurisdiction in the district 
courts." 

I think the proceedings in this case should 
have been taken by bill in the district court, 
and the demurrer must be sustained, and the 
bill dismissed for want of jurisdiction. 



Case Wo. 7,408. 

JOHNSON V. ROGERS et al. 

[15 N. B. R. l;i 5 Am. Law Rec. 536; 14 
Alb. Law J. 427.3 

District Court, N. D. New York. Oct., 1876. 

Bankruptcy— Prior Assignment — Isipe achmest 
FOB Fraud — Assenting Creditors — Propertt 
OP Debtor — Lien — Rights op Creditors — 
Transfer of Claims — Creditors' Bill — Effect 
Thereof — Firm Real Estate. 

1. If an assignment is fraudulent, a creditor 
may obtain a lien upon the real estate by getting 
a judgment against the debtor, and upon the per- 
sonal property by the levy of an execution there- 
on, and such liens will be valid as against the 
assignee in bankruptcy, if they are obtained be- 
fore the commencement of the proceedings. 

[Cited in Re Walker, Case No. 17,063; Re 
Steele, Id. 13,345.] 

2. If there are several judgments, the priority 
of the lien on the real estate depends on the or- 
der in which the judgments are obtained, and 
the priority of the lien on the personal property 
is determined by the order of the levy. 

3. A creditor who is precluded from assailing 
an assignment as fraudulent cannot obtain a 
lien on the property which will be valid as 
against the assignee in bankruptcy. 

[Cited in Re Beisenthal, Case No. 1,236.] 

4. A creditor who, with full knowledge of the 
facts that constitute the fraud, concurs with 
other creditors in assenting to its execution, can- 
not impeadi it as fraudulent. 

[Cited in Re Kraft, 3 Fed. 893; Judson v. 
Courier Co., 8 Fed. 426.] 

5. A party who takes a colorable transfer of a 
claim from a trustee who has accepted the trust 
with full knowledge of all the facts that consti- 
tute the fraud, cannot impeach the assignment. 

6. A creditor who has assented to an assign- 
ment may purchase a claim from another credit- 
or who has not done so, and as to that claim may 
impeach the assignment. 

7. A creditor who purchases property from the 
trustee in ignorance of the fraud, is not preclud- 
ed from impeaching the assignment. 

8. A judgment against a partner individually 
is a lien upon real estate held by the firm, sub- 
ject, however, to the payment of the firm debts, 
and the equities of his co-partners. 

9. A party who purchases a judgment has no 
higher right to impeach a fraudulent assignment 
than his assignor had. 

10. The lien acquired by filing a creditor's bill 
extends only to property which cannot be 
reached on execution. 

1 [Reprinted from 15 N. B. R. 1, by permis- 
sion.] 
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11. Until a receiver is appointed in the cred- 
itors' action, there is no lien, as against chattels 
that are subject to levy and sale on execution, 
which can be upheld as against the assignee. 

[Cited in Re Pitts, 9 Fed. 544; Olney v 
Tanner, 10 Fed. 114.] 

[This was a bill by Gilbert B. Johnson, 
assignee in bankruptcy of John W. Wright, 
and Asa D. Wright, against John Rogers 
and others.] 

WALLACE, District Judge. The bank- 
rupts were partners, and executed a general 
assignment of all their property, joint and 
individual, for the benefit of creditors, with- 
out preference, on the 5th of March, 1873. 
At this time they were solvent, as is conced- 
ed by the bill and the answers of the several 
defendants, and the assignment was void as 
to their -creditors, because executed with in- 
tent to delay creditors. The proofs show 
that actions had been brought against the 
assignors by some of their creditors, and 
thereupon the assignors called their creditors 
together and explained their financial situa- 
tion, and after consultation, and with the ad- 
vice and concurrence of many of the cred- 
itors, it was concluded that a general assign- 
ment without preferences should be made to 
three assignees; two of whom were to be 
selected by the creditors, and one by the as- 
signors. The purpose of the parties to this 
arrangement seems to have been to save the 
assignors the costs and vexation of actions 
which would otherwise be prosecuted, and to 
enable them to save a larger surplus for 
themselves than would remain if creditors 
should sell their property on execution; the 
creditors thus consenting believing that their 
interests would be safe. Pursuant to this 
understanding, the assignment was executed 
and the assignees entered upon their trust. 
Subsequently, various creditors became dis- 
satisfied, and actions were commenced, and 
judgments were recovered against the as- 
signors in favor of several of the defendants 
in this action. The assignee in bankruptcy 
has brought this action to set aside the as- 
signment, and to ascertain and determine 
what if any liens exist upon the property 
under the judgments of the sevei^l defend- 
ants, and the proceedings thereon taken. 
The defendants, the judgment creditors, in- 
sist that their several judgments are liens 
upon the real estate transferred by the 
general assignment, 'their position being 
that as the assignment was void as to cred- 
itors, it was void as to their judgments, 
and the complainant, the assignee in bank- 
ruptcy, takes the title to the real estate 
subject to their judgments. The complain- 
ant controverts the legal proposition thus 
advanced by the defendants, and insists 
even if it is sound that, by reason of the 
participation of the defendants in the ex- 
ecution of the assignment, they are pre- 
cluded from assailing its validity, and stand 
as though it was valid. 
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The issue thus presented raises several 
interesting questions, as to which the po- 
sition of some of the defendants differs 
from that of other defendants, hy reason of 
circumstances which will hereafter appear. 
Certain controlling principles which apply to 
the controversy, as between the complain- 
ant and all the defendants, may properly 
be stated at the outset. The assignment 
being void as intended to hinder and delay 
creditors, was void as to all existing cred- 
itors of the assignors. This being so, any 
existing creditor had the right to commence 
an action against the assignors, and upon 
the recovery of judgment would acquire a 
lien upon the real estate in the hands of 
the assignees at the time of the docketing 
of the judgment, and would, by a levy un- 
der an execution upon any of the personal 
property then in the hands of the assignees, 
acquire a lien upon that to the same ex- 
tent as though such property had never 
been transferred by the assignors. As to 
the real estate, such creditors could sell 
it on execution, and at the expiration of 
the time for redemption, would acquire ab- 
solute title, and could maintain ejectment. 
And if several judgments are recovered, the 
liens of each attach in the order of their 
priority; and though a creditors' bill be 
instituted upon a junior judgment, and the 
assignment be declared fraudulent and void 
as to that judgment, the creditor by the 
decree obtains no priority as against the 
earlier judgment; suCh decree only operates 
upon the title of the assignors, and trans- 
fers no greater interest than the assignors 
would have had if no assignment had been 
made. Ghautauque Go. Bank v. Risley, 19 
N. Y. 369, As against the personal proper- 
ty, the priority is determined by the order 
of the levies under execution. If, however, 
a creditor by reason of exceptional circum- 
stances is precluded from assailing the as- 
signment, as to him it is as valid as it is to 
the assignors, and to the assignees who 
have accepted it. If such a creditor can- 
not be heard to allege that the assignment 
is fraudulent, he acquires no lien upon the 
real estate in the hands of the assignee, 
because a conveyance valid as to him has 
divested the title of the assignors, and as 
to him there is nothing upon which the 
lien can fasten. And the result is the same 
as to the personal property upon which he 
levies. He would be defeated in an action 
brought for its conversion by the assignees 
if he sold it on his execution. And if he 
brought an action in the nature of a cred- 
itors' bill to reach the proceeds of the prop- 
erty transferred, it would be ineffectual 
and no equitable lien would result from it. 

The assignee in bankruptcy, though he 
represents all the creditors of the bank- 
rupts, acquires only the title of the bank- 
rupts, except as he is also invested with 
the right of creditors to assail fraudulent 
transfers, and with title to property con- 



veyed by the bankrupts contrary to the pro- 
visions of the banlnrupt act tof 1807 (14 
Stat. 517)]. With these exceptions his title 
is subject to all liens existing upon the 
the property, legal or equitable, at the time 
of the commencement of the proceedings 
in bankruptcy. If the assignment had been 
void, only because contrary to the provisions 
of the bankrupt act, and the assignee in 
bankruptcy had obtained a decree ' setting 
it aside upon this ground, the judgment of 
the several creditors would not have been 
liens upon the real estate; as against these 
judgments the assignment would have been 
effectual to transfer the title to the orig- 
inal assignees. If these creditors had no- 
liens prior to the commencement of the pro- 
ceedings in bankruptcy, they would acquire 
none thereafter, and the assignee in bank- 
ruptcy would take the property, as it was 
at the commencement of the proceedings, 
for distribution to all the creditors of the 
bankrupts, in conformity with the terms 
of the bankrupt act. 

[A creditor does not acquire a lien by 
levying upon propeiiy which Is not in fact 
or in law the property of his debtor. A 
lien is simply the legal right to seize and 
hold the property. The creditor gains noth- 
ing by seizing property which he cannot 
hold, and loses nothing by yielding it up. 
The efficacy and validity of his lien de- 
pends upon his right to reduce the property 
to his possession. After the assignment is 
set aside, the creditor acquires no new 
rights. It is set aside only as against the 
assignee in bankruptcy; for all other pur- 
poses it stands. The judgments and execu- 
tions upon the property are not liens be- 
cause they do not attach upon any prop- 
erty which is, in fact or in law, the prop- 
erty of the judgment debtors.] 2 

Applying these principles, so far as they 
are applicable to the rights of all the par- 
ties here, it remains to ascertain how far 
they are decisive upon the facts as they ex- 
ist in respect of the several defendants. 
The defendants Babcock and Clark recov- 
ered three several judgments against the as- 
signors, which they claim are liens upon the 
real estate in the hands of the original as- 
signees, which is now part of the estate of 
the complainant. It appears, satisfactorily, 
that they were consulted by the assignors 
before the assignment was executed; " were 
cognizant of financial condition of the as- 
signors, and assented to the plan of making 
a general assignment; and after it was exe- 
cuted, discontinued actions which they were 
prosecuting against the assignors for the 
recovery of their debts, in conformity to an 
understanding between the assignors, other 
creditors, and themselves, that they would 
thus discontinue if the assignment should 
be made. Having concurred in the execution 
of the assignment, they cannot now be heard 

2 [From 14 Alb. Law J. 427.] 
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to allege that it was fraudulent, because of 
facts of which they were fully informed 
when they gave assent; they cannot im- 
peach a transaction for fraud in which they 
participated as parties. Steel v. Brown, 1 
Taunt 3S1; Phillips v. Wooster, 36 N. Y. 
412. Inasmuch as they could not assail the 
assignment, it is valid as to them; if they 
had sold the real estate transferred by it 
they could not have maintained ejectment, 
because the assignees would hare prevailed 
upon proof of the facts; if they had sought 
to make their judgments liens by an action 
to set aside the assignment, they would 
have been defeated. They are to be treated 
here as though the assignment were good, 
and divested the assignors of all real estate 
upon which judgments could attach. The 
complainant takes title to the real estate 
unincumbered by any lien existing by vir- 
tue of the judgments of these defendants. 

The defendant Sawyer recovered a judg- 
ment for one thousand three hundred and 
thirty-five dollars against the assignors up- 
on a demand against them assigned to him 
by Hooker, one of the original assignees, 
who accepted the trust under the general 
assignment, with knowledge of the facts 
which render the assignment fraudulent. 
The demand existed when the assignment 
was made; and after it was made, and 
Hooker accepted the trust, he transferred 
his demand to Sawyer. I am satisfied this 
transfer was colorable merely, and made in 
order that Sawyer could obtain judgment, 
and assail the assignment in the interest of 
Hooker, which the latter, as a party to the 
instrument, could not himself assail. Un- 
der these circumstances Sawyer is in no bet- 
ter position than Hooker would have occu- 
pied; as to Hooker, the assignment was 
valid. An assignee cannot attack the trust 
he assumed to execute and defend. The 
judgment cannot be used to assail the in- 
strament or to protect Hooker from the con- 
sequences of his own acts. No lien can be 
predicated upon it in the interest of Hooker. 
The defendants Rogers and Strickland re- 
covered a judgment against Asa D. Wright, 
upon a demand transferred to them by "Wil- 
liam D. Parsons after the assignment was 
made. At the time of the assignment they 
were creditors of the assignors, and assent- 
ed, with the other creditors, to its execu- 
tion, with information of the facts. By the 
purchase of Parsons' claim they acquired all 
his rights. The purchaser of an equity or 
of a chose in action is invested with all the 
rights of the vendor. A purchaser, for a 
valuable consideration, can prevail upon the 
title purchased, although he had notice, at 
the time of the purchase, of facts which, if 
known to the vendor, would defeat the title. 
Story, Eq. Jur. § 1503, A; Alexander v. Pen- 
dleton, 8 Granch [12 U. S.] 462; Jackson v. 
Given, 8 Johns. 107; Bumpus v. Platner, 1 
Johns. Ch. 219. It does not appear that 
Parsons assented to the assignment. It is 



claimed, however, that after it was made be 
purchased property of the assignees, and 
thereby recognized their title, and is there- 
fore precluded from assailing the assign- 
ment. It is not shown that he was aware 
of any of the facts which rendered the as- 
signment fraudulent 

The mere fact that a creditor deals with 
the assignees of his debtor does not preclude 
him from maintaining an action to declare 
the assignment fraudulent; he does not 
thereby accept any benefit as a creditor un- 
der the assignment It has been held that 
a creditor who has accepted a benefit undeu 
an assignment, or who has claimed such 
benefit, is thereby precluded from attacking 
the assignment afterwards. Where this has 
occurred, with knowledge on the part of the 
creditor of the fraud which vitiates the as- 
signment, the doctrine rests on clear prin- 
ciple; but I cannot concur in the proposi- 
tion that a creditor who believes the assign- 
ment honest, and acts on that assumption, 
estops himself from questioning it if he 
afterwards ascertains it was a fraud. 
Whether the theory is that the creditor as- 
sents to the assignment, or ratifies it by ac- 
cepting a benefit under it, or that he thereby 
estops himself from assailing it, there is nei- 
ther assent, ratification, nor estoppel if he 
acted in ignorance of the fraud, for each is 
vitiated by the fraud. Even where he has 
accepted a dividend under the assignment, 
he has a right to disaffirm the act, on the 
discovery of the fraud, by tendering back 
what he has received. Babcock v. Dill, 43 
Barb. 577. Here Parsons receive'd no bene- 
fit under the assignment. He merely pur- 
chased property of the assignees. If he had 
done this with knowledge of the fraudulent 
character of the assignment, he would be 
estopped from disputing the title he ac- 
quired in an action to recover the price, to 
the same extent as would any other pur- 
chaser; and this, I think, is the extent of 
the estoppel. His act was that of a pur- 
chaser, and not that of a creditor, and can- 
not affect his rights as a creditor. In con- 
clusion, both from the character of the act 
and from the absence of evidence that Par- 
sons knew the assignment to be fraudulent, 
there is nothing in the transaction which 
precludes Rogers and Strickland from as- 
sailing the assignment upon the demand 
bought by them of Parsons. 

The judgment is against Asa D. Wright 
alone. It does not appear that any of the 
property included in the assignment was his 
individually. But, conceding all the prop- 
erty transferred was partnership property, 
his creditors were entitled to sell his inter- 
est as a partner in the real estate on their 
judgment; their judgments are liens on the 
real estate as though he were a tenant in 
common, subject to the payment of the fii'm 
debts, and subject to the equities of his 
partners. It is probable, after the adjust- 
ment of the partnership accounts, there will 
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be no property from which the judgment 
can be satisfied; but that question does not 
arise, and is not to be disposed of here. As 
to the real estate conveyed, the Dudgment is 
adjudged to be a lien subject to the adjust- 
ment of the partnership accounts. 

The defendants the Van Ambers own two 
judgments against Asa B. Wright. They 
did not participate in the assignment, but 
they have purchased property of the assign- 
ees. It is not shown that they had knowl- 
edge of the fraudulent character of the as- 
signment- One of their judgments is in fa- 
vor of Rogers and Strickland, by whom it 
was assigned to the Van Ambers. As to 
the latter judgment, these defendants ac- 
quire no better rights for its enforcement 
than Rogers and Strickland possessed; and 
as Rogers and Strickland assented to the as- 
signment, and could not therefore assail it, 
these defendants cannot, and they have no 
liens under the judgment. As to the other 
judgment, they have a lien upon the real 
estate, subject to the adjustment of the ac- 
counts of the firm of which Asa D. Wright 
was a member. It only remains to ascer- 
tain whether or not, to the amount of this 
judgment, they have a lien upon the person- 
al property attempted to be transferred by 
the assignment, or upon the proceeds of the 
sales of property by the original assignees. 
It appears in proof that the Van Ambers 
commenced an action, in the nature of a 
creditors' bill predicated on their judgments, 
to set aside the assignment and reach the 
assets in the hands of the assignees. The 
action was pending at the time the petition 
in bankruptcy was filed, but had not pro- 
ceeded to trial or judgment. It is urged for 
these defendants that, by the filing of their 
creditors' bill, they acquired an equitable 
lien upon all the assets in the hands of the 
original assignees, which lien is not defeat- 
ed by the proceedings in banki'uptcy. If 
such a lien was acquired it is not defeated 
by the bankruptcy proceedings, but is to 
be recognized and enforced by this court; 
the more diflBlcult inquiry is, as to the nature 
and extent of the lien. 

Where such an action is brought to reach 
choses in action, or property not subject to 
sale upon execution, according to the weight 
of authority the lien is acquired by the mere 
commencement of the action (Ex parte Gen- 
eral Assignee [Case No. 5,305]; Clarke v. 
Rist [Case No. 2,861]; 2 Denio, 570; 3 
Paige, 365); though it is stated in Stewart 
V. Isidor [5 Abb. Pr. (U. S.) 68] that the rule 
applies only to strict creditors' bills where, 
upon filing the bill, an injunction is taken 
out and served with the subpoena to answer. 
In Becker v. Torrance, 31 N. Y. C31, the na- 
ture and origin of the lien is discussed, and 
assimilated to that acquired by the com- 
mencement of an action against a trustee to 
enforce a trust; and it is said that the com- 
mencement of the action is equivalent to 
notice to the trustee, and prevents any fur- 
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ther dealing with the subject to the preju- 
dice of the plaintiff. If this is the correct 
theory of the lien, inasmuch as nothing 
would be gained by obtaining an injunction 
except the right to punish for contempt, I 
am unable to see how the lien depends, to 
any extent, upon obtaining an injunction. 

While I am inclined to sustain the lien as 
to property which cannot be reached on exe- 
cution, I am of opinion it does not extend 
further. In Storm v. Waddell, 2 Sandf. Ch. 
494, it was held that property which can be 
seized on execution against the debtor, may 
be seized and sold by any other creditor, at 
any time prior to the appointment of a re- 
ceiver in the creditors' suit And the same 
doctrine has been repeatedly held in this 
state, where proceedings supplementary to 
execution in the nature of a creditors' bill 
have been instituted; in which cases the 
rule is settled that, although upon the aj)- 
pointment of a receiver the lien relates back 
to the commencement of the proceedings 
(Edmonston v. McLoud, 16 N. Y. 543; Lynch 
V. Johnson, 48 N. Y. 27), a creditor who levies 
intermediate the commencement and the ap- 
pointment of the receiver, obtains a lien 
which supplants that under the supplemen- 
tary proceedings (Becker v. Torrance, 31 N. 
Y. 631), That there should be a distinction 
in the nature of the lien as regards leviable 
property, and as regards equitable assets and 
choses in action, seems implied from the na- 
ture of the action under which the lien arises; 
it is brought to reach assets which cannot 
be taken upon execution. Strong practical 
reasons favor the rule then indicated. 
The creditor who proceeds by bill to reach 
such property may obtain the appointment 
of a receiver at any time; and that dili- 
gence which the law always enjoins upon 
creditors, as well as a fair regard for the 
rights of other creditors, should prompt him 
to adopt this practice. Other creditors may 
not be cognizant that a creditors' action has 
been instituted, and may subject them- 
selves to the hazard of- delay and loss by 
being led to pursue their remedy by execu- 
tion against leviable chattels. 

Equity favors and rewards diligence, and 
discountenances delay. The creditor who 
neglects to pursue, as far as practicable, any 
remedy which he possesses, should be de- 
ferred to another whose rights may be in- 
jured by such delay. Again, the uncertain 
and somewhat speculative character of the 
lien, depending as it does upon the result of 
the suit, and liable to be defeated by a dis- 
position of the subject-matter, should induce 
courts to lean against its extension to prop- 
erty which can be placed in the corporeal 
possession of an oflacer of the courts. If, as 
would seem upon reason and upon precedent 
to be the case, chattels which may be seized 
on execution are not affected by the lien, as 
against a creditor who takes them on his 
execution, they should not be as against an 
assignee in banliruptcy who represents all 
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the creditors of the debtor. The same con- 
siderations which require diligence in the 
prosecution of the creditors' action, as 
against an execution creditor, apply in fa- 
vor of the assignee. This leads me to the 
conclusion that until a receiver is appointed 
in the creditors' action, the lien does not be- 
come so far fixed, definite, and notorious as 
to authorize it to be upheld, as against the 
chattels of the debtor, which are subject to 
levy and sale on execution, as against the 
assignee in . bankruptcy. The Van Ambers 
are adjudged to have an equitable lien upon 
the interest of Asa D. "Wright in the prop- 
erty, not the subject of levy, which came to 
the hands of the complainant, to the amount 
of their Judgment, together with the costs 
which had accrued on their action in the 
state court. 

The question of costs in this action is re- 
served until the coming in of the report of 
the master, to whom it is referred to ascer- 
tain the interest of Asa D. Wright in the as- 
sets in the hands of the complainant. 
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JOHNSON V. ROOT. 

1:2 Fish. Pat. Gas. 291; 2 Cliff. 108; Merw. Pat 
Inv. 704.] 1 

Circuit Court, D. JMassachusetts. Oct. Term, 
1862. 

Patent — Applicatiox — Evidence of What — 

Abandonment — New Trial — iRRESOLAKiTr 

ON Part of Jury and Parties. 

1. The patent is prima facie evidence that the 
patentee is the original and first inventor of what 
he has described therein as his invention, and 
when taken in connection with his original ap- 
plication is prima facie evidence that the inven- 
tion was made at the time the application was 
filed. 

[Cited in Jones v. Sewall, Case No. 7,495.] 

2. When the patentee proposes to show that 
[ his invention was of a date prior to his origi- 
j nal application, he takes the burden upon him- 
' self, and must prove by competent and sufficient 

evidence that he made the invention at the pe- 
riod suggested, and that he reduced the same to 
practice in the form of an operative machine. 
[Cited in Front Rank Steel Furnace Co. v. 
Wrought Iron Range Co., 63 Fed. 999.] 

3. If the patentee having invented a needle 
feed in 1848, and put it into a machine, afterward 
took the parts out and laid them aside as some- 
thing incomplete and requiring more thought and 
experiment, before constructing an operative ma- 
chine, although not with a definite intention of 
abandoning what he had accomplished, and did 
nothing to restore tiie invention in the form of 
an operative machine, or to mature the needle 
feed until 1852, when he commenced to make a 
model with a view to apply for a patent, and in 
the mean time, another inventor without knowl- 
edge of what the patentee had accomplished, 
invented the same thing, reduced it to practice 
in the form of an operative machine, filed his 
application for a patent, obtained letters patent 
for the same, and manufactured machines under 
that patent for practical use containing the same 
feed, and the machines so manufactured were 

1 [Reported by Samuel S. Fisher, Esq., and by 
William Henry Clifford, Esq., and here compiled 
and reprinted by permission.] 



sold in tiie market and went into use before the 
patentee commenced to restore his invention or 
make his model, then the plaintifE can not carry 
back his invention to any period prior to the 
date of such attempted restoration. 
[Cited in Dornan v. Keefer, 49 Fed. 463.] 

4. The patentee having taken the machine 
apart and laid the parts aside as something in- 
complete, and requiring more thought and ex- 
periment; and never intending to reconstruct 
the machine, or to restore the needle feed in the 
form of an operative sewing machine without 
material modifications or alterations, but only to 
preserve the parts to be used in other inventions 
as circumstances might arise, the jury would be 
warranted in finding that he deserted and aban- 
doned the invention of the needle feed, if he did 
nothing to restore it in the form of an operative 
machine from November 7, 1848, to January 1, 
1853. 

[Cited in Seymour t. Osborne, 11 Wall. (78 
U. S.) 552.] 

5. When the court instructed the jury that 
their verdict, if for the plaintiff, must be for 
nominal damages, and they returned a verdict 
for five hundred dollars — Held, that, while errors 
of this description may sometimes be obviated, 
by allowing the prevailing party to remit the ex- 
cess, when the court is satisfied that the error 
has resulted from oversight or mere inadvert- 
ence; yet, when the finding is not only contrary 
to the evidence, but in direct contravention of 
the charge of the court, the difficulty can not, in 
general, be so remedied. Parties have a right 
to an impartial trial according to law, and, when 
it appears to the court that they have not had it, 
the verdict must be set aside and a new trial 
granted. 

6. Irregularity on the part of the party 
charged, or of the jury, must be satisfactorily 
proved, in order to lay the foundation for the in- 
terposition of the court; but, when the irregular 
conduct is established, it is not necessary that it 
should certainly appear that it influenced the 
jury. It is sufficient that the irregularity ap- 
pears to be of such a character that it might 
have affected the impartiality of the proceedings. 

[Cited in Vose v. Mayo, Case No. 17,009; XJ. 

5. V. Salentine, Id. 16,213; Kansas City, M. 

6. B. R. Co. V. Phillips (Ala.) 13 South. 
68.] 

This was a motion for a new trial. Suit 
had been brought against the defendant 
[James E. Root] to recover damages for the 
infringement of letters patent [No. 10,597] 
granted to plaintifE [William H, Johnson] 
for an "improvement in sewing -machines," 
March 7, 1854, and reissued iJ'ebruary 26, 
1856. [No. 355.] Upon a former trial, report- 
ed in [Case No. 7,411], the jury disagreed, 
but at a subsequent trial, lasting nearly 
two months, a verdict was rendered for the 
plaintiff with §500 damages. [Id. 7,410.] 
The grounds upon which the motion for a 
new trial were predicated, are suflaciently 
stated in the opinion of the court 

• 2 [B, R. Curtis and O. B. Potter, for the 
defence and in behalf of the motion. 

[In a motion for new trial, the court is 
not called upon to pass upon any question 
of fact for that in a court of law is the 
province of the jury, but it is simply to re- 
vise the evidence in the ease, and to ascer- 
tain whether it is fit and proper that there 
should be another trial. The authority vest- 

2 DFrom 2 Cliff. 108.] 
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€d in courts of law to order new trials was 
not intended to be a mere formal, barren, 
and inoperative power; it was intended, on 
the contrary, to supply a salutary guard 
against the mistakes, passions, prejudices, 
and ignorance of juries. The judge was not 
designed to be a mere automaton to record 
the verdict of juries, but the law supposes 
that he will exercise an effective scrutiniz- 
ing and controlling judgment; nor does the 
fact that there has been evidence submitted 
to the jury on both sides of the point at is- 
sue effect the exercise of this beneficial pow- 
er of supervision. 3 Grab, New Trials, 1240. 
If the court is convinced that the weight of 
the evidence is against the verdict of the 
jury, it is its duty to grant a new trial. In 
a case where the time occupied in the trial, 
and the mass of evidence put into the case, 
are such that the jury can probably retain 
it in their minds, in order to weigh it, the 
court will be less ready to suppose that the 
jury have fallen into a mistake; but in a 
case like this, where the issues are numer- 
ous, where they are complicated of law and 
fact, where they are subtle, complex, and 
difficult of apprehension, where the length 
of the trial is very great, where the jury 
learn nothing of the law of the case until 
the last stage, i. e. the instructions of the 
court,— in a case of this character, trial by 
jury is liable to many mistakes. If paities 
choose to adopt this mode of trial, in such a 
case they must take it with its infirmities. 
The burden of proof was upon the plaintiff 
to show by competent and sufficient evi- 
dence that the old red machine was a prac- 
tical and working sewing-machine, and that 
in it and by it the plaintiff reduced to prac- 
tice the same method of feeding patented 
in the third claim; and if he failed to do 
this, the verdict should have been for the 
defendant It was not enough that he did 
something in 1848, or that the old red ma- 
chine amounted to something; it must have 
been a reduction to practice of the same 
method of feeding that is foimd in the pat- 
ent. It was not enough that that method 
of feeding was merely experimental, to test 
the operation of other parts of the machine, 
and then laid aside and never resumed. The 
verdict of the jury was against the instruc- 
tions of the court. Under the instructions 
of the court the jury ought to have found 
that the plaintiff so conducted in regard to 
this invention that his patent was not valid 
against Mr. Wilson. The verdict affords 
sufBcient evidence that the jury which tried 
this case were either culpably inattentive to 
the instructions of the court, or regardless 
of them. It is unnecessary for the defence 
to show to a demonstration either of these 
things. Com. v. Roby, 12 Pick. 496. Where 
there can be no certainty that the verdict 
has not been improperly influenced, the mode 
of correction is by undoing what is thus im- 
properly and may have been corruptly done. 
The intention of the court is to protect its 



own proceedings; and if the court cannot 
see that it would be safe to assume that the 
verdict has proceeded upon right principles, 
it is its duty to set it aside. The jury were 
instructed to award nominal damages, and 
they awarded $500. As against the defend- 
ant the plaintiff was only able to show the 
sale of one machine, and the court instructed 
the jury that the plaintiff could recover dam- 
ages for the sale of one machine only. Im- 
proper communications to and from jurors, 
and improper conduct upon their part, are 
shown by the evidence. 

[W. Whiting and A. C. Washburn, for 
plaintiff and against the motion. 

[As to damages: If by the evidence the 
amount of damages was left undeterminate, 
the jury were authorized to draw fair and 
proper inferences. The ad damnum was 
$10,000; no particular sum as damages was 
agreed to by the counsel, or suggested by 
the court. This omission should not be al- 
lowed to prejudice the plaintiff, since he 
offers to remit so much as the court shall 
deem excessive. A verdict wiU. not be set 
aside and a new trial granted if the prevail- 
ing party offers to remit the excess of dam- 
ages. 3 Grab. New Trials, 1162, and cases 
there cited; Leeson v. -Smith, 4 Nev. & IM. 
304; King v. Howard, 1 Gush. 137; Diblin 
V. Murphy, 3 Sandf. 19; Howard v. Grover, 
28 Me. 97; Jewell v. Gage, 42 Me. 247; New 
Jersey Flax Cotton Wool Co. v. Mills, 2 
Dutch. [26 N. J. Law,] 60. Wrong motives 
will not be imputed to a jury, if there is not 
proof other than that arising from the propo- 
sition. 3 Grab. New Trials, 1164, 1362, 1863; 
Brewer v. Tyringham, 12 Pick. 547; Reed v. 
Davis, 4 Pick. 216; Clark v. Binney, 2 Pick. 
113. The, verdict of the jury does not show 
that they neglected to apply the instructions 
of the court. As to granting new trials. 
Wood V. Gunston, Style, 466; 1 Grab. New 
Trials, 3-7; 3 Grab. New Trials, 1213, 1238. 
Where the evidence is conflicting, the ver- 
dict will not in general be disturbed. 3 
Grab. New Trials, 1261, 1267, 1275, 1283; 27 
Barb. 527; Milo v. Gardiner, 41 Me. 549; 
Lindsay v. Wayland, 17 Ark. 383; Aber- 
nethy v. Branch State Bank, 5 Onio St 266; 
People V. Goodrich, 3 Parker, Cr. R. 518; Gib- 
son V. State, 9 Ind. 264; Hall v. Henline, Id. 
256; Roberts v. Nodwift, 8 Ind. 339. Upon 
the question whether the change in the mode 
of holding so far modified the feeding ap- 
paiutus as to make it essentially different 
in the machines compared, there was a great 
body of conflicting testimony, and as a ques- 
tion of fact it was left to the jury. The 
plaintiff reduced his invention to practice in 
1848, and did not abandon it The proof of 
improper conduct in the jury, if any exists, 
comes from a single witness. There is noth- 
ing improper in the communication concern- 
ing what the jury thought Witnesses, in 
narrating conversations, are apt, by the 
change of only a single word, to alter very 
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materially the sense and meaning of what 
was imparted to them in such conversations. 
Such testimony is receiyed with caution. A 
verdict must be presumed to have been hon- 
estly and fairly rendered till the contrary is 
shown. 3 Grah. New Trials, 1362.] a 

CLIPFOBD, Circuit Justice. This was an 
action of trespass on the ease for an al- 
leged infringement of certain letters pat- 
ent. Letters patent were granted to the 
plaintiff on March 7, 1854, for a new and 
useful improvement In sewing machines; 
but the original patent was subsequently 
surrendered and canceled, and on February 
26, 1856, a new patent was issued to him 
on an amended specification, to continue 
for the term of fourteen years from the 
date of the original patent. Suit was. com- 
menced on April 28, 1856, and the plaintifE 
alleged that the defendant, on March 4, 
in the same year, and at divers other times 
before the date of the writ, did unlawfully 
and wrongfully, and without the consent 
of the plaintiff, make, use, and vend to 
others to be used, the improvement se- 
cured to him in his reissued letters patent. 
Defendant pleaded that he was not guilty, 
and filed, under the act of congress [5 Stat. 
117], certain specifications of defense, de- 
nying that the machine he sold infringed 
the plaintiff's patent, or that the plaintiff 
was the original and first inventor of any 
thing embodied in his, the defendant's ma- 
chine, and on that issue the parties, on 
March 26, 1861, went to trial. Testimony 
was introduced on both sides, and under 
the instruction of the court the jury re- 
turned their verdict in favor of the plain- 
tiff, assessing damages in the sum of five 
hundred dollars. [Case No. 7,410.} Motion 
for new trial was duly filed by the defend- 
ant, for the following reasons: First Be- 
cause the verdict is against the law and 
the evidence. Second. That the verdict is 
against the evidence and the weight of the 
evidence. Third. That the jury have neg- 
lected and refused to apply the instructions 
given them by the court, respecting the 
thing patented, in the third claim of the 
patent declared on in the case; as well 
upon the question, whether the plaintiff 
was the original and first inventor of the 
thing patented, as upon the question, wheth- 
er the defendant had infringed thereon. 
Fourth. That the damages found by the 
jury are grossly excessive, and In plain 
conti-avention of the explicit and repeated 
instructions of the court to allow nominal 
damages. Another reason assigned, is the 
refusal of the court to instruct the jury 
as requested by the defendant; but in the 
view taken of the case it will not be neces- 
sary to consider it, and it is therefore omit- 
ted. Representations in writing, and under 
oath, were subsequently made to the court 
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by the defendant, as a foundation for a 
further motion for new trial. Those rep- 
resentations were in substance and effect 
as follows: 1. That the plaintiff, during the 
progress of the trial, and before the ver- 
dict had been rendered, and while the court 
was not in session, and out of the presence 
and hearing of the defendant and of his 
counsel, by himself and his agents, made 
communications to, and received communi- 
cations from, jurors impaneled in the case, 
touching the merits thereof. 2. That the 
plaintiff, by himself and his agents, did un- 
duly and unlawfully influence and bias the 
minds of jurors impaneled to try said cause, 
by acts, conduct, and declarations, done and 
made with that unlawful intent, while the 
court was not in session, and out of the 
presence and hearing of the defendant and 
his counsel. 3. That jurors impaneled to 
try the cause, privately declared, and made 
known to the plaintiff and his agents, that 
they had determined to render a verdict 
in favor of the plaintiff, and so declared 
and made known such determination, be- 
fore the testimony on the part of the de- 
fendant had been all exhibited, and before the 
counsel of the defendant bad been heard, and 
before the jury had received theinstructionof 
the court, and before the case had been com- 
mitted to them. 4. That the trial was not 
by an impartial jury, such as the defend- 
ant had a constitutional and lawful right 
to have. Leave was granted to the defend- 
ant to make proper proofs of the respective 
representations, upon giving due notice to 
the plaintiff or his counsel, it appearing 
that all the matters set forth had come 
to the knowledge of the defendant and his 
counsel since the last adjournment of the 
court. Testimony was accordingly taken by 
both parties in open court, on October 17, 
1861, and the same by agreement, was duly 
reported for the consideration of the court. 
Parties were duly heard during the same 
term, upon the several matters involved in 
the respective motions, and the case has 
been held under advisement to the present 
time. Some brief reference to the positions 
assumed by the respective parties at the 
trial will be indispensable, in order that the 
precise nature of the questions presented 
under the first motion, may be clearly and 
fully understood. When the case came on 
for trial, the plaintiff proposed to open his 
whole case to the jiuy, as well such mat- 
ters as were in reply to the defenses stated 
in the specifications of defense, as those 
which were immediately necessary to make 
out a prima facie case, and no objection 
being made by the defendant, the parties 
were allowed, perhaps unadvisedly, to pro- 
ceed in that way. 

Application for a patent was filed by the 
plaintiff on March 31, 1853, but his original 
patent was not issued until March 7 in the 
following year. His charge against the de- 
fendant was that he had infringed the third 
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claim of the reissued patent as already ex- 
plained. Omitting tbe first and second claims 
as unimportant in this investigation, it reads 
as follows: "What I claim as my invention 
and desire to secure by letters patent is: 
Third. The feeding of the material to be 
sewn, by means of a vibrating piercing in- 
strument, whether said instrument be the 
needle itself, or an independent instrument 
in the immediate vicinity thereof, substan- 
tially as herein described." To maintain the 
issue on his part, he introduced his reissued 
letters patent, together with the model of the 
patented machine furnished to the patent 
office. He also introduced the machine which 
he alleged the defendant sold, and which he 
claimed was a violation of the exclusive right 
secured to him, and upon the introduction 
of the machine, the defendant admitted that 
he sold the machine at the time and place 
alleged in the declaration, but denied that 
the machine infringes the third claim of the 
plaintiff, or that the plaintife was the original 
and first inventor of any thing embodied in 
that machine. Two questions, therefore, 
were presented: First Whether the plain- 
tjiff was the original and first inventor of any 
thing embodied in the machine sold by the 
defendant, called machine K. Second, Wheth- 
er the machine sold by the defendant, and 
given in evidence by the plaintiff, infringed 
the third claim of the plaintifiE's reissued let- 
ters patent. Defendant set up that the ma- 
chine sold by him was constructed under 
certain patents granted to A. B. Wilson, or 
to his assigns, andtibatJheJnzerd;ion_QOV'il- 
SQnjsas.pil(aEjtoJh^t^Jhe,pMiltiffIg,jfKhich 
| was one of the importantjauestiojisjn^e 
cage: Wilson ra'ade the application for his 
first patent on March 18, 1850, and the patent 
was issued on November 12, in the same 
year. His second application was on July S, 
1851, and the second patent was issued Aug- 
ust 12, in the following -year. Patentee as- 
signed his interest to Wheeler, Wilson, War- 
ren, and Woodruff, before the date of the 
third application, which was made on Feb- 
ruary 7, 1852, and the third patent was issued 
on June 15, in the same year. Other patents 
subsequently issued to A. B. Wilson, or his 
assigns were also admitted, as showing that 
the three inventions already mentioned, were 
still imder the protection of subsisting pat- 
ents, and had not become public property. 
Letters patent to Grover & Baker, dated June 
22, 1852, together with the disclaimer accom- 
panying the same, dated December 11, 1854, 
were also admitted as showing that the claim 
of Wilson to the four-motion feed, in his ap- 
plication of June 15, 1852, was withdrawn by 
mistake as to the date of the Invention. Two 
of the patents, to wit: the first and the third, 
were reissued, but it is unnecessary to de- 
scribe the new patentsi or to refer to the as- 
signments under which they were reissued, 
except to say that the machine introduced 
by the plaintiff, as the machine sold by the 
defendant, was constructed under the patent 
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reissued to W. P. N. Fitzgerald, dated De- 
cember 19, 1854, and it is admitted that it 
was sold by the defendant, as ..ue agent of 
the Wheeler & Wilson Manufacturing Com- 
pany, to which the patent had previously 
been assigned. Assuming the facts to be so, 
then it clearly appeax-ed that the machine of' 
the defendant was constructed under an in- 
vention made and patented prior to the ap- 
plication of the plaintiff for his original pat- 
ent Unless, therefore, he could overcome 
those facts, he could not prevail in any view 
of the ease, because if the machine sold was 
substantially the same as that described in 
the plaintiff's patent, then the inference was 
a clear one that the plaintiff was not the 
original and first inventor of his supposed 
improvement And if the two machines were 
not substantially the same in principle and 
mode of operation, then there was no in- 
fringement, and tiie verdict must be for 
the defendant Such formidable difficulties 
could not be evaded, but they must be met 
and overcome by proof, and consequently it 
became of vital importance, on the part of 
the plaintiff, to show that his_ inven tion was 
actually made""iS 



reduced to pra ctice as a n 

operat ive jnachineZiiliomOime.priQrLto, jfche 
invention by A. B. Wilson, to which refer- 
ence lias'al^ady been madeTTTuirprdbTwas 
exhibited that machines like that of the de- 
fendant and not distinguishable from it in 
any respect, material to -this investigation, 
were constructed, and in the market for sal e.' 
b efore _^ e time when the plaintiff comple ted 
his model for the patent office, and^several 
i nohths~"before he made~lus"applicat ion for 
his origmal patent. Undeniable proof to thai 
effect-was-lSfroduced by the defendant and 
both parties, it is believed, so understood it, 
and it was so understood by the court and 
must have been so understood by the jury. 
Evidence to repel this inference was intro- 
duced by the plaintiff in the opening, and it 
was upon that evidence that he relied in his 
close to overcome the difficulty. Beyond 
question, his patent was prima facie evidence 
that he is the original and first inventor of 
what he has described therein as his inven- 
tion, and when taken in connection with his 
original application is prima facie evidence 
that the invention was made at the time the 
application was filed. Presumptions were in 
favor of the plaintiff to that extent; but 
when he proposed to show that his invention 
was of a date prior to his original applica- 
tion, he took the burden upon himself; and 
to maintain that theory, it was incumb ent 
upon jigL_to_pr Qve by compet ent-and-suffi- 
cientevidencejEat he made the invention^ at 
the^period^ suggest, andj that he reduced 
thesamejEo practice in "the form of an^oper- 

ativejaa^eSmer^5ISI5iX^^IlO9JBE0^^ ei- 
ther^ of the Elements of the proposition, then 
the verdict should liave'beeh for the~3.efend- 
ant Judge Story said, in Bedford v. Hunt 
[Case No. 1,217], that "the intent of the stat- 
ute was to guard against defeating patents, 
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by tlie setting up of a prior invention whicli 
had never been reduced to practice. If it 
were the mere speculation of a philosopher 
or mechanician, which had never been tried 
by the test of experience, and never put in 
actual operation by him, the law would not 
deprive a subsequent inventor, who had em- 
ployed his labor and his talents in putting it 
into practice, of the reward due to his ingen- 
uity and enterprise." Language equally ex- 
plicit is ^employed by Mr. Justice Nelson, in 
the case of Parkhurst v. Kinsman p:d. 10,757], 
wherein he says, "it is not enough to defeat 
a patent already issued, that another con- 
ceived the possibility of effecting what the 
patentee accomplished. To constitute a prior 
invention, the party alleged to have produced 
it must have proceeded so far as to have 
reduced his idea to practice, and embodied it 
in some distinct form." "It must," says the 
learned judge, "have been carried into prac- 
tical operation; for he is entitled to a patent, 
who, being an original inventor, has first per- 
fected the invention and adapted it to prac- 
tical use. Crude and imperfect experiments, 
equivocal in their results, and then given up 
for years, can not be permitted to prevail 
against an original inventor, who has per- 
fected his improvement and obtained his pat- 
ent." Plaintiff claimed at the trial that the 
feeding apparatus described by him, in the 
third claim of his patent, was invented by 
him, and reduced to practice in the form of 
an operative machine, as early as October 27, 
1848, and that the same feeding apparatus 
was embodied in his original letters patent. 
Every branch of the proposition was contro- 
verted by the defendant. He denied that the 
plaintiff invented any such feeding appar- 
atus at so early a period, or at any time prior 
to the date of the application for his original 
patent, or that he ever reduced the same to 
practice in the form of an operative machine, 
or that the feeding apparatus which he al- 
leges he invented and reduced to practice at 
that period of time, is now embodied in the 
third claim of his reissued letters patent. 
Reference to the third claim of the patent 
win show what the feeding apparatus is in 
the reissued letters patent on which the suit 
is brought, and it may be well to refer briefly 
to the instructions given by the court to the 
jury upon that subject, before stating the 
evidence introduced by the plaintiff to prove 
that he invented the apparatus, and reduced 
It to practice, before the application for his 
original patent. Such brief portions only of 
the instructions will be referred to as appear 
to be material to the point under considera- 
tion. After reciting the claim, the jury were 
instructed that the third claim of the plain- 
tiff's patent was for his described means of 
feeding the cloth, or other material, to be 
sewed in a sewing machine. Feeding the 
cloth, or material, was defined as signifying 
such a regular, progressive advance of the 
material as would space the stitches of the 
seam regularly, so that the stitches would be 



of equal length. Responsive to the argument 
of 'the plaintiff, that the feeding instrument 
was distinct from the devices for holding 
the cloth or material to be sewed, the jury 
were told that there was included in the 
claim, as part of his mode of operation, not 
only the vibrating, piercing instrument, sub- 
stantially as described, but also whatever 
parts necessarily act in connection therewith, 
to feed the material to be sewed in a sewing 
machine, so far as any function they per- 
formed modified the action of the feeding 
instrument. As explanatory of that instruc- 
tion, the jury were told that there must be a 
table, or some equivalent mechanical device, 
to keep the cloth in position, so that it would 
resist the thrust of the piercing instrument 
while it was making the perforation, after 
the pressure of the holder upon it was re- 
lieved to permit the needle, as it vibrated, to 
move forward the cloth a sufficient distance 
for the succeeding perforation. In this con- 
nection, the jury were also told that the ver- 
tical bar, or holder, when held down upon the 
cloth by the spring, was quite necessary to 
the proper operation of the feeding arrange- 
ment, and were accordingly instructed to the 
effect that the surface below the material, 
called the table, which supported the cloth 
when it was pressed by the vertical bar, or 
holder, so as to keep the cloth from slipping 
as the needle descended and perforated it, 
and also the cloth holder, which exerted its 
pressure for that purpose, were included in 
the claim as necessary to the plaintiff's mode 
of operation in feeding the material to be 
sewn, so far as the functions performed by 
those devices modified the action of the feed- 
ing instrument. To show that he invented 
this feeding apparatus, and reduced it to 
practice within the meaning of those terms, 
the plaintiff introduced the "old red" ma- 
chine, as it was called throughout the trial. 
Parties are competent witnesses by the local 
law, and accordingly the plaintiff was very 
fully examined upon this subject According 
to the testimony of the plaintiff, his first step 
toward constructing a sewing machine was 
taken in July, 1848, when he made certain 
patterns for needle bars, and he states that 
needle bars were subsequently made from 
the patterns by his directions. He arranged 
them in a temporary frame, and got some 
gearings made, but they proved not to be of 
a character to answer any purpose, except as 
a basis of calculation for another set of pat- 
terns, and he states that he did not attempt 
to sew with the machine. Having made his 
calculations, he constructed a new set of pat- 
terns and sketches, and employed a mechanic 
to make another set of needle holders and 
apparatus for a machine. They were made 
in August, 1848, and after they were com- 
pleted, the plaintiff took them, together with 
the shafting and gearing which he had pro- 
vided, to a cabinet maker, and employed him 
to make the frame. That machine had the 
straight clamp, or what was called the 
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"wooden holder," during tlie trial, and the 
-witness states that he did sewing enough 
•with the machine to satisfy himself that it 
■"was going to be a good practical thing." 
Intending to reconstruct the machine more 
thoroughly, with a view to apply for a pat- 
ent, he took the needle holders out of the 
frame and carried them back to the machin- 
ist, in order to have another set made with 
•certain additions and alterations. After the 
needle holders were completed, and the shaft- 
ing and gearing had been somewhat im- 
proved, he then had a new frame made for 
the machine, and put the whole in working 
•order, using for that purpose the third set of 
needle holders. About the same time he also 
had a ratchet damp made, but as it was not 
fully completed, and the arrangement to re- 
•ceive it was not finished, except on one side 
of the machine, it could not be used. Cast- 
ings were also made by the plaintiff for a 
rotary clamp holder, but they proved to be 
too heavy and were never finished, so that 
the only device ever used by him, before he 
went to Washington with the machine, was 
a straight clamp, or wooden holder, like the 
one produced at the trial, but that was not 
^^iTied to Washington, and the identical de- 
vice was not produced at the trial. 

On cross-examination the witness testified 
In substance and efiCect that he used the 
:straight clamp to try the machine and see 
what the effect would be as a feeder, and that 
ie afterward arranged the wheel or circular 
•clamp to make the machine automatic, and 
that the other was given up, adding, in the 
«ame connection, that he did not consider 
that the straight clamp was very curious or 
patentable. Short pieces of canvas and pad- 
•ding were sewed by the plaintiff in the ma- 
■chine before he went to Washington, and he 
states that he used the straight clamp or 
wooden holder for that purpose, and that 
he sometimes sewed the length of the piece, 
4ind then around the edge, and back again 
in various forms. He started for Washing- 
ton on October 27, 1848, having completed 
-the machine a few days before, taking with 
him the patterns for the rotary clamp, but 
leaving behind the castings and the wooden 
holder. After his arrival in Washington, he 
•employed a patent solicitor, and soon learned 
that some parts of his invention had been 
iinticipated by others, and that his model 
was too large, and would not be received at 
-the patent oface on account of its size. For- 
warded as this machine was, by. the mer- 
•chandise train, he arrived in Washington 
several days before the machine came to 
hand, and during that period he constructed 
.a rotary damp, which was made of ma- 
hogany. Injury had been done to the ma- 
chine on the route, but he repaired it and 
-fitted in the rotary damp for the first time. 
Up to that period of time he had never used 
4iny other than the straight clamp or wood- 
en holder, and, in point of fact, could not 
•do so because he had not constructed any 



rotary clamp, and one of the necessary ar- 
rangements for the ratchet clamp had not 
been completed. BEaving fitted in the rotary 
damp, he says he operated the machine in 
the presenceof his patent solicitor, but he does 
not state that he used it to sew seams. When 
he found he could not patent the machine, 
he decided, under the advice of his solicitor, 
to file a caveat, and his solicitor also pre- 
pared another paper, in the nature of a 
petition for a patent, but it was never pre- 
sented at the patent office. His patent so- 
licitor prepared the caveat, and it was duly 
executed and filed on November 7, 1848, 
and was accompanied with a drawing to 
illustrate the invention. Nothing further 
was done by him toward procuring a patent 
On the contrary, having executed those pa- 
pex-s, and filed the caveat, he took the ma- 
chine out of the frame, leaving the frame 
there, put the parts of the machine into a 
trunk, which he purchased for the purpose, 
and on the same afternoon left Washington 
to return to his home. All those parts of the 
machine remained in the trimk, in his house 
at New Hartford, until he removed to Gran- 
ville, when he put them into a box, and, with 
the exception of some few parts, which he 
afterward used in other machines, they re- 
mained In the box until the first part of 
January, 1853. During the period, from No- 
vember 7, 1848, when he left Washington, to 
the last of December, 1852, or the first part 
of January, 1853, he did nothing to perfect 
or construct any needle-feed apparatus for 
feeding the material to be sewn in a sewing 
machine. Taking his own statement as true, 
he commenced soon after he returned from 
Washington to make the preparatory investi- 
gation to accomplish what is called the 
Grover & Baker stitch, and, in the course of 
that month, or the month following, he made 
a modd. While he was at work on the mod- 
el, and within eight or ten days after he 
returned, he wrote to his patent solicitor re- 
specting thesame, stating, among other things, 
that "the needles cross each other and catch 
the thread from each needle, in the same 
manner as they do when both pass through 
the cloth, the object being to have all the 
looping on one side, and on the other side 
leave but one thread the same as in common 
back stitching by hand." In the same letter 
he also stated that "the only disadvantage 
(If It may be called a disadvantage) in this 
arrangement of the needles, will be in the 
necessity of moving the wheel, on which the 
work Is placed, by means of a feeder, as I 
had designed to move the bar, which is very 
easily done." Some time in January follow- 
ing he sent a rough model of that mafchine 
to his patent solicitor, and It remained in 
his possession till October or November, 1852. 
Little or nothing was done by him after that 
toward constructing any model or machine, 
except to make some patterns, till June or 
July, 1852, when he went to Springfield and 
had some gearings, castings, and shafting 
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made for a sewing machine, and shortly 
afterward went to Granville and employed a 
mechanic to help him make the machine. 
Both parties conceded that these were models 
of what is called the Grover & Baker stitch, 
with a rotary clamp, and the witness stated 
that he completed the invention in Septem- 
ber, 1852, and carried the model to Washing- 
ton and filed an application in the patent 
office, with a view to patent the invention. 
But a patent had been issued to Grover & 
Baker for the same stitch, on February 11, 
1851, and they had an application pending, 
or one was shortly afterward presented, for 
a reissue of the patent. Upon the presenta- 
tion of the application an interference was 
declared by the patent office, and notice was 
given to the applicants. Whereupon they 
sent their agent to adjust the controversy 
with the plaintiff. They first met at Hart- 
ford, and there the plaintifE saw and examin- 
ed the Grover & Baker machine. Two or 
three other interviews were had, and an ar- 
rangement was made whereby the plaintifiC 
assigned to the agent of the other parties all 
his interest and claim in the stitch, and 
perhaps in the needles. Under the arrange- 
ment, the patent for the stitch, etc., was to 
issue In the name of Mr. Bates, and it was 
accordingly granted to him on February 22, 
1853, and on the twelfth day of April fol- 
lowing, a patent issued to the plaintiff for 
the rotary clamp. None of these transac- 
tions had any relation to any apparatus for 
feeding the material to be sewn in a sewing 
machine, and they are of but little import- 
ance in the case, except as showing the na- 
ture of the plaintiff's employment, and that 
he had an opportunity to examine the Grover 
& Baker machine. Drawings for a needle 
feed were commenced by the plaintiff about 
January 3, 1853, and in the spring of that 
year he had the frame of the old red machine 
constructed, as it was exhibited at the trial. 
Some changes, however, were made in the 
parts of the machinery, as, for example, the 
cams are not the same, and other needles 
have been supplied. Most of the parts, as 
the plaintiff states, are the ones that he 
brought back from Washington, but the crank 
and one pulley he had used in getting up 
one of the other models, and the rotary 
clamp and the fly wheel are also new. His 
application for a patent was filed Slarch 31, 
1853, and on March 7, of the following year, 
the original patent was issued. To account 
for the delay, from November 7, 1848, when 
he left Washington, until January 3, 1853, 
when he commenced to restore the machine, 
he introduced testimony tending to show that 
during a part, or all of that time, he was in 
poor health, and that he was somewhat em- 
barrassed in his circumstances. On the other 
hand, the defendant introduced testimony 
tending to show that his general health was 
not seriously impaired, and that his pecuni- 
ary circumstances were such that he was 
able to purchase a farm worth some fifteen 



hundred dollars, and that he had about the 
usual amount of stock on the farm. Noth- 
ing need be said respecting the caveat, as. 
the statement of the case already exhibited^ 
shows that it expired without any thing be- 
ing done to restore the machine. On this 
state of the case the jury were insti'ucted, 
that if the plaintiff did not make any such 
invention as is described in the third claim 
of his reissued letters patent in 1848, or if 
he did, that he did not reduce the same to 
practice, in the form of an operative sew- 
ing machine, then they were not authoriz- 
ed to find that his patented invention takes 
date prior to the time when he filed his ap- 
plication for his original patent Two other 
instructions, applicable to this state of the 
case, were also given by the court, which it 
becomes important to notice. Of these the- 
first was, that if the jury find that the plain- 
tiff invented the needle feed, which is in the 
old red machine, in 1848, embodying the 
same in a machine, of which the old red is a 
true representation (excluding the rotary 
clamp), and operated it with the stationary 
holder, as he has described in his testimony, 
and carried it to Washington, leaving the- 
stationary holder at home, and there con- 
structed, and fitted in the rotary clamp, and 
operated it thei'e, as he has stated in his 
testimony, and on November 7, 1848, filed his 
caveat in the patent office, still, if they also- 
find that the plaintiff, on the same day that 
he filed the caveat, took the machinery out 
of the frame in Washington, and brought the- 
parts home, leaving the frame there, and 
laid them aside as something incomplete, and 
requiring more thought and experiment be- 
fore he restored the invention in the form 
of an operative machine, although not with a 
definite intention of abandoning what he had 
accomplished, yet not with any determinate^ 
intention of resuming the same, but really 
for the purpose of preserving the parts, to- 
be used by him, or not, as he might there- 
after determine, and suffered his caveat to- 
expire, and did nothing to restore the inven- 
tion in the form of an operative machine, 
or to mature the needle feed, from the time- 
he left Washington to the last of December, 
1852, when he commenced to make a model 
with a view to apply for a patent, and, in 
the mean time, A. B. Wilson, without knowl- 
edge of what the plaintiff had accomplished, 
invented the same thing, and reduced the- 
same to practice, in the form of an operative- 
machine, filed his application for a patent 
after the plaintiff's caveat had expired, and 
then obtained letters patent for the same,, 
and that A. B. Wilson, or his assigns, manu- 
factured machines under that patent for prac- 
tical use as sewing machines containing the^ 
same feed, and that the machines so manu- 
factured were sold in the market and went 
into practical use before the plaintiff com- 
menced to restore his invention, or to make- 
his model with a view of obtaining his 
original patent, then the jury are instructed. 
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that if the defendant's machine was made 
under the Wilson patent, and the defendant 
sold the same by the authority of Wilson or 
his assigns, the plaintiff cannot carry hack his 
invention to any period prior to the time 
he commenced to make the model for his 
original patent, provided the jury also find 
that the Wilson patent embodies the same 
needle feed as that of the plaintiff's patent- 
ed invention. Secondly, they were also in- 
structed that if they found that the plaintiff, 
after having taken the machinery out of the 
frame, in Washington, and brought it home, 
leaving the frame there, laid the machinery 
aside as something incomplete, and requir- 
ing more thought and experiment, and never 
intending to reconstruct the machine, or to 
restore the needle feed in the form of an 
operative sewing machine, without material 
modifications or alterations, but only to pre- 
serve the parts to be used in other inventions 
as circumstances might arise, then the jury 
were instructed that they would be fully wai-- 
ranted in finding that he deserted and aban- 
doned the invention so far as respects the nee- 
dle feed, provided they also found that he did 
nothing to restore the needle feed in the 
form of an operative machine, from Novem- 
ber 7, 1848, to the last of December, 1852, 
or the first of January, 1853. 

I. Extended argument upon the several 
propositions, arising out of the proper ap- . 
plication of these instructions to the evidence 
in the case, will not be attempted; as I am 
of the opinion that the jury erred in respect 
to them all; and that if they had properly 
applied any one of them to the evidence, 
their verdict must have been for the defend- 
ant. They were told, in addition to the first 
instruction referred to, that it was necessary 
for them to inquire and determine what if 
any thing, the plaintiff invented and reduced 
to practice in the form of an operative sew- 
ing machine, so far as respected the feeding 
apparatus, prior to his application for his 
original patent, and if any thing, whether 
the same, or a substantial and material part 
of the same, was embodied in the reissued 
letters patent, as construed and defined by 
the court. As already appears, the court had 
construed the third claim of the reissued 
letters patent, and instrucied the jury that 
there was included in it, not only the vibrat- 
ing piercing instrument, substantially as de- 
scribed, but, also, whatever other parts nec- 
essarily acted in connection therewith, to 
feed the material to be sewed in a sewing 
machine, so far as the functions performed 
by such other parts modified the action of 
the feeding instrument Applying those in- 
structions to the evidence, it is obvious that 
the jury must have found as follows: First. 
That the plaintiff Invented and reduced to 
practice in 1848, an operative sewing ma- 
chine, which contained embodied therein a 
needle feed, which is- the same, or substan- 
tially the same, as that described in the third 
claim of his reissued letters patent Sec- 



ond. That the old red machine, made in 1848, 
was an operative sewing machine, and that 
it contained the needle feed described in the 
third claim of the plaintiff's reissued patent 
as construed and defined by the court, in- 
cluding the pressure foot and table, or 
equivalent devices. Third. They must have 
found that the plaintiff, on his return from 
Washington, did not lay aside the parts of 
the machine brought home as something in- 
complete, and requiring more thought and 
experiment, before he attempted to restore 
the invention in the form of an operative 
machine, as that element of the instruction, 
in the main aspect of the case, was the only 
one that properly admitted of any dispute. 
Fourth. They must have found that the 
plaintiff did not desert and abandon the in- 
vention, so far as respects the needle feed, 
and, consequentiy, that after having taken 
the machinery out of the frame and brought 
the parts home, leaving the frame in Wash- 
ington, he did not lay the machinery aside 
as something incomplete, and requiring more 
thought and experiment^ but that he laid it 
aside without any intention of abandoning 
the same, and with the intention of con- 
structing a new frame, and of restoring the 
invention, including the needle feed, in the 
form of an operative machine. 1. Giving 
full effect to all the testimony of the plaintiff, 
it does not show, and in the judment of the 
court does not tend to show, that he invented 
in 1848, and reduced to practice in the form 
of an operative machine, any needle feed 
which included a pressure foot and table, or 
any equivalent devices, and unless the needle 
feed included these devices, the jury were 
not authorized, under the instructions of the 
court to find a verdict in favor of the plain- 
tiff. His own testimony shows indubitably, 
that the straight clamp or wooden holder 
was a mere experiment and as such, was 
left at home, when he went to Washing- 
ton, with a view to apply for a patent; and 
in point of fact, the clamp was never re- 
stored until near the close of the first trial 
to the jury. Argument upon that subject is 
unnecessary, as the testimony of the plaintiff 
upon the point is full and explicit. He never 
completed the ratchet clamp, and it will 
hardly be pretended that the rotary clamp 
is, or can be to any practical extent, an 
equivalent for the pressure foot and table, 
to be found in the patented invention. Un- 
finished and incomplete as the machine was, 
it is impossible to hold, on the evidence ex- 
hibited, that it was reduced to practice in the 
form of an operative machine, without de- 
parting from the well settled rules of law, 
uniformly recognized and approved in all 
the courts of the United States. Gayler v. 
Wilder, 10 How. [51 U. S.] 498; Reed v. Cut- 
ter [Case No. 11,645]; Curt. Pat § 43; Wood- 
cock V. Parker [Case No. 17,971] ; Washburn 
V- Gould [Id. 17,214]. 

11. Further explanations are not necessary 
to show that the verdict could not have been 
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for the plaintiff, unless the jury found that 
the old red machine was an operative sew- 
ing-machine, and that it included the equiv- 
alents of the pressure foot and table, so far 
as those devices in the patented machine 
modified the action of the feeding instru- 
ment. Evidently the finding of the jury on 
that point is against the evidence, as already 
explained, or it is entirely opposed to the 
charge of the court 

III. Taking the uncontradicted testimony 
of the plaintiff as true, he did nothing during 
the period, from the seventh day of Novem- 
ber, 1848, to the last day of December, 1852, 
or the first part of January, 1853, to construct 
or perfect, any needle feed apparatus, for 
feeding the material to be sewn in a sewing 
machine. Evidence explanatory of the delay 
was wholly wanting at the time, except that 
offered as to the health of the plaintiff and 
his pecuniary condition, and the evidence 
on that point was conflicting, and the plain- 
tiff's own testimony showed that he was 
able, and found the means to work at other 
inventions within that period. Considering 
all the circumstances, and giving them all 
due weight, still the inference was a clear 
one that the plaintiff, on his return from 
"Washington, had laid aside the materials 
as something incomplete, and which required 
more thought and experiment before he at- 
tempted to restore the invention. Regarding 
the inference to that effect as a clear one, 
and wholly unopposed by other evidence of 
any importance, I am of the opinion that 
the verdict, in this view of the case, was 
clearly against the evidence. Wilkinson v. 
Greely [Case No. 17,671]. 

IV. When the plaintiff returned from 
Washington, he laid the parts of the ma- 
chine, brought home, aside, as before ex- 
plained, and never attempted to restore the 
invention nntil an opportuniiy was afforded 
him to examine the Grover & Baker ma- 
chine. 

Prior to that time, there is not, in the view 
of the court, a circumstance in the case that 
does not appear to indicate that he had ut- 
terly deserted and abandoned the old red ma- 
chine. He had devoted all of his time and 
attention to the construction of models for 
other inventions; and as circumstances had 
rendered it convenient and useful, he had 
appropriated a certain portion of those ma- 
terials to other machines. Except the fact 
that he did ultimately reproduce the ma- 
chine, or a representation of it, there does 
not appear to be the slightest evidence to 
warrant the conclusion, that when he laid 
the materials aside, he had any expectations 
whatever that he would ever attempt to 
restore the invention. For these reasons, I 
am of the opinion that the finding of the 
jury on this point was undeniably against 
the weight of the evidence. 

v. Nominal damages only were claimed by 
the plaintiff in the opening of his case, and 
the evidence showed that the defendant sold 



but one machine, and that was admitted by 
the defendant at an early stage of the trial. 
When the subject of damages was alluded 
to in the closing argument, it was again 
stated that the plaintiff only claimed nom- 
inal damages. Such damages only being 
claimed, and there being no sufficient evi- 
dence to show thait more than one machine 
was sold, the court instructed the jury if 
their verdict was in favor of the plaintiff, to 
find nominal damages; but they returned a 
verdict in his favor assessing damages in 
the sum of five hundred dollars. Errors of 
this description may sometimes be obviated 
by allowing the prevailing party to remit 
the excess, and that course is frequently 
adopted in cases where the court is satisfied 
that the error has resulted from oversight or 
mere inadvertence; but where, as in this 
case, the finding is not only contrary to the 
evidence, but in direct contravention of the 
charge of the court, the difficulty can not 
in general be remedied in that way. Parties 
have a right to an impartial trial according 
to law; and where it appears to the court 
that the requirement of the law in that be- 
half has not been fulfilled, it is the duty of 
the court, on motion to that effect, to set the 
verdict aside and grant a new trial, 

VI. Misconduct of the party and of the 
jury is also alleged; but having already 
reached the conclusion, upon grounds con- 
nected with the merits of the controversy, 
that a new trial must be granted, it is not 
deemed necessary to reproduce the evidence 
offered by the defendant in support of the 
motion. Irregularity on the part of the party 
charged, or of the jury, must be satisfacto- 
rily proved in order to lay the foundation 
for the interposition of the court; but when 
the irregular conduct is established, it is not 
necessary that it should ';ertainly appear 
that it influenced the jury. In that state of 
the case, it is sufficient that the irregularity 
appears to be of such a chai-acter that it 
might have affected the impartiality of the 
proceedings. Such was the rule laid down 
in Com. v, Roby, 12 Pick, 520, and it appears 
to be correct. In that case the court says 
that "where there is an irregularity which 
may affect the impartiality of the proceed- 
ings, as where meat and drink, or other re- 
freshments have been furnished by a party, 
or where the jury have been exposed to 
the effect of such influence, as where they 
have improperfy separated themselves, or 
have had communications not authorized, 
there, inasmuch as there can be no certainty 
that the verdict has not been improperly 
influenced, the proper and appropriate mode 
of correction or relief is by undoing what is 
thus improperly and may have been cor- 
ruptly done." Text writers usually state 
the rule as follows: "That whenever it is 
made satisfactorily to appear that the jury 
were influenced by improper motives, or that 
they acted corruptly or under a mistake, or 
it clearly appeai-s that a fair trial has not 
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been had, the verdict will be set aside and 
a new trial granted." Any improper inter- 
ference with the jurors may afford sufficient 
ground for granting such a motion, and -it 
is not necessary that the attempt to influ- 
ence the jurors should he made by one of 
the parties, nor even by his agent. It is 
sufficient if it clearly appear that it was 
done in his behalf, and it is never necessary 
to show that the misconduct controlled or 
determined the verdict, provided it was of a 
character that it might have had an undue 
influence. Taten as a whole the evidence 
shows very unusual and, in the opinion of 
the court, culpable conduct on the part of 
Thomas J. Herring, which can not but be 
regarded as an irregularity, and which, in 
point of fact, affords strong grounds to con- 
clude, that he must have learned from some 
one of the jury the result of their delibera- 
tions, before that result was announced in 
court Strong ground to conclude, also, that 
the plaintiff knew what the result would be 
several days before the verdict was ren- 
dered, is also furnished by the testimony 
taken in the motion. 

Those facts and circumstances must be 
weighed, in connection with the conduct of 
the jury, in disregarding the instructions of 
the court in respect to the merits of the con- 
troversy; and when viewed in that connec- 
tion, they produce full conviction, in the 
mind of the court, that the parties have not 
had an impartial trial according to law. 
Courts of the United States have power to 
grant new trials in cases where there has 
been a trial by jury, for reasons for which 
new trials have usually been granted in 
courts of common law; and where, as in 
this case, it is fully made to appear that the 
trial has not been an impartial one, it is the 
duty of the court to exercise the power 'con- 
ferred by the judiciary act. Verdict_set aside 
and new trial granted. 



Case No. 7,410. 

JOHNSON V. ROOT. 

[2 Cliff. 637.] 1 

Circuit Court, D. Massachusetts. 1861. 

Patents — ^Presdmptive Evidence — Opekation op 

Caveat — Asticipation and Infringement — 

Abandonment— Sewing Machines. 

[1. A patent, together with the application 
therefor, affords prima facie evidence that the 
patentee was the orirfnal and first inventor of 
the improvement at the date of the application. 
This presumption, however, extends no further 
hack than the date of that application, and is 
not a conclusive one, but may be controlled by 
other evidence.] 

[2, The operation of a caveat is limited by the 
act of July 4, 1836 (5 Stat, 117), to one year, 
and it is not competent for courts or juries to ex- 
tend it further; and if during that period the in- 
ventor does nothing to mature and perfect what 
he described in the caveat, and only files his ap- 
plication after several years, he cannot, by vir- 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission,] 
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tue of the caveat, carry back his invention be- 
yond the date of his application.] 

[3. In passing upon questions of antldpation 
and infringement, similarities or differences are 
not to be determined by the names of thmgs or 
by apparent similarities or differences in form or 
shape; but rather the machines or their several 
devices must be examined in the light of what 
they do, or what office or function they perform, 
and how they perform it. Hence they must be 
considered as substantially the same, when tiiey 
perform substantially the same function or office, 
in the same way, and to produce the same result; 
and as substantially different when they perform 
different duties, or in a different way, or pro-, 
duce a different result.] 

[4. Where an inventor lays the parts of his 
machine aside as something incomplete, and re- 
quiring more thought and experiment, never in- 
tending to restore them in the form of an oper- 
ative machine without material modifications or 
alterations, and then does nothing more to- 
wards perfecting his invention for over four 
years, this is sufficient to warrant the jury in 
finding that he had abandoned it to the public, 
unless there is some fair and reasonable excuse 
for his delay.] 

[5. The Johnson patents (original No. 10,597, 
and reissue No. 355), for an improvement m sew- 
ing machines, construed as to the third claim, 
by the court; and the same found by tiie jury 
to be valid, and infringed by defendant.] 

[This was an action of trespass on the 
case' by William H. Johnson against James 
B. Root, for the infringement of letters pat- 
ent No, 10,597, granted to plaintiff March 
7, 1854, and reissued February 26, 1856 
(No, 355), for an improvement in sewing 
machines. Defendant pleaded the general 
issue, and filed certain specifications of de- 
fense, denying that the machine sold by 
him Infringed the plaintiff's patent, or that 
plaintiff was the original and first inventor 
of anything embodied in defendant's ma- 
chine. Upon trial the jury -disagreed (Case 
No, 7,411), and the cause is now tried the 
second time.] 

CLIFFORD, Circuit Justice (charging 
jury). -According to the uniform practice in 
this court, it now becomes my duty to di- 
rect your attention to the nature of the 
controversy between these parties as ex- 
hibited in the pleadings, and to give you 
such instructions in matters of law as seem 
to me to be applicable to the evidence in 
the case. You are the judges of the cred- 
ibility of the witnesses and of the force 
and effect of the testimony; and it is ex- 
clusively within your province, under the 
instructions of the court, to determine all 
questions of fact involved in the issue. But 
it is the province of the court to determine 
all questions of law, and it is your im- 
perative duty in such matters to follow the 
instructions of the court Unless the rule 
were so, it would never appear on what 
principles of law the jury proceeded in 
finding their verdict. Every verdict, in con- 
templation of law, is founded upon the 
facts of the ease as ascertained by the 
jury, and the law applicable to that state 
of the case as determined by the court. 
Under our jurisprudence, the action of the 
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jury In finding the facts cannot be revised 
in any appellate tribunal; but very ample 
provision is made for the correction of any 
error committed by the court Such cor- 
rection may be accomplished in several 
modes, but the most effectual one is that 
by bill of exceptions and writ of error to 
the supreme court of the United States, to 
revise the rulings and instructions of tne 
court below. That proceeding, however, is 
based upon the legal presumption that the 
jury followed the instructions of the circuit 
judge; and that the error in the instruc- 
tions of the circuit judge caused the error 
in the finding of the jury. Now, if it were 
competent for the jury to depart from the 
instructions of the court, then no such pre- 
sumption would arise; and if not, then it 
could not appear that the error in the in- 
structions caused the error in the finding 
of the jury, and consequently it would be 
unsafe to reverse the judgment on that ac- 
count, which would leave the complain- 
ing party without any adequate remedy. 
Throughout your deliberations, therefore, 
you will be guided by the rule, that it is 
your province to ascertain the facts of the 
case, under the instructions of the court, 
and that it is the duty of the court to de- 
termine all questions of law applicable to 
the evidence. With these remarks I will 
proceed to direct your attention to the na- 
ture of the controversy,- 

This is an action of trespass on the case, 
for an alleged infringement of a supposed 
new and useful improvement in sewing- 
machines, secured to the plaintiff by certain 
letters patent. Among other things, the 
plaintiff alleges' that he was the original 
and first inventor of the improvement, and 
that letters-patent for the same were issued 
to him on the 7th of March, 1854. By re- 
curring to the declaration, however, it will be 
observed that the letters-patent first 'issued 
were subsequently surrendered and cancel- 
led, and that a new patent, on an amend- 
ed specification issued to him on the 26th 
of February, 1856, to continue for the term 
of fourteen years, from the 7th of March, 
1854 (which was the date of the original 
patent). The plaintiff also alleges that the 
defendant, on the 4th of March, 1856, and 
at divers other times, before and after- 
wards, during the term of the patent, and 
before the purchase of the writ, did unlaw- 
fully and wrongfully and without the con- 
sent and license of the plaintiff, make, 
use, and vend to others to be used, his said 
improvement. 

Without further reference to the declara- 
tion, it will be sufficient to say that the 
suit is founded upon the reissued patent 
of the 26th of February, 1856, and that the 
writ is dated on the 28th of April of the 
same year. Of course, the plaintiff can 
only recover for such infringement of his 
patent, if any, as the evidence shows the 
defendant committed within the period em- [ 



• braced between those dates. But there is 
no controversy on that point, for it is ad- 
mitted hy the defendant that he sold the 
machine given in evidence by the plaintiff, 
as his machine, within that period, and it 
is not claimed by the plaintiff that the evi- 
dence shows that the defendant sold any 
other. 

As an answer to the declaration, the de- 
fendant pleads that he is not guilty, and has 
filed certain written notices in the case, set- 
ting up two general grounds of defence, to 
which more particular reference will here- 
after be made. To maintain the issue on 
his part, the plaintiff, amongst other things, 
introduced the reissued letters-patent de- 
scribed in the declaration. That patent as 
reissued, bears date on the 26th of Feb- 
ruary, 1856, and is the one on which the 
suit is founded. At a later stage of the 
trial, the plaintiff introduced a model of the 
patented machine, as furnished to the pat- 
ent office, which is the one constantly de- 
nominated during the trial as "the plain- 
tiff's machine." His patent is accompanied 
by the specification and drawings, and you 
are instructed that it is prima facie evi- 
dence that the plaintiff is the original and 
first inventor of what he has described 
therein as his invention. Your attention, 
however, will be chiefly directed to the 
third claim in the specification, because it 
is that claim only which the plaintiff al- 
leges that the defendant has infringed. 

Omitting the first and second claim as 
comparatively unimportant in this inves- 
tigation, it reads as follows:— "What I 
claim as my invention and desire to secure 
by letters-patent is, 3d. The feeding of the 
material to be sewn by means of a vibrat- 
ing piercing instrument, whether said in- 
strument be the needle itself, or an inde- 
pendent instrument, in the immediate vi- 
cinity thereof, substantially as herein de- 
scribed." 

The plaintiff also introduced the machine, 
which he alleges the defendant sold, and 
which he claims to be a violation of the 
exclusive right secured to the plaintiff by 
his reissued letters-patent, and the defend- 
ant admits that he sold that machine at 
the time and place alleged in the declara- 
tion, but he denies that the machine, as 
sold, infringes the third claim of the plain- 
tiff's reissued patent; and he also denies 
that the plaintiff is the original and first 
inventor of anything that is embodied in 
his (the defendant's) machine. 

These remarks will be sufficient to en- 
able you to understand the foundation of 
the plaintiff's suit, and the two general 
grounds of defence set up by the defendant. 
Two principal questions are presented, 
which it is your province to determine from 
the evidence in the case under the instruc- 
tions of the court, and you will adopt such 
order in considering them as you may think 
proper. But in view of the peculiar nature 



[13 Fed. Cas. page 809} 

of the controversy, and the complicated 
character of the evidence, it is not possible 
for me to give you a clear statement of 
the rules of law by which you are to be 
governed in the performance of your duty, 
except by pursuing the order of investiga- 
tion usually adopted in cases of this descrip- 
tion. 

One of the questions is, whether the plain- 
tiff is the original and first inventor of 
what he has described in the specification 
contained in his reissued letters-patent so 
far as respects the third claim of the pat- 
ent; and the other is, whether the defend- 
ant's machine, as sold by him, and given 
in evidence by plaintiff, infringes that 
claim of the patent, when properly con- 
strued and understood according to its 
legal effect. 

In considering those questions, and weigh- 
ing the evidence bearing upon each of these 
points, it becomes necessary that you 
should know and carefully observe what 
the plaintifiE's invention is, as he has de- 
scribed it in his patent, specification and 
drawings, so far as respects that claim. 
That question it is the duty of the court to 
determine as a question of law, arising 
upon the construction of the patent, in- 
cluding, of course, the specifications and 
drawings accompanying the same. Pursu- 
ant to that duty, I instruct you that the 
third claim of the plaintiff's patent is for 
his described means of feeding the cloth 
or other material to be sewed in a sewing- 
machine. Feeumg the cloth or material to 
be sewed in a sewing-machine may be un- 
derstood as signifying such a regular, pro- 
gressive advance of the material as shall 
space the stitches of the seam regularly, 
so that they will be of equal length; and 
the third claim is for the described means 
to effect that end. It is not for the result 
attained, but for the means he has invented 
of attaining it substantially as described in 
the specification. Detached passages of the 
specification, if separately considered, might 
lead to a different conclusion, but the dif- 
ferent parts of the instrument must be 
compared with each other and considered 
as a whole, and when so construed it leaves 
no doubt in the mind of the court that the 
claim must be limited to the means of 
feeding the material to be sewed in a sew- 
ing-machine, substantially as described in 
the specification and illustrated by the 
drawings. 

It is insisted by the plaintiff that this 
part of his invention consists in applying 
power by which the material is fed direct- 
ly to the cloth or other material to be sew- 
ed, and at or near the point where the 
stitches are being formed; and it is undoubt- 
edly true that the feeding instrument in the 
modes of operation described In the specie 
fication, is to be applied directly to the 
material to be fed, and when the vibrat- 
ing piercing instrument for feeding is the 
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needle itself, it is applied to the material 
at the point where the stitch is being form- 
ed, for the specification states that the 
descent of the needle perforates the cloth 
and by the action of the described de- 
vices the pressure of the holder upon it 
is relieved, permitting the vibration of the 
needle to move forward the cloth, a suf- 
ficient distance for the succeeding perfora- 
tion, the described spring acting through 
the holder as the needle-bar rises, so as 
to keep the cloth from slipping when the 
needle descends, and again perforates it. 
Beyond a question, therefore, the vibration 
of the needle during its first perforation, as 
stated in the specification, feeds forward 
the cloth and permits the needle in its sec- 
ond descent to have the proper position, 
and during the second descent of the nee- 
dle, the cloth is fed forward as before, the 
needle making another hole, or again per- 
forating the cloth as it again descends. 
These considerations lead necessarily to the 
conclusion that by the true construction of 
the patent the feeding action of the ma- 
chine is performed by the operation of 
sewing; the vibrating movement of the 
guide B, and with it the needle-bar, causing 
the material to be moved forward after 
it is perforated by the needle, the holder 
relaxing for that purpose. 

Another feeding and perforating arrange- 
ment is also suggested in the specification, 
which as there stated is designed to be 
used for making the holes in leather and 
other heavy work, while the needle preced- 
ing the awl (as stated in the specification) 
forms the seam. And upon that subject 
you are instructed that when an independ- 
ent instrument in the immediate vicinity 
of the needle, is used for feeding, it has 
the same mode of operation as the needle 
has when used separately in perforating 
the cloth for sewing, but the needle forms 
the seam. When an independent instru- 
ment in the immediate vicinity of the nee- 
dle is used for feeding, it is applied direct- 
ly to the material to be fed, and near the 
point where the stitches are being formed. 
But whether the vibrating piercing instru- 
ment used be the needle, or an independent 
instrument in the immediate vicinity of the 
needle, the third claim of the plaintiff's 
patent is not for an abstract idea or prin- 
ciple; nor for every means of applying pow- 
er directly to the cloth at or near the point 
where the stitches are being formed, for 
the purpose of feeding it in a sewing-ma- 
chine, in contradistinction to applying pow- 
er for that purpose to a plate, clamp, or 
bar, to which the cloth is attached. On the 
contrary, it is, as before stated, for such 
means of applying power to the cloth for 
the purpose of feeding it in a sewing-ma- 
chine, as the inventor has substantially 
described in the specification of his patent. 

For the same reason the claim of the 
patent under consideration is not for the 
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use of every vibrating piercing instrument 
in feeding the material to be sewed in a 
sewing-macMne, but only for such a vibrat- 
ing piercing or perforating instrument as 
lie has described in his specification,— nor 
is the claim for every use in feeding cloth 
of such a piercing instrument as he has 
therein described (for the instrument, to 
wit: the needle is old, and the plaintiff 
cannot Tvithout more, patent its use for 
feeding). He can only patent substantially 
such means or mode of using it as he has 
described in his specification; and such 
meansor mode of using it as he has described 
in his specification, he might patent if he 
was the original and first inventor of the 
improvement: and by the true construction 
of the claim it must be limited to his de- 
scribed means of feeding the cloth in a 
sewing-machine. He describes his means 
in his specification, and then in legal ef- 
fect claims the feeding of the cloth or ma- 
. terial to be sewed by those means,— sub- 
stantially, as described in his specification. 
Undoubtedly the vibrating piercing instru- 
ment, whether it be , the needle itself or 
an independent instrument in the imme- 
diate vicinity of the needle, constitutes the 
described feeding instrument to move for- 
ward the cloth. It is contended by the 
plaintiff that those feeding instruments are 
different and distinct from the instruments 
or devices described by the patentee for 
holding the cloth or material to be sewed. 
They are certainly different from the de- 
vices constituting the holding arrangement: 
for the specification states in effect that 
the material to be sewed is placed upon the 
table under the point of the needle, and 
cloth-holder, which is raised by a stud to 
admit the "thickness," and the claim is for 
the feeding of the material to be sewn by 
means of a vibrating piercing instrument 
substantially as herein described, evident- 
ly referring back to the specification. With 
this explanation you are instructed that 
there Is included in the claim as part of 
the mode of operation, not only the vibrat- 
ing piercing instxniment substantially as de- 
scribed, but also whatever parts necessarily 
act in connection therewith to feed the ma- 
terial to be sewed in a sewing-machine, so 
far as any function they may perform moa- 
ifles the action of the feeding instrument. 
Whatever means are described which are 
necessary to the control of the cloth to en- 
able the vibrating piercing instrument to 
perform the function of feeding, and which 
modify the action of the feeding instru- 
ment, are, to the extent they modify it, to 
be considered and to be deemed parts of 
the described invention which the plaintiff 
has claimed. 

In this connection you are also instructed 
that the feeding of the material claimed in 
the patent as the result to be attained by 
this part of his invention, is not to be under- 
stood to mean every advance of the material. 



regular or irregular, equal or unegiual, but 
such regular and progressive advance as is 
essential to the useful action of a sewing- 
machine, and which the means described in 
the plaintiff's specification were designed and 
adapted to effect; and whatever parts in the 
plaintiff's specification necessarily act in con- 
nection with the vibrating piercing instru- 
ment in causing or enabling it thus regularly 
and progressively to advance the material, 
and without which the action of the vibrat- 
ing piercing instrument either would not ad- 
vance the material at all or would advance 
it so irregularly as to be useless in a sewing- 
machine, must be deemed essential parts in- 
cluded in the claim to the extent that they 
modify the action of the vibrating piercing 
instrument. No one probably would fail to 
see that in order to feed the material so as 
to obtain the described result, there must be 
a table or some equivalent mechanical device 
to keep the cloth in position, so that it will 
resist the thrust of the piercing instrument 
while it is making the perforation and after 
the pressmre of the holder upon it is relieved 
to permit the needle as it vibrates to move 
forward the cloth a sufficient distance for 
the succeeding perforation. For reasons 
equally obvious it may be assumed that the 
vertical bar or holder when held down upon 
the cloth by the spring, is quite necessary to 
the proper opei-ation of the feeding arrange- 
ment, and upon this subject you ai-e instruct- 
ed that the surface below the material (called 
the table) which supports the cloth when it 
is pressed by the vertical bar or holder so as 
to keep the cloth from slipping as the needle 
descends and perforates it, and also the 
"cloth-holder," which exerts its pressure for 
that purpose, thus causing the material to be 
regularly spaced (the said means of suppoit- 
ing and holding the material being such that 
the same can be freely moved by the operator 
so as to change the direction of the seam at 
will as the same is advanced) are included in 
the claim as necessary to the plaintiff's mode 
of operation in feeding the material to be 
sewn, so far as the functions performed by 
them modify the action of the feeding instru- 
ment; but in no other respect can they be 
regarded as included in the feeding apparatus. 
Guided by these principles as to the con- 
struction of the patent, you will proceed to 
the consideration of the merits of the contro- 
versy, and I shall direct your attention in the 
first place to the question whether the plain- 
tiff was or was not the original and first in- 
ventor of what he has described in his speci- 
fication as his invention so far as respects 
the third claim of the patent. Whether he 
was so or not is a question of fact for your 
determination under the instructions of the 
court Your attention has already been 
drawn to the fact that the reissued letters- 
patent are in evidence in the case, but you 
should bear in mind in this connection that 
the plaintiff has also introduced the original 
letters-patent and the application on which 
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the patent was granted. That application 
was filed on the 31st of March, 1853; and 
you are instructed that the reissued and orig- 
inal letters-patent, together with the applica- 
tion for the original patent, afford prima 
facie evidence that the plaintiff was the orig- 
inal and first inventor of the improvement in 
question at the date of the application for the 
original patent That presumption, however, 
extends no further back than the date of 
that application, and is not a conclusive one, 
but may be controlled by other evidence. To 
administer justice to the parties it is neces- 
sary that you should fully understand and 
carefully consider the precise positions which 
the parties respectively assume in this branch 
of the case. 

It is insisted by the plaintiff that the feed- 
ing apparatus described by him in the speci* 
fication of his reissued patent, and set forth 
in the third daim as the feeding of the ma- 
terial to be sewed by means of a vibrating 
piercing instrument, whether said insti*u- 
ment be the needle itself or an independent 
instrument in the immediate vicinity of the 
needle, substantially as described, was in- 
vented by him and reduced to practice in 
the form of an operative sewing-machine as 
early as the 27th of October, 1848, and that 
the same invention, so far as respects the 
means of feeding, the material to be sewed 
in a sewing-machine, was subsequently em- 
bodied in his original letters-patent of the 7th 
of March, 1854, and is now embodied in the 
reissued letters-patent on which the present 
suit is founded. On the part of the defend- 
ant, every element of that proposition is de- 
nied. He denies that the plaintifiE made the 
invention in question so "far as respects the 
described feeding apparatus at so early a pe- 
riod, or at any other time prior to the date 
of the application for his original letters- 
patent; or if he did that he ever as matter of 
law or in fact reduced it to practice in the 
form of an operative sewing-machine, prior 
to the date of that application: ana finauy, 
he insists on this branch of the case, that 
what the plaintiff has embodied in the reis- 
sued patent is not the same invention as that 
described in the caveat, and embodied in 
the old red machine, but in point of fact is a 
substantially different invention, so far as re- 
spects the described feeding apparatus, and 
was designed and is adapted to effect the 
feeding of the material to be sewed in a sew- 
ing-machine by substantially different means 
and by a mode of operation substantially dif- 
ferent. Whatever the plaintiff may have in- 
vented prior to his application forhispatent,is 
of no consequence in this controversy, unless 
it appears that the same or some substantial 
and material part of the same which is new 
and useful is embodied in his reissued letters- 
patent, because it is for the infringement of 
that patent only that the defendant is sued 
in this case. When I speak of the patent, 
you will of course understand that I refer to 
the third claim of the patent, because it is 
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only that claim that the plaintiff charges the 
defendant with having infringed. It becomes 
necessary for you to inquire and determine 
what if anythuig, the plaintiff did invent 
and reduce to practice in the form of an oper- 
ative sewing-machine, so far as respects the 
feeding apparatus, prior to the date of his 
application for the patent; and if anything, 
whether the same or a substantial and mate- 
rial part of the same is embodied in the reis- 
sued letters-patent as construed and defined 
■by the court. Although he invented a new 
and useful apparatus for feeding the mate- 
rial to be sewed in a sewing-machine, prior 
to the date of his application for his origmal 
patent still, if no substantial and material 
part of the same which is new and useful is 
embodied in his reissued letters-patent he 
cannot rightfully claim for the purposes of 
this suit, that his invention extends further 
back than the date of his application for the 
reissued patent Differences merely in the 
form of the machinery or of the devices in 
the plaintiff's patented apparatus for feeding 
the material in a. sewing-machine, as compar- 
ed with that exhibited in the old red ma- 
chine, will not authorize you to find that the 
former is a new invention as compared with 
the latter, even though the differences may 
amoimt to an improvement, if the old red 
machine in point of fact was an operative 
sewing-machine and reduced to practice as 
assumed by the plaintiff. But if the patent- 
ed apparatus accomplished a substantially 
different result by substantially different 
means, and in a mode of operation substan- 
tially different, then there is nothing new 
and useful in common between the two ma- 
chines. And if not, then the plaintiff cannot 
carry back the date of his patented invention 
to any period prior to the time he filed his ap- 
plication for the original patent. Among oth- 
er things, it is suggested by the counsel of 
the plaintiff that the holder used in the old 
red machine, if the machine be tipped down 
on its side, will perform, for the purpose of 
feeding the material, both the function of the 
table and the presser foot; and that in sub- 
stance and effect, the old red machine be- 
comes and is the same in principle and in the 
mode of operation as the patented machine, 
so far as respects his feedhig apparatus. 
Four experts have been examined in the case, 
and no one I believe has testified that the ma- 
chine as constructed was designed to operate 
in that position. Upon that subject I in- 
struct you that if it would require invention 
to break up the machine and reconstruct it in 
that form, and put it into successful opera- 
tion in that position, the suggestion of the 
plaintiff is entitled to no weight whatever; 
but if it would not require invention to make 
the proposed change in the position of the 
parts in order to make an operative sewing> 
machine, in that new position, and to recon- 
struct it for the purpose, then you will give 
the suggestion such weight as you may think 
it deserves, bearing in mind that the plain- 
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tiff himself has testified that it was never 
used in that way. 

In this connection you will also take into 
consideration the S. O. Blodgett patent and 
machine, and all the evidence in the ease 
respecting the same. On the part of the 
defendant, it is insisted that the Blodgett 
invention is prior in date to that of the plain- 
tiff, even supposing that the plaintiff can 
carry back his invention to the time when 
he constructed the old red machine, and that 
the two machines, if the latter be turned 
down upon its side, are substantially the 
same. Every element of that proposition, 
however, is denied by the plaintiff, and 
evidence has been introduced on both sides 
bearing on the matter. Assuming the theoiy 
of the defendant to be correct, then the Blod- 
gett machine would supersede the ,old red 
machine to the extent of the suggested 
change in the position of the working parts 
of the machine. Unless the witness Blod- 
gett is mistaken, or unworthy of credit, it 
would seem that his invention was made 
before the old red machine was constructed 
by the plaintiff; but the question is one of 
fact, exclusively within your province, and 
as the question has been fully argued on both 
sides, I do not think it necessary to remark 
further upon the evidence. If the Blodgett 
invention was not made before the old red 
machine was constructed and reduced to prac- 
tice in an operative machine, then the sug- 
gestion of the defendant is entitled to no 
weight; but if it was, then you will pro- 
ceed to compare the two machines in connec- 
tion with all the other evidence bearing upon 
the question, and give it such weight as you 
think it deserves. But suppose there is 
something in common between the old red 
machine and the patented machine of the 
plaintiff, still the defendant contends that 
the plaintiff cannot carry back the date of 
his invention to any period prior to the time 
he filed his application for the original pat- 
ent 

To show that the feeding apparatus describ- 
ed in the specification of his reissued letters- 
patent was invented by him and reduced to 
practice in the form of an operative sewing- 
machine as early as the 27th of October, 
1848, or certainly as early as the 7th of No- 
vember of the same year, the plaintiff relies 
upon the old red machine, together with the 
parol testimony respecting the invention, and 
the caveat filed in the patent oflGlce, which 
is also in evidence in the case. Among other 
witnesses, the plaintiff himself was examined 
on the point. Reference will be made to 
certain portions of his testimony, not with 
any intention of entering into the details of 
the evidence, but for the purpose of fixing 
certain dates, and to present a general view 
of what the plaintiff did prior to his applica- 
tion for the original patent, which issued on 
the 7th of March, 1854. Irrespective of this 
statement (if in any respect it is incorrect), 
it will be your duty to weigh the whole evi- 
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dence, and to apply the rules of law you re- 
ceive from the court, to the true state of the 
facts as you find it from all the evidence 
in the case. He first constructed and used 
two needles to carry the thread, putting 
them into wooden handles, and sewing in 
the manner described by him in the early 
part of his testimony. Those wooden needle- 
holders, he stated, were made in June or 
July, 1847, and were occasionally used by 
him till some time in July of the following 
year. His first step towards constructing a 
sewing-machine was to prepare some pat- 
terns for needle bars, which was done in 
July,. 1848. Needle bars were made from 
those patterns by his directions, and they are 
in evidence in the case. Afterwards he ar- 
ranged them in a frame and got some gear- 
ings made, but they were not of a character 
to answer his purpose, as he stated, except 
as a basis of calculation for another set of 
patterns. Without entering into details, it 
will be sufficient to say that the frame as 
stated by the witness was a temporary one, 
and he did not attempt to sew in the ma- 
chine. Having made his calculations, he 
constructed or caused to be constructed a 
new set of patterns and sketches, and em- 
ployed a machinist to make another set of 
needle-holders and apparatus for a machine. 
They were accordingly made in August, 1848, 
and the plaintiff, after they were completed, 
took them, together with the shafting and 
gearing which he had provided, to a cabinet- 
maker, and employed him to make the 
frame. That machine had, as the witness 
stated, what has been called a wooden hold- 
er, like the one first introduced by the plain- 
tiff, and he says he did enough sewing with 
the machine to satisfy himself that it "was 
going to be a good practical thing," Some- 
thing like a week or ten days elapsed be- 
fore he did anything more to perfect the 
machinery. Intending to reconstruct the ma- 
chme more thoroughly with a view to apply 
for a patent, he took the needle-holders out 
of the frame and carried them back to the 
machinist, in order to have another set made, 
with certain alterations and additions. 

After the needle-holders "were complete and 
the shafting and gearing had been somewhat 
improved, he then had a new frame made 
for his machine and put the whole in work- 
ing order, usmg for that purpose the third 
set of needle-holders. As constructed, the 
machine had but one arrangement on the 
sides to receive a ratchet clamp. About the 
same time he also had a ratchet clamp 
made which he introduced in evidence; but 
as it was not completed and the arrange- 
ment to receive it was not finished, it could 
not be used. Certain other differences be- 
tween this machine and the one previously 
constructed are also mentioned by the wit- 
ness, which need not be recapitulated, as 
you will remember the whole testimony, and 
give it such weight as you may think it to 
deserve. Castings were also made by the 
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plaintiff for a rotary clamp-holder, but they 
proved to be too heavy and were never finish- 
ed, so that the only device to hold the cloth 
ever used by him before he went to Washing- 
ton, was the holder (or one like it) which has 
been designated during the trial as the 
"wooden holder." Short pieces of canvas 
and padding were sewed, by the plaintiff, 
in the machine before he left for Washing- 
ton, and the witness states that he some- 
times sewed the length of the piece and 
then around the edge and back again in 
various forms. According to the statement 
of tlie witness, he commenced to construct 
the machinerj', or the patterns for the same, 
in July, 1848, and put the last machine in 
working order a short time before he started 
for Washington. He left for Washington on 
the 27th or 2Sth of October, 1848, carrying the 
machine with him as far as the city of New 
York. When he arrived at New York he 
found it necessary to forward the machine 
from there by the merchandise train, and it 
was somewhat injured on the route. In this 
connection you will recollect that he did not 
carry with him either the "wooden holder," 
which he had used in the machine before he 
started, or the castings for the rotary clamp; 
but he did carry with him the patterns by 
which the castings for the latter had been 
made. Avoiding unnecessary details as much 
as possible, it will be sufficient to say that 
after he arrived in Washington he employ- 
ed a solicitor of patents, and soon learned 
that some parts of his invention had been 
anticipated by others, and that his model 
was too large and would not be received at 
the patent office on account of its size. He 
arrived in Washington several days before 
the machine came to hand; and during that 
period he constructed or caused to be con- 
sti-ucted a rotary clamp. It was made of 
mahogany; and after the machine arrived, 
he repaired the machine and fitted in the 
rotary clamp for the first time. Up to that 
period of time he had never used any other 
than the stationary holder, because only one 
of the necessary arrangements for the rat- 
chet clamp had been completed. After fit- 
ting the rotary clamp, he operated the ma- 
chine in the presence of his patent solicitor. 
When he found that he could not patent his 
machine, he decided, under the advice of 
• his solicitor of patents, to file a caveat, which 
is in evidence in the case. While he was 
there his solicitor also prepared a paper 
which has been given in evidence, and 
which the plaintiff in his testimony desig- 
nated as a petition and oath for an applica- 
tion for a patent. 

•As stated by the plaintiff, it was signed 
and sworn to by him, and left with his 
solicitor, who, it seems, never presented it 
to the patent office during his lifetime, and 
it has remained among his papers until a 
i-ecent period. On lookin'g at the paper you 
will see that it contains no description of the 
invention or of its mode of operation, and 
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Is unaccompanied by any drawing, but what 
is more, it was never filed in the patent of- 
fice, and, therefore, cannot be regarded as an 
application for a patent, within the meaning 
of the patent law. His caveat was duly 
executed and filed on the 7th of November, 
1848, and was accompanied by a drawing 
to illustrate the invention. Having execut- 
ed those papers and filed the caveat, he 
took the machine out of the frame, put it in 
a trunk which he purchased for the pur- 
pose, and on the same afternoon left Wash- 
ington to return to his home. All those parts 
of the machine remained in the trunk in 
his house at New Hartford until he removed 
to Granville, when he put them into a 
box, and with the exception of some few 
parts which he used on other machines, they 
remahied in the box until the first part of 
Januaiy, 1853. During the period from the 
7th of November, 1848, to the last of De- 
cember, 1852, or the first paj* of January, 
1853, he did nothing to perJfct any needle- 
feed apparatus for feeding the material to 
be sewed in a sewing-machine. Taking his 
statement as true, he commenced soon after 
he returned from Washington to make the 
preparatory investigation to accomplish what 
is called the Grover & Baker stitch; and in 
November or December, 1848, he made a 
modeL On the 17th of November, 1848, he 
wrote to his solicitor of patents the letter 
which has sometimes during the trial er- 
roneously been designated as a second caveat. 
In that letter he stated, among other things, 
that "the needles cross each other and catch 
the thread from each needle, in the same 
I manner as they do when both pass through 
the cloth, the object being to have all the 
looping on one side, and on the other side, 
leave but one thread, the same as in com- 
mon back-stitching by hand. The only dis- 
advantage (if it may be called a disad- 
vantage) in this arrangement of the needles 
will be in the necessity of moving the wheel 
on which the work is placed by means of a 
feeder, as I had designed to move the 
bar, which is very easily done." Looking 
at the form of the paper, it is obvious that 
it is not a caveat, and by the true con- 
struction of the language employed it is 
equally clear that it was not designed as 
such by the writer. On the contrary, it is 
precisely what it purports to be, a letter from 
the plaintiff to his solicitor, and the filing 
of it in the patent office did not give it the 
force and effect of a caveat, within the 
meaning of the patent law. 

Some time in January, 1849, if the court 
understood the witness correctly, the plain- 
tiff sent a rough model of this invention de- 
scribed in that letter to his patent solicitor 
in Washington, and he states that it re- 
mained there in the possession of his solicit- 
or till October or November, 1852. Little or 
nothing was done by him after that towards 
constructing any model or machine, except 
to make some patterns, till June or July, 
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1852. He then went to Springfield and had 
some gearings, castings, shaftings, &e., 
made for a sewing-machine, and afterwards 
went to Granville, and employed one Joel 
Hall to help him make the machine. That 
machine was completed in September, 1852, 
and the plaintiff carried it to Washington 
in the course of the same month and filed 
an application in the patent office, with 
a view to patent the invention. You will 
bear in mind that this model was for the 
same invention substantially as that pre- 
viously sent to his patent solicitor. Both 
parties concede that these were models of 
what is called the Grover and Bater stitch, 
and the rotary clamp. 

Grover and Baker, on the 11th of Febru- 
ary, 1851, had patented the same stitch, and 
had an application pending, or afterwards 
presented one for a reissue of their patent. 
An interference was declared by the patent 
office, and notice was given to Grover and 
Baker. Whereupon the witness Potter went 
to see the plaintiflC to ascertain the nature of 
his claim, and, if possible, to adjust the con- 
troversy. They first met, as you will recol- 
lect, at Hartford, and there the plaintiff saw 
and examined the Grover and Baker ma- 
ohme. Failing to adjust the matter at that 
time, for reasons that need not be stated, 
they agreed upon a second interview; and 
accordingly they met at the office of Mr. 
Bates, in Westfield, in this state. Prior to 
these interviews the plaintiff had conveyed 
one half of the invention to Mr. 'Goodwin, 
so that it was necessary that he should be a 
party to the arrangement, if any should be 
made. At the first interview at Mr. Bates's 
office, they agreed upon a second interview 
at the same place, and accordingly it was 
had, and Mr. Goodwin was then present and 
became a party to the written agreement, 
which, together with the assignment and 
bond from the plaintiff to Goodwin, is in evi- 
^lence in the case. After some two or three 
days' conference, the parties came to an un- 
derstanding, which was reduced to writing, 
and the papers were left in the hands of Mr. 
Bates. Pursuant to that agreement and the 
arrangement between the parties, the plain- 
tiff's specification was divided, and the pat- 
ent for the stitch, and perhaps the needles, 
was taken out in the name of Mr. Bates, and 
subsequently on the payment of the consid- 
eration agreed therefor, was assigned to Mr. 
Potter, who had acted throughout for the 
company, of which he was president. By 
virtue of that transaction, and of the assign- 
ment of the patent by Bates, which was sub- 
sequently made, the plaintiff parted with all 
his interest in so much of his invention as 
was included in the patent to Bates. That 
patent was granted on the 22d of February, 

1853, and on the 12th of April in the same 
year, a patent was issued to the plaintiff, for 
the rotaiy clamp. 

As the plaintiff states, he began to make 
some drawings for a needle-feed about the 



8d of January, 1853. He had the frame to 
the old red machine made as now exhibited 
in the spring of 1853. It seems the cams 
have been changed, and I think the needles 
are not the same. Most of the machinery, 
as the witness states, is the same that was 
brought back from Washington in a trunk, 
and which had been kept either in the trunk 
or in a bos, as before explained. 

He had used the crank and one pulley in 
getting up one of the models he sent to 
Washington, and the rotary clamp is a new 
one, and, as I understand the testimony, the 
fly-wheel was used in another model. On 
cross-examination the witness stated that 
he completed the model for the needle-feed 
so as to take it out of the shop on the 17th 
of February, 1853. His application for a 
patent was filed on the 31st of March, of the 
same year, and on the 7th of March, 1854, 
the patent issued. To account for the delay 
from the 7th of November, 1848, when he 
started from Washington on his return home 
to the 3d of January, 1853, when he com- 
menced to get up his model for the invention, 
originally patented on the 7th of March, 1854, 
the plaintiff has introduced testimony tend- 
ing to show that during a part or all that 
time he was in poor health, and that he was 
somewhat embarrassed in his circumstances. 
On the other hand, the defendant has intro- 
duced testimony tending to show that his 
general health was not seriously impaired, 
and that his pecuniary circumstances were 
such that he was able to purchase a farm 
worth some $1,500, and had nearly or quite 
the usual amount of stock, on the farm. 

Having referred in very general terms to 
what he did in relation to the machine which 
he carried to Washington, from the time he 
commenced to construct it to the time he 
filed his application for the original patent, 
I will proceed to state certain rules of law, 
by which you will be guided in this branch 
of the case, beginning with the caveat. Two 
provisions upon the subject of a caveat are 
to be found in the patent act of July 4, 
1836 [5 Stat. 117]. By the eighth section of 
that act, it is provided, among other things, 
that "whenever the applicant shall request 
it, the patent shall take date from the time 
of filing of the specification and drawings, 
not, however, exceeding six months prior to 
the actual issuing of the patent. And on 
like request, and the payment of the duty 
herein required by any applicant (which is 
?30), his specification and drawings shall 
be filed in the secret archives of the office, 
until he shall furnish the model, and the 
patent be issued, not exceeding the term of 
one year, the applicant being entitled to 
notice of interfering applications." Refer- 
ence is made to that provision simply for 
the purpose of remarking that the caveat in 
this ease was not filed under that section, 
and I do not think it necessary to give you 
any instructions upon the subject- But 
there is another provision In the twelfth sec- 
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tlon of same act (and it is under that provi- 
sion that the caveat in this case was filed). 
Omitting such parts of the section as have' 
no application to this case, it provides in 
effect that any citizen of the United States 
who shall have invented any machine, or 
improvement thereof, and shall desire fur-, 
ther time to mature the same, may, on pay- 
ing to the credit of the treasury .... the 
sum of §20, file in the patent office a caveat 
setting forth the design and pui'pose thereof, 
and the principal and distinguishing char- 
acteristics, and praying protection of his 
right, till he shall have matured his inven- 
tion; .... and such caveat shall be filed in 
the confidential archives of the office, and 
preserved in secrecy; and if application 
shall be made by any other person within 
one year from the time of filing such caveat, 
for any invention with which it maj in any 
respect interfere, it shall be the duty of 
the commissioner to deposit the description, 
specification, drawings, and model in the 
confidential archives of the oflace, and to 
give notice, by mail, to the person filing the 
caveat, of such application. 

Nothing can be more certain than that the 
protection authorized to be secured by that 
act is limited to one year from the time of 
filing the caveat, and I instruct you that 
after the expiration of one year from the 7th 
of November, 1848, the caveat filed by the 
plaintiff in this case ceased to have any legal 
operation to protect his right, if any he had 
to his supposed invention. A caveat is al- 
lowed with a view to enable the caveator to 
mature his invention, and the act of congress 
gives him one year for that purpose, and it 
is not competent for courts or juries, by vir- 
tue of such a proceeding, to enlarge or ex- 
tend it any further. 

It becomes my duty also to give you one 
other instruction upon this subject, based up- 
on the circmnstances of the case. 

If you find from the evidence that the 
plaintifC did nothing to mature what he de- 
scribed or suggested in his caveat, his means 
of feeding the material to be sewed in a sew- 
ing-machine, from the 7th of November, 1848, 
to the last of December, 1852, then he can- 
not by virtue of the caveat carry back the 
date of his patented invention for feeding 
such material to any period before the date 
of his application for the original patent 

I am requested by the defendant to instruct 
you that the method of feeding claimed in 
the plaintiff's patent is not contained in his 
■caveat, but I do not think it necessary to 
"give that instruction, because there is no evi- 
dence in the case, as I understand it, to show 
that the plaintiff did ansrthing to reconstruct 
his machine or to mature the needle-feed 
from the time when he filed his caveat until 
he commenced to construct the model for his 
patented machine; and if this is so, then you 
would not be authorized to give any effect to 
the caveat, as such, to carry back his inven- 
tion described in the patent, to a period prior 
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to the date of the application on which the 
patent was granted. 

Irrespective of the caveat, it is insisted by 
the plaintiff that he may show and that the 
evidence in the case proves, that he invented 
the feeding apparatus described in the speci- 
fication of his reissued letters-patent as early 
as the 27th of October, 1848, or certainly as 
early as the 7th of November of the same 
year, and that he reduced the same to prac- 
tice in the form of an operative sewing-ma- 
chine. That proposition is wholly denied by 
the defendant, and he insists: 1st. That the 
plaintiff did not make any such invention in 
1848 as is described in the reissued letters- 
patent; 2d, If he did, that he did not reduce 
it to practice in the form of an operative sew- 
ing-machine. Whether he made such an in- 
vention as is described in the specification of 
his reissued letters-patent in 1848, and if he 
did, whether he reduced it to practice or not 
in the form of an operative sewing-machtae, 
are questions of fact to be determined by 
you, from all the evidence in the case. 

If you find that he did not make any such 
invention in 1848, or if he did, that he did 
not reduce it to practice in the form of an 
operative sewing-machine, then yovi are not 
authorized to find that his patented invention 
takes date prior to the time when he filed his 
application for the original patent, as it is 
not pretended that the model sent to the pat- 
ent office in 1852 was an operative machine 
for practical use. Should you find for the 
plaintiff on both of the points tmder the pre- 
cedtag instruction, you will then proceed to 
examine the three patents of A, B. Wilson, 
with the drawings and models and machines 
made under the same, which are in evidence 
in the case. To avoid all danger of confu- 
sion, I will only refer to three patents. 

One to A. B. Wilson was issued November 
12, 1850, the application for which was filed 
March 18, 1850. Another also to A. B. Wil- 
son was issued August 12, 1851, the applica- 
tion for which was filed July 8, 1851. The 
third was issued to Wheeler, Wilson, War- 
ren, & Woodruff, assignees of A. B. Wilson, 
on the 15th June, 1852, the application hav- 
ing been filed on the 7th of February, 1852. 

Certain other patents were also introduced 
by the defendant in the same connection, 
which he insists are substantially a continua- 
tion of the inventions described in the orig- 
inal patents issued to Wilson. For the pres- 
ent, however, I wish to direct your attention 
only to such as were issued to A. B. Wilson 
or his assignees prior to the application filed 
by the plaintiff for his original letters-patent 
On this branch of the case you will inquire 
and determine from the whole evidence bear- 
ing upon the point, whether the feeding ap- 
paratus described Ui the Wilson patents, or 
either of them, or in the patented machines, 
or either of them, made under the patents, 
and given in evidence, are substantially the 
same or substantially different from the feed- 
ing apparatus, described in the plaintiff's 
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specification in his reissued letters-patent 
Wlaetlier Wilson's invention is substantially 
the same or substantially different from the 
plaintiff's patent is a anestion of fact for your 
determination, under the instructions of the 
court. 

In determining that question you are not 
to determine about similarities or differences 
by the names of thin^, but are to look to 
the machines or their several devices or ele- 
ments in the light of what they do, or what 
office or function they perform, and how they 
perform it, and to find that a thing is sub- 
stantially the same as another, if it performs 
substantially the same function or office in 
the same way, to obtain the same result; and 
that things are substantially different when 
they perform different duties, or in a differ- 
ent way, or produce a different result For 
the same reason you are not to judge about 
similarities or differences merely because 
things are apparently the same, or apparent- 
ly different in shape or form, but the true 
test of similarity or difference in malting the 
comparison, is the same in regard to shape 
or form as in regard to names, and in both 
cases you must look at the mode of opera- 
tion, or the way the parts work, and at the 
result, as well as at the means by which the 
result is attained. In all your inquiries 
about the mode of operation of either ma- 
chine, you are to inquire about and consider 
more particularly those portions of a given 
part which really do the work, so as not to 
attach too much importance to the other por- 
tions of the same part which are only used 
as a convenient method of constructing the 
entire part under consideration. You will 
regard the substantial equivalent of a thing 
as being the same as the thing itself, so that 
if two machines do the same work, in sub- 
stantially the same way, and accomplish sub- 
stantially the same result they are the same; 
and so if parts of the two machines do the 
same work, in substantially the same way, 
and accomplish substantially the same result, 
those parts are the same, although they may 
differ in name, form, or shape; but in both 
cases, if the two things perform different 
work, or in a way substantially different, or 
do not accomplish substantially the same re- 
sult, then they are substantially different 

Slight differences in degree, if properly un- 
derstood, cannot be regarded as of weight in 
determining a question of substantial similar- 
ity or substantial difference. One thing may 
be a little longer or a little shorter than an- 
other, or it may work a little better or a little 
worse, and yet the two things may be sub- 
stantially the same. But that principle must 
be applied with great care where, as in this 
case, the devices are minute mechanism. 
Should you find that the invention of Wilson, 
so far as respects the feeding apparatus, is not 
substantially the same as that described in 
the plaintiff's patent, then I instruct you that 
so far as respects the defence set up by the 
defendant under the Wilson patents, and those 



of a date subsequent to the plaintiff's applica- 
tion, the inquiry whether the plaintiff's m- 
vention takes date prior to the applications 
for his original patent is wholly immaterial 
in this case, because Wilson's invention, if it 
be substantially different from the plaintiff's 
patent cannot anticipate or supersede it 

But if you find that Wilson's invention, so 
far as regards the feeding apparatus describ- 
ed in the three patents under consideration, 
or in either of them, is substantially the same 
as the plaintiff's patented invention, you wiU 
then proceed to inquire, and determine from 
the evidence, when Wilson made his inven- 
tion and reduced it to practice in the form of 
an operative machine, bearing in mind in re- 
spect to each of his patents in the case, that 
the patent (together with the application) is 
prima facie evidence that he was the original 
and first, inventor of the improvement therein 
described, at the time when his application 
was filed in the patent office. You will also 
proceed to inquire and determine from the 
evidence, whether A. B. Wilson or his as- 
signs did or did not construct machines un- 
der his first three patents, and sell the ma- 
chines in the market for practical use, as 
sewing-machines, between the 8th of Novem- 
ber, 1849, when the plaintiff's caveat ceased 
to have any legal effect for the protection of 
his right and the 31st of March, 1853, when 
the application for his original patent was 
filed in the patent office. 

A. B. Wilson, as he states, commenced to 
make a sewing-machine in February, 1849, 
at Pittsfield, in this state, and completed it 
about the 1st of April in the same year. 
When asked what he did with the ma- 
chine, he stated that he sewed with it at 
various times, and made garments, and he 
afterwards gave the names of the persons 
for whom the garments were made. Sev- 
eral other witnesses testify that they knew 
he was at work getting up the sewing-ma- 
chine, and saw it operated; and if the 
witnesses are to be believed, it sewed both 
straight and crooked seams, and sewed 
well. One witness, Lyman G. Burnell, tes- 
tified that he made and assisted in making 
the needles and some of the screws for the 
machine, and another, W. D. Axtell, stated 
that after he had seen the machine operate 
he wrote a notice of it for publication. It 
appearing that the witness himself set the 
types at the printing-office, he was allowed 
to refer to the journal to refresh his recol- 
lection as to the time when he saw the ma- 
chine and wrote the article for publication, 
and he states that he wrote the article 
and published it on the 18th of April, 1849. 
While living at Pittsfield, Wilson subse- 
quentiy commenced a model of the ma- 
chine, but he did not complete it until he 
changed his residence. In May, 1849, he 
went to North Adams in this state, carry- 
ing with him the machine and the mod- 
el which was stiU unfinished, and while 
living there, he took the metallic parts 
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of the machine off of the wooden plate 
on which the machinery was placed, and 
used some of the parts for other machines; 
hut he still has in his possession or control 
the needle-arm and thread-spring. Some- 
thing had been done to the model before 
he left Pittsfield, and he completed it as 
he states at North Adams, in the summer 
of 1851. After it was completed, he sent it 
to his patent solicitors in New York, but 
if I understood the witness correctly he 
O afterwards procured it again from them, 
and it was used at a certain trial, and he 
is not now able to state from his own 
knowledge where it is or whether it is 
in existence or not. He built another ma- 
chine at North Adams in October, 1849, 
which as the witness states is fairly rep- 
resented by the machine marked Z, given 
In evidence by the defendant, and called 
the "Adams brass-machine." Most of the 
metallic parts, as the witness states, are 
the identical ones which belonged to that 
machine, and that statement appears to 
be confirmed In certain particulars by the 
statement of Joseph N. Ghapin, Joseph H. 
Adams, "Willard N. Ray, and perhaps by 
one or two other witnesses who saw it 
operate. Parts of the machine, as Wilson 
states, were used by him in building an- 
other machine, but he affirms that the resi- 
due are the same as those exhibited In 
what has been called the "Bright machine." 
As I imderstood the witness, he next 
made one or two iron machines which were 
completed before he made the patent of- 
fice model, but you will recollect his testi- 
mony for yourselves, as I shall not attempt 
to give the exact language of the witness. 
He made the patent office model also at 
North Adams in February, 1850, and he 
states that it was made like one of the iron 
machines. Pursuing the subject in the or- 
der of time, the next machine constructed 
by Wilson is the one he made for his wife. 
Passing over what he stated about his go- 
ing to New York and Philadelphia and 
Washington, you will recollect his state- 
ment that he returned to North Adams on 
the 2oth of April, 1850. He completed the 
model for the patent office a short time be- 
fore he went to Washington, and on his 
return he commenced the machine called 
"Mrs. Wilson's machine," and completed it 
In July of the same year. According to his 
testimony it operated well, and he states 
that he used it for an exhibiting machine 
In North Adams, and that his wife after- 
wards used it as a family machine for mak- 
ing garments for himself and others. She 
used it as a family machine, as I under- 
stood the witness, after they went to New 
York In November or December, 1850. It 
was the first nipper-feed machine made .by 
Wilson, and he states that his wife used 
It in Watertown after he went there to re- 
side. He went there himself in February, 
1851, but his wife did not return from New 
13FED.CAS.— 52 



York until the following month. And he 
also states that she brought the machine 
with her to Watertown, and while there 
used it for making garments for himself 
and others, and continued to use it to do 
her sewing until he got the machines with 
the four-motions' feed. Inquiry was made 
of the witness whether the machine is now 
in the same condition as it was when his 
wife used it in November or December, 
1850. To that inquiry he answered in ef- 
fect that it had been for years in his gar- ^ 
ret before he brought it to Boston for this 
trial and had become somewhat rusty, and 
that at the suggestion of Mr. Potter he had 
it cleaned up since he came here, but he 
states that there has not been any altera- 
tion in it other than cleaning it. 

Joseph N. Ghapin stated that this ma- 
chine was finished in July, 1850; that he 
saw it operate in North Adams, and that it 
worked well; and he also states that he 
saw it operate in other places; that he saw 
Mrs. Wilson use it in making pantaloons, 
in New York, during the fall of 1850. It 
was also seen in North Adams by the wit- 
ness, Joseph H. Adams, who states that he 
saw Wilson sew some pieces of cloth with 
it, and, as far as he could ascertain, it 
worked well. Chester F. Scott also states 
that he saw it at Watertown, In 1851, and 
saw Mrs. Wilson sewing with it, and he 
sewed with it himself at the office of the 
company. When asked what he saw Mrs. 
Wilson sew on it, he stated that it was a 
dress, or something of that kind, and he 
stated that it was a practical machine. 
Testimony has also been introduced by the 
plaintifiE for the purpose of impairing the 
credit of A. B. Wilson as a witness. Ansel 
H. Barnum testifies that he worked for 
Warren, Wheeler, & Woodruff, during the 
fall of 1849, in the same shop where Wil- 
son worked. He worked in three different 
rooms of the shop, and one of them (the 
upper one) was the room where Wilson 
worked, and 'the witness states that, al- 
though he was well acquainted with Mrs. 
Wilson, he never saw that machine, and he 
also states that Mrs. Wilson and Mrs. Cow- 
an once came to the shop and got a nipper- 
feed machine, and one of them said that 
they were going to do some sewing. Charles 
R. Ghult commenced to work in that shop 
on the 18th of March, 1851, and worked 
there about six months. He saw Mrs. Wil- 
son occasionally, and was at her house, 
and never saw this machine, but he states 
that he had no opportunity to know whether 
or not she had it In her possession or use. 
William H. Hays commenced work there 
about the 20th of March, 1851, and worked 
there imtil the 12th of September,-1852. He 
says he never saw this machine, but he says 
he was not acquainted with Mrs. Wilson, and 
had little or no opportunity to see the ma- 
chine. Frank Caffrey went Into the em- 
ployment of Warren, Wheeler, and Wood- 
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ruff the 1st of April, 1851, and stayed there 
until the fall of the same year; was some- 
times in Mr. and Mrs. A. B. Wilson's room, 
and never saw this machine, or any other 
in her possession, Wilson worked for Ezra 
Ingraham in 1S49. They had a conversation 
about the machine that Wilson commenced 
in Pittsfield, hut they had no conversation 
about this machine. One of the experts 
called by the plaintiff, Mr. Hibbard, has ex- 
pressed the opinion that this machine is one 
^ of very recent origin, and that he is unable 
to find in it such indications as he would 
expect to find, even if it had been used for 
one day. 

Of course you will examine the machine, 
and weigh the opinion thus expressed, in 
connection with the positive testimony of 
Wilson, who states that he made it, and 
of the other witnesses who saw it at dif- 
ferent places, and saw Mrs. Wilson using 
it, and of the person who operated it him- 
self at the office of the company. Fraud 
is never to be presumed, and certainly not 
when the charge carries with it the im- 
putation of an attempt to corrupt the foun- 
tains of justice by imposition and perjury; 
but the question is one of fact, and is en- 
entirely within your province. Warren, 
Wheeler, & Woodruff constructed some five 
hundred of the nipper-feed machines under 
a contract, and Wilson states that the first 
one was made in February, 1851. 

0. F. Scott sewed with all of these, ex- 
cept three or four, and he says they worked 
well; and the same witness says- they con- 
tinued to construct these machines till Oc- 
tober or November, 1851. Seventy-five were 
made before the witness J. N. Chapin left 
in May, 1851. Nearly two hundred of the 
number, as the witness George H. Chit- 
tenden states, were sold at the office in 
New York Oily where he was employed to 
sell the nipper-feed machines from the lat- 
ter part of the year 1850 to September ov 
October, 1852, and he says they operated 
well for that time. Besides 'those sold in 
the office, he knew of the sale of one hun- 
dred and fifty more, in the latter part of 
the year 1852. Defendant's witnesses repre- 
sent, I believe, that the whole of the con- 
tract machines were either sold or delivered 
from the manufactory after they were 
built. On the other hand, one of the plain- 
tiff's witnesses states that some fifty or 
seventy-five of the contract machines were 
remaining in the factory when he left in 
1852. These machines were what the de- 
fendant has designated as his third form 
of feed, but the labels put on the machines 
are not evidence for your consideration. 
His third form of feed in the Wilson ma- 
chine is what has been called the gun- 
barrel machine with the rotary hook. The 
witness Wilson commenced to build it in 
1850, and completed it on the 5th of Jan- 
uary, 1851. After that he commenced his 
fourth form of feed in May of the same 



year, but he did not apply for the patent 
till the 8th of July, and it was granted on 
the 12th of August of that year (1851). 
A. H. Burnham, one of the plaintiff's wit- 
nesses, states that in May or June, 1851, 
he saw a pocket machine which Wilson 
had of this description, and he says it was 
a completed machine and "did run." His 
fifth form was a four-motion feed with two 
teeth side by side feeding each side of the 
needle, but a feed with one tooth was soon 
substituted. Six machines with one tooth o 
were made in the spring or early part of 
the summer of 1851, but all save one were 
soon altered to two teeth, one forward of 
the other. Both Scott and Wilson, I believe, 
state that the one-tooth machine fed goods 
tolerably well, but did not advance the 
material to be sewed with sufficient force. 
That patent was applied for on the 7th of 
February, 1852, and was issued on the 15th 
of June of the same year. The machine 
numbered nineteen is the next machine to 
which your attention is invited, which is 
called by the defendant the sixth form of 
feed. It has two teeth, one forward of the 
other, and 'is a four-motion feed. Two of 
the defendant's witnesses, Chester F. Scott 
and A. B. Wilson, state that it was made in 
the spring of 1851, shortly after the four- 
motion feed machine, with one tooth, and 
the former says that from one to two hun- 
dred machines of that description were 
made. He sewed with them all, and he 
states that they operated well, and that 
they were all taken from the shop, though he 
cannot say of his own knowledge that they 
were sold. When asked respecting the ma- 
chine numbered twenty, which is also in 
the case, he said he 'first saw the machine in 
that exact form in 1851, remarking, how- 
ever, in the same connection, that while the 
pattern was the same, the upper parts were 
different, that there was a difference In the 
pressure-foot, but adding that the pressure- 
foot was got up the last of the year 1851 
or the first of 1852. Another witness for 
the defendant, G. H. Chittenden, stated that 
the change in the pressure-foot from that 
numbered nineteen to that numbered twen- 
ty, was made, as he thinks, in July, 1852; 
and he also states that in the fall of 1851 
he became familiar with the fact that ma- 
chines with four-motion feed were being 
manufactured. They were introduced, one 
at a time at first, and so, perhaps, up to 
the middle of June, 1852. O. F. Winchester 
got his first machine in the latter part of 
1851, and used it for a year on trial, and 
then got ten more. H. Griswold got three 
machines in the summer of 1852; and Jo- 
seph H. Murry states that some twenty- 
three hundred were manufactured with two 
points before they added more points to the 
feeding instrument. In this connection you 
will bear in mind that the patent of A. B, 
Wilson, of the 12th of November, 1850, has 
been reissued. One of the reissued letters- 
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patent is dated the 22d of January, 1S3C, 
and the other is dated the 19th of Decem- 
ber, 1856. The patent to A. B. Wilson, of 
the 12th of August, 1S52, was also rer 
issued to the Wheeler and Wilson Manu- 
facturing Company, as assignees of A. B. 
Wilson, on the 28th of February, .1860; and 
the patent granted to W. P. N. Fitzgerald, 
as assignee of A. B. Wilson, is the one un- 
der -which the defendant alleges the ma- 
chine sold by him was made and sold- 

These several patents have been admit- 
ted as tending to show that the first three 
inventions of Wilson are still under the 
protection of subsisting patents, and that 
they have not become the property of the 
public. One of the objections taken to the 
admissibility of those which bear date sub- 
sequent to the date of the writ, was waiv- 
ed by the plaintiff, and, therefore, they 
were admitted, and are in evidence in the 
case. 

The defendant has also introduced the 
patent to Grover and Baker, dated June 
22, 1852, together with the disclaimer ac- 
companying the same, which is dated the 
11th of December, 1854. These last-men- 
tioned patents, together with certain ex- 
planatory statements of the witness Pot- 
ter respecting the same, were admitted as 
tending to show that the claim of Wilson 
to the four-motion feed in his application 
for his patent of June 15, 1852, was with- 
drawn by mistake on the part of Nathaniel 
Warren, as to the date of the invention, 
which had been made by Wilson. Whether 
the evidence admitted in the case is or is 
not sufficient to satisfy you of that fact, 
is a matter for your determination; and 
these last-named patents were also admit- 
ted as tending to show, in connection with 
certain conveyances and assignments, or li- 
censes, that the interest in the Wilson in- 
ventions was passed to, and vested in, the 
Wheeler and Wilson Manufacturing Compa- 
ny, to the extent described in these convey- 
ances, assignments, or licenses, given in evi- 
dence in the ca^e. 

Considering the course of the arguments 
on the one side and the other, It will be suffi- 
cient for me to refer to the title papers, 
without any further remarks upon the sub- 
ject They are as follows:— Assignment of 

A. B. Wilson to Nathaniel Wheeler and Or- 
lando B. Potter, dated February 1, 1856, con- 
veying reissued patent No. 346, dated June 
22, 1856. Declaration of trust of patent No. 
346, for the benefit of the Wheeler and Wil- 
son Manufacturing Company and the Grov- 
er and Baker Sewing-Machine Company. 
Assignment from Alanson Warren, George 
P. Woodruff, Nathaniel Wheeler, and A. B. 
Wilson to the Wheeler and Wilson Manu- 
facturing Company of two letters-patent, 
one granted to them as assignees of Allen 

B. Wilson, and one assigned to them, but 
granted to Allen B. Wilson; said , letters- 
patent being No. 8,296, granted August 12, 
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ICol; and No. 9,041, granted June 15, 1852, 
said assignment being dated October 5, 1853. 
Assignment from William P. N. Fitzgerald 
to the Wheeler and Wilson Manufacturing 
Company of letters-patent, No. 12,116, dated 
December 19, 1854, granted to him as as- 
signee of A. B. Wilson, assignment dated 
December 27, 1854. License from W. O. 
Grover, William E. Baker, and O. B. Potter 
to Nathaniel Wheeler, A. B. Wilson, Alan- 
son Warren, and George P. Woodruff, under 
patent, No. 9,053, granted to Grover and 
Baker, June 22, 1852, license dated July 1, 
1852. 

Should you find, under the preceding in- 
structions, either that the plaintiff did not 
invent the needle-feed exhibited in the old 
red machine, and reduce the same to prac- 
tice in the form of an operative machine in 
1848, or if he did, that the patented inven- 
tion of the plaintiff, described in the specifi- 
cation of his reissued patent, as construed 
by the court does not embody the same, or 
a substantial and material part of the same, 
which was new and useful, or that the feed- 
ing apparatus described In the original Wil- 
son patents is substantially different from 
the feeding apparatus described in the 
specification of the plaintiff's reissued let- 
ters-patent as thus construed, then you will 
have no occasion to consider the evidence 
on this branch of the case; for if the plain- 
tiff did not make such an invention and re- 
duce it to practice in the form of an oper- 
ative machine in 1848, then he cannot carry 
back the date of his patented invention to 
any period prior to the time he filed his ap- 
plication for his original patent; and if the 
feeding apparatus described in each and 
every of the three original Wilson patents 
are substantially different from that of the 
plaintiff's patented invention, then the in- 
quiry whether the plaintiff can or cannot 
carry back the date of his invention to a 
period before the application for his orig- 
inal patent was filed, is not involved in the 
issue between these parties, as it is not 
pretended by the defendant that the Blod- 
gett machine is of a character to supersede 
the old red machine when the latter is used 
in the position in which it was evidently 
constructed and designed by the patentee to 
operate. On the other hand, if you find for 
the plaintiff on the first two points under 
the instructions of the court, but also find 
that one or all of the original Wilson pat- 
ents, so far as respects the feeding appa- 
ratus therein described, and embodied in a 
practical machine or machines, is substan- 
tially the same as that of the plaintiff's 
patented invention, you will then proceed to 
the inquiries already suggested as arising 
out of the evidence on this branch of the 
case. 

Although the plaintiff constructed a ma- 
chine in 1848 (of which the old red machine 
is a true representation), and operated it in 
sewing pieces of canvas and padding, as 
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stated in his testimony, and carried it to 
Wasliin^on and filed his caveat; still, it is 
insisted by the defendant that the plaintiff 
cannot, under all the circumstances of this 
case, carry back his invention to any period 
prior to the time when he commenced to 
make the model of his patented machine. 
Upon that subject, I instruct you, that if 
you find that the plaintiff invented the 
needle-feed, which Is in the old red machine, 
in 1848, embodying the same in a machine of 
which the old red is a true representation 
(excluding the rotary clamp), and operated it 
with the stationary holder, as he has de- 
scribed in his testimony, and carried it to 
Washington, leaving the stationary holder at 
home, and there constructed and fitted in 
the rotary clamp, and operated it there, as 
he has stated in his testinjony; and on the 
7th of November, 1848, filed his caveat in 
the patent office, still, if you also find that 
the plaintiff, on the same day that he filed 
the caveat, took the machinery out of its 
frame in Washington, and brought the parts 
home, leaving the frame there, and laid 
them aside as something incomplete and re- 
quiring more thought and experiment, be- 
fore he restored the invention, in the form 
of an operative machine, although not with 
a definite intention of abandoning what he 
had accomplished, yet not with any de- 
terminate intention of resuming the same, 
but really for the purpose of preserving the 
parts, to be used by him or not as he might 
thereafter determine, and suffered his caveat 
to expire, and did nothing to restore the in- 
vention in the form .of an operative machine, 
or to mature the needle-feed from the time 
he left Washington to the last of December, 
1852, when he commenced to make a model 
with a view to apply for his patent, and, in 
the mean time, A. B. Wilson, without knowl- 
edge of what the plaintiff had accomplished, 
invented the same thing, and reduced the 
same to practice in the form of an operative 
machine, filed his application for a patent 
after the plaintiff's caveat liad expired, and 
then obtained letters-patent for the same, 
and that A. B. Wilson, or his assigns, manu- 
factured machines under that patent for prac- 
tical use as sewing-machines, containing the 
same feed, and that the machines so manu- 
factured were sold in the market, and went 
into practical use before the plaintiff com- 
menced to restore his invention, or to make 
his model with a view of obtaining his orig- 
inal patent; then I instruct you that if the 
defendant's machine was made under the 
Wilson patent, and the defendant sold the 
same by the authority of Wilson or his as- 
signs, the plaintiff cannot carry back his in- 
vention to any period prior to the time he 
commenced to make the model for his orig- 
inal patent, provided you also find that the 
Wilson patent embodies the same needle- 
feed as that of the plaintiff's patented in- 
vention. 
All three of the patents granted to Wilson, 



namely, the patent of the 12th of Novem- 
ber, 1850, the patent of the 12th of August, 

1851, and the patent of the 15th of June, 

1852, were issued prior to the plaintiff's ap- 
plication for his original patent; but you 
must apply the preceding instruction to each 
of these patents, and to the machines icado 
under them separately, each being consid- 
ered separately from the others, because the 
instruction embraces several elements, all of 
which must concur if you find for the de- 
fendant. 

If you find for the defendant under the 
preceding instruction, as explained, then, 
the plaintiff cannot carry back his invention 
to any period prior to the time he filed his 
application for his original patent, and your 
verdict should be for the defendant But if, 
under that instruction and all the Instruc- 
tions which preceded it, you shall find for 
the plaintiff, then you will proceed to the 
consideration of another ground of defence 
set up by the defendant on this branch of 
the case. 

Suppose the plaintiff did invent the needle- 
feed embodied in the old red machine in 
1848, and reduced the same to practice in 
that form, to the extent stated in his evi- 
dence, still, it is insisted by the defendant 
that he afterwards deserted and abandoned 
what he then accomplished, and having 
wholly neglected to do anything to restore 
the machine or to mature any needle-feed 
in a sewing-machine, from the 7th of No- 
vember, 1848, to the last of December, 1852, 
or the 1st of January, 1853, he cannot, under 
the circumstances of this case, carry back 
his invention to any period prior to the time 
of his application for the original patent, or 
certainly, not to any period prior to the time 
when he commenced to make his model for- 
the patent office. 

Whether the plaintiff deserted and aban- 
doned what he had accomplished, so far as 
the needle-feed is embodied in the old red 
machine, is a question of fact for your de- 
termination from all the evidence in the- 
case, under the instructions of the court. 
If you find that the plaintiff, after having 
taken the machinery out of the frame in 
Washington and brought it home, leaving 
the frame there, laid the machinery aside- 
as something incomplete and requiring more 
thought and experiment, and never intend- 
ing to reconstruct the machine or to re- 
store the needle-feed in the form of an oper- 
ative sewing-machine, without material 
modifications or alterations, but only to pre- 
serve the parts to be used in other inven- 
tions as circumstances might arise, then I 
instruct you that you would be fully war- 
ranted in finding that he deserted and aban- 
doned the invention so far as respects the 
needle-feed, provided you also find that he 
did nothing to restore the needle-feed in the 
form of an operative machine from the 7th 
of November, 1848, to the last of December, 
1852, or the 1st of January, 1853. On the- 
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otlier hand, if you find from the evidence, 
that the invention, so far as relates to the 
feeding apparatus, was completed and had 
been reduced to practice in the form of an 
operative machine, and the parts were boxed 
up after he returned from Washington, and 
laid aside without any intention of abandon- 
ing the invention, but with the intention of 
constructing a new frame, and restoring the 
invention in the form of an operative ma- 
chine, which should include the needle-feed, 
and of applying for a patent, and the neg- 
lect and delay to resume the undertaking 
and cany such intention into effect is fair- 
ly and reasonably accounted for by the 
evidence in the case, then you are not au- 
thorized to find that the plaintiff deserted 
or abandoned what he had then invented 
and reduced to practice in the form of an 
operative machine. Whatever evidence 
there is in the case to account for the long 
delay to resume the undertaking and re- 
store the invention in the form of an oper- 
ative machine, and take the necessary steps 
to apply for a patent, is for your considera- 
tion; but I am not aware of any except the 
testimony introduced as to the state of his 
health and the condition of his pecuniary af- 
fairs, and that testimony is somewhat con- 
flicting. While I cannot say as a matter of 
law, that this testimony is wholly irrelevant 
or immaterial (and therefore it is for your 
consideration), still I regard it as my duty 
to say that I think it is entitled to very little 
weight. Where an inventor has completed 
his invention and reduced it to practice in 
the form of an operative machine, and while 
in tne exercise of reasonable vigilance to 
construct his model with a view to apply 
for a patent, he should be arrested in his 
efitoi'ts either by sickness or want of means 
to carry out his intentions, such evidence 
would deserve much consideration in a ques- 
tion like the present; and the suggestion 
would apply with equal, if not greater force, 
in the case of an individual who was using 
his best endeavors to mature and complete 
what he had really conceived, but had not 
fully reduced to practice in the form of an 
operative sewing-machine. Nothing of that 
kind, however, is suggested in this case, and 
obviously for the reason that the plaintiff 
cannot carry back the date of his invention 
to any period prior to his application for 
his reissued patent unless it appears that his 
invention was completed and reduced to 
practice in the form of an operative machine. 
In determining the questions arising under 
the last three instructions, you will also 
take into consideration all that occurred at 
Washington at the time he constructed the 
rotary clamp and filed the caveat, also the 
fact stated by himself, that he took the ma- 
chinery out of the frame, leaving the frame 
there, and that he laid the parts aside in his 
trunk after he returned home, and when he 
moved to Granville that he boxed them up, 
suffering his caveat to expire, and did noth- 
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ing to reconstruct his machine or to restore 
the needle-feed in the form of an operative 
machine until the last of December, 1852, or 
the 1st of January, 1853. You will also 
take into consideration all the evidence tend- 
ing to show that while he did nothing to re- 
store his machine to a condition which 
would enable him to apply for a patent, that 
he gave his time and attention (or a part of 
the same) to the completion of another .in- 
vention embodying a different instrumen- 
tality for feeding. And you will also take 
into consideration the testimony of the wit- 
ness Potter, as to what occurred at Hart- 
ford when he examined the Grover and 
Baker machine, and also the testimony of 
Mr. Bates as to what occurred in the inter- 
views between Mr. Potter and the plaintiff 
at his office. If you find that the plaintiff 
deserted and abandoned what he had accom- 
plished in the old red machine, and that 
Wilson in the mean time invented the same 
thing and reduced his invention to practice 
in the form of an operative machine and 
took out his patent, then the plaintiff can- 
not carry back his patented invention to any 
period prior to the application for his orig- 
inal patent, and your verdict should be for 
the defendant. 

After a careful consideration of the evi- 
dence, however, if you should find for the 
plaintiff under each of the preceding in- 
structions, then you will proceed to the sec- 
ond general ground of defence set up by the 
defendant. 

The charge in the declaration in effect is, 
that the defendant's machine infringes the 
plaintiff's reissued letters-patent; and that 
is a question which you are to determine 
from all the evidence in the case, under the 
insti-uctions of the court. But unless you 
find that the plaintiff is the original and first 
inventor of the needle-feed described in the 
specification of his reissued letters-patent, 
you will have no occasion to consider the 
question of infringement. 

On the question of infringement, the bur- 
den of proof is on the plaintiff to show to 
your satisfaction that the defendant's ma- 
chine (which it is admitted he sold as the 
agent of the Wheeler and Wilson Manufac- 
turing Company) does infringe the third 
claim of the plaintiff's reissued patent, as 
construed and defined by the court. Wheth- 
er the defendant's machine does infringe 
that claim or not, is a question of fact for 
your determination from all the evidence in 
the case, under the instructions of the court. 
Instructions have already been given you on 
another branch of the case, prescribing cer- 
tain general rules of law by which you are to 
be governed in comparing one machine or de- 
vice with another, to enable you to determine 
whether, in legal contemplation, the two ma- 
chines or devices are substantially the same 
or substantially different; and those instruc- 
tions are equally applicable to the present 
question in respect to the defendant's ma- 
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chine and the plaintiff's patented invention. 
But considering the nature of this inquiry, I 
think it necessary to give you some more 
specific instructions by which you will be 
governed in applying those general rules of 
law to the question under consideration. In 
determining that question you will find it 
necessary to keep constantly in view the in- 
structions of the court as to the construc- 
tion of the plaintiff's patent, else you will 
be liable to fall into error. By the true con- 
struction of the plaintiff's patent, the third 
claim is for his described means of feeding 
the cloth or other material to be sewed in 
a sewing-machine. What those means are, 
the instructions already given will enable 
you to understand with clearness and cer- 
tainty, and if the defendant in his machine 
uses substantially the same means of feed- 
ing, in a way substantially the same, and 
they accomplish substantially the same re- 
sult, then I instruct you that the defendant's 
machine infringes the plaintiff's patent, and 
your verdict should be for the plaintiff. But 
if you find that the defendant in his ma- 
chine used substantially different means, or 
the means do substantially different work, 
and in a way and mode of operation sub- 
stantially different, then I insti-uet you that 
the defendant's machine does not infringe 
the third claim of the plaintiff's patent, al- 
though it accomplishes substantially the 
same result, and your verdict should be for 
the defendant. His patent is not for a re- 
sult, but for the means as substantially de- 
scribed in his specification for accomplish- 
ing that result, and to guard against mis- 
take, I repeat that the claim is not for every 
means of applying power directly to the 
cloth, at or near the point where the stitches 
are being formed, for the purpose of feed- 
ing it in a sewing-machine in contradistinc- 
tion to applying the power for that purpose 
to a plate, clamp, or bar; because if it were 
so, it would be a patent for an abstract idea 
or principle, and therefore would be invalid, 
but it is for such means of applying power 
to the cloth for the purpose of feeding it in 
a sewing-machine, as the plaintiff has sub- 
stantially described in the specification of 
his reissued letters-patent, and if the defend- 
ant in his machine uses substantially the 
same means to accomplish that purpose, in 
substantially the same way, then his ma- 
chine infringes the plaintiff's patent; but if 
the defendant in his machine uses substan- 
tially different means for that purpose, or 
the means do substantially different work, 
and in a way and mode of operation sub- 
stantially different, then the machine does 
not infringe the plaintiff's patent. Apply- 
ing the same rule of interpretation to the 
claim of his patent in another aspect, and 
it is obvious that the claim is not for the use 
of every vibrating piercing instrument in 
feeding material to be sewed in a sewing- 
machine, because no one can patent motion 
merely as contradistinguished from the 
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means by which the motion is effected. But 
il is necessary to go further, and consider 
the subject in still another aspect. No one 
can patent an instrument which is old with- 
in the meaning of the patent law; and it 
is conceded that the needle and the awl de- 
scribed in the specification of the plaintiff's 
patent are old, and consequently it follows 
that the claim of the patent is not for every 
use of these instruments in feeding the cloth 
to be sewed in a sewing-machine, because 
these respective instruments, being old with- 
in the meaning of the patent law, the' plain- 
tiff could not, without more, patent them. 
He could only patent such means or mode 
of using them as he has substantially de- 
scribed in the specification of his reissued 
patent; and if the defendant in his machine 
uses substantially the same means, and in 
substantially the same way, to accomplish 
substantially the same result, then his ma- 
chine infringes the third claim of the plain- 
tiff's patent; but if the defendant in his 
machine uses substantially different means, 
or in a way or mode of operation substan- 
tially different, then his machine does not 
infringe the third claim of the plaintiff's pat- 
ent. In determining whether the means and 
mode of operation in the plaintiff's patented 
invention are substantially the same or sub- 
stantially different from those in the defend- 
ant's machine, you must bear in mind the 
instructions of the court already given, that 
there are included in the third claim of the 
plaintiff's patent, as ^part of the mode of 
operation, not only the vibrating piercing 
instrument, but also whatever parts neces- 
sarily act in connection therewith to feed 
the material to be sewed in a sewing-ma- 
chine, so far as any function they perform 
modifies the action of the feeding instru- 
ment, and consequently whatever means are 
therein described which are necessary to the 
control of the cloth, to enable the vibrating 
piercing instrument to perform the function 
of feeding, and which modify the action of 
the feeding instrument, to the extent they 
modify it, are to be deemed parts of his de- 
scribed invention which the plaintiff has 
claimed; and the same remarks with the 
same qualifications, apply to the surface be- 
low the material to be sewed (called the ta- 
ble) which supports the cloth when it is 
pressed by the vertical bar or holder, so as 
to keep the cloth from slipping as the needle 
descends and perforates it; and also to the 
cloth-holder which exerts Its pressure for 
that purpose, as more fully explained in the 
instructions already given. 

For the purposes of this trial you will take 
it to be law, that the insti-uctions given 
to you upon this subject are correct. No 
matter if different opinions may have been 
expressed by the witnesses or by counsel. 
Trial by jury, though an inestimable right, 
is not a trial without a court, and is not so 
regarded in the constitution of the United 
States or the laws of congress. Matters of 
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fact belong exclusively to the jury, but tlie 
court must determine questions of law, sub- 
ject to exceptions, else it "vvould fail to per- 
form its duty and the law of the case could 
never be revised. Sometimes the court in 
trials of this description invites the atten- 
tion of the jury to the characteristics of the 
invention and patented machine of the plain- 
tiff and the machine of the defendant, and 
also attempts to classify the evidence intro- 
duced in the case on the one side and the 
other, but that duty has been performed 
with so much thoroughness by the counsel 
of the parties, that the court will omit it 
on the present occasion. 

Witnesses, as a general rule, are reauired 
to testify to facts only, and are not allowed 
to give their opinions, but where the ques- 
tion at issue relates to a particular art, sci- 
ence, or profession, persons possessmg 
peculiar qualifications, and skilled in that 
particular art, science, or profession are uni- 
formly regarded as exceptions- Such wit- 
nesses are usually denominated experts, and 
their opinions are admissible in the case for 
the court and for the j-ury. 

Two witnesses on each side have been 
examined as experts in this case, and in the 
course of the examination, the characteris- 
tics of all the machines given in evidence 
have been pointed out by them and explain- 
ed. It would be difficult, if not impossible, 
for the court to add anything by way of ex- 
planation, without repeating what has al- 
ready been several times rehearsed. Like all 
other evidence in the case, the opinions of 
the experts are for your Consideration, and 
it is a matter within your province to de- 
termine what weight you will give to their 
testimony. 

Much time has been spent in this trial, 
and it is very desirable that the controversy 
should now be settled upon correct princi- 
ples of law, and the evidence in the case. 
Both parties appear to regard the matter in 
dispute as one of great importance, and I 
think you ought to give it a very deliberate 
consideration and use your best endeavoi^ 
to agree upon a verdict 

Should you find for the defendant, under 
the instructions of the court, you will have 
no occasion to consider the question of dam- 
ages; and, if I understand the views of the 
plaintiff, in case of your finding in his favor, 
he only claims nominal damages, and he 
can recover compensation for the sale of one 
machine only. Under the circumstances of 
the case, I do not think it necessary to re- 
mark further on this subject, except to say 
that in general the claim for damages in 
cases of this description is no test of the im- 
portance of the controversy. Parties coming 
into this court, as in all other similar tribu- 
nals, have a right to expect that justice will 
be administered according to law and the 
evidence, and it is the duty, both of the 
court and jury, to fulfil their just expecta- 
1;ions in this behalf. 
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[The jury returned a verdict for the plaintiff 
for ?500, which was suhsequently set aside, and 
a new trial granted. See Case No. 7,409.] 
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Patents— Claim— Construction — Ispkinge jient 

— Experts- "Equivalekts"— Utiutt— Ca- 

yjjAT— -Peufection op Invention. 

1. In determining what it is that the plaintiff 
has secured to him by his patent from the gov- 
ernment the court looks, in the first place, at 
what is called, technically, "the claim," which is 
the summing up at the close of the patent or 
specification preceding. 

2. In construing the claim, the court tates in- 
to view the whole of what precedes it in the 
specification, and also such extraneous facts, 
presented by the evidence, as may aid in giving 
a construction to the patent particularly the 
documents from the patent office which have pre- 
ceded the granting of the patent itself, a 

3. The legal right of the patentee, is that which 
is secured to him by his patent; and if he has in- 
vented any thing else meritorious or otherwise, 
still, if it is not embraced in the patent he can 
maintain no suit upon it. 

4. If the defendant uses the plaintifE's patent- 
ed invention, that which is secured to him by his 
patent, lien he infringes, whatever else he may 
use, or whatever else he may have added to it 

5. In considering the opinion of an expert, it is 
proper lo take into view, his ability, his knowl- 
edge of the art or profession in which he is en- 
gaged; the fairness with which he expresses an 
opinion; the impartiality of that opinion and 
the reasons which he assigns for it ' 

6. If one machine which is alleged to be an 
infringement of another produces a different re- 
sult or, in other words, is of greater utility than 
the preceding machine, it may be some evidence 
of a substantial difference between them; and 
the utility of the one over the other may he so 
great as to he satisfactory evidence that some 
new principle is involved. 

7. The term "equivalents" has two meanings, 
as used in patent cases. The one relates to the 
results that are produced, and the other to the 
mechanism by which those results are produced. 

8. A mechanical equivalent, as generally un- 
derstood, is when one thing may be adopted in- 
stead of another, by a person skilled in the art 
from his knowledge of the art 

9. The invention need not be of any high de- 
gree of utility— if it is of any practical utility — al- 
thou^ of a very low degree, yet it may be said 
to be perfected in the eye of the law. 

10. It is not sufficient that some part, incor- 
porated into an invention, should have been thus 
perfected, so that it did not require further al- 
teration, unless that part could be a machine, so 
as to be of some practical utility. 

11. The caveat is not conclusive evidence that 
the invention is part perfected; a person may 
choose to file a caveat while he is going on and 
making improvements upon an invention which 
he has already completed, so as 'to be of practical 
utility. 

12. If the invention was perfected, or, if not 
perfected, if the inventor used reasonable dili- 
gence to perfect it then he had a right to have it 
incorporated into his patent, and to supersede 
those that had intervened between his first inyen- 
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tion or discovery and his subsequent taking out 
of his patent. 

. 13. If he had not perfected it, and did not use 
due diligence to carry it into effect, and in the 
mean time, before he got his patent, somebody 
else had invented and used and mcorporated into 
a practical, useful machine, that mode of feed- 
ing, then he could not, by subsequent patent, ap- 
propriate to himself what was thus embraced in 
the former machine between his caveat and ob- 
taining of his patent. 

14. As the plaintiffs' patent is subsequent to 
the use of the defendant's machine, when he 
would carry his invention forward to a time an- 
terior to its use by the defendant he can have 
the benefit only of that which he had discovered 
and invented prior to the time when defendant 
used it. 

This was an action on the case tried by 
Judge Sprague and a jury, to recover dam- 
ages for the infringement of letters patent 
LNo. 10,597], for an "improvement in sewing 
machines," granted to plaintifif March 7, 
1854, and reissued February 26, 1856 [No. 
355]. The claims of the original patent were 
as follows: "The making of a seam with a 
single thread by the combination of a single 
thread M, forked hook N, and espanding 
lever Di, operating substantially in the man- 
ner and for the purpose herein specified; 
also the forming or making of a seam from a 
single thread by thei-unningof a loop of thread 
through the material to be sewed, the run- 
ning of a second loop through the .material 
and putting the first loop through "the sec- 
ond; the running of a third loop through the 
material and through the first named loop, the 
carrying of a fourth loop through the ma- 
terial and putting the third through it, and 
so on; putting the first loop through the 
second and around the third, the third loop 
through thb fourth and around the fifth, and 
so on, forming the belaving double-loop stitch 
herein described in the manner set forth; 
also, the feeding of the material to be sewed by 
means of a vibrating needle, by which the 
material is moved along as required for the 
stitch, substantially in the manner herein 
specified." The claims of the reissued pat- 
ent were substantially the same as those of 
the original, except the third, which was as 
follows: "3. The feeding of the material to 
be sewn by means of a vibrating piercing 
instrument, whether the said instrument be 
the needle itself or an independent instru- 
ment in the immediate vicinity thereof, sub- 
stantially as herein described." The contro- 
versy was upon this claim, which, it was al- 
leged, was infringed by the defendant, in the 
sale of what is known as the "Wheeler & 
AVilson" machine having the four-motion 
feed, consisting of a vibrating bar with teeth 
upon its upper surface, to move the cloth. 

A. O. Washburn and William Whiting, for 
plaintiff. 

Causten Browne, J. B. Maynadier, and 
George T. Curtis, for defendant 

SPRAGUE, District Judge (charging jury). 
It is the duty of the court to decide all ques- 
tions of law which may arise in the progress 
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of the trial, and to give instructions to the 
jm-y on those questions. It is the province 
and duty of the jury to decide all questions 
of fact; and any observations that the court 
may make as to the facts in the case are 
only designed to aid you in applying the 
law to the facts, and further, perhaps, to aid 
you, as far as the court may, in arriving at 
the questions which you are to decide, and 
the points that it may be material for you to 
take into consideration, in order correctly to 
apply the law which shall be laid down to 
you. And, gentlemen, in a case which has 
occupied so great a length of time, where the 
evidence has been so multifarious, both in 
kind and in detail, it may be of some im- 
portance, if we can, to disembarrass the case 
of considerations not in controversy, and 
questions not bearing, directly or indirectly, 
upon points really at issue, or to be decided by 
the jmy. I s^iall not go into details of the 
evidence, gentlemen. That is for your con- 
sideration. AH questions of the force and 
effect of the testimony, of the credit which 
you shall give to the witnesses, of the facts 
which you shall consider to be established, 
of inferences to be drawn from them, are 
matters for the jwy alone. The law is to 
be given to you by the court, including the 
qonsti'uction of written documents, and es- 
pecially of the plaintiff's patent, depending, 
sometimes, however, upon the technical use 
of terms, if there be such, which have a use 
different from the usual and ordinary ac- 
ceptation of the terms, and which may be 
matters of fact for the jury. 

The suit is by Mr. Johnson against Mr. 
Root, for an alleged infringement of a patent. 
The patent has been produced, and is prima 
facie evidence of the right of the plaintiff 
to all that is contained in it, giving it its 
true and proper construction. The defense 
alleges that, in the first place, the defend- 
ant has not infringed— that is, has not used 
the invention -which is secured to the plain- 
tiff by his patent. (I shall employ the word 
"use," gentlemen, although, in strictness, 
what is complained of is, that the defendant 
has sold one of the machines embracing the 
invention of the plaintiff; "use" is a shorter 
term, and I shall, therefore, employ it.) Af- 
ter stating that he has not used the plaintiff's 
invention, as secured in his patent, the de- 
fendant says, in the second place, that if 
the machine which he has sold does embrace 
that which is in the plaintiff's patent, then 
the plaintiff's patent is not valid, because 
the plaintiff was not the first inventor. These, 
gentlemen, are the two grounds of defense, 
and the two general questions which you 
will have to determine. First, did the de- 
fendant infringe? and, second, if he did, was 
the plaintiff the first inventor of that which 
the defendant has used? 

And in order, gentlemen, to determine the 
question which I take up first, because it 
was the first presented in the order of the 
trial, in order to determine whether the de- 
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fendant has used the plaintiff's invention, as 
secured by his patent, the first step is to 
ascertain, as clearly as you may, what it is 
to which the plamtiff has a right, under his 
patent. And here I would observe that 
there is no part of the plaintiff's patent which 
it is alleged the defendant has infringed, 
except that relating to the feeding of the ma- 
terial to be sewed. There are two other 
things embraced in his patent, relative to 
the seam, which, however, you have no oc- 
casion to trouble yourself about in the pres- 
ent case, imless they should, in any degree, 
throw light upon the third claim of his pat- 
ent—that in relation to the feed. In de- 
termining what it is that the plaintiff has 
secured to him by his patent from the 
government, the court looks, in the first place, 
at what is called, technically, the claim, 
which is the summing up, at the close of the 
patent, or specincation preceding; the claim 
being in the terms: "What I claim to have 
Invented, and wish to secure by letters pat- 
ent, is — ," and then a condensed statement 
of what he wishes to have secured to him 
by his patent. But in construing that, we 
take into view the whole of what precedes 
it in the specification, and also such extrane- 
ous facts presented by the evidence, as 
may aid in giving the true construction to the 
patent, particularly the documents from the 
patent office which have preceded the grant- 
ing of the patent itself. Now, that third 
claim is for this: "The feeding of the ma- 
terial to be sewed, by means of a vibrating, 
piercing instrument, either the needle itself, 
or some other instrument in the immediate 
vicinity thereof, substantially as herein de- 
scribed." It Is upon that this whole con- 
troversy turns; it is that claim which em- 
braces all the right that the plaintiff has. I 
say all the legal right. And here I would 
observe, gentlemen, that the evidence and 
the arguments on both sides have, very prop- 
erly, gone into the inquiry, whJit was the in- 
vention?— what was done by the plaintiff 
from one time to another? That is all very 
proper, because it may aid in giving a con- 
struction to his patent. But his 'legal right 
is that which is secured to him by his pat- 
ent; and if he has invented any thing else, 
meritorious or otherwise, still if it is not 
embraced in the patent, then he can main- 
tain no suit upon it; he is necessarily eon- 
fined to that which is granted to him by the 
deed from the government, * which is called 
a patent 

Now, in the first place, gentlemen, this 
is not a patent for a result. It is not a pat- 
ent for an abstract idea, or an abstract prin- 
ciple. You take the words of the claim it- 
self to lead you. The object to be obtained 
is the feeding of the material to be sewed. 
The means are, a vibrating, piercing instru- 
ment, either the needle itself, or an independ- 
ent instrument in the immediate vicinity 
thereof, substantially as therein described. 
Now, this patent is for means— a mechanism 
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to accomplish a certain end. The first thing, 
then, which you will observe is, what is 
secured to the plaintiff. In looking at the 
means and mechanism to secure the end, it is, 
in the first place, the instrument— a vibrat- 
ing, piercing instrument. And, to call your 
attention further to what things are in contro- 
versy, you will observe there is no controversy 
here as to the instrument used by the plain- 
tiff and defendant, each being a vibrating 
instrument There is no controversy that it 
is used in the immediate vicinity of the 
needle, and, therefore, I shall, for the sake 
of brevity, and of calling the attention to 
those matters which are in controversy — 
speak of it as the "piercing instrument"— 
the piercing being a matter in controversy- 
The patent does not stop there. What is 
embraced in it, and what is the essential 
part of it, is not merely the feeding of the 
material by such an instrument, but it is 
the instrument followed afterward by the 
words, "as herein described," Both these are 
essential pairts of this patent 

Upon the question of infringement, then, 
the inquiry is, in the first place, does the de- 
fendant for the purpose of feeding the mate- 
rial, use substantially the same instrument 
therein described, and substantially in the 
manner therein described? If he does not 
use the same instrument— substantially the 
same instrument— and when I leave out the 
word "substantial," you will always under- 
stand that it is embraced— if he does not use 
substantially the same instrument he does 
not infringe. K he uses the same instru- 
ment, and does not use it substantially in the 
mannei* therein described, he does not in- 
fringe; both of those going to constitute the 
invention which the plaintiff has secmred to 
himself. It may thus appear, gentlemen, that 
if the defendant takes either one of those 
two, he takes something which belongs to the 
plaintiff, and, therefore, infringes. But up- 
on the construction of this patent that would 
not be so. Because, if there had been, before 
this patent, a use of the same instrument, 
but not used in the same manner, the patent 
would be good. Therefore it is somewhat 
analogous— to give a mere illustration of my 
meaning— to a combination of two elements, 
both of which must be used, in order to con- 
stitute any thing. This is not a combination 
of two elements; I use the comparison only 
to illustrate the idea that both must be used. 

Now, in inquiring whether the defendant 
uses substantially the same instrument as 
that described in the patent, and substantial- 
ly in the same manner, you will, in the first 
place, inquire what is the instrument describ- 
ed in the patent? Well, gentlemen, the in- 
struments described are a needle and an awl, 
called vibrating, piercing instruments— pier- 
cing instruments— and those described in the 
patent are the needle and an awl. Does the 
defendant use the instrument described in 
the patent? That is a question of fact for 
your determination. Then the question is. 
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does the defendant use the instrument of the 
plaintifC substantially in the manner describ- 
ed in the patent? The instrument for feed- 
ing, as described, is the needle: I think the 
awl is not described in the patent as feeding; 
it is introduced, and is one of the instmments 
named in the patent, but is not described in 
the operation of feeding. A needle being 
placed, with proper mechanism, perpendicu- 
larly, with the point downward, the material 
to be sewed being laid on a table beneath the 
needle, with a hole in the table, imder the 
point of the needle, with a slot, so as to al- 
low the vibration without touching the table, 
then, by proper mechanism, a force is ap- 
plied vertically upon the needle, tending to 
drive it downward, and a force laterally ap- 
plied at the same time, the needle thus re- 
ceiving these two forces— the one perpendicu- 
lar downward, the other lateral— a compound 
motion, as described, forcing it downward 
through the cloth, as I shall call the material 
to be sewed, the needle perforating the cloth 
and going through, and the point of the 
needle on the lower surface of the cloth, mov- 
ing along through, can-ying the cloth with it 
as it moves along laterally, and then after go- 
ing the length of a stitch, rising, disengaging 
itself from the cloth, and then returning to 
the position where it began, in order to take 
a new hold. Now, gentlemen, you will ob- 
sei"ve that this produces what has been de- 
scribed to you, without controversy, as a cur- 
vilinear motion, and what I understand to 
be a continuous motion. The needle is de- 
scribed as going through the cloth. (I would 
here remark that the needle in the plaintiff's 
patent has two functions, the one that of 
fonning the stitch, the other that of feeding 
the material to be sewed, and in speaking of 
it, you will understand that I speak of the 
instrument in relation to its function as a 
feeding instrument, unless I specify other- 
wise, and am intending to describe it to you 
merely as it is described in the operation of 
feeding.) Now there has been a good deal 
of controversy here as to the holding appara- 
tus—whether it is or is not, a part of the 
feeding mechanism. Gentlemen, so far as 
the holding mechanism has an effect upon 
the mstrument that feeds, so far is it to be 
taken into consideration in determining what 
is the operation of the instrument that feeds. 
If it modifies or changes the operation of the 
feeding instrument, you will take it into ac- 
count. If it changes the character of the 
feediDg instrument, you will take it into ac- 
count in determining what is that character. 
There are two things, gentlemen, which— in 
order not to use terms that have been con- 
tended for on the one side or the other— I 
shall call "adjimcts," which you may take 
into view in forming your opinion of the 
operation of the feeding instrument, namely: 
the table and pressure-foot, as described in 
the plaintiff's patent For I am now to lead 
you to consider what is the plaintiff's patent, 
as to the operation of the feeding instrument 



One adjunct is the table upon which the 
cloth is placed. Now, you will observe that 
the table keeps the cloth in its position, so 
that when the thrust of the needle is made, 
the cloth is not carried forward by the force 
of the needle, it being kept there by the 
table. But the part of the table directly un- 
der the point of the needle has been remov- 
ed, so that there is nothing to obstruct the 
downward progress of the needle, and the 
needle goes through the cloth with no oppos- 
ing surface against the point. The other ad- 
junct is the pressure-foot, as described in the 
plaintiff's patent. And that, as I understand 
it, is a surface of metal, which is pressed 
downward by a spring, and carried upward 
by a mechanical force applied to the bar. 
As described in the patent, the operation is 
this: The cloth being upon the table, this 
pressure-foot is placed upon the cloth, one 
part of the cloth being directly imder the 
point of the needle, the pressure-foot a little 
distance from it, the pressuxe-foot keeping 
the cloth upon the table imtil the needle has 
perforated the cloth, as is the language of the 
patent Then the pressure-foot is raised by 
the mechanism which effects that, to allow 
the cloth to be carried along by the needle in 
being fed, to allow the formation of the 
stitch. When the needle rises, the pressure- 
foot is again permitted to come down, by the 
action of a spring on the top, for the purpose 
of keeping the cloth from following the 
needle up as it rises, and then of keeping it 
down upon the table until the needle shall 
have again gone down and perforated the 
cloth, and then it is relaxed and carried up- 
ward, to allow the cloth to pass. And as the 
description is afterward given, the cloth is 
carried forward by the needle, and moved In 
feeding after perforation. 

That, gentlemen, I believe is substantially 
the description of the mode of operation of 
the feeding instrument, as given in the plain- 
tiff's patent, and the relation that these two 
things which I have called adjuncts have to 
it; and you will determine how far they mod- 
ify or affect the motion of the instrument. 
Now, the question is, whether the defendant 
uses in his machine this mode, or has the 
same mode of operation of a piercing instru- 
ment. In the first place, as I have stated it, 
does the defendant use substantially the same 
instrument as that described in the plaintiff's 
as the feeding instniment? If he does not, 
then he is not guilty of infringement. If he 
does, then the question is, does he use it sub- 
stantially in the same manner, substantially 
in the same mode of operation? In order to 
determine this question, gentlemen, you must, 
of course, ascertain what is the defendant's 
machine, so far as relates to the feeding ap- 
paratus. A comparison being required, you 
must, of course, understand both, in order to 
make the comparison intelligible. First, then, 
I would remark that if the defendant uses 
the plaintiff's patented invention— that which 
Is secured to him by his patent— then he in- 
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fringes, ■whatever else lie may use, or what- 
ever else he may have added to it If he has 
taken that which belongs to the plaintiff, 
then he is responsible, although he may have 
added something of his own. If he does not 
take that which belongs to the plaintiff, then 
it is wholly immaterial, in this suit, what he 
takes, or from whom he derives it 

In determining, therefore, as I have observ>' 
ed, whether the defendant uses the plaintiff's 
patent xmder consideration, you will look at 
the machine which has been produced. And 
here I may remark that there has been a 
vast deal of evidence of what Wheeler & Wil- 
son, and Grover & Baker, and many other 
persons use: that is of no sort of consequence 
in the present case, unless it may aid you in 
determining what Mr. Root used after the 
grant of that patent, and before the bringing 
of this action, some six: weeks. One machine 
is produced, sold by Root to a woman by the 
name of Johnson, who has been a witness 
upon the stand, and that has been presented 
to you. 

Now, the comparison you are to make is 
between that machine which has been pre- 
sented and the plaintiff's patent. And all 
the other matters that have been introduced 
are of no sort of importance, except as they 
• may throw light upon the question, whether 
that machine marked "K," embodies what 
was secured to the plaintiff in his patent. 
And, gentlemen, that is before you. It has 
been described to you so often on both sides, 
that it can hardly be necessary for me to 
undertake to describe to you the operation of 
that machine. You have, then, upon the first 
question, does he use the instrument— the bar 
that is presented to you, with the points at 
the end, or with the roughened surface, or 
whatever they choose to call them, for I do 
not designate them except to caU your atten- 
tion to .the thing— is that substantially the 
instrument described in the plaintiff's patent 
as the feeding instrument? 

Then as to its mode of operation. That 
has been described to you in various ways— 
the motion upward to engage with the cloth: 
lateral to carry the material forward: the mo- 
tion to disengage, and the motion to return 
laterally to its position again. Then as to 
the adjuncts generally. There is a pressure- 
foot, which, as I understand it, goes down 
opposite to the point of the feeding instru- 
ment You will take this into consideration, 
gentlemen, as, indeed, you will all other rel- 
evant facts, in forming your judgment as to 
their being substantially the same in their 
mode of operation. 

And here I would remark, gentlemen— not 
intending to go into any detail of the evi- 
dence—that you have several classes of evi- 
dence to which to turn your attention. In 
the first place, your own inspection and ob- 
servation of the defendant's machine, and of 
the plaintiff's machine, as illustrated in the 
model, in the patent, and in the drawing, as 
a means of forming your judgment 



In the next place, you have the opinion of 
experts to aid you in forming your opinion 
upon the subject. Now, gentlemen, with re- 
spect to the opinion of experts, I would re- 
mark that in general, in the trial of causes 
in court, witnesses testify only to facts, the 
jury to form their own opinion from the facts. 
But there are various classes of cases .which 
depend upon the knowledge of a peculiar art 
or science for their solution, of a particular 
business, requiring a peculiar knowledge, in 
order to form a satisfactory judgment of the 
question involved; and in this case the law 
allows testimony to be given by those skillful 
in the particular art, science, or profession, 
and permits them to give their opinions, as 
results which they arrive at from an exami- 
nation of the questions of fact that are before 
the jury. And you have in this case gentle- 
men, three experts on each side, who have 
presented their opinions. I shall not go into 
the detail of their opinions. You will, of 
course, see that you are not bound by their 
opinions. You must form your own judg- 
ment, at last, upon this and upon all the evi- 
dence that you have in the cause. They are 
introduced only to aid you, gentlemen. You 
will rely upon them so far as you shall think 
proper to rely upon them. You will con- 
sider the opinion of experts, and will take 
into view the same things, probably, that you 
would in considering the value of an opinion 
of a professional man— a lawyer or physician 
—his ability, his knowledge of the art or pro- 
fession in which he is engaged; the fairness 
with which he expresses an opinion; the 
impartiality of that opinion, and all those 
considerations which go to create a confi- 
dence or a distrust of the opinion which is 
given. You will take into consideration, also, 
the reasons that may be assigned by the ex- 
perts for their opinions. 

You have, besides these opinions of. the ex- 
perts, another species of testimony from 
those who have seen the actual operation of 
sewing machines, and who have undertaken 
to give you, not as matters of opinion, but as 
matters of fact, from their own observation, 
what they see to be the effect and the opera- 
tion of the machines. 

There is another species of evidence that 
has been introduced and relied upon, that is, 
the results of the two machines, when you 
come to compare them, which may sometimes 
aid you in detex'mining whether they are sub- 
stantially the same. Now, if one machine, 
which is alleged to be an infringement of 
another, produces a different result or, in 
other words, is of greater utility than the 
preceding machine, it may be some evidence 
of a difference, a substantial difference be- 
tween them; and the utility of the one over 
the other may be so great as to be satisfac- 
tory evidence that some new principle is In- 
volved, and that it is not substantially the 
same. 

This is sometimes coupled, too, in consider- 
ing the evidence, with the mechanical dif- 
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f erences. The mechanical differences may be 
sufficient to show that the two machines are 
not substantially the same. The difference 
of result and utility may be so great as to be 
satisfactory to the jury. They may be au- 
thorized to receive it as satisfactory, if it is 
of so very high a nature. And it may be that 
neither of these alone would be satisfactory, 
yet the mechanical difference and the differ- 
ence of utility, taken together, may be suffi- 
cient to satisfy the mind. I call your atten- 
tion, gentlemen, to these different particulars, 
which you may examine, to form your judg- 
ment whether the two machines are sub- 
stantially the same, as to the feeding appa- 
ratus, such as I have explained to you, and 
embraced in the plaintiff's patent. In the 
question, gentlemen, whether two things are 
substantially the same or not, the mind nat- 
urally seeks for some criterion by which, as 
far as practicable, to determine whether' they 
are substantially the same. Now, gentlemen, 
I do not mean to instruct you as matter of 
law, with respect to the criterion to be adopt- 
ed. The suggestions that I make to you are 
for your consideration, such as are often 
made for the consideration of the jury. You 
have heard a good deal said, from time to 
time, in the course of the trial, of one thing 
in the one machine being an equivalent for 
another thing in the other machine, or of 
several particulars in the one being equiva- 
lent to several particulars in the other. The 
term "equivalent," gentlemen, has two mean- 
ings, as used in this class of cases. The one 
relates to the results that are produced, and 
the other to the mechanism by which those 
results are produced. Two things may be 
equivalent, that is, the one equivalent to the 
other, as producing the same result, when 
they are not the same mechanical means. 
Mechanical equivalents are spoken of as dif- 
ferent from equivalents that merely produce 
the same result. A mechanical equivalent, I 
suppose, as generally understood, is where 
the one may be adopted instead of the other, 
by a person skilled in the art, from his knowl- 
edge of the art. Thus, an instrumentality is 
used in a mechanism; you wish to produce 
a pressure downward: it can be done by a 
spring, or it can be done by a weight A ma- 
chine is presented to a person conversant 
with machines. He sees that the force ap- 
plied downward in the one before him, is by 
a weight; from the knowledge of his art, he 
can pass at once to another force, the spring, 
to press it downward; and those are mechan- 
ical equivalents. But, gentlemen, there may 
be equivalents in producing the same results, 
each of which is an independent matter of 
invention, and in that sense they are not 
mechanical equivalents. To illustrate my 
meaning, suppose, in early days, the problem 
was to get water from a well to the surface 
of the earth. One man takes a rope made of 
grass, and draws up a pail of water; another 
would see that, as a mechanical equivalent, a 
rope of hemp would accomplish the same 



result. But suppose another person comes, 
and for the first time invents a pump. That 
is equivalent in the result of bringing the 
water to the surface of the ground; in that 
respect it is equivalent, in producing that 
result, to hauling it up by a rope; but is not 
mechanically equivalent; it brings into oper- 
ation, as you know, very different powers 
and forces, and would require invention to 
introduce It. ^ 

Now, gentlemen, however the appearance 
of a thing may be altered, if the aspect, the 
form, the appearance presented are changed 
only by the use of mechanical equivalents, 
then it is substantially the same thing, I 
suppose. That is to say, if a person has an 
invention, in which he is called upon, by the 
patent law, to make a lull and clear de- 
scription of the thing he has invented, if 
another person looking at that, can, from 
his knowledge of the subject, pass to the 
other thing that is used, without any inven- 
tion, that the one is substantially the same 
as the other. It is not that every unskilled 
person shall see how they pass; but what 
is required is, that it shall be so described 
that those skilled and competent in the art, 
those who understand it, shall be able (not 
that an ingenious man can, seeing the new 
machine, sit down and find something else 
afterward, perhaps aided in some degree by 
that in inventing something that is not there, 
but whether, with a competent knowledge of 
his art, he will be able), by looking at that 
with care and examining it, to see that it may 
be done in a different mode, in a different 
manner, and it is done in that different 
mode or that different manner by the use of 
the knowledge which he has hi the art. That 
would not be a new invention, or substantial- 
ly differing from the original. But if he is 
obliged to go to invention, then he has a 
right to the benefits of whatever he thus In- 
vents; and if his invention is a substitution 
for the original invention, then it is not sub- 
stantially the same, and he does not use It. 
But If he merely invents something to be 
added to it, then he can not take the original 
invention, because he has made something 
distinct to add to it, as a new improvement. 

If, gentlemen, you should find that the de- 
fendant has not infringed, then your verdict 
will be for the defendant. And here I would 
observe, that the burden of proof is upon the 
plaintiff, to show that there has been an in- 
fringement. If you should find that the de- 
fendant does infiringe, then you will pass on 
to the other inquiry, namely, the question of 
priority. Gentlemen, for any person to be 
entitled to an exclusive right, by virtue of a 
patent, he must be the first, as well as the 
original inventor. The defendants take this 
position, gentlemen: that the machine which 
they use does not infringe; but that if it 
does infringe, then the plaintiff was not 
the ffi'st inventor of that which is embraced 
in his patent. And that will bring you to 
the question whether the plaintiff was the 
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first inventor. His patent bears date March, 
1854. Tlie application for his patent was 
made in Marcii, 1853. To that date only 
did he carry hack his right by the introduc- 
tion of his patent. 

The defendant then proceeds to introduce 
evidence upon this question of priority; and, 
■without going over the various matters in- 
troduced—which are not material— I would 
state that, prior to 1853, what I shall, for 
the sake of discrimination, call the Wilson 
feed (not meaning to go further as to that 
than to give it a name), had been used by 
Wilson, and embodied in a machine, as early, 
I believe, as 1851— certainly as early as 1852 
—and a model of it was deposited in the 
patent office, embracing the mode of feed 
that is in the Wilson machine; and it is not 
controverted that that is substantially the 
same as in the machine "E;" which, it is 
aUeged, infringes the plaintiflE's patent Thus, 
gentlemen, it is not controverted, as I under- 
stand, by anybody, that what was used by the 
defendant, and is now complained of, was 
known and used in the machine of Wilson 
as early as 1852; and that this supersedes 
the plaintiff's patent, unless the plaintiff can 
carry it forward to an anterior date— before 
1852. The question then is, upon this point 
of priority, whether the plaintiff does, by 
his evidence, carry his invention, so far as 
relates to the feed embraced in his patent, 
to a date prior to that of Wilson. And here 
he relies upon the caveat of 1848, and the 
red model in which that invention, was ex- 
hibited. It is not contended, gentlemen, 
that any thing was done between the autumn 
of 1848 and the use by Wilson, in his ma- 
chine, of 1852, of the feed used by the de- 
fendant, except what is shown by the, caveat, 
and the model of 1848. 

Then, gentlemen, your inquiry is this: Was 
the caveat of 1848, as illustrated by the red 
model, the invention which is embraced in 
the plaintiff's patent? and then, if it is, is 
the plaintiff entitled to it? These are the 
various questions that are involved. This 
brings you to the question of what that ca- 
veat of 1848 was. ^ou will examine that, 
and see what it describes. You have the 
model of it before you; and I do not in- 
tend anything more than merely to call your 
attention to the subject at present, and shall 
go into no particular description of it. The 
first question is: Was that perfected?— it 
being objected that it was not perfected by 
Mr. Johnson in 1848, nor until about the time 
that he took out his patent, or made his 
application for a patent Now, gentlemen, if 
it was not perfected then, another inquiry 
would arise upon the question, whether he 
would be entitled afterward to put it into 
his patent; and that is, whether he had in- 
vented the feeding mechanism, and was us- 
ing due diligence to perfect it? Was it per- 
fected? It is not, gentlemen, merely the 
question whether the feeding apparatus, 
looked at as a distinct and separable matter 
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was perfected, but whether, In connection 
with the" machine or invention which he was 
making, the whole was perfected within the 
eye of the law. And here you wUl observe, 
too, that by being perfected, in the eye of 
the law, it is not meant that it should be 
carried to a point where there could not be 
any subsequent improvement— that it should 
have been made then as good ^s it could 
possibly be made, as a practicable machme, 
but that the invention should be completed 
so as to be of some practical utility. It 
need not be of any high degree— if it is of any 
practical utility— although of a very low de- 
gree—and has been completed so as to be of 
practical utility, and considered as complet- 
ed, then it may be 'said to be perfected in 
the eye of the law. 

Now, gentlemen, I have observed to you 
that it is not sufficient that some part in- 
corporated into an invention should have 
been thus perfected, so that it did not re- 
quu:e further alteration unless that part 
could be a machine, so as to be of some prac- 
tical utility. It would not be sufficient It 
must be embodied and connected with a ma- 
chine which, as a whole, taking that part, 
must be of some practical utility, in order 
to prevent other people, coming afterward, 
from having the benefit of an invention 
which embraces that, and perfects a ma- 
chine that renders that useful. For it may 
often happen that a person in pursuit of an 
invention goes a certain distance, makes cer- 
tain parts of an invention but fails of ar- 
riving at any practically useful result, and 
the whole falls to the ground. Somebody 
else comes afterward and takes up the in- 
vention, and may incorporate into his inven- 
tion something found by ^mebody before; 
but if that somebody has never perfected that 
part, in the eye of the law, as I have ex- 
plamed to you, the second is not to be pre- 
vented from having the benefit of that which 
has been left without practical fruit. 

Now, gentlemen, was that perfected? That 
is a question of fact, upon the evidence, for 
you to determine. In the first place, you 
will look at the caveat in which it is de- 
scribed. It is contended, on the part of the 
defendants, that the caveat itself is conclu- 
sive evidence that that invention was not 
perfected. You will observe that the ap- 
plication which is in the caveat before you, 
made to the patent office by Mr. Johnson, 
for leave to file a caveat, sets forth that he has 
made a certain new and useful improvement 
in the sewing machine, and that he is the-i 
making experiments to perfect it, and asi.s 
leave to file a caveat to secure it The de- 
fendant insists that that application is of 
itself conclusive evidence that he has not 
perfected it We will look at it, gentlemen, 
and see. I do not instruct you that it is 
conclusive evidence; but it is evidence for 
you to take into view, in connection with the 
other evidence, and in connection with the 
other parts of the same instrument, in which 
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he begins by saying that he has made a new 
and useful invention in the sewing machine. 
Now, gentlemen, although a caveat is under- 
stood to be, and in this instance is, filed 
in order to allow the party to perfect his 
machine, yet if, in point of fact, the in- 
vention had been perfected, in the eye 
of the law, as I have explained to you, 
then, if you are satisfied of that from 
the evidence, you may deem it, for the pur- 
poses of this trial, as perfected. Or it may 
happen that a person may choose to file a 
caveat while he is going on and making im- 
provements upon an invention which he has 
already completed, so as to be of practical 
utility. Therefore, gentlemen, I would say 
to you, that you will take into consideration 
the declaration of the plaintiff himself, in the 
application, that he had made a new and use- 
ful improvement in sewing machines, and the 
further declaration, that he is making ex- 
periments in order to perfect his invention, 
and the subsequent declaration that he has 
made a new and useful improvement in sew- 
ing machines, and the other evidence in re- 
lation to the case— that is, what is described 
in the caveat and the model which was made 
in 1848— and see if that exhibits to you a 
perfected machine; and then such further 
evidence as you have, as, of the actual oper- 
ation of the machine that will be before you. 
Now, gentlemen, if he had perfected it, 
then he had a right to embrace it in a pat- 
ent that he should afterward take out. 
If he had not perfected it, then another 
question will arise, and that is, had he 
invented the feeding mechanism at that 
time, and did he use diligence to perfect 
that and put it into a perfect machine, 
so as to make ij of some practical utility? 
In considering this question of reasonable 
diligence, it is not sufficient to answer that 
he used diligence in relation to some other 
invention or machine. The question is: Did 
he use diligence in perfecting that inven- 
tion which he has made of the feeding ap- 
paratus? And in considering that, gentle- 
men, you will take into consideration the 
evidence in the case. Soon after he filed 
his caveat, which I think was early in No- 
vember, 1848, it appears that, on his re- 
turn from Washington, he wrote a letter 
to Mr. Elliot his agent, and in that letter 
he spoke of an improvement in the use of 
the needle as I understand it, for the form- 
ing of the stitch, which he thought he had 
made since he left Washington. This letter 
was in the latter part of November, 1848, 
if I recollect right. I do not understand 
that that makes an illusion to any improve- 
ment in relation to the feed apparatus; it 
is only that he dispenses with the carrying 
of one of the needles through the cloth; 
and in that letter he remarks that he thinks 
this will be an improvement as to the form- 
ing of the stitch, and that the only incon- 
venience is, that it will require a different 
mcde of feed, by ceasing to apply the pow- 



er directly to the cloth, and applying it to 
the clamp, or other instrumentality, that is 
to carry the cloth through with it. The 
mode often explained to you, of the feeding, 
by a caveat, before the supplementary let- 
ter, was by canying the needles on each, 
side, the cloth being held in a circular 
damp. The other clamp had nothing to do 
with this, because that carried the cloth 
with it, the needle carried the cloth along, 
and the cloth carried the clamp along with 
it, by the motion of the needle. 

Now, in considering the question of dili- 
gence you wiU look at the facts, and say 
whether he did use diligence up to the 
time of obtaining his patent, in perfecting 
any machine in which could be incorporat- 
ed his feeding mechanism, as before. And 
in that you wiU consider the length of time, 
and whether he had left that and deserted 
it for something else; and in that case 
you will consider what that something else 
was; whether he left it for the purpose 
of relinquishing, abandoning its pursuit, so 
that he did not use all reasonable dili- 
gence, and left it until after he had seen 
the machine of Wilson in the patent office, 
which he did in 1852, and also in Mr. 
Potter's hands, at the hotel. You will take 
into consideration all the other facts and 
circumstances— what Mr. Johnson was do- 
ing—what diligence he used, and form your 
opinion whether he used due diligence to 
perfect that as a feeding mechanism, and 
make it of any practical utility. 

If, gentlemen, the invention was perfect- 
ed, as I have already said, or, if not per- 
fected, if Mr. Johnson used reasonable dili- 
gence to perfect it, then he had a right to 
have it incorporated into his patent, and to 
supersede those that had intervened be- 
tween his first invention or discovery and 
the subsequent taking out of his patent. 
If he had not perfected it, and did not use 
due diligence to carry it into effect, and, 
in the mean time, before he got his pat- 
ent, somebody else had invented and used, 
and incorporated into a practical, useful, 
machine, that mode of feeding, then he 
could not, by subsequent patent, appro- 
priate to himself what was thus embraced 
in the former machine, between his caveat 
and the obtaining of his patent. 

I have said, gentlemen, that he could in- 
corporate it into his patent under those 
circumstances, if he had complied with ei- 
ther of those requisites. The next question 
is (if you shall find that he could) whether 
he did incorporate it into his patent, and 
how far it is embraced In his patent For, 
if he did invent it, and had a right to a 
patent for it, if he did not take a patent 
for it, then he has no exclusive right, and 
can not prevent other persons from a use 
of it; it is only for what he has patented 
that he has an exclusive right You will, 
then, look at the patent— at the true con- 
struction of it, and see how far the patent 
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is the same with the invention in the caveat 
of 1848; how far one is embodied in the 
other. 

You will observe here, gentlemen, that in 
the caveat of 1848, nothing is said of an 
awl; that was not introduced until the pat- 
ent of 1853, as I shall call it, for the appli- 
cation was made at that time. The feed- 
ing, was by means of a needle, as describ- 
ed. And here again, gentlemen, " you ob- 
serve that the needles in that had two func- 
tions. So far as is material in the present 
inquiry, we are to regard only the func- 
tion of feeding. I believe, gentlemen, that 
was performed by the material being held 
in the circular clami>— I say the circular 
clarap, because the straight clamp was fed 
in a different mode, and not by the needles, 
and therefore I need not dwell upon that 
for a moment; the needle feed was effect- 
ed by putting the material into the clamp, 
by which it was held, and then the needles 
passing through, one on the one side, and 
the other on the other, and each needle suc- 
cessively carrying the cloth forward the 
length of the stitch; the needles going 
through the cloth, each of them, then the 
feeding needle carrying it along, then drawn 
out of the cloth and returning to the place 
at which it began. 

Now, gentlemen, if the plaintiff has em- 
braced that, and so far as he has embraced 
that in his patent, he would have a right 
to it, under the conditions, and complying 
with the requisites, I have stated to you. 
Then the question would arise, does the de- 
fendant infringe that— for it may happen (I 
do not say it did; that is a matter entirely 
for your consideration) that the patent of 
the plaintiff may be in some respects dif- 
ferent from the invention as developed in 
the caveat of 1848. Now, as the plaintiff's 
patent is subsequent to the use of the de- 
fendant's machine by Wilson and others, 
when he would carry his 'invention for- 
ward to a time anterior to its use by Wil- 
son and others, hek could have the benefit 
only of that which he had discovered and 
invented prior to 1852, when Wilson used 
it. The question then is, does the defend- 
ant infringe the invention of 1848, as in- 
corporated into the patent of Mr. Johnson 
of 1854? Here, gentlemen, you will have to 
. make the same comparison; and you will 
observe that the question of the law is 
here out of view. Whether that was a sub- 
stantial change or variation from the caveat 
or not, it is out of view here; because it 
was not in that caveat— the needles only 
were there. Then the inquiry is, upon the 
same principles that I have already pre- 
sented to you from the beginning, upon the 
question of infringement; does the defend- 
ant, in the machine "K," use the invention 
of feeding, being described in that as a 
needle, and the mode of operation described 
as in the caveat, and in the red machine? 
That is the question. If he does not so in- 
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fringe, If the plaintiff had no right to have 
it in his patent, and has it in his patent, or 
has it not in his patent, then he is not 
guilty. 

If you find for the plaintiff, gentlemen, 
another question will arise, and that is the 
amount of damages. That I hardly think it 
necessary to discuss at all. If the defend- 
ant has taken what belongs to the plain- 
tiff, and used it wrongfully, you will give 
to the plaintiff some damages. No large 
amount is asked by the plaintiff, and there 
is no controversy upon that point The 
great inquiry is, as stated by the counsel, 
the question of right. The only evidence 
directly to the point is, that no machine, 
here introduced, has been sold; and there 
is no direct evidence that Mr. Root sold 
any other machine than this one, embracing 
the plaintiff's invention. There is some evi- 
dence, I believe, from Mr. Howe, that Mr. 
Root sold some other machines, but Mr. 
Howe does not undertake to say, as I un- 
derstand, whether they embraced this feed- 
motion. Perhaps he did, but the plaintiff's 
counsel, in his closing remarks, asked only 
for two or three himdred dollars, and I do 
not think it necessary to spend time ex- 
amining that point. You will consider it, 
and act according to your judgment, if you 
should come to that question. 

[Upon a subsequent trial, a verdict was ren- 
dered for the plaintiff for $500 (Case No. 7,410), 
which verdict was afterwards set aside, and 
new trial ordered (Case No. 7,409).] 
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JOHNSON et al. v. SOHENCK et al. 
[1 Gin. Law Bui. (1877) 374.] 



Circuit Court, D. Louisiana. 

T?BAr»E-MARK — Assignment by One Member op 
Firm— Estoppel— Exclusive Assignment. 

[1. Letters by a partnership to purchasers of 
part of its business, showing its knowledge and 
assent to the use by such purchasers of .certain 
trade-marks previously conveyed to them by one 
member of tiie firm alone, estops the surviving 
partner, on the death of the one who made the 
conveyance, to set up that the latter had no pow- 
e'r to individually convey trade-marks used by 
the firm.] • 

[2. A distiller carrying on business in Cincin- 
nati and New York sold his Cincinnati distillery, 
and gave to the purchasers a writing declaring 
that he extended to them and their successors 
"the use of all my brands formerly used by me 
in my Cincinnati house." Edd, that this con- 
veyed an exclusive right to use the trade-marks, 
and the seller and his firm had no right to retain 
the use of them in connection with goods made 
elsewhere than in Cincinnati.] 

In. October, 1868. Samuel N. Pike sold his 
distillery premises in Cincinnati to MiUs, 
Johnson & Co. In the bill of sale conveyirg 
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the fixtures, stills, etc, the following words 
occurred: "Having sold to Mills, Johnson & 
Go. my premises, 18 and 20 Sycamore street, 
I hereby extend to them and their successors 
the use of all my brands formerly nsed by 
me in my Cinciunati house. Samuel N. 
Pike." Pike was carrying on business in 
New York City at the same time, to which 
place he had removed previous to the sale. 
His partners in the Cincinnati house (which 
he sold) and also in New York were George 
W. Kidd and others. After the sale, in Octo- 
ber, 1868, to Mills, Johnson & Co., S. N. Pike 
& Co. continued to use the brands and trade- 
marks at their New York house, against 
which Mills, Johnson & Co, protested. In 
1871, Mills, Johnson & Co. registered various 
of the brands (Magnolia, Dave Jones, and 
others) in the patent office. In 1872 (Decem- 
ber) Pike died, thus terminating the firm of 
S. N. Pike & Co. George W. Kidd, who was 
still a partner at the date of Pike's death, 
immediately formed a new firm, under the 
style of S, N. Pike & Co.'s successors, Geo, 
W. Ejdd & Co.,— a curious title, by the way. 
—and also immediately claimed sole title to 
the brands and trade-marks which Pike had 
to convey to Mills, Johnson & Co. in his indi- 
vidual name in 1868, at which time it should 
be remembered Eidd was a partner with 
Pike. Kidd applied for a registration of the 
brands at the patent office, and succeeded in 
obtaining a decision from Commissioner Leg- 
gett, recognizing Kidd as the owner of the 
brands, and declariog that Pike lost his in- 
dividual title to them when he took in Kidd 
as a partner, and could not, therefore, convey 
them individually, and declaring also, by the 
same reasoning, that Mills, Johnson & Co., 
even although they had paid a large consid- 
eration to Pike, had no title at aU. The mat- 
ter remained in this shape until about a 
month ago, when W. W. Johnson & Co. (of 
this city, and who succeeded Mills, Johnson & 
Co., October 1, 1875) brought suit in New Or- 
leans, by attaching some 175 to 260 barrels of 
whiskey, branded "Magnolia," which Kidd 
had authorized some small concern in St. 
l/ouis to manufacture and brand and ship to 
the New Orleans market, to compete against 
the regular brand of W. W. Johnson & Go. 

Edgar M. Johnson and Clark, Payne & 
Renshaw, for complainants. 

BILLINGS, District Judge. This is a final 
hearing " upon the amended bill, cross bill, 
and depositions involving the title to the 
trade-mark "S. N. Pike's Magnolia "Whiskey, 
Cincinnati, Ohio." I assume that this trade- 
mark means that the article to which it is 
affixed was made at the place of business, 
and after the methods used by S. N. Pike at 
Cincinnati, Ohio, and that it does not import, 
and cannot be understood as importing, that 
the article was made by S. N. Pike personal- 
ly. The fact that S. N. Pike has been dead 
for several years, and that his death was 



well known to the public, seems to authorize 
this construction; otherwise a serious ques- 
tion as to the public morality of allowing 
either party to use this trade-mark might be 
presented, that is to say, if the meaning of 
the trade-mark was that S. N. Pike personal- 
ly made the article, nobody but S. N, Pike 
could consistently, with good morals, be al- 
lowed to use it, and the attempt to use it aft- 
er his death was publicly known would be an 
attempt to perpetrate a fraud which would 
defeat itself. Both parties claim under S. N. 
Pike. 

In the year 1864, S. N. Pike, being the own- 
er of the trade-mark, formed with two other 
parties the firm of S. N. Pike & Co., who did 
business both in Cincinnati and New York. 
One of the parties subsequently withdrew 
from the firm. This firm continued in opera- 
tion down to the year 1872, when S. N. Pike 
died. In 1868, S. N. Pike sold to complain- 
ants his establishment in Cincinnati for the 
manufacture or preparation of liquors, in- 
cluding the real estate, fixtures, and the usual 
paraphernalia of such an establishment. It 
is claimed on the part of the complainants at 
the time of this sale that S. N, Pike trans- 
ferred to them the exclusive right to use this 
trade-mark. It is contended by the respond- 
ents (Kidd & Co.) that, S. N. Pike havhig al- 
lowed the firm of S. N. Pike & Co. to use this 
trade-mark from 1864 to 1868, it has become 
the property of that fii-m, and it was not in 
the power of S. N. Pike individually to alien- 
ate it; that it continued to be the property of 
that firm down to the time of S. N. Pike's 
death, since which time it has survived to 
the surviving partners. 

The question which I propose to examine 
is, what was vested in the complainants' 
firm, and from whom, so far as concerns 
this trade-mark? There is nothing said of 
the trade-mark in the deed of the real estate, 
or in the assignment of the personal prop- 
erty; but there is this paper introduced as 
^:ecuted on October 1, 1868, which was the 
time when possession wa§ given to complain- 
ants' firm under their acts of transfer: "Hav- 
ing sold to MiUs, Johnson & Co, my premises, 
18 and 20 Sycamore street, I hereby extend 
to them and their successors the use of all 
^ my brands formerly used by me in my Cin- 
cinnati house. Samuel N. Pike. Cincinnati, 
October 1, 1868." There is also a letter in- 
ti'oduced by complainants, which is as fol- 
lows: "New York, November 11, 1870. 
Messrs. Mills, Johnson & Co.; Dear Sirs- We 
understand you are using an exact copy of 
the inclosed, with your signature, on the 
'Dave Jones' brand of whiskey. This is an 
infringement which we cannot permit, as you 
have no right to use it Mr. Pike did not 
have this addition when he gave you the use 
of his brand. We, therefore, insist that you 
desist using the name on the Dave Jones 
packages. Yours truly, S. N. Pike & Co." 
A letter bearing date November 21, 1870 
from the same parties, S. N. Pike & Co,, re 
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cites in full the agreement of tlie 1st of Octo- 
ber, also quoted, and claims that it lias no 
reference to the addition of the Dave Jones' 
brand. It is, therefore, dear that S. N. Pike 
& Co. had a linowledge of the transfer to the 
complainants of the right to use this brand, 
and assented to it, and therefore the objec- 
tion urged by the respondents' (Kidd & Co.'s) 
solicitors, that it was out of the power of S. 
N. Pike to ti'ansfer the right to use the brand, 
falls out of the ease. 

The remaining question, then, is, what right 
passed to the complainants under the paper 
executed by S. N.* Pike on the 1st of Octo- 
ber, 186S? That papei", in effect, transfers to 
complainants the right to use this brand, and 
also to their successors. Was this right an 
exclusive right? S. N. Pike and S. N. Pike 
& Co. were concluding their business in Cin- 
cinnati, the former having sold out to Mills, 
Johnson & Co. his place of business and the 
apparatus for conducting it The trade^mark 
pertained exclusively to an artide made or 
vended in Cincinnati. Neither S. N. Pike 
nor his firm could continue to use that trade- 
mark excepting so far as related to articles 
already manufactured and held by them for 
sale in New York, without a fraud upon the 
public Again, if any one but complainants 
are to be allowed to use this trade-mark, in- 
stead of being an advantage it might be ruin 
to their business. For this reason it seems 
to me that the words "all my brands former- 
ly used by me in my Cincinnati house" car- 
ried with them the exclusive use of this 
brand. A trade-mark is a means of authen- 
ticating or indicating the origin of an artide, 
and thus becomes a source of advertisement. 
It is necessarily connected with some busi- 
ness. In this case it was right and proper, 
and, indeed, natural, that the complainants, 
when they succeeded to the business establish- 
ment and the means of conducting the busi- 
ness which had belonged to S. N. Pike & Co., 
in Cincinnati, should succeed to the peculiar 
advantages and methods which their prede- 
cessors had successfully used, and had made 
known to the public by this trade-mark. It 
was a species of transfer of the good will 
which S. N. Pike & Co. had enjoyed, and 
which mnst continue to have its locality in 
Cincinnati, and could not in good faith to- 
wards the public be separated from that city, 
or used in connection with artides manufac- 
tured there. The question was made as to 
the meaning of the word "use." I do not 
see that there is any title in a trade-mark, 
excepting the right to use; and the trade- 
mark as conveyed to a firm and its suc- 
cessors, a complete interest, so far as it is 
capable of transfer, seems to me carried by 
these words. The question as to the right of 
respondents (Kidd & Co.), or either of them, 
to use the trade-mark, is, of course, dispos- 
ed of adversely in the foregoing opinion. 

As concerning the admission of testimony, 
all of the evidence offered by the complain- 
ants Is suppressed, except the deed of the 
13FED.0AS. — 53 



real estate; the act by which the fixtures 
and other property is assigned; the paper 
•dated October, 1, 1868; and the two letters 
of S. N. Pike & Co. referred to in the opinion 
of the court All the testimony offered by 
the respondents is admitted. 

Let, therefore, the injunction prayed for in 
the bill and the amended bill be granted and 
made perpetual, and let the matter be re- 
ferred to M. M. Cohen, master, to take tes- 
timony upon notice, and report as to the 
amount of damages which the complainants 
have suffered. 
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JOHNSON v. SIMS. 

[1 Pet Adm. 215.] i 

District Court D. PennsylTania. 1800. 

Wages — Shipping Articles — Constrtjction- 

Constructjon of an agreement in the shipping 
articles that no wages shall be paid to the sea- 
men until the return of the vessel to the port of 
outfit. 
[Cited in Bronde v. Haven, Case No. 1,924; 
Pitman v. Hooper, Id. 11,186; The Rajah, 
Id. 11,538; The General Chamberlain, Id. 
5,310.] 

The libellant [Daniel Johnson] daimed 
wages as a mariner on board the brigantine 
Lady Walterstorff 2 [Joseph Sims, owner]. 
The vessel sailed from Philadelphia for Sur- 
inam, but was prevented from entering her 
port of destination, it being blockaded. She 
proceeded to Demarara, and unloaded a 
great part of her cargo. With the residue 
she was returning to the port of Philadel- 
phia, and was captured by the French. The 
libellant signed articles to go a voyage to 
"Surinam and at and from thence back to 
the poit of Philadelphia, or to any port in 
Europe," etc. In these articles it was 
agreed, "that no officer or seaman belonging 
to the said ship shall demand or be entitled 
to his wages, or any part thereof, until the 
arrival of the said ship at the above men- 
tioned port of discharge in Philadelphia," 
It appeared that the articles were read to 
the libellant, who was left to put his own 
interpretation upon them; though the cap- 
tain said, he understood them so, that if 
the ship did not arrive in Philadelphia, no 
wages were to be paid. What was the un- 
derstanding of the mariner on this ■ subject, 
did not appear. It was therefore left to be 
gathered from the clause, how far it affected 
his present claim. It was contended, on the 
one part, that the mariner was entitled to 
his wages to the port of delivery at Dema- 
rara, and for half the time the ship stayed 
there— That this is settled law in common 
cases. But the question made on the other 
side was,— Whether the clause before recited 

1 [Reported by Richard Peters, Jr., Esq.] 

2 When this and several other cases were de- 
termined, capture by the French and condemna- 
tion were synonymous. The one and the other, 
in effect, were the same. 
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did not take tliis out of the common cases, 
and defeat his claim entirely, as the ship 
never arrived at Philadelphia. 

PETEES, District Judge. There is no 
douM but that the agreement of parties 
may control the general operation of law. 
But this agreement must be clear, and inca- 
pable of doubtful import I will never de- 
cree a forfeiture, or loss of wages, unless 
the law or agreement of parties is fully 
and clearly, both in expression and import, 
against the claim. It does not appear in this 
case that more than the usual wages were 
agreed to be paid to the mariner, though 
the clause in question is out of the common 
course. There is no dispute, in this cause 
about the wages accruing after the v^sel 
departed for Demarara. The capture occa- 
sioned the loss to the mariner of such wages. 
In the act of congress "for the government 
and regulation of seamen in the merchant's 
service" [1 Stat 131], printed at large on 
the back of the articles signed by the ma- 
riner, the libellant in this cause (section 6), 
it is enacted "that every seaman or mariner 
shall be entitled to demand and receive from 
the master or commander of the ship or ves- 
sel to which they belong, one-third part of 
the wages which shall be due to him, at ev- 
ery port where such ship or vessel shall un- 
lade and deliver her cargo, before the voyage 
be ended, unless the contrary be expressly 
stipulated in the contract" 

In this case it is stipulated to the con- 
trary: but I am of opinion that the clause 
in the articles relied on by the counsel for 
the owner of the ship, ought not to be ex- 
tended farther than a stipulation, not to be 
entitled to demand or to receive the wages, 
or any part thereof, at the foreign port of de- 
livery. The amount of the wages due at 
Demarara, must be considered to be, "deb- 
itum in present!, solvendum in future." The 
stipulation does not alter the substance of 
the contract,* or the operation of law, but 
merely as it regards the time and place of 
payment. I do not consider the agreement, 
not to demand or receive wages until the 
arrival of the ship at Philadelphia, to be a 
contract that the risk shall be insured, or 
the arrival guaranteed, by the mariner. It 
is an agreement that such wages, as were 
legally due at a foreign port, should be paid 
only in Philadelphia. The period of pay- 
ment was to be fixed by the arrival and 
discharge at Philadelphia, in a common 
course of events. But the arrival at that 
place was prevented by a casualty, not un- 
der the control of the mariner. It is no mat- 
ter whether this casualty had been wreck, 
or what it was, capture. I am, under all the 
circumstances of this case, of opinion, and 
I adjudge, order and decree, that the owner 
of the brigantine Lady "Walterstorff, pay to 
the libellant the wages due at the port of 

s See 2 Vem. 727. 



Demarara, and for half the time the vessel 
stayed at that poi-t And I do order and 
direct, that the clerk of this court adjust and 
report the quantum of wages, to the end 
that the amount of wages so adjusted and 
reported, be paid to the mariner, the libel- 
lant in this cause, with costs. 



JOHNSON (SMITH v.). See Oases Nos, 13,- 
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Case 'No. 7,414:, 

JOHNSON et al. v. SUKELEY. 

[2 McLean, 562.] i 

Circuit Court, D. Ohio. July Term, 1841. 

Vendor and Vendee —Specific Performance — 
Power op Attoknbt to Convey Land — Execu- 
tion and Acknowledgment — Construction — 
Deed Executed bt Attorney — Kiqht of Ven- 
dee to Refuse. 

1. Where a vendee asks the specific execution 
of a contract for the sale of land, the vendor, 
having agreed that the deed should be made by 
him before the payment of the consideration, has 
no right to require the money to be brought into 
court. 

[Cited in Brock v. Hidy, 13 Ohio St. 310.] 

2. Nor has he a right to have the money 
brought into court when he is in default 

3. A deed, or power of attorney, executed and 
acknowledged according to the laws of New 
York, is a good execution under the law of this 
state. 

4. A power of attorney, to convey land in 
Ohio, is required to be recorded, by the statute, 
before the conveyance is executed. At all events 
it must be recorded before a record is made of 
the deed. 

5. A power which authorizes the attorney to 
sell and convey lands, does not authorize him 
to make a deed for lands previously sold. 

6. Except under peculiar circumstances, the 
court will not compel a vendee to accept a deed 
executed by an attorney. 

In equity. 

Goddard & Convers, for complainants. 
Mr. Curtis, for defendant 

OPINION OP THE COURT. This bill 
was filed to enforce the specific execution of 
a contract for the sale of certain lands, 
made by the defendant with "Walter Turner, 
the 18th February, 1832. The defendant 
agreed to sell and convey to Turner 3,273 
acres of land, at three dollars per acre. One 
third to be paid the first of May ensuing, 
with interest -from the first of April, when 
good and suflacient warranty deeds were to 
be made. The balance, being secured, etc., 
to be paid in instalments. On the first of 
May three thousand two hundred and twen- 
ty two dollars were paid, and the interest. 
Turner entered into possession, and after- 
wards surrendered it to the complainants, 
who are still in possession. The 9th Sep- 
tember, 1835, the complainants tendered the 

1 [Beported by Hon. John McLean, Circuit 
Justice.] 
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money due on the pureliase, wliicbwas re- 
fused by the defendant, on the ground that 
Turner and complauiants had a controversy 
respecting the right to the land. A motion 
was made by the defendant's counsel that a 
receiver be appointed, and that complain- 
ants be directed to pay him the money due 
on the contract. 

In support of this motion the defendant's 
counsel cite the case of Clark v. Hall, 7 
Paige, 382: "Where a bill is filed by the 
vendee against the vendor for a specific per- 
formance of a contract of sale of real estate, 
it is proper for the court, in the decree 
against the defendant for a specific per- 
formance, to give the necessary directions 
to compel the complainant to perform the 
contract on his part, by ordering the land to 
be sold, etc. And if the proceeds do not 
pay the sum due^that the vendee pay the 
balance." This motion is made before the 
defendant has filed his answer. It is not 
known to the court whether he will admit 
the contract set out in the bill or repudiate 
it. Whether, if the contract is admitted, 
he is able and willing, on his part, to per- 
form it. The first payment having been 
made within the terms of the contract, if 
the statement in the bill be true, and the 
residue of the purchase money tendered, 
there would seem to be no laches on the part 
of the complainants which can operate to 
their prejudice. Indeed, it would seem that 
the defendant is, himself, in default for not 
having made and tendered conveyances for 
the land as he was bound to do. In Bird- 
sail V. Waldron, 2 Edw. Ch. 315, it was held, 
that where a vendor lets a purchaser into 
possession, upon an understanding not to re- 
quire the consideration until the purchaser 
has a title, he can not be called upon to 
bring the money into court. Nor can it be 
done where possession has been given with; 
out any stipulation made about the purchase 
money. In Gibson v. Clarke, 1 Ves. & B, 
500, it was held, if a 'purchaser be in pos- 
session under a prior title, or the possession 
commenced independently of the contract of 
sale, and the vendor be guilty of laches in 
perfecting the title, he can not compel the 
purchaser to bring the money into court. 
When a vendor is resisting performance, 
and does not recognize a bargain, such ven- 
dor can not compel the vendee to pay the 
consideration into court Nor will the pur- 
chaser be compelled to pay the purchase 
money into court before the completion of 
the titlg, where the vendor has voluntarily 
permitted him to take possession without 
any stipulation or agreement about paying 
the purchase money, for it was a folly to 
permit it Clarke v. Elliott, 1 Madd. 606. 
Fox v. Birch, 1 Mer. 105. In the present 
posture of the case It is clear that the de- 
fendant is not entitled to his motion. Noth- 
ing short of an admission of the facts in the 
bill, and a readiness on his part to make the 
conveyances, would authorize the interlocu- 



tory order asked by his motion. The motion 
is oveiTuled. 

The defendant's counsel tlien admitted the 
facts stated in the bill, and the eCLuity of the 
complainant's case, and he presented to the 
comrt a conveyance for the land executed by 
E. Sukeley, as the attorney, in fact, of the 
defendant 

To this the counsel for the complainants 
make the following objections: First: The 
power does not appear to have been duly 
executed. Second: It authorizes the attor- 
ney to sell and convey with the usual cove- 
nants of warranty, but not to convey lands 
previously sold. ' Third: The power has not 
been recorded as the statute requires. 
Fourth: Vendee not obliged to receive a 
deed executed by power of attorney. 

There seems to be no sufficient objection 
to the execution of the power. It appears 
to have been signed by the defendant, duly 
witnessed and acknowledged before an offi- 
cer in the city of New York, authorized by 
the laws of that state to take acknowledg- 
ments of deeds, and this, under the statute 
of Ohio, is a good execution of the instru- 
ment The second objection is entitled to 
more consideration. The act of this state, 
of the 22d February, 1831 [29-31 Laws Ohio, 
p. 347J, provides that aU powers of attorney, 
authorizing the execution of any deed, mort- 
gage, or other instrument of writing, for the 
sale, conveyances, &c., of any lands, tene- 
ments, etc., in this state, shall be recorded 
in the office of the recorder of the county in 
which such lands, &c,, are situated, pre- 
vious to such sale, or the execution of such 
deed. This power of attorney has not been 
recorded, and it is difficult to obviate the 
positive provision of the' statute. We are 
inclined to think, however, that the record- 
ing of the power of attorney before a record 
is made of the deed might be held suffi- 
cient Under certain circumstances, per- 
haps, the deed might not be considered as 
taking effect until the power of attorney was 
recorded. But it is not necessary to place 
the objection to the deed on the construc- 
tion of this statute, as the third objection 
must be sustained. The .power authorizes 
the attorney "to sell and convey all and 
singular the lands whereof the principal was 
seized in the state of Ohio, and to dispose 
of the same absolutely in fee simple, for 
such price, or sum of money, and to such 
person or persons, as he shall think fit and 
convenient; and, also, in the name of the 
principal, to execute and deliver such deeds 
and conveyances, for the absolute sale and 
disposal thereof, as the said attorney shall 
think fit and expedient." Now, this power 
has no reference to land which had been 
sold, and only authorizes deeds to be exe- 
cuted of such land as the attorney should 
sell. For aught that appears the defend;- 
ant may have unsold lands in Ohio, to which 
this power wiU strictly apply^. It-does-Jiot 
embrace. the land purchased by, :the"coto- 
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plainants. This is a fatal otijeetion to the 
deed now tendered by the defendant. 

Another objection is. stated to the power, 
that it does not authorize the execution of a 
deed with general warranty, and the case 
of Nixon V. Hyserott, 5 Johns. 58, is cited 
and relied on. As the objection just con- 
sidered is fatal to the deed, it can not be 
necessary to consider this one. And we the 
more readily pass it over, as a similar ob- 
jection is considered somewhat at large in 
the case of Taggart v. Stanbery (decided at 
the present term) [Fed. Cas. No. 13,724]. 

The last objection that a vendee is not 
obliged to accept of a deed executed by a 
power of attorney is not without force. In 
Sugden on Vendors, 1, 523, it is laid down 
that a purchaser is not required to accept 
a conveyance from an attorney, unless under 
peculiar circumstances. As justly remark- 
ed, there may be a revocation, by death or 
otherwise, of this power. If the power au- 
thorized the making of the deed, it would 
be necessary for the court to decide whether, 
under the circumstances, the deed should be 
accepted by the complainants. But as the 
power is defective this point does not arise. 
The equity of the bill being fully admitted 
by the defendant, by his voluntary answer, 
it is unnecessary to take a rule on him for 
answer; and as the case is submitted to 
the court for their order, it is decreed that 
the complainants shall pay the balance of 
the purchase money, including interest, ei- 
ther into the hands of the clerk of this court, 
with the usual -rate of exchange on New 

York, within months, or that they 

shall tender the same to the defendant in 
the city of New York, which, in either case, 
shall be paid to the defendant on his deliv- 
ering a good general warranty deed to the 
complainants for the land, as required by 
the contract. 



Case Wo. 7,415. 

JOHNSON et al. v. THIRTEEN BALES, 
Etc. 

[2 Paine, 639: i 6 Hall, Law J. 97; Van Ness, 

45.] 

Circuit Court, D. New York. 1814. 

Prize— BuKDEN op Proof— Aliex Enemy— Right 
TO Sue. 

1. The onus probandi in all prize causes is on 
the claimants. 

2. If the claimants in a prize cause he admit- 
ted or proved to be alien enemies, they must be 
presumed to be in the ordinary and usual situa- 
tion of alien enemies, to wit, in their own coun- 
try, at all events out of this. 

3. An alien enemy not here under letters of 
safe conduct, or under the protection of the gov- 
ernment, cannot sue in the common law courts. 

[This was a libel by Charles Johnson, on 
behalf of himself, owners, officers, and crew 
of the private armed vessel called "The 



1 [Reported by Elijah Paine, Jr., Esq.] 



Tickler," against thirteen bales and thir- 
teen cases of goods and merchandise, found 
on board the ship Mary and Susan, Josiah 
TVilson, master. William Falconer appear- 
ed as claimant of nine bales of merchan- 
dise, in behalf of James Beswicke and son.] 
By the title of this cause, it appears that 
the libellants in this were the same as in 
the preceding case [Case No. 7,417], and 
that the goods libelled were also found and 
captured on board the Mary and Susan, 
which renders it unnecessary to repeat here 
the allegation in the libel and claim. The 
principal question which was presented for 
the consideration of the court in this case, 
was, whether an alien enemy, under any 
and what circumstances, could be heard in 
the prize court 

D. S. Jones and Griffin, Emmet & Wells, 
for libellants. 
Colden, Slosson & Irving, for claimant. 

VAN NESS, District Judge. It is contend- 
ed by the libellants, that James Beswicke 
& Son are alien enemies, and that this ap- 
pears (1) by the pleadings; (2) by the pa- 
pers found on board the captured vessel. 

By the pleadings, because it is alleged 
in the libel, and not denied in the claim. 
I am of opinion that the allegation in 
the libel is sufficienly plain and explic- 
it That it is a material one, forming the 
very foundation of this proceeding, and 
that, according to all known rules of plead- 
ing, the main fact which sustains the pros- 
ecution, must if it can, be negatived, or it 
will be taken as admitted. That this al- 
legation is material and ought to be denied, 
the ease of The Beurse Van Koningsberg 
is a direct and positive authority. 2 C. Rob. 
Adm. 169, It shows, conclusively, that ene- 
my's interest must always be negatived in 
the claim. But, aside from this, I think the 
fact sufficiently proved by the papers found 
on board, and now before the court. The 
letters of Beswicke & Son leave no doubt 
that they are British subjects residing in 
Saddleworth, England; and if they did, that 
from Blackstock to Hugh Auehincloss would 
remove it. Being satisfied on that subject, 
it is unnecessary to determine how far 
their residence alone would invest them 
with a hostile character as to this transac- 
tion. It is a question on which much may 
be said in other cases, and I have deemed 
it most expedient to avoid an examination 
of it in one that does not require it 

In order to dispose of all the objections 
arising out of the form of the pleadings, I 
will, while on this part of the case, notice 
another raised by the counsel of the claim- 
ant though in a late stage of the argument. 
It is urged that the libel should not only 
allege that the claimants are "alien ene- 
mies," but that they are "alien enemies 
resident abroad." It is very plain that 
both the libel and claim, in this case, are 
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inaccurately and loosely drawn. But it ap- 
pears to me, that whether it be alleged or 
not, if the claimants be admitted or prov- 
ed to be alien enemies, they must be pre- 
sumed and taken to be in the ordinary and 
usual .situation of alien enemies, to wit, 
in their own country, at any rate out of 
this. They cannot be here, without a letter 
of safe conduct, or by permission of the 
government. Once acknowledged to be alien 
enemies, they cannot be presumed to be here 
and to have that letter or that permission. 
That presumption would be unnatural and 
violent. If they have either, they ought to 
show it if they mean to make it the founda- 
tion on which to assert a right or to claim 
a privilege. On general principles, as ene- 
mies, they have no rights, no privileges, and 
if they mean to be exempted from the gener- 
al rule, from the general operation and effect 
of a state of war, they must show themselves 
within some of the stipulated or customary 
exceptions. I believe it may be laid down as 
the general rule, that all presumptions must 
be against them. Sir William Scott says, the 
onus proband! in all prize causes is on the 
claimant. 4 0. Rob. Adm. 235. And in Syl- 
vester's Case, 7 Mod. ISO, it is decided by 
the court, that whatever the protection or 
license of an alien enemy may be, it must 
be set forth in the pleadings. Although 
these books are not esteemed very high au- 
thority, this case receives credit and re- 
spect from a reference in Bacon. But I 
think it can be shown, by precedent, that the 
allegation is not material. "Alien," says a 
learned judge, is a legal teiyn.and amounts 
to many words. In Sylvester's Case, there 
was a plea that the plaintiff was "an alien 
enemy, bom under the allegiance of theFrench 
•king." To this there was a demurrer, and 
the plea was held good. The allegation, 
therefore, that he was resident abroad, was 
not deemed necessary. Daubigny v. Daval- 
lon, 2 Anstr. 462. In another case, the plain- 
tiffs are alleged to be "Frenchmen, aliens, 
and enemies to the king of Great Britain," 
and that was held enough. The word 
"Frenchman," said the chief baron, "shows 
that they are the subjects of a nation at war 
with us. The averment that they are ene- 
mies of the king, is the same thing as if the 
plea had said that they adhere to his ene- 
mies." Here the claimants are alleged to be 
"subjects of the kingdom of Great Britain 
and Ireland, and enemies." "Subjects of 
the king of Great Britain" is certainly equiv- 
alent to "Englishmen and aliens," and they 
are alleged to be "enemies"— from which it 
must follow, that they adhere to the enemy, 
and then whether they are aliens, is perfect- 
ly immaterial. If they adhere to the enemy, 
they must be treated as such. The terms, 
"subjects of the kingdom of Great Britain 
and Ireland, and enemies," therefore em- 
brace every allegation which, by these de- 
cisions, is deemed necessary. In support 
of these allegations, it is competent, though 



not necessary, for the captoi-s to prove the 
residence of the claimants, which has been 
abundantly shown to be in Saddleworth. 
In the common law courts, the defendant 
must set forth, in his plea, everything req- 
uisite to negative the right of the plaintiff 
to sue. Here the onus proband! is on the 
claimant. He must show himself entitled 
to all the privileges he claims. It being ad- 
mitted, then, and if not admitted, proved, 
that Messrs. Beswicke & Son are alien ene- 
mies, 'resident in the enemy's countiy, the 
question arises— whether they can be heard 
in this court; whether the claim of William 
Falconer, in their behalf, can be sustained, 
or must be rejected? 

This question, abstractly considered, is 
simple enough, and, in my judgment, pre- 
sents but few difficulties. But, in conse- 
quence of the course which the counsel 
thought proper to take, and the variety of 
topics which were introduced and discussed 
in the- progress of the argument, it has be- 
come somewhat involved and complicated. 
I had at first intended to take as extensive 
a view, and give as full a discussion of each 
distinct point which had been made, as my 
convenience would allow. But I was em- 
barrassed and arrested in the execution of 
this intention, by recollecting the claim in- 
terposed on the part of the government; 
by my ignorance of the precise ground that 
would be taken on the argument of that 
claim; and, also, by the consideration that 
some of the questions incidentally discussed 
here might be made principal grounds of de- 
fence in the other eases which are to follow 
this, and be more directly presented for the 
consideration of the court In order, there- 
fore, to avoid a premature and anticipated 
decision of questions involving the rights of 
other claimants, and on which other counsel 
may wish to be heard, I have found it nec- 
essai"y to take a view of this case somewhat 
concise and circumscribed. Beside the au- 
thorities which have been cited to show that 
an alien enemy not here under letters of safe 
conduct, or imder the protection of the gov- 
ernment, cannot sue in the common law 
courts, there are some others to which I 
shall refer. 

The first is the Case of Sylvester, 7 Mod. 
150, already alluded to. It is so early as 
the 1st of Queen Anne, and although it is 
not full in point, yet it will be perceived 
that it bears pretty directly on this ques- 
tion, and in principle is conformable to the 
later cases which will be examined. 

The next case to which I shall refer is 
that of Wells v. Williams, reported at length 
in 1 Ld. Rayra. 282, and concisely in 1 Lutw. 
15, and 1 Salk. 46. This case ought to have 
been stated before the last, as it is anterior 
in its date, being the 9 Wm. III. It was an 
action of debt on bond. The defendant plead 
that the plaintiff was an alien enemy, and 
came into England "sine salvo conductu." 
The plaintiff replied, that at the time of mak- 
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ing the bond lie was, and continued in the 
country, "per licentiam et sub protectione 
domini regis." To this replication the de- 
fendant demurred, and contended, that al- 
though the plaintiff -was in England, by li- 
cense, and under protection, yet, without a 
letter of safe conduct, he could not maintain 
a suit. The chief justice, in deciding the 
case, said, "an alien enemy, who is here in 
protection, may sue his bond or contract; 
but an alien enemy, abiding in his own coun- 
try, cannot sue here." This case, if it be 
good authority, seems to be decisive on the 
question under consideration, and so far 
from being overruled or questioned, it is 
manifestly supported by the subsequent de- 
cisions that have been found or cited. 

The case of Ricord v. Bettenham, 3 Bur- 
rows, 1734, was an action on a ransom bill. 
In this the authority of the last case, and 
the principles on which it rested, were fully 
recognized; and although the action was al- 
lowed, it was admitted to be an exception 
to the general rule, and sustained exclusive- 
ly on the ground that in the single instance 
of ransom bills it was the practice of some 
other European nations. There are two oth- 
er cases on ransom bills reported in Doug. 
641, 649, note; Cornu v. Blackburne; and 
Anthon v. Fisher. These refer to the last 
ease of Ricord ff. Bettenham, and recognize 
these suits on ransom bills, as founded on a 
solitary exception to the general disability 
of an alien to sue, if resident abroad. These 
cases were prior to the statutes of 22 Geo. 
III., which put an end to suits on ransom 
Mils. • 

The next is that of Daubigny v. Davallon 
(in the exchequer) Anstr. 462. This was a 
bill for the discovery of goods received by 
the defendants as agents for the plaintiffs, 
stating the discovery to be necessary for sup- 
porting actions at law, intended to be 
brought by the plaintiffs for the value of the 
goods. The defendants pleaded, in sub- 
stance, that the plaintiffs were alien enemies, 
resident in France, and relied on the very 
cases I have cited from Strange, Lord Ray- 
mond and Douglass. It was decided that 
the plea was suflacient, and McDonald, chief 
baron, in delivering the opinion of the court, 
after stating that alien friends may institute 
suits, and the particular circumstances un- 
der which even alien enemies may sue, says; 
"But this claim to the protection of our 
courts does not apply to those aliens who ad- 
here to the king's enemies. They seem upon 
every principle to be incapacitated from su- 
ing either at law or in equity. The disabili- 
ty to sue is personal It takes away from 
• the king's enemies the benefit of his courts, 
whether for the purpose of immediate relief, 
or to give assistance in obtaining that re- 
lief elsewhere." I would ask the attention 
of the counsel for the claimants to this deei- 
"^ sion. It is singularly applicable to the pe- 
culiar features of their case, and to the na- 
ture of the proceeding here: aliens adhering 



to the king's enemies shall derive no benefits 
through his courts. . 

After such decisive authorities, it must be 
unnecessary to multiply them. They are too 
numerous to admit of a minute examination, 
and I shall only refer to a few others, which 
prove incontestably that an alien enemy, 
commorant in his own country, cannot sue 
in the courts of the other. Sparenburgh v. 
Bannatyne (1797) 1 Bos. & P. 1G3; M'ConneU ' 
V. Hector (1802), 3 Bos. & P. 113; Le Bret v. 
Papillon (1804) 4 East, 502; De Luneville v. 
Phillips (1806) 2 Bos. & P. [N. S.] 97. And 
this surely is all that is necessary to estab- 
lish; for if neither of two belligerents can 
sue the other, how is either to be sued? To 
prove that neither can sue, is all that can be 
proved. 

But Beswicke & Son proceed by an agent, 
and I shall cite one other authority to show, 
that in the common law coui-ts they derive 
no advantage from that circumstance. The 
case to which I allude is that of Brandon v. 
Nesbitt, 6 Dum & E. [Term R.] 23. It was 
an action on a policy of insurance, effected 
by the plaintiff on account of alien enemies 
resident in France, and who were indebted 
to him, the plaintiff, a British subject, in a 
sum exceeding the amount of the policy, and 
he intended to reimburse himself in part by 
a reeoveiy in this suit. Lord Kenyon de- 
cided, that an action would not lie, either by 
or in favor of an alien enemy, under such 
circumstances. That what he could not do 
directly he should not do indirectly. This is 
precisely the case here, and brings the com- 
mon law authorities directly to the point, 
before the court. The case of Bristow v. 
Towers, Id. 35, is similar in principle. Hav- 
ing, as I think, suflSlciently ascertained that 
alien enemies, commorant in their own coun- 
try, cannot sue in the common law courts, it 
is proper to examine what are the principles 
and practice adopted by courts proceeding 
according to the law of nations and of war. 

The first authority to which I shall refer, 
in pursuing this inquiry, is Bynkershoeck. 
For of all writers on public and genei-al law, 
he is the most lucid and satisfactory, on the 
particular subjects of which he treats. In the 
2oth chapter of his treatise on the Law of 
War, at the head of the 8th section, the 
learned translator lays it down, as the clear 
and indubitable result of his author's rea- 
soning, "that one who resides in an enemy's 
country, under a safe conduct from the sov- 
ereign, may sue and be sued." This is the 
principle adopted by the common law courts. 
In the 7th chapter of this treatise will be 
found what the author considers, in this re- 
spect, the disabilities of alien enemies not 
thus in the country. In order to meet the 
remarks which were made upon it, I will 
state it with some precision. The author 
says, "that except in the case where there is 
a mutual commerce permitted by both bel- 
ligerents, an alien enemy has no persona 
standi in judicio." This phrase is rendered, 
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by tlie learned translator, "no rigM to be 
heard as plaintiff in courts of justice," and 
this explanation is relied on to support the 
rights of the claimants to be heard. It is 
extremely doubtful, I think, -whether this be 
a just exposition of these -words; but it is 
perfectly immaterial whether it be or not. 
Admit, for a moment, that by these -words, 
the author means to say, that an alien enemy 
"cannot be heard as plaintiff in a court of 
justice;" and admit, also, all that was said 
by the counsel, that the present claimants 
must be considered, not as plaintiffs, but 
defendants; that in common law language, 
they are not suing, but sued; and how does 
it aid them? It is very obvious, that this 
mysterious sentence is but part of the law 
which Bynkershoeek means to state. It is 
but part of what he does state on the sub- 
ject He here says, that an alien enemy can 
have "no persona standi in judicio," "can- 
not be heard as plaintiff in courts of justice." 
And in the next section he proceeds — "more- 
over, if you do not permit your enemy to 
bring actions, neither can you, with justice, 
suffer them to be brought against your ene- 
my;" and then goes on to reprobate, in very 
decisive language, a different course which 
had once been permitted by the Dutch gov- 
ernment—so that the explanation of the 
learned translator may be permitted to re- 
main as altogether harmless, and not at all 
at variance with the general law established 
by the context; which indubitably is, that 
the subject of one belligerent cannot have 
a legal personal standing in the courts of 
the other. He cannot appear or be heard in 
them, except in the cases which have been 
mentioned. He is totally ex lex. In the 
language of one of the English authorities, 
"he cannot have the benefit of the king's 
courts." Adopting this as the law, it be- 
comes immaterial to inquire, whether the 
claimants must be viewed as plaintiffs or de- 
fendants; whether the proceeding is by, or 
against them. But surely they are not in 
the situation of ordinaiy defendants. In 
the first place, they are not brought here by 
any compulsory process. They appear here 
voluntarily, to assert and prosecute a right, 
not to defend property, which is demanded 
of them and in -their possession, but to de- 
mand and recover property, the possession 
of which they have lost— not to resist an in- 
jury threatened, but to daim a benefit al- 
leged to be withheld. And this is precisely 
what even the most doubtful authorities say 
they shall not be permitted to do. 

Sir William Scott, whOj when his opinions 
are not influenced by the executive authority, 
or by the peculiar ^tuation and policy of his 
nation, is great and high authority, has 
adopted these principles in their whole ex- 
tent "In time of war," he says, "there is a 
total inability to sustain a contract, by an 
appeal to the tribimals of the one country, on 
the part of the subjects of the other. In the 
laws of almost every country, the character 
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of alien enemy carries with it a disability to 
sue, or to sustain, in the language of the 
civilians, a 'persona standi m judicio.' Tlie 
peculiar law of our own country, applies this 
principle with great rigor. The same princi- 
ple is received in our courts of the law of 
nations; they are so far British courts, that 
no man can sue therein, who is a subject of 
the enemy, unless \mder particular circum- 
stances, that pro hac vice discharge him 
from the character of enemy." The same 
principle then is received in the admiralty 
and common law courts; and nothing more 
is requisite than to conform its application to 
the nature of the subject in controversy, and 
to the proceedings of the respective counts. 
The proceedings in one are in personam, in 
-the other in rem. If in the one, the benefit 
of enforcing a personal contract is withheld, 
so in the other must be withheld the benefit 
of claiming and demanding the thing or prop- 
erty in dispute. In the one, he shall not be 
entitled to a proceeding, by means of which 
he may recover the value of the property he 
pursues, nor in the other the property itself. 
Sir William Scott has not only recognized 
these principles in theory, but has evident- 
ly adopted them in practice. Wherever the 
character of the claimant, or the property 
seemed at all tinctured with hostility, the 
claim has either been rejected, or the proper- 
ty condemned. The grounds on which the 
cases of The Walsingham Packet [2 0. Rob. 
Adm. 78], that of The Juffrouw Louisa Mar- 
garetha [1 Bos. & P. 349, note], and others, 
referred to in -the case of The Hoop [1 G. Rob. 
Adm. 198], were decided, although not pre- 
cisely to this point, have their origin in the 
same principle. But I think the case of The 
Two Brothers, 1 0. Rob. Adm, 134, is very 
conclusive. It appears from that case, that 
even where property Is captured within the 
limits of a neutral country, the original own- 
ers cannot claim it in the courts of the coun- 
try at war with theirs.- Their relief must be 
obtained through the neutral government of 
the violated territory. The property being 
hostile, as between the captors and owners 
was liable to capture, unless saved by the 
situation in which it was placed. If so, the 
government exercising jmrisdiction over the 
place where it was taken, must do justice to 
the party whom it has permitted to be in- 
jured. That is the only way In which he can 
obtain it This principle is certainly incon- 
testable, and will presently receive an appli- 
cation to this case. 

Two recent cases have been referred to by 
the counsel for the claimants, as authorizing 
the reception of this claim; The Hoop (de- 
cided at doctor's commons by Sir William 
Scott) [supra], and The Zodiack [1 Stew. Vice 
Adm. 333], in the vice-admiralty court, at 
Halifax. But on examining these cases, they 
will be found to be wholly unconnected in 
principle with this. The objection to this 
claim is, that it is offered by and on behalf 
of an enemy, who neither by municipal nor 
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general law, has a right to appear in our 
courts. But the moment he is divested even 
temporarily of his hostile character, he is 
restored to this right. He can he thus ex- 
onerated from the character of an enemy, 
either by an express act of the sovereign 
power of our own country, or ty being placed 
in a situation where the law of nations inter- 
dicts all acts of hostility from being committed 
by or against him. This was precisely the situ- 
ation of The Hoop [supra] and The Zodiaek. 
The owners of the first were completely ex- 
onerated from the character and consequen- 
ces of hostility, by a license from the British 
government, which, as to that government, 
legalized the transaction in which they wei'e 
concerned, and quo ad that, rendered them 
friends. In everything that related to it, 
they were in the situation of neutrals at 
leasL They had an undoubted right, there- 
fore, to be heard in the courts of England 
on every question connected with that voy- 
age. In their character of authorized and 
permitted traders, they were in a capacity 
to claim, and therefore to receive restitution. 
This is a very clear case. Show a license 
from this government to Messrs. Beswicke & 
Son to import these goods, and there is an 
end to the question. They shall not only be 
permitted to claim, but they shall have resti- 
tution. 

The case of The Zodiack is equally clear. 
She was captured by a British cartel schoon- 
er, which was interdicted expressly by her 
own government, and by the law of nations, 
from committing any act of hostility dur- 
ing the voyage in which she was so employ- 
ed as a cartel. Every hostile act, therefore, 
on her part was a violation of the faith of 
her own government, and of universal law. 
Every capture by her was illegal and void 
ab initio. She was not, during that voyage, 
the enemy of the American vessel; neither 
could capture the other. If the cartel had 
been brought in here as a prize, she must 
have been restored instantly, on the ground 
that she was divested of her hostile charac- 
ter by the flag she bore. The American ves- 
sel could not be captured by her, therefore, 
as an enemy. The faith of the government 
was pledged, that her cartels should comply 
with the usages of war, which require that 
they shall make no captures, and if they do, 
that they shall be restored. It is admitted in 
the case of The Zodiack, that the claim is re- 
ceived and restitution awarded, by reason of 
its own peculiarity. It is an exception to the 
general laws and rules of war, and cannot 
be adjudged on general principles. I shall 
not quote Chitty's Law of Nations as an au- 
thority. It contains nothing original or new- 
It is but a hasty and imperfect collection of 
authorities as to modern usages and practice, 
chiefly taken from Sir William Scott's deci- 
sions. All he says on the question before us, 
is a literal extract from the judgment in the 
case of The Hoop. The examination I have 
given this question, leaves no doubt in my 



mind, that Beswicke & Son, being alien en- 
emies, eommorant in the enemy country, can- 
not be heard in this court, and that the claim 
interposed by William Falconer in their be- 
half, must be rejected. 
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JOHNSON V. TOMPKINS et aL 

[1 Baldw. 571.] i 

Circuit Court, E. D. Pennsylvania. April Term, 
1833. 

Evidence — Slavekt — Bill of Sale op Slave — 
Bight to Pdbsue Absconding Slave — Combi- 
nation OF Several to Commit a Trespass — Li- 
ability—False Imprisonment. 

1. On a question of slavery or freedom, the 
same rules of evidence prevail as in other cases 
concerning the right to property. 

[Cited in Groves v. Slaughter, 15 Pet. (40 U. 
S.) 512; U. S. V. Morris, Case No. 15,815.] 

2. A bill of sale is not necessary to pass the 
right to a slave. 

3. A citizen of another state, from whom his 
slave absconds into this state, may pursue and 
take him without warrant, and use as much 
force as is necessary to carry him back to his 
residence. 

[Cited in Muller's Case, Case No. 9,913.] 
[Cited in Day v. Townsend, 70 Iowa, 540, 30 
N. W. 753.] 

4. Such slave may he arrested on a Sunday, 
in the night time, and in the house of another, if 
no breach of the peace is committed. 

[Cited in U. S. v. Stevens, 16 Fed. 105.] 
[Cited in Turner v. Wilson, 49 Ind. 586.] 

5. This right of the master results from his 
ownership and right to the custody and services 
of the slave by the common law, and the elev- 
enth section of the abolition act of 1780, and oth- 
er laws of this state. It is the same right by 
which bail may arrest their principal in another 
state. 

6. The constitution and laws of the United 
States do not confer, but secure this right to re- 
claim fugitive slaves, against state legislation. 

[Cited in Re McDonald, Case No. 8,751; Os- 
born V. Nicholson, Id. 10,595.] 

7. It is no offence against the laws of this 
state, for a master to take his absconding slave 
to the state from which he absconded, the of- 
fence consists only in taking a free person by 
force under the act of 1820, or the act of 1788. 

[Cited in Driskill v. Parrish, Case No. 4,089.] 

8. No person has a right to oppose the master 
in reclaiming his slave, or to demand proof of 
property. A judge or magistrate cannot order 
his arrest or detention, without oath, warrant, 
and probable cause. 

9. The master may use force in repelling such 
opposition, or the execution of such order, and 
the officer who gives such order, and all concern- 
ed in its execution, are trespassers. 

10. The act of assembly does not require no- 
tice to be given to a justice of the peace, for acts 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice!] 
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done in violation of the constitution, or where 
he has no jurisdiction. 

11. Where two or more persons agree to com- 
mit, or unite in the commission of an unlawtui 
act' each who is present, or advises, consents, or 
in any way aids, assists, or consents to the act, 
is liable in trespass. 

[Cited in Bright v. Patton, 5 D. O. 53o.J . 

12. It is false imprisonment to detain another 
by threats of violence to his person, or deprive 
him of the freedom of going where he will by 
the well grounded apprehension of personal dan- 
ger, though no assault is committed. ^ 

[Cited in Marshall v. Heller, 55 Wis. 394, 13 
N. W. 236.] 

This was an action of trespass vi et armis, 
false imprisonment, etc. The following is a 
brief outline of the circumstances. Some 
time previous to the month of October, 1822, 
negro Jack, a slave, the property of the 
plaintiff, absconded from his master, residing 
near Princeton, New Jersey, fled to the coun- 
ty of Montgomery, in Pennsylvania, in the 
neighbourhood of Hatborough, commonly call- 
ed the Billet, and there was hired by the 
defendants, John and Isachar Kenderdine. 
On Sunday morning, the 20th of October 
1822, the plaintiff, with his brother, Ralph 
Johnson, and his friends, Messrs. Witbing- 
ton and Skilmore, left Princeton, crossed the 
Delaware, and about an bour before sunset 
arrived at the Billet, for the purpose of 
securing and taking up Jack as a runaway 
slave. They put up at the best known tav- 
ern in the village, then kept by Mr. Mar- 
pies. Upon ascertaining where Jack was, 
they left theii' great coats and umbrellas at 
Marples, and proceeded to the residence of 
the defendant, John Kenderdine, who lived 
about four miles from the Billet They pre- 
viously ordered their supper to be ready on 
their return, and mentioned to Marples (the 
landlord) the object of theur visit, and what 
they were about to do. About dusk they 
arrived at Kenderdine's, there was sickness 
in the family, and the male members of the 
family were from home. Three of the four 
Jersey party left the wagon in the road, and 
went to the kitchen of the mansionhouse and 
knocked at the door. .They were told to 
walk In, when one of tbem said an accident 
had happened to their wagon, and they wish- 
ed help. In an instant Jack was recognised, 
they then said that no accident had happen- 
ed, but that they used this precaution to se- 
cure him. Jack agreed to go at once. He 
was placed in the wagon with fetters, and 
upon returning to the house, and making an 
ineffectual attempt to obtain Jack's clothes, 
the party proceeded to return to the Billet. 
There was contradictory testimony as to cer- 
tain threats, alleged to have been made in 
and on the road by the associates of the 
plaintiff, but it was proved that tbey de- 
clared that if they would go with them to 
the Billet, they would satisfy Isachar Ken- 
derdine. that they had the right to take Jack. 
Before they started, Isachar Kenderdine had 
arrived at his brother John's house, and de- 
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manded their authority to take Jack. The 
taking was conducted so quietly that it was 
not heard in the sick room up stairs. Be- 
fore the party had got back to the Billet, 
they were overtaken by John and Isachar 
Kenderdine, and a large assemblage of per- 
sons, who had been collected; were attacked 
with stones and clubs; the plaintiflE received 
a blow, which produced a contusion on the 
side of the head, and the physician pro- 
nounced it a serious wound. When they ar- 
rived at the Billet they were surrounded by 
a mob of forty or fifty persons, and were 
compelled to go at once to Judge M'Neil, an 
associate judge of Montgomery county, to 
prove their property. The plaintiff being 
very weak, begged to stay till morning. This 
was refused, and the plaintiff and one of his 
associates rode in their wagon, and the other 
two walked to the residence of the judge. 
Among the crowd were the defendant, 
Tompkins, a justice of the peace, and the 
constable Silas Boney, who was at that time 
only a spectator. When they arrived at the 
residence of Judge M'Neil, a partial hearing 
took place, and the judge recommended a 
further hearing as to the slavery of Jadi, 
and that in the mean time Justice Tompkins 
should commit Jade to jail, and bind over the 
plaintiff and his associates to prosecute his 
claim. John and Isachar Kenderdine went 
to Justice Tompkins, and entered security in 
800 dollars for the appearance of Jadi to an- 
swer to the claim of bis master. The con- 
stable and the mob then conducted the Jer- 
sey party badi: to the tavern, and kept them 
in custody till tbe next day. 

The defendant gave in evidence that Judge 
M'Neil, had directed John Kenderdine to 
bring the plaintiff and his party before him, 
by force, if they resisted, but Judge M'Neil 
stated that he meant legal force, and when 
they were before him, seeing a justice of tbe 
peace (Tompkins), and the constable (Roney), 
in company, he believed they were brought » 
before him by legal authority. During the 
night, Withington escaped and came to the 
city, and it was supposed gave information 
to the friends of the plaintiff of his deten- 
tion; the remaining three were treated with 
great severity, being refused even a bed. 
Before daylight on Monday morning, a com- 
promise was agreed to by all the parties who 
were present, the plaintiff offered to manu- 
mit Jack and pay the expenses. A message 
was despatched to John Kenderdine to ob- 
tain his consent, but he peremptorily refused, 
declaring they should be prosecuted. On 
Monday morning the three Jerseymen were 
taken before Justice Tompkins, and security 
in 6,000 dollars was required of them to an- 
swer the charge of kidnapping. The plain- 
tiff and his party not being able at that time 
to give the security, the justice was proceed- 
ing to write a commitment, when the con- 
stable interposed and said he would be se- 
curity for their appearance on the next day. 
They were accordingly conducted bade to 
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Marples's tavern, and remained there under 
custody tDl the next day, Tuesday. During 
the second night, John Kenderdine and eight 
or ten of his friends, came to the tavern, and 
insisted upon talcing charge of the prisoners; 
some of the party behaved with gx-eat rude- 
ness. The constable remonstrated, but they 
persisted, and he withdrew from the charge. 
On Tuesday the friends of the Jersey party 
arrived from Newtown, in Bucks county, 
and the city of Philadelphia, and they en- 
tered into security in 2,000 dollars, respec- 
tively, and one security in the like sum to 
appear at the next court of quarter sessions, 
to answer the charge of kidnapping. John 
and Isachar Kenderdine were bound over to 
testify against them. The grand jury ex- 
amined the witnesses for the prosecution, 
and returned a true bill. At the trial at Nor- 
ristown, Montgomery county, before the pettit 
jury, great excitement against Johnson and 
his co-defendant, prevailed.- A subscription 
was made to employ additional counsel to 
aid the attorney-general in conducting the 
prosecution; after a long and arduous trial, 
the defendants were acquitted, and negro 
Jack was delivered up to his master, Caleb 
Johnson, the present plaintiff, by order of 
Judge Jones, one of the judges of the court 
of common pleas of Montgomery county. 

There never was any authority in writing, 
either warrant or commitment, to detain the 
Jersey party; there never was 'any hearing, 
on oath or affirmation, nor was there any 
complaint made on oath or affirmation before 
Judge M'Neil or Justice Tompkins on Mon- 
day; the evidence was contradictory wheth- 
er any complaint on oath or affirmation was 
made before Justice Tompkins on Tuesday. 
On the present trial there was no dispute 
that Jack was a slave, since his restoration 
to his master he had manumitted him. Jack 
was now living near to his master, in the vi- 
cinity of Princeton, and had attended the 
last court as a witness for the plaintiff, when 
the trial was postponed. Caleb Johnson, the 
plaintiff, was a farmer of considerable wealth 
and unexceptionable character, it appeared 
also that the defendants were men of mod- 
erate property, also of a fair charaetei-, and 
highly respectable members of the society of 
friends. 

J, Randall and Mr. Kitterc, for plaintiff. 

Jack is admitted to have been the slave of 
the plaintiff, who had by the constitution of 
the United States, and the act of February, 
1793 (1 Story's Laws, 285 [1 Stat. 302]), a 
perfect right to take his slave within this 
state, at any time he pleased, to use any 
force necessary for the purpose, to detain 
him a reasonable time before taking him to 
any magistrate, and to select any one before 
he would bring him ([Respublica v. Richards] 
2 Dall. [2 U. S.] 225; Hill v. Low [Case No. 
G,494]), they also referred to a manuscript 
opinion of Judge Peters in that ease. This 
right of the master cannot be restrained or 
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qualified by state laws, or be obstructed by 
state officers, nor is the right of property to 
be decided by the laws of the state to which 
the slave absconds. In New Jersey every 
coloured person is presumed to be a slave, 
till the contrary is proved. 2 Halst. [7 N. J. 
Law] 258. It is no justification of defend- 
ants, that the slave was arrested on Sunday, 
the master had a right to do it on that day, 
on the same principle that bail may take his 
principal on Sunday. 6 Mod. 231. The acts 
done by the defendants were in law an arrest 
and imprisonment, though the person of the 
plaintiff might not have been touched (2 
Saund. PI. & Ev. 520; Ryan & M. 321; 21 
E. C. L, 449), and eveiT person present and 
consenting to what was done is equally liable 
with those who did the act If a felony had 
been committed, the plaintiff was liable to 
arrest without a warrant, but the party ar- 
resting does it at his peril, and if the party 
arrested is not guilty, he may recover dam- 
ages; here there is no pretence of guilt, and 
the case is not within the act of 1820, which 
will be confined to force or fi-aud used on a 
freeman, according to the opinion of the su- 
preme court on a similar law. Respublica 
V. Richards, 2 Dall. [2 U. SJ 226. 

Mr. Rawle, Jr., and Mr. Sergeant, for de- 
fendants. 

As plaintiff claims his rights by law, he 
must obey it, and a master has no right to 
pursue his fugitive slave into the house of 
another (Lane v. Mason [unreported], before 
Judge Peters); nor to arrest him on Sunday, 
as no wx-it or process can be served on that 
day (Purd. Dig. 850); and when he arrests 
him, he is bound to take him before a ma- 
gistrate, in order to procure a warrant for 
his removal, pursuant to the act of congress. 
No force can be used but in taking the slave 
to the magistrate, or removing him out of 
the state after a warrant is obtained, and if 
the master does not follow the act of con- 
gress, he becomes answerable to the laws of 
the state punishing kidnapping, which, by 
the act of 1820, consists in taking any col- 
oured person out of the state by force, un- 
less done according to the provisions of that 
law. Purd. Dig. 652. By the law of Penn- 
sylvania, every person, black or white, is 
presumed to be free till the contrary- is 
proved. The plaintiff brought himself with- 
in the penal provisions of the act of 1820, 
if he did not immediately, on the arrest of 
Jack, prove his property in him, and procure 
a warrant from a judge or magistrate; the 
offence is a felony, and he became liable to 
an arrest by any person who saw him in the 
act of removing Jack from the state without 
a warrant. A warrant may issue on reason- 
able suspicion of a felony being committed. 
1 Selw. N. P. 126; 6 Bac. Abr. 572-574; 
Moore, 408. The constable had a right to 
detain the plaintiff for examination (1 Hale, 
P. O. 585, 586), and any bystander who saw 
the act committed had a right to demand the 
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authority by whicli an act whicli was prima 
facie a felony by tlie law of the state, was 
committed. The. defendants did no more 
than they had a right to do, the person of the 
plaintiff was not violated, none of them 
touched, him, and words alone are neither an 
arrest, an assault, or imprisonment; there 
must he a touch, or physical restraint. Bull. 
N. P. 22; 2 Selw. N. P. 113; 1 Salt. 79; 6 
Mod. 173; 4 Johns. 32; 5 Bos. & P. 211. 
This action cannot be supported against Mr. 
Tomptins, who is a justice of the peace, and 
cannot be sued for any act done by virtue of 
his office, unless the notice prescribed by the 
act of assembly is previously given, which 
has not been done. Purd. Dig. 492; 1 Smith's 
Laws, 364. 365. 

BALDWIN, Circuit Justice (charging 
jury). The facts of this case are not com- 
plicated, nor is there much contest about 
those which are material to its decision; 
the questions of law however are of the last 
importance, involving the rights of property 
and the personal rights of the citizens of 
this and other states, to an extent which 
calls for a plain expression of our opinion, 
in order to have the law finally settled by 
the supreme court, on the interesting sub- 
jects now before us. 

On a question of slavery or freedom, the 
right is to be established by the same rules 
of evidence as in other contests about the 
right to property,— [Queen v. Hepburn] 7 
Granch [11 U. S.] 295,— quiet and.undis- 
.turbed possession is evidence of ownership, 
and cannot be disturbed by any one who 
has not the right of property, and the bur- 
then of its proof rests on the one who is 
not in possession. In this case the proof of 
Jack being the slave of the plaintiff, is full, 
clear, and uncontradicted; Jack admitted 
that he was a slave till thurty years of age, 
when he alleges he was entitled to his free- 
dom by the will of a former master; this 
assertion is wholly unsupported by proof, 
and contradicted by the will in evidence be- 
fore you. Were this a trial between Jack 
and the plaintiff on a question of freedom, 
there could be no doubt on the evidence be- 
fore you, a bill of sale is not necessary to 
show the property to- be in the plaintiff, it 
may be proved by parol evidence, or inferred 
from long possession. [Pirate v. Dalby] 1 
Dall, [1 U. S.] 169. The ownership of Jack 
being thus clearly made out, he must be 
deemed to be the property of Iklr. Johnson, 
over which he has the same control as over 
Jiiis land or Iiis goods. It is not permitted 
to you or us to indulge our feelings of ab- 
sti-act right on these subjects; the law of 
the land recognises the right of one man to 
hold another in bondage, and that right must 
be protected from violation, although its ex- 
istence is abhorrent to all our ideas of nat- 
ural right and justice. 

As a consequence of this right of property, 
the owner may keep possession of his slave; 
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If he absconds, he may retake him by pur- 
suit into another state, and may bhid or se- 
cure him in any other way, to prevent his 
second escape,- he may arrest him by the use 
of as much force as is necessary to effect 
his reclamation; he may enter peaceably on 
the property or into the house of another, 
taking care to commit no breach of the peace 
against third persons. But it is no breach 
of the peace to use as much force or coercion 
towards the fugitive as suffices for his secu- 
rity, as without such force no slave could 
be re-taken, without his consent. The mas- 
ter may also use every art, device or strate- 
gem to decoy the slave into his power; odious 
as tliese terms may be in their applicMion to 
an unlawful act, they ought to be consid- 
ered as far otherwise when used for a law- 
ful and justifiable p\n:pose. It is every day's 
practice to detect counterfeiters, and those 
who pass counterfeit money, by employing 
persons to purchase it from them; it is nec- 
essary for the purpose of public justice that 
such and similar means should be resorted 
to, or criminals would escape detection; they 
are neither immoral nor illegal. This right of 
a master to arrest his fugitive slave, is not a 
solitary case in the law; it may be exer- 
cised towards a fugitive apprentice or re- 
demptioner, to the same extent, and is done 
daily without producing any excitement; an 
apprentice is a servant, a slave is no more; 
though his servitude is for life, the natm*e of 
it is the same as apprenticeship or by re- 
demption, which, though terminated by time, 
is, during its continuance, as severe a servi- 
tude as that for life. Of the same nature 
is the right of a parent to the services of his 
minor children, which gives the custody of 
their persons. So where a man enters spe- 
cial bail for the appearance of a defendant 
in a civil action, he may seize his person at 
his pleasure, and commit him to prison, or if 
the principal escapes, the bail may pm-sue 
him to another state, arrest and bring him 
back, by the use of aU necessary force and 
means of preventing an escape. The lawful 
exercise of this authority in such cases is 
calculated to excite no ^^mpathy; the law 
takes its course in peace, and unnoticed, yet 
it is the same power, and used in the same 
manner, as by a master over his slave. Had 
Jack been the apprentice of Mr. Johnson, or 
had he been the special bail of Jack, he 
would have the same right to re-take him as 
he had by being his owner for life; the right 
in each case is from the same source, the law 
of the land. If the enforcement of the right 
excites more feeling in one case than the 
other, it is not from the manner in which 
it is done, but the nature of the right which 
is enforced; property in a human being for 
life. If this is unjust and oppressive, the 
sin is on the heads of the makers of laws 
which tolerate slavery, or in those who have 
the power, in not repealing them; to visit it 
on those who have honestly acquired, and 
lawfully hold property, under the guarantee 
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and protection of tlie laws, is the worst of 
all oppression, and tlie rankest injustice to- 
wards our fellow-men. It is the indulgence 
of a spirit of persecution against our neigh- 
hours, for no offence against society or its 
laws; for no infringement of the rights of 
•others, but simply for the assertion of their 
own in a lawful manner. If this spirit per- 
vades the country; if public opinion is suf- 
fered to prostrate the laws which protect 
one species of property, those who lead the 
crusade against slavery may, at no distant 
day, find a new one directed against their 
lands, their stores and their debts; if a mas- 
ter cannot retain the custody of his slave, 
apprentice, or redemptiona-, a parent must 
give up the guardianship of his children, bail 
have no hold on their principal, the creditor 
cannot arrest his debtor by lawful means, 
and he who keeps the rightful owner of 
lands or chattels out of possession, will be 
protected in his trespasses. 

When the law ceases to be the test of 
right and remedy; when individuals under- 
take to be its administrators by rules of their 
own adoption, the bands of society are 
broken as efCectually by the severance of 
one link from the chain of justice, which 
binds man to the laws, as if the whole was 
dissolved. The more specious and seductive 
the pretexts are under which the law is vio- 
lated, the greater ought to be the vigilance of 
courts and juries in then: detection; public 
opinion is a secmrity against acts of open 
and avowed infringements of acknowledged 
rights; from such combinations there is no 
danger; they will fall by their own violence, 
as the blast expends its force by its own 
fury. The only permanent danger is in the 
indulgence of the humane and benevolent 
feelings of our nature, at what we feel to be 
acts of oppression towards human beings en- 
dowed with the same qualities and attri- 
butes as ourselves, and brought into being 
by the same power which created us all; 
without reflecting that in suffering these feel- 
ings to come into action against rights se- 
cured by the laws, we forget the first duty 
of citizens of a government of laws; obedi- 
ence to its ordinances. The opinion of Judge 
Washington, in Hill v. Low [Case No. 6,494], 
meets our entire concurrence. "That if a 
man should honestly believe that the person 
claimed as a fugitive did not in fact owe 
service to the claimant, he could not in his 
defence allege ignorance of the law, and that 
such matters were unfit for the inquiry of 
the jury. That it was sufficient to bring the 
defendant within the provisions of the law, 
if having notice either by the verbal decla- 
rations of those who had the fugitive in cus- 
tody, or were attemptmg to seize him; or 
by circumstances brought home to the de- 
fendant, that the person arrested was a fu- 
gitive or was arrested as such." The case 
must be decided by the facts in evidence, 
and will not be influenced by the defendant's 
belief or knowledge of them in any other way 
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than in mitigation of damages, if you are sat- 
isfied that they were reaUy ignorant of Jack's 
situation, and they believed him free. 

Their interference was purely voluntary. 
The first inquiry then is, was it justifiable? 
The slave was arrested on Sunday, it is true, 
but no law prohibits a man from protecting 
or reclaiming his property on that day, 5 
Serg. & R. 301, Working on Sunday is no 
breach of the peace (1 Serg & R. 350) when 
done without noise or disorder. A justice 
of the peace has no right to enter on the land 
of another on Sunday for the purpose of ob- 
taining evidence of a breach of the Sabbath 
against the will of another. He ought to 
summon the offenders the nest day, and pro- 
ceed against them in the usual manner. Id. 
351. If the service of process on Sunday 
was illegal, except for a breach of the peace 
or felony, the defendants could not arrest or 
detain the Jersey party without process or 
legal authority for any other cause. The 
slave, it seems, was seized in the twilight or 
night, but that did not justify the interfer- 
ence of the defendant to rescue him, or ob- 
struct the plaintiff in removing him; the 
putting of irons upon him Is of itself no 
justification of the infliction of any violence 
upon the plamtiff. If it was an act of un- 
necessary severity, it would be a circum- 
stance for which you would make a proper 
allowance in assessing damages, as one 
which would mitigate the conduct of the de- 
fendants, by the excitement which it would 
be apt to produce. 

If you believe the evidence, the plaintifE 
has established his right to arrest Jadi; proof 
of his slavery and owing service to him ab- 
solves him from the risk he ran in seizing 
him; but the same fact which absolves him 
makes the defendants liable, If they have 
done any act not warranted by law by 
which the plaintiff has suffered an injui-y. 
It is contended that they had a right to ar- 
rest the plaintiff and his party when in the 
act of committing, attempting to commit a 
felony, or doing an act which might amount 
to a felony, and prevent Its commission there- 
by; and such is undoubtedly the law. There 
raay be an arrest without warrant by a pub- 
lic officer, or a private person, who sees an- 
other commit a felony; or if a felony is 
known to have been committed, the person 
committing it may be pursued and arrested; 
and when there is only probable cause of 
suspicion a private person may, without war- 
rant, at his peril make an arrest. 6 Bin. 
318, 319. A constable may arrest without 
warrant for a breach of the peace hi his' 
presence, and commit the offender to jail for 
safe keeping, so may a private person for 
felony, or on an affray which has taken 
place in his presence, or where an arrest is 
made on suspicion. 8 Serg, & R. 49, 50. 
Such is the law of Pennsylvania, which 
secures the peace of the public, but the law 
does not stop here; It does not leave the 
citizen at the mercy of peace officei-s or in- 
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dividuals; they make the arrest at their 
peril; in the emphatic language of the lato 
Chief Justice Tilghman: "I say at his peril, 
for nothing short of proving the felony -will 
justify the arrest" (6 Bin. 319); and the pres- 
ent chief justice, in declaring the right of 
the constable to arrest in such case says: 
"There is no danger to the liberty of the 
citizen in this, for if the arrest and deten- 
tion be improper, the prisoner can Have in- 
stant redress by the writ of habeas corpus, 
and the constable may be punished by indict- 
ment, or subject to damages in an action of 
trespass." 8 Serg. & R. 30. The law is the 
same as to the plaintiff. At the common law 
a master had a right to take up his runaway 
servant, and for this, as for any other law- 
ful pux-pose, might enter peaceably into any 
house, unless forbidden by the owner. Any 
person with authority from the master might 
do the same. The domestic authority of 
masters and parents must be supported, as 
essential to the peace of society, and con- 
tributing to a due subordination to the au- 
thority of government (Addison, 325), the 
acts of assembly do not give, but only en- 
force this right If the person arrested is 
not a servant or slave, or the person making 
the arrest has not the authority of the mas- 
ter for so doing, he is in either case liable 
for the illegal arrest. 

You will therefore consider the law as set- 
tled, that where an arrest is made without a 
waa-rant from a proper officer, the person 
making the arrest is liable in damages to the 
party arrested, if he is innocent of the offence 
with whicx. he is charged, and for which 
he has been arrested, though the person 
arresting may have honestly believed the 
other guilty; though there was grovmd for 
suspicion, or probable cause for the arrest, 
he is liable to an action for the arrest, un- 
less actual guilt appears. These circumstances 
will weigh with a jmT in reducing dam- 
ages, but as the arrest turns out to be 
iUegal, it cannot be justified; the reason is 
obvious, though the public peace requires 
the speedy apprehension of offenders against 
the law, it does not authorize the imprison- 
ment of the innocent; from this rule there is 
no exception, where the arrest is without 
warrant If a lawful warrant is directed, 
to an officer, or a private person, and he doea 
not exceed or abuse the authority it confers, 
he is liable to no action, though the person 
who is described in the warrant, and arrests 
ed, is wholly innocent of the offence charged; 
this is also an incontestable principle of the 
law; so that while innocent men are pro- 
tected in their liberty against arrests, by 
officers or private persons, on their own au- 
thority, the latter are equally protected in 
the execution of lawful process. In the one 
case they act at the peril of the party arrest- 
ed being guilty, in the other the law ab- 
solves them from any responsibility. The 
law is the same if a constable seizes a per- 
son as a nmaway servant, by order of one 
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claiming to be his master, he is liable to an 
action if the person arrested is not his serv- 
ant; but if he apprehends him on a warrant 
from a magistrate no action lies against him. 
You will then apply these rules of law to 
the case before you, and inqmre whether the 
plaintiff, and those acting imder his author- 
ity, committed any felony or breach of peace,, 
in seizing, secm'ing, and carrying Jack to the 
house of Marples, in Hatborough. The rec- 
ord of their acquittal is conclusive evidence 
of their innocence of the offences charged in 
the indictment preferred against them at 
Norristown, either jointly or severally; you 
are boimd to consider them each and every 
one as not guilty of any of the matters char- 
ged as a felony or offence under the act of 
assembly of March, 1820, or the common law. 
independently of this acquittal, if Jack was 
the slave of the plaintiff, neither he nor the 
others of his party could be guilty of kid- 
napping, under that or any other law of the 
state. So long since as 1795, the supreme 
court unanimously decided that it was no 
offence, -under the seventh section of the act 
of March, 1788, for a master to arrest his 
slave forcibly, and carry him out of the 
state; that the law was intended, and only 
applied, to carrying a freeman out of the 
state into bondage. [Respublica v. Richards] 
2 Dall. [2 U. S.] 226. The law of 1820 (sec- 
tion 1), on which the plaintiff was prosecut- 
ed, was copied from the law of 1788, and 
must receive the same construction; its re- 
enaction, with the full knowledge which the 
legislature must be presumed to have had 
of its judicial exposition by the supreme- 
court, which had remained imquestioned for 
twenty-five years, without any alteration, is 
to be considered as not intended to alter, and 
as not altering the law on the subject The- 
rule thus established by the legislature and 
courts of the state, is the rule for our deci- 
sion, both by the thirty-fourth section of the- 
judiciary act, and the -uniform decisions of 
the supreme covrt of the United States; it 
need not, therefore, be regarded with any jeal- 
ousy, as opposed to the laws, policy or feel- 
ings of the state,or the people thereof; neither 
do we think it necessary to add any reasons 
to those given by Chief Justice M'Kean, 
Respublica v. Richards [supra], in the charge 
of the court to the jury. "The severity of the- 
punishment to be inflicted in case of a con- 
viction (a punishment the same, in its nature, 
as is inflicted for the most infamous crimes), 
ought certainly to induce the jury to delib- 
erate well, before they determine, that the 
act committed by the defendant constitutes 
the offence, which is the object of the law. 
The extravagant operation and extent of the 
doctrine on which the prosecution is main- 
tained, ought also to awaken the most seri- 
ous attention, for it has been contended, in 
effect, that should a traveller bring into this 
state a negro or mulatto slave; nay, should 
a tradesman of Pennsylvania have a negro- 
or mulatto indented servant, who being sent 
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on an errand, loiters away bis time in tip- 
pling, in debauchery, tbe master cannot for- 
cibly seize and carry the delinquent to an- 
other place, either beyond or within the ju- 
risdiction of Pennsylvania, without incurring 
the penalties of the act of assembly: if it is 
intended afterwards to keep and detain the 
negro or mulatto as a slave or servant Is 
it rational to conceive, that any legislative 
body would have destined for such an act 
so gi-ievous a punishment? Again: It has 
been alleged that the law has made no difiEer- 
ence, and therefore, that the court can make 
none, between a freeman and a slave, pro- 
vided the injured party is a negro or mulatto. 
But is it possible that any individual of com- 
mon sense, that any assemblage of enlight- 
ened men should so confound the nature of 
things, should so pervert the principle of 
jxistice, as to suppose, that it is as criminal 
for a master to carry ofiE his own slave witli 
the intent to. retain him in slavery, as for a 
stranger to carry off a freeman, with the in. 
tent to sell him into bondage? Can these ac- 
tions merit the same degi-ee of pimishment? 
It is evident however that such enormities 
are not imputable to the legislatm-e of Penn- 
sylvania. By the tenth section of the act 
for the gradual abolition of slavery (1 Dall. 
8il) persons merely sojourning in this state 
have a right to retain then* slaves for a term 
of six months, and the delegates in congress 
from other states, foreign ministei's and con- 
suls, enjoy that right as long as they con- 
tinue in their public characters; the suc- 
ceeding section likewise expressly provides 
that absconding slaves shall derive no ben- 
efit from the law, but that their masters shall 
have the same right and aid to demand, claim 
and take them away that they had before. 
This act of assembly, and particularly these 
provisions, are not repealed by the supple- 
mental act on which the prosecution is found- 
ed. Then we find that any traveller who 
comes into Pennsylvania upon a temporary 
excursion for business or amusement, may de- 
tain his slave for six months, and the pre- 
vious law (recognised by act of assembly 
during that term), authorize the master to 
apprehend the slave, and entitles him to the 
aid of the civil police to secure and carry him 
away. By a regulation of this kind the 
policy of our own system is reconciled with 
a due respect to the system of other states 
and countries, while an opposite construc- 
tion would render it impossible for any 
American or foreigner to pass with a slave 
through the territory of Pennsylvania. It 
has been said that the word slaves, or serv- 
ants, which are used in the other provisions 
of the supplemental act, being omitted in this 
section, it must be inferred that the legis- 
lature intended to protect the slave or serv- 
ant as well as the freeman from the outrage 
contemplated; but, in our opinion, that very 
omission shows the fallacy of such a con- 
struction, for if the legislature designed to 
protect freeman and not slaves, they could 
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not in any other way more effectually mani- 
fest their meaning. In short, the evil appre- 
hended was that of forcing a free negro or 
mulatto into another country and there tak- 
ing advantage of his colour to sell him as 
a slave, and for such an offence the punish- 
ment denounced by the law would be justly 
inflicted. Upon a review of the facts, like- 
wise, we find occasion to regret that the 
prosecution should have been conducted with 
a zeal which rarely appears in the prosecu- 
tion of the highest criminal on the strongest 
proof. There is not, however, a tittle of evi- 
dence to establish the charge that the de- 
fendant seduced the negro, or that he even 
spoke to him in Pennsylvania, where the ac- 
tion of seduction must be committed to vest 
the jurisdiction in the court Nor can it 
be fairly said that he caused the negro to be 
seduced, for the advice given to General 
Sevier was merely the advice of a friend, 
which could not surely merit the ignomini- 
ous punishment -of the law, and which was 
not in fact adopted, as the negro was forci- 
bly, and not by seduction sent out of the 
state. But, upon the whole, we were un- 
animously of opinion, as soon as it was 
proved that the negro was a slave, that not 
only his master had a right to seize and carry 
him away, but that in case he abscondea 
or resisted, it was the duty of every magis- 
trate to employ all legitimate means of coer- 
cion in his power for securing and restoring 
the negro to the service of his owner, whith- 
ersoever he might be afterwards carried." 

We have- laid down the law to be, that bail 
may arrest their principal; this, too, we have 
done in accordance with the decisions of the 
supreme court of this state. "In the rela- 
tion in which the several states comprising 
the union stand to each other, the bail in a 
suit entered in anotha- state, have a right to 
seize and take the principal in a sister state, 
provided it does not interfere with the inter- 
est of other persons who have arrested such 
principal." 2 Yeates, 264. Special bail may 
take up the principal when attending court, 
or at any time he pleases. "It has been 
quaintly said that the bail have their prin- 
cipal always on a string, and may pull the 
sti'ing whenever they please, and render him 
in their own discharge. 4 Yeates, 125; S. P. 
3 Yeates, 37," The court refer to and adopt 
the law as laid down in England, in the same 
words (0 Mod. 231) in which it is added they 
may take him even on a Sunday, "and con- 
fine him till the next day, and then render 
him;" it is therefore the common law of 
Pennsylvania as well as of England. We 
have also stated the law to be that appren- 
tices, redemptioners, slaves and servants who 
abscond from the service of their masters, 
may be apprehended wherever they may be 
found; this we have done not only on the 
authority of the courts of Pennsylvania, but 
of its various laws. By the act of 1770, yet 
in force, a fugitive apprentice may be appre- 
hended by a warrant from a justice, and com- 
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mitted to jaU till he will consent to return 
to liis master, or give security to answer his 
complaint Purd. Dig. 42. This act was ex- 
tended to redemptioners in 1820. If any per- 
son harbour him without giving notice to his 
master, he shall pay 20 shillmgs a day (Id. 
43), and the apprentice to serve five days, for 
each day's absconding (Id. 829). The act of 
aiarch, 1780, which declared all issue of 
slaves bom after that day to be free, imless 
registered according to its provisions, puts 
negro and mulatto servants, till twenty-eight, 
on the same footing as servants by indenture. 
1 Dall. 839, 840, § 4. The reward for taldng 
up runaway and absconded negro and mu- 
latto servants and slaves, and the penalties 
for enticing away, dealing with, or harbour- 
ing them, are also the same as in the case of 
sei*vants boimd for four years. Id. 841, § 9. 
It was "provided that this act, or any thmg 
it contained, shall not give any relief or 
shelter to any absconding or rimaway negro 
or mulatto slave or servant, who has ab- 
sented himself, or shall absent himself from 
his or her owner, master or mistress; re^ 
siding in another state or country; but 
they shall have lite right and aid to de- 
mand, claim, and take away* his slave or 
servant as he might have had in case this 
act had not been made." Id. 842, § 11. This 
section remained In force tiU 1826; it was 
therefore applicable to this case in 1822. It 
is all important, as evincing the spirit, policy 
and feeling of the state, to be utterly opposed 
to the relief or sheltering of absconding or 
runaway slaves or servants from other states, 
or considering the masters who come to re- 
claim them as felons. On the contrary, it 
expressly declares that they shall have right 
and aid, to demand, claim and take away 
his slave or servant; and in order that the 
paeaning of this part of the law should not 
be misunderstood, that the benevolent ob- 
jects of the legislature, as declared m the 
preamble, should not be perverted to pur- 
poses forbidden by the law, it puts the mas- 
ter on the same footing as to carrying his 
slave out of the states, as if the law had 
never been passed. This is language which 
cannot be misunderstood. 

It is due to the character of the state that 
its own laws at least should be respected in 
courts of justice, by all who are concerned 
in its administration; it is our most solemn 
duty to enjoin it on you to take the law of 
the land as you see it in the statute books, 
and enforce it according to its provisions.- 
Remember too that this law is that act which 
has been the pride of Pennsylvania, as one 
of the most noble and glorious emanations 
from the spirit of the revolution, as declared 
in the preamble, which has been read to you 
with the most touching force and eloquence. 
But you must not take the spirit of the law 
according to the impulse which operates to 
rouse the feelings of counsel in the cause of 
their -clients; look on it, examine its enact- 
ment, not only with a watchful eye, but if 
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you please, in the plenitude of philanthropic 
zeal in the cause of oppressed humanity. 
To relieve the oppressed, rescue the free from 
bondage, to punish those who violate the 
rights of man and humanity, to protect our 
feUow-man from injustice, and to secure to 
all alike the benefit of the laws, are the im- 
perious duties of jurors. In obedience to 
such dictates we call your attention to the 
laws for the gradual abolition of slavery in 
Pennsylvania. The two first sections are the 
preamble. The third declares that no child 
hereafter to be bom shall be a servant for life 
or a slave. The slavery of children in con- 
sequence of the slavery of their mothers, is 
for ever abolished. The fourth has been no- 
ticed. The fifth directs slaves to be registered 
before the 1st of November, 1780. The sev- 
enth directs negroes to be tried for crimes 
and offences like other inhabitants. The 
tenth declared all unregistered slaves to be 
free, except the domestic slaves of members of 
congress, foreign ministers and consuls, and 
persons passing through or sojoui-ning in the 
state, not resident in ii^ and seamen not 
owned in the state or employed in ships be- 
longing to the inhabitants of the state. This 
is the substance of the abolition act The 
eleventh excepts fugitives, as has been no- 
ticed. This law was explained and amended 
by the act of March, 1788, which declared all 
slaves brought into the state by persons re- 
siding or intending to reside in it, to be 
immediately free; prohibits the taking of the 
slave out of the state with intent to change 
his place of residence, or selling him for such 
purposes, directs the registry of the children 
of slaves, and punishes kidnapping. In the 
spirit of these laws the legislature passed 
"An act to incorporate a society by the name 
of the Pennsylvania society for promoting 
the abolition of slavery, and for the relief of 
free negroes unlawfully held in bondage, and 
for improving the condition of the African 
race." No society was ever founded for 
nobler objects, or more deserving of public 
encouragement and approbation; but it was 
no part of the design or objects of this benev- 
olent society, to protect or rescue runaway 
slaves from the claims of their masters. It 
was provided in their charter that their by- 
laws, rules, orders and regulations enacted, 
or to be enacted, be reasonable in themselves, 
and not contradictory to the constitution and 
laws of the state. Acts Assemb. A. D. 1789, 
pp. 218, 223. So far as has come to our 
knowledge or information, this society has 
acted on the philanthropic principles of its in- 
stitution, and none other, never interfering 
with the rights of property, as secured by the 
laws, they have not infringed the condition 
of their charter, but pursued their legitimate 
objects with untiring zeal. If they have 
been perverted by any honorary member, 
like Mr, Ellis,' by contributing money to em- 
ploy counsel to prosecute a master for 
lawfully seizing and taking away his run- 
away slave, we are well convinced that it 
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has been equally repugnant to the feelings 
and practice of the members of the society, 
as it would be to their charter. 

These laws remained unchanged till 1820, 
when an act was passed on the subject, the 
provisions of which need not be particularly 
recited; the proviso in the second section is, 
however, important: "Provided always, that 
nothing herein contained shall be construed 
as a repeal or alteration of any- part of an 
act of assembly, passed 1st March, 1780; or 
of any part of the act of 29th March, 1788, ex- 
cept the seventh section, which is repealed." 
This is the section which prescribed the pun- 
ishment for kiunapping, and was copied ex- 
cept as to the punishment, into the first section 
of the law of 1820. By the law of 1788, the 
pimishment was a fine of 100 pounds, and con- 
finement at hai'd labour not less than six, or 
exceeding twelve months, until the costs be 
paid. 2 Dall. 589. By the law of 1820, the 
fine was not less than 500 dollars, or more 
than 2,000 dollars, to be deemed guilty of a 
felony and sentenced to undergo a sei-vitude 
not less than seven or more than twenty-one 
years, confined, kept to hard labour, fed and 
clothed as is directed by the penal laws of 
this commonwealth, for persons convicted of 
robbery. Pm-d. Dig. 653. The punishment 
of the first offence of robbery is a servitude 
of not less than one or more than seven years, 
and for a second offence not exceeding twelve 
years. Act 1829; Purd. Dig. 821. On the 
first conviction of murder in the second de- 
gree, the punishment is servitude for not less 
than four or more than twelve years; for the 
second offence, confinement for life. Act 
1829; Purd. Dig. 648. 

The penal laws of Pennsylvania are just, 
mild and humane; her penal code is admired 
not only in this, but in all the civilized nations 
of the world. Here punishment is graduated 
in proportion to the enormity of the offence, 
and cruel punishments are expressly forbid- 
den by the constitution, as well as excessive 
fines (article 9, § 13) and by the eighth amend- 
ment to the constitution of the United States. 
That offence must be dark and black indeed, 
which is in the view of the legislature so 
much more heinous than highway robbery or 
wilful murder. Can you believe that it was 
their intention to subject the man who arrest- 
ed his own fugitive slave by force, with the 
intention of conveying him to his home in an- 
other state, to a punishment greater in a three- 
fold degree than the most aggravated high- 
way robbery, and for a time exceeding by 
nine years the utmost term of servitude which 
a court could, for the first offence, inflict on 
the vilest murderer, whose forfeited life may 
have been spared by the mistaken humanity 
of a jury? "Would a wise, just, or humane 
body of men pass a la^w which would put on 
a level the man who reclaimed his own prop- 
erty by lawful means, and the wretch who 
would drag a freeman into bondage, and pun- 
ish as felons of equal grade, a respectable 
farmer from an adjoining state, with the sor- 



did habitual trafficker in human flesh, the 
lawful taking of one's own property, with the 
stealing of a human being? When the pun- 
ishment of kidnapping was only a fine of 100 
pounds, and the extent of confinement only 
one year, the supreme court declared that such 
enormities were not imputable to the legis- 
lature of Pennsylvania; we should do them 
great injustice not to rescue them a second 
time from the imputation, when the fine is 
greatly increased, and the servitude extended 
not only to seven, or twenty-one times the ex- 
tent, but directed to be as a felon, and high- 
way robber; law, justice and humanity com- 
bine to repel an idea so dreadful. The great 
and benevolent act for the gradual abolition 
of slavery did not abolish the distinction be- 
tween bond and free negroes and mulattoes, 
the freeman and the absconding slave, the 
master who brought his slave here to reside, 
and the master who came here in pursuit of 
one who absconded from him; and when you 
are invoked to respect the legislation and 
spirit of the state, you will remember that 
this consists in obedience to its laws, which 
expressly declare; that they give no relief or 
shelter to rimaway slaves from other states; 
that their master shall have a like right and 
aid to demand, claim, and take them away, 
as if the law for the abolition of slavery had 
never been passed; and remember too that 
this law is expressly declared not to be chan- 
ged or repealed by the law of 1820, under col- 
our of which the defendants claim the right 
to consider the plaintiff as a felon for doing 
the very act, for which he had a right to aid, 
help and assistance by the abolition act, and 
by which the runaway slave was denied re- 
lief or shelter within the state. 

While the abolition act put free blacks on 
the footing of free white men, and abolished 
slavery for life, as to tliose thereafter bom, it 
did not otherwise interfere with those born 
before, or slaves excepted from the operation 
of the law; they were then, and yet are, con- 
sidered as property; slavery yet exists in 
Pennsylvania, and the rights of the owners 
are now the same as before the abolition act; 
though their number is small, their condition 
is unchanged. The rights of the owners of 
fugitive slaves to take them to their homes in 
another state, were as perfect in 1822, as they 
were before the revolution; these rights are 
defined by the abolition act in the most plain, 
explicit terms, without any condition imposed 
on their exercise. The right was complete 
and perfect, if there existed between the per- 
son seizing and the person seized, the relation 
of owner and slave, or master and servant, 
the master or owner might take away his 
slave or servants to another state or country 
where he resided, without the consent of the 
negro, the person with whom he lived, the 
neighbourhood, or the order or warrant of 
any magistrate. The law was his warrant, 
his authority, in the execution of which the 
master had a right to aid, and it is by this 
law that the rights of the parties in this £,jit 
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must be tested in this case. If Jack, there- 
fore, was the slave or servant of Mr. Jolmson, 
tlie act of seizure was lawful; and if tlie de- 
fendants, or any of them, beat, assaulted, ar- 
rested or imprisoned him, or any one acting 
by Ms autliority, the act was illegal without 
the lawful warrant or authority of any oflaeer 
of the law. Had the defendants any such 
authority? 

In inquiring into the laws of Pennsylvania, 
on the subject of the rights and liberties of 
its citizens, and those of other states, a court 
who is to decide and instruct a jury upon 
them according to the law of the land, is not 
at liberty to overlook that law which is su- 
preme. The eighth section of the ninth arti- 
cle of the bill of rights in the constitution of 
Pennsylvania declares, "that the people shall 
be secure in their persons, houses, papers and 
possessions from unreasonable searches and 
seizures; and that no warrant to search any 
place or to seize any person or things, shall 
issue without describing them as nearly as 
may be, nor without probable cause supported 
by oath or affirmation." The fourth amend- 
ment to the constitution of the United States 
declares, "that the right of the people to be 
secure in their persons, houses, papers and 
effects against unreasonable searches and 
seizures, shall not be violated, and no warrant 
shall issue but upon probable cause, supported 
by oath or affirmation, and particularly de- 
scribing the place to be searched and the per- 
son or things to be seized. The supreme 
court of this state have decided that a war- 
rant for forgery issued by a president of the 
court of common pleas, on the ground that it 
appeared to the judge from common report 
that there was strong reason to suspect the 
party charged to be guilty, and that h.e was 
likely to depart and retreat to parts unknown, 
before the witnesses could be summoned to 
appear before the judge to enable him to is- 
sue a warrant on oath, was illegal on the face 
of it, and a constable not boxmd to execute it 
3 Bin. 43, 44; Purd. Dig. 510. The first or- 
der issued by Judge M'Neil was to John Ken- 
derdine, without oath, affirmation or any projb- 
able cause whatever; on the mere statement 
made by him, the particulars of which the 
judge has been unable to recollect, so as to 
even state them at the trial for our informa- 
tion; if instead of a verbal direction to bring 
the Jersey party before him, he had issued a 
warrant for the purpose, the legal result would 
have been the same. Being in direct viola- 
tion of both constitutions, utterly wanting 
every requisite prescribed, this order was, as 
every warrant or written authority from the 
judge would have been, utterly illegal, null 
and void, to all intents and .purposes; afford- 
ing no justification to Kenderdine to execute 
it, or to any one in assisting him, any act 
done under such an order is as illegal as if 
none had been given, and for any injury done 
to the person or property of the plaintiff, or 
the others of his party, an action would lie 
as well against the judge as all those who 
ISfbd.cas. — 54 



[ acted in pmrsuance of that order, whether it 
issued to bring the parties before the judge 
to prove the plaintiff's property in Jack, or to 
answer for a crime or any offence against the 
laws. The liberties of our citizens do not de- 
pend on such a tenure as an admission of the 
legality of this order would imply; nor are 
constitutional provisions for their protection, 
to be deemq^d such solemn mockeries as we 
should make them by justifying the conduct 
of the defendants in pursuance of it You 
will therefore consider every act done by 
them, or any of them, every assault or offer of 
force, arrest, confinement, or restraint of the 
personal liberty of any of the Jersey party, 
under or by virtue of the order of Judge 
M'Neil, as wholly without authority of the 
law, and in direct violation of its most sol- 
emn provisions. 

We now come to the second order of the 
judge. The judge tells us that he took it for 
granted, from seeing the justice and constable 
in company, that the Jersey party were in 
their legal custody, and in consequence of 
such belief, he suggested the propriety of com- 
mitting the negro to the county jail, and bind- 
ing over the other party to prove their prop- 
erty, if they had any. If you believe the 
statement of the judge, there can be no diffi- 
culty in decidmg on the merits of this part of 
the transaction, taking it in either way. As 
a compulsory proceeding on the Jersey party 
to compel them to prove the property in Jack, 
it was without any authority of law as ut- 
terly void as the former order. If it was to 
detain, confine or arrest them on a criminal 
accusation, it was unconstitutional, for- the 
want of an oath and probable cause; there is 
no evidence of even an accusation made 
against them in any specific shape, or char- 
ging any definite offence; the judge does not 
state that any application was made for any 
process to be issued by him; if he is credited, 
he gave no order, but only suggested, ad- 
vised or recommended the course he pointed 
out You will judge, from the whole evidence, 
what was the nature and object of the pro- 
ceeding before the judge, and of what he did 
advise or direct By referring to that part of 
the book of Justice Tompkins which has been 
read, it seems to have been well understood 
by him at least, "that it was thought advis- 
able to commit the said Jack to jail for safe- 
keeping, until the said Caleb Johnson should 
have an opportunity to prove his property." 
The recognizance of Mr. John and Justinian 
Kenderdine; taken on their return from the 
judge's on Sunday night, shows their under- 
standing of the matter; the condition was to 
deliver the said Caleb Johnson, whenever 
his claim is completely established, or deliver 
him up at the nest court of quarter sessions 
of Montgomery county, etc. This was the 
only act "of Mr. Tompkins which appears to 
have been done officially by him that night, of 
which there is any evidence, unless the setting 
Jack free imder ttie recognizance was intend- 
ed to be an official act As the advice or di- 
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rection of Judge SI'Neil was not pursued by 
the commitment of Jact, the condition of the 
recognizance was one which the judge or jus- 
tice had no power or right to impose; the 
proceeding at the judge's was wholly illegal, 
and the detention of the Jersey party that 
night lawless and unjustifiable. 

We now come to the proceedings before 
the justice on Monday morning. Accord- 
ing to the account of Mr, Roney, the con- 
stable, no witnesses were examined, no oath 
or affirmation was administered by the jus- 
tice, or any question put to the Jersey party, 
except whether they had bail; they said 
they could procure bail if they had an op- 
portunity; the justice said he must commit 
them,, and took up his pen to write, the con- 
stable then said he would be forthcoming 
for their appeaitince next morning, and they 
returned to the Billet. Skillman gave the 
same account of this part of the transaction 
of the justice's. If you believe this state- 
ment, it is the worst part of the transac- 
tion; with ample time to proceed deliber- 
4itely in due form of law, with no crowd or 
confusion to prevent a full and patient ex- 
amination, there was no excuse for not 
strictly pursuing every step required by the 
law and constitution. The question of 
Jack's slavery had assumed a definite shape 
T)y his admission before the judge in the 
presence of Justice Tompkins and the rest 
of the party, that he was born a slave, and 
that he had lived with Mr. Johnson as such; 
he admitted his slavery till he was thirty, 
when he alleged he was free by the will of 
Judge Berrian, of New Jersey. The produc- 
tion of this paper then was necessary to 
make out the truth of Jack's assertion, but 
it does not appear to have been called or 
sent for, nor was Jack called on to verify 
his statement on oath, though he was a 
competent witness against ilr. Johnson, if 
he was a free man or only a servant for 
years. There could not be probable cause 
for the prosecution, unless there was at 
least some legal evidence of his freedom 
made out by oath or affirmation. Jack's as- 
sertion, not under oath or affirmation, was 
not even the shadow of probable cause to jus- 
tify the justice in committing, arresting, de- 
taining or issuing a warrant for the appre- 
hension of the Jersey party, or any of them. 
Does the evidence of Robert Tompkins 
change the result? It is your exclusive 
province to decide on his credibility, you 
may believe or disbelieve his evidence, as 
you may think proper; but in giving you 
our opinion as to its legal effect, we must 
consider it as true. He says that John and 
Sarah Kenderdine were examined before the 
justice, but does not state what evidence 
was given, and no paper or book containing 
It was given in evidence; this removes one 
constitutional objection; but it l^,ves the 
proceedings open to another fatal one, the 
want of probable cause on which to issue a 
warrant or order of arrest This witness 



does not state whether any of the other par- 
ty were present or not. This is an all im- 
portant matter. The ninth section of the 
ninth article of the state constitution pro- 
vides, "that in all criminal prosecutions the 
accused hath a right to be heard by himself 
and counsel, to demand the nature and 
cause of the accusation against him, and to 
meet the witnesses face to face." The sixth 
amendment to the constitution of the Unit- 
ed States provides, "that the accused shall 
enjoy the right to be informed of the nature 
and cause of the accusation against him, 
and to be confronted with the witnesses." 
It is therefore incumbent on the defendants 
to satisfy you that the parties accused be- 
fore the justice, were present on the exam- 
ination of the witnesses against them; if it 
took place before they were brought before 
him, and was not read to them or informa- 
tion given to them of its substance; or if 
it was had after they left the office, or done 
at any time, as a colour or cover for the 
proceedings which took place, without the 
presence or knowledge of the accused, it 
was not only utterly lawless, but aggravat- 
ed by being done under the pretence of con- 
formity to the provisions of the constitu- 
tion. Ex parte BoUman, 4 Granch [8 U, S.] 
124. As to all the proceedings then of the 
defendants which took place, either for the 
purpose of taking the Jersey party before 
the justice or judge to prove the property 
of the plaintiff or to establish a charge of 
kidnapping; we instruct you, without hesi- 
tation, that they were without any warrant 
or authority of law, wholly unqualified and 
illegal. 

We will now inquire whether there was 
any lawful cause to arrest on any other 
ground. The first section of the bill of 
rights in the constitution of Pennsylvania 
declares, "that all men have the inherent 
and indefeasible right of enjoying and de- 
fending life and liberty, of acquiring, pos- 
sessing and protecting property," "that no 
man can be deprived of his libeity or prop- 
erty but by the judgment of his peers, or 
the law of the land." Section 9. That the 
right of citizens to bear arms in defence of 
themselves and the state, shall not be ques- 
tioned. Section 21. The second section of 
the fourth article of the constitution of the 
United States, declares, "the citizens of each 
state shall be entitled to all privileges and 
immunities of citizens in the several states." 
The tenth section of the first article prohib- 
its any state from passing any law "which 
impairs the obligation of a contract." The 
second amendment provides, "that the right 
of the people to keep and bear arms shall 
not be infringed." The sixth, "that no man 
shall be deprived of liberty or property, 
without due process of law." In addition to 
these rights, Mr. Johnson had one other im- 
portant one, to which we invite your spe- 
cial attention, and a comparison of the right 
given and duty enjoined by the constitu- 
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tion of the TCnited States witli tlie elevpnt^i ^ 
section of tlie abolition act of 1780! "No j 
person lield to service or labour in one state, i 
under the laws thereof, escaping into anoth- ; 
er, shall, in consequence of any law or reg- ' 
ulatlon, he discharged from' such service or ' 
labour, but shall be delivered up on claim 
of the party, to whom such labour or serv- ; 
ice shall be due." Const, U. S. art. 4, § 2, 
cl. 3. Pursuant to this provision of the con- 1 
stitution, the act of congress of the 12th 
February, 1793 [1 Stat. 302], was passed, not 
to restrain the rights of the master, but to 
give him the aid of a law to enforce them. 
This law has been read to you, together 
with the opinion of our respected predeces- 
sors, in the case of Hill v. Low [Case No. 
6,494], to which we give our entire assent, 
so far as it affirms the unqualified right of 
the master to seize, secure and remove his 
fugitive slave. "To carry into efEeet the 
constitutional provisions on this subject, the 
act- of congress of February 12th, 1793, was, 
enacted. This act empowers the person to 
whom a fugitive from labour or service is 
due, his agent or attorney 'to seize or arrest 
such fugitive from labour, and to take him 
or her before any judge of the circuit or 
district courts of the United States residing 
within the state, or before any magistrate of 
a county, city, etc. wherein such seizure was 
made, and on proof of owing service to the 
claimant, either by affidavit or other evi- 
dence taken before a judge or magistrate of 
the state from which the fugitive escaped, 
the judge or magistrate of the state in 
■>vhich he or she is arrested shall give a cer- 
tificate thereof to the claimant, his agent or 
attorney, which shall be a sufficient war- 
rant for removing such fugitive.' By this it 
clearly appears that the claimant, his agent 
or attorney, has the authority of this law 
to seize and arrest without warrant or oth- 
er legal process, the fugitive he claims, and 
that without being accompanied by any civil 
officer, though it would be prudent to have 
such officer to keep the peace. Whilst thus 
seized and arrested, the fugitive is as much in 
custody of the claimant, his agent or attor- 
ney, as he would be in that of a sheriS or 
other officer of justice, having legal process 
to seize and arrest, who may use any place 
proper, in his opinion, for temporary and 
safe custody." Do you perceive in this any- 
thing discordant with the feelings, the spir- 
it, the policy, or the legislation of Pennsyl- 
vania, as manifested in the abolition act, or 
the one passed to amend and explain it? 
Do the.se constitutional ^nd legal provisions 
give any right -to the plaintiff, or enjoin any 
duty on others, which are not the funda- 
mental principles of her own laws, as acted 
on and enforced in her own courts, as of 
paramount and supreme authority? If you 
have any doubt, here is the opinion of one 
of the most humane and benevolent judges 
who ever presided in any court, the late 
Chief Justice Tilghman, in delivering the 
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oplAion p/ the, supreme court of this stato. 
'Wright V. Deacon, 5 Serg. & K. C3. "Wbat- 
.ever ,may be o,ur private opinions on the 
sui)ject of slavery, it is well known that our 
southern brethren would not have consent- 
ed to have become parties to a constitution, 
under which the United States have en- 
Joyed so much prosperity, unless their prop- 
e^rty in slaves had been secured. This con- 
stitution has been adqpted by the free con- 
sent of the citizens of Pennsylvania, and it 
is the duty of eveity rnan, whatever may be 
his office or station, to give it a fair and can- 
did construction." After referring to the 
constitution, he observes; "here is the prin- 
ciple—the fugitive is to be delivered upon 
claim of his naaster." But it required a law 
to regulate the mapner in which this princi- 
ple should be reduced to practice. It was 
necessary to establish some mode in which 
the claim should be made, and the fugitive 
be delivered up. He then recites the act of 
congress, and continues; "it plainly appears 
from the whole sense and tenor of the con- 
stitution and act pf congress, that the fugi- 
tive was to be delivered up on a summaiy 
proceeding, without the delay of a formal 
trial in a court of common law. But if he 
had really a right tb freedom, that right 
was not impaired by this proceeding— he 
was placed just in the situation in which he 
stood before he fled, and might prosecute his 
right in the state to which he belonged." 
This is in the spirit of the law, policy and 
feeling of Pennsylvania, as declared by the 
supreme court, and if the acts and proceed- 
ings of inferior courts and judges, in oppo- 
sition to the rights of the owners of fugitive 
slaves are quashed as illegal, of what na- 
ture must ,be ,the lawless conduct of indi- 
viduals, who, by an assumed authority, un- 
dertake to obstruct the execution of the su- 
preme law of the land? The supreme court 
declares th^t the constitution of the United 
States would never have been formed or as- 
sented to by the southern states, without 
some provision for securing their property 
in slaves. Look at the first article, and you 
will see that slaves are not only property as 
chattels, but political property, which con- 
, fers the highest and most sacred political 
rights of the states, on the inviolability of 
which the very existence of this government 
depends. The apportionment among the sev- 
eral states comprising this union, of their 
representatives in congress. The apportion- 
ment of direct taxes ,among the several 
states. The number of , electoral votep for 
president and vice presi^^nt, to which they 
Shan respectively be entitled. The basis of 
.these rights is, "according tp their respec- 
tive .numbers, which shall be determined by 
adding to the whole number of free persons, 
including those .bound to -service for^a term 
of years, and, excluding Indians, not taxed, 
three-fifths of all other persons." So that 
for all these great objects, five slaves are, 
in f-ederal numbers, equal to three freemen. 
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You thus see that in protecting the rights 
of a master in the propertj'' of a slave, the 
constitution guarantees the highest rights of 
tlie respective states, of which each has a 
rlglit to avail itself, and which each enjoys 
in proportion to the number of slaves within 
its boundaries. This was a concession to 
the southern states; but it was not without 
its equivalent to the other states, especially 
the small ones— the basis of representation 
in the senate of the United States was per- 
fect equality, each being 'entitled to two sen- 
ators—Delaware had the same weight in the 
senate as Virginia. Thus you see that the 
foimdations of the government are laid, and 
rest on the rights of property in slaves— tlie 
whole structure must fall by disturbing the 
corner stones— if federal numbers cease to 
be respected or held sacred in questions of 
property or government, the rights of the 
states must disappear and the government 
and union dissolve by the prostration of its 
laws before the usurped authority of indi- 
viduals.2 

"We shall pursue this subject no further, in 
its bearing on the political rights of the 
states composing the union— in recalling 
your attention to these rights, which are the 
subject of this controversy, we declare to 
you as the law of the case, that they are in- 
herent and unalienable— so recognised by all 
our fundamental laws. The constitution of 
the state or union is not the source of these 
rights, or the others to which we have re- 
ferred you, they existed in their plenitude 
before any constitutions, which do not cre- 
ate but protect and secure them against any 
violation by the legislatures or courts, in 
making, expounding or administering laws. 

The nature of this case, its history, and 
the course of the argument, call on us to de- 
clare explicitly what Is the effect of a consti- 
tutional protection or guarantee of any right, 
or the injunction of any duty. The twenty- 
sixth section of the bill of rights in the con- 
stitution of Pennsylvania, is in these words; 
"to guard against transgressions of the high 
powers we have delegated, we declare (we 
the people of Pennsylvania), that every thing 
in this article is excepted out of the general 
powers of government, and shall for ever 
remain inviolate." A higher power declares 
this constitution and the laws of the United 
States which shall be made in pursuance 
thereof, shall be the supreme laws of the 

2 In addition to these provisions of the con- 
stitution there is another, which is deserving o£ 
the most serious notice. In the fifth article, in 
relation to amendments of the constitution, is 
the following dause: "and that no state shall, 
without its consent, be deprived of its equal suf- 
frage in the senate." If the small states should 
refuse to surrender this right, and the constitu- 
tion be so amended as to abrogate slave repre- 
sentation and federal numbers, no hope could 
be indulged that the union could survive the 
event. The rights of the states within which 
slavery exists, and the rights of the small states 
must be preserved or surrendered together— a 
separation must be fatal to "a federal govern- 
ment of the states." 



land, and the judges in every state shall be 
bound thereby, any thing in the constitution 
or laws of any state to the contrary notwith- 
standing. Const. U. S. art. 6, cL 2. An 
amendment of the constitution is of still 
higher authority, for it has the effect of con- 
trolling and repealing the express provisions 
of the constitution authorizing a power to be 
exercised, by a declaration that it shall not 
be construed to give such power. [Hollings- 
worth V. Virginia] 3 Dall. [3 U. S.] 3S2. ^Ye 
have stated to you the various provisions of 
the constitution of the United States and its 
amendments, as well as that of this state; 
you see their authority and obligation to be 
supreme over any laws or regulations which 
are repugnant to them, or which violate, in- 
fringe or impair any right thereby secured; 
the conclusions which result are too obvious 
to be more than stated. Jack was the prop- 
erty of the plaintiff, who had a right to pos- 
sess and protect his slave or servant, whom 
he had a right to seize and take away to his 
residence in New Jersey by force, if force 
was necessary, he had a right to secure him 
from escape, or rescue by any means not 
cruel or wantonly severe— he had a right to 
carry arms in defence of his property or per- 
son, and to use them, if either were assail- 
ed with such force, numbers or violence as 
made it necessary for the protection or safe- 
ty of either; he had a right to come into the 
state and take Jack on Sunday, tlie act of 
taking him up and conveying him to the 
Billet was no breach of the peace, if not 
done by noise and disorder, occasioned by 
himself or his party— and their peaceable 
entry into the house of Mrs. Kenderdine was 
lawful and justifiable, for this purpose in do- 
ing these acts they were supported by laws 
which no human authority could shake or 
question. The power of the state was in- 
competent to impair the obligation of the 
contract of purchase from Rowley and Ber- 
rian, or to discharge Jack from the service 
of his master; he could not be impeded in 
the prosecution of his lawful pursuit, or re- 
strained of his liberty, without the commis- 
sion of an offence and process of law. Did 
they commit any breach of the peace? Jo- 
seph Kenderdine proves he was in the house 
when they entered and took Jack, he heard 
no noise, and did not see them enter— he in- 
formed his uncle of what had happened, 
came with him and his aunt to the wagon, 
but does not recollect what was said. Sarah 
Rakestraw testifies she heard Isachar ask 
them to prove their property, to which they 
replied, to stand off, and if he resisted they 
would blow him through— if this witness is 
credited, it shows the use of language rude 
and rough; but it did not amount to a breach 
of the peace without an offer to use an offen- 
sive weapon, or proof of some act done. 
Had such offer been made when Mr. Ken- 
derdine was doing any act which interfered 
with their rights, they would have been 
justified in using as much force as was nee- 
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essary to enable tliem to proceed in their 
lawful business— his demand of proof of 
property was unautliorized, if tbe law gave 
bim this right be would also have tbe right 
to judge of its sufficiency; but be was act- 
ing in bis own wrong in making tbe demand, 
and they were under no obligation, legal or 
moral, to exhibit their papers, and submit to 
an examination by him in the highway. A 
request, at a proper time and place, and un- 
der circumstances where there would be any 
probability of a candid and impartial atten- 
tion to legal evidence, respect for the rights 
of property, or the laws of the land, would, 
if ]-efused rudely, have indicated a disposi- 
tion on the part of the Jerseymen extremely 
reprehensible, and put their refusal on a 
very difEerent footing from that in which it 
appears by the evidence of Miss Rakestraw; 
though even in such case they would not 
have been compelled by law to show their 
property or authority, yet rude conduct or 
language would have tended much to have 
palliated any excitement or violence which 
followed a refusal to accede to a proper re- 
quest On this subject there is much weight 
in tbe remark of tbe defendant's counsel, 
that there is a social law, a law of decent 
respect for the opinions of others, which 
ought not to be overlooked in tbe assertion 
of right— but it is most certainly a gross vio- 
lation of this social law, to rudely demand 
as a right that which ought to be conceded 
only to courtesy of manner and propriety 
of time, place and circumstance. 
, Tbe next act of the Jersey party which is 
complained of, is the threat to blow out tbe 
brains of Isaehar Kenderdine, when be ei- 
ther bad seized, or was about to seize one of 
their horses by the bead, for tbe purpose of 
stopping them in tbe road, near thQ meet- 
inghouse. At this time there was a crowd 
of some twenty or thirty about the wagon, 
and shortly after tbe plaintifc was struck in 
tbe bead with a stone. Under such circum- 
stances, a demand to prove property or to 
stop, was most unseasonable and improper, 
any attempt to stop them was unlawful, and 
would have justified the repelling such an 
attempt by as much force, and with such 
weapons as would be necessary to their safe 
passage to tbe Billet; what was said or done 
by them was no breach of tbe peace, or oth- 
er offence, which in any manner justified 
their arrest or detention. 5 Serg. & R. 301. 
The next inquiry is whether the plaintiff 
has been assaulted, beat, or imprisoned by 
the defendants, or either of them, and by 
whom. An assault is an offer to strike, beat, 
or commit an act of violence on the person 
of another, without actually doing it, or 
touching bis person. A battery is tbe touch- 
ing or commission of any actual violence to 
the person of another in a rude or angry 
manner. Imprisonment is any restraint of 
the personal liberty of another; any pre- 
vention of bis movements from place to 
place, or his free action according to his 



own pleasure and will; a man is imprisoned 
when be is under tbe control of another in 
these respects or either of them, against his 
own will. It is false imprisonment when 
this is done without lawful authority, and 
such imprisonment is deemed an assault in 
law, though no assault in fact is made; tbe 
one includes both offences, tbe act being un- 
lawful. In actions for injuries of this kind, 
all parties who are proved to have taken 
any part in tbe assault, battery or imprison- 
ment, are principals, and answerable for all 
acts done by themselves or by any others 
concerned in the transaction, by their order, 
consent or procurement, or in pursuance and 
furtherance of an object or enterprize in 
which they have all engaged and which is 
illegal. If two or more agree or combine 
to effect an unlawful purpose, each one of 
tbe party is answerable for all acts done in, 
or leading towards the accomplishment of 
the joint object, directly connected with it 
or naturally consequential. If the object and 
purpose is entered upon and commenced by 
the parties concerned, and other individuals, 
or a crowd assembled in consequence, and 
consummate tbe act or join in its execution; 
the original parties are responsible for their 
conduct, though tbe immediate actors may be 
unknown to them, or have no other concerted 
agreement or connection with them, than by 
tbe unlawful acts committed, intended or 
tending to effectuate tbe original object and 
purpose. If a man does an unlawful act, 
apt or likely to do an injury to some person, 
and an injury is actually caused thereby, it 
is immaterial by what intermediate hand 
it is inflicted, tbe first wrong doer is directly 
answerable to the injiured party as tbe im- 
meaiate trespasser; as where a man threw 
a lighted squib into a crowded markethouse, 
it was thrown by one and another, till it 
struck a person, and put out bis eye— the 
man who first threw the squib was made an- 
swerable. 3 Wils. 407. So is tbe law where 
one man publicly and unjustly charges an- 
other with tbe commission of an offence or 
crime of which he is innocent, and an injury 
is inflicted on him by an excited crowd. It 
is more dangerous than tbe squib, because 
more apt to be attended with fatal conse- 
quences, and no cry would be more exciting 
in Pennsylvania, in the most orderly com- 
munity, than that of kidnapping. You wiU 
then understand tbe law to be well settled, 
that it is not necessary to bring home to any 
of tbe defendants, the definite act which has 
caused the injury; the law fastens the con- 
sequences of any illegal act upon them, 
which they have, in any manner, as before 
mentioned, directly or indirectly done, 
brought about or caused. Their mere pres- 
ence, however, when the act is committed, 
does not make them accountable for it, with- 
out some participation on their part, or ex- 
citing,' directing, consenting to or encoura- 
ging it— there must be some evidence of their 
acting, or causing others to act If they 
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take any part you- may consider any or each 
of them .who do so, answerable for all that 
is done, unless you are satisfied that this 
interference was unconnected with the orig- 
inal and principal purpose. If an illegal act 
is done under colour of legal authority or 
process, from an ofiicer who had no jurisdic- 
tion of the subject matter, or whose order or 
process is made or issued in violation of the 
law, the judge or justice, and party procur- 
ing it, are trespassers, so is the officer and 
all who act under him, if the process is void 
on the face of it (10 Coke, 76), aud his who 
procures such order on false pretences, is 
the most aggravated case. It is not neces- 
sary to constitute false imprisonment, that 
the person restrained of his liberty should 
be touched or actually arrested, if he is or- 
dered to do or not to do the thin^, to move 
or not to move against his own free will, if 
it is not left to his own option, to go or stay 
where he pleases, and force is offered or 
threatened, and the means of coercion are at 
hand, ready to be used — or there is reasona- 
ble ground to apprehend that coercive means 
will be used, if he does not yield. A person 
so threatened need not wait for its actual 
application. His submission to the threatened 
and reasonably to be apprehended force, is no 
r;onsent to the arrest, detention oi' restraint of 
the freedom of his motion— he is as much 
imprisoned as if his person was touched, or 
force actually used; the imprisonment con- 
tinues until he is left at his own will to go 
where he pleases, aud must be considered 
as involuntary, till all efforts at coercion or 
restraint cease, and the means of effecting 
it are removed. 

On the part of Mr. Tompkins it is contend- 
ed that the plaintiff has failed in his action 
as to him, for want of the notice requii'ed 
by the act of assembly which has been read. 
Purd. Dig. 492. This act applies to all offi- 
cial acts of a justice of the peace, and must 
be liberally construed so as to give them the 
full benefit of the protection intended by the 
notice. Though the act done is prohibited 
by law, and a penalty imposed, as for marrj'-- 
ing a minor without the consent of his fa- 
ther (5 Bin. 24), or arresting a party by war- 
rant for an act which is no offence, as trav- 
elling on Sunday, or if in the honest exer- 
cise of his jurisdiction, he judges erroneous- 
ly of the legal character and eonsetiuences 
of an act done, and treats as an offender, a 
person who has committed no crim6 (5 Serg. 
& R. 301, 302), he is entitled to notice. On 
the other hand, if he acts from improper 
motives, in a case where he had no authority 
to act at all, or in the manner in which he 
did act, he will be deemed to have acted 
merely under the colour or pretence of his 
office, and not by virtue of it, aind no notice 
is neeessaiy. Nor if he took any part in this 
proceeding without intending to act as a 
justice of the peace in his official character, 
or did or directed any act to be done. In a 
ni:itter whereof he had no jurisdiction. He 



must be clothed with official power to do 
the act officially, so that he is authorized to 
judge and decide whether the offence char- 
ged has been committed, or whether the 
thing done is punishable or within his cog- 
nizance—if he judges honestly, however mis- 
takenly or ignorantly, he is entitled to notice 
in all such cases, though he cannot be justi- 
fied in doing the act. 

But if some things are indispensable to 
bring his official power Into action, and those 
things appear not to have been done, his 
acts are null and void, and cannot be official; 
as issuing a wan-ant of arrest on a criminal 
accusation, without probable cause, support- 
ed by oath or affii'matlon- the power to do 
this is expressly excepted from all the pow- 
ers of the government, by the bill of rights 
of Pennsylvania. No act can be by virtue 
of office, which the power of government is 
Incompetent to authorize; it must be taken 
to be by the mere colour of office, and no 
notice is necessaiy, whatever his motives or 
intentions were. It is for you to decide on 
all the evidence In the clause applicable to 
Mr. Tompkins— how he acted in any of the* 
scenes which occurred; you will consider him 
as any other defendant, as to all matters 
over which he had no official power to act, or 
in which he did not intend to act officially— 
you must find in his favour, if all his acts to 
the injury of the plaintiff were official. 
These are points of law which furnish the 
rules for the decision of this case; you will 
apply the evidence you have heard to ascer- 
tain the facts as they bear on each defend- 
ant. 

In contrasting the conduct of the respec- 
tive parties, you can decide which has acted 
within and under the authority of the law, 
and which has violated it; if the evidence 
has made the same impression on your 
minds as on ours, there cannot be a doubt 
that the defendants have inflicted injuries 
on the plaintiff for which he is entitled to- 
redress at your hands. If the rights with 
which he was clothed by the supreme law of 
the land, are to be neither respected or 
protected, you or we cannot be protected in 
its administration; our powers are derived 
from the laws and constitution of the state 
and union; his are from the same source 
and authority, and from one source higher 
than either. That power which can at its 
pleasure alter and rescind any of the provi- 
sions of the constitution Itself, by a consti- 
tutional amendment; by that power Caleb 
Johnson is invested with and guarantied 
in the enjoyment of rights which can be 
neither Infringed or impaired by all the 
pbwer of the state or genei-al government, 
so long as the supreme law to which they 
are subordinate is obeyed. And shall It 
be permitted to individuals acting under 
the impulse of their own feelings and 
passions to do what is forbidden to the 
legislative power of the country, with no 
other check on their actions than what 
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they may call tlie social la-w of tlie place, 
or public opinion? This case illustrates' the 
effects of indulging that false philanthropy 
which prostrates the law and the constitu- 
tion in its zeal against slavery; it extends 
not merely to make the slave free, but, free- 
men slaves. The plaintiff and' his party 
were denied the use of a bed, and this by 
zealots in the cause of humanity and benevo- 
lence- What would have been said of Mr. 
Johnson if he had refused Jack a place, and 
means of rest and sleep— and it is to sanc- 
tion such philanthropy that laws are to be 
disregarded, not only to justify the defend- 
ants in attempting to liberate Jack, but for- 
cing his master from place to place as a 
criminal, proseeuthig and now denouncing 
him as a felon. Though he offered manu- 
mission to his slave on the first night, and 
has since executed it, the defendants did 
not then, nor do they now, relent, even 
after the full investigation which the cause 
has undergone. We had hoped that they 
would have offered some circumstances of 
mitigation or excuse, which would have 
made the question for your decision one of 
mere compensation to the plaintiff for the 
injury he has actually sustained, without 
giving any thing in damages by way of 
public example, to prevent future outrages 
against the laws and the constitutional 
rights of citizens of the United States. We 
very much regret that by justifying their 
whole conduct, and boldly making the issue 
before you one of right, there is but one mode 
left to you by which you can meet your du- 
ly to the parties and the country. If there 
are any rights of property which can be en- 
forced, if our citizens have personal rights 
which are made inviolable under the protec- 
tion of the supreme law of the state and 
union, they are those which have been set 
at naught by some of the defendants. As 
the owner of property, which he had a per- 
fect right to possess, protect, and take away; 
as a citizen of a sister state, entitled to all 
the privileges and immunities of citizens 
of any other states, Mr. Johnson stands be- 
fore you on ground which no law can take 
from under him— it is the same ground on 
which the government is built. If the de- 
fendants can be justified in what they hav^ 
done, we have no longer law or government 
—and if the personal liberty of the citizens 
can be thus violated with impunity, there 
remain to us no rights worth protecting. . 
The political aspect of public affairs can- 
not be overlooked when a court and jury 
are called on to decide on constitutional, 
questions. The country has happily passed 
through some exciting and painful scenes, 
threatening its peace. No one can tell what 
danger may be impending over us, or how 
imminent it may be— but it Is certain that 
there is much cause for vigilance in all those 
concerned in the administration of the law 
of the land, in enforcing its provisionsi and 
by punishing all infraction, in such a man- 
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ner, that it shall be in its operation, as well 
as in its name, supreme— the only test and 
standard of right and wrong. As citizens 
of Pennsylvania and the United States, it 
now rests with you to pass upon the rights 
in controversy between these parties; they 
are of the highest importance to every man 
in the community, and to the whole country, 
as affecting its deepest concerns. The ques- 
tion of damages is exclusively with you— 
though the defendants have not given in 
evidence or urged by their counsel, any mat- 
ters in extenuation, we cannot help remark- 
ing that they appear to be respected in their 
neighbourhood; they are members of a soci- 
ety distinguished for their obedience and 
submission to the laws; than whom none 
other is more meritorious in their charity, 
benevolence and exemplary good conduct in 
all the relations of life. By what motives 
they were actuated towards the plaintiff, 
who never injured them or theirs in the 
pursuit of his property, is hard to imagine— 
it would seem that they were impelled by 
some cause not disclosed in the evidence or 
argument of- the cause— some spirit or tone 
in public opinion, the temper of the times, 
some erroneous impressions of the policy of 
the law of 1820, or mistaken advice on its 
construction. This, however, is left to mere 
conjecture, as we are not authorized by the 
defendants to place their conduct on this 
footing, the case must be left to you on the 
question of right, according to the laws and 
constitution, as they have been shown to 
you, and on the question of damages, as you 
shall tliink the justice of the case demands. 

Verdict for 4,000 dollars damages, and judg- 
ment on the verdict. 
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Case Ko. 7,417. 

JOHNSON et al. v. TWENTY-ONE BAI/ES, 
ETC. 

[2 Paine, 601; i 6 Hall, Law J. 68; 3 Wheeler, 
Or. Oas. 433; Van Ness, 5.] 

Circuit Court, D. New York. Jan., 1814. 

Atimtkaltt—Pkize— Jurisdiction — Law of Na- 
tions — CONFISOATION OF ESEMIES' GOODS — ^HlGH 

Seas— Naturalization for SpeciaI/ Purpose— 
Besidesge— DosiioiL- Intestiox. 

1. The law of nations is the law of nature, 
rendered applicable to political societies, and 
modified in progress of time by the long-estab- 
lished usages and written compacts of nations. 

2. As soon as war is declared, all the proper- 
ty of the enemy or his subjects, wherever found, 
whether on the land or on the water, is lawful 
prize. 

3. Whether the confiscation of enemies' goods 
in the country at the commencement of hostili- 
ties, is not protected by treaty, would be deemed 
a violation of the law of nations, quaere. 

4. As a general rule, and in the absence of 
special compact, no effects belonging to an alien 

1 [Reported by Elijah Paine, Jr., Esq.] 
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enemy are, by the law of nations, under the 
safeguard of the public faith, except snch as 
are under particular circumstances within the 
country at the commencement of hostilities. 

5. Whether not only the property, but the 
owner, the claimant, must not have been with- 
in the country before the war, to entitle either 
to governmental protection, quaere. 

6. The common admiralty jurisdiction ex- 
tends to all things done super altum mare. 

7. The prize juiiSdiction embraces the whole 
question of prize, unrestrained by the locality of 
the capture; and takes cognizance of all cap- 
tures, no matter where made, if made as prize. 
The validity of the capture depends on the "jus 
belli," as determined by the law of nations. The 
effect and ultimate direction of the forfeiture, 
depends on the rights granted by the terms of 
the commission as explained by legal definitions, 
and recognized by universal usage. 

8. All waters not comprehended within the 
body of a county, constitute a part of the high 
sea. 

9. Vessels at sea are no longer considered as 
part of the territory of a nation. The flag pro- 
tects notiing but the vessel, and only designates 
to what portion of the globe she belongs. 

10. Whether a naturalization obtained for spe- 
cial and temporary and not for general and per- 
manent purposes, can be valid and effectual, 
quaere. 

11. Residence is prima facie evidence of na- 
tional character; susceptible at all times, how- 
ever, to explanation. If it be for a special pur- 
pose, and transient in its nature, it will not 
destroy the original or prior national character. 
But if it be taken up animus manendi, then it 
becomes a domicil, superadding to the original 
or prior eharactei the rights and privileges, as 
well as the disabilities and penalties of a citi- 
zen or subject of the country in which the resi- 
dence is established. 

12. Residence alone, wherever it may be, is the 
source and foundation of domicil, and from the 
length of the residence is derived the evidence 
of an intention to remain. 

13. Residence gives national character, inde- 
pendent of the political state or condition of 
the country. in which it is established. Whether 
the native country, or the adopted country, be at 
war or peace, is immaterial. By residence, neu- 
trals become belligerents, and belligerents neu- 
trals. 

14. A temporary excursion, either to the place 
of the original domicil, or to any other, will not 
be deemed to interrupt the residence; the time 
previous to the absence attaching to that subse- 
quent, and constituting a continual residence. 

[Cited in Doyle v. Clark, Case No. 4,053,] 

15. Where the intention as to residence has 
been openly declared, that, however short the 
residence may have been, will establish the 
domicil. 

16. Whether a citizen or subject of one bel- 
ligerent can, stricti juris, withdraw anything 
from the territories of the other, quaere. 

17. The character which residence gives, can 
only be divested by an actual departure from the 
country in which it is established, or at least 
some act that may be deemed an actual com- 
mencement of his movement from it, and a real 
effort to regain his prior domicil. 

[This was a libel by Charles Johnson, on 
behalf of himself and officers aiid. crew of 
the private armed vessel the Tickler, against 
twenty-one bales, twenty-eight cases of mer- 
chandise, and twenty-seven hundred and 
eight bars of iron, claimed by Robert Fal- 



coner, for and on behalf of John Richard- 
son.] 

D. S. Jones and Griffin, Wells & Emmett, 
for captors. 

Mr. Colden, D. B. Ogden, and Mr. Harri- 
son, for claimant. 

YAN NESS, District Judge. This case 
will first be considered as it is disclosed by 
the ship's papTers, and the preparatory exam- 
inations, and then will be examined the de- 
fence arising out of the further proof that 
was ordered and produced. It appears by 
the papers that the property in question was 
laden on board the ship Mary and Susan, at 
Liverpool, In England, some time in the 
month of July, 1812. That the Mary and 
Susan is an American registered vessd, and 
that she sailed from Liverpool on the 16th 
July, 1812, on a voyage to New York, with 
these goods on board, and imder a charter 
party to John Richardson, styling himself an 
"English mercMnt, residing in Liverpool." 
That she had a license on board, obtained 
from the British government, to protect her 
against capture by British cruisers. That at 
the time of her departure, information of the 
hostilities existing between tbe United 
States and Great Britain had not reached 
England. That on the 3d September, 1812, 
she was captured as a prize by the privajteer 
Tickler, and brought into the port of New 
York, The position in which she was taken 
is not ascertained with precision. It is dif- 
ferently stated in the preparatory examina- 
tions which have been read, varying from 
eighteen to thirty miles south of the light- 
house. It is also in evidence, that John 
Richardson, the person in whose behalf these 
goods are claimed, is a native subject of the 
king of Great Britain, but a naturalized citi- 
zen of the United States. The national char- 
acter of Mr. Richardson is the principal 
ground on which this cause must be decided; 
but before I proceed to consider that, to ex- 
amine the effect of his naturalization here, 
and of his subsequent residence in England, 
with the explanation given of it, by the fur- 
ther proof which was ordered and produced, 
I wish to dispose of some other questions 
which were first raised as principal grounds 
of defence, in a preceding cause, and also re- 
lied on in this. 

It has been insisted, that this property was 
confided to the faith of the government, be- 
cause laden on board an American vessel be- 
fore the commencement of hostilities, and 
proceeding to its destined port in ignorance 
of that event. 2d. That it was captured 
within the territorial waters of the United 
States; thus under the protection of the gov- 
ernment, and not subject to be made prize. 
3d. That it was exempt from capture, be- 
cause proceeding in an American vessel, and 
under the American flag. 

In examining the points which have been 
stated, it will be necessary to advert to some 
general principles of the law of nations. In 
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doing this, it -will not be reciuisite to notice 
particularly its divisions into necessary, vol- 
untary, conventional, customary or positive. 
The law of nations, without defining or de- 
veloping its divisions more minutely, may be 
stated to be the law of nature, rendered ap- 
plicable to political societies, and modified, 
in progress of time, by the tacit or express 
consent, by the long-established usages and 
written compacts of nations: usages and 
compacts become so general that every civil- 
ized people ought to recognize and adopt 
their principles. A principle which is de- 
ducible from natural reason, and firmly es- 
tablished by the primitive law of war, the 
general law of nations, in which is not em- 
braced the conventional or customary law, is, 
that as soon as war is declared, all the 
property of the enemy or his subjects, wher- 
ever found, whether on the land or on the 
water, is lawful prize. This position, it is 
presumed, will not be contested. It is laid 
down in terms thus broad by aU the late as 
well as -the early publicists. By Grotius, lib. 
3, cc. 8, 5; PufEendorf, Law Nat c. 8; Byn- 
kershoeck, c. 2; Vattel, Law Nat lib. 3, c. 5; 
Martens, Law Nat lib. 8, c. 2. If, then, en- 
emy property under any circumstances be ex- 
empt from the rigorous operation of this 
principle, the exemption must be found in 
the conventional or customary law. That 
the rigor of this fundamental law has been 
relaxed by the express agreement of some 
nations, the tacit acquiescence and conse- 
quent customs of others is freely admitted. 
The severity of the laws of war, and the 
stern exercise of many belligerent rights, 
have been gradually modified and ameliorat- 
ed as civilization and refinement difEused 
their influence over the nations of the earth; 
national humanity has kept pace with the 
progress of science and religion, which grad- 
ually infused the benignity of their principles 
into the whole system of national inter- 
course. The enlarged views and intellectual 
improvements resulting from the one, gave 
efficacy to the precepts of the other, which 
taught all people that public, like municipal 
laws, were to be administered, not only in 
justice, but in mercy. 

It was about the middle of the 17th cen- 
tury that these enlightened views were ma- 
tured into a decisive and practical influence 
on the conduct of belligerent powers. That 
the ferocious and sanguinary spirit which 
had uniformly distinguished national con- 
flicts began to abate. That war became 
more a contest between governments, than 
nations, between monarchs contending for 
political supremacy, with objects more direct 
and definite than individual calamity. The 
petty pillage of a town, and the oppression 
of individuals, whom accident or the pursuit 
of fortune had placed within his power, 
ceased to add to the laurels of the prince, 
or the splendor of his throne; and this new 
view of national honor and magnanimity, 
this revolution in moral feeling, produced a 
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correspondent revolution in the practice, if 
not in the laws of war. This, too, was an 
important epoch in the history of European 
commerce. Ever since the reign of Eliza- 
beth, England had taken a conspicuous part 
in the politics of Europe. That active prin- 
cess entered with spirit into the affairs of 
the continent, for the express purpose of ex- 
tending the trade and commercial connec- 
tions of her kingdom. The impulse generat- 
ed by her measures continued and extended 
its influence through the whole of the seven- 
teenth century— and it was soon perceived, 
that a more liberal policy towards each oth- 
er's subjects, at the commencement of hos- 
tilities, was necessary to the safety and con- 
venience of commercial enterprise. To aU 
the views and feelings, therefore, resulting 
from the increased wisdom and refinement of 
the times, were added the powerful motives 
of direct and evident interest That com- 
merce might be beneficial, not only to indi- 
viduals, but to the revenues of the state, it 
was necessary that those engaged in it 
should pass freely from one country to an- 
other, and dwell with safety wherever their 
pursuits might lead them. If, in times when 
princes were as capricious, when wars were 
as frequent quite, and undertaken for causes 
as trivial as at present, these excursions 
were to have been attended with captivity 
and confiscation, it is easy to perceive the 
evils that would inevitably interrupt the 
progress of the commercial system then con- 
templated and begun. 

In • the progress of social improvement, 
therefore, we find the source of the desire to 
remedy these commercial embarrassments, 
and in that desire the proximate cause of 
the practice which now generally prevails 
among belligerents, of exempting from sei- 
zure the persons, and from confiscation the 
effects of each other's subjects within their 
respective territories, immediately on the 
commencement of hostilities. The form in 
which it first appeared, was that of giving 
notice to alien enemies to depart with their 
goods, and stipulations to this effect are first 
found in treaties made soon after that of 
Munster, in 1647-S. During the violent and 
complicated wars, terminated by that con- 
vention, the property of hostile individuals, 
as usual, had been confiscated; but by the 
24th article, restitution was agreed upon. 
And in the treaty made seven years after- 
wards between Cromwell and Lewis Xrv it 
was agreed, that in case of war, the mer- 
chants of the contracting powers should have 
six months to depart with their effects. This 
is the first stipulation of the kind I have 
found in a treaty. I am aware that in Eng- 
land some regulations favorable to the free- 
dom of commercial pmisuits had been adopt- 
ed at an earlier period, as appears by the 
30th chapter of Magna Oharta, and a statute 
passed in the reign of Edward m. But 
these were local and municipal regulations, 
and failed to produce an immediate or de- 
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cisive effect on the customs of Europe, al- 
though they may have prepared the way for 
the treaty stipulations to which I have al- 
luded. Notwithstanding the precedent which 
had been established, and the concurring mo- 
tives of interest and humanity which de- 
manded an amelioration of the first sever- 
ities of war, the safety of alien enemies, and 
their effects, rested for a long time exclu- 
sively on the special stipulations of treaties. 
So late as the period when Bynkershoeck 
wrote, the beginning of the last century, they 
received no sort of favor or protection, un- 
less there existed a treaty to that effect be- 
tween the belligerent states. Even Vattel 
recognizes the relaxation of the ancient rule 
as a modei'n practice. From recent instances, 
and from finding the provision in question 
in some of our latest treaties, it is even 
doubtful now whether it has acquired the 
force of a national custom, and whether the 
confiscation of enemies' goods, in the countiy, 
at the commencement of hostilities, if not 
protected by treaty, would be deemed a vio- 
lation of the law of nations, or a mere de- 
parture from a recent practice. In the war 
in which we are now engaged, it is conceded 
that the rule is to be applied; and having 
briefly ti'aced its origin and progress, it re- 
mains to examine its extent. 

It will appear, I thinlc, from the authorities 
which must govern us, that no effects belong- 
ing to an alien enemy, but such as are under 
particular circumstances within the country 
at the commencement of hostilities, have ever 
been deemed, by the law of nations or "the 
usages of war, under the safeguard of public 
faith, where special compacts do not vary 
the general rule. No other property is with- 
in the modification of the law. All that 
comes into tlie country subsequent to the 
declaration of war, is still subject to seizure 
and confiscation, where there is no treaty on 
the subject. We have none with England 
that can arrest or suspend the application of 
this principle. In the treaty between the 
United States and Prussia, the contracting 
parties stipulated, that in case of war, the 
subjects of each other should be allowed nine 
months to settle their affairs and depart with 
their effects; and the 26th article of the 
treaty of 1794, with England, is somewhat 
similar. Both obviously relate to propei*ty in 
the country at the commencement of hostil- 
ities, and therefore under the protection of 
the government. 

In an examination of the present question, 
but little aid can be derived from early 
writers on national law. Grotius and Puf- 
fendorf, and their cotemporaries, who ex- 
plain with great minuteness the duties and 
obligations arising from the primitive laws 
of war, afford no light on a principle unrec- 
ognized in practice, at a period when the 
physical force of nations was not limited in 
its exercise by those rules which have since 
derived authority from the acquiescence of 
a more refined age. The exemption of ene- 



mies' property from confiscation under any 
circumstances, formed no part of the martial 
policy of that day. Bynkershoeck, as has al- 
ready been noticed, states in his seventh 
chapter, that all enemies' goods in the coun- 
try at the commencement of war, are con- 
fiscated, unless protected by treaty. In chap- 
ter 3, when treating of the suspension of 
commercial intercom'se between enemies, he 
says: "It is clear that the goods of enemies 
brought into our country, are liable to con- 
fiscation." Vattel confines the exemption ex- 
pressly to goods in the coimtry at the time 
war was announced. I shall give his words, 
for I may, perhaps, have occasion to make 
another remark upon them; "The sovereign 
declaring war can neither detain those sub- 
jects of the enemy who are within his do- 
minions at the time of the declaration, nor 
their effects— they came into his country on 
the public faith. By permitting them to en- 
ter into his territories, and continue there, he 
tacitly pi'omised them liberty and secm'ity 
for their return; he is, therefore, to allow 
them a reasonable time for withdrawing with 
their effects; and, if they stay beyond the 
term prescribed, he has a right to treat them 
as enemies— though as enemies disarmed.-" 
This embraces all the law on the subject; 
for, although recognized, it is nowhere more 
distinctly stated. Martens, more rigid in the 
application of the rule, says: "Where there 
are neither treaties nor laws touching these 
points, nations continue still to seize on aU 
the property belonging to their enemies' sub- 
jects which is carried into their territories 
after the declaration of war." This goes di- 
rectly to the point before us— and I shall add 
an exti'act from Chltty to the same effect. 
He says, that "in strict justice, the right of 
seizure can take effect only on those posses- 
sions of a belligerent which have come to 
the hands of his adversary after the declara- 
tion of hostilities." In another place he ob- 
serves: "The prohibition of Vattel reaches 
to the exemption only of goods in our hands 
at the time of the declaration, and does not 
cover property coming into our territory after 
that declaration." That the exemption of 
Vattel embraces only goods in the country 
at the rupture, is perfectly plain; and I 
think it open to an inquiry, whether a still 
more rigid rule may not be fairly extracted 
from the terms in which it is expressed, 
which is, whether not only the property, but 
the owner, the claimant, must not have been 
within the country before the war, to entitle 
either to governmental protection. Personal 
property f oUows the rights of the person. On 
general principles, therefore, unless the' per- 
son claiming is entitled to protection, his 
property cannot be. The persons, according 
to Vattel, entitled to protection, are those 
who were in the country at the declaration 
of war. They must be permitted to return 
with their effects. And it seems to me that 
the exemption of hostile property from sei- 
zure is founded entirely on this personal 
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right, and that this right is derived from the 
circumstance of having come into the country- 
before the war, and therefore on the public 
faith. In common with all other general 
rules, this must ever be subservient to the 
express stipulations of a treaty. As it does 
not seem necessary, I shall not now examine 
whether such exist between the United States 
and Great Britain. These remarks are only 
the partial result of a general investigation, 
and not a direct examination of the principle 
they embrace. They are, therefore, particu- 
larly open to correction. 

This particular branch of the subject has 
been examined with some care, for the pur- 
pose of ascertaining whether there were any, 
and if so, what circumstances, that could 
take enemy property, not in the country, 
out of the operation of the general rule clear- 
ly established by the authorities which have 
been referred to; and I am constrained to 
say, that not a single dictum has been found, 
except that in Azuni, to which I shall have 
occasion to refer, claiming the safeguard 
of public faith for property not actually 
within our territorial limits at the commence- 
ment of the war. The inference appears to 
me irresistible, that no extension of the 
principle is intended. It would seem to fol- 
low, then, \mder the rule which appears to 
me to be established by that public law 
which must control the decisions of this 
court, that if this mtist be considered enemy 
property, it is subject to capture and con- 
demnation as prize. Whether the result of 
ray examinations be coiTcct or otherwise, to 
attempt to show, after what has been said, 
that the property in question is not protected 
because laden, and proceeding in ignorance 
of the war, would be superfluous and h:- 
regular. But indulging, as I do, a proper 
diffidence in my own opinion of the law, on 
a subject so novel and important, I must be 
permitted to fortify it, by attempting to 
develop what I conceive to be the practice 
of other nations who profess to be governed 
by it. 

In the doctrines held and enforced by 
Great Britain, we may, perhaps, find a sat- 
isfactory exposition of the law, in cases like 
this we are discussing. And if, in a war 
with her, we adopt the construction of her 
own government, and the practice of her own 
courts, we can afford no just ground of com- 
plaint In examining these we shall find, 
not only that the English prize courts are 
in the constant habit of condemning prop- 
erty brought in ignorant of the war when 
captured, but property in port at the com- 
mencement of hostilities, and even property 
captured before the war, but in contempla- 
tion of that event. The only difficulty and 
discussion that ever occurred on the subject 
in that country, was to whose benefit the 
condemnation should, inure: whether to the 
lord high admiral, or, since the abolition 'of 
that office, to the king in his office of ad- 
miralty, or to him jure coronae. Dm*ing the 
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usurpation of Cromwell the office of lord 
high admiral was in various ways depressed, 
and its perquisites reduced. The protector 
found them valuable, and it became his 
policy and his interest, not only to engross 
and direct their application to unusual pur- 
poses, but to abolish the office itself. From 
time immemorial, captures made from the 
enemy under particular circumstances ha^ 
been considered as perquisites of the ad 
miral, and, under the name of droights of 
admiralty, appropriated to support the dig- 
nity and splendor of his station. The sin- 
ister policy and distracted -views of the gov- 
ernment, at this period, introduced much 
confusion as to the distribution of the rev- 
enue arising from these som-ces; and at the 
restoration, the distinction between droights 
of- admh-alty and direct forfeitures to the 
ci'own was ill understood, and but little re- 
garded in practice. With the regular settle- 
ment of the government, the lord high admiral 
began to claim what had once been considered 
the rights and emoluments of his office, which 
produced much animated discussion between 
him and the king. The controversy was at 
length referred to the greatest lawyei-s and 
the ablest civilians in the kingdom. From 
their combined wisdom resulted an order of 
the privy council, which, with great ap- 
parent precision, designated the rights and 
settled the conflicting pretensions of these 
worthy brothers. This order in council bears 
date the 6th of March, 1665. As far as re- 
lates to this subject, it remains unaltered, 
and at this day governs the decisions and 
practice in the British prize courts. Inde- 
pendent of all other matter, a reference to 
the terms of this order alone will abun- 
danUy show that property coming in, ig- 
norant of the war, is subject, in England, 
to seizure and confiscation. The part of the 
order connected with this question is in 
these words: "All ships and goods belong- 
ing to enemies, coming into any port, creek 
or road of his majesty's kingdom, of Eng- 
land or of Ireland, by stress of weather or 
other accident, or by mistake of port, or by 
ignorance not knowing of the war, do be- 
long to the lord high admiral." Enemy's 
ships and goods, then, coming into a port, 
creek or road, not knowing of the war, are 
condemned to the admiral. But the coming 
in must be voluntary, unconnected, at least, 
with any circumstances resulting from the 
war, to constitute a droight of admiralty. 
.But what if it be not so? The answer of 
Sir William Scott is plain: "When vessels 
come in, not under any motive arising out 
of the occasions of wax*, but from distress 
of weather or want of provisions, or from 
ignorance of war, and. are seized in port, 
they belong to the lord high admiral. But 
where the hand of violence has been exer- 
cised upon them, where it arises from acts 
connected with war, &c., they belong to the 
crown." Thus far, then, we have an ex- 
position of this order, and therefore of the 
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British practice, which is still regulated by 
it, showing conclusively that ignorance of 
the war does not avert a forfeiture, and that 
uifder this part of the order these goods 
would not he droights of admiralty, because 
the hand of violence has been upon them; 
because her coming in arose from acts con- 
nected with war. 

A practical illustration of those principles 
will be found in the arguments of counsel 
and judgments of the court in the cases of 
The Danckebaar Africaan, 1 O. Rob. Adm. 
107, The Herstelder, Id. 114, and The Re- 
beckah, Id. 227, and The Maria Francoise, 6 
C. Rob. Adm. 282. All these vessels, I be- 
lieve, were captured in ignorance of the war. 
The word "coming," Mr. Brown says, in 
his "Civil and Admiralty Law," is worthy 
of attention; and so, indeed, it is in an Eng- 
lish pr-ize court. He goes on to say, in the 
words of Sir William Scott, extracted ver- 
batim from the case of The Rebeekah: "It 
has, by usage, been construed to include 
ships and goods already come into ports, 
creeks or roads," &c.; and in consequence 
of this construction he adds, "all vessels de- 
tained in port, and found there at the break- 
ing out of hostilities, are condemned jure 
coronae to the king." This practice of con- 
demning vessels in port, at the breaking out 
of hostilities, is founded exclusively on this 
strange construction of the order; and it is 
remarkable enough that* they are condemned 
jure coronae to the king. The claim of the 
admiral is defeated, I presume, by the cir- 
cumstance that they were not enemy's ves- 
sels when they came in, as he is entitled 
only to enemy's vessels coming in. Another 
part of the order is: "All such ships as 
shall be seized in any of the ports, creeks 
or roads of this kingdom or of Ireland, be- 
fore any declaration of war or reprisal by 
his majesty, do belong unto his majesty." 
Under this is probably sanctioned the con- 
demnation of property detained by embargo 
before war is declared; and hence, also, 
property captured before the war, under 
whatever pretence or mistalcen motive, will 
be condemned if hostilities commence be- 
fore the adjudication. Sir William Scott 
says, that "the person claiming must not on- 
ly be entitled to restitution at the time of 
seizure, but he must be in a capacity to 
claim at the time of adjudication." This, 
at first view, would seem to be at variance 
with the general rule or practice already 
assented to, that property in the country is 
not liable to confiscation. But the reason of 
the distinction no doubt is, that the property 
thus situated came in by coercion, and fur- 
nishes conclusive evidence that the rule ex- 
empting hostile property from confiscation 
must be strictly construed; that under the 
diversified ch-eumstances and various situa- 
tions in which it may be placed and cap- 
tured, the public faith is only pledged for 
the protection of that which was not only 
in the power of the advei'sary, but had been 
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voluntarily brought within his territoiy, and 
placed within his power, before the com- 
mencement of hostilities. Thus, then, I 
think it appears, where there is no recipro- 
cal agreement to prevent it, that property 
is condemned in England, although cap- 
tured in ignorance of the war, or lying at 
liberty in port at the commencement of hos- 
tilities, or in any way seized or detained be- 
fore the declaration of war. 

In opposition to this practice, and to what 
I conceive to be the clear and established 
laws of war in such cases, a passage fTom 
Azuni has been cited in these words: "A 
merchant vessel that happens to be at sea 
when the nation to which it belongs enters 
into a war, cannot be captured on its arriv- 
ing at. an enemy's port, in right of the war 
which has supervened between the two na- 
tions. He ought then to be under the safe- 
guard of the public faith." What he ought 
to be, and what he is allowed to be, by the 
usages and customs of nations, are very dif- 
ferent things. Each of us might, hi our clos- 
ets, devise many humane and beneficial mod- 
ifications of the laws of war— but to what 
purpose? The whims and reveries of authors 
do not govern nations at this day; it re- 
quires the sanction of the civilized world to 
invest them with the force and authority of 
laws. The passage is remarkable, because it 
has neither the opinion of any publicist, nor 
the practice of any nation to support it 'Tis 
true he refers to two treaties for a recogni- 
tion of this principle, and two individual in- 
stances of personal magnanimity: the one ex- 
tracted from a French newspaper. On this 
authority he has announced a new law to bel- 
ligerent nations. Surely the provisions of 
two treaties are not binding on nations not 
parties to them, nor can personal magnanim- 
ity establish a rule for the government of the 
world. This principle of Azuni has not yet, 
and I will venture to predict never will, be- 
come part of the law of nations, and it never 
ought, if wars are, as they should be, com- 
menced only for just causes and with legiti- 
mate views. The end of a just war is to ob- 
tain a remuneration for some loss sustained 
or injury received; and after announcing to 
the world that force will be employed to ob- 
tain that which is withheld, can it be neces- 
sary, m evei-y individual case of attack, to 
send a herald to prodaun your intention, that 
your adversary may be prepared to resist- 
thus hazarding a loss equal to that which it 
is sought to repair? On a careful perusal of 
the work in which this doctrine is advanced, 
I think it will be found that to whatever 
consideration It may be entitled as a work of 
ingenuity and research, it is unworthy of 
much weight as an authority. It was pro- 
duced, if not under the dictation of a dis- 
tracted government, yet in some degree for 
the purpose of supporting the alterations it 
proposed in the maritifae laws of nations, 
and under the operation of prejudices too 
strong to admit of an impartial examination 
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of a national question. It was obviously 
written imcler the innovating influence of tlie 
times, at a period when the inflamed pas- 
sions of men, and the convulsed energies of 
nations, were uprooting the foimdations of 
social and political order; when new systems 
of policy, of municipal and of public law, 
were everywhere springing up with a luxuri- 
ance that threatened to confound all estab- 
lished principles, and perplexed the soundest 
understandings; when . intellectual efforts 
were perverted by the captivating novelties 
and splendid plausibilities, engendered "in 
that season of fulness which opened" upon 
the world with the French Revolution; when 
changes and innovations, eccentric in theh: 
nature, and infinitely various in their charac- 
ter, overwhelmed every system of ethics and 
philosophy which laborious wisdom had de- 
vised or time consecrated— absorbed or dis- 
sipated all that was fantastic in superstition, 
or venerable in orthodox opinion, while the 
victorious eagles of a frenzied people indis- 
criminately overshadowed or subverted all 
the moniunents of human folly, and all that 
remained of ancient grandeur. From sources 
so agitated, if not polluted, nothing satisfac- 
tory can be drawn. The orades of wisdom 
are seldom uttered amidst scenes of tumult 
and commotion. We must looli badi beyond 
the troubles of these latter days for wise 
rules, and trace their modifications and pres- 
ent form through the acknowledged and uni- 
form practice of settied and civilized nations. 
That is at variance with this novel sugges- 
tion, and it cannot be admitted on an author- 
ity so questionable. 

It is aUeged, 2dly, that this property was 
captm-ed within the territorial waters of the 
United States, and therefore not subject to be 
made prize. There is something so novel in 
this position, and in the arguments which it 
has suggested, that it is difficult to reduce 
them to a systematic examination. It would 
be easy to explain the foundation of the ju- 
risdictional right of every nation to those por- 
tions of the sea that wash its shores.* To 
show that the source from which it is de- 
rived is self-preservation. That this sov- 
ereignty is assumed by, and conceded to 
each, for the preservation of its own peace, 
to avoid the evils that may result from a 
warfare between others, prosecuted within its 
immediate vicmity. But whatever may have 
been the origin of this claim, or by whatever 
reasons sustained, the precise nature of this 
sovereignty is involved in some obscurity. 
It will, however, be unmecessary to investi- 
gate that minutely, in order to explain the 
difficulty which the argument on this branch 
of the subject was intended to present. By 
examining the constitution of the admiralty 
and prize courts, and the power derived to 
the captors by the prize commission, it will 
become obvious that it has no connection at 
all with the general question of prize— that it 
affords protection under particular circum- 
stances to a friend, never to an enemy— that 



it is an appendage (if I may use the term) to 
a neutral territory— but does not, and cannot 
exist between belligerents. 

The common admiralty jurisdiction (as 
Comyn calls it) extends to all things done 
super altum mare. The prize jurisdiction is 
not thus lunited. It embraces the whole 
question of prize, unrestrained by the locality 
of the captvure: it talJes cognizance of all 
captures, no matter where made, if made as 
prize. The validity of the capture depends 
on the "jus belli" as determined by the law 
of nations. The effect and ultimate direc- 
tion of the forfeiture depends on the rights 
granted by the terms of the commission, as 
explained by legal definitions, and recognized 
by universal usage. What, then, does the 
prize commission gi-ant? To make captures 
of enemy goods on the high seas, limiting 
the power intended to be conveyed, by the 
very terms that limit the common admiralty 
jurisdiction. By ascertaining the extent ot 
that jurisdiction, we must necessarily discov- 
er what is meant by the high seas, and thus 
the interest derived from this capture. Wood 
gives the answer of the judges of the realm, 
to the complaints of the admiral concerning 
prohibitions granted by the common law 
comrts. In different places, they say: "By 
the laws of this realm, the court of the ad- 
miral has no cognizance or jurisdiction of 
any manner of contract, plea, &c., within any 
county of the realm, either upon the land or 
the water. It is not material whether the 
place be upon the water, infra fluxum and 
refluxum aqua, but whether it be upon any 
water, within any county," "taking that to 
be the sea wherein the admiral hath jurisdic- 
tion, which is before by law described to be 
out of any county." Comyn says: "The ad- 
miralty has jturisdiction in matters on the 
main sea, or coasts of the sea, not being 
part of the body of any county. And if it 
be between high and low-water mart when 
the sea flows; for then it is super altum 
mare, though upon the reflux it be infra cor- 
pus comitatus." The admiralty, then, has ju- 
risdiction on all waters, not infra corpus com- 
itatus; and how is it given? by the very 
terms contained in this commission. All wa- 
ters, therefore, not comprehended within the 
body of a county, constitute a part of the 
high sea; imless it can be shown, then, that 
this capture was made within the limits of a 
count7, it was well made, and vests an inter- 
est in the captors. 

In analogy to the British practice, it has 
been contended) that by reason of the local- 
ity of the capture, the forfeiture must go 
to the government, in the natiyre of a droight 
of admiralty, because included, I presume, 
in the terms of the British order, which 
gives a direction to the forfeiture. But we 
have neither droights of. admiralty, nor such 
an order; the whole subject must be regu- 
lated by the commission and instructions. 
We can only discover what has been re- 
served to the government, by ascertaining 
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what has been granted. They have author- 
ized captures on the high seas, which I 
think has been shown to include the spot 
where this capture was made. If even we 
had droights of admiralty, and an exact 
copy of that order in force here, still the 
forfeiture would go to the captors. The 
place of capture is not embraced by either 
of the terms used in it, as appears clearly 
in 2 Browne, Civ. & Adm. Law, 61, and 
by the exposition given of them by Sir 
William Scott, in 1 0. Rob. Adm. 231. • 

It is insisted, 3dly, that this property Is 
exempt from capture, because proceeding in 
an American vessel, and under the Amer- 
ican flag. This objection would seem to be 
sufficiently answered by the principles al- 
ready laid down. The same rules that ex- 
plain the admiralty jurisdiction, and des- 
ignate the limits between it and the com- 
mon law jurisdiction, must determine what, 
under the law of nations, is to be consid- 
ered in the- territoiy, so as to exempt . it 
from capture; it must be within the com- 
mon law jurisdiction, within the body of a 
county. The notion that vessels must be 
considered as part of the territoiy of a na- 
tion, is antiquated and exploded. The most 
strenuous advocates for the freedom of 
goods in free ships, no longer place the 
controversy on that ground. The principle 
first formally promulgated in the Consolato 
del Mare about the twelfth century, that 
enemy property was good prize on board 
free ships, has certainly been contested at 
different periods. It has sometimes been ad- 
mitted and rejected by the same and differ- 
ent nations: but the high authority of that 
celebrated code, has generally prevailed 
where treaty stipulations did not establish 
a different rule. Within our own times it has 
been attempted, with great force and with 
much spirit, to establish a different principle, 
but it was lost with the scattered fragments 
of the armed neutrality. Amidst the uproar 
of the world, the flag, too, has dwindled 
into a vain emblem of sovereignty, protect- 
ing nothing; nothing certainly but the ves- 
sel, and designating only to what portion of 
the globe she belongs. These are the prin- 
ciples of England. They were recognized by 
our government in its correspondence with 
the French minister in the year 1793, and 
I am not prepared to deny that they are 
founded in reason. 

The additional instructions Issued by the 
president, have been reliecj on as, a ground 
of defence. These instructions were prepar- 
ed and dated at the city of. Washington, the 
2Gth August. On the 29th they weye known 
here. The pfivateer Tickler was then at 
sea, and there is no evidence at all to show, 
that she had a knowledge of them at the 
time this capture was made, to wit, the 
3d September. Indeed, all presumption is 
asrainst it. Considering, then, the captain 
of this privateer as ignorant of these instruc- 
tions, and under the circumstances of the 



case he must be so considered, I am of 
opinion, that they could have no effect or 
operation on his conduct. There is a ma- 
terial difference between acting in ignorance 
of a supreme legislative act and of execu- 
tive orders. The one affords no impunity to 
the commission of a crime; the publication 
of a law enacted by the known public au- 
thority of the country, which operates upon 
every member of tie community, is the 
only notice which, in the nature of things, 
can be given of it. A knowledge of it must 
be presumed ex necessitate, from the im- 
possibility of giving to it farther publicity. 
But a private executive instruction, for the 
government of a certain class of public 
agents, can be made known to them in a 
different manner, and must be so, before 
they can be governed by it. In short, the 
one is a public, the other a private instru- 
ment Ignorance of the one cannot be al- 
leged, but the other cannot be obeyed un- 
less known. A law operates until repealed 
with the same solemnity with which it 
was enacted. An instruction must be obey- 
ed, until revoked with the same formality 
with which it was given. The original in- 
struction was given and communicated to 
the commanders of these vessels, and an- 
other intended to annul or supersede it, must 
be given and communicated to them in like 
manner to produce that effect; until then 
the first instruction is their only rule of ac- 
tion. Again, this is a warlike operation. 
Considering, then, these insti-uctions of the 
president in a military point of view, is not 
every act done under the one legal and ef- 
fectual until another is communicated? If 
the libellants had been instructed to capture 
property of this description, would they not 
have been bound to do so until an order in- 
terdicting it was received? The case has 
been likened to captures made after a ti'eat^- 
of peace signed; but there is not the least 
similitude. To capture enemy property is a 
right of war. If there be no war, there can 
be no capture. The right to capture is dur- 
ing' war, and is extinguished with it, eo 
instante. Some publicists have contended, 
even that a capture is good till notice of 
peace received. But that is exploded. I am 
clearly of opinion, therefore, that these in- 
structions can have no weight under the 
circumstances of this case. But suppose, 
for a moment, that they were to have effect, 
that they were known, or though not known, 
that still they were binding. That, it seems 
to me, would only raise a question between 
the government and the captors. If this be 
enemy property, this court would not re- 
store it. If the captors have no claim, it 
would be condemned to the government 
But from the best view I am able to take 
of these additional instructions, it appears 
to me that they were not intended to touch 
the case of enemy property. It Is well 
known, that at the commencement of the war, 
American vessels, laden in most cases with 
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American property, were molested and cap- • 
tured by privateers, with a view to a con- 
demnation, on the ground of being engaged 
in an illegal trade with the enemy. As 
these vessels sailed in ignorance of the war, 
the government thought, that under all the 
circumstances of the case, they were en- 
titled to consideration and lenity. These 
instructions, then, were issued to protect 
American vessels and American property 
from molestation before their arrival, with- 
out intending, in my judgment, to interfere 
with the question of prize in relation to 
enemy property- If it were otherwise, it 
would present the case of the executive 
abrogating, not only a right already vested 
by law, but one which is universally given 
and recognized in modern warfare, to capture 
enemy property on the high seas; and a 
proceeding resulting in nothing but drawing 
the forfeitui-e to the government; thus frus- 
trating the very objects which had led these 
people to this species of warfare— to capture 
hostile property within the limits prescrib- 
ed by their commission. I cannot give to 
these orders a construction that wiU lead to 
this conclusion. 

The last question to be considered is 
whether Mr, Richardson, in whose behalf 
this property is claimed, is, for the purposes 
of this proceeding, entitled to all the rights 
and immunities of an American citizen. In 
the prosecution of this inquiry, I shall not 
stop to examine whether a naturalization, 
obtained for special and temporary, and not 
^or general and permanent purposes, can 
be valid and effectual? Whether a govern- 
ment is bound, under any circumstances, to 
protect a citizen or subject, who not only 
withdraws voluntarily from the performance 
of every duty, but who, for nearly "twice 
the period that ordinary calculation assigns 
to the continuance of human life," incor- 
porates himself and his resources with the 
numbers and the wealth of another nation? 
These, in my judgment, are questions well 
worthy of ; consideration, and less easy of 
solution than seems to be apprehended. But, 
as I have already jCxceeded the limits usual- 
ly observed on occasions of this sort, I shall 
waive their discussion now, and notice only 
the more limited difficulties suggested by the 
.course of the argument. The facts relative 
■to Mr. Richardsonfs naturalization here, and 
residence abroad,, as, disclosed by the further 
proof which was ordered, are these: It ap- 
pears that he ,was naturalized as a citizen 
of the United States in the year 1795, ac- 
.cording to the laws ,then in force on that 
subject; that in 1797 he went to England; 
that in 1799 he came again to this country, 
and returned to England in 1800, where he 
continued to reside till March, 1813, making 
a residence of sixteen yeai:s in England, 
with the exception of a visit to this coun- 
try of a few months. Tbe effect of that will 
: presently be, noticed. It is contended by the 
captors that this residence constitutes ja 
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domicil m^^der the law of nations. A com- 
mercial' residence, within the principles of 
prize law, investing the claimant with all 
the characteristics of a British trader, and 
involving him in all the consequences and 
all the evils incident to that character. 

I think it may be assumed as a, principle, 
that the law of nations, without regarding 
the municipal regulations prescribed for his 
admission, views every man as a member of 
the society in which he is found. Residence 
is prima facie evidence of national character; 
susceptible, however, at all times, of ex- 
planation. If it be for a special purpose, 
and transient in its natm-e, it shall not de- 
stroy the original or prior national character. 
But if it be taken up animus manendi, with 
the intention of remaining, then it becomes 
a domicil, superadding to the original or 
prior character, the rights and privileges, as 
well as the disabilities and penalties of a 
citizen or subject of the country in which 
the residence is established. "The domicil," 
says Vattel, "is the habitation fixed in any 
place with an intention of always staying 
there. A man does not then establish his 
domicil in any place, unless he makes suffi- 
ciently known his intention of fixing there, 
either tacitly, or by an express declaration!" 
Again: "The natural or original domicil is 
that given us by birth, where our father had 
his; and we are considered as retaining it, 
till we have abandoned it in order to choose 
another. The domicil acquired, is that 
where we settle by our own choice." This 
is the general principle, determining the na- 
tional character solely by the domicil, wheth- 
er natural or acquired. As the original 
domicil is given by birth, it requires no ex- 
planation. But what shall constitute an ac- 
quired domicil? Although the definition giv- 
en of it appears, at first view, sufficiently 
plain, yet in analyzing it we have soon to 
encounter an impoi-tant difficulty. "When 
shall the intention to remain -be deemed to 
exist? if it be not openly declared, when, 
as Vattel expresses it, shall it be deemed to 
be tacitly made known? What shall be 
evidence of the animus manendi and de- 
termine the intention? In order to ascer- 
tain this, we must resort to the exposition of 
able magistrates, whose duty it has been to 
expound and apply this public law; we 
must descend into an examination of the 
jlidgments and official acts of tribunals sit- 
^ting and deciding under the law of nations. 
It. has been contended ,that the practical 
illustration of this doctxine, derived from the 
course and practice of -the prize courts, jus- 
tifies the following conclusions: 1st. That 
no residence establishes a domicil to any 
hostile purpose, or operating a condemna- 
tion of goods, but that which is either taken 
up or continued after the commencement of 
hostilities. 2d. That on the breaking out of 
war, a citizen or subject of one belligerent 
country, has^a right to return from the oth- 
er, and bring with him, of withdraw from 
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thence, his goods and effects. I think the 
consideration of these propositions will em- 
brace all the arguments, and lead to an ex- 
amination of all the authorities which are in 
any way applicable to the merits of this 
cause. It must be remembered, that the 
px-inciple laid down by Vattel is general, and 
must be universal in its application. It has 
no relation whatever to either a state of war 
or peace. The different authorities which 
have been cited, must all be examined with 
a reference to that. 

The most general view which has been 
taken of this subject by Sir Wm. Scott, is in 
the ease of The Harmony, 2 C. Hob. Adm. 
324. "Of the few principles," he says, "that 
can be laid down generally, I may venture 
to hold, that time is the grand ingredient in 
constituting domicil. I think that hardly 
enough is attributed to its effects; in most 
cases it is unavoidably conclusive; it is not 
unfrequently said, that if a person comes 
only for a special purpose, that shall not 
fix a domicil. This is not to be taken in an 
unqualified latitude, and without some re- 
spect had to the time which such a purpose 
may or shall occupy; for if the purpose be 
of a nature that may, probably, or does ac- 
tually detain the person for a great length of 
time, I cannot but think that a general resi- 
dence might grow upon the special purpose. 
That against such -a, long residence, the plea 
of an original, special purpose could not be 
averred; it must be inferred, in such a case, 
that other purposes forced themselves upon 
him, and mixed themselves with his orig- 
inal design, and impressed upon him the 
character of the country where he resided." 
Surely, if terms can be explicit, and lan- 
guage can be plain, this is so. There is in 
it not the least allusion to a state of hostili- 
ties, or to a belligerent country. The terms 
are as comprehensive as those of Vattel. 
Showing, that residence alone, wherever it 
may be, is the source and foundation of 
domicil, and that from the length of the 
resiaence is derived the evidence of an in- 
tention to remain. If this be not so, why is 
time the grand ingredient in constituting 
domicil? If residence in a hostile country 
were necessary, that would be the grand in- 
gredient; the characteristic feature in this 
acquired character which works a forfeiture 
of goods. But it is said, that the further 
remarks of this great authority in the same 
case, furnish an inference unfavorable to 
the opinion I have expressed: "Suppose a 
man comes into a belligerent countiy, at or 
beiore the beginning of a war; it is certain- 
ly reasonable not to bind him too soon to an 
acquired character, and to allow him a fair 
time to disengage himself." 

From this, I should draw an argument di- 
rectly the reverse of that which it has been 
cited to support; why is it too soon to bind 
him to an acquired character, who comes in- 
to a belligerent country at or before the be- 
ginning of a war? Most assuredly, because 



he had not, by a residence previous to the 
war, established a domicil, or manifested his 
intention to remain. His residence had been 
too short to afford evidence of a determina- 
tion to fix his habitation there. He shall, 
therefore, be permitted to make his election 
to retire, and be allowed a fair time to dis- 
engage himself. If this claimant had ar- 
rived in England at, or immediately pre- 
ceding the war, we would have had a very 
different case to examine. Sir William Scott 
proceeds: "In proof of the efficacy of mere 
time, it is not impertinent to remark, that 
the same quantity of business which would 
not fix a domicil in a certain space of time, 
would nevertheless have that effect, if dis- 
tributed over a larger space of time. Sup- 
pose an American comes to Europe, with six 
temporary cargoes, of which he had the 
present care and management, meaning to 
return to America immediately; they would 
form a different case from that of the same 
American coming to any particular country 
of Europe with one cargo, and fixing him- 
self there to receive five remaining cargoes, 
one in each year successively. I repeat, 
that time is the great agent in this matter; 
it is to be taken in a compound ratio of the 
time and the occupation, with a great pre- 
ponderance on the article of time; be the 
occupation what it may, it cannot happen, 
but with a few exceptions, that mere length 
of time shall not constitute a domicil." He 
here supposes an American to go to Europe 
—not to any particular hostile country— and 
to remain for five years, intimating distinct- 
ly tnat it would fix on him the national char- 
acter of the country in which he was thus 
established. It appears, also, from the same 
case, that one of the Murrays was consid- 
ered, by the common law of England, as a 
British trader, subject to the bankrupt laws 
of that kingdom. How a British trader? 
Hostilities did not exist then between that 
country and this. He had acquired, there- 
fore, the character of a British trader, by a 
residence in time of peace. It is that char- 
acter that brought him within the operation 
of these local laws, and that character that 
would work a condemnation of his property 
in the prize courts of a nation at war with 
England. This case is so replete with in- 
formation on this subject, that I shall notice 
one other passage found in the judgment of 
the court: "Time, I have said, is a great 
agent in those matters, and I should have 
been glad to have heard any instance quoted, 
on the part of Mr. Murray, in which a resi- 
dence of four years, connected with a for- 
mer residence, was deemed capable of any 
explanation." It is true, that the residence 
of the claimant, in that case, was in a hos- 
tile country; but it is equally true, that in 
the passages to which I have refeiTed, the 
court lays down the general principle, with- 
out any reference whatever to the fact, as 
is obvious from the context, and his general 
reasoning on the subject. 
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The case of The Indian Chief (3 C. Rob. 
Adm. 17) affords much light on this question. 
This vessel "was seized in a British port where 
she came for orders, on a voyage from an 
enemy colony to Hamburgh. The claimant 
was a native American, and the court, after 
stating that fact, says: — "He came, however, 
to this country in 1783, and engaged in trade, 
and has resided in this country till 1797; 
during that period he was undoubtedly to be 
considered as an English trader; for no 
position is more established than this, that 
if a person goes into another country and 
engages in ti-ade, and resides there, he is, 
by the law of nations, to be considered as a 
merchant of that country. I should, there- 
fore, have no doubt in pronouncing that Mr. 
Jphnson was to be considered as a merchant 
of this country at the time of the sailing of 
this vessel on her outward voyage." The 
vessel sailed in 1795. The residence in this 
case was twelve years. In the case of Mr. 
Miller, the claimant of the cargo of this ves- 
sel, the principle under consideration was 
applied with great rigor. He was an Ameri- 
can citizen and American consul, resident 
in some of the remote possessions of Great 
Britain, In India. He was for that reason 
pronounced by the court of admiralty a Brit- 
ish merchant, and his property condemned 
for being engaged in a trade prohibited to 
British subjects. It is very manifest, there- 
fore, that foreigners who reside in Great 
Britain, and enter into trade, are considered 
by the government and com'ts of that coun- 
try, in pureuance of the general principle 
of the law of nations, as British merchants, 
entitled to all the privileges, and subject to 
all the restrictions of the native merchants 
of that kingdom. 

It also appears, from other cases, that 
the principle is impartially and universally 
applied; that their own subjects, when set- 
tled abroad, are allowed all the benefits, and 
"held to all the restraints of the native sub- 
jects of the country in which they reside. If 
resident in a neutr^al country, they are treat- 
ecPas neutral merchants, and may trade free- 
ly, eve^ with the enemies of their native 
land. This general rule is given by Sir Wil- 
liam Scott, in ihe case of The Emanuel, 1 G. 
Bob. Adm. 302. "The general rule is, that 
a person living bona fide in a neutral coun- 
try, is fully entitled to carry on a trade to 
the same extent as the native merchants^ of 
the country in which he resides." In the 
case of The Dree Gebroeders, 4 C. Bob. 
Adm. 233, and The Adriana, 1 O. Bob. Adm. 
313, the rule is exemplified. Grant and Bo- 
land, the respective claimants, were both na- 
tive subjects of Great Britain, claiming the 
American character. It does not appear that 
they were evei: naturalized in this country. 
The court makes no allusion to that circum- 
stance, with the view, no doubt, if th^ fact 
were sg, to avoid discussing the question of 
naturalization. He examines nothing but 
their residence, and admits that, if they had 
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sufficiently proved it to have been in this 
country, they would have been entitled to a 
neutral character. In the case of La Vir- 
ginie, 5 C. Rob. Adm. 98, a Frenchman claim- 
ed the benefit of the American character; and 
it is fully admitted by the com"t, that if he 
had sufficiently made out his residence to 
have been in this country, he would have 
been entitled to restoration as a neutral. 
So it has been decided, even by the lords on 
appeal, that a British-born subject, resident 
at Lisbon, a,cquires by that circumstance the 
Portuguese character, and can trade with im- 
punity with the enemies of England. And 
it would seem, by a recent decision, that the 
same rights are allowed to British subjects 
residents -in this country. There are a great 
variety of cases, as well in the common law 
books as in the admiralty decisions, which 
have a bearing, in point of principle, on this 
question; but it cannot be necessary, nor is 
it now convenient, to analyze them all. Prom 
all, I think it appears very conclusively, that 
residence gives, national character, independ- 
ent of the political state or condition of the 
country in which it is established. Whether 
the native country or the adopted country 
be at war or peace, is perfectly immaterial. 
By residence, neutrals become belligerents, 
and belligerents neuti-als. 

But the question constantly recurs: What 
is it that constitutes this residence? And it 
certainly is not easy to answer it with pre- 
cision. It must be such a residence, how- 
ever, as will stop the party from saying that 
he came for a special or temporary purpose, 
such as will fix upon him the animus man- 
endi, the intention to remain. The residence 
itself, as I have said, is prima facie evidence 
of the intention; if continued,, it becomes, in 
process of time, conclusive, in the case of 
The Indian Chief, twelve years- was decided 
to have that effect. In the case of Thb 
Embden [1 0. Rob. Adm. 16], 'ten years was 
said to fix the national character. In that of 
The Harmony, four years was, declared not 
susceptible of explanation. , In this case 
there has been a residence of sixteen years, 
with the exception of a visit to this country. 
It is well established that a temporary ex- 
cursion, either to the place of the original 
domieii or to any other, shall not be deemed 
to interrupt the residence; tlie time previous 
to the absence shall attach to that subse- 
quent, and constitute a continued residence. 
But taking the time most favorable to the 
claimant, thei*e is an uninterrupted residence 
of ,thirteen years, which, in my judgment, is 
unavoidably condusi^ve. In this case, most 
especially. Mr, Richardson is a native Brit- 
ish subject, and the same authority, so 
o'fteh quoted, says: "It is always to be 
remembered that the native character easily 
reverts; and that it requires fewer circum- 
stances to constitute domieii in the case of a 
native subject, than to impress th^ national 
charactesrj on one who is .originally of an- 
other country." La Virgiiiie, 6 Ol Rob. Adm. 
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8. This rule applies here with great force. 
It does not appear, from any evidence that 
has been produced, that Mr. Richardson was 
recognized in England as a citizen of Ameri- 
ca; and upon the general principles held by 
the government of that country, we must pre- 
sume that he mingled again with the mass 
of its population, a^ a legitimate, complete 
British subject, enjoying all the rights and 
advantages of that character without being 
subject to any of the restrictions and incon- 
veniences of an American citizen. It does 
not appear that even after the war he was, 
by himself, or by others, considered liable to 
the ordinary evils incident to the citizens 
of a hostile country. There may be other 
evidence of the intention than that which 
mere length of residence affords." The in- 
tention may be openly declared, publicly 
made known; and that, however short the 
residence may be, shall establish the domicil. 
Whitehill had been but two days in the 
enemy country when war was declared; but 
he had previously avowed his intention to re- 
main, and his property was condemned. It 
has been alleged that Mr. Richardson was 
established in Liverpool as a commission mer- 
chant only, and that he was not engaged in 
general commerce. That is wholly imma- 
terial—quoad this shipment, he can only be 
recognized as a merchant; his domicil is 
established* and this transaction imparts to 
it a commercial character. 

Having endeavored to show how a domicil 
is established— how a foreign commercial 
character is acquired— it will be proper to in- 
quire how it is divested; how a citizen of 
one country can disengage himself and his 
property from the effects and consequences of 
a residence established in another; and this 
brings me to an examination of the last point 
which I have proposed to consider. It is in- 
sisted that Mr. Richardson, being a natural- 
ized citizen of the United States, had a right 
to withdraw his property from the hostile 
country. As a general proposition, I think 
this cannot be maintained. It is by no means 
clear that a citizen or subject of one bellig- 
erent can, strict! juris, withdraw anything 
from the territories of the other. It is no doubt 
true that bona fide cases of this kind are treat- 
ed with indulgence; and that, from motives 
of public policy, the general principles of the 
laws of war are not unfrequently relaxed and 
accommodated to the sufferings and peculiar 
circumstances of individuals. But it is of no 
use to discuss the principle, unless the facts 
disclosed can bring the case within it It is 
both proved and admitted that this property 
was shipped before the declaration of war 
was known to the claimant, and it is difficult 
to conceive how property can be claimed here 
as withdrawn from the hostile country, when 
it was sent before the claimant knew that the 
respective nations were at war. This diffi- 
culty is increased by the full proof before thei 
court that these goods were shipped for sales 
and returns. They were not sent to remain 



here and wait the arrival of the owner. It is 
clearly established, by the papers, that they 
were to be sold as soon as might be conven- 
ient, and the avails remitteii to him in Eng- 
land. All expectation of success, therefore, 
from this sotirce, must certainly be ill found- 
ed. 

It is further urged that Mr. Richardson's 
affidavit, and others offered as further proof, 
show that he intended to return to this coun- 
try. The affidavits which have been pro- 
duced to this point are those of Robert Falk- 
ner, James Mills and John Sill. Their affi- 
davits go to show that Mr. Richardson, while 
in England, at different times expressed an 
intention to return to America, if the orders 
in council, complained of by' this country, 
were not repealed, and the commercial inter- 
course between the two countries restored. 
Mr. Richardson himself deposes, that he did 
make these declarations, and did entertain 
that intention. These facts are well proved, 
and the claimant is entitled to the full benefit 
of them. But however distinctly these dec- 
larations were made and repeated, and how- 
ever earnest and decisive that intention may 
have been, I hold, on the authority of the 
judgment in the case of The President, and 
many otha-s, that it is perfectly immaterial 
and unavailing in a prize com't. "A mere in- 
tention to remove," said Sir William Scott, 
"has never been held sufficient without some 
ov^rt act, being merely an intention, residing 
secretly and undistinguishably in the breast 
of the party, and liable to be revoked every 
hour. The expressions of the letter in which 
this intention is said to be found are, I ob- 
serve, very weak and general, of an intention 
merely in futuro. Were they even much stron- 
ger than they are they would not be sufficient. 
Something more than mere verbal declaration, 
some solid fact, showing that the party is in 
the act of withdrawing, has always been held 
necessary in such cases." 5 C. Rob.Adm. 280. 
Besides, the intention which was entertained 
rested wholly on a contingency, the alterna- 
tive of which might instantly have obliterat- 
ed this impression from his mind, and pro- 
duced a determination not to return. This, 
in fact, must have been the state of the 
claimant's mind at the moment this shipment 
was made. He knew not of the war, and the 
only assigned cause for his intention to return 
to America was removed. In his opinion the 
orders in council were so revoked that the 
usual commercial intercourse between the two 
countries would be soon restored. Under that 
supposition these goods were shipped, and 
from his own showing, therefore, I am not 
only authorized, but bound to presume, that 
the intention to return to this country did not 
at that moment exist. But if it had so ex- 
isted, the judgment in the case of The Indian 
Chief, 3 C. Rob. Adm. 14, shows how insuf- 
ficient and ineffectual it is considered in the 
prize courts of England. It Is there most de- 
cisively stated, that the character acquired by 
residence qeases only by non-residence; that 
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It ceases only from the time the party turns 
his hack on the country where he has resided, 
on his way to his own; that it adheres to 
him till the moment he puts himself in mo- 
tion, bona fide, to quit the country of his 
residence, sine animo revertendi. The vessel, 
in that case, was the property of a Mr. Jolm- 
son, a native American, but who had for 
some time resided in England. She was 
seized as being engaged in a trade with the 
enemies of England. The court distinctly de- 
termined -that, if Johnson had remained in 
England till the time of seizure, she would 
have been condemned as the property of a 
British merchant; but as he had left the 
country on his way to America, he must be 
deemed to be in pursuit of and to have re- 
vived his native character; and for that rea- 
son only she was restored. So in the case of 
The Ourtissos [3 C. Rob. Adm. 21, note]: 
He had been resident in an enemy colony, but 
had left it before the capture of his property, 
and was actually on his way home. The 
lords, on appeal, decided that as he had put 
himself in motion towards his own country, 
as he was in itinere he was entitled to resti- 
tution. There are other decisions of these 
distinguished authorities, showing that the 
character which residence gives, can only be 
divested by an actual departure from the 
country in which it is established, or at least 
some act that inay be deemed an actual com- 
mencement of his movement from it, and a 
real substantial effort to regain his native or 
prior domicil. The principle of these deci- 
sions I shall adopt in this ease, because I 
think it founded in good sense, and furnish- 
ing the only practicable application of a rule, 
intended to ameliorate the strict laws of war. 
If the rule be not thus restricted, and thus 
applied, there will be no end to alleged in- 
tentions of returning. If a previously de- 
clared intention is to justify exportations 
from the enemy country in every dubious 
state of things, they will always be made in 
anticipation of possible consequences, and 
speculative projects, leading to a long-contin- 
ued intercourse, the evils of which cannot be 
foreseen, and which it would certainly be 
•destructive to tolerate. 

It is said that Mr. Richardson executed the 
Intention he had expressed, by returning to 
this country. As he has returned, he is cer- 
tainly now entitled to the benefit of it; but 
it cannot have a retrospective operation. 
Having acquired and established the charac- 
ter of a British trader, it adhered to him until 
he did return. It is also said, and I admit, 
that a person in a foreign country, at the 
•commencement of hostilities, may elect to re- 
turn or remain abroad; but surely that elec- 
tion must be made known. How can it be 
disclosed? What shall be evidence of his 
election? "We have seen that a mere declara- 
tion of his intention to return is insufficient. 
I should presume that a continuation in the 
foreign country, is the most conclusive evi- 
■dence that can be furnished of his election to 



remain, and In the nature of things nothing 
can be legal and conclusive evidence of his 
election to return, but an attempt to carry 
that election into effect. In every act done 
to effectuate that, he shall be protected. 
While he remains, the presumption of law is 
against him, and can only be repelled by the 
commencement of his return. He cannot re- 
main in the hostile country sending out as 
many goods as may suit his convenience, and 
then claim them upon the ground of a previ- 
ously-declared intention to return. The ship- 
ment and his retui-n must be eotemporaneous 
acts, or so nearly connected in point of time, 
as substantially to form but one transaction. 
It is evident from the facts in the case, that 
at the time this shipment was made, Mr. 
Richardson was not in pursu\t of his Ameri- 
can character. This, then, was an act done 
as a British trader, and cannot be otherwise 
considered. Mr. Richardson, moreover, did 
not leave England till seven or eight months 
after the capture of the Mary and Susan, and 
his return is now fairly open to the suggestion 
that it was produced by the capture of his 
property. Upon principle, therefore, and up- 
on authority too, it is not entitled to consid- 
eration, and must be laid entirely out of the 
case. 

I perceive the necessity of closing this opin- 
ion without adveiting to a few other topics 
which the argument presented. I have al- 
ready been too diffusive, for which the nature 
of the cause, it is hoped, will be deemed a 
sufficient apology. I was duly impressed with 
its novelty and importance, and have felt a 
solicitude, amidst the pressure of other busi- 
ness, to manifest at least a desire to arrive 
at a just conclusion. That which has been 
pronounced has been resisted with all the 
feelings that human misfortune and individ- 
ual calamity are calculated to produce; but 
it has been forced upon me by what I con- 
ceive to be clear and explicit, though rigor- 
ous rides of law, which imperiously demand 
the suppression of all personal sympathies. 
I ha^e, however, the consolation to know that 
if injustice has been done, relief will be ad- 
ministered in another place, where the skill 
and profound researches of the judge cannot 
fail to detect and correct my error. 

[See Case No. 7,415.] 



Case No. 7,418. 

JOHNSON V. UNITED STATES. 

[3 McLean, 89.] i 

Circuit Court, D. Michigan. Oct. Term, 1842. 

Cbiminai. IiAW — Statute op Ltjiitations —Ha- 
beas Cojipus— Latixg DAT IN Indict- 
ment— Pleading. 

1. The act of 1790 [1 Stat. 112] limiting the 
prosecutions of certain offences to two years, 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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applies to offences under statutes subsequently 
passed. 
[Cited in TJ. S. v. Shorey, Case No. 16,281; 

Ke Callicot, Id, 2,323; Re Davison, 21 Fed. 

621.] 

2. On a habeas corpus the court cannot look 
behind the sentence of the court, where it had 
jurisdiction. 

[Cited in Re Veremaitre. Case No. 16,915; 

Re Kaine, Id. 7,598; Bs parte Lange, 18 

Wall. (85 U. S.) 205-] 
[Cited in Wright v. State, 5 Ind. 295; Piatt 

V. Harrison, 6 Iowa, 81; State v. Towle, 42 

N. H. 542.] 
[See Ex parte Bennett, Case No. 1,311.] 

3. The day laid in the indictment is not ma- 
terial, and the offence may be proved to have 
been committed at any other time. 

4. Where there is a bar, under the statute of 
limitations, it should be pleaded. 

[Cited in U. S. v. Sis Fermenting Tubs, Case 
No. 16,296; Re Bogart, Id. 1,596; U. S. 
V. Brown, Id. 14,665.] 

On habeas corpus. 

Mr. Howard, for plaintifiC. 

iVIr. Bates, Dist. Atty., for defendant. 

OPINION OF THE COURT. This is an 
application for a rule to show cause why a 
writ of habeas corpus should not he issued 
to bring up the body of the defendant, now 
confined in the penitentiaiy by the sentence 
of this court, for aiding and assisting in 
making counterfeit money. The indictment 
charged the offence to have been committed 
more than two years before the indictment 
was found. The 31st section of the act of 
the 30th April, 1790, declares, "that no per- 
son shall be prosecuted, tried or punished, 
for any offence not capital, &e. unless the in- 
dictment or information for the same shall 
be found or instituted within two years from 
the time of committing the offence, &e., pro- 
vided that nothing herein contained shall ex- 
tend to any person or persons fleeing from 
justice." As the act UQder which the de- 
fendant was indicted and convicted, was 
passed after the above act of limitation was 
enacted, a question is made whether the lim- 
itation can apply to statutes subsequently 
passed. In the case of Adams v. Woods, 2 
Ci-anch [6 U. S.] 336, the court held the lim- 
itation of the act of 1790, did apply to of- 
fences under subsequent statutes. By the 
act of 28th Febniary, 1839 [1 Stat. 321], the 
limitation on criminal prosecutions "for any 
penalty or forfeitm'e, was extended to five 
years." But the ease before us comes under 
the aet of 1790. And it is insisted, that as 
■ that aet prohibits the punishment of the of- 
fender, where the prosecution is not com- 
menced within the two years, the i)roceed- 
ings were null and void, and not merely er- 
roneous; and that on this ground the pris- 
oner should be discharged. Where there is 
a wanjt of jurisdiction apparent upon the 
I'eeord, the proceedings of a court are not 
valid. But there is no want of jurisdiction 
in this case. The court had' jurisdiction of 
the offence, and if there was a bar under the 



statute, it should have been pleaded. No 
such plea was interposed, and the question 
is, whether the objection can be raised on 
a writ of habeas coipus. We suppose it 
cannot. By failing to set up the defence, 
the defendant waived it And if this were 
not the legal effect of failing to set up the 
statute, it is clear that on the habeas corpus, 
the court cannot look behind the sentence of 
the court, where the jurisdiction is undoubt- 
ed. The time laid in the indictment is not 
material, and proof may have been made on 
the trial, that the prosecution was com- 
menced within the limitation of the act. 
And the proviso in the statute, that it shall 
not run where the defendant absconded, is 
an exception which may have been shown by 
the evidence. In every aspect in which the 
case may be considered, there seems to be no 
ground on which the defendant can claim 
his discharge. The motion is oven'uled. 



Case I^o. 7,419. 

JOHNSON et al. v. UNITED STATES. 

[5 Mason, 425.] i 

Circuit Court, D. Maine. May Term, 1830. 

Customs Duties — Boxd for Payment op — Un- 
lawful Cancellation bt Collector — "What 
Is A Valid Payment — Authouity to Bin'd 

GOVEKNMENT — WHETHER GOVERNMENT BOUND 

BT AN Estoppel — Appoistjibnt op Sucoessok 
— Effect— Demurrer to Evidence. 

1. If a collectci of the customs cancels a bond 
for duties, without receiving payment of the 
amount of duties, in connivance with the debtor, 
the cancellation is void, and the bond may still 
be declared upon as a subsisting deed; for the 
cancellation is, in such a case, a flagrant viola- 
tion of duty. 

[Cited in Bottomley v. U. S., Case No. 1,688.] 

2. A collector of the customs is not at liberty 
to receive any thing but money of the United 
States, or foreign gold or silver coin made cur- 
rent, in payment of duties. — If he receives a 
check on a bank in payment, it is at his own 
peril, and if the check is not paid, the bond is 
not discharged; a fortiori, it is not discharged 
by the receipt of a memorandum check. 

3. A collector, like other public oflScers, cannot 
bind tiie United States by any acts beyond, or 
contrary to, the authority given him by the laws. 

[Cited in U. S. v. Bradbiiry, Case No. 14,635; 

U. S. V. Buchanan, 8 How. (49 U. S.) 106.] 
[Cited in Indiana Cent. Canal Co. v. State, 53 

Ind. 593.] 

4. The receipt of a collector acknowledging 
payment is prima facie evidence, but not con- 
clusive, of the fact of payment 

5. Upon a demurrer to evidence, the party de- 
murring is bound to admit all the facts, which 
the evidence on the other side conduces to prove; 
and the court on such a demurrer will infer them 
in his favour. 

6. Quaere, whether a collector is not to all in- 
tents functus officio, as soon as a removal takes 
place by the appointment of another person in 
his stead? 

7. The government is not ordinarily bound by 
an estoppel. 

[Cited in John Shillito Co. v. McClung, 2 C. 
C. A. 526, 51 Fed. 875; Lake Superior 

1 [Reported by William P. Mason, Esq.] 
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Ship Oanal, Railway & Iron Co. v. Cunning- 
ham, 44 Fed. 833.] 

[Error to the district court of the United 
States for the district of Maine j 

The original action was debt, brought by 
the United States upon a bond given for the 
payment of duties in the usual fonn. The 
declaration alleged, that the defendants, on 
the 8th of September, 1828, by their writing 
obligatory of that date, sealed with their 
seals, which having been lost and destroyed 
cannot be produced here in court, bound 
themselves unto the United States, in the 
sujn of ten thousand dollars, to be paid by 
the defendants on demand; yet, &c. The 
defendants pleaded, 1. Non est factum; 2. 
That they bring into court here the said sup- 
posed writing obligatory, mentioned in the 
plaintiffs' declaration, and pray that the 
same may be read and enrolled here in 
court; and the said supposed writing obliga- 
tory, and the condition thereof, are read and 
enrolled here in court in these words, viz. 
(setting forth the bond and condition verba- 
tim, the bond having still on its face the 
seals of the parties, but with a cancellation 
or cross over the names as follows, X) ; which 
being read and heard, they plead actio non, 
&c., averring a payment of the amount of 
the duties on the 12th of May, 1829, (the con- 
dition of the bond being for payment of the 
duties on or before the 8th day of June, 
1829,) to the collector of the customs for the 
district of Bath, for the time being, and that 
the sum so paid "was then and there ac- 
cepted by the said collector, as full and com- 
plete performance of said condition; and 
said collector delivered up said writing oblig- 
atory, to said defendants, cancelled and re- 
ceipted according to the condition of the 
aforesaid writing obligatory; and this they 
are ready to verify; wherefore, &c." The 
United States replied, that the defendants 
did not pay said sum to the collector of the 
customs for the district of Bath, in manner 
and form, &c., offering an issue to the con- 
trary, which was joined by the defendants. 
At the trial of these issues, there was a de- 
murrer to evidence on behalf of the United 
States, and a joinder in demurrer by the de- 
fendants, upon which the district judge gave 
a judgment in favour of the United States; 
and the present writ of error was brought 
to that judgment. 

The evidence, as stated in the demurrer to 
evidence, was as follows; 

"The plaintiffs sue the defendants in a plea 
of debt, and declare on a bond, dated Sep- 
tember the eighth, in the year of our Lord 
one thousand eight hundred and twenty 
eight, for ten thousand dollars, as lost and 
destroyed, as will be made to appear by ref- 
erence thereto. And the defendants appear 
by their attorneys, and plead, first, non est 
factum, and issue is joined thereon; and sec- 
ondly, payment of the amount due on said 
bond, 'and the plaintiffs reply to said second 
plea, denying the payment, and issue is 



thereon joined; all which pleadings are at 
large to be consijiered as herein set foith; 
and thereupon a jury is duly empanelled to 
try the said issues, and the cause is opened 
to the court and juiy by reading the plead- 
ings; and the plaintiffs to maintain the is- 
sues on their part, called upon John B. Swan- 
ton, who being duly sworn, testified as fol- 
lows: 

" 'I, John B. Swanton, on oath declare and 
say, that I do not recollect of delivering a 
bond date4 September 8, 1828, payable June 
8, 1829, signed by Johnson Williams and 
others, to "William King, the present collector 
at Bath; if not delivered to him, it was de- 
livered to Mr. Williams, who paid it to me 
or my son; but my impression is, that the 
bond he paid me fell due in July. It was 
either handed to Mr. King or Mr. Williams. 
There has been some difference in the com- 
munications between the comptroller, Mr. 
King, and myself, in regard to bonds, and I 
cannot decide from the inspection of the au- 
thenticated paper exhibited to me, whether 
the bond inquired for is contained in the 
original account or not. I delivered a duty 
bond or bonds to the defendants, the last 
day of payment of which had not arrived, 
on the fifteenth day of May last. I think 
there was one or two. I took a cheek or 
checks on the Lincoln Bank in payment of 
the same. I cannot be positive whether I 
was in the oflBce that day when the checks 
were given, or whether my son received 
them; nor whether they were signed by J. 
Williams, or J. Williams & Co.; whether 
they were memorandum checks or not, I can- 
not say. I considered memorandum checks 
bes!t,'as the cashier would not be likely to 
pay them to a third person; I considered 
those checks perfectly good. My bondsmen 
to the United States became alarmed, and 
one of them called on "me and I offered to 
give him security, either in money or notes. 
The checks 'taken in this case were sent to 
Mr, Williams, who sent me the notes of J. 
Williams & Co. for the amount of the checks, 
which I delivered to Mr. Riggs, the bonds- 
man, as security. I should think the notes 
were delivered Riggs the last of June or first 
of July. The checks were either in my 
hands, or in my son's, while I was absent 
from Bath. The note or notes taken, I can- 
not say whether made payable to me or to 
me and my order: I think it was payable to 
me or order, but am not certain. I think my 
son took the note or notes from Mr. Williams 
in my absence, in obedience to my directions. 
The note or notes were delivered Mr. Benja- 
min Riggs, but whether I endorsed it or 
them or nort, cannot say. He has it or them 
now in his possession, and it was, I think, 
given to him by my son. The amount I be- 
lieve, of my official bond, is ten thousand dol- 
lars. My last quarterly account was made 
up including the fifteenth day of May last I 
cannot say when it was forwarded, but think 
it was a month or two after that day. My 
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accounts are usually made up in the course 
of ten or twenty days after the quarter; tliat 
ending the thirty-first of March last, was 
rendered in April, and I have the comptrol- 
ler's receipt of the same. The accounts ren- 
dered up to the thirty-first of March have 
been rendered both to the register and to the 
comptroller; the account since that period 
has not been rendered to the comptroller; 
but the one to the register has been. Owing 
to the difficulties about these bonds, the ac- 
count has not been made up for the comp- 
troller, I cannot give the balance on out- 
standing bonds on the thirty-first of March, 
but should think it exceeded fifty thousand 
dollars; the balance of my cash account at 
that time was between three and four thou- 
sand dollars; not far from four thousand 
dollars. I do not render a monthly account 
of bonds taken. I would not say that there 
was a bond of Williams's dated September 
eighth, eighteen hundred and twenty-eight. 
All bonds of these defendants, which were 
not handed over to Mr. King, were settled 
for by these defendants with me or my son. 
The bonds, settled with these defendants, 
were either discharged by myself, as collect- 
or of the port of Bath, or by my son as dep- 
uty-collector; and presume they were given 
up to them thus discharged and cancelled. 
I think the bonds were executed by Johnson 
Williams & Co., and J. Williams, attorney to 
Simeon Mathews; that the bonds of these 
defendants were usually executed in this 
manner, I had a power of attorney in the of- 
fice authorizing Mr. Williams to sign for Mr. 
Mathews. I do not know that Marf:hews is 
a partner in the house of Johnson Williams 
& Co. It has been my uniform practice 
while collector, to receive checks in payment 
of bonds; and to discharge and cancel bonds 
upon the receipt of cheeks. Not more than 
five hundred dollars, I should think, was 
paid in specie while I was collector. Some 
gentlemen have frequently paid their bonds 
before they became due. I think the form 
of the bond used in that office is payable "on 
or before" a certain day. I should think 
that I had been near thirty years in the 
employment of the custom-house at Bath. 
This has been the uniform mode of payment 
at the office since the bank has been estab- 
lished — before that time drafts were taken. 
I have been deputy-collector from eighteen 
hundred and four or five, and until I was 
appointed collector. I have been called as a 
witness by the district attorney, in behalf 
of the United States, in their suit against 
Johnson Williams and others, pending in the 
district court of the United States, September 
term, eighteen hundred and twenty-nine. I 
delivered up the office to Mr. King after of- 
fice hours, on the fifteenth day of May last; 
from that period he has assumed the duties 
of the office. The bond now exhibited to 
me of date September 8, 1828, and payable 
June 8, 1829, is one of the bonds which I re- 
feiTed to as being settled by me or my son, 



and was discharged, as appears on the back, 
on the 12th day of May last by my son.' " 

The plaintifEs next called Denny McCobb, 
who being duly sworn, testified as follows: 

"Johnson Williams told me that he had re- 
ceived the bond of Mr. Swanton, upon giv- 
ing his check for the amount I understood 
him to refer to the bond in suit. That after- 
wards, Mr. Swanton or air. Swanton's son, 
brought him the check and took his note for 
the amount, payable to Mr. Swanton, and not 
to his order. This was stated last evening 
at the public house in this town. Mr. King 
was present Mr. Williams said that Mr. 
Swanton would say the same. Mr. King re- 
quested jNIr. Williams to state to me the cir- 
cumstances, as he, Williams, was going 
away. Mr. Williams did not state whether 
the check was a memorandum check or not." 

And thereupon the defendants being called 
upon by the district attorney to produce the 
bond declared upon in the writ, did produce 
the same, with the endorsement or oblitera- 
tion thereon, as the same is now, and which 
is set forth In evidence, as follows: 
"Manifest No. 50. 

"Good for 8739 56. 

"Know all men by these presents, that we, 
Johnson Williams & Co. of Bath, Simeon 
Mathews of Waterville, state of Maine, are 
held, and firmly boxmd imto the United 
States of America, in the sum of ten thou- 
sand dollars, to be paid to the said United 
States; for the payment whereof we bind 
ourselves, our heirs, executors, and adminis- 
trators, jointly and severally, firmly by these 
presents; sealed with our seals. Dated this 
eighth .day of September, in the fifty-third 
year of the independence of the said United 
States, and in the year of our Lord one thou- 
sand eight hundred and twenty-eight The 
condition of this obligation is such, that if 
the above bounden Johnson Williams & Co. 
and Simeon Mathews, or either of them, or 
either of their heirs, executors, or administra- 
tors, shall do, on or before the eighth day of 
June next, well and truly pay, or cause to be 
paid, unto the collector of the customs for 
the district of Bath, Maine, for the time be- 
ing, the sum of twenty hundred dollars, or 
the amoirat of duties to be ascertained as due 
and arising on certain goods, wares, and mer- 
chandise, entered by the above bounden 
Johnson Williams & Co., imported in the brig 
Elizabeth, P. BUgglns, master, from St. Eusta- 
tia, as per entry, dated this date, then the 
above obligation to be void, otherwise to re- 
main in full force and virtue. 

"Signed, sealed, and delivered in presence 
. of J. B. Swanton." 

"Collector's Office, Bath, Maine, May 12, 
1829. Received of Johnson Williams & Co. 
the sum of seven hundred thirty-nine dollai*s 
and oVioo in full of the within bond. J. B. 
Swanton, Jr., Dep. Collector." 

And thereupon the defendants called Par- 
ker McCobb, who being duly sworn, testified 
as follows: 
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"I liave Tjeen concerned in navigation for 
tlie last twenty years, and have l>een inter- 
ested in bonds given to tlie custom-liouses in 
Bath, Boston, and New York. All the bonds 
that I have taten np at Bath, have been 
paid at the custom-house, aad by checks in all 
instances, that I recollect. Bonds at Boston 
and New York were paid at the branch of the 
United States Bank, by checks or by bills; 
either cheeks on the branch, or some other 
bank in the city. When I have given my 
check, I have taien my bond." 

The defendants' counsel then read the fol- 
lowing letter from the comptroller of the 
treasury, to John B. Swanton, to wit: 

"Treasury Department, Comptroller's Office, 
July 10, 1829. Sir— Having been informed by 
the collector at Bath, that you had not yet de- 
livered over to Mm the duty bonds remaining 
unpaid on the 15th May, 1829, the date of his 
oath of office, it will become my indispensable, 
although unpleasant duty, if the transfer al- 
luded to be further delayed, to report your 
case for suit. I have also to request that 
you will lose no time in depositing in the 
Branch Bank of the United States at Port- 
land, to the credit of the treasurer of the 
United States, the cash remaining in your 
hands, and forward the cashier's receipt 
therefor. Respectfully, Joseph Anderson, 
Comptrollei'. 
"John B. Swanton, Esq." 
The plaintiffs, by the district attorney, then 
read the authenticated copy of the following 
letter, from the same to the same, to wit: 
"Treasury Department, Comptroller's Of- 
fice, April 21, 1829. Sir— WUliam King, Esq. 
having been appointed collector of the cus- 
toms, and inspector of the revenue, for the 
port of Bath, Maine, you will deliver to him, 
on application, all the public property (cash 
excepted) in your possession, together with 
the books of entry, forms and instructions, 
with which you have been furnished by this 
department, for all which you wUl take dupli- 
cate receipts, (specifyhig every article,) and' 
forward one of them to this office. Any pub- 
lie moneys you may have in your hands, you 
will deposit in bank, to the credit of the 
treasurer of the United States, and forward 
the cashier's receipt for the same. Bespect- 
fully [Signed] Joseph Andex-son, Comptroller. 
"John B. Swanton, Esq." 
"Treasury Department, Register's Office, 
Sept. 3, 1829. Pursuant to an act entitled 
"An act to provide more effectually for the 
settlement of accounts between the United 
States and receiver of public money,' I, 
Thomas L. Smith, register of the treasury, do 
hereby certify that the within is a true copy 
of a letter from Joseph Anderson, comptrol- 
ler of the treasury, to John B. Swanton, late 
collector of the customs for the district of 
Bath, in the state of Maine, dated the 21st 
of April, 1829, on record in this department. 
T. L. Smith, Register." 

"Be it remembered, that Thomas D. Smith, 
Esq., who has signed the withhi certificate, is 



now, and was at the time of doing so, regis- 
ter of the treasury of the United States, and 
that to all such his official attestations, due 
faith and credit is, and ought to be given. 
In testimony whereof, I, Samuel D. Ingham, 
secretary of the treasury, have hereunto set 
my "hand and caused to be affiLsed the seal of 
this department at Washhigton, this third 
day of September, in the year one thousand 
eight hundred and twenty nine. S. D. Ing- 
ham, Secretary of the Treasury." 

And also the following letter from the 
same, to William King, dated May twenty- 
eighth, eighteen hundred and twen^-nine, to 
wit: 

"Treasury Department, Comptroller's Of- 
fice, 2Sth May, 1829. Sir— I have received 
your letter of the 16th inst enclosing your 
official bond and oaths of office, together 
with copies of two lists of bonds transferred 
to you by your predecessor in office. The 
bonds specified in these lists amoimt to 
§29,310 oVioo; but having, in consequence of 
your suggestion that he had withheld some 
bonds from you, had reference to his last re- 
turns, it appears that his balance in bonds 
amounted to ?19,350 02/joo. it is evident 
therefore, that he has still in his possession 
bonds to a large amount, which ought to be 
delivered to you. If his object in retaining 
them be to collect the money, the course is 
irregular and improper; such' having been 
decided by the supreme court in the case of 
Sthreshley v. U. S., 4 Craneh [8 U. S.3 169. 
Tou will therefore again apply to him to de- 
liver over to you the bonds still retained by 
him, Instructions to which effect will be giv- 
en to him by this department. Should he de- 
cline doing so, you will be pleased to inform 
this department diereof without delay, and 
notify the obligors that any payment made 
to him will not be valid in law. In examin- 
ing the official bond executed by you, I dis- 
cover that the clerk erroneously styled you 
'collector of the customs and inspector of the 
revenue for the port of Bath;' whereas it 
should have been 'collector, of the customs for 
the district, and inspector of the revemie for 
the port of Bath.' I have therefore to re- 
quest you to execute another bond, for which 
purpose the enclosed blank is transmitted to 
you. Should the same sureties who signed 
your former bond join you in this, it will be 
unnecessary to procure another certificate 
touching their sufficiency. Respectfully, Jo- 
seph Andrews, Comptroller. 

"William King, Esq., Collector, Bath, 
Maine." 

And also the following letter from the same 
to the same, dated July the tenth, eighteen 
hundred and twenty one, to wit: 

"Treasury Department, Comptroller's Of- 
fice, July 10, 1829. Sir— In consequence of 
the representation in yom: letter of the 29th 
ultimo, the following lists have been obtain- 
ed from the auditor's office, and are forward- 
ed for your Information, viz.: 1. List of 
bonds in suit 2. Ditto, ditto, due on or be- 
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fore the fifteenth day of May, 1829, (the date 
of your oath of office,) and remaining unpaid 
on that day. 3. Ditto, taken before, but 
which did not become due until after the fif- 
teenth of May, 1829, Mr. Swanton's returns 
end with the 31st December, 1828, and the 
above mentioned list having been prepared 
from the records of those returns, the treas- 
ury has no knowledge of what bonds due be 
fore the loth Blay last may have been paid 
to him either before or after that day. There 
can be no doubt, however, that any payments 
made to him subsequently to that day, will 
not exonerate the parties from their respon- 
sibility to the United States, for the duties 
for which such bonds were given. Mr. 
Swanton will again be directed to place in 
your hands the bonds remaining unpaid on 
the day mentioned, and if he delays a com- 
pliance, his case will immediately be re- 
ported for suit. Respectfully, Joseph Ander- 
son, Comptroller. 

"William King, Esq." 

And also a letter from John B. Swanton to 
William King, dated May the fourth, one 
thousand eight hundred and twenty-nine, as 
follows: 

"William King, Esq.— Sir: I will be in 
readiness to give you an abstract of bonds 
payable, and those in suit, together with the 
public property in my hands, hj the fifteenth 
instant Your obedient servant, J. B. Swan- 
ton. 

"Bath, 4th May, 1829." 

And also the commission of William King, 
duly signed, and under the seal of said states, 
dated April twenty-first, one thousand eight 
hundred and twenty-nine. And the quali- 
fication of said King endorsed on the back 
thereof, dated the fifteenth day of May, in 
the year of our Lord one thousand eight hun- 
dred and twenty-nine, appointing said King 
collector of the customs for the district, and 
inspector of the revenue for the port of Bath, 
in said district 

To this evidence there was a demurrer on 
the part of the United States, and a joinder 
in demurrer. 

Mitchell & Longfellow, for plaintiffs in er- 
ror. 

Mr. Shepley, Dist. Atty., for the United 
States. 

On the plea of non est factum, Mitchell & 
Longfellow cited Cutts v. U. S. [Case No. 
3,522.] On the plea of payment, they cited 
[Sheehy v. Mandeville] 6 Cranch [10 U. S.] 
264; [Buddicum v. Kirk] 3 Cranch [7 U. S.] 
293; Phil. Ev. 161; Wallace v. Agry [Case 
No. 17,096]; 10 Mass. 155. 

The district attorney also cited on the plea 
of payment: Act 1799, c. 128, § 74; [1 Story's 
Laws, 635; 1 Stat 680, c. 22]; 2 Pick. 204; Van 
Reimsdyk v. Kane [Case No. 16,871] ; 5 Mass. 
299; 6 Mass. 143, 358; 11 Mass. 359.- As to 
a receipt being a discharge without payment, 
he cited .•> East 230; 11 Mass. 263; U. S. v. 
SimUling [Case No. 16,365; Kiggs v. Tayloe] 



9 Wheat [22 U. S.] 483; [Renner v. Bank of 
Columbia] Id. 581. As to act of agent bind- 
ing principal, and how far, he cited [Hodg- 
son V. Dexter] 1 Cranch [5 U. S.] 345; [Pen- 
hallow V. Doane] 3 Dall. [3 U. S.] 57; [Me- 
chanics' Bank of Alexandria v. Bank of Co- 
lumbia] 5 Wheat [IS U. S.] 337; 11 Madd. 
72, 88; 2 Ld. Raym. 930, 2 Salk. 442; 5 
Mass. 37. As to acts of public officers, how 
far binding, he cited 7 Mass. 460; 8 Mass. 84; 
U. S. V. Hay ward [Case No. 15,336]; The 
Francis [Id. 5,036]; The Margaretta [Id. 
9,072]; U. S. v. Lyman [Id. 15,647; Lee v. 
Munroe] 7 Cranch [11 U. S.] 369. 

STORY, Circuit Justice. This case comes 
before the court upon a writ of error, found- 
ed on a judgment in favour of the United 
States, upon a demurrer to evidence, pre- 
ferred in behalf of the United States, and 
joined in by the other party. The general 
nature and operation of such a demurrer has 
been expounded with great force and cor- 
rectness in the opinion delivered by Lord 
Chief Justice Eyre, in the case of Gibson v. 
Hunter, 2 H. Bl. 187. The supreme court 
of the United States has also, on various oc- 
casions, been called upon to discuss the 
nature and effect of the proceeding. But I 
shall do no more at present, than to refer to 
some of the leading eases, not meaning to 
comment on them. Young v. Black, 7 
Cranch [11 U. S.] 5G5; li'owle v. Common 
Council of Alexandria, 11 Wheat. [24 U. S.] 
320; United States Bank v. Smith, Id. 171. 
The result of the whole is, that the party 
demurring is bound to admit not merely all 
the facts which the evidence directly estab- 
lishes, but all which it conduces to prove. 
The demurrer should state the facts, and 
not merely the evidence of facts; and it is 
utterly inadmissible to demur to the gvi- 
denee, when there is contradict-ory testimony 
to the same points, or presumptions leading 
to opposite conclusions, so that what the 
facts are remains unceiiuin, and may be 
urged with more or less effect to a jury. 
The court, however, will, in favour of the 
party, against whom the demurrer is sought, 
as it withdraws from the jury the proper 
consideration of his case, make every infer- 
ence for him, which the facts in proof would 
warrant a jury to draw. But if the facts 
are so imperfectly and loosely stated, that 
the court cannot arrive at a satisfactory con- 
clusion, that the judgment can be maintain- 
ed upon the actual presentation of the evi- 
dence of these facts, then the course is to 
reverse the judgment, and to award a venire 
facias de novo. 2 H. Bl. 187, 209; [Powle 
V. Common Council of Alexandria] 11 Wheat. 
[24 U. S.] 320. 

In considering the evidence in the present 
case, 1 have felt very great difficulties in sat- 
isfying my own mind, that the facts are so 
stated, that the court can found any just 
conclusion as to the law applicable to the 
case. Under such circumstances, the proper 
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course tvouM be to award a venire facias de 
novo; in order to bring the facts more per- 
fectly before the court. But as no exception 
was talien by either side at the argument, 
and there was an implied waiver of any 
such exception; and as I am given to undeir- 
stand, that there are several cases depend- 
ing upon the general questions discussed at 
the bar, I shall proceed at once to deliver 
my opinion upon them, passing by any far- 
ther consideration of the manner, in which 
tuey are presented on the record. It may 
be taken as a fact, though it is no where di- 
rectly averred, that Swanton, the witness, 
was the collector of the customs for the dis- 
trict, at the time when the bond in contro- 
versy was given, and that he acted as col- 
lector de facto at the time of the supposed 
payment of the duties, and that the receipt 
was signed by his deputy de facto in the 
office. The bond, according to the condi- 
tion, was payable on or before the 8th day 
of June, 1829; and the payment is supposed 
to have been actually made on the 12th of 
May, almost a month before the duties could 
have been demanded. It may be taken also 
■ as conceded by the parties, that Williani 
King was appointed collector, and duly ap- 
proved by the senate on the 21st of April, 
1829, upon the removal of ST^anton from the 
office by the president; that Swanton had 
due notice of his removal, and of King's ap- 
pointment, at least as early as the 4th of 
May; and that arrangements were made 
between them for the surrender of the pa- 
pers and public property belonging to the 
office to King, as early as the 15th day of 
the same month; and of course, that the 
transaction, which gave origin to the present 
suit, took place in the intermediate period be- 
tween the notice and the actual induction of 
King into office, which may be presmned to 
have been on the latter day. 

A question very fairly open upon the rec- 
ord (which has, however, been expressly 
waived by the parties at the argument) is, 
whether by the appointment of King to the 
office, and due notice thereof to Swanton, 
the latter was not virtually removed from 
office, so as to cease, at least from that no- 
tice, to be collector de jure; and if so, wheth- 
er all his acts as such, if not absolutely void, 
were not voidable by the government. That 
is a question of very gi-ave importance, with 
which I should not choose to meddle un- 
necessarily. The collection act of 1799, e. 
128, §§ 1, 21, 22 [1 Stoi-y's Laws, 573; 1 Stat. 
627, c. 22], while it provides for the appoint- 
ment of collectors, and for the manner of 
executing the duties of their office in cases 
of their death, and disability, and absence, 
(section 22), has left the case of a removal 
from office wholly unprovided for. And the 
act of 1820, c. 102 [3 Stat. 582], limiting the 
term of office of eei-tain officers, and, among 
others, of collectors, has also left the .ease 
of a vacancy in office, produced by the ex- 
piration of such term, in the same posture. 



The great case of Marbury v. Madison, 1 
Craneli [5 TJ. S.] 137, great, not only from 
the authority which pronounced it, but also 
from the impoi-tance of the topics which it 
discussed, contains much reasoning, which 
might aid us in such an inquiry. It is there, 
among other things, said, "that when a per- 
son appointed to any office refuses to accept 
that office, the successor is nominated in 
the place of the person who has declined to 
accept, and not in the place of the person 
who had been previously in office, and had 
created the original vacancy." From this 
remark it might perhaps be thought, that 
the removal of the actual incumbent from 
office was complete by the new appoint- 
ment, independent of any acceptance by the 
new appointee. 

But waiving all consideration of this ques- 
tion, let us see what are the grounds, upon 
which the case was rested at the argument. 
And first, as to the plea of non est factum, 
it is admitted, that the bond was originally 
executed by the defendants, and was suffi- 
ciently binding in its legal operation. But 
the argument of the defendants is, thiat it is 
no longer a subsisting obligation; it is no 
longer their deed, having been cancelled, 
and being produced by themj in that state, 
in court, the issue ought to be found in their 
favour. When a deed is once legally can- 
celled, it is doubtless functus officio, and 
cannot again be set up as a subsisting deed, 
^nd doubtless the production of it in a can- 
celled state, is prima facie evidence to sup- 
port the plea of non est factum. But every 
cancellation does not, per se, operate a de- 
struction of the legal validity of a deed. If 
the cancellation be by mistake, or accident, 
or fraud, against the intention, or without 
the co-operation of the obligee, I have no 
doubt, that it may still be declared on as 
a subsisting deed by the obligee. In the 
case of Cutts v. V. S. [Case No. 3,522], which 
has been cited at the bar, I had occasion to 
examine the doctrine inculcated by the old 
authorities upon this subject. It does not 
appear to me, that there is any sufficient au- 
thority, upon which to found a different doe- 
trine from that which I now express. If 
there are dicta, or even cases, looking some- 
wnat at variance with it, they do not, in my 
humble judgment, entitle themselves to any 
serious regard, when compared with others, 
which contain more rational principles, con- 
sistent at once with common sense, and the 
just analogies of the common law.2 If by 
mistake of the parties one bond is cancelled, 
instead of another; if by accident a seal is 
torn off or destroyed; if by fraud a name is 
erased, or any obligatory clause obliterated, 
it seems difficult to imagine, that, in any 
rational system of j'urisprudence, such cir- 
cumstances should be held to discharge the 

2 See Shep. Touch, e. 4, p. 66, J 6. Com. Dig. 
"Fait," 1, 2; Vin. Abr. "Faits," X, 1, 2, as to the 
general doctrines on this subject in the old 
cases. 
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obligation. But at all events there can be 
no doubt, that whei-e a cancellation or de- 
struction of the deed has taken place by the 
mistake or connivance or fraud of the obli- 
gor himself, without any assent of the obli- 
gee, the instrument itself may still be declar- 
ed on as a subsisting deed. The authorities 
referred to in Cutts v. TJ. S. [supra], fully 
support this position. 

In the present case no doubt exists, that 
the cancellation was made with the entire 
privity and consent of the obligors. If it has 
been wrongfully made, they cannot avail 
themselves of the fact to escape from their 
original personal responsibility. And the 
question, therefore, really resolves itself in- 
to the point, whether there has been a can- 
cellation under circumstances, to which the 
law attaches validity. It is admitted, that 
the receipt of the deputy-collector de facto 
is genuine, and if payment was in fact made 
of that bond, as it purports to be in that 
receipt, the bond was legally extinguished, 
and the cancellation justifiable. There is 
no pretence to say, that the bond has been 
extinguished in any other manner; and we 
need not meddle with any other foreign con- 
siderations. If no payment has been in fact 
made, is the cancellation nevei-theless to be 
deemed valid? In the first place, it is to be 
considered, that this is not an act done by 
the obligee in the bond with the privity of 
the obligors, but by an agent of the obligee; 
and that agent not a private agent, but on^ 
whose duties and powers are defined and 
limited by law. The obligors cannot plead 
ignorance of the limitations of such duties 
and powers prescribed by law; but they are 
bound, as all citizens are, to take notice of 
them. If a private agent were, by con- 
nivance with the obligors, to cancel an obli- 
gation contrary to the known instructions 
of the obligee, such an act would not bind 
the latter. Such an act, call it by however 
gentle a name we may, would be, in con- 
templation of law, a fraud upon the obligee. 
A fortiori, the act of a public ofllcer in viola- 
tion of the duties of his office, which duties 
constitute a part of the vital arrangements 
of the government, cannot be permitted to 
have any legal effect by way of defence to 
those who have pai-ticipated in the viola- 
tion, and encom-aged and aided it. I hold 
it most cleai', that the acts of a public of- 
ficer beyond the scope of his powers, and in 
violation of his public duties are, in such 
cases at least, utterly void. A different doc- 
trine would lead to the most alarming and 
mischievous consequences, and unsettle 
some of the best established principles of 
the law of agency. I, for one, do not in- 
cline to retract a sjdlable which was uttered 
on this subject in the case of U. S. v. Ly- 
man [Case No. 15,647], and the case of The 
JIargaretta [Id. 9,072]. Then, could the 
collector or his deputy lawfully cancel the 
present bond without an actual payment of 
the money due for the duties? Clearly not, 



unless we are at liberty to disregard the 
whole objects as well as the express words 
of the act of 1799, e. 128 [1 Story's Laws, 
573; 1 Stat. 627, c. 22], for the collection of 
duties. I meddle not with cases of dischar- 
ges from debts by other oflicei-s, as by sher- 
iffs upon executions, without payment, which 
may, for aught I know, be open to the gov- 
ernment of other principles. Sheriffs are 
officers of the law, and not mere agents of 
private persons, or of the government; and 
how far their acts would be upheld in plain 
violation of their duty, and in fraud of the 
law, it is not now necessary to consider. In 
the case of collectors, there is an express 
provision of law to which this court must 
listen; and it would be monstrous to say, 
that the whole duties accruing to the gov- 
ernment from importers, might be evaded 
by connivance with him in fraud of the law. 
Then, it is said, that hei-e the court cannot 
go into the consideration of the fact of pay- 
ment, because the receipt of a public officer 
is an estoppel to the government to deny 
the payment. That proposition is liable to 
many objections. In the first place, the gen- 
eral principle in relation to governments is, 
that they are not bound by estoppels, under 
instruments created by themselves, although 
they may be where the estoppel is derivative 
from another under whom they claim a 
title. See Carver v. Jackson, 4 Pet. [29 U. 
S.] 1. In the next place, the act of an agent 
never can bind his principal by way of 
estoppel, unless it is within the scope of his 
agency. And in the next place, receipts, not 
under seal, do not belong to that class of 
insti-uments which are affected by the doc- 
trine of estoppels. They have been solemnly 
adjudged to be open to contradiction and 
denial. See Harden v. Gordon [Case No. 
6,047]; 1 Johns. Dig. Ev. 11, § 150; Veale v. 
Warner, 1 Saund. 325, and note; 11 Mass. 
27, 143, 359; 17 Mass. 249; 3 Stai-kie, Ev. 
pt 4, p. 1271. The receipt is, indeed, prima 
facie evidence of payment; but it is no 
more. If it has been signed by mistake or 
by fraud, or by other improper conti-ivances, 
without actual payment, it is not conclusive 
upon the government. Then, has there been 
any actual effective payment which can give 
support to the cancellation on the first issue, 
or establish the material allegations of the 
second issue? .The admitted facts are, that 
there was no actual payment made in mon- 
ey; that the cancellation was. made upon a 
check, being given by Williams & Co., or on 
their behalf, on the Lincoln Banl^; that the 
check was never presented for payment at 
the bank, but a few days afterwards the 
check was given up to Williams, who gave 
in lieu thereof, the notes of Williams & Co. 
for the amount of the" check, payable to the 
collector, or to him or his order; and by 
the collector put into the hands of one of 
his sm-eties. on his official bond to the gov- 
ernment, by way of indemnity. Neither the. 
check nor any equivalent fund ever came 
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into the hands of the new collector. Wheth- 
er the check so received was a memoran- 
dum check (that is, a check given as a mere 
memorandum of the amount of a debt, and 
not a business check to be pr^ented im- 
mediately at the bank for payment) or not, 
does not appear from the evidence- The 
collector states in his testimony, that he can- 
not say, whether it was or was not, though 
he considered memorandum checks as best, 
because the cashier would not be likely to 
pay them to a third peyson. That a jury 
would infer from these circumstances that 
it was a memorandum check, can admit of 
very little doubt; that a court upon this 
proceeding ought to infer it, is a matter of 
more question and difficulty. Upon the plea 
of payment, the onus probandi is upon the 
defendants; and therefore, if the evidence 
left the matter in doubt, that would be de- 
cisive against them upon that issue. To 
say the least, the prima facie evideuce of 
payment, stated in the receipt, would be 
brought into most serious doubt by such a 
posture of the accompanying facts 

But it is said, that payment by a check 
is a good payment; that this is the doctrine 
of the local law; and it is supported by the 
general custom of merchants in the pay- 
ment of duty bonds. And it is farther con- 
tended, that the local law, and the custom, 
are equally obligatory upon the United 
States. I am not prepared to admit either 
position. It is not competent for the state 
legislation to regulate the rights of the 
United States, in respect to payments by 
their debtors. The general government has 
a right to prescribe its own rules on this 
subject And as to the custom of merchants 
it can clearly have no operation to make 
law, much less to supersede the actual pro- 
visions of the law, in respect to the sover- 
eign rights of the government Without 
doubt, a "common practice exists, founded 
upon the mutual convenience of the collect- 
or and the debtors at the custom-house, to 
receive the checks of the latter in payment 
of duty bonds. This, however, is a mere 
afCair of private confidence; but if the check 
is not paid at the bank, it does not amount 
to a payment of the duty bond, or com- 
promit the rights of the government, for the 
plain reason that the laws nowhere recog- 
nise any such right in the collector, to re- 
ceive such checks in payment Both he and 
the debtor, act, in such cases, at their own 
peril; the former in delivering up the bond, 
the latter in receiving it without actual pay- 
ment This is true in respect to cheeks re- 
ceived ordinarily in the course of business 
by the collector, wh^e an immediate de- 
mand and payment thereof is intended and 
expected by the parties. But suppose the 
collector should keep the cheek until the 
bank had failed, or the party should after- 
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wards, by other checks, withdraw his funds 
from the bank, so that when presented, pay- 
ment should be refused, would it be con- 
tended that the government were bound, 
or had made the cheek its own, by the im- 
proper act of its officer? I hold, clearly not. ' 
The seventy-fourth section of the collection 
act of 1799, c. 128 [chapter 22], declares, 
that all duties to be collected shall be pay- 
able in money of the United States, or in 
foreign gold or silver coins, at certain rates 
stated in the section; and even foreign coins 
are not receivable, which are not by law 
a tender, unless by a special proclamation of ( 
the president of the United States. This is 
a plain provision, which admits of no con- 
troversy. How can any collector, by any 
arrangement, not to say by any connivance 
with a public debtor, supersede it? If such 
debtor do concert an evasion of it with the 
collector, is it not a fraud upon the law? If so, 
a fortiori, a memorandum check would be 
no payment Would there be any pretence 
to say that the collector had a right to re- 
ceive any goods, or lands, or collateral se- 
curities in payment? Where are we to stop, 
if we do not stop at the plain terms of the 
act? But it is by no means dear, even by 
the local law, that taking a check in -pay- 
ment of an antecedent debt, is to be deemed 
a payment of the debt, unless it has been 
presented for payment and paid, or the 
creditor has made it his own by his con- 
duct The case of Dennie v. Hart 2 Pick. 
204, looks strongly the other way. And it is 
manifest that in om: local law, varying in 
this respect from the general commercial 
law, a negotiable check or note is not deem- 
ed absolute payment; but it is open to be 
rebutted by any circumstances which es- 
tablish that the parties did not so intend it 
In the case now before us» it does not even 
appear that the debtors had any funds in 
the Lincoln Bank; the check was never 
presented or paid, and the drawers after- 
wards received it back without any pay- 
ment Under such circumstances, it would 
be difficult to maintain, before a jury, that 
the parties ever originally intended that it 
should be deemed an absolute payment, even 
if the case could be brought (as I think it 
cannot) within the reach of the local law. 
Upon the whole, looking at this case with 
reference to the -points made, and so elabo- 
rately discussed at the argument, and at those 
only, I am of opinion that the judgment up- 
on lie demurrer ought to be, as it was in 
the court below, in favour of the United 
States; and the judgment ought to be af- 
firmed accordingly. 
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Case nSTo. 7,420. 

JOHNSON V. WASHINGTON. 

[5 Oranch, O. G. 434.] i 

Circuit Court, District of Columbia. March 
Term, 1838. 

Tavern Liobsses— Colored People— Suits 
AGAINST Women. 

!• The corporation of Washington has power 
to prohibit the granting of tavern licenses to col- 
ored persons. 

_ 2. The justices of the peace have jurisdiction 
in cases against women. 

Appeal from the juagment of a justice 
of the peace who had rendered judgment 
against the appeUant [Harriet Johnson, a 
negressi for a fine for keeping a tavern with- 
out license. 

Mr. Dandridge, for appellant, contended 
that the corporation had no right to dis- 
criminate between white persons and free 
colored persons, by prohibiting the granting 
of tavern licenses to the latter; and relied 
upon the opinion of this court in Carey's 
Case, at November term, 1835. [Case No. 
2,404.] He also contended that the charter 
did not give the corporation authority to 
i-estrain taverns, but only to license, regu- 
late, and tax them. 

ilr: Bradley, contra, relies on the same 
opinion to show that the corporation has au- 
thority thus to discriminate and restrain 

THE COURT (MORSELL, Circuit Judge, 
not giving any opinion) was of opinion that 
the corporation has a discretion to prohibit 
the granting of tavern licenses to colored 
persons. 

THE COURT also (CRANCH, Chief Judge, 
giving no opinion) decided that justices of 
the peace have jurisdiction in suits against 
women, in cases not exceeding fifty dollars 
in value. 
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JOHNSON (WILSON v.). See Case No. 17,- 

JOHNSON (WRIGHT v.). See Case No. 18,- 

JOHNSON (YUENGLING v.). See Case No. 
lo,lyo. 

JOHNSON, The BRADICH. See Case No. 1,- 
JOHNSON COUNTY (BRIGGS v.). See Case 
JOHNSON COUNTY (FOOTE v.). See Case 

XN O ■ ^y t7 J. A * 

JOHNSON COUNTY (JANUARY v.). See 
Cases Nos. 7,218 and 7,219. 

JC'HNSON COUNTY (MAY v.). See Case No. 
y,oo4. 

JOHNSON COUNTY (THAYER v.). See 
Case No. 13,869. 

JOHNSON COUNTY (UNITED STATES v.). 
See Case No. 15,489. 

JOHNSON, The EMMA. See Case No. 4,465. 

1 [Reported by Hon. William Cranch. Chief 
Judge.] 



JOHNSON, The HANNAH M. 
6,030, 6,031, and 6,451. 



See Cases Nos. 



'""^IMSIU^' ^^^ <^^^^^^ ->• S- 



Case K"o. 7,421. 

In re JOHNSTON et al. 

[8 Ben. 191; i 12 N. B. R. 345.] 

District Court, S. D. New York. July, 1875. 

Costs — Marshal's Pees - Power op Supreme 
CoDRT to Fix Fees in Bankkuptot. 

1. Under a warrant in a proceeding in involun- 
tary bankruptcy, the marshal deputed N., who 
took possession of the bankrupt's goods in two 
stores and put P. in charge of them. N. also 
employed P. and W. and B. and D. to assist him 
m making an inventory of the- property. N. 
was also at the store on almost every day while 
the property was in his possession. An assignee 
having been appointed, the property was turned 
over to him, and N. and P. were employed sev- 
eral days m assisting the assignee to verify the 
inventory, which oontained 75 folios, and a copy 
of which was furnished to the assignee. While 
tHe property was in the possession of N., he re- 
ceived checks and drafts belonging to the es- 
tate, on which the marshal collected $6,G00 The 
cost of the merchandise was §70,000. The af- 

i^ i*^ ^^ bankrupts' estate were thereafter 
settled, and the property was returned by the 
assignee to one of the bankrupts, subject to the 
payment of the marshal's fees. The marshal's 
bill for his fees was taxed by the clerk. Both 
parties appealed from the taxation. All the mar- 
shal s services were rendered prior to April 12th, 
ir' o/^^^^ ^? ^^^ general order in bankruptcy 

Swn^^^i'o«^ ^^^P^f-)^^ ^^V^^ °°^<^r sections 
4990, 5126 and 5127 of the Revised Statutes, 

?S^i*^^V#i^l®^?jSv^^?^^^ of *be act of June 22 
18(4 (18 Stat. 178), the power of the justices of 
tne supreme court to prescribe fees, commissions, 
cliargesand allowances for the officers, agents 
marshals, messengers, assignees and registers 
in cases of bankruptcy, is plenary, with the limi- 
tation that the fees cannot exceed the rate al- 
lowed by law, at the time of the enactment of 
the Revised Statutes, for similar services in 
other proceedings. 

i9^K^#* general order No. 30. adopted April 
r ¥' , '^' ^® marshal's fees for services are 
to be the same as are prescribed by section 829 
of the Revised Statutes, for "similar services." 
as modified by section 5126, including the addi- 
tional distinct fees allowed by section 5126 The 
fees are to be specific fees prescribed by statute 
and the general order, and the power of the court 
to make further discretionary allowances is tak- 
en away. 

[Cited in Re Burnell, Case No. 2171- Ro 
Carstens, Id. 2,469.] ' ' 

3. As regards the custody of property by the 
marshal, except as regards bis personal atten- 
tion, actual disbursements only are to be al- 
lowed, to be passed upon by the court. 

4. For the custody of the property in this 
case, the marshal was entitled to the amount 
necessarily actually paid to a keeper or keepers 
not exceeding $2.50 a day. ' 

5. That amount, having been so paid for the 
services of P., was to be allowed; but a similar 
amount paid for the services of N. was to be dis- 
allowed. 

-6- Nothing could be allowed for the services 
of W., B. or P., except m taking the inventory. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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7. No charge of custody fees, by way o^ com- 
missions on ae value of the property, could be 
allowed. 

8. The service of the marshal, in respect to 
the ?6,600, was a similar service to that whicli 
he renders on an attachment m rem in admiralty , 
and he was entitled to a fee of one per cent on 
S?e fiSt $500 of it, and one half of one per cent 
on iSe $6,100; an^ he was entitled to a similar 
fee on the value of the merchandise. 

[Cited in The Captain John. 41 Fed. 151. Fol- 
lowed in The Mary H. Brockway, 49 Fed. 
162.] 

9. He was entitled, under general order No. 
30. to §1 an hour for the time occupied m mak- 
ing the inventory, and the time spent in this 
work bv P. was to be charged for, although F. 
was at the time acting as keeper of the property. 

10. No allowance was fo be made for time 
spent in verifying the /mventory with ttte as- 
signee, nor for "personal attention/ the marshal 
himself not having given any such personal at- 
tention. 

11 The marshal was entitled to 10 cents a 
folio for the inventory furnished to the assipee, 
and also to a commission of two per cent, on 
disbursements. 

\Jn the matter of John J. Jolinston and 
Edward <r. Hale, bankrupts.] 

James C. Carter, for the marsbal. 
Henry Stanton, for Jobn J. Jobnston. 
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BLATCHFOED, District Judge. In this 
case,whicli is one in involuntary bankruptcy, 
a provisional warrant was issued to the mar- 
shal on the 21st of December, 1874. On the 
same day one Newcome was deputed by the 
marshal to execute the warrant, and took 
possession thereunder of the property of the 
bankrupts contained in their stores, being 
the first floors and basements of two build- 
ings, and the second floor of one of those 
buildings. At the time Newcome took pos- 
session of such property, it consisted of a 
large stock of merchandise, being hats, caps, 
furs, gloves, umbi-ellas, parasols, travelling 
bags," millinery goods, &c., and the fixtures 
and furniture of the stores, and §79.81 in 
cash. The cost of the merchandise was said 
to be $70,000. The two buildings were oc- 
cupied in part by other tenants, whose apart- 
ments were separated from the apartments 
of the bankrupts by a board partition, which 
extended about three-quarters of the distance 
from the floor to the ceiling of said apart- 
ments. Said stores were also accessible by 
doors and windows opening upon two streets. 
Newcome, on the day he so took possession 
of the property, placed one Poinier in charge 
of it, to assist him in watching and taking 
care of it. Poinier remained in charge of 
it, with Newcome, until the 19th of February, 
1875. Dm*ing all that time Poinier faithfully 
discharged the duty required of him. After 
taking possession of the property, Newcome 
employed Poinier and three persons named 
West, Butler and Draper, to assist him in 
taking an inventory of the property. New- 
Qome and those tour persons were so employ- 
ed on nine days in December and January, 



Newcome and Poinier being so employed for 
ten hours on each of said nine days. West 
for eight hours on each of said nine days,, 
and Butler and Draper for not less than six 
hours, on an average, on each of said nine 
days. In addition, Newcome was at the 
stores of the bankrupts on every, day, ex- 
cept eight days, until the 13th of February, 
while the property was in his possession, 
including Christmas and Sundays. On each 
and all of such days, including Christmas 
and Sundays, Newcome was actually and 
necessarily employed in giving his personal 
attention to the proper care of the property 
of the bankrupts, for two hours of each day. 
On the 13th of February, Newcome, with the 
assistance of Poinier, commenced to turn over 
the property to the assignee in bankruptcy, 
and to assist the assignee in verifying the 
inventory of it which Newcome had taken, 
and was so employed for six days, on each 
of which Newcome and Poinier were actu- 
ally and necessarily employed for ten hours- 
The inventory contained 75 folios, and a 
copy of it was furnished to the assignee. 
While the property was in the custody of 
Newcome, he received various cheques and 
drafts representing money due to the estate 
of the bankrupts, which were collected by the 
marshal, to the amount of $6,600, and which 
money was afterwards turned over to the as- 



The affairs of the bankrupt estate haying 
been settied, and the property having been 
retm-ned by the assignee to the bankrupt 
Johnston, subject to the payment by him to 
the marshal of the fees of the marshal for 
his services in the matter, a bill of such fees 
has been taxed by the clerk, under a special 
order. Each party appeals. 

Item 1. The clerk disallowed a charge for 61 
days' services of Newcome in taking care 
of the property, from December 21st to Feb- 
ruary 19th, at $2.50 per day-$152,5p. The 
objections taken to it were, that it was not 
warranted by the fee t)ill in force at the- 
time of the taxation,. May 2Sth, 1875, and 
that it was, in fact an item for taldnj^ ^an 
inventory. The clerk sustained, the objec- 
tions and the marshal appeals. The marshal 
contended, before the clerk, that the bill 
should be taxed under the provisions of law 
and the rules in force at the tinjes the seveml 
services were rendered, all of them having- 
been rendered prior to the 12th of April, 
1875, when the new general orders in bank- 
ruptcy were adopted. For Johnston, it was 
contended, before the clerk, that the bill 
should be taxed entirely under the provisions 
of rule 30 of the new general orders. The 
clerk ruled that the proceedings in bank- 
ruptcy were still pending, and that, there- 
fore, the taxation must be controlled by the 
provisions of law, and the general orders, 
in force at the time of the taxation. 

Item 2. The bill charged $152.50 for like 
services of Poinier with those charged for 
Newcome in item 1. The clerk allowed $115- 



JOHN. (Case No. 7,421) 

of the item, and disallowed $37.50, sttch dls- 
allowaxiee being for 15 days' services, at 
?2.50 per day, and being based on the ground 
that such services were included in items 
7 and 8 for taking inventory and verifying 
inventory. Both parties appeal. The grounds 
of objection taken to the allowance of any 
part of the item were those taken to item 1, 
and, also, that the services were not neces- 
sary, and that Poinier rendered no services 
as keeper. 

Item 3. The clerk disallowed a charge of 
$20 for the services of West, one of $10 for 
the services of Butler, and one of $10 for 
the services of Draper. The marshal ap- 
peals. The grounds of objection taken to 
the allowance of any part of this item were 
those taken above; and, also, that the ser- 
vices were included in the item for taking 
inventory. 

Item 4. The clerk disallowed a charge of 
$1,100 for custody of property,— being 2^ 
per cent on $5,000, $125; and IV2 per cent on 
$65,000, $975. The marshal appeals. The 
ground of objection taken to the allowance 
of any part of this item was, that it was 
not authorized by the new general orders. 

Item 5. The clerk allowed $166 as com- 
missions on money received, being $6,600, as 
follows: $1,000, at 5 per cent., $50; $4,000, 
at 2y2 per cent, $100; $1,600, at 1 per cent, 
$16. Johnston appeals. The ground of ob- 
jection taken to this allowance was, that 
the charge was not authorized by the law, 
or by the new general orders. 

Item 6. The clerk disallowed a charge of 
$352.50, as commissions on the value of the 
property, at $70,000, as follows: $500, at 1 
per cent, $5; $69,500, at % per cent, $347.50. 
The marshal appeals. The objection to this 
item was a general one. 

Item 7. The clerk allowed $360 for taking 
inventory, being 360 hours, at $1 per hour. 
Johnston appeals. The ground of objection 
taken to this item was, that it was subject to 
a deduction of the amoimt before allowed to 
Poinier. The clerk ruled that the time of 
Poinier included in this item was deducted 
from his allowance. 

Item 8. The clerk allowed $120 for verify- 
ing inventory with assignee, being for 120 
hours, at $1 per hour. Johnston appeals. 
The objection taken to this item was, that 
it was not provided for by the law or the 
new general orders. The marshal explained 
that the item was a more full specification 
of the personal attention of the marshal in 
taking care of the property. He referred, 
probably, to item 9. 

Item 9. The clerk allowed $60 for personal 
attention, for 60 hours, at $1 per hour. 
Johnston appeals. The objection taken to 
this item was, that no personal attention 
had been proved, other than what had been 
allowed for. The only other allowance for 
personal attention is what Is embraced in 
some one or more of the foregoing items. 
Item 10. The clerk allowed $7.50 for copy 
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of inventory, being for 75 folios, at 10 cents 
per folio. Johnston appeals. No ground of 
objection to this item was stated. 

Item 11. The clerk allowed $4.82, being 2 
per cent commission on $241 allowed for 
disbursements. Johnston appeals. No ground 
of objection to this item was stated. 

The Revised Statutes were in force when 
the services in this case were rendered. 
Section 5126 provides as follows, in regard 
to fees to the marshal, as messenger, after 
prescribing, in three items, specific fees to 
him, for service of warrant, and for travel, 
and for written notices to creditors: "Fourth. 
For custody of property, publication of no- 
tices and other services, his actual and nec- 
essary expenses, upon returning the same in 
specific items, and making oath that they 
have been actually incurred and paid by 
him, and are just and reasonable, the same 
to be taxed and adjusted by the court and 
the oath of the messenger shaU not be con- 
clusive as to the necessity of such expenses. 
For cause shown, and upon hearing thereon, 
such further allowance may be made, as the 
court in its discretion may determine." 

Section 4,990 of the Revised Statutes, as 
amended by section 18 of the act of June 
22d, 1874, provides that the justices of the 
supreme court may, from time to time, sub- 
ject to the provisions of the title in regard 
to bankruptcy, rescind or vary any of the 
general orders in bankruptcy theretofore 
adopted by them, as then existing, and may 
frame, rescind or vary other general or- 
ders "for regulating the fees payable, and 
the charges and costs to be allowed, with 
respect to all proceedings in bankruptcy be- 
fore such courts," (the district courts in 
bankruptcy), "not exceeding the rate of fees 
now allowed by law for similar services 
in other proceedings." 

Section 5,127 of the Revised Statutes pro- 
vides that the enumeration of the fees in 
section 5,126 shall not prevent the justices 
of the supreme court from prescribing a 
tariff of fees for all other sei-vices of the 
oflicers of courts of bankruptcy, or from re- 
ducing the fees prescribed in section 5,126, 
in classes of cases to be named in their gen- 
eral orders. 

Section 18 of the act of Jime 22, 1874, 
provides that, from and after its passage, 
"the fees, commissions, charges and allow- 
ances, except actual and necessary disburse- 
ments of, and to be made by, the officers, 
agents, marshals, messengers, assignees and 
registers, in cases of bankruptcy, shall be 
reduced to one-half of the fees, commissions, 
charges and allowances heretofore provided 
for or made in like cases; provided that the 
preceding provision shall be and remain in 
force until the justices of the supreme court 
of the United States shall make and pro- 
mulgate new rules and regulations in re- 
spect to the matters aforesaid, under the 
powers conferred upon them" by sections 
4,990 and 5,127 of the Revised Statutes, 
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"and no longer, Tvhicli duties they shall per- ] 
form as soon as may be." 

Under these provisions the power of the 
justices of the supreme court to prescrihe 
fees, commissions, charges and allowances 
for the officers, agents, marshals, messen- 
gers, assignees and registers, in cases of 
bankruptcy, is plenary, with the limitation, 
that the fees cannot exceed the rate allowed 
by law, at the time of the enactment of the 
Revised Stat^ites, for similar services in oth- 
er proceedings. Prior to the enactment of 
section 18 of the act of June 22d, 1874, their 
power in this respect was further restricted, 
so that they could not alter the fees estab- 
lished by the statute or by law, but that re- 
striction was removed by that section. 

Under the power thus conferred upon 
them, the justices of the supreme court pro- 
mulgated, on the 12th of April, 1875, a new 
general order No. 30, in regard to fees, 
which provides as follows: "The fees of 
the marshal shall be the same as are allow- 
ed for similar services by the general fee- 
bill, in section 829 of the Revised Statutes, 
as modified by section 5126, including ad- 
ditional fees allowed by the latter section 
for distinct services; but no allowances shall 
be made under the last clause of section 
5126, commencing with the words: 'For 
cause shown.' *' The new general order No. 
30 then goes on to prescribe specific fees' for 
three other distinct services of the marshal, 
and then adds: "No other allowance to be 
made for custody of property, except for 
actual disbursements, which shall, in all 
cases, be passed upon by the court." 

The provisions in regard to the fees of the 
marshal are thus entirely plain. His fees 
for services are to be the same as are pre- 
scribed by section 829 of the Revised Stat- 
utes for "similar services," as modified by 
section 5126, including the additional distinct 
fees allowed by section 5126. The expres- 
sion "similar services," according to the use 
of those 'words in section 4990 of the Re- 
vised Statutes, means, in the new general 
order No. 30, "similar services in other pro- 
ceedings." But the fees to be allowed are 
all to be specific fees prescribed by stat- 
ute and by the new general order No. 30, 
and the power of the court to make further 
discretionary allojvances is taken a^ay. 
Furthermore, in respect to custody of prop- 
erty by the marshal, (except as regards the 
marshal's personal attention, hereafter re- 
ferred to), actual disbursements only are to 
be allowed, to be passed upon by the court. 
The items in question In this case must be 
disposed of according to these rules. 

Item 1. The 61 days' services of Newcome, 
charged for at §2.50 per day, were for cus- 
tody of the property. The marshal cannot 
be allowed anything for the services of a 
keeper or deputy in taking care of prop- 
erty, unless he has actually paid it But it 
does not follow that he can be allowed all 
he has paid, or that he can be allowed any- 



thing merely because he has paid it The 
talcing of property under a provisional war- 
rant in bankruptcy is an analogous or sim- 
ilar service to that of serving an attachment 
in rem on a libel in admiralty. Section 5126 
allows $2 for the service of a warrant Sec- 
tion 829 allows ?2 for the service of an at- 
tachment in rem on a libel in admiralty. 
Section 829 allows for the necessaiy ex- 
penses of keeping property attached or li- 
belled in admiralty, not exceeding §2.50 a 
day. For the keeping or custody of prop- 
erty taken under a provisional warrant in 
bankruptcy, the marshal is, therefore, en- 
titled to be allowed what is necessarily and 
actually disbursed and paid by him to a 
keeper or keepers; but the entire amount 
cannot exceed §2.50 a day. By the vouchers 
rendered, the marshal appears to have ac- 
tually paid to Newcome §152.50, and to 
Poinier §152.50, being for 61 days' services 
of each, in taking care of the property, from 
December 21st to February 19th, at §2.50 
per day. On the proof offered, the services 
of a keeper seem to have been proper and 
necessary. But, at the rate of §2.50 per 
day, which is the rate the marshal adopted, 
allowance can be made for the services of 
only one keeper. This allowance should be 
for 61 days, and amounts to §152.50. But, 
on the evidence, that amount should be al- 
lowed for the services of Poinier as keeper, 
and not for any services of Newcome as 
keeper. Item 1 was, therefore, properly dis- 
allowed. 

Item 2. I think the entire amount of §152.50 
should be allowed for the services of Poinier 
in taking care of the property. If Poinier 
was employed during any part of the same 
time in taking an inventory, and is entitled to 
be paid for taking the inventory, that ought 
not to diminish his allowance for taking care 
of the propei-ty. 

Item 3. The §40 covered by item 3 was 
properly disallowed. Nothing can be allowed 
for any services of West Butier or Draper, 
except in taking the inventory, and the al- 
lowance therefor must be made under that 
head. 

Item 4. The charge of §1,100 for custody of 
property, by way of commissions on its value, 
at §70,000, was properly disallowed. It was 
not a disbursement, nor is it a charge by the 
hour for personal attention of the marshal in 
taking care of the property. Its allowance is, 
therefore, expressly forbidden by the provi- 
sions of the new general order No. 30, before 
cited. 

Item 5. The clerk appears to have allowed 
commissions on the §6,600 at the rate allowed 
by section 5,100 of the Revised Statutes, to 
assignees, as an allowance for their services, 
in the shape of a commission on moneys re- 
ceived and paid out by them. I can find no 
warrant for this allowance. If there is a fee 
allowed by section 829 of the Revised Stat- 
utes for a similar service, such fee is allow- 
able for receiving and paying over the §6,600. 
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Section 829 allows to" the marshal for serving 
final process, seizing or levying on property, 
aavertising and disposing of the same by sale, 
or otherwise, according to law, receiving and 
paying over the money, the same fees and 
poundage as are or shall be allowed for sim- 
ilar sexTiees to the sheriffs of the states, re- 
spectively, in which the service is rendered. 
Here there was no final process, and no sale, 
and nothing to which the term "poundage," 
as that word is jproperly understood, is appli- 
cable. So, too, section S29 allows to the mar- 
shal for the sale of property in admiralty, 
and for receiving and paying over the money, 
2y2 per cent, on any siun under §500, and 1% 
per cent on the excess of any sum over §500. 
But here there was no sale of property. Sec- 
tion 829 also provides, that, "when the debt 
or claim in admiralty is settled by the parties 
without a sale of the property, the marshal 
shall be entitled to a commission of one per 
centum on the first five hundred dollars of 
the claim or decree, and one-half of one per 
centum on the excess of any sum thereof over 
five hundred dollars, provided that, when the 
value of the property is less than the claim, 
such commission shall be allowed only on the 
appraised value thereof." The theory of this 
allowance is that the marshal, in an admi- 
ralty suit in rem, has attached the property, 
and holds it, and that then, without a sale of 
the property by the marshal, the controversy 
is so disposed of by tlie parties, that the mar- 
shal is called upon to give up possession of 
the property, so that he loses the fees for sell- 
ing it and for receiving and paying ovei* the 
money. In such a case he is allowed a com- 
mission, which is intended as a compensation 
for his rislc and responsibility, just as the 
poundage allowed on final process, and the 
percentage allowed on a sale of property in 
admiralty, are each of them a compensation 
for risk and responsibility, not merely in sell- 
ing the property, but in holding possession of 
it under process. Personally he can have 
no other compensation for keeping safely the 
property; for, the expense of keeping it, not 
exceeding §2.50 a day, can be allowed only 
when paid to a keeper. The new genei*al 
order No. 30 superadds compensation by the 
hour, for personal attention, when actually 
and necessarily employed in taking care of 
the bankrupt's property. I think that the 
service of the marshal in this case, in re- 
spect to the $6,600, is a similar service to that 
he renders in admiralty in regard to property 
of like value which comes into his hands un- 
der an attachment in rem, and that he is 
entitled to a like fee, being commission on the 
§6,600, of one per cent on the first $500, and 
one-half of one per cent on $6,100. The com- 
mission is given by section 829 for the serv- 
ice of the marshal in respect to the property 
which he relinquishes, in taking the risk and 
responsibility which he takes in regard to it 
while he holds it The allowance to him 
should, therefore, have been $35.50 instead of 
$166. 



Item 6. The views stated under the head of 
item 5 apply to the merchandise, valued at 
$70,000, as well as to the $6,600 collected, and 
the charge of $347.50 ought to be allowed. 

Item 7. The new general order No. 30 pro- 
vides, that "the marshal shall be allowed for 
each hom* necessarily employed in making 
inventory of banlii'upt's property," one dollar. 
The evidence shows that 360 hours were em- 
ployed in taking the inventoiy. The marshal 
has a right to be allowed one dollar per hour 
for the time of persons whom he employs to 
take an inventory, which is necessarily em- 
ployed in taking it I see no reason why the 
marshal should not be allowed for the 90 
hours during which Poinier was employed in 
talving the inventory, even though Poinier be 
allowed fees as keeper for the same time. 
Poinier supplied, in taking the inventory, the 
place of another person, and was discharging 
the duties of keeper at the same time. 

Item 8. I see no authority for the allowance 
of the charge for time spent in verifying the 
inventory with the assignee. 

Item 9. I do not think anything should be 
allowed for personal attention. The allow- 
ance given by the new general order No. 30, 
is an allowance to "the marshal for each hom: 
actually and necessarily employed in personal 
attention in taking care of bankrupt's prop- 
erty." This is, I think, an allowance to be 
made only when the marshal himself, in per- 
son, actually and necessarily gives his per- 
sonal attention in taking care of the bank- . 
rupt's property, and that it does not cover 
personal attention by a deputy. If it could 
be construed to cover personal attention by 
a deputy, several deputies might be detailed 
to take care of property, and might give their 
personal attention and show that they were 
actually and necessarily employed, and the 
allowance therefor at $1 per hour, for day 
and night, would swell to an extravagant 
amount what would really be an allowance 
for custody of property and for the expense 
of keeping property, when such allowance is, 
as has been shown, carefully restricted by 
other provisions. In the present case it is not 
shown that the marshal himself gave any ac- 
tual personal attention in taking care of the 
property. 

Item 10- I think the copy of the inventory 
furnished to the assignee was properly char- 
ged for, at 10 cents a folio. Section 829 of 
the Revised Statutes allows to the marshal 
for copies of papers furnished at the request 
of any party, ten cents a folio. In this case 
the copy was furnished to the assignee, and, 
as he received it, it must be regarded as hav- 
ing been fin-nished at his request. 

Item 11, Section 829 of the Revised Statutes 
allows to the marshal for "disbursmg moneys 
to jurors and witnesses, and for other ex- 
penses, two per centum." This authorizes the 
charge of a commission of 2 per cent on the 
disbursements made by the marshal for the 
items of expenses allowed in the bill as taxed. 
The clerk allowed 2 per cent, on $241, that 
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teing theamount of disbursements lie allowed- 
The disbursements I allow are $279.32, oa 
wbieh a commission of 2 per cent, is §5.59. 
From the foregoing conclusions it results that 
the bill should be tased at $1,067.36 instead 
of $992.09, and I have so taxed it. 



Case "No. 7,4SS. 

In re JOHNSTON. 
[See Case No. 7,421.] 
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In re JOHNSTON. 

[14 N. B. R. 569.] i 

Circuit Court, N. D. Illinois. Nov., 1876^ 

Bankruptot — ^Issuance op a Commission to An- 

OTHEK State— PowEU op Circoit Court of 

Such State over Witnesses. 

"When a commission is issued by the bankrupt 
court and sent to another state, the circuit court 
in such state may compel a witness to testify or 
punish for a refusal to testify. 

[In the matter of John J, Johnston, a bank- 
rupt] 

In this case^ on application of the assignee, 
a commission was issued out of the United 
States district court for the Northern district 
of New York, to take the testimony of one 
Fredei-ick L. Fake, at Chicago, "with refer- 
ence to all matters relating to the disposal or 
condition of the property of the bankrupt 
Johnston, or any other matter or thing pro- 
vided for by section 5086 of the Revised Stat- 
utes of the United States;" and a summons, 
issuing out of the circuit court of the United 
States for the Northern district of Illinois, 
was duly served by the marshal upon the 
witness, and his fees tendered him. The wit- 
ness appeared before the commissioner, with 
counsel, at the time and place appointed, 
and, under the advice of counsel, refused to 
testify. The commissioner certified the facts 
to Judge BLODGETT, whereupon a rule to 
show cause why an attachment for contempt 
should not issue was entered. In response 
to the rule, counsel for the witness denied 
the authority of the district court of New 
York to issue a commission of this nature, 
and also the authority of this court to en- 
force the attendance of the witness, or to 
pimish for contempt in case of refusal to 
answer. 

Tenneys, Flower & Abercrombie, for wit- 
ness. 
Becker & Dale, for assignee. 

BLODGETT, District Judge. Under sec- 
tions 5003, 5087, Rev. St, such commission 
may issue, and the attendance of the witness 
before the commissioner ^iforced, or the wit- 
ness punished for contempt in case of re- 
fusal to testify. 

1 [Reprinted by permission.] 
13FED.CAS. — 56 
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In re JOHNSTON. 

[25 Pittsb. Leg. J. 141.] 

District Court W, D. Pennsylvania. Jan. 29, 
1878. 

Insolvency — Agreement tor Extension— Inter- 
pretation — Bankruptcy — Private Sale by As- 
signee— Objectioss TO Expenses — Execution- 
— Levy on Goods in Bonded Warehouse. 

[1. A merchant being largely indebted to a 
certain firm, gave them notes secured by bond 
and mortgage, under an agreement that they 
would continue to sell him goods for two years, 
and, so long as he performed his covenants, 
would not issue scire facias on the mortgage, or 
enter judgment on the bond; reserving the right 
however, on default in payment of any one of 
the notes for 30 days, to consider the bond and 
mortgage payable forthwith, and proceed to col- 
lection; the debtor to have the right at any time 
before sale, to have the writ stayed, on paying 
the notes then due, with costs. Afterwards, the 
debtor became embarrassed, and procured from 
his creditors an extension agreement giving 
them notes payable in one, two, three, and four 
years, with the stipulation that the rights of any 
creditors upon any securities held by them should 
not be affected, except to postpone their reme- 
dies thereon until default upon the notes given 
under tiie extension agreement. The firm hold- 
ing the bond and mortgage signed the agree- 
ment with an express reservation of all reme- 
dies thereon, except that they would not proceed 
thereunder "until default on one of the notes 
given under the extension." Default was made 
on the first extension note, at which time all 
the notes secured by the bond and mortgage had 
become due. Held, that the firm was entitied to 
immediately proceed under the bond and mort- 
gage to collect their whole debt, for the provision 
for a stay upon payment of the amount due re- 
ferred only to the original notes, and not to the 
extension notes.] 

[2. Where the court authorizes the assignee in 
bankruptcy to sell property at private sale, cred- 
itors who assent to the order cannot object to 
the expenses naturally incident to that method, 
unless they are unreasonable. If they did not 
consent their proper remedy was to obtain a 
review of the order by the circuit court, and, 
where they fail to do so, they cannot be heard to 
complain.] 

[3. Goods in a bonded warehouse under the 
revenue laws are in possession of the sovereign, 
and no lien can be obtained thereon by a credit- 
or levying an execution. Harris v. Dennie, 3 
Pet (28 U. S.) 292, appUed.] 

In bankruptcy. 

By SAjMUEL BLARPER, Register: 

To the Honorable Winthrop W. Ketcham, 
Judge of Said Court: 

When the petition for adjudication in bank- 
ruptcy against James H. Johnston was filed, 
his personal property was under levy by vir- 
tue of an execution issued on a judgment in 
favor of Joseph C. Grubb & Co., for the real 
debt of $20,000. Proceedings under the ex- 
ecution were enjoined, and after the appoint- 
ment of an assignee, he was allowed, by 
order of court, to sell the personal property 
at private sale. The sale having been com- 
pleted, he filed his account in court, which 
was referred to me to ascertain and liquidate 
the liens against the fund and prepare a 
schedule of distribution. The only lien 
against it is that of Joseph C. Grubb & Co., 
above referred to. Two questions arise on 
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this alleged lien: First, that the creditor is 
only entitled, if entitled to anything, to the 
first instalment falling due under the terms 
of the hond; and, second, that under the cir- 
cumstances of the case the levy was a fraud- 
ulent preference under the bankrupt law, and 
therefore void. 

On the 16th of December, 1874, an agree- 
ment under seal was executed between Jo- 
seph C. Grubb & Co. and the bankmpt, with 
a preamble showing that the bankrupt was 
indebted to Grubb & Co. on several promis- 
sory notes, and had given them his bond for 
$20,000, to secure the payment of which he 
had executed a mortgage upon certain prop- 
erty in Allegheny county and assigned a pol- 
icy of insurance upon his life, issued by the 
Connecticut Mutual Life Insurance Company, 
'by which agreement Grubb & Co- agreed to 
continue to sell goods to the bankrupt from 
time to time for the period of two years, to 
an amount not exceeding $20,000; the securi- 
ties to cover any indebtedness arising out of 
any subsequent transactions connected with 
the subject of the agreement. The bankrupt 
on his part agreed to conform to the terms 
specified in the agreement governing such 
sales, that he would not sell or assign any 
of the property embraced in the securities 
except in the ordinary way of his trade; that 
he would not pex-mit any judgments to be 
recovered or suits to be brought against him 
except in contested cases. Gmbb & Co. fur- 
ther agreed that so long as the bankmpt per- 
formed his covenants they would not issue 
scire facias on the mortgage, enter judgment 
on the bond or issue execution, but reserving 
the right upon Johnston's default for thirty 
days to pay any one of said notes, to con- 
sider the bond and mortgage due and pay- 
able forthwith, and to proceed to collection; 
but in such ease "said James H. Johnston 
may at any time before sale, on payment of 
the notes then due, and on payment of the 
costs, have said writ stayed, and said Joseph 
C. Grubb & Co. agree to stay said writ on 
such payment." 

Some time afterwards Johnston became so 
embarrassed that he applied to his creditors 
for an extension. An agreement having that 
for its object was prepared, under date of 
September 13, 1875, and was signed by many 
of his creditors. It provided for a four years' 
extension, four notes to be given to each 
creditor — one for fifteen per cent., payable in 
one year; one for twenty-five per cent., pay- 
able in two years; one for twenty-five per 
cent, payable in three years; and one for 
thiity-five per cent, payable in four years,— 
and all without interest. It further provided, 
that in ease of failure to obtain the signa- 
tures of ninety per cent of the business cred- 
itors by October 1, 1875, the agreement should 
become void. One clause I quote at length: 
"And it is further agreed that this agree- 
ment, and the receipt by creditors of notes 
under the same, shall not disturb or in any 
way affect any securities that the creditors 



may have for their claims, except to post- 
pone their remedies upon the said securities 
until default is made by the said James H. 
Johnston in the payment of the notes given 
by him as aforesaid." This extension agree- 
ment was signed by Joseph C. Grubb & Co., 
but they attached to their signature this 
note: "For our debt of $20,000, secured by 
bond and mortgage, reserving all our rights 
under said bond and mortgage, and agreeing 
only to issue no writ of execution or of scire 
facias thereon until default be made in pay- 
ment of one of the notes given under this 
extension." Whether this note in any man- 
ner varied the terms of the agreement or 
not, it was known to all the creditors, as 
Grubb & Co. appear as the first signers of 
the extension. Grubb & Co. entered their 
bond in judgment on the 5th day of Septem- 
ber, 1876, and issued the execution on which 
the levy enjoined was made. At that time 
the banlvrupt was indebted to them about 
$24,000. The notes given to the cx*editors 
under the extension agreement were dated 
September 1, 1875, and the first one had a 
year to run. It wiU be recollected that, un- 
der the original agreement between the bank- 
mpt and Grubb & Co., the latter were at 
liberty to proceed upon their secm'ities after 
thirty days in the banla-upt's default to pay 
any one of the notes they might hold. In the 
extension agreement it was expressly pro- 
vided that the securities held by the credit- 
ors should not be disturbed or in any way 
affected, "except to postpone their remedies 
upon the said securities until default is made 
by the said James H. Johnston in the pay- 
ment of the notes given by him as aforesaid." 
And to emphasize this point, Ginibb & Co., 
in signing the extension" agreement, added 
to their signature a note reserving all their 
"rights under the bond and mortgage, and 
agreeing only to issue no writ of execution 
or of scire facias thereon untU default be 
made in payment of one of the notes given 
under this extension." The first note given 
tmder the extension fell due September 4th, 
1876, and default was made by the bankrupt 
in its payment, and under the provisions of 
all the agreements Grubb & Co. had a per- 
fect right to enter judgment and issue ex- 
ecution on September 5th, as they did. But 
now it is contended that Grubb & Co. are 
only entitled to payment of so much of their 
claim as was actually due at that date, be- 
cause Johnston had a right to pay the amount 
then due before sale, and Grubb & Co. were 
bound on such payment to stay the writ It 
is a sufficient answer to this to say that John- 
ston did not pay what was then due,— that is, 
the first of the extension notes,— nor did he 
offer to pay it. Such a claim can no more 
be made now than it could have been made 
by Johnston himself had no bankruptcy pro- 
ceedings been had, and his property had 
been sold and an auditor appointed to make 
distribution. However, if there were any 
foundation for this claim, it could not be sue- 
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cessfully maintained. The debt owing to 
Ginibb & Co. was all due on the Stb of Septem- 
ber. Grubb & Go. retained all of tbeir rights 
\mder the bond and mortgage, and merely 
agreed that they would not issue process to 
collect until default in the payment of any 
one of the extension notes. One of their 
rights was to issue after a default of thirty 
days to pay one of the original notes, and to 
consider the whole indebtedness due. Dur- 
ing the year following the extension agree- 
ment, all of the original notes became due by 
the expiration of the time they had to run, 
and the right of Grubb & Co.to issue execu- 
tion was only qualified by the bankrupt's 
prompt payment of his extension notes. 
The provision that the bankrupt might ob- 
tain stay of the writ related only to the 
original notes actually due, and not to the 
extension notes. Even had Johnston ten- 
dered payment of the first extension note be- 
fore sale, he was not entitled to a stay of the 
writ In no view of the case can the execu- 
tion and levy of Grubb & Co. be limited to 
the amount of the first extension note. I un- 
derstand the assignee as claiming that the 
lien of the levy can only extend to such of 
the original notes as may have been due on 
the 5th of September, 1876, each one of them 
having been extended by the extension agree- 
ment. I cannot concur in that view. The 
proper construction to be placed upon the 
several papers in evidence is that Grubb & 
Co. reserved all rights belonging to them be- 
fore the extension agreement was executed, 
and merely suspended their right to enforce 
collection until the bankrupt defaulted in his 
extension notes, and when such default took 
place the extension agreement as to them be- 
came wholly void and inoperative, and their 
rights and those of the bankrupt mjist now 
be determined as though that agreement nev- 
er had an existence. It follows from this 
that their entire claim against the bankrupt, 
under the bond, having been more than thir- 
ty days over-due, their proceedings to collect 
it were fully authorized by the agreements 
between them, and neither the banlcrupt nor 
his assignee could rightfully claim a stay of 
proceedings without the payment of the en- 
tire claim. This disposes of the first ques- 
tion. 

The second question is more easily an- 
swered, as I do not find in the evidence a 
single fact or allegation that justifies me in 
discussing it. Upon the part of Grubb & Co. 
a very different question is raised and very 
earnestly " urged. A deputy sheriff of Al- 
legheny county was called, and testified that 
had the sherife sold on his writ without delay 
and realized $14,000, the costs would have 
been $206.93, not including attorney's com- 
missions. The point is made that out of the 
gross sum realized by the assignee no more 
costs can be deducted than would have been 
incurred by a sheriff's sale. There is no 
sound reason alleged why this point should 
be sustained, and I can see none. It does 
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not appear, nor is it even alleged, that the 
sheriff could have realized $14,000 out of the 
property; could that be made to appear, the 
point would have more in it. Sheriff's sales 
are forced public sales to the highest bidder. 
At such sales it is notorious that but few 
persons are present^ owing to the very limit- 
ed notice a sheriff is required by law to 
give. In this matter, however, the court by 
its order authorized the assignee to sell the 
goods at private sale. Of course, such an 
order would not have been made had not 
the court been satisfied that a much larger 
amount would be realized than by a forced 
public sale. A private sale involves heavier 
expenses for rent, clerks, advertising, cir- 
culars and many other purposes; and such 
expenses must of course be paid. It would 
not be just to charge the general fund, if 
there were one with them, and allow the 
greatly ina-eased amount realized to go in 
full to the secured creditor. The universal 
rule is that every fund must be charged 
with the expenses properly incurred in pro- 
ducing it. In this matter there is no ex- 
ception to any particular item charged by the 
assignee as expenses, and I am at liberty to 
consider them as proper, and the amounts 
as reasonable. I have of course examined 
the account carefully; and while there was 
no testimony given to explain the reason for 
every item, I could not fail to observe that 
the principal expenditures were- for rent and 
clerk hke; and that of the rent, $2,373.19 
was paid under an order of court, and in- 
cluded rent due at the time Grubb & Co.'s 
execution was issued, and would conse- 
quently be paid in preference to the execu- 
tion creditor. But I con^der this point set- 
tled by the order of court authorizing the 
private sales. In making the order, the court 
was undoubtedly governed by the fact, that- 
a larger sum would be realized by such a 
sale, or no such order would have been 
made. I do not know, nor does it alter the 
question whether the order was made by the 
consent or in opposition to the wishes of the 
creditors. If made with their consent, of 
course it does not stand in their mouths now 
to object to the expenses; and if made in 
opposition to their wishes, they had their 
remedy by a bill of review to the circuit 
court. As long as the assignee acted in ac- 
cordance with the order of court,— and of 
that there is no question,— the creditors are 
bound by his expenditures, unless they are 
improper and unreasonable. They enjoy the 
advantage of the increased results, and can- 
not avoid bearing the increased expenses. 
It would be inequitable and imjust to allow 
them ull the advantages and compel the 
general fund to pay the expenses fairly in- 
curred in realizing them. 
' A more diflSeult question yet reiliains to 
be considered. The assignee's accoimt shows 
that his gross receipts at private sale amount 
ed to $9,840.78, and his expenditures to.$4,- 
298.98, leaving a balance of $o,q&.SO, -to 
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which he adds the proceeds of his public 
sale, $3,653.79, making a total of §9,195.59. 
He claims credit for his commissions and 
compensation $562.54, leaving in his hand a 
balance of $8,633.05. This is the result of 
the sales at the bankrupt's place of business. 
The account also shows that he received from 
the sale of goods in the United States bond- 
ed warehouse $1,089.90, and two other items 
of property, $25.00, making a total of $1,- 
114.90. He claims credit for his commis- 
sions and compensation $12.34, leaving a bal- 
ance of $1,102.56, Grubb & Co. contended 
that their execution was a lien upon the 
goods in the bonded warehouse as fully as 
upon the goods in the bankrupt's store. The 
assignee resists this position, and claims that, 
as the goods were in the possession of the 
United States, they were not subject to the 
lien of this execution. It is true that a 
sherifif may levy upon and sell the interest 
of a debtor in personal property, though the 
immediate possession and the right to it be 
in another. Srodes v. Caven, 3 Watts, 258; 
Welsh V. Bell, 32 Pa. St. 12; Meyers v. Prent- 
zell, 33 Pa. St 483. Where the United States 
marshal has levied on the defendant's goods 
to an amount more than sufficient to pay 
the executions in his hands, an execution will 
bind the surplus in the hands of the mar- 
shal. Bayard v. Bayard [Case No. 1,129]. 
These are the authorities cited to support the 
claim, but they do not reach the vital ques- 
tion involved. This is a case in which the 
sovereign had the custody of the goods and 
until the actual payment of the duties, even 
the bankrupt himself could not claim their 
delivery to him. The authorities first cited 
refer to persons, and not to the sovereign, 
who is not bound ev^i by legislative acts, 
unless specially named. In the last authori- 
ty cited, the reason of the decision is appar- 
ent. The marshal had levied and sold under 
one writ, and realized a balance after paying 
the debt and costs, and subsequently a 
second writ against the same defendant was 
placed in his hands; but between the first 
and second writ an execution against the 
same defendant was placed in the hands of 
the sheriff of the county. The contest was 
between the two execution creditors, and the 
right of the sheriff to the fund was recogniz- 
ed on the ground that the marshal was justi- 
fied in levying upon so much property only 
as would satisfy the writ, and that the bal- 
ance remaining in his hands was not prop- 
erly in his possession, but belonged to the 
debtor, and was subject to the writ in the 
sheriff's hands. The United States marshal, 
howevei-, is not the United States, and his 
custody of that fund was not the custody 
of the United States. In this case, on the 
contrary, the custody of the revenue of- 
ficer is that of the United States. 

I have not been able, after a very diligent 
search, to find any authority upon the express 
point raised, but Harris v. Dennie, 3 Pet. [28 
U. S.] 292, seems to me sufficiently clear to 



decide it Dennie, deputy sheriff of Suffolk 
county, Mass., attached twenty-three cases of 
silk for a debt due by importers and owners, 
he offering at the time to give security to 
the collector for the payment of the duties. 
Seventeen days afterwards, the goods being 
in the customhouse stores, the storekeeper ex- 
ecuted an agi*eement, in which he said: "I 
hold the above-described twenty-three cases 
of silk subject to the order of James Dennie, 
Esq., deputy sheriff." Harris was the Unit- 
ed States marshal for the district, and at- 
tached and took the goods on several writs 
in favor of the United States, founded on 
bonds given by the owners, amounting to a 
sum much larger than the value of the mer- 
chandise on which duties were due and un- 
paid when the goods arrived. Dennie brought 
trover against Harris. In the opinion of the 
court it was said: "The other point is one of 
far more importance, and in our opinion, de- 
serves a serious consideration. If, consist- 
ently with the laws of the United States, 
goods, in the predicament of the present, were 
not liable to any attachment by a state offi- 
cer, it is very clear that the present suit could 
not be sustained, and that judgment ought 
to have been given upon the special verdict 
in favor of the original defendant And in 
our opinion, these goods were not liable to 
such an attachment In examining the reve- 
nue collection act of 1799, c. 128 [1 Story's 
Laws, 573, 1 Stat 627, c. 22], it will be found 
that numerous provisions have been solicit- 
ously introduced, in order to prevent any un- 
livery, or removal of any goods imported 
from any foreign port in any vessel arriving 
in the United States, until after a permit shall 
have been obtained, from the proper officer 
of the customs for that purpose. These pro- 
visions iiot only apply to vessels which have 
already arrived in port, but to those which 
are within four leagues of the coast of the 
United States. The sections of the act from 
the twenty-seventh to the fifty-eighth are in 
a great measure addressed to this subject. 
From the moment of their arrival in port, the 
goods are, in legal contemplation, in the cus- 
tody of the United States; and every proceed- 
ing which interferes with, or obstructs or con- 
trols that custody, is a virtual violation of 
the provisions of the act Now, an attach- 
ment of such goods by a state officer presup- 
poses a right to take the possession and cus- 
tody of those goods, and to make such pos- 
session and custody exclusive. If the officer 
attaches upon a mesne process, he has a right 
to hold the possession to answer the exigen- 
cies of the process. If he attaches upon an 
execution, he is bound to sell or may sell the 
goods within a limited period, and thus vir- 
tually displace the custody of the United 
States. The act of congress recognizes no such 
authority, and admits of no such exercise of 
right No person but the owner or consignee 
or, in his absence or sickness, his agent or 
factor in his name, is entitled to enter the 
goods at the customhouse, or give bond for 
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the duties, or pay the duties. Sections 36, 62. 
Upon the entry, the original invoices are to 
be produced and sworn to; and the whole ob- 
jects of the act would he defeated by allow- 
ing a mere stranger to make the entry, or 
talje the oath prescribed on the entry. The 
sherifiE is in no just or legal sense the owner 
or consignee (and he must, to have the benefit 
of the act, be the original consignee); or the 
agent or factor of the owner or consignee. 
He is a mere stranger acting in invitum. He 
cannot then enter the goods, or claim a right 
to pay the duties, or procure a permit to 
unlade them; for such permit is allowed in 
favor only of the party making the entry, and 
paying or giving bond for the duties. Sec- 
tions 49, 50. If, within the mimber of days 
allowed by law for imlading the cargo, the 
duties are not paid or secured, the goods are 
required to be placed in the government 
stores, under the custody and possession of 
the government oflBlcers. And -at the expira- 
tion of nine months, the goods so stored are 
to be sold, if the duties thereon have not been 
previously paid or secured. Section 56. 

The only difference between that and the 
case in hand is, that in this it is attempted to 
bind the interest of Johnston in the goods 
after the payment of the duties; but the dif- 
ference is more apparent than real, for in 
that case the deputy sheriff tendered secmity 
for the payment of the duties, and if the pay- 
ment of the duties was all the United States 
had a right to demand, it would seem that 
the sheriff was entitled to the possession of 
the goods. But there was something more 
required. The owner and consignee, or his 
agent and factor, in his name and for him, 
was and still is required by the law to make 
the entry, give bond or pay the duties. No 
one else can do it . It was there expressly 
decided that the sheriff could not do it, being 
a sti-anger, acting in invitum. If that be so, 
how could the sheriff's vendee do it? If the 
sheriff in this case had been allowed to pro- 
ceed and had sold the bankrupt's interest in 
these goods, what would the purchaser have 
taken? As he would not be allowed to give 
a bond or pay the duties, he certainly would 
not have been able to obtain possession. 

It would not be difficult to assign reasons 
why the claim contended for should not be 
allowed. Were it true that a vendee at such 
a sale would be entitled to pay the duties and 
obtain possession of the goods, it is apparent 
that the United States would be put to the 
annoyance and oftentimes perplexity of as- 
certaining, the identity not only of the con- 
signee but also of the vendee, and that the 
person whose interest was sold was in point 
of fact the owner of the goods. Certainly 
such a result cannot be permitted. Again, if 
the goods were sold by the United States for 
the payment of duties, how could the sheriff's 
vendee compel the payment to him of the bal- 
ance realized by the sale? The United States 
cannot be made a garnishee, and as an exe- 
cution attachment would not lie, I am unable 
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to see how, in any manner, the goods or the 
owner's interest in them can be realized by 
an execution, Without further elaboration of 
the subject, I conclude that the goods in the 
government warehouse were not boimd by the 
lien of the execution of Grubb & Go. 

From the report attached to the assignee's 
account, it appears that Alexander King, the 
owner of the building occupied by the bank- 
rupt, claims the sum of §270.83 for rent for 
the month of aiarch, 1877. No formal claim 
has been presented by Mr. King, nor has a 
formal appearance been entered on his behalf, 
although his counsel called at my office in 
reference to the matter. I deem it proper, 
however, to pass upon the claim as though 
formally presented. The assignee is allowed 
to retain possession of the premises occupied 
by the bankrupt, for a reasonable time for 
the purpose of disposing of the assets, and it 
is the practice in this district to allow com- 
pensation to the owner in the nature of stor- 
age, rather than as rent. There must be 
more than that to amount to an acceptance 
of the lease by the assignee, and nothing more 
has been alleged here. The owner has been 
paid in full for all the time the assignee re- 
tained possession of the premises, at the full 
i-ate of the lease; the account showing that 
$2,914.86 has been paid to him. In no case 
within my Imowledge has the landlord been 
allowed his rent for any time beyond that in 
which the assignee retained possession of the 
premises. I cannot, therefore, make any ap- 
propriation to the claim. 
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Circuit Court, W. D. Virginia, Pall Term, 1879. 

Accommodation Paper— Collatehai* Secobitt — 

Adthority op Nationai, Baxk to 

Lesd Its Credit. 

1. Where a party knowingly takes as col- 
lateral security drafts of a national bank drawn 
for the accommodation of a customer, he cannot 
recover in a suit against the bank in the hands of 
a receiver. 

2. A national bank has no authority to lend 
its credit on personal security. 

In assumpsit 

William A, Fisher, for plaintiff. 
Charles Case, for defendant 

BOND, Circuit Judge. This cause having 
been submitted to the court by writing duly 

1 pJeported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
14 Am. Law Rev. 86, contains only a partial re- 
port.] 
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executed and filed, waiving the intervention 
of a jury, as well upon the facts as upon 
the law, and having been argued by coun- 
sel, the court doth find the facts to be as 
follows: 

Johnston Brothers & Co., the plaintiffs, 
claim to recover against the defendant, the 
Charlottesville National Bank, upon five bills 
of exchange in their declaration mentioned. 
The partners constituting the firm of John- 
ston Brothers & Co. are citizens of the state 
of Maryland, and are bankers in the city 
of Baltimore. The defendant bank was, on 
the 16th of April, 1875, a banking associa- 
tion and body corporate carrying on the 
business of banking at Charlottesville in the 
state of Virginia, under the provisions of the 
act of congress known as the "National 
Bank Act" [13 Stat. .99]. N. H. Massie was 
a director and president of the defendant 
bank. B, C. Flanagan, of the firm of B. C, 
Flanagan &, Son, was also a director, and 
W. W. Flanagan, also of that firm, was a 
director and cashier of the bank. Each con- 
tinued his official relations to the bank un- 
til its failure, which occurred about the 28th 
of October, 1875, when the bank went into 
the hands of a receiver, in whose hands it 
now remains. Prior to the 13th day of 
April, 1875, the bank had, at sundry times, 
discounted paper for the Flanagans to an 
amount aggregating more than §50,000, 
which paper at the date first above mention- 
ed had not matured, but much of this pa- 
per had been re-discounted for the use of 
the Bank of Charlottesville by other banks 
in New York and Baltimore. Flanagan & 
Son were in straitened circumstances on the 
13th day of April, 1875, and, though in pos- 
session of sundry and numerous bills re- 
ceivable, they were drawn payable upon 
such long time that they were available only 
as collaterals, and not for the purpose of 
present discount in bank. They also had 
certain bonds designated as "Jordan Alum 
Springs" bonds. The Flanagans applied to 
the defendant bank for a loan of ?25,000, but 
the bank declined to make such loan, be- 
cause it was out of funds to do so. On the 
13th April, 1875, Flanagan & Son applied 
to the plaintifie for a loan of ?25,000, stating 
they might have got it from the defendant 
bank, but it was not in funds. The .plain- 
tiffs required them to submit their proposi- 
tion in writing, which they did in the words 
following: 

"We propose to borrow $25,000 until next 
fall, say November 20th, and to pledge as 
collateral for same, say $30,000 bills receiv- 
able, §25,000 Jordan Alum Springs ten per 
cent bonds. The bills receivable above are 
given to us for guano and provisions fur- 
nished merchants by us, and in many eases 
are secured to us by a pledge as collateral 
of planter liens, and indorsed by Flana- 
gan, Abell & Co. The Springs bonds are se- 
cured by a first mortgage on all the prop- 
erty, both real and personal. The cost of 



said property is ?150,000, and the amount 
of the mortgage is ?60,000. The bonds bear 
ten per cent J. Kan. Tucker and John B. 
Minor are trustees, and the mortgage can 
be foreclosed on failure to pay interest. 
We will give our note for same and interest, 
but will wish any notes which are held as 
collateral and maturing before maturity of 
above loan to be credited on same, with re- 
bate of interest As an alternative, if pre- 
ferred by you, we believe, by depositing 
the Springs bonds with the Charlotte&vilie 
National Bank, we can give its indorsement. 
It is proper, however, to state the proposi- 
tion is contingent on the bank's willingness 
to indorse, which has not been submitted to 
the directors thereof." 

The plaintiffs then took the written prop- 
osition under advisement, promising to give 
notice of its acceptance or non-acceptance 
in due time and, accordingly, on the 14th 
April, 1875, the plaintiffs addressed to Flana- 
gan & Son the following letter: 

"Baltimore, April 14th, 1875. Messrs. B. 
C. Flanagan & Son, Charlottesville, Va.— 
Dear Sirs: In reply to the memorandum 
handed us yesterday, we have to say, that 
we will advance you twenty thousand dol- 
lars on the following collaterals: Forty thou- 
sand dollars of bills receivable from new 
and fresh sales of this season (no renewals 
of old paper to be included), and four drafts 
of five thousand dollars each of the Char- 
lottesville National Bank on the Citizens' 
National Bank of this city, payable on the 
30th of November next, 'acceptance waived,' 
said drafts to be received by us in lieu of 
the Jordan Alum Springs bonds, which are 
to be deposited by you with the bank as 
security for these drafts as above. You foi*- 
got to mention in your memorandum the rate 
of interest and commissions you were willing 
to pay. If this be made satisfactory, we 
will make the advance as herein stated. 
Perhaps you had better come down in person 
to conclude the arrangement. Respectfully, 
Johnston Brothers & Co." 

Upon receipt of this letter, on the 16th day 
of April, 1875, B. 0. Flanagan requested 
Massie, the president of Charlottesville 
Bank to sign and issue drafts, that they 
might use them as collateral security, in 
part, for the loan from plaintiffs, with which 
request Massie, the president, on the 16th 
of April, 1875, complied, without submitting 
the matter at any time to the board of di- 
rectors of the bank; but he required that 
Flanagan & Son should submit to him a 
written proposition for the loan, which they 
did in the following words: 

"To N. H. Massie, President Charlottes- 
ville National Bank: We are greatly in 
want of certain accommodations to extend 
some liabilities of our firm until next au- 
tumn, and, if we can procure them through 
the aid of this bank, will be enabled then to 
meet them without, we are persuaded, any 
doubt, and are able to cover the amount by 
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collateral security in the shape of good busi- 
ness paper not maturing early enough for 
our present purposes, but of unquestionable 
solvency and reliability. It is, of course, 
not worth our while to say to you that our 
liability in many different ways to the bank, 
incurred through a course of years in the 
two banks before their consolidation, partly 
as principal and partly as indorser, we being 
ourselves individually the owner of a very 
large part of the stock of both banks, is of 
such an amount that even the most tem- 
porary disaster to us would seriously incon- 
venience the present bank, even to use no 
stronger language. What we ask now is 
aid to the extent of five drafts extending till 
November, amounting in the aggregate to 
twenty-five thousand dollars." 
' Having obtained the bills of exchange, Flan- 
agan & Sons, on the 17th of April, called on 
the plaintifiCsat Baltimore, and obtained from 
them the loan of ?25,000, giving the plain- 
tiffs their promissory note, payable on the 
30th of November then next, for the amount 
of the loan, and interest added, at the rate 
of eighteen per centum per annum, amount- 
ing to the sum of $27,912.50; and as collat- 
eral security indorsed and delivered to the 
plaintiffs said five bills of exchange, and 
transferred bills receivable to the amount of 
$26,106.24, which last amount they inereused 
to $46,000 in a month thereafter. The plain- 
tiffs were aware at the time they received 
them that at the time of drawing those bills 
the bank had no funds with which to 
make discounts, and that, however obtained 
from Massie, they were to be used by Flan- 
agan & Son as collateral security for the 
loan made by them. The plaintiffs were not 
aware of the arrangements made with Mas- 
sie by Flanagan & Son to obtain the five 
bills, except so far as is above stated, and 
by the correspondence between Flanagan 
and the plaintiffs, and in the application of 
the 13th April, 1875, made by Flanagan & 
Son for a loan. On the 16th day of April, 
1875, the Citizens' National Bank of Balti- 
more, upon which the five drafts were 
drawn, was and had been the correspondent 
bank and reserve redemption agent of the 
Charlottesville National Bank, keeping two 
accounts with it: one general account as its 
correspondent, and another account exclu- 
sively pertaining to its redemption agency; 
and the reserve fund of the Charlottesville 
Bank remaining in the Citizens' Bank. On 
the 16th of April, the date of the drafts, 
there was to the credit of the Charlottesville 
Bank in' the Citizens' Bank, on its reserve 
account, a balance of $15,000, but at the 
same time the Charlottesville Bank owed 
the Citizens' Bank upon general account, 
$14,088.84, which indebtedness was increas- 
ed on the 17th of April, 1875, to $15,337.35; 
the reserve account remaining as it was. 

The bills of exchange were drawn by the 
Bank of Charlottesville on the Citizens' Na- 
tional Bank of Baltimore, each payable to 
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the order of B. 0. Flanagan & Son, the first 
payable on the 20th of November, "fixed"; 
the second and third were drawn payable on 
the 25th and 30th days of November, "fixed"; 
and the fourth and fifth were drawn -pay- 
able on the *6th and 10th days of Dec, 
"fixed"; and each of said bills was drawn 
and expressed, "acceptance waived." The 
word "fixed" in said bills means without 
grace. Neither of the bills was paid at 
maturity, though presented, and due notice 
of protest was sent to drawer and indorser. 
When the money was obtained from the 
plaintiffs by the Flanagans, it was deposited 
in the Bank of Charlottesville subject to the 
order of Flanagan & Son. Neither of said 
bills was drawn against money actually on 
deposit to the credit of the Bank of Char- 
lottesville in the Citizens' Bank, nor upon 
any money thereafter to* become due from 
the Citizens' Bank to the Bank of Char- 
lottesville, upon the maturity of said bills. 
It was expected by the plaintiffs and the 
Charlottesville Bank and Flanagan & Son 
that the latter would protect the drawer 
from any liability upon the bill by paying 
their note, given to the plaintiffs, as above 
stated, when the same matured. And the 
court finds, further, that it is not in the or- 
dinary course of business, or usual with na- 
tional banks, to draw time bills of ex- 
change upon each other without grace, ac- 
ceptance waived. And the court finds as 
matter of law that upon these facts the is- 
suing of the bills of exchange in question 
was not a discount, because the Bank of 
Charlottesville had no funds with which to 
discount paper presented for discount, but 
that it was merely a loan of the bank's 
credit to Flanagan & Son. And it further 
finds that the plaintiffs, knowing the said 
drafts or bills of exchange were issued to 
the Flanagans as collateral security, and 
that they were drawn for that purpose, it 
makes no difference whether the same were 
given to Flanagan & Son for a note de- 
posited by them with the bank at the time, 
secured by the collateral security, or not; 
the said drafts were but the accommodation 
paper of the Bank of Charlottesville, and 
as such were void in the hands of the plain- 
tiffs, who took them with such knowledge 
of their character. And the judgment is 
given for the defendant with his costs. 
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Case Ifo. 7,4S6. 

JOHNSTON T. VANDYKB. 

[6 McLean, 422.] i 

Circuit Court, D. Michigan. Juqe Term, 1835. 

DowBH — CoMaiOK Law — ^Force of— Settin& Off. 

L The common law of England, except so far 
as modified by statute, was the law of property 
in the late territory of Michigan. 

2. At common law the widow was entitled to 
dower in all lands of which her husband was 
seized at any time during coverture. 

3. A and B were married in the territory of 
Michigan in 1810. A was seized of certain real 
estate in 1816, which he sold and moved out of 
the territory, and continued a non-resident until 
his death in 1850. In 1846 the state of Michi- 
gan restricted, by statute, the right of dower to 
lands of which the husband, died, seized; but 
providing expressly, that no right which had al- 
ready attached or vested, should be affected 
thereby. Hdd, that the right of dower was an 
inchoate right during coverture, only made con- 
summate by the death of the husband, and was 
embraced within the saving clause of the re- 
strictive statute. 

[Cited in Noel v. Ewing. 9 Ind. 56; Bennett 
V. Harms, 51 Wis. 257, 8 N. W. 222; 
Blevins v. Smith, 104 Mo. 597, 16 S. W. 
213.] 

4. The dower to be set off, must include all 
casual and natural enhancement from circum- 
stances, and excluding all improvement actually 
made by the tenant 

5. The mode indicated by the statute of the 
state as a judicial process for setting off dower, 
will be pursued in the United States court. 

[Cited in Ex parte McNiel, 13 Wall. (80 U. 
S.) 243.] 

[Cited in Greiner v. Klein, 28 Mich. 15.] 

[This was an action by Phillis Johnston, 
widow of George Johnston, against James A. 
Vandyke.] 

Campbell & O'Flynn, for plaintiff. 
Prazer & Emmons, for defendant. 

Before McLEAN, Circuit Justice, and WIL- 
KINS, District Judge. 

WILKINS, District Judge. A special ver- 
dict was rendered in this case, finding that 
the George Johnston, mentioned in the decla- 
ration, was married to the plaintiff in the 
year 1810; that about that time they resided 
on the premises in question; that the hus- 
band was seized of the same on the 24th of 
Sept, 1816, and from that time continued so 
seized until the 28th of Oct., 1816, when he 
sold, and conveyed the same to one Stephen 
Mack, and that the defendant now owns and 
holds the same by mesne conveyances from 
said Mack. The verdict furthermore finds 
that the said Johnston and his wife removed 
and settled in the territory, and now state of, 
Wisconsin, in the year 1820, where they con- 
tinued to reside until the year 1850, at whieli 
time the said George Johnston, the husband, 
died, and that the plaintiff removed to this 
state in the fall of 1853, subsequent to the 
institution of this suit. The verdict further 

1 [Reported by Hon. John McLean, Circuit 
Jjistice?) 



finds that the premises described were in Oc- 
tober, 1816— the time of alienation— worth 
the sum of $1,800, and embracing the im- 
provements since made, are now worth the 
sum of $40,000; that the improvements made 
are worth $8,000; that dower -was demanded 
on the 31st of March, 1851, and in May, 
1852, according to the allegations in the dec- 
laraition. Upon this verdict, the plaintiff 
now moves that judgment be entered in her 
favor, assigning her dower in the premises 
demanded, and declaring tbe defendant 
guilty of withholding the same: and that 
the court appoint three disinterested and re- 
spectable freeholders commissioners for the 
purpose of making the admeasurement of 
the dower of the plaintiff, out of the lands 
described in the record, according to the pro- 
visions of the fifty-fifth section, of part 3, 
tit 3, and chapter 2 of the Revised Statutes 
of the state of Michigan of 1838, p. 479; and 
that, in making such admeasurement, the 
said commissioners be directed to admeasure 
the same to the plaintiff, irrespective of any 
Improvements made by the defendant, and 
allowing to the widow all advances In the 
value of the said premises arising from ex- 
treme circumstances since the alienation. 

In resisting this motion, two objections are 
urged: 1st That the plaintiff, when this ac- 
tion was brought, was a pon-resident widow; 
and, therefore, not entitled to recover dower, 
her husband not being seized of the same at 
the time of his death. 2d. That, conceding 
the existence of her right, jet her dower is 
to be set off according to the value of the 
premises when they "were aliened" by her 
husband, according to the provisions of the 
Revised Statutes of Michigan of 1846. 

1. The Revised Statutes of Michigan of 
1846, tit 14, c. 66, pp. 267, 270, in relation to 
estates in dower and estates by the courtesy, 
provides: 

"Section 1. That the widow of every de- 
ceased person, shall be entitled to dower, or 
the use during her natural life, of one-third 
part of all the lands whereof her husband 
was seized of an estate of inheritance at any 
time during the marriage, unless she is law- 
fully barred thereof"— and by section 21: 
"That, a woman being an alien, shall not on 
that account be barred of her dower; and 
any woman residing out of the state, shall 
be entitled to dower of the lands of her de- 
ceased husband, lying in this state, of wliicb 
her husband died seized, and the same may 
be assigned to her or recovered by her, in 
like manner, as if she and her deceased hus- 
band had been residents within the state at 
the time of his death." These provisions are 
not in conflict They are parts of the same 
statute; and, while the first section is gen- 
eral, recognizing the right of "the widow of 
every deceased person," whether resident or 
non-resident, to dower of all lands whereof 
her husband was seized during marriage; 
the 21st section cannot be fairly construed 
as restrictive of or limiting such right to 
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any particular class of widows, or to a cer- | 
tain classification of lands. For this section 
(the 21st) must be considered in connection 
with the eight preceding sections, and as 
especiaUy descriptive of those who shaU not 
be barred of dower. The statute declares 
elsewhere that dower may be barred by vol- 
untary conveyance or jointure, and then, in 
this section further enacts, that an alien, "on 
that account shall not be barred;" and, that 
a non-resident widow shall have dower as- 
signed her, of the lands of which her hus- 
band died seized, in lite manner, as if she 
had been a resident within the state at the 
time of her husband's decease. But the stat- 
ute no where creates, as to the right of the 
widow, a distinction between lands aliened 
during the life-time of the husband, and 
lands of which he died seized: her right of 
dower, as to both the one and the other be- 
ing clearly embraced within the general pro- 
visions of the statute. The 21st section cer- 
tainly does not confine the alien widow to 
such limitation; and it is not to be reason- 
ably inferred as the intention of the legisla- 
ture, by the terms employed, to favor in this 
respect, the resident alien, more than the 
non-resident citizen. Wherefore should the 
legislature establish a distinction between 
the resident and the non-resident, which in 
the same section is repudiated as between 
the alien and the resident? But, as provi- 
sion is made in the 8th section, that, "When 
a widow is entitled to dower in lands, of 
which her husband died seized, and when 
her right of dower is not disputed, that she 
may have it assigned to her, in whatever 
counties the lands may lie by judge of pro- 
bate of the county in which the estate is set- 
tled:" it would seem that this 21st section 
was alone intended to extend to the non- 
resident and alien widows, the same privi- 
lege with the resident, of having dower as- 
signed and recovered, and not to deprive her 
of a right conferred by the contract of mar- 
riage, and not subsequently barred by any 
act on her part It is true, that the statute 
speats of "a married woman, residing with- 
in the state barring her dower by deed of 
conveyance" according to a specified form; 
and "a woman" without defining her resi- 
dence, accepting a jointure before marriage 
in lieu of dower; and "a woman residing out 
of the state, having dower assigned," and al- 
so of "lands of which the husband died 
seized," and lands held "during marriage;" 
but, it is not perceived how this difference of 
phraseology, in the connection in which the 
same is employed, marks any distinction 
with reference to whom the right of dower 
pertains, or, as to the estate to which it shall 
apply. The legislature never intended that 
a non-resident widow, whose husband, dur- 
ing coverture, was seized of lands, and who 
sold the same without her consent, as re- 
quired by the 13th section, should be barred 
of her right -of dower, merely by the fact of 
her non-residence at the time of her hus- 



band's decease. If such was the intention, 
it would make the existence of the right of 
every married woman to dower in her hus- 
band's lands, contingent upon his continued 
residence within the territorial limits of the 
state, defeat the beneficent policy of the law, 
by enabling him at all times capriciously to 
bar the wife's dower by a removal, and con- 
sequently make this sacred right of the wid- 
ow dependent upon his will. This would be 
inconsistent with the other provisions of the 
statute, which most carefuUy protect the in- 
terest of the wife, whether resident or non- 
resident, and requires that where she joins 
in any conveyance of lands by her husband, 
the acknowledgment of the act shall be be- 
fore some public functionary— under certain 
prescribed solemnities, and with the evi- 
dence of the act being voluntary and without 
the coercion of the husband. This statute, 
then, in providing that "any woman residing 
out of the state shall be entitled to dower in 
the lands of which her husband died seized, 
and that the same may be assigned her as if 
she had been resident within the state," is 
not considered as restrictive of the right of 
a non-resident widow in the recovery of dow- 
er, or, as inhibiting the same as to lands 
sold during coverture. 

But giving the construction contended for 
by the defendant's coimsel, and holding that 
a non-resident, under the statute, is only 
entitied to dower in land of which her hus- 
band died seized— the facts presented by the 
verdict, are such as render this statute in- 
applicable. The marriage occurred in 1810, 
seizen and alienation in 1816; the death of 
the husband in 1850. .By the common law 
of England, the widow was entitied to be 
endowed of all lands and tenements, of 
which her husband was seized in fee simple 
or fee-tail at any time during coverture, and 
if the seizen was in the husband but for a 
single moment, the right of dower attach- 
ed. Gro. Bliz. 503; Co. Litt 31. No stat- 
utory provision of the late territory of Mich- 
igan contravened this rule of property, and 
the Revised Statutes of the state of 1838 
and 1846, expressly declare that every wo- 
man shall be entitied to her dower, as at 
common law. The ordinance of 1787 saves 
in all cases to the widow of an intestate 
the 3d part of the real estate for life, and 
declares "that the law relative to dower 
shall remain in full force, imtil altered by 
the legislature." As the law treats marriage 
in no other light than as a civil contract, 
between parties able and willing to con- 
tract, and although the husband and the 
wife are as one person as to many legal 
consequences of their union, yet, the latter 
is at the time of the contract, vested with 
a personal individual interest in her hus- 
band's real estate, which the law shields 
and protects for her exclusive benefit This 
right is always implied, and in many ec- 
clesiastical nuptial celebrations, it is ex- 
pressed "in totis verbis;" "of aU my worldly 
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estate, I thee endow," cannot be consider- 
ed as mere Tvords of ceremony without sub- 
stantial meaning. It is a right inchoate 
then at the time of marriage, suspended 
during coverture, yet untransferable with- 
out her consent, attaching to the realty as 
a valid title of an estate for life, on the 
death of the husband, and can only be bar^ 
red by her own act, and not hy subsequent 
, legislative provisions. But the act of 1846 
was not designed to operate retrospectively. 
Such a construction is apparent from its 
terms. The future tense is used throughout, 
wherever the right in the process to secure 
it, is indicated. The phrases "shall be en- 
titled,"— "shall purchase lands during cov- 
erture,"— "shall be entitled to an election," 
&c., and phraseology of like prospective im- 
port, are the terms employed. And where 
there is no positive enactment, or, a clear, 
unavoidable inference of a reti'ospeetive in- 
tention, as in this statute of 1846; the rule 
of interpretation is adverse to a retroactive 
operation, especially where civil rights will 
be thereby affected. Such the doctrine of 
Dash V. Van Kleeck, 7 Johns. 477; Given 
V. llarr, 27 Me. 212; White v. White, 5 
Barb. 474; Mundy v. Munroe, JIan. [1 ilich.] 
09; Sayre v. Wisner, 8 Wend. 661. Not a 
word in this statute applies to the past or 
affects in any way the right of dower, pre- 
viously vested; and the repealing clause, 
at the close of the volume, expressly protects 
evel-y right which had accrued antecedent 
to the adoption of this revised code of 1846. 
But had such been the obvious intention, the 
law would have been invalid; for this right 
of dower vests in the woman, whenever 
marriage and seizure combine. On this prin- 
ciple, and to avoid dower, must the woman 
join in the conveyance by her husband, and 
her joint execution of the deed as a vol- 
untary act be made manifest on the instru- 
ment itself. If such a right was not a vest- 
ed right, wherefore the necessity of the 
provisions in regard to barring dower? The 
wife's execution of the deed, separate and 
apart from her husband is for some purpose; 
it does, or does not transfer a right. If the 
latter, the act is an useless form; if the 
former, then the right was vested in her 
during coverture. 1 Greenl. Cruise, 198; 
Kelly V. Harrison, 2 Johns. Oas. 29; 8 Wend. 
661. In Kelly v. Harrison, the court in New 
York held, "that the right of dower was- an 
inchoate right, and deemed so sacred, that 
no revolution or change of government could 
affect it" From 1810, the period of her mar- 
riage, to 1816, when the estate was sold by 
her husband, the plaintiff was vested with 
this inchoate right of dower, and the prop- 
erty being transferred without her consent, 
this right remained suspended until the death 
of her husband in 1850. The law of 1846 
could not, and did not design to interfere 
with a private right so vested. It is saved 
by the ordinance of 1787, and it is protected 
by the provisions of the existing statute. 
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2. But, it is contended, that by the 7th 
section of the act of 1846, the plaintiff is 
only entitled to dower, to be assigned her 
according to the value of the lands in 1816, 
when they were aliened by her husband. 
This section declares that, "when a widow 
shall be entitled to dower out of the lands, 
which shall have been aliened by the hus- 
band in his life time, and such lands shall 
have been enhanced in value after the 
alienation, such lands shall be estimated in 
setting out the widow's dower, according 
to their value at the time when they were 
so aliened." Now, whatever right was ac- 
quired by the marriage and seisin, was cer- 
tainly a right vested in the widow ante- 
cedent to the statute of 1846, and could not, 
therefore, be affected by any of its pro- 
visions. The legislature could change the 
process by which the right was ascertained, 
such as directing the mode of setting off 
dower, but could not curtail or diminish the 
right itself. The title is to a life estate in 
one-third of the lands of which the husband 
was seized. Such was the common law title. 
And such was the title vested in the plain- 
tiff in 1816. It was not a right to one- 
third of an estimated value in dollars and 
cents at any period, but an absolute right 
to the enjoyment and possession of so much 
of the real estate, according to quality, as 
should be set off by metes and bounds. 

At common law, where improvements have 
been made by the heir, or where the estate 
has been impaired in value by the heir or 
tenant, the widow is endowed according to 
the value at the time of the assignment of 
dower; because in the one case the heir 
improves with a knowledge of the widow's 
rights, and in the other, the assignment be- 
ing by metes and bounds, she must resort, 
for the damages sustained, to another form 
of action. Co. Litt 32a. But should a feoffee 
improve the land, the widow shall only be 
endowed according to the value at the time 
of the feoffment, and not according to the 
value when dower is assigned; because the 
increased value is the consequence of the 
labor and expenditure of the feoffee. What- 
ever right existed in the widow, it was in- 
choate, doiTnant and contingent during cover- 
ture, becoming only consummate on the death 
of the husband. It was a right that could 
not be realized in any form, or be applied or 
attached to the land, as long as the husband 
lived; and in case of her prior death the 
right ceased, and could never attach. It 
had then no specific appropriation when the 
property was aliened in 1816, and none at 
any subsequent period up to 1850, when the 
husband died; and she was then entitled to 
have dower set off in the premises, and not 
before. The jury find that in 1816 the 
farm was worth but $1,800; that it has been 
improved by its various proprietors to the 
amount of §8,000, and is now worth ?40,000, 
inclusive of these improvements. Had the 
husband died before the statute of 1846, and 
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the property had been so far enhanced in 
value from like improvements and the cor- 
responding advance of the country around, 
the widow's dower then attaching, would, 
under the existing law, have been one-third 
set off by metes and boxmds, exclusive of the 
improvements made by the vendees. She 
claims no more in iiiis action. And if the 
law then allowed her this, as her right of 
dower, it may well be asked can the law of 
1S46, or rather does it impair or diminish it? 
But she does claim that the assignment of 
her dower, shall be with reference to the 
enhanced value of the land, arising from the 
circumstances of the gradual advance of the 
country in population and prosperity. To 
this she is entitled. Her right pertained and 
was incidental to the tenm-e of the land. 
She never parted with her right It was 
connected and concurrent with the estate, — 
was even manifest in the chain of title, and 
as circumstances, independent of and uncon- 
trolled by the present proprietor or his vend- 
ors, increased the value of the premises, 
there is no reason why she alone of those 
having a legal interest in the same, should 
not reap her share in the common blessing. 
To assign her dower according to the value 
of the lands when aliened, would be depriv- 
ing her of the benefits in which all the in- 
habitants of the country, and especially land- 
holders, have participated; and to allow her 
the advantage of the improvements made by 
the various vendees, would be giving her a 
share in the labors of others, made, to be 
sure, with a presumed knowledge that their 
chain of title was incomplete, (and allowed at 
common law,) but inconsistent with the set- 
tlement and advance of a new country, and 
consequently not recognized in the United 
States, At common law the widow was not 
excluded from improvements of any kind, 
whether made by the heir or the vendee. This 
has been authoritatively settled by Lord Den- 
man, in Riddell v. G-winnell, 41 B. C. L. 728. 
In the United States a distinction is held in 
several of the states between improvements 
made by purchasers, and the natural rise 
in value of the property from other causes. 
In Massachusetts the widow is not exclud- 
ed from this casual advance. In Powell v. 
Monson & Brimfield Manuf'g Co. [Case No. 
11,356], Mr. Justice Story, after a full review 
of the English and American cases, declares 
that the common law never excluded the 
widow from any improvements, and that, in 
the United States, she is only excluded from 
improvements actually made by the tenant 
or purchaser. This learned jurist was not 
aware, at the time he gave thi^ able review 
of the English and American law, of the 
case, in 41 E. O. L., just cited. He says, 
that "the doctrine that the widow was thus 
entitled to the value, at the time her dower 
shall be assigned her, stands upon solid 
principles and the general analogies of the 
law. If the land has, in the intermediate 
period between alienation and assignment. 
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risen in value, the widow must receive the 
benefit; for, if it had depreciated, she must 
sustain the loss. Her title is consummate 
by her husband's death, and that title is, 
in the language of Lord Coke, 'to the 
quantity of the land, viz: one-thu:d part.' " 
This case may well be considered the lead- 
ing Amei-ican case. In it, the judge fully 
reviews all the preceding cases, and es- 
pecially considers the cases of Humphrey 
v. Phinney, 2 Johns. 484, and Hale v. James, 
6 Johns. Ch, 258, holding the contrary doc- 
trine of "the value of the land at the time -of 
the alienation." In the first case, the court 
based its opinion upon the statute of New 
York, (which, by express provision, restrain- 
ed dower to the time of alienation), intimat- 
ing at the same time, that such was the rule 
of the common law, and re-asserting the 
same views in the last case. It is only 
necessary to observe, in support of the opin- 
ion of Mr. Justice Story, that since Chancel- 
lor Kent decided Hale v. James, 6 Johns. 
Ch. 258, the court of queen's bench, in Great 
Britain, has settled the controversy as to 
what was the common law of England, in 
Bidden v. Gwinnell, and the fact that there 
is no legal process known to the common 
or to the statute law by which the value of 
improvements made is to be ascertained, 
strongly strengthens the view of the com- 
mon law rule as given in [Case No. 11,356]. 
Judge Story strongly approbates, as "high 
authority," the learned judgment of the su- 
preme court of Pennsylvania, in Thompson 
V. Morrow, 5 Serg. & R. 290, and states that, 
had that case earlier fallen imder his ob- 
servation, he would have been spared the 
laborious research he had given to the ques- 
tion. Most carefully was the point examined 
and considered by Judge Tilhman in Thomp- 
son V. Morrow; tracing the common law to 
its source, searchtag through the year books 
from 1 Edw. to Hen. VIII., and the ancient 
elementary works of Littleton and his mas- 
sive Commentator, and leaving no preceding 
American case without a full examination. 
All the New York cases already alluded to 
were revised, and the rule adjudged to be 
"that the widow must be endowed, according 
to the value of the lands, at the time her 
dower shall be assigned her, exclusive of 
the improvements made by the purchaser." 
The reasoning of the judge applies to the 
facts in this case. I repeat his language. 
He says: "Dower is' a right favored both by 
court of law and equity. A right founded on 
marriage, and marriage is so highly regarded 
as to constitute a valuable consideration for 
the settlement by jointure of property on the 
wife. Without jointure, the law gives to the 
wife, in case she survives her husband, one-third 
of his real estate seized during coverture for 
her life. It is inchoate at the marriage, and 
not consummate until the death of the hus- 
band. No act of the husband can lessen or 
defeat this right; neither can she be de- 
prived of it, but by her own voluntary act, 
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for wMch tie law makes many salutary- 
provisions to prevent fraud and coercion. 
Her dower is in the land as found wnen her 
title is complete at the death of her hushand. 
Where the husband has aliened during cover- 
ture, and the alienee has improved, in this 
country, she takes her third without esti- 
mating the improvements, and this, for two 
reasons: 1st, because, had the husband never 
aliened, the improvements might not have 
been made, and, 2d, because a contraiy ad- 
measurement would afCect the prosperity of 
the country, and discourage improvements in 
building and agriculture." Such is the clear 
language of the court in this case, and adopt- 
ed by .Judge Story. The subsequent Penn- 
sylvania case in 3 Pen. & W., does not 
conflict, but is deemed in direct aflBirmance 
of Thompson v. Morrow. With the excep- 
tion of New York and Vii-ginia, wherever 
the point has been raised, the same rule has 
been established in the other states. Ohio, 
Maine, Kentucky, Delaware, Mississippi and 
Indiana, have maintained the doctrine as 
deduced by Justice Story and Tilhman, so 
that it may be said, "that the preponder- 
ance of authority is with the rule," that the 
widow has her dower, according to the value 
of the lands, when it is assigned. 6 Ohio, 
76; 2 Har. (Del.) 336; 1 Dana, 84S; 3 Sheplev 
[15 Me.] 371; 28 Me. 509; 3 How. (Miss.) 
360; 5 Black, 406. The cases in New York, 
have already been considered in connection 
with the Pennsylvania and Massachusetts 
cases, and the case in Virginia. 4 I^igh, 
509, from its being the opinion of a divided 
court, and mainly founded upon a statute, 
and the prior decisions in New York, is not 
of sufficient authority to shake the well con- 
sidered adjudications of Powell v. Monson & 
Brimfield Manuf'g Co., and Thompson v. 
Morrow, [supra]. 

As this case is an ejectment for dower, 
and the judgment of the court is moved up- 
on the special verdict, that judgment must 
not only embrace the declaration of the 
rule, but the process by which the rule is 
to be enforced. The motion calls for judg- 
ment of dower in the premises demanded, 
and for the appointment by the court of 
commissioners to admeasure the same. This 
appointment of commissioners is but a mode 
prescribed by the law of the state, of assign- 
ing the dower as declared by the judgment 
of the court. It is properly the process of 
execution. And as a question of practice, 
must be settled by the existing rules of the 
court. By the seventieth rule, the practice 
of this court is governed by the Revised 
Statutes of 1848, in all cases where no 
special provision is made; and these statutes 
direct (section 55, p. 479) that: "If an ac- 
tion be brought to recover the dower of any 
widow, which shall not have been admeas- 
ured to her, before the commencement of 
.such action, instead of a writ of possession 
being issued, the court upon the record of 
juc'.gmjnt. and upon the motion of the plain- 
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tiff, shall appoint three disinterested free- 
holders, as commissioners to make the ad- 
measurement of dower to plaintiff, out of 
the lands described in the record. And the 
said commissioners shall proceed in like 
manner and with like obligations, as com- 
missioners appointed by a judge of probate, 
to set off dower and report their action to 
the court for confirmation, &c., suppose such 
confirmation, a writ of possession, issues, 
&c." These commissioners inspect the prem- 
ises, determine their value, and set off one- 
thu:d of the same to the widow. So much, 
then, of the special verdict, as finds the 
value of the land in 1816, and in 1850, is 
immaterial as unnecessary. The issue, for 
the jm-y, was, whether or not the plaintiff 
was entitled to dower, and their finding the 
marriage, and seizure and death of husband, 
and demand of dower, comprehended their 
entire duty. It is for the commissioners to 
admeasure the value of the premises. Such 
was the judgment in Powell v. Monson & 
Brimfield Manuf'g Co. [supra], the United 
States court, carrying into execution the 
process appointed by the statute of the 
state. In that case it was decreed, 1st That 
the widow should have her dower, exclusive 
of the increased value of the lands, arising 
from the improvements made by the alienee. 
2d. Reasonable damages for the detention of 
dower, which (in the state ) is a pro- 
ceeding indicated by statute. St. 1838, 471, 
and 477. 3d. That the plaintiff recover legal 
costs, &c., and, 4th. That commissioners be 
appointed to admeasure and report as soon 
as practicable, setting off the widow's dower 
by metes and bounds according to present 
value. 

Mel/EAN, Circuit Justice. As I do not en- 
tirely agree to some of the views presented 
by my brother judge in this case, I have 
thought proper to state, succinctly, my 
opinion. This action is brought to recover 
dower in a tract of two hundred and seven- 
teen acres of land near the city of Deti-oit. 
A patent from the government to Antoine 
Shapeto, as appears by the county records of 
deeds, was offered in evidence. This was 
objected to as not the best evidence. The 
court said, the original patent or a certified 
copy from the land office at Washington, 
was the best evidence, and that as the pat- 
ent was not required to be recorded in the 
county where the land lies, a certified copy 
of it could not be received in evidence. But 
a confirmation of the title by congress, on 
the report of commissioners, as appears from 
the 1st volume of American State Papers, 
published under an act of congress, was re- 
ceived as showing title in Shapeto. A con- 
veyance to Santabart from Shapeto, indorsed 
on the copy of the patent, was then offered 
in evidence. To this, objection was made 
for want of certainty as to the tract con- 
veyed, but the court held, that although the 
indorsement on its face was defective in not 
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describing the land, yet, by reference to the 
desci-iption of the land in the copy on which 
the indorsement was made, there was the 
requisite certainty, and the deed was ad- 
mitted in evidence. A deed from Santabart 
to Johnston, the husband of the plaintiff, 
was then given in evidence. 

The facts being submitted to the jury, it 
found the following verdict: "That the said 
George Johnston was married to the plain- 
tiff in the year 1810; that they lived on the 
farm in question for one or two years, 
about the year 1810; that said George John- 
ston was seized of the property in question 
on the 24th of September, 1816, until the 
2Sth of October, 1816: that he then sold 
and conveyed the same to Stephen Mack, 
and 'that the defendant now owns the same 
by mesne conveyances from said Mack; that 
said Johnston and wife, about the year 1820, 
removed and settled at Green Bay, then in 
the territory of Michigan, but now in the state 
ofWisconsin, where they remained until 1850, 
when said Johnston died; that the plaintiff 
removed to this state in the fall of 1853; 
that the said farm at the time of alienation 
was worth the sum of eighteen hundred dol- 
lars, and is now worth, embracing the im- 
provements made since said alienation, the 
sum of forty thousand dollars, and that said 
improvements, so made after alienation as 
aforesaid, were worth eight thousand dol- 
lars; that said dower was demanded of de- 
fendant on the 1st of May, 1831, and also 
the 31st of March, 1851, according to the al- 
legations in said declaration; and under the 
facts aforesaid, so found, the jury submits 
to the court, what judgment should be ren- 
dered on the verdict" Should the plain- 
tiff be entitled to dower, it becomes impor- 
tant to inquire to what extent she may 
claim. Does her right extend to the im- 
provements made on the land by the ptn:- 
chaser, or is she limited to the value of the 
premises at the time her husband aliened; 
or is she entitled to the increased value of 
the land, excluding all improvements, at the 
time dower was demanded? 

The decisions of the courts in the different 
states have not been uniform on this subject 
In some instances the statutes adopted may 
have influenced the decisions referred to, but 
in others the differences seem to arise from 
views of the common law, and the notions of 
policy which were entertained. In New 
York, in the case of Dorchester v. Coventry, 
11 Johns. 510, the court laid down the rule 
without qualification, that the dower of the 
widow was limited to the value 'of tiie land 
at the time of the alienation, though it had 
• risen greatly in value afterwards, exclusive 
of buildings erected thereon by the alienee. 
Tlie same doctrine was sanctioned afterwards 
in Shaw v. White, 13 Johns. 179; Walker v. 
Schuyler, 10 Wend. 480. In Tod v. Baylor, 
4 Leigh, 498, the court of appeals of Virginia 
held, that in equity as well as at law, the 
widow was to take lor dower the lands ac- 



cording to the value at the time of alienation, 
and not at the time of the assignment of dow- 
er; and that she was not entitled to any ad- 
vantage from enhancement of the value by 
improvements made by the alienee, or from 
general rise in value, or from any cause what- 
ever. Where the husband died, seized of the 
land, and the claim of the dower is made 
from the heirs, it would seem to be reasonable 
and just that the widow should have the pro- 
ceeds or possession of one-third of the prem- 
ises as improved. But where the estate by 
the deed of the husband passed into the hands 
of a purchaser, the dower cannot, in justice, 
extend to improvements made bj him; but 
the claim should embrace the enhanced value 
of the land, exclusive of improvements made 
by the occupant This increase of value 
arises from the general progress and improve- 
ment of the country, and applies to land un- 
improved. This is conformably to the prin- 
ciples of the common law, and is the rule 
adopted by the courts of most of the states. 
It appears to be the settled rule in England, 
Massachusetts, Pennsylvania, Ohio, and many 
other states. In the queen's bench, Bidden 
V. Gwmnell, 41 E. 0. L. 728; Powell v. Mon- 
son & Brimfield Manuf g Oo. [Case No. 11,- 
356] ; Thompson v. Morrow, 5 Serg. & R. 289. 
This is in accordance with the views of 
Chancellor Kent and Professor Greenleaf ; 4 
Kent. Comm. 68, and notes 1 Greenl. Cruise, 
193. The decisions in Ohio, Indiana, and oth- 
er states of the same import might be cited; 
but it is not deemed necessary. It is made *>- 
question in the case, whether the claim of 
dower is governed by the revised acts of 1838 
or 1846. If the rule of decision be foimd in 
the former act, which gives dower to the 
widow as at common law, in the lands of her 
husband, and places upon the same footing 
persons who live out of the state as those who 
live within it, there must be an amount of 
dower under the rule above stated, and this 
is claimed by the plaintiff. The 21st section 
of the act of 1846 declares, "That a woman 
being an alien, shall not, on that account, 
be barred of her dower, and any woman re- 
sidhig out of the state shall be entitled to 
dower of the lands of her dec'sd. husband, 
lying In this state, of which her husband died 
seized." The 24th and 25th sections of the 
same act define, to some extent, the dower 
rights; but if the 21st section governs the 
case, there can be no dower, as the husband 
lived in the state of Wisconsin at the time of 
his death, and was not seized of the premises 
in controversy. From the finding of the jury, 
it appears that George Johnston, the husband 
of the plaintiff, was seized of the premises 
from the 24th of September, 1816, to the 28th 
of October following, making one month and 
fotu* days; that Johnston sold the land to 
Mack, and about the year 1820, he removed 
to Green Bay, with his family, then in the 
territory of Michigan, but which was after- 
wards included in the state of Wisconsin^ 
where the husband died in 1850. 
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Two grounds are urged by the plaintiJBE's 
counsel, as showing the inapplicability of the 
act of 1846: 1st It Is said that law has not 
been adopted by any act of congress, or by 
any rule of this court. 2d. That the act of 
1846, from its language, was not intended to 
operate retrospectively, and that if such were 
the intentions of the legislature, this court 
would not give effect to it. The first objec- 
tion is answered by saying, that the 21st sec- 
tion of the act of 1846 is not a rule of piac- 
tice, but of property, and as such is obliga- 
tory on this court, without adoption. The 
34th section of the judiciary act of 1789 pro- 
vides, "That the laws of the several states, 
except where the constitution, treaties or stat- 
utes of the United States shall otherwise pro- 
vide, shall be regarded as rules of decisions in 
trials at common law in the courts of the Unit- 
ed States, in cases where they apply." The 
second objection urged, if the right arises un- 
der the 21st section, is not without difficulty. 
Dower existed under the common law, and to 
establish the right, it was necessary to show 
seizen of the husband, his marriage with the 
claimant, and his death. But almost all the 
states of the Union have regulated dower by 
statute. It is not easy to define the right of 
dower before the death of the husband. In 
his Commentaries (volume 4, p. 50), Chancel- 
lor Kent says: "Dower is a title inchoate, 
and not consummate till the death of the hus- 
band; but it is an interest which attaches on 
the land as soon as there is the concurrence 
of marriage or seizen." Marriage without 
seizen would not create this right, nor would 
seizen without marriage create it. Both 
these must concur, to give the incipient right 
to dower. But still it is not only an inchoate 
right, but contingent ' It depends upon the 
death of the husband. If he survive his wife, 
she has no right transmissible to her heirs, 
nor during the life of her husband can she 
give it any form of property, to her advan- 
tage; nor even after the death of the hus- 
band, can she convey her dower, until it shall 
be assigned to her. It is true the statute 
gives the wife an interest In the land of her 
husband, on the contingency that she shall 
survive him, and of which no act of the bus-' 
band can divest her. But still it is not, in a 
proper sense, a vested right. So long as the 
husband shall live, it is only a right in legal 
contemplation, depending upon the good con- 
duct of the wife and the death of the hus- 
band. Until the death of the husband, the 
right, if It may be called a right, is shadowy 
aiid fictitious, and, like all rights- which are 
contingent, may never become vested. The 
marriage, seizen, and the death of the hus- 
band, must concvur to create a right in the 
wife, which can be reached by any legal prin- 
ciple, for her protection. Aiid the question 
is argued, whether this right be of a charac- 
ter to place it beyond the reach of legitimate 
action. If Johnston and wife had remained 
residents of Michigan until the death of the 
husband, the wife, it is admitted, would have 



had a right of dower in the land; but thirty 
years before the death of the husband, they 
removed to a remote part of the territory, and 
which Is beyond the state of Michigan, and 
for many years has been witiiin the territory 
or state of Wisconsin. The 21st section of 
the act of 1846 so far modified the right of 
dower as to limit it to lands of those who 
live out of the state of Michigan, and who 
own lands within it, so as to require seizen 
in the husband at the time of his death. No 
objection is made to this law in . regard to 
subsequent rights of dower, but it is earnestly 
contended It cannot operate in any case where 
marriage and seizen concurred before the law 
was passed. 

There is nothing in the constitution of the 
United States which prohibits a state from 
passing a retrospective law." In Saterlee v. 
Matheson, 2 Pet [27 U. S.] 380, it was held, 
that no part of the constitution of the United 
States applies to a state law, which divested 
rights vested by law. That was a case in 
which, on an action of ejectment, the supreme 
coui't of Pennsylvania- held that the relation of 
landlord and tenant could not exist between 
persons holding imder a conneetical title in 
that state. The legislature of Pennsylvania 
declared by an act, that such relation should 
be held to exist, and the supreme court of Penn- 
sylvania revereed their former decision, and 
held that the relation of landlord and tenant 
did exist under the law. This case was 
taken to the supreme court of the Union, 
which affirmed the judgment of the state 
court Similar doctrines have often been ad- 
vanced in the supreme court. The mode of 
relinquishing dower is provided for by statute, 
and varies in the different states. A statute 
of Pennsylvania declares valid all deeds made 
prior to September 1st, 1836, though the cer- 
tificate of acknowledgment be defective. A 
similar statute was passed in South Carolina 
(Purd. Dig. 2ao). both of which have l> • , 
held valid hj their respective courts. Retro- 
spective laws have been passed in many of 
the states, and in all cases, it is believed, 
effect has generally been given to them where 
they did not impair the obligation of con- 
tracts, and in some cases, as in the instance 
above cited, these laws have modified vested 
rights. I am aware of the impolicy and, in- 
deed, danger of such legislation, and I have 
been opposed to it, except where the acts 
were more clearly just and related to the 
remedy. Where an objection to such laws is 
made. It is necessary to consider what effect 
must be given to them, as on that their valid- 
ity may d^end. But the decision of this 
point is unnecessary, as the repealing clause 
in the laws of 1846 provides that the acts re- 
pealed by it "shall not affect any act done,, 
or right accrued or established, or any pro- 
ceeding, suit or prosecution had or commenced 
in any civil case previous to the time when 
such repeal shall take effect; but every such 
act right and proceeding, shall remain as 
valid and effectual as if the provision so re- 
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pealed had remained in force." The concur- 
rence of marriage and seizen, having taken 
place long prior to the law of 1846, those acts 
are within the reasoning, and of course, the 
rights growing out* of them are not afEected 
by the repealing act The dower in this case 
will be in one-third of the land, exclusive of 
the improvements, whether it be assigned in 
the land or by an estimate of its annual rents. 
Judgment for dower as estimated, and the ap- 
pointment of commissioners, &c. 
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Case KTo. 7,437. 

The JOHN STUART. 

[4 Blatchf. 444.] i 

Circuit Court, S. D. New York. Aug. 17, 1860.2 

Collision— Keeping to Couhse— Wind. 

1. A vessel close-hauled on her port tack 
held not liable, in a case of collision, for keeping 
her course, as against a vessel having the wind 
free. 

2. The collision having occurreni on a night 
dark and hazy and drizzling with rain, and the 
vessels not having discovered each other till the 
collision was inevitable, or they were so near 
as to prevent the adoption, with deliberation, of 
any proper measure to avoid it, and the close- 
hauled vessel having, at or near the moment of 
collision, luffed into the wind, while the vessel 
having tlie wind free, on discovering the other 
vessel, starboarded her helm: Kdd, that the 
former was not in fault. 

[Cited in The Florence P. Hall, 14 Fed. 415; 
The Rebecca Shepherd, 32 Fed. 927.] 

3. A vessel which has the wind free, or is sail- 
ing before or with the wind, must get out of the 
way of a vessel that is close-hauled; and it is 
the duty of the close-hauled vessel to keep her 
course. 

[See The Argus, Case No. 521.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in. rem, filed in the district 
court, against the ship John Stuart to recov- 
er damages for a collision with the bark 
Green Point That court dismissed the libel 
[Case No. 3,952a], and the claimants appeal- 
ed to this court 

Edwin TV. Stoughton and John J. Latting, 
for libellants. 

Washington Q. Morton and Francis R. 
Coudert, for claimants. 

NELSON, Circuit Justice. The collision in 
this case occurred in the Pacific Ocean, be- 
tween the Chincha Islands and Callao, in the 
night of the 2d of- August 1853. The bark 
•Green Point was laden with some 800 or 900 
tons of guano, and was on her way to the 
port of Callao. The Ship John Stuart was in 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 3,952a.] 



ballast, had left Callao, and was going to 
the islands for a cargo. The wind was south 
south east The bark was heading about 
north west by west^ some of the witnesses 
say north west by north, and the ship about 
south west, on her port tack, close-hauled to 
the wind. It is agreed, that the bark had 
the wind free, or nearly so. The collision oc- 
curred between nine and ten o'clock at night. 
The night was dark, drizzly and hazy. The 
vessels were not discovered by each other till 
within a half or a quarter of a mile. There 
is some dispute among the witnesses on that 
point The bark, on discovering the ship, 
starboarded her helm. The ship kept her 
course till at or near the moment of the col- 
lision, when she put her helm hard down, 
and luffed into the wind. 

I am inclined to think, upon the whole of 
the evidence, that the better opinion is, that 
the two vessels, which, from the courses giv- 
en, were crossing each other's track at near- 
ly right-angles, in a night dark and hazy upon 
the water, with drizzling rain, did not discov- 
er each other until the collision was inevita- 
ble, or, at least, untilthey were so near as to 
prevent the adoption, with deliberation, of 
the proper measure, if any could have been 
■adopted, to avoid it. I am also of the opin- 
ion, that, under the facts and circumstances, 
as shown in the proofs, the ship was not in 
fault for not taking measures to avoid the 
disaster, or for not adopting the right ma- 
noeuvre at the last moment, conceding that 
she did not For the rule is settled, that a 
vessel which has the wind free, or is sailing 
before or with the wind, must get out of the 
way of a vessel that is close-hauled; and it is 
the duty of the vessel close-hauled to keep 
her course. St John v, Paine, 10 How. [51 
U. S.] 557, 581; The Catharine v. Dickinson, 
17 How. [58 U. S.] 170, 176; The Rose, 2 W. 
Rob. Adm. 1; The Chester, 3 Hagg. Adm. 
316, 318. The complaint here is, that the 
ship kept her course till it was too late to 
adopt the proper movement to avoid the dis- 
aster; in other words, that she adhered to 
the nautical rule till it was hopeless to at- 
tempt to remedy the consequences of the de- 
lay. I am not satisfied that the ship could 
have adopted any course consistent with the 
rule of navigation, after the vessels discov- 
ered each other, that would. have prevented 
the collision, or that there was any culpable 
negligence on the part of either vessel, tak- 
ing into consideration their courses and the 
thick, hazy weather, in not discovering the 
other sooner. I agree with the court below 
in dismissing the libel, and affirm the decree. 
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Case Wo. 7,429. 

The JOHN TAYLOR. 

[6 Ben. 227.] i 

District Court, &. D. New York. Not., 1872.2 

Collision in North Riveb— Steamboats Cross- 
ing. 

1. A ferry-boal^ bound from New York to 
Jersey City, left her slip, on an ebb tide, under 
a port helm in order to get a good offing, so as 
not to be carried so far down as to be below a 
proper point from which to reach her slip on the 
opposite side of the Hudson river. Out in the 
river, and below her, was a propeller, coming 
up the river and having the ferry-boat on her 
starboard hand. When the ferry-boat cleared 
the line of the piers, her pilot, perceiving the pro- 
peller, blew one whistle. Receiving no reply, he 
blew another single whistle, to which the pro- 
peller responded with a single whistle. The pro- 

Eeller immediately slowed, stopped and backed 
er engine and put her wheel hard a-port, while 
the ferry-boat kept on without slowing, till her 
pilot saw that the propeller would hit the ferry- 
boat, when he starboarded his helm, changing 
the course of the ferry-boat, but not contributing 
to the collision which ensued, the propeller 
striking the ferry-boat on the port side nearly 
amidships; Held, that as the courses of the 
vessels were crossing, and the propeller had the 
ferry-boat on her starboard hand, it was the duty 
of the latter to keep her course, and the duty of 
the propeller to avoid her. 
[Cited in Greenman v. The Narragansett, 4 
Fed. 252; The Emma Kate Ross, 46 Fed. 
874.] 

2. The propeller had no right to suppose that, 
as the ferry slip on the Jersey side was lower 
down the river than the one on the New York 
side, therefore the ferry-boat would drop down 
the river, and go under the stern of the propeller, 
because, the course taken by the ferry-boat was 
the usual one on such a tide. 

3. The ferry-boat was not in fault in keeping 
on without slowing, especially under the signals 
given. 

4. The propeller was solely in fault fo** the 
collision. 

In admiralty. 

W. R. Beebe and J. C. Jackson, for libel- 
lants. 
C. Van Santvoord, for claimants. 

BLATOHFORD, District Judge. This libel 
is filed by the owners of the ferry-boat John 
S. Darcy, against the propeller John Taylor, 
to recover for the damages sustained by the 
libellants'in consequence of a collision which 
took place between the two vessels on the 
31st of October, 1867, in the Hudson river, 
just below the ferry slip at the foot of Des- 
brosses street. New York, out of which the 
feiTy-boat had gone, on one of her regular 
trips to the foot of Montgomery street, Jer- 
sey City. The propeller was bound up the 
river. The ferry-boat blew a long blast of 
her steam whistle before leaving her slip, 
and, as the tide was strong ebb, and the 
wind was northwest, increasing the set down 
of the ebb tide, and a large steamboat was 
backing around the upper end of the pier 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court; case unreport- 
ed.] 



next below the ferry slip, the ferry-boat 
went out under a port helm, to get a good 
ofSng and not be carried down by the tide, 
either into dangerous proximity to the 
steamboat referred to, of so far down as to 
be below a proper point from which to reach 
her opposite slip in such a tide. No sooner 
had the ferry-boat cleared the line of the 
piers, than her pilot, perceiving the pro- 
peller, blew one blast of his steam whistle, 
to indicate that he would hold his course to 
the right, the propeller being then on his 
port hand and down the rirer. Receiving 
no response to this, he blew another single 
blast. To this the propeller responded by a 
single blast. The propeller immediately 
slowed, stopped, and backed her engine, and 
put her helm hard a-port. The ferry-boat 
kept on, without any change of course, and 
without slowing, stopping or backing. 
"When the pilot of the ferry-boat saw that 
the propeller would hit him, he starboarded, 
and produced some change in the course of 
the ferry-boat before the blow, but the star- 
boarding was in the jaws of peril and had 
no efEect to produce the collision. The ferry- 
boat did not slow, stop or back till after the 
collision. The propeller made considerable 
change in her course, by her porting, to- 
wards the ferry-boat, before the blow. The 
stem of the propeller sti"uck the port side of 
the ferry-boat, a few feet abaft her side 
wheel on that side, and crushed in her 
guard, and opened a hole in her hull so that 
she soon afterwards sank. The propeller 
had the ferry-boat on her own starboard 
side. The collision took place about twenty 
minutes past five o'clock in the afternoon. 
There was daylight enough for each boat to 
see the other. 

On these facts there can be no doubt that 
the propeller is solely responsible for this 
collision. It was her duty to keep out of 
the way of the ferry-boat, and it was the 
duty of the ferry-boat to keep her course. 
It is insisted that the courses of the two 
boats were not crossing, for the reason that, 
if the ferry-boat had dropped down with 
the tide, and gone between the propeller 
and the New York shore, the courses of the 
two vessels would not have crossed each 
other, and that, as the ferry slip on the 
Jersey side was lower down the river than 
the slip on the New York side, the propeller 
had a right to suppose that the ferry-boat 
would take that course. The . answer is, 
that it is shown that the course the ferry- 
boat took was the usual course taken on 
such a tide, and that she maintained it from 
the moment she left her slip until the col- 
lision was unavoidable. .As such a course 
crossed the course of the propeller, if it in- 
volved risk of collision, as is shown by the 
result, tbe propeller, in discharge of her 
duty to keep out of the way of the ferry- 
boat, ought to have stopped and reversed 
long before she did. There would then have 
been no collision. It Is also insisted that 
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the ferry-boat should have slowed, stopped 
and backed before she did. But she would 
have been in fault if she had done so, espe- 
cially after the single blast in response from 
the propeller, which indicated that the pro- 
peller expected the ferry-boat to keep going 
on in the course she was on. 

It was conceded by the counsel for the 
propeller, in argument, that, if the propeller 
had paid no attention to the signal from the 
ferry-boat, and had kept on her course with- 
out slackening her speed or porting her 
helm, there would have been no collision. 
The propeller was free to choose the means 
of keeping out of the way of the ferry-boat, 
and was not bound to port her helm, be- 
cause of the single blast from the ferry- 
boat. 

There must be a decree for the libellants, 
with costs, with a reference to a commis- 
sioner to ascertain the damages sustained 
by the libellant. 

This decision was afiBrmed by the circuit 
•court, on appeal, in January, 1874 [ease not re- 
Dorted]. 



JOHN TAYLOR. The (GABTWELL v.). See 
Case No. 2,482. 



Case Wo. 7,430. 

The JOHN T. MOORE. 

[3 Woods, 61; 7 Ins. Law .T. 207; 4 Am, Law 
T. Rep. (N. S.) 406; 23 Int. Rev. Rec. 295; 
9 Ghi. Lejr. News, 417: 2 Cin. Law Bui. 217; 
4 Law & Eq. Rep. 505.] i 

Circuit Court, D. Louisiana. April Term, 1877. 

Bhippixg^Registration of Claims for Repairs 

IN Louisiana— Mortgages on Vessels — 

What are Maritime Libks. 

1. Under the local law of Louisiana, claims 
for materials and supplies furnished a vessel in 
her home port are a lien on the vessel, if recorded 
in the proper parish. Without such registry 
they have no privilege or priority over subse- 
quent mortgages recorded by authority of the 
act of congress, or claims of later date recorded 
by authority of the state law. 

[Cited in The J. E. Rumhell,, 148 U. S. 18, 13 
Sup. Ct. 502.] 

2. Claims for materials and supplies furnished 
in the home port, even if duly recorded, are post- 
poned to maritime liens. 

[Cited in The General Burnside, 3 Fed. 230; 
The Josephine Spangler, 9 Fed. 775; The 
Madrid, 40 Fed. 678; The Lillie Laurie, 50 
Fed. 221.] 

3. The registry of a mortgage on a vessel, to 
be effectual, must be made in the custom-house 
of her home port. 

[Cited in The Pulaski, 33 Fed. 384; The 
Augustine Kobbe, 37 Fed, 701.] 

4. Where the mortgagee of a mortgage on a 
vessel, which was recorded in the proper custom- 
hou&e, had notice of a prior unrecorded mort- 
gage, his mortgage was postponed to the unre- 
corded mortgage. 

5. Where A had an unrecorded mortgage on a 
vessel, and B had a mortgage on the same ves- 

1 [Reported by Hon, William B. Woods, Cir- 
cuit Judsre, and here reprinted by permission. 4 
Law & Eq. Rep. 505, contains only a partial re- 
port.] 
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sel of later date, duly recorded under the act of 
congress, but had actual notice of the mortgage 
of A, and C had a lien by virtue of the registry 
of his claim under the state law, subsequent in 
date to the mortgages of both A and B. but C 
had no notice of the mortgage of A, and the 
claim of either A, or B was sufficient to absorb 
aU the proceeds of the sale of the vessel: Hdd, 
that said proceeds should be first applied to the 
mortgage of A. 
[Criticised in The De Smet, 10 Fed. 485, 486.] 

6. The fact that a mortgage on a vessel has 
not been acknowledged before a notary public, 
or other officer authorized to take acknowledg- 
ment of deeds, precludes its registry, but does 
not render it void as against the mortgagor, nor 
postpone it- to the recorded mortgage of a sub- 
sequent mortgagee who had notice of such unre- 
corded mortgage. 

7. The wages of a watchman employed on &. 
vessel while lying-up in port are not a maritime 
lien. 

[Cited in -The Champion, Case No. 2,584; The 
Erinagh, 7 Fed. 234.] 

8. There is no maritime lien for the premium 
due on a policy of insurance taken on a vessel 
by her owners. 

[Cited in The Illinois, Case No. 7,005; T^e 
Jeimie B. Gilkey, 19 Fed. 131; Re Insur- 
ance Co. of Pennsylvania, 22 Fed, 115; In- 
surance Co. of Pennsylvania v. Proceeds of 
Sale of The Waubaushene, 24 Fed, 560; 
The Paola R., 32 Fed. 175; The Hope, 49 
Fed. 279.] * 

The judge of the United States district 
court, in which this cause was pending, hav- 
ing been of counsel for one of the parties, the 
cause was transferred to this court by virtue 
of the provisions of section 601, Rev. St. U, S. 
The steamboat John T. Moore, whose home 
port was New Orleans, was libeled in the 
United States district court for the district or 
Louisiana, by A. M. Simonds and others, was 
seized and sold, and the proceeds of sale, 
amoimting to $24,000, paid into the registry of 
the court. The case was referred to J. Ward 
Gurley, as master, to report a tableau of dis- 
tribution of the proceeds of the sale of the 
boat He made a report by which he al- 
lowed as mariners' wages the sum of §3,? 
150.97, and as costs ?2,190,15, leaving a bal- 
ance of ?18,658.S8. The master then reported 
that there was due to various persons who 
had furnished supplies, materials, and re- 
pairs to the steamer in her home port. New 
Orleans, the sum of §32,251.45, which was 
more than sufficient to absorb the residue re- 
maining in the registry of the comrt after the 
payment of the mariners* wages and costs. 
He reported these claims as a first lien next 
after the costs and mariners' wages upon the 
fund remaining in the registry. Swift's Iron 
& Steel Works, of Cincinnati, Ohio, and Dennis 
Long, of Louisville, Kentucky, claimed the 
said residue of the proceeds of the sale, by 
virtue of a mortgage executed to them jointly 
upon the steamer, dated January 27, 1871, 
and recorded in the custom house at Cincin- 
nati on February 8, 1871, whereby the sum 
of ?21,902.98 wap secured to Swift's Iron & 
Steel Works, and the sum of $9,206.52 was 
secured to Dennis Long. These debts were 
contracted for work done and materials sup- 
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plied in the construction of the boat. The 
commercial firm of John T. Moore & Co-, of 
New Orleans, claimed to be first paid out of 
the fund remaining in the registry of the 
court next after the payment of seamen's 
wages and costs, by virtue pf a mortgage up- 
on the boat, executed to secure to them the 
sum of $14,669.22, dated January 3, 1872, 
and recorded in the United States custom 
house at New Orleans on January 4, 1872. 
The commercial firm of W. G. Coyle & Co., 
of New Orleans, claimed to be paid out of 
said proceeds so remaloing in the registry, 
by virtue of a claim for ?4,032.73 for sup- 
plies furnished said boat in her home port, 
and recorded in the oflBlee of the recorder of 
mortgages for the parish of Orleans on Jan- 
uary 9, 1874. Exceptions were taken to the 
report of the master by the several claimants 
of the fund, and upon these exceptions the 
cause was heard. 

M. M. Cohen, for the mariners whose wa- 
ges had been rejected by the master. 

B. Bgan, for the furnishers of materials, 
supplies, and repaii*s. 

R. De Gray, for Swift's Iron & Steel 
Works and Dennis Long. ' 

tO. B. Singleton, for John T. Moore & Co. 

James McConnell, for W. G. Coyle & Co. 

WOODS, Circuit Judge. It is conceded 
that the $24,000, the proceeds of the sale of 
the John T. Moore, is first subject to the pay- 
meat of the costs and seamen's wages, 
amounting as reported by the master to the 
sum of $5,341.12. The residue, $18,658.88, is 
insufficient to pay all the claims preferred 
against it. It therefore becomes necessary 
to decide what claims are entitled to pre- 
cedence. The first contest is between the 
claims for supplies, materials, and repairs 
furnished the boat in her home port, and the 
mortgages" (above mentioned) to Swift's Iron 
& Steel Works and Dennis Long, and to John 
T. Moore & Co., and the recorded claims of 
W. G. Coyle & Co. The claims for materials 
and supplies furnished, and repairs done in 
the home port, cannot take precedence over 
the mortgage of John T. Moore & Co., and 
the recorded claims of Wm. G. Coyle & Co., 
for the supplies, etc., were furnished in the 
home port of the boat, and the claims there- 
for were not recorded under the state law so 
as to acquire a lien as against third persons. 
By article 3273, Rev. Civ. Code, debts due to 
creditors for supplies, labor, repairing, vict- 
uals, armament, and equipment are privileg- 
ed on the price of ships and other vessels. 
But by article 3274 no privilege shall have 
effect against third persons unless recorded 
in the manner required by law in the parish 
where the property to be affected is situated. 

The claims under consideration were never 
recorded, and, therefore, can have no effect 
as privileged claims over those creditors who 
have liens either by the maritime law, or 
who have liens by the fact that their clamia 



have been recorded under either the laws of 
the United States or the state of Louisiana: 
The Lottawanna, 21 Wall. [88 U. S.] 558. 
In fact, it seems to be held in the case of The 
Lottawanna that such claims have no lien 
at all unless recorded. Even if recorded they 
must be postponed to the maritime lien. The 
mortgage claim of John T. Moore & Co., 
which was duly recorded according to law in 
the office of the collector of customs at New 
Orleans, will, with interest, be sufficient to 
absorb the entire fund remaining in the reg- 
istry for distribution. As John T. Moore & 
Co. are entitled to priority over the claims 
for materials, supplies and labor fuiiiislied 
in the home port, and not recorded as re- 
quired by the state law, these claims, repre- 
sented by Simonds, original libelant, and cer- 
tain interveners, may be considered as out of 
the case. As the mortgage to John T. Moore 
& Co. was recorded long before the claim of 
W. G. Coyle & Co. was filed for record in the 
mortgage office of the parish of Orleans, the 
latter claim may also be considered as out of. 
the case. 

The next contention is between the mort- 
gage claims of Swift's Iron & Steel Works 
and Dennis Long on the one hand, and the 
mortgage of John T, Moore & Co. on the 
other. As already seen, the mortgage to 
Swift's Iron & Steel Works and to Long was 
recorded in the office of the United States 
collector of customs at Cincinnati, on Febru- 
ary 28, 1871: The mortgage to John T. 
Moore & Co. was recorded in the office of the 
United States collector of customs in New 
Orleans, the home port of the vessel, on Jan- 
uary 4, 1872. So far as priority of record is 
concerned the mortgage to Swift's Iron & 
Steel Works and Long has the advantage. 
But in reply to this it is claimed by John T. 
Moore & Co. that as their mortgage was re- 
corded in the custom house at the home port 
of the boat, and the other was not, their 
mortgage is the better one. This position is 
sustained by the act of congress, which de- 
clares that "no bill of sale, mortgage, hypoth- 
ecation, or conveyance of any vessel or any 
part of any vessel of the United- States shall 
be valid against any person other than the 
grantor or mortgagor, his heirs and devisees, 
and persons having actual notice thereof, un- 
less such bill of sale, mortgage, hypotheca- 
tion, or conveyance is recorded in the office of 
the collector of customs where such vessel 
is registered or enrolled:" Rev. St. § 4192. 
And in the case of White's Bank v. Smith, 7 
Wall. [74 U. S.] 646, the supreme court in 
construing this law declared that "the home 
port of the vessel is the port in the office of 
whose collector the bill of sale, mortgage, 
etc., should be recorded." So that it seems 
that the recording of the mortgage to Swift's 
Iron & Steel Works and Long, in the office of 
the collector of customs at Cincinnati, which 
was not the home port of the boat, was in- 
effectual as a record, and, so far as the rec^ 
ord of these Contending mortgages is con- 
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cemed, that of John T. Moore & Co., which 
was recorded in the proper office, has the ad- 
vantage. But Swift's Iron & Steel Works 
and Dennis Long reply to this that conceding 
that the mortgage to John T. Moore & Co. 
has the advantage in registry, yet their mort- 
gage is valid even if it had never been re- 
corded as against the mortgagor and against 
persons having actual notice thereof, and 
that John T. Moore & Co. had actual notice 
of the mortgage to Swift's Iron & Steel 
"Works and to Long before the execution or 
registry of the mortgage to them. An ex- 
amination of the record upon the question 
of notice satisfies me that the decided pre- 
ponderance of proof is in favor of tlie prop- 
osition that John T. Moore & Co. had notice 
of the mortgage to Swift's Iron & Steel 
Worlis and Long, before they took their 
mortgage from the owners of the John T. 
Moore. Under the terms of statute, and by 
the decisions of the courts, actual notice is 
•equivalent to notice by registry: Patterson 
V. De La Eonde, 8 Wall. [75 U. S.] 292; Mills 
V. Smith, Id. 27; Cordova v. Hood, 17 Wall. 
184 U. S.] 1; King v. Young Men's Ass'n 
tCase No. 7,811]; Planters' Bank of Georgia 
V. Allard, 8 Mart (N. S.) 136; Bell v. Haw, 
Id. 243,* Rachal v. Normand, 6 Rob. [La.] 88; 
Swan V. Moore, 14 La. Ann. 833; Smith v. 
Lambeth, 15 La. Ann. 56G. As, therefore, 
John T. Moore & Co. had actual notice, be- 
fore the execution of the mortgage to them, 
of the existence of the mortgage to Swift's 
Iron & Steel Works and to Long, their mort- 
gage must be postponed to the latter one. 

But counsel for John T. Moore & Co. claim 
that the mortgage to Swift's Iron & Steel 
Works and Long was not acknowledged be- 
fore a notary public, or other officer author- 
ized to take acknowledgment of deeds, and 
that the law (Rev. St. § 4193), having de- 
•clared that "no bill of sale, mortgage, hjipoth- 
■ecation, etc., of any boat shall be recorded" 
miless so acknowledged, the said mortgage 
is ineffectual to postpone the claim of John 
T, Moore & Co., even though they had no- 
tice of the same. I do not think this posi- 
tion can be defended. The law prescribes no 
formalities for the execution of a mortgage 
on a vessel so as to bind the mortgagor, or 
to postpone those having actual notice. This 
mortgage was for a debt contracted by her 
owners in the building of the vessel. The 
■debt secured by it is confessedly just, the 
mortgage to secure it was executed by the 
-owners of the boat in the presence of wit- 
nesses, and the contesting creditors, John T. 
Moore & Co., had notice of it In my judg- 
ment it is binding on the mortgagors and 
those having notice of it without any reg- 
istry. The acknowledgment before a notary 
is only necessary to secure registry. If the 
mortgagee is content to stand upon his mort- 
gage without registry he can do so, and his 
mortgage is good against the mortgagor and 
^1 having actual notice. Until it is declared 
.by law that a mortgage not acknowledged 



before a notary or other officer shall be void, 
a mortgage without such acknowledgment 
must be held good against the mortgagor and 
those having notice. By all the authorities, 
so far as the bindhag effect of the mortgage 
is concerned, subsequent incumbrancers with 
notice are placed on the same footing as the 
mortgagors themselves. In my judgment, 
therefore, the mortgage to Swift's Iron & 
Steel Works and Dennis Long is entitied to 
precedence over the mortgage to John T. 
Moore & Co. 

This disposes of the main controversy in 
the case. The point decided is this: John 
T. Moore & Co. have a mortgage on the "ves- 
sel sufficient in amount to absorb the fund re- 
maining in the registry of the court ■ This 
mortgage has precedence over the unrecord- 
ed claims for materials and supplies furnish- 
ed in the home port and over the recorded 
claims for materials and supplies of Wm. G. 
Goyle & Co. If there were no other claims 
in the cas6, John T. Moore & Co. would be 
entitled to the entire fund remaining in the 
registry of the court But Swift's Iron & 
Steel Works and Dennis Long have a mort- 
gage ineffectually recorded, and, therefore, in 
effect, not recorded at all, which is older than 
the mortgage of John T. Moore & Co., and of 
which John T. Moore & Co. had notice be- 
fore the date of their own mortgage. This 
fact of notice gives the mortgage to Swift's 
Iron & Steel Works and Long precedence 
over the mortgage of John T. Moore & Co., 
and entitles it to priority of payment over all 
the claims, even though, as between the 
moitgage to Swift's Iron & Steel Works and 
Long, and claims inferior to the mortgage of 
John T. Moore & Co., the latter would be en- 
titied to priority if the mortgage of John T. 
Moore & Co. were out of the case: Brazee v. 
Lancaster Bank, 14 Ohio, 318; HoUiday v. 
Franklin Bank of Colmnbus, 16 Ohio, 533. 

Exception has been taken to the disallow- 
ance, by the master, of the claims of certain 
watchmen. The wages of these watchmen 
were earned, as appears from the report of 
the master, while the vessel was lying up. 
These wages do not, therefore, constitute an 
admiralty lien, and the master was right in 
rejecting their claims as liens upon the ves- 
sel: Phillips V. The Thomas Scattergood 
[Case No. 11,106]. 

Exception is also taken to the report of tht 
master because he rejected claims of certain 
insurance companies for premiums on certain 
policies of insurance taken on the John T. 
Moore by her owners. I know of no law 
which gives a lien upon a vessel for the pre- 
mium for an insurance taken on her by her 
owners for their own benefit It is a contract 
with the owner for his own benefit It does 
not aid the vessel. In case of loss the maritime 
liens upon the vessel are displaced and do not 
follow the insurance money. The money 
goes to the owner for his own benefit, and. 
not to the lienholder who may insure his 
own interest: Thayer v. Goodale, 4 La. 221; 
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Steele v. Franklin Fire Ins. Co., 17 Pa. St 
290; Turner v. Stetts, 28 Ala. 420; White 
T. Brown, 2 Cush. 412; Stilwell v. Staples, 
19 N. X. 401; Slark v. Broom, 7 La. Aain. 337. 
Tlie master was right, therefore, in deciding 
that the claims of the insurance company for 
premiums were no lien upon the vessel. 

Let a decree he entered in accordance with 
the views above expressed. 



Case No. 7,431. 

The JOHN TUCKER. 

[5 Ben. 366.] i 

Districfc Court, S. D. New York. Nov., 1871. 

Collision at Piers— Ice— Inevitable Accident 
— Haubou Regulation. 

1. The ship J. T. was brought in between two 
piers in the East river, in order to avoid peril 
from ice, which was then running. Those in 
charge of a steamboat, lying in the slip, warned 
her that there was not room for her to come in 
without doing damage, and, after she came in, 
warned her that there was danger of her being 
carried awav from the pier when the tide turned, 
and doing injury. When the tide turned, a cake 
of ice struel: the stem of the ship, which pro- 
jected beyond the pier at which she lay, and car- 
ried away her fastenings, and her jib-boom, 
which projected between the pilot-house and the 
smoke-stack of the steamboat, carried away the 
pilot-house: Edd, that the ease was not one of 
inevitable accident. 

[Distinguished in The Transfer No. 2, 56 Fed. 
315.] 

2. As the attention of those in charge of the 
ship had been called to the position of the ship 
and the probable danger, it was her duty to have 
guarded against it. 

[Cited in The Anerly, 58 Fed- 793.] 

3. The fact that the steamboat was- lying head 
out, while there was a rule of the harbor masters 
that vessels should lie head in, furnished no de- 
fence to the ship. 

In admiralty. 

Benedict & Benedict, for libellants. 
Abbott Bros., for claimants. 

BLATOHFORD, District Judge. The libel 
in this case alleges, that, on the night of the 
11th and 12th of February, 1871, the steam- 
boat Sylvan Glen, owned by the libellants, 
was lying at the lower side of pier 24, 
East river, that being her regular pier of 
landing on the East river, properly and se- 
curely made fast for the night, with her 
stern as far in the slip as she could get, 
with her fan-tail close against the vessel 
lying at her stern, and with her bow heading 
out of the slip, though a long distance in- 
side of the end of pier 24; that, while she 
was lying in that position, the ship John 
Tucker was towed to the slip for the pur- 
pose of coming in between piers 23 and 24, 
to be made fast in the slip; that, when her 
purpose was observed by those in charge of 
the Sylvan Glen, she was hailed by them, 
and informed that there was not room for 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



her in the slip, and that, if she came there 
and made fast, there was danger of her do- 
ing damage to the vessels already moored 
therein; that, notwithstanding such remon- 
strances, the John Tucker was brought into 
the slip, with her bow heading in, and made- 
fast outside of two vessels lying at the up- 
per side of pier 23, she being the third ves- 
sel from the pier; that, when the John 
Tucker had been made fast, her stern pro- 
jected out into the river some thirty feet be- 
yond the end of pier 24; that, at the time 
she came into the slip, a large quantity of 
ice was moving with the tide up and down 
the river, so that it was extremely danger- 
ous for a vessel to lie with her stern pro- 
jecting beyond the end of the pier, and her 
master was informed that, when the ebb- 
tide made, the ship would be caught by the- 
ice, and would do the steamboat serious in- 
jury; that, at about half past four o'clock 
on the morning of the 12th of February, 
and at the strength of the ebb tide, a large 
quantity of the floating ice in the river 
caught the stern of the ship, which was pro- 
jecting out into the river beyond the end of 
pier 24, and slewed her stern aroimd, and. 
broke her fastenings, and brought her bow 
around violently against the steamboat, so 
that the flying jib-boom of the ship swept 
over the steamboat, can-ying away her pilot- 
house, and* doing other damage to her; that 
such damage resulted from the want of care 
and negligence of those in charge of the 
ship, in coming into a slip already crowded 
with vessels, and where there was no room 
for her, against the remonstrances of those 
on board of the steamboat, and when she 
could have gone to some other pier in the 
port, where there were many that she could 
moor at in perfect safety, and in lying in 
the slip with her stern projecting out into^ 
the river beyond the end of pier 24, exposed 
to the full sweep of the tide and the ice, and 
in not being made fast securely and prop- 
erly; and that such damage was not caused 
by any fault or negligence of those on board 
of, and in charge of, the steamboat, she- 
being entirely helpless in the slip, and un- 
able to move. 

The answer denies that the steamboat was. 
lying with her stern as far in the slip as 
she could get, and that her fan-tail was- 
close against the vessel lying at her stern, 
and that it was dangerous for a vessel to 
lie in the position in which the ship was 
made fast. It alleges, that, when the ship- 
was made fast, her stern did not project 
over ten feet beyond the end of pier 24; 
that, about half-past three o'clock on the 
morning of the 12th of February, a large 
cake of floating ice in the river struck the 
ship on her quarter, and caused her to haul 
the bitts or break the bitts out of the chock 
of the ship next to her to which she was 
fastened, and swing suddenly around, so 
that her flying jib-boom came in contact 
with the steamboat, carrying away her pilot- 
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house; that the ship was engaged for up- 
wards of two hours, on the night of the 11th, 
In searching for a proper berth, although 
the large quantity of floating ice in the 
river rendered it difficult and dangerous so 
to do; that the rapidly increasing quantity 
of ice in the river made it impossible longer 
to continue such search; that no other berth 
was found where the ship could be moored 
for the night; that the steamboat could eas- 
ily have been hauled much further into the 
slip, so as to enable the ship to haul fur- 
ther in, and wholly away from the force of 
the tide and the ice floating in the river at 
the time, and so that the steamboat would 
be out of reach of, or danger from, the ship; 
that the persons on board of, and in chai'ge of, 
the ship, requested those on board of, and in 
charge of, the ste&mboat, to have the steam- 
boat hauled further into the slip, and offered 
to assist them in so doing; thatthose in charge 
of the steamboat refused so to do, or to 
allow those in charge of the ship to assist 
them in so doing; and that the collision 
was caused by the fault and negligence of 
those on board of, and in charge of, the 
steamboat, in lying in the slip so as to block 
up the same, and prevent the ship from 
wholly coming into the slip, and in not haul- 
ing out of the reach of the ship when re- 
quested so to do, by those on board of, and 
in charge of, the ship. 

On the issues raised by the libel and the 
answer, the case is, on the proofs, wholly 
with the libellants. The ship came into the 
slip and was moored while the tide was run- 
ning flood. Everything was safe while the 
tide continued to run flood. But pier 24 did 
not project into the river as far as pier 23, 
and the stern of the ship, which did not pro- 
ject substantially beyond the end of pier 
23, and was thus protected by it from 
the running of the flood tide, did project so 
far beyond the end of pier 24, that, when the 
tide changed and ran ebb, the floating ice 
was borne by such ebb tide against the 
starboard quarter of the ship with such force 
as to throw her stern towards pier 23, and 
break away her fastenings, and throw her 
bow towards the steamboat, and do the mis- 
chief that was done. This probable condi- 
tion of things was called to the attention of 
those on board of the ship, while they were 
mooring her, by those on board of the steam- 
boat, but, notwithstanding that, she was 
moored so as to have her jib-boom project 
some feet over the deck of the steamboat, 
and run between the smoke-stack of the 
steamboat and her pilot-house. 

The only defence set up in the answer, 
namely, that the steamboat could have mov- 
ed further into the slip and refused to do 
so, fails. The weight of the evidence is, 
that the steamboat had backed as far into 
the slip as she could, not only with refer- 
ence to her proximity to other vessels in her 
rear, but with reference to the packed con- 
dition of the ice in her rear, and to safety 



to her rudder. She had made, before the 
ship came there, a vigorous effort, by the 
aid of steam, to back into the slip as far 
as possible, and had backed in to the ex- 
tent of her power. 

On the trial, the case was sought by the 
claimants to be put on the groimd of in- 
evitable accident, arising out of the perils of 
navigation— a view not suggested in the an- 
swer. But the circumstances do not bring 
it within the category of a case of inevitable 
accident. Union Steamship Co. v. New 
York & V. Steamship Co., 24 How. [65 U. 
S.] 307; The Morning Light, 2 Wall. [69 
U. S.] 550; The Louisiana, 8 Wall. [70 TJ. 
S.] 164; Vantine v. The Lake [Case No. 
16,878]; The Moxey pd. 9,894]; The Brook- 
lyn [Id. 1,939]; The Baltic [Id. 823]. The 
movement of the ice, with the ebb tide, 
which was the cause of the damage, was not 
a thing that arose suddenly ajid unexpected- 
ly, but was to be anticipated and guarded 
against by the ship, even if her attention 
had not been specially called to it by the 
steamboat. It was not a vis major, in the 
sense of the rule. The ship was bound to 
secure herself so that her fastenings would 
not be broken or torn away, when the tide 
should change. 

As to the point, not raised in the answer, 
but urged on the trial, that the steamboat 
was in fault in lying with her head towards 
the outer end of the pier, and in not lying 
with her head towards the inner end of the 
pier, in violation of rule 7 of the rules and 
regulations of the board of harbor masters 
of the port of New York, of May 3d, 1870, 
which requires all vessels lying at the 
wharves or piers, or in the basins or slips, 
to lie, unless otherwise directed, with their 
heads up the docks, I do not liiink it can 
avail the claimant The view urged is, 
that, if the steamboat had been lying with 
her stern towards the outer end of the pier, 
the jib-boom of the ship would have pro- 
jected over the hurricane deck of the steam- 
boat, into an unobstructed space, and would 
not have hit the pilot-house. In addition to 
the considerations growing out of the ruling 
in the case of The Russia [Case No. 12,168], 
that it is shown by the evidence that it was 
customary for the steamboat to lie with her 
head towards the outer end of the pier that 
she was in her proper berth, that her lying 
as she did was not forbidden by any state 
law or city ordinance, that it is not shown 
that those in charge of her had been notified 
of the regulation in question, or directed by 
the harbor masters not to lie as she did, 
that it is not shown that it was unsafe or 
improper, as respected the navigation or 
movements of other vessels for her to lie 
as she did at the time, and that, under the 
terms of rule 7, it is proper to presume that 
she had been allowed, and thus, in sub- 
stance, directed, by the harbor masters, to 
lie with her head down the dock— in addi- 
tion to these considerations, I think that. 
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the sMp, by mooring herself as she did, with 
the steamboat lying as she did, made her- 
self responsible for all damage which should 
come to the steamboat in her then actual 
predicament, arising from any fault on the 
part of the ship, and cannot impute it as a 
fault to the steamboat, that the steamboat 
was, in fact, in such predicament. 

The ship was in fault, and, such fault not 
being excused, and no fault being shown 
on the part of the steamboat, there must 
be a decree for the libellants, with costs, 
with a reference to a commissioner to as- 
certain the damages sustained by the libel- 
lants. 



Case No. 7,43S. 

The JOHN WALLS, JR. 

[1 Spr. 178; i 12 Law Rep. 24.] 

District Court, D. Massachusetts. March, 1849. 

Maritime Liens— Repairs— Costs. 

1. Necessary repairs made in Massachusetts, 
upon a vessel belonging to another state, may 
create a lien, both by the general maritime law, 
and bv the Massachusetts statute of 1848 (chap- 
ter 290). 

2. Where a term of credit is given, the lien 
cannot be enforced, until after the expiration of 
the credit. 

3. Where the libel was sustained for only a 
small part of the amount demanded, costs were 
refused. 

4. When the marshal holds a vessel, by virtue 
of two warrants to arrest, in different suits, the 
custody fees are to be charged equally upon the 
two suits. 

[Cited in The Circassian, Case No. 2,725.] 

[This was a libel in the admiralty, to en- 
force the lien of material men. The libel- 
lants [Nathaniel O. Jaekman and others] had 
furnished a quantity of copper nails, marks, 
dove-tails, and other copper fastenings, to 
be used in repairing the vessel libelled at 
Salem. When the proceedings were com- 
menced, it was thought that she was a do- 
mestic ship, but it appeared from the an- 
swer that she was owned in the state of 
Maine. The vessel, when the warrant was 
issued, was in Boston, but twenty days had 
not elapsed since her departure from Salem. 
The libel contained an allegation, that by a 
statute of this commonwealth (St. 1848, c. 
290), the libellants' claim constituted a lien 
upon the vessel, and contained no allega- 
tion as to her citizenship, whether foreign 
or domestic. The demand upon which the 
libellants founded their claim for a lien, was 
set forth in a long account, in which the 
"bark John Walls, Jr., and owners" were 
charged in detail for copper nails and other 
materials. They were credited by a cer- 
tain amount of old copper, &c. The respond- 
ent [John Walls, Jr.] did not dispute the 
items and amount claimed by the libellants, 
o 

1 [Reported by F. E. Parker, Esq., assisted by 
.Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



but contended that a sis months' credit was 
given, and as that time had not expired, the 
libel ought to be dismissed. The libellants 
sustained their charges by their own books, 
and the evidence of the ship-carpenter who 
repaired the bark, and contended that it was 
a sale for cash. The claimant produced an 
agent, who testified that a conversation took 
place between said agent and one of the li- 
bellants, in which the latter promised to fur- 
nish nails on the same terms which he had 
furnished spikes for the vessel once before, 
namely, twenty-two cents, six months; it 
appeared by the books of the libellants, and 
the testimony of one of them, that such a 
sale of spikes on six months, was made some 
time previously. The agent also testified 
that one of the libellants told him that that 
was "as cheap as they could be got in Bos- 
ton." This was contradicted by a workman 
in the libellants' shop, who testified that he 
was present and must have heard the whole 
conversation. He testified that the libel- 
lants said they should charge "twenty-two 
cents per pound, as cheap as they could be 
obtained in Boston." He said he heard no 
more, and that he was in a position where 
he thinks he must have heard every thing. 
A Boston merchant testified that his six 
months' price was twenty-two cents. The 
counsel for the libellants also submitted the 
question whether this action to enforce the 
lien might not be sustained, before the term 
of creait had expired. The language of the 
Massachusetts statute is "Whenever a debt 
is contracted," &c.]2 

S. H. Phillips, for libellants. 
Isaac Story, Jr., for respondent. 

SPRAGUE, District Judge. As this ves- 
sel was owned in another state, a lien for 
necessary repairs is given, both by the gen- 
eral maritime law, and by the Massachusetts 
statute of 1848 (chapter 290). The most dif- 
ficult question here is one of fact. Was 
there a credit of six months? [There is a 
direct conflict of evidence, and under such 
circumstances the principle of law requires 
that the afBlrmative evidence of the agent 
must be credited rather than the negative 
evidence of the workman. By the testimony 
of the former, it appears that there was a 
contract to furnish "nails" at twenty-two 
cents per pound, and on a credit of six 
months. Consequently, as to the "nails" 
this proceeding was premature. But as to 
the other articles (marks, dove-tails, «&c.) it 
was not premature.] 2 i think a credit of 
six months was given for the greater por- 
tion of supplies, and for such portion no 
libel can be sustained until after the ex- 
piration of the credit. The Nestor [Case No. 
10,126]; The Chusan [Id. 2,717]. But for the 
residue, so far as it remains unpaid, a lien 
may now be enforced. 

Certain payments have been made, which 



2 [From 12 Law Rep. 24.] 
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are to Ije appropriated to tie estingTiIslimeiit 
of tlxe libellants' claim, wWcli first became 
due. This will leave only $14.76, for wWcli 
tlie libellants can now have a decree. As 
they did not limit their demand to this small 
amount, they cannot have costs. 

A question of the mode of taxing costs 
subseauently arose. It appeared that this 
vessel was in the custody of the marshal, 
upon a previous libel, when this suit was 
instituted, and that it had been the practice 
of the marshal, where he held property by 
virtue of two warrants of arrest, to charge 
the whole custody fees in the first suit; but 
THE COTJKT directed that they should be 
apportioned equally, charging one-half to 
each suit 



Case Wo. 7,433. 

The JOHN WESLEY. 

[9 Adm. Rec. 160.] 

District Court, S. D. Florida. Jan. 10, 1866. 

SAI.VAGE. 

[For saving a cargo of cotton, the court award- 
ed 15 per cent ou the dry cotton, appraised at 
42 cents per pound, and amounting to $121,8iti; 
and 33% per cent on the damaged cotton, ap- 
praised at 575 a bale and less, and amounting 
to §39,967.50; and on the portion dived for 45 
per cent on 56 bales and 16 half bales, ap- 
praised at $4,460, and 50 per cent on 30 crates, 
appraised at ,$750.} 

[Cited in Balier v. The Slobodna, 35 Fed. 543.] 

[This was a libel in rem by Joseph Lowe 
and others against the cargo and materials 
of the barl£ John Wesley, for salvage.] 

Homer G. Plantz, for libellants. 
W. C. Maloney, for respondent 

Before BOYNTON, District Judge. 

The property was saved from a wrecked 
bark laden with cotton. It having been ap- 
praised at the sum of $161,793.75, except the 
saved portion of the materials, which were 
sold for the sum of $2,774.04, it was order- 
ed, adjudged, and decreed that after de- 
ducting the costs, charges, and expenses, 
and $100 to be paid to petitioner Adams for 
carrying information, the libellants and pe- 
titioners recover for their services as fol- 
lows: On a portion of the cargo appraised 
at $121,826.25, being that portion appraised 
at 42 cents per pound, 15 per cent; on the 
remainder of the cargo, appraised at $39,- 
967.50, all of which is reported as dam- 
aged, and appraised at $75 per bale and 
lower rates, and on the proceeds of the ma- 
terials of the vessel, 33% per cent And, 
further, that on payment of the said costs, 
expenses, charges, and salvage, the* saved 
property be restored to the claimant Tt 
was further decreed, January 15, 1866, that 
on the appraised value of 56 bales, 16 half 
bales, and 30 crates of cotton, dived up 
and saved since the rendering of the for- 
mer decree, there be allowed the salvors, 
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after deducting costs, charges, and expenses, 
on the bales and half bales, appraised at 
§4,460, 45 per cent., and on the 30 crates, 
appraised at $750, 50 per cent It was fm"- 
ther decreed, January 29, 1866, that on four 
bales, one bag, and one lot of loose cotton 
(damaged) dived up and saved since ren- 
dering of the decree in the cause, and which 
has been sold as appears by the marshal's 
account sales for the sum of §808, there be 
allowed the salvors, after deducting the 
costs, charges, and expenses, 50 per cent 
of the said proceeds of sale. 



JOHN W. GANDY, The (RED BANK CO. 
v.). See Case No. 11,626. 



Case "No. 7,434. 

The JOHN WURTS. 

[01c. 462; 1 16 Hunt Mer. Mag. 383.] 

District Court, S. D. New York. Feb., 1847. 

Salvage— Amount and Kind of Service —Com- 
pensatiok. 

1. An indispensable ingredient of a salvage 
claim is tiiat the service has contributed imme- 
diately to the rescue or preservation of property 
in peril at sea. 

[Cited in The Tolomeo, 7 Fed. 500.] 
•[Cited in Eads v. Brazelton, 22 Ark. 499.] 

2. How far a person must be directly employed 
aiding the recovery of a wreck to constitute him 
a salvor? quere. 

3. But the title of salvor arises from actual 
possession of property in peril, with power to 
save it and the actual employment of means to 
that end. 

4. The rate of compensation is governed by no 
determinate rules of law. The principle sought 
to be enforced is to make a fair division of the 
salved proper^ between its owners and the sal- 
vors. 

5. In case of absolute derelict the habit of 
maritime courts- favors an equal partition of 
what is saved, one moiety to the salvor, the oth- 
er to the owner, after deducting the costs of suit. 

This was a cause of salvage. The action 
was brought in the name and favor of James 
Curtis, master of schooner Elizabeth, for 
himself, the owners and crew thereof, and al- 
so for the respective owners, masters and 
crews of the schooners David Cromwell and 
the Vineyard, and the sloop Hickory, and all 
others entitled. The libellant Curtis alleges 
that he was master and part owner of the 
schooner Elizabeth, of 65 ton^ burden, hav- 
ing a crew of three men and a boy; that she 
was employed in the coasting trade to and 
from New-York; that the schooner David 
Cromwell was a vessel of 30 tons burden, 
with a crew of two men, and the schooner 
Vineyard was of 45 tons burden, with a 
crew of two men, all three registered at Am- 
boy, New-Jersey; that the sloop Hickory, a 
small fishing vessel, with a crew composed 
of her master and one boy, on or about the 
9th of November last, discovered a large 

1 [Reported by Edward R. Olcott Esq.] 
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schooner, ttie John "Wurts, floating on the low- 
er or Sandy Hook Bay, bottom up, disman- 
tled and filled with water and deserted; that 
the sloop not being able to tow the wreck, 
came to where the above-named schooners 
were lying, and it was agreed that they and 
the crew of the sloop should proceed to the 
wreck and tow her into port. He further al- 
leges that various articles necessary to this 
purpose were immediately procured at con- 
siderable expense. He further alleges that 
the captains and crews of the vessels applied 
themselves from the afternoon of Monday 
until Wednesday morning upon said wreck, 
and for some days more, when finding it im- 
possible, on account of the bad weather, to 
get said wreck into port, they employed the 
steamboat Telegraph to assist them; that 
after working all one day they succeeded in 
bringing the wreck to the shore at Staten 
Island. He further alleges that the vessel 
was wrecked about the 10th of September in 
a storm, when all hands on board perished; 
that she had from that time until the 9th of 
November, been drifting about at the mercy 
of the winds, and would soon have been 
broken and gone to pieces. He further al- 
leges that it was with the greatest difficulty 
and exposure that the wreck was finally 
saved by Itbellant. Thomas Bell, Joshua 
and Charles Jones, owners of the schooner 
Excelsior, also intervened and alleged that 
they were entitled to salvage in said wreck, 
alleging that having been informed of the 
wreck of the John Wurts by the wreckmas- 
ter, they proceeded about the 10th of No- 
vember, and found her sunk in about ten 
fathom water, bottom upwards; that after 
attempting to raise her, they were obliged to 
leave on account of the very bad weather; 
that afterwards the steamer Jacob Bell, in 
the employment of the agent of the owners, 
came and assisted in towing her; that they 
towed her about ten miles towards Sandy 
Hook; that afterwards they were informed 
by the owners that the owners would em- 
ploy one of their own vessels to save her. 
They further allege that the owners being 
unable to save her, agreed with libellants 
that they would allow the one-half of the 
proceeds of the said John Wurts and cargo, 
if they would renew their efforts and bring 
her into port. They further allege that, in 
pursuance of this arrangement, they pre- 
pared themselves with a heavy chain and a 
large wheel cast expressly for the occasion, 
and employed Captain Bennett, who was ex- 
perienced and skilful in raising vessels, to 
go with them to the wreck; that they visited 
the wreck, but were prevented by the weath- 
er from continuing their work. That an- 
other trip was made by the Excelsior and the 
schooner Union and her crew, employed by 
libellants, and again without success, owing 
to adverse winds, which increasing to a gale, 
drove them away, and in which the bows of 
the John Wurts, striking violently against 
the bottom, she was opened, and her cargo 



chiefly or wholly discharged, and she was 
blown off to sea. They further allege that 
for three or four weeks they were in active 
pursuit of her, but could not find her, until 
they saw her in New- York Bay, in the pos- 
session of the libellant, to whom they gave 
notice of their claim for salvage. Jesse 
Richards, intervening as owner, admits in 
his answer the wreck of the John Wurts, as 
alleged, and that she was found by libellants 
about the 9th of November, but he is in- 
formed that she was found within the bar 
at Sandy Hook, and there was but little dif- 
ficulty and no danger in towing her to the 
shore at Staten Island. He admits that she 
was found dismantled, bottom up and totally 
deserted. In answer to the claim of Joshua 
T. Jones, owner of the schooner Excelsior, 
he denies that he is entitled to salvage; 
that his agents enitered into the following 
agx-eement with the said Jones for his serv- 
ices: "It is hereby agreed between Joshua 
T. Jones, and Warrington & Richards, that 
the said Jones will take the schooner John 
Wurts, and what cargo is on board of her, 
at a salvage of fifty per cent, (and to deliver 
her in the vicinity of Jersey City,) for sav- 
ing the same, and all that has been saved by 
the schooner Excelsior at the same rate; 
and Warrington & Richards shall not be at 
any charge for what Captain Bell has done 
with the schooner Excelsior previous to this 
contract for the schooner nor for any mate- 
rials. WaiTington & Richards', Joshua T. 
Jones." The claimant alleges, that though 
frequently urged to go on with their work, 
and bring in the schooner, that they delayed 
it for other employment, for several weeks, 
being engaged in raising other vessels. He 
denies that they are entitled as co-salvoi"s to 
compensation as claimed. 

The original libel in this case was filed by 
James Curtis, for himself and others, to re- 
cover salvage compensation for saving the 
schooner John Wurts, and contains appro- 
priate allegations to that end, and is sub- 
stantially supported by the evidence. After 
the action was instituted, Joshua T. Jones 
and others, owners of the schooner Excel- 
sior, by leave of the court, intervened in the 
suit and claimed a share of such salvage as 
should be awarded by the court for saving 
the schooner. The material facts In proof 
are these: The John Wurts, owned by the 
claimant, in New-Jei*sey, was wrecked in a 
gale on the 8th or 9th of September, a few 
miles below Sandy Hook, on a voyage from 
the North river and New- York to her home 
port, and all on board perished. The claim- 
ant was also owner of most of the cargo, 
and shortly after her loss employed the 
schooner Excelsior and other vessels, with a 
steamboat, to endeavor to save the wreck 
and cargo. They succeeded in raising her 
and towed her several miles, when she es- 
caped from them and again sunk in ten fath. 
oms water, her bows in the sand and her 
stern just out of water. All the expenses of 
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these proceedings were paid Tdj tlie claimant, 
except tliose of the schooner Excelsior. On 
the 24th of Septemher an agreement in writ- 
ing was entered into hetween the claimant 
and Joshua T. Jones, managing owner of the 
Excelsior, that he would undertake the sal- 
vage of the vessel and cargo, and deliver 
them near Jersey City, for fifty per cent, 
on the amount saved, and that allowance 
should also he in full compensation of serv- 
ices already rendered by his vessel and crew 
under the employment of the claimant About 
the 6th or 7th of October the Excelsior pro- 
ceeded to the wrect, with apparatus pre- 
pared to raise it, and passed a large chain 
under its stem, but she had not force enough 
to move it; the chain was secured around the 
wreck and the Excelsior and her crew went 
back to the city for further assistance. They 
had been engaged about twelve hours in this 
service. * On the 13th o'f October the Excel- 
sior and another vessel started to go to the 
wreck again, but were driven ofE by a heavy 
gale of wind. The schooner is supposed to 
have been moved by the same gale, as a day 
or two after she was seen drifting to the 
eastward, past Fire Island, and was subse- 
quently reported off the east end of Long 
Island. After a heavy blow from the east- 
ward she was again seen drifting to the 
westward, past Fire Island, towards the 
New-Jersey shore. When information was 
received of this last movement of the wreck, 
the Excelsior was sent to Fire Island to 
search for it, but could discover nothing of 
it The Excelsior was then engaged by her 
owners in another wrecking adyenture near 
Fire Island. The Excelsior was after that 
further dispatched to New-York Bay in 
search of the schooner, but without success. 
The agent of the claimant, after the agree- 
ment of September 24th, repeatedly urged 
Jones to pursue with promptitude the under- 
taking to raise the wreck. Jones, at the time 
of the agreement, declared he should be able 
to complete the salvage in two days, and ten 
days or more after this agreement he ex- 
cused himself when pressed on the subject— 
the' weather being particularly fine and fa- 
vorable—by saying he was engaged in other 
business, or had arrangements to make be- 
fore going to the wreck. On the 9th of No- 
vember, the libellants, Curtis and others, fell 
in with the schooner, grounded on the Great 
Kill shoals In Sandy Hook Bay, bottom up- 
wards, filled with water, her bows bilged, 
her rigging and masts all gone, the principal 
part of her cargo out, and her bulwarks and 
stanchions mostly carried away. Immediate 
and active exertions were applied to saving 
her; and by aid of several small vessels, 
with chains and other appropriate appar- 
atus, and a steamboat to tow her, she was 
got of£ the shore and moved towards Amboy, 
but grounded several times before she could 
be got to Staten Island. A good deal of dif- 
ficulty and some danger was incurred in 
keeping' her afloat The weather was thick. 
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cold and severe, and nearly a fortnight was 
occupied constantly by all the libellants and " 
their vessels before the salvage was accom- 
plished—at times the crews being kept at 
work aU night They were compelled to 
float , her bottom upwards and stern fore- 
most, at great disadvantage and risk, and to 
the hazard of her turning over on the small 
vessels supporting her and 'crushing them. 
The ordinary incidents of breaking chains 
in seciffing and -saving her, and injuries to 
the vessels employed, were experienced. The 
wreck sold for about $1,300, aud the frag- 
ments of her cargo remaining with her for 
about ?50. 

J. G. Hart, for libellants, Curtis and others. 
Burr & Benedict, for Jones and his asso- 
ciates. 
J. M. Mason, for claimants. 

BETTS, District Judge. Upon the facts in 
this case the claim of Jones and owners of 
the Excelsior to salvage cannot be allowed. 
It lacks the indispensable Ingredient of a 
salvage service: that of having contributed 
immediately to the preservation or rescue of 
the property in peril at sea. The circumstan- 
ces In proof do not demand of the court a de- 
cision upon the point, how far a person must 
be dii-ectly employed aiding the recovery of a 
wreck to constitute him a salvor. Nor am I 
disposed to lay down the rule that he must 
make it certain the property was saved by 
his assistance; but I am not aware of any 
principle which invests him with the rights 
and privileges of a Salvor, until it is rendered 
reasonably probable upon the evidence that 
his labor or skill have contributed towards 
protecting property exposed to instant peril 
at sea from ultimate loss or further damage. 
An impression seems to have obtained, that 
one who finds derelict property under water 
or afloat, acquires a right to it by discovery, 
whicli can be maintained by a kind of con- 
tinued claim, without keeping it in posses- 
sion or applying constant exertions for its 
preservation and rescue. There is no founda- 
tion for such notion. 

The right of a salvor results from the fact 
that he has held in actual possession or has 
kept near what was lost or abandoned by the 
owner or placed in dangerous exposure to 
destruction, with the means at command to 
preserve and save it, and that he is actually 
employing those means to that end. The 
finder thus becomes the legal possessor, and 
acquires a privilege against the property 
for his salvage services which takes pre- 
cedence of all other title. Lewis v. The 
Elizabeth & Jane [Case No. 8,321]; The Bee 
[Id. 1,219]; Wilkie v. Two Hundred and Five 
Boxes of Sugar \X^. 17,662]. The law will 
protect him against all interference by others, 
even the true owners, until he is adequately 
rewarded or opportunity is allowed to bring 
the property to a place of safety, and have 
his compensation secured him by the judg* 
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ment of the proper tribunals. The fact that 
property is found at sea or on the coast in 
peril, without the presence of any one to 
protect it, gives the finder a right to take it 
in his possession; and the law connects with 
such right the obligation to use the means 
he has at control, and with all reasonable 
promptitude, to. save it for the owner. He 
can therefore be no otherwise clothed with 
the character of salvor than whilst he is 
in the occupancy of the property, and em- 
ploying the necessary means for saving it. 
Notor-ious possession, with the avowal of the 
object of such possession, are cardinal req- 
uisites to the creation or maintenance of the 
privileges of a salvor; where they do not 
exist, any other person may take the prop- 
erty with all the advantages of the first find- 
er. 

This is the clear policy of the law. It re- 
wards with liberal generosity a meritorious 
salvor, but counts first in the order of his 
meritorious acts a prompt use of sufficient 
means, both in getting at property needing 
relief and abiding with it until its salvage 
is completed. The value of his services is 
enhanced and their compensation augmented 
proportionally to the danger and loss to the 
salvor accompanying such exertions and their 
benefit to the owner. No one of these 
cardinal qualities appears in support of this 
claim. The most that is proved in favor of 
the owners of the Excelsior is, that being 
in port after having left the wreck, they di- 
rected apparatus to be prepared here to 
aid in raising it. A fortnight or three weeks 
were consumed awaiting such preparations, 
the wreck in the mean time being left desert- 
ed, with the exception that the Excelsior and 
crew were once alongside of it for about 
twelve hours. Under those circumstances, 
any other persons going to the wreck and 
effecting its saving would have been enti- 
tled to the rights of sole salvors. The claim 
becomes infinitely weaker, when set up aft- 
er the wreck had been forced from the place 
where it grounded, and was driven by the 
winds and waves for nearly a month to and 
fro out at sea, and along the coasts. I ac- 
cordingly pronounce against the claim of the 
owners of the Excelsior, and only refrain im- 
posing costs on them because of the loss and 
expense incurred by them in making their 
preparations and efforts, amounting to $120 
or $130, independent of the time employed by 
the Excelsior and her crew in their fruitless 
efforts. If they have any right to compensa- 
tion for services rendered prior to the written 
agreement, it cannot be enforced in this ac- 
tion. They must look to the owner personal- 
ly on his contract with them. The right of 
the other libellants to a reasonable reward 
is not denied by the owner; but he seeks by 
his defense to prove that one or two hundred 
dollars would be a full compensation for the 
time occupied and assistance given by the 
libellants on the occasion. 

It is unnecessary to repeat the principles 



entering into the determination of a salvage 
reward; they have been too often discussed 
and stated in the decisions of maritime courts 
to leave any important illustration of the 
doctrines unexplained. There can be na 
doubt of the rightful authority of the court 
to regulate the award of compensation very 
much at discretion; but all judicial tribunals 
find fixed rules of adjudication, when at all 
applicable to the subject, more useful and 
satisfactory in operation than mere discre- 
tionary allowances, however discreetly they 
may be allotted. Tyson v. Prior [Case No. 
14,319]. Accordingly, maritime courts, when 
not governed by positive law in this i*espect, 
have, by a kind of common concurrence, fa- 
vored an allowance, if in cases of derelict, 
of from one-third to three-quarters of the 
salved property to the salvors, varying the 
amount between these points by regard to the 
special nature of the services, the peril and 
toil incurred and value of property saved, 
and hazard to property employed in making 
the salvage. The Jubilee, 3 Hagg. Adm. 43, 
note; Abb. Shipp. (Story's Ed. 1829) p. 39S. 
The growing preference, however, to deter- 
minate rules of compensation in salvage 
cases, has so far settled upon a moiety as the 
proper rate of division in cases of absolute 
derelict, that it may almost be termed the 
habit of courts to give that proportion when 
no imperative consideration induces them to 
deviate from it The Henry Ewbank [Case 
No. 6,376]; Bond v. The Cora [Id. 1,620]. 
The extraordinary merit of the services may 
augment the share awarded, or the large 
value of the* property saved diminish the al- 
lowance. No sagacity could hope to select a 
fixed amount, which would in every instance 
be an appropriate compensation. A moiety, 
however, approximates sufficiently near to 
accomplish most of the important benefits 
which salvage rewards were designed to sub- 
serve, comprehending the general interest of 
maritime commerce and a reasonable parti- 
tion of the imperiled property between the 
owner and the party instrumental in recover- 
ing and restoring it. Courts accordingly are 
inclined to countenaaice that method of fix- 
ing the reward, unless special circumstances 
call for a discriminating valuation. The Wa- 
terloo [Id. 17,2573; The Galaxy [Id. 5,186]. 
I think none such exists in this ease, nor on a 
careful estimate of the services rendered, 
with a view to the small value of the prop- 
erty saved, and the probability that little or 
nothing could be realized from the adventure 
and the actual benefit to the owner, do I, 
regard six or seven hundred dollars a dis- 
proportionate compensation to be specifically 
awarded the libellants for what was perform- 
ed by them. 

I therefore decree in their favor the costs 
of suit, first to be paid out of the proceeds 
in court, and then, that they receive the 
moiety of the residue for the salvage services 
rendered in this ease. Unless the mode of 
distribution between the libellants is adjust- 
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ed amongst themselves, it must be referred 
to a commissioner to ascertain and report the 
proportion payable to each, and to each ves- 
sel employed in rendering the salvage serv- 
ice. 



Case liTo. 7,435. 

JOIOE V. ALEXANDER. 

[1 Cranch, 0. O. 528.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1808. 

Trial— Jurors— Challenge— Evidence— Repu- 
tation. 

1. The two jurors first sworn in a cause, are 
the proper triers of a challenge for favor. 

2. The court will not permit counsel to argue 
to the triers upon a challenge for favor. 

3. The challenged juror cannot be examined as 
a witness to the triers. 

[Cited in Matilda v. Mason, Case No. 9,280.] 

4. Witnesses may be separated, and examined 
each out of hearing of the others. 

5. The reputation which can be given in evi- 
dence, must be a reputation among free white 
persons who are dead, or whose death may he 
presumed. 

6. A deposition of a deceased person taken in 
another cause, may be read in this, as hearsay. 

Petition for freedom [by Clem Joice, a ne- 
gro]. Four jurors having been sworn, Mat- 
thew Wright was called as a juror, and 
challenged for favor; whereupon xhe two 
jurors first sworn, were sworn as triers, and 
having hear-d testimony as to Wright's dec- 
larations that "they had better not sum- 
mon 'him on negro causes, for he would free 
them all," were directed by the court to 
withdraw to consider of their verdict, and 
having done so, attended by an officer of the 
com't, they returned and declared that :^rat- 
thew Wright did not stand indifCerent be- 
tween the parties. 

THE COURT (DUOKETT, Circuit Judge, 
absent) refused to suffer counsel to argue 
the case before the triers; but at tlie re- 
ques't of the defendant's counsel, instructed 
the triers that the question for them to de- 
cide was, whether Matthew Wright stood 
as a fair, indifferent, unbiased, unprejudiced 
juror between the parties. On the ti-ial be- 
fore the triers, the counsel for the petitioner 
offered to swear Matthew Wright himself, 
to state what he did say, but THE COURT 
refused, as the question was whether he was 
indifferent, and if partial as a juror, he might 
be supposed not a proper witness. (Quaere 
de hoc?) See Trials per Pais, 192, 200. 

A record of a case from the general court 
Df Maryland was produced, in which it ap- 
peared that only the two first sworn jurors 
were sworn as triers, although five had been 
sworn. 

CRANCH, Chief Judge, thought that all 

1 [Reported by Hon. William Cranch, Chief 
Judse.] 



the jurors sworn, should be triers of the 
challenge. Trials per Pais, 199. 

F. S. Key, for defendant [Robert Alexan- 
der], suggested that the witnesses for the 
petitioner were of bad character, and believ- 
ed they would not testify fairly if permitted 
to hear each other's testimony, and moved 
the court to direct that all the plaintiff's wit- 
nesses but one should be excluded from the 
court room, which THE COURT granted;" 
CRANCH, Chief Judge, doubting very much 
as to the propriety of such a practice as a 
general rule, without some further evidence 
of combination or corruption. 

Mr. Key stated, that in the case of Ruth- 
erford V. aioore [Case No. 12,174], for slan- 
der, at Washington, in June, 1807,. the court 
had made a like order. But although the 
court had notes of that case, they had no 
note of such a decision. 

Mr. Caldwell, for petitioner, asked the 
witness what was the general reputation of 
the neighborhood as to the condition of Ann 
Joice, who was alleged to have been brought 
into this county by Lord Baltimore, viz., 
whether she was a free white woman. 

Mr. Key objected to the question, and THE 
COURT refused to permit it to be asked, 
and said that evidence of general reputa- 
tion of a fact, can only be given when the 
reputation was among free white persons 
who are dead, or presumed from the length 
of time to be dead. 

F. S. Key, offered a record of the Prince 
George's court, of the petition for freedom 
by the mother of the petitioner against N. 
Young, under whom the defendant claims 
property, which record stated that the pe- 
titioner "no further prosecuted her petition."^ 

THE COURT refused to admit it in evi- 
dence, it being wholly immaterial to this 
issue, whether such a petition were dis- 
missed or not, although it be proved that the 
petitioner in that case was the mother of the 
present petitioner, and that the present de- 
fendant claims under N. Yonng. 

Mr. Key having proved that Thomas Lane 
was dead, offered to read his deposition, con- 
tained in a record from the general court of 
Maryland, in a suit between Mahony and 
Ashton, as the declaration of a person now 
dead. 

Mr. Hiort, Mr. Caldwell, and Mr. Morsell 
objected. If this cannot be used as a depo- 
sition, it is no evidence of his declaration. 
This is not in the handwriting of Lane; he 
has not signed it. The deposition is not a 
matter of record; this is only a copy made 
by the derk from a paper filed in his office. 
It is not his duty to certify such papers. 
His certificate is not better evidence than 
that of any other person; even if the origin- 
al deposition could be evidence, a copy is 
not. The magistrate, before whom the depo- 
sition was taken, might be examined as to 
the. declarations of Mr. Lane. The present 
petitioner has no opportunity of cross-ex-' 
amination. M'Nally, 300. The petitioner 
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might, pei'haps, show that he was interested. 
The deposition appears on the face of it to 
have been read by consent. 

ilr. Key, in reply. The original deposition 
cannot be had out of the court. It is made 
part of the record, "by a bill of exceptions. The 
record is offered to the court (not to the jury) 
to satisfy the court that it is the deposition 
of Lane. The clerk is bound to record all 
depositions filed in a cause. They make a 
part of the record. The entry in the record 
is, "that the said John Ashton, by his at- 
torney, comes here into comt and files the 
following deposition." 

(No bill of exceptions made the deposition 
a part of the record. The question, there- 
fore, was whether a certified copy of a depo- 
sition filed in the office of the derk of the 
general court of Maiyland, be evidence of 
the declaration of Lane. The certificate of 
the clerk was authenticated by the chief 
justice of the court.) 

THE COURT (DUOKETT, Circuit Judge, 
absent, and CE.ANCH, Chief Judge, doubt- 
ing) admitted the copy of the deposition to 
be read in evidence to the jury, as the dec- 
laration of a deceased person. 

Verdict for defendant 
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In re JOLIET IRON & STEEL CO. 

[10 N. B. R. (1874) 60.] i 

District Court, N. D. Illinois. 

Intoluktakt Baxkeuptct — Aaibxdmest— ITUM- 

BEE OF CREDITOKS. 

In all petitions pending in. involuntary bank- 
ruptcy commenced since December 1, 1873, 
where no adjudication has been had, the petition- 
er must file a swoin amendment to his petition, 
alleging on information and belief, tliat the pe- 
titioners represent one-fourth in number and 
one-third in amount of the creditors of the bank- 
rupt. 

[Cited in Re Comstock, Case No. 3,077; Re 
Mann, Id. 9,033.] , *, xv« 

In bankruptcy. 

BLODGETT, District Judge. I must con- 
fess that the question raised is not entirely 
free from doubt in my own mind. But there 
■are some provisions of the law that are ex- 
ceedingly clear. The 39th section of the orig- 
inal bankrupt act of March 2d, 1867 [14 Stat. 
536], is substantially and practically repealed, 
and a new section enacted in place of it. The 
new section enumerates the acts which shall 
constitute acts of bankruptcy, and for which 
a party may be forced into involuntary or 
compulsory bankruptcy, and proceeds as fol- 
lows: "And subject to the conditions here- 
inafter prescribed shall be adjudged a bank- 
rupt on the petition of one or more of his 

1 [Reprinted by permission.] 
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creditors, who shall constitute one-fourth 
thereof, at least, in number, and the aggre- 
gate of whose debts provable under this act 
amounts to at least one-third of the debts so 
provable." Now this must be done on the 
petition of that number of creditors. It is 
manifest, then, that from the time this be- 
comes a law no person can be adjudged a 
bankrupt unless the requisite number of cred- 
itors join in the petition, because it must be 
upon their petition; and it is very clear to me, 
that the practice as indicated by the whole 
tenor of this law, in respect to cases here- 
after commenced, is that the petition must 
affirmatively show that the requisite number 
of creditors in number and amount have 
united in the petition. I do not think, as has 
been argued, that this allegation as. to the 
number of creditors must necessarily be so 
positive that the party could be prosecuted 
for perjm-y upon it. It may be stated (and I 
shall so hold, until some higher com-t lays 
down the contrary), upon the information 
and belief of petitioning creditors, that they 
do constitute one-fourth in number and one- 
third in amount of the aggregate creditors, 
because we all know that creditors are very 
liable to be imposed upon by debtors as to 
the extent of their (the debtors') indebted- 
ness. Oases have been developed, and, in- 
deed, occur almost daily in practice, in which 
debtors have represented to their creditors 
that they owed a veiy small amount of debts, 
but in which, when the facts came to be de- 
veloped, their entire indebtedness largely ex- 
ceeded the amount stated. Creditors, of 
course, in preparing petitions in the first in- 
stance, speak according to the light thej' pos- 
sess at that time. I think, therefore, it will 
be a sufficient compliance with the provisions 
of the law that they state on their informa- 
tion and belief that they do constitute one- 
fourth in number and one-third in amount of 
the creditors of the debtor named. Then the 
law provides that if the debtor wishes to 
traverse this allegation he can do so by a 
statement made in writing, that the requi- 
site number of creditors have not joined in 
the petition, whereupon the court shall re- 
quire the debtor forthwith to file a schedule 
of his creditors with the court, which, of 
course, must be, so far as he is concerned, 
conclusive; and if the creditors succeed, with- 
in the time limited by statute, in obtaining 
the consent of the requisite number of the 
creditors mentioned in the schedule filed by 
the debtor himself, the proceedings can go 
on; otherwise the proceedings must lapse. 
So that I see no difficulty in administering 
the law under the amendment, in respect to 
cases commenced hereafter. 

The only question that has given me trou- 
ble has been how to apply the law to cases 
already pending which had been commenced 
since 1st December last. Taking all the 
points together, it appears to me that it has 
become necessary, since the passing of the 
amendatory act, that the creditors who wish 
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to prosecute tMs class of cases slioiald ap- [ 
ply to the court for leave to amend their 
petitions and join the requisite number of 
creditors in the prosecution of the cases. 
Otherwise "we must hold as nugatory and of 
no application some part of the language of 
this section. After providing, in the way I 
have already read, that the person guilty of 
any of the several acts of Dankruptcy enu- 
merated, may be declared a bankrupt on the 
petition of the requisite number of creditors, 
the law then provides that, "in all cases com- 
menced since the 1st day of December, 1873, 
and prior to the passage of this act, as well 
as those commenced hereafter, the court 
shall, if such allegation as to the number or 
amount of petitioning creditors be denied by 
the debtor, by a statement in writing to that 
effect, require him to file in court forthwith 
a full list of his creditors, with their places 
of residence and the sums due them respec- 
tively, and shall ascertain, upon reasonable 
notice to the creditors, whether one-fourth in 
number and one-third in amount thereof, as 
aforesaid, have petitioned that the debtor be 
adjudged a bankrupt." This clause applies- 
as well to cases to be commenced as to cases 
commenced since 1st December, 1873; and, 
as was remarked in the discussion of this 
case,- it is contrary to all our experience, to 
the rules of our proceedings, and to the logic 
of the process on which this class of discus- 
sions is can-ied on, that a party should be 
called upon to deny a statement which has 
not been made against him. The language 
of the law is: "If such allegation as to the 
number or amount of petitioning creditors be 
denied by the debtor." There must be an 
allegation somewhere, then. The creditor, 
before he can require the debtor to file a 
schedule of his debts, has alleged, in sub- 
stance, that one-fourth of the creditors in 
number and one-third, in amount have joined 
In the petition, or do unite in the petition, 
and in the request to have the debtor adjudi- 
cated a bankrupt. There must be some al- 
legation of that kind before he can be called 
upon to deny it And I can see no special 
hardship in this. There is no difficulty to a 
creditor who has already filed a petition 
against the debtor, and who wishes to con- 
tinue the prosecution of it, obtaining the con- 
sent of the requisite number of creditors to a 
continuance of those proceedings. It seems 
to me that the fact on which the court has 
the right to proceed is that the requisite 
number of creditors have acceded to the con- 
tinuance of proceedings. The court, indeed, 
loses jurisdiction over the case unless it is 
made to appear afBrmatively by the petition- 
ing creditors that the requisite number of 
creditors request and demand the adjudica- 
tion of the debtor as a bankrupt. The al- 
legation (as I stated at the outset) that the 
requisite number of creditors have joined in 
the petition, makes a prima facie case, makes 
a case on which the court can grant a rule 
to show cause, and the debtor is allowed the 
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privilege of coming forward and showing 
that the requisite number of creditors have 
not joined in the petition. But it also im- 
poses on the debtor the obligation of dis- 
closing the number of his ei-editors, their 
places of residence, the amounts of their 
debts, so that their assent can be obtained 
within a reasonable time. I see no special 
hardship in this, on creditors who have al- 
ready commenced a case, more than on cred- 
itors who contemplate commencing one here- 
after. 

Further, I derive some support in this view 
of the case from the clause of the act which 
reads: "And if it shall appear that such 
number and amount have not so petitioned, 
the court shall grant reasonable time, not 
exceeding, in cases heretofore commenced, 
twenty days, and in cases hereafter com- 
menced, ten days, within which other cred- 
itors may join in such petition." Here is a 
difference of ten days given in favor of cred- 
itors who have already initiated proceedings, 
in the time granted within which to obtain 
the consent of the requisite number of cred- 
itors to the continuance of the proceedings. 
It seems to me that this clause was placed 
there on pm-pose to enable a creditor who 
has already instituted proceedings to take 
the initial step to amend his petition, and 
seek the co-operation of such number of cred- 
itors as was necessary to give the court 
jurisdiction. It cannot be supposed from the 
whole language of the statute, taken togeth- 
er, that congress intended to legislate this 
class of cases out of court entirely. The 
court cannot "put that construction on the 
law. The only question is, did congress in- 
tend that where a petition had been filed 
since 1st December, 1873, by a single cred- 
itor, representing perhaps not over two hun- 
dred and fifty dollars, he should be allowed 
to proceed and prosecute that case to a <;on- 
clusion, unless the debtor himself should 
come in and object and file a statement of 
the names of his creditors, and amounts of 
thehr respective debts, together with their 
residences, so that the creditor could obtain 
their assent? Taken with the clauses I have 
read, I do not think that can be construed to 
be the intention of the act; but it seems to 
me that the debtor is entitled, first, to an 
allegation placed upon the record that the - 
requisite number of creditors do desire an 
adjudication. He may then deny that alle- 
gation and show that the requisite number 
of creditors do not desire his adjudication in 
bankruptcy. And when he has made that 
statemenl^ the petitioning creditor has the 
right to take twenty days in which to obtain 
the assent of the requisite number. The rea- 
son for making a distinction between the 
time allowed in cases already petitioned, and 
in cases hereafter brought is manifestly this: 
Where creditors bring a case after the law 
was' passed they are supposed to act in the 
light of what has already transpired, and 
have some information upon the extent of 
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the Indebtedness of the debtor. They are 
supposed to have investigated, so far as op- 
portunities would enable them, the financial 
condition of their debtor, and ascertained 
approximately the facts in the ease. With 
respect to ■ eases commenced before the 
amendment went into force, they are sup- 
posed not to have made such investigation. 
Therefore, extra time is given them before 
they will be put out of court, or required to 
make their final showing as to the number 
of creditors who do assent, upon the return 
of the debtor. Now, the creditor, under the 
practice suggested, in cases which are pend- 
ing, could come into court and ask leave to 
amend his petition in the respect I have indi- 
cated. On the request being granted and the 
amendment made, the debtor will have the 
privilege, as in cases hereinafter brought, of 
denying that the requisite number of cred- 
itors have assented. Then he will be required 
to file his schedule. The argument of incon- 
venience is one which the court cannot con- 
sider- The banki-upt law is a stringent pro- 
vision for taking a man's business from his 
own control, and placing it in the hands of the 
courts, or his creditors, for the purpose of clos- 
ing his affairs. If creditors wish to do this 
they must do it in the terms of the bankrupt 
law. The only question is, from whom shall 
the objection first come, or by whom shall the 
allegation be first made, that the requisite 
number of creditors have not joined in the pe- 
tition for adjudication? Taking the whole 
scope of the act, it seems to me that in all 
petitions where adjudication has already been 
passed, the allegation must come from the pe- 
titioning creditors, and it must be made to ap- 
pear aflarmatively that the requisite number 
do join in the petition. Now, take section 13 
[18 Stat 182], which is an amendment of sec- 
tion 40 of the original act. It reads as fol- 
lows: "And if, on the return day of the or- 
der to show cause as aforesaid, the court shall 
be satisfied that the requirement of section 39 
of said act as to the number and amount of 
petitioning creditors has been complied with, 
or if, within the time provided for in section 
39 of this act, creditors suflOLcient in number 
and amoiftit shall sign such petition so as to 
make a total of one-fourth in number of the 
creditors, and one-third the amount of prova- 
ble debts against the bankrupt, as provided 
in said section, the court shall so adjudge, 
which judgment shall be final; otherwise it 
shall dismiss the proceedings, and in cases 
hei'eafter commenced, with costs." 

Now, it becomes a matter of inquiry for the 
•comi: to ascertain, and adjudge upon, whether 
the requisite number of creditors have joined; 
and the reason of that is very obvious. By 
other provisions in this same amendment to 
the law, a bankrupt who is forced into bank- 
ruptcy under the compulsory clauses of the 
act is discharged without reference to the 
amoimt of dividend which he pays, while a 
bankrupt who goes into voluntary bankruptcy 
must pay a dividend at the rate of thirty per 



cent It is to guard against collusive pro- 
ceedings on the compulsory side of the docket 
that this provision is made, and It is made the 
duty of the court to inquire and investigate 
whether the requisite number of creditors had 
joined in the proceedings, and whether the 
proceedings are in good faith. The naked al- 
legation in the petition also would seem to 
necessitate such action, and the court be satis- 
fied as to the good faith of the debtor, and 
that he is not acting in collusion with his 
creditors in regard to the number who signed 
the petition for adjudication. The amend- 
ment must be made by a sworn petition to 
the court, and must be joined in by the requi- 
site creditors in number and amount 
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JOLLIE V. JAQXJES et al. 

[1 Blatchf. 618; i 9 N. Y. Leg. Obs. 11; Cos, 

Manual Trade-Mark Cas. 57; 3 Am. 

Law J. (N. S.) 402.] 

Circuit Court, S. D, New York. Oct Term, 
1830- 

CopXRiGHT — Requisites — Mdsioal Composition — 

Title. 

1. Under the copy-right act of February 3, 
1831 (4 Stat, 436), there are three preliminary 
steps requisite to the securing of a valid copy- 
right: (1) The deposit of a printed copy of the 
title of the work before publication, with the 
clerk of the district court; (2) notice to the pub- 
lic, by printing, in the place designated, the fact 
of the entry, in the form prescribed by tie stat- 
ute; and (3) the deposit with lie clerk of a 
copy of the work, within three months from the 
date of publication. 

2. Section 10 of the act of August 10, 1846, 
establishing the Smithsonian Institution (9 Stat. 
106), does not make the delivery of copies of a 
work to the librarian of the institution, and to 
the librarian of the congress library, a prerequi- 
site to a titie to a copy-right for the work. As, 
however, some doubt must rest upon this ques- 
tion, until it is settied by paramount authority, 
it is most prudent meanwhile for authors to con- 
form to the provisions of the act of 1846. 

3. A musical composition, to be the subject 
of a copy-righc, must be substantially a new 
and original work; not a copy of a piece already 
produced, with additions or variations whici a 
writer of music with experience and skill might 
readily make. 

[Cited in Daly v. Palmer, Case No. 3,552.] 

4. The composition of a new air or melody is 
entitled to protection, and the appropriation of 
the whole or of any substantial part of it is a 
piracy. 

5. Where, on an application for an injunction 
to restrain the infringement of a copy-right for a 
musical composition, the defendant alleged that 
the basis of the composition was taken from one 
before published abroad, and was a substantial 
copy of it and that the plaintiff had only, by or- 
dinary skill and experience, adapted to tiie piano- 
forte a melody that had been arranged for the 
clarionet, and the evidence on that point was 
conflicting, so that the court could not determine 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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the question of fact, a decision on the motion for 
an injunction was suspended, and an issue at 
law directed, the defendant to keep an account 
of sales and report them monthly under oath to 
the derk. 

6. In a suit founded on the copy-right act, 
where both parties are residents of New- York, 
and the plaintiff fails to make out a title to his 
copy-right, the question whether the court will 
interfere to prevent the use of the title of the 
work, upon principles relating to the good will 
of trades, cannot be entertained, as the court has 
no jurisdiction of such a question. 

7. A copy-right is given for the contents of a 
work, n^tforitsmfiKfiJitle. There need be no 
novelty" or "origifiality in the title. The title is 
an appendage to the work, and if the latter is not 
protected by a copy-right, the former is not. 

[Cited in Osgood v. Allen, Case No. 10,603; 
Donnelley v. Ivers, 18 Fed. 595; Estes v. 
Williams, 21 Fed. 189; Trow City Directory 
Co. V. Curtin, 36 Fed. 829.] 

8. Whether, in case of a valid copy-right for a 
work, and a piracy of the title, the court would 
not have jurisdiction to interfere and protect 
the copy-right under the act, quere. 

This was an application [by Samuel C. 
JoUie] for a provisional injunction to re- 
strain the defendants [John D. Jaques and 
James M. Jaques] from an alleged violation 
of a copyright for a musical composition. 

[The bill alleged that George Loder, in his 
capacity as musical director of Burton's 
Theatre, had re-an-anged, and adapted for 
the purposes of the dance, a German musical 
composition, known as the Roschen Polka, 
which had never been re-published in this 
country; and had arranged the same for 
the piano, giving to his adaptation and re- 
arrangement the title of "The Serious Fam- 
ily Polka"; that he had taken out a copy- 
right for this piece of music, and had as- 
signed it to the complainant; and that the 
defendants were violating that copyright by 
the publication and sale, under, the same 
title, of a piece of music, which was alleged 
to be a copy or colorable imitation of the one 
published and copyrighted by Loder. The 
defendants denied that the one published 
and sold by them was such a copy, claimed 
that it was an original and different adap- 
tation of the same German air; and that 
neither the piece of music published by the 
complainant, nor its title, was entitled to 
the protection of the copyright law. 

[James W. Gerard and Thomas O. T. 
Buckley, for defendants, cited act of 1831, § 
1 (4 Stat. 436); Curt. Copyr. pp. 145, 281, 
296, 298; D'AImalne v. Boosey, 1 Younge & 
O. Exch. 288. 

[Benjamin F. Butler and John 0. Dev- 
ereux, for complainant, cited Cui*t. Copyr. 
pp. 170, 293, 294, 295) 298; 17 Ves. 215; Gad- 
son, Copyr. 215; Emerson v. Davies [Case 
J^o. 4,437].2 

' NELSON, Circuit Justice. This is a bill 
tiled to restrain the defendants from an in- 
fringement of the plaintifiE's copy-right in a 

, 2 [From 3 Am. Law J. (N. S.) 402.] 



musical composition known as "The Serious 
Family Polka, &c., arranged by George 
Loder." The author assigned his interest in 
the same to the plaintiff, who, on the 19th 
of February, 1850, deposited the title of the 
piece with the clerk of the district court for 
the Southern district of New-York, and on 
the next day the musical composition itself, 
in pursuance of the act of congress of the 3d 
of February, 1831 (4 Stat 436), for the pur- 
pose of securing the copy-riglit 

1. The first section of that act provides, 
among other things, that any person, being 
a citizen of the United States, or resident 
therein, who shall be the author of any book 
or books, map, chart, or musical composi- 
tion, and the legal assigns of such person, 
shall have the sole right and liberty of 
printing, publishing, and vending such book, 
&c., or musical composition, in whole or in 
part, for the term of twenty-eight years from 
the time of recording the title thereof. The 
fourth section prescribes, that no person 
shall be entitled to the benefit of the act, 
unless he shall, before publication, deposit 
a printed copy of the title of such book, &e., 
or musical composition, in the clerk's office 
of the district court of the district wherein 
the author or proprietor shall reside; and it 
is made the duty of the clerk to record the 
same in a book kept for that purpose; and 
the author or proprietor shall also, within 
three months from the publication, deliver 
or cause to be delivered a copy of said book, 
&c., or musical compositioii, to the clerk of 
said district; and it is also made the duty 
of the clerk, at least once in each year, to 
transmit a certified list of all such records, 
together with the several copies of books, 
musical compositions, &e., deposited, to the 
secretary of state, to be presei-ved in his 
office. The fifth section prescribes, that no 
person shall be entitled to the benefit of the 
act, unless he shall give information of the 
copy-right being secured, by causing to be 
inserted in each of the several copies pub- 
lished during the term secured, on the title 
page or the next page, if a book, or on the 
face, if a musical composition, the words: 
"Entered according to act of congress, &c., 
by A. B, in the clerk's office of the district 
court, &c." 

It will be seen, therefore, by the provi- 
sions of this act, that there are three pre- 
liminary steps requisite to the securing of 
a valid copy-right: (1) The deposit of a 
printed copy of the title, before publication, 
with the clerk of the district court; (2) no- 
tice to the public, by printing, in the place 
designated, the fact of the entry, in the 
form prescribed by the statute; and (3) the 
deposit with the clerk of a copy of the book 
or musical composition within three months 
from the date of publication. 

The tenth section of the act of congress 
passed August 10, 1846 (9 Stat. 106), estab- 
lishing the Smithsonian Institution, provides 
that "the author or proprietor of any book. 
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map, chart, musical composition, &c., for 
wliieh a copy-right shall he secured under 
the existing acts of congress, or those which 
shall hereafter be enacted respecting copy- 
rights, shall, within three months from the 
publication of said book, &c., deliver, or 
cause to be delivered, one copy of the same 
to the librarian of the Smithsonian Institu- 
tion, and one copy to the librarian of con- 
gress library, for the use of the said libra- 
ries." 

No penalty is declared in the act, as a con- 
sequence of the omission to comply with the 
provision; but it is insisted by the counsel 
for the defendants, that a construction 
should be given to the section, making the 
delivery of the copies a prerequisite to a title 
to the copy-right under the act of 1S31, as 
otherwise the provision would be practically 
inefEectual to accomplish the object intend- 
ed. 

The law may be defective in this respect, 
for want of a penalty to enforce it; but we 
are unable to perceive how the construction 
contended for can be supported, upon any 
sdund view of the section. It is found in 
an act establishing the Smithsonian Institu- 
tion, and does not purport to be an amend- 
ment of the act of 1831 providing for the 
copy-right of authors. And besides, the 
duty is imposed upon the author or pro- 
prietor of any book or musical composition, 
"for which a copy-right shall be secured un- 
der the existing acts of congress, or those 
which shall hereafter be enacted;" thereby 
necessarily excluding any implication that 
it was intended to make the delivery to the 
respective libraries a condition to the vest- 
ing of the title to the copy-right. The duty 
is enjoined upon those who have already ac- 
quired the right, and upon those only, and 
no forfeiture is declared in case of a non- 
compliance. It would be a violent construc- 
tion of the provision to annex this penalty 
by judicial interpretation. Every sound 
rule in the construction of statutes is 
against it. Courts lean against the enlarge- 
ment of penal statutes beyond the fair and 
necessary import of their terms; much more 
will they lean against the creation of a for- 
feiture by implication, in the absence of any 
words indicating such intent. 

In the case of Wheaton v. Peters, 8 Pet. 
[33 TJ. S.] 591, 663, 663, which arose under 
the acts of congress passed May 31, 1790 (1 
Stat 124), and April 29, 1802 (2 Stat. 171), 
it was decided by atdivided court, that the 
publication of a copy of the record, as en- 
tered in the clerk's ofiBce of the district 
court, In the newspaper, within the two 
months, .and the delivery of a copy of the 
book to the secretary of state within the six 
months prescribed by the third and fourth 
sections of the former act, were prerequi- 
sites to the title to the copy-right. But 
these acts were parts of the system, and 
steps required to be taken by the author or 
proprietor, to entitle himself to the exclu- 



sive right granted xmder it. And besides, 
the language of the first section of the act 
of 1802, which was supplementary to that 
of 1790, was regarded by a majority of the 
court as having, in terms, made the publica- 
tion in the newspaper and the delivery to 
the secretary essential to the vesting of a 
complete title. But, even in that case, two 
of the learned judges dissented, maintaining 
that the title to the copy-right vested imme- 
diately on the deposit in the clerk's office of 
a copy of the title of the book, and the in- 
sertion upon the title page of the fact that 
an entry had been made according to the 
act of congress; that the subsequent steps 
prescribed by the statute were only declara- 
tory; and that the omission of them did not 
work a forfeiture. 

The question here is very different from 
the one decided in that ease. The provision 
is found in a separate act— one relating to a 
different subject, and not referring to or 
purpoi'ting to be an amendment of the copy- 
right act of 1831, nor embracing within it 
any language indicating an intent to make 
the steps prescribed a condition of the title. 
The delivery of the book or musical compo- 
sition is simply a duty enjoined upon the 
author or composer who has secured and is 
already in the enjoyment of his copy-right 
under existing acts of congress. The obli- 
gation to deliver does not attach till the 
right is secured. 

It is very probable that congress designed- 
ly opitted to annex any penalty in case of 
neglect to furnish the librarians with the 
copies, intending that the provision should 
be declaratory only, leaving it optional with 
authors to deliver them or not. The ex- 
pense in this case, and in many others, 
would be of no great importance; but in 
the case of elaborate and expensive works, 
and on the renewal of the copy-right of a 
series, after the expii-ation of the twenty- ' 
eight years, the tax would be heavy and ex- 
ceedingly onerous. It would deserve grave 
consideration on the part of congress, if the 
question were before them, whether it 
would be expedient or just to impose this 
burthen upon authors. 

As this question is one of considerable inter- 
est to authors and proprietors of works, the 
property in which depends upon a compliance 
with the requirements of the copy-right act, 
it is to be regretted that any provision of that 
act involving the title should be open to ob- 
servation. Although we are quite clear that 
the view above taken is a sound one, and sup- 
ported by the application of well settled rules 
of construction, yet it cannot be denied that 
some doubt must rest upon the question, until 
it is settled by paramount authority. In the 
meantime, it will doubtless be most prudent 
for authors to conform to the provisions of 
the act of 1846. 

2. The bill of complaint charges, that one 
George Loder, a musical director in Burton's 
Theatre, prepared the music performed in 
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connection with and as part of the comedy 
called and known as "The Serions Family," 
particularly the music for the polka dance in 
said comedy; that he expended much lahor, 
time, and musical knowledge and skill, in 
preparing and producing the same; that he 
took as the basis of said musical polka, a cer- 
tain composition of a German musician pub- 
lished in Em'ope, but not republished in the 
United States until selected by the said Loder; 
that said Loder made a new application and 
use of said German music for the purposes 
of this comedy, and, with a view to a further 
publication, re-arranged the said composition, 
and, by improvements and additions, and new 
forms and combinations, adapted the same to 
the dance forming part of the comedy; that 
the said Loder also arranged the said musical 
polka, as performed at the theatre, for the 
piano-forte, for publication and for public and 
general use, and assigned his interest in the 
same to the plaintiff in this suit, who, on 
the 19th of February, 1850, took out a copy- 
right under the title already stated; that the 
music was in great demand, and the sales 
very profitable, until the piracies -committed 
by the defendants, also set forth in the bill. 
The bill prays for an injunction and an ac- 
count, &c. 

The defendants, in opposition to the motion 
for an injunction,- deny thac they have pub- 
lished or are engaged in selling any polka 
which is similar in plan or matter to, or is 
a substantial copy of that published by the 
plaintiff, or that they have adopted, used, or 
embodied, in the one published by them,* ei- 
ther the matter, arrangement, or additions of 
the musical composition contained in that of 
the plaintiff; that the polka called "The Se- 
rious Family Polka," published by them, was 
composed and written in a different key, and 
contains eight bars of original matter; that 
the only similarity consists in the melody, 
which, in both publications, was taken from 
a German composition, called "The Roschen 
Polka," which was well known and had been 
played by various bands in the city of New- 
York, and especially by a band known by the 
name of "Munck's Band," before the publica- 
tion of the plaintiff;" and that Loder had 
made no change in the melody of the Eosehen 
Polka, nor had he added any new matter to 
the composition, or to the combination of the 
materials of the original an:, but had simply 
adapted the old melody to the piano-forte. 

It is further shown by an expert, who had 
examined and compared the two pieces of 
music, that the one published by the defend- 
ants is not only written in a different key, 
but that the first, third, fourth, fifth, seventh 
and sixteenth bars of the first part of the two 
editions, differ in the arrangement of the 
treble and bass notes of each bar; that in the 
second part, the first, third and fifth bars 
differ in the arrangement of the bass notes, 
the second, fourth and sixth bars in the ar- 
rangement of the treble notes, and the sev- 
enth bar in the arrangement of both treble 
13FED.CAS. — 58 



and bass notes; that the portion marked trio 
in the defendant's edition, containing eight 
bars, is different in aU respects from the same 
part of the polka published by the plaintiff; 
that to the finale of the defendants' polka are 
added eight bars of original matter not found 
in any portion of the plaintiff's edition; that 
the music of his edition is, in the melody, 
taken substantially from the "Roschen Pol- 
ka," the only difference being that the latter 
was arranged for the clarionet, and the for- 
mer, by Loder, for the piano-forte; and that 
the adaptation to one instrument of the music 
composed for another, requires but an inferior 
degree of skill, and can be readily accom- 
plished by any person practised in the trans- 
fer of music. 

The act of congress of February 3, 1831, 
authorizes the grant of a copy-right to the 
author of a "musical composition," and the 
principal question in the case is, whether the 
adaptation of the music in the "Roschen 
Polka," already composed and in public use, 
to the "Serious Family Polka," is or is not 
a musical composition within the meaning of 
the statute. It is not claimed that Loder is 
the author of the melody or air; but simply 
that, by skill and labor, he has adapted it 
to a new use, or to a new instrument, the 
piano-forte for instance, instead of the clario- 
net. 

Under the statute of 8 Anne, c 19, in Eng- 
land, it was held that a musical composition 
was protected by a copy-right within the 
words "books or other writings;" and now, 
under the act of 5 & 6 Vict. c. 45, § 2, it is 
declared that in the construction of the act, 
the word "book" shall be construed to mean 
and include "every volume, part, or division 
of a volume, pamphlet, sheet of letter press, 
sheet of music, &e." Under these acts, it has 
been determined in effect, that the adaptation 
of a well known air, either by changing it to 
a dance, or by transferring it from one instru- 
ment to another, is not a work entitling an 
author to a copy-right. D'Almaine v. Boosey, 
1 Younge, & O. Exch. 288. 

The composition of a new air or melody is 
entitled to protection; and the appropriation 
of the whole or of any substantial part of it 
without the license of the author is a piracy. 
How far the appropriation might be carried 
in the arrangement and composition of a new 
piece of music, without an infringement, is 
a question that must be left to the facts in 
each particular case. If the new air be sub- 
stantially the same as the old, it is no doubt 
a piracy; and the adaptation of it, either by 
changing it to a dance, or by transferring it 
from one instrument to another, if the ear 
detects the same air in the new arrangement, 
will not relieve it from the penalty; and the 
addition of variations makes no difference. 
The original air requires genius for its con- 
struction; but a mere mechanic in music, it 
is said, can make the adaptation or accompa- 
niment. 
-.The musical composition contemplated bjf 
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the statute must, doubtless, be substantially 
a new and original work; and not a copy of 
a piece already produced, with additions and 
variations, which a writer of music with ex- 
perience and skill might i*eadily make. Any 
other construction of the act would fail to 
afford the protection intended to the original 
piece from which the air is appropriated. 
The new arrangement and adaptation must 
not be allowed to incorporate such parts and 
portions of it as may seriously interfere with 
the right of the author; otherwise the copy- 
right would be worthless. That portions may 
be taken and mixed up in the new arrange- 
ment and composition, cannot probably be 
denied; and there may be great difficulty 
in distinguishing between those new compo- 
sitions that do, and those that do not absorb 
the merit of the original work. Bach case 
must depend upon its own particular facts 
and circumstances. Persons of skill and ex- 
perience in the art must be called in to assist 
in the determination of the question. It may 
often be a very nice one. 

It is admitted in the bill in the case before 
us, that the basis of the arrangement in the 
"Serious Family Polka" was taken from a 
German musical composition; and it is fur- 
ther insisted by the defeuxlants, that it is 
nothing more than a substantial copy of that 
piece, the whole of the air being the same, 
with slight and unimportant variations, which 
any person of ordinary skill and experience 
in music could have made. 

The evidence on this part of the case is 
conflicting, and not sufficiently full to enable 
us to determine on which side the truth lies. 
"We shall therefore suspend the decision on the 
motion for the injunction, and direct an issue 
at law upon the question; and that, in the 
meantime, the defendants keep an account of 
their sales, and report to the clerk monthly 
tmder oath. 

3. It has been argued on the part of the 
plaintiff, that the name or titie of his piece 
of music is original in the connection in which 
it is used, and that, conceding the musical 
composition itself not to be within the pro- 
tection of the statute, still he is entitled to 
the injunction to restrain the defendants from 
the use of the same name in their publication. 

It must be remembered that this is a suit 
founded upon the copy-right act, (see the act 
of February 15th, 1819, 3 Stat. 481, in connec- 
tion with the act of February 3, 1831), and 
that in order to maintain It, the plaintiff must 
make out a titie to sue, under his copy-right 
Independentiy of this ground we have no ju- 
risdiction of the case, as both parties axe 
residents in, and, for aught that appears, citi- 
zens of New- York. The question, therefore, 
whether the coiut will interfere to prevent 
the use of the title in fraud of the plaintiff, 
upon principles relating to the good will of 
trades, is not before us, as it cannot be enter- 
tained in this suit The act of 1831 grants 
a copy-right to the author of a "musical com- 
position," provided he complies with the req- 



uisites therein prescribed, and, among others, 
deposits the titie with the clerk of the court 
who shall record it at length, and afterwards 
deposits a copy of the work within three 
months. The right secured is the property in 
the piece of music, the production of the 
mind and genius of the author, and not in the 
mere name given to the work. That is, in- 
deed, essential, as well' in taking out the 
copy-right as in identifying the composition 
protected; and is sometimes, doubtless, the 
source of as much profit as the Intrinsic merit 
of the work itself. But it Is not the thing 
protected or intended to be protected. There 
need be no novelty or originality in it, nor 
need it even be the production of the author, 
for anything contained in the act; it may be 
taken from the suggestion of a friend, or 
picked up from any source, as the author may 
desire. The title or name is an appendage to 
the book or piece of music for which the 
copy^rlght Is taken out, and if the latter fails 
to be protected, the titie goes with it, as cer- 
tainly as the principal carries with it the in- 
cident 

We do not say how the question might be 
decided In the case of a valid copy-right of 
the work, and an infringement of the titie by 
the defendants- That would be a different 
question. It may be that the titie should be 
considered as falling within the purview of 
the statute, and that to protect the work the 
court would be required to secure the title 
from piracy. But we express no opinion on 
this question. Our proposition assumes that 
the piece of music is not protected within the 
statute; and, if so, we think the name also is 
not. It must abide the result, in this respect, 
of the thing to which it Is attached. 



Case No. 7,438. 

JOLIiY V. BLANOHARD. 

[1 "Wash. O. O. 252.] i 

Oircuit Court, D. Pennsylvania. April Term, 

1805. 

Arbitkation and Awakd— Factor— Lien. 

1. The court will not set aside the report of 
referees, merely because they might not have 
drawn the same conclusions from the evidence, 
which the referees have deduced. 

[Cited in James v, Schroeder, 61 Mich, 30, 
27 N. W. 850; Sanborn v. Murphy, 50 N. 
H. 71.] 

2. An agent or factor, who is ordered by his 
principal to ship goods in his possession, has no 
right to retain more iiian enough to secure any 
lien he may have upon the goods. 

3. He may do this, and obey the order to 
ship the balance; or, he may ship the whole of 
the goods, consigning them to a third person, 
with orders to deliver them to the owner on pay- 
ment of the sum due to him. 

4. If he retains the whole, because of a lien 
for a small sum, and any loss follows his breach 
of orders, he will be liable for the same. 

1 [Originally ]published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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Tills cause Laving been referred to ar- 
bitrators, imder a rule of this court, and a 
report being made; Duponeeau, for tbe de- 
fendant DS. Blancbard], moved to set it 
aside; because, tbe arbitrators had manifest- 
ly erred, both in matter of law and fact; in 
awarding to the plaintiff 1,009 dollars, the 
value of a quantity of goods, consigned by 
the plaintiff [Charles Jolly] to the defendant 
in St Domingo; upon the prinieple, that he 
had retained them after he had received or- 
ders to send them back, in consequence of 
which, they were seized and destroyed by 
the brigands: whereas the orders he re- 
ceived were not peremptory, but left the 
defendant at liberty to return, 'or retain, the 
goods, as he pleased; and, independent of 
tliis, the defendant had made advances for 
the plaintiff, to the amount of about 400 dol- 
lars, which gave him a lien, of which he 
could not be deprived, or blamed for not 
surrendering. 

The arbitrators were examined, as to the 
grounds of their decision; who stated, that 
they were of opinion, that the defendant 
ought to have sent back the goods as soon 
as he received the plaintiff's orders; and 
that it was in his power to do so: that, the 
only reason assigned by the defendant be- 
fore them, for not having sent back the 
goods, was his lien. But, the arbitrators 
thought, that he might have retained enough 
to satisfy his advances, and should have re- 
turned the others, or sent them here to his 
own consignee, to be delivered to the plain- 
tiff, on being satisfied for his advances. The 
arbitrators met three or four times, devoted 
much time to the investigation, and always 
had the parties before them. They allowed 
the plaintiff the value of the goods here, had 
they been returned, after deducting insur- 
ance and all expenses. They agreed, that 
the defendant relied very little upon any 
other ground, for his conduct, than the one 
above mentioned. The arbitrators decided 
upon the papers laid before them, and what 
fell from the defendant 

By the correspondence laid before the ar- 
bitrators, it appears, that, on the 14th of 
April, 1803; the plaintiff wrote the defend- 
ant that he had seen some of his accounts 
of sales sent into another house, and hopes 
that he will receive more favourable ac- 
counts of the sales of his cargo. That, " if 
there be not a probability of selling them, 
rather than make so great a sacrifice, or 
any thing like it, he would prefer having 
them sent back. He adds: "You will, there- 
fore, I hope, study our interest very at- 
tentively." On the 16th of June the plain- 
tiff, in another letter, espresses his appre- 
hension, that war will take place between 
England and France; and, supposing that 
property at the Cape would be more safe 
from brigands, in the hands of an Ameri- 
can, than a Frenchman; suggests the pol- 
icy of depositing his goods in that way; but, 
leaves every thing to his discretion, in full 



confidence of his doing the best for plain- 
tiff's interest On the 8th of July, the plain- 
tiff wrote to the defendant as follows:— 
'It is now certain, that war has commenced 
between England and France. Upon the 
slightest danger of the French evacuating 
St. Domingo, ship my goods to America; 
but, I hope, before this, they are sold." In 
his letter of the 17th September, he informs 
the defendant, thaf^ as he had refused to 
make an advance on the goods, and had not 
complied with his request, he should hold 
him liable if any accident befell them. The 
plaintiff's letter of the 14th April, got to 
hand the 9th of June; and, the defendant 
states, in answer, that, after having paid 
high duties on the goods, it would not be to 
the interest of the plaintiff to re-ship them. 
He hopes to sell, now and then, by small 
parcels. He says, however, that if the plain- 
tiff insists upon the goods being re-shipped, 
he, the defendant, will do so. On the 2oth 
of July, the plaintiff's letter of the 16th 
June, got to hand; and defendant in an- 
swer, says: that he does not know if war 
is positively declared, though it may be con- 
sidered as certain,' many hostilities having 
been committed on our coasts; speaks of the 
consequent distresses of the island; that he 
will neglect nothing in his power, to make the 
plaintiff's goods safe, by putting them into 
the hands of an American merchant, as re- 
quested. November 11th. The defendant 
sends plaintiff a bill, for the amount of such 
goods as he had then sold. 

WASHINGTON, Circuit Justice. The let- 
ters from the plaintiff left in niy opinion, 
a great deal to the discretion of the defend- 
ant. If they could not be sold without sac- 
rifices being made, the defendant was bound 
to re-ship them; and, in case of war, he 
advised, that the goods should be placed un- 
der the care of some American merchant. 
This is the substance of the two letters, 
of the 14th of April and 16th of June. The 
letter of the 8th July, is more positive in or- 
dering the goods to be re-shipped, in case 
of danger that the French would evacuate 
the island. The defendant's answer to the 
plaintiff's first letter, seems to assign a plau- 
sible, if not a satisfactory reason, for re- 
taining the property; and the new order, 
contained in that of the 14th of June, the 
defendant promises to obey, in his answer 
of the 29th of July. When the defendant 
received the plaintiff's letter of the Sth of 
July, does not appear; neither does it ap- 
pear, when the prohibition took place. But, 
it is obvious, from the defendant's letter, of 
the 29th of July, that, although he had not 
certainly heard of a declaration of war be- 
tween England and France, yet, that par- 
tial acts of hostility had occurred, on the 
coast of St Domingo; and he states the 
commercial embarrassments they had pro- 
duced, in pretty strong colomrs. But "wheth- 
er, under all circumstJinces, it would have 
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been most prudent to ship tlie plalntifE's 
goods to America, or to retain them, miglit 
be extremely questionable. If I "were call- 
ed upon to decide upon the correspondence, 
I might probably differ in opinion from the 
arbitrators. But ought I, for this reason, to 
set aside their award? 

In the case of Walker v. Smith [Case No. 
17,087], the court refused to grant a new 
trial, although we werfe not satisfied with 
the verdict, and where we had heard the 
whole evidence laid before the jury. But, in 
this case, the arbitrators had the advantage 
of hearing the observations and acknowledg- 
ments of the defendant himself, as to the 
motives of his conduct, and it appears that 
they were, in some measure, governed in 
their opinions, by this species of evidence. 

It was, perhaps, not going too far for the 
arbitrators to conclude, from the excuse so 
entirely relied upon by the defendant, that 
no other existed; and that, if it had not 
been for his claim upon the goods, for se- 
curing his advances, made on account of 
the plaintiff, he would have considered him- 
self bound, by the order he had received, 
to return the goods. But, this excuse was 
by no means a suflOleient one; and, I think 
the opinion of the arbitrators upon this 
point, was perfectly correct. An agent has 
a lien upon the property of his principal, for 
any balance due him; but, if he is ordered 
to part with the possession of such property, 
shall be disobey these orders, and retain 
goods, to a large amount, in order to satisfy 
an inconsiderable debt? This defendant 
might have retained such a part of the 
goods, as would have been sufficient to se- 
cure him; or he might have consigned the 
whole to his friend here, to deliver them 
up, on being paid what was due. 

Upon the whole, I do not think that the 
arbitrators have been guilty of those ob- 
vious mistakes, in matters of law or fact, 
which ought to invalidate their report 
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Case No. 7,439. 

JOLLY et al. v. Tlie NEPTUNE. 

[2 Pet. Adm. 345.] i 

District Court, D- Pennsylvania. 1804. 

Prize — Ili-egal Captdbe and Condemnation. 

The brigantine Neptune, belonging to the libel- 
lants, was captured by a French privateer and 
condemned by a court held on board a French 
vessel at sea, and having been purchased by the 
respondent, was brought into the port of Phila- 
delphia. The district court ordered her to be 
restored to her former owners. 

To the Honourable Bichard Peters, Es- 
quire, Judge of the District Court of the 
United States, in and for the Pennsylvania 
District: 

The libel of John Jolly and Richard Keys, 
of the city of Baltimore, in the state of 
Maryland, merchants, and William Manson, 

1 [Reported by Richard Peters, Jr., Esq.] 



of the same place, mariner, respectfully 
sheweth, that your libellants are citizens of 
the United States of America, resident in 
Baltimore, in the state of Maryland, and 
are joint-owners of the brig Neptune of Bal- 
timore, a duly registered vessel of the United 
States, as will more fully appear by an au- 
thentic copy of the certificate of her registiy, 
hereunto annexed, bearing date the seventh 
day of July, in the year of our Lord one 
thousand eight hundred and two. That the 
said brig, owned as aforesaid, and com- 
manded by the said William Manson, sailed 
from the port of Baltimore on or about the 
thirteenth day of September last past, with 
a cargo on board belonging to your libel- 
lants, on a voyage to Surinam, from thence 
to the West Indies and back; that while 
she was peaceably and lawfully pmrsuing 
her said voyage on the high sea, the said 
brig and her cargo on or about the ninth 
day of December last past, were tortiously, 
forcibly and piratically seized, taken posses- 
sion of and detained, by a French privateer 
called "The Serpent," Henry Anderson, com- 
mandei-, and the said brig sent into St Jago 
de Cuba, where, as your libellants have been 
informed and believe, the cargo was sold or 
disposed of. That since the seizure as afore- 
said, the said brig has been brought into 
the port of Philadelphia in the district of 
Pennsylvania, and within the jurisdiction of 
this honourable court, where she now lies, 
by a certain Paul Coulon, and other per- 
sons, to your libellants unknown. That 
your libellants, thereupon, pray the aid of 
the process of this honourable court to ar- 
rest and attach the said brig, and that the 
same be decreed to be restored to them, to- 
gether with such damages to be paid by the 
said Paul Coulon and others, for the said 
seizure, detention and spoliation of the said 
brig and cargo, as to this honourable court 
shall seem just and proper. John Hollowell, 
for libellants. 

In the matter of the suit civil and mari- 
time in the district court of the United 
States, for the district of Pennsylvania, by 
John Jolly and Richard Keys, of the city of 
Baltimore, in the state of Marj'land, mer- 
chants, and William Manson, of the same 
place, mariner, against the brig Neptune, 
her tackle, apparel and furniture, the claim 
of Paul Coulon, in all humble manner, shew- 
eth, that on the sixth day of November, in 
the year of our Lord one thousand eight 
hundred and three, and for a long time be- 
fore and continually since, the island of St. 
Domingo in the West Indies, belonged to 
and was lawfully a colony of the French 
republic, and was subject to its laws, regu- 
lations and ordinances, and that at the same 
time, and long before and continually since, 
there existed a rebellion in the said island 
against the said French republic, and cer- 
tain revolted negroes in the said island open- 
ly opposed by force of arms the jurisdiction 
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and authority of the said republic over the 
said island, and that in order to suppress 
the said insurrection and rebellion, certain 
laws, ordinances and regulations had been 
duly made and promulgated by the said re- 
public or her agents thereunto lawfully au- 
thorized, whereby all manner of intercourse, 
trade and dealing was prohibited to persons 
foreigners to the said French republic, with 
any other part of the said island but the 
two ports of Cape Frangois and Port Re- 
publican, and all foreign vessels entering or 
attempting to enter any other port of the 
said island than the said two ports before 
mentioned, for any purpose of intercourse 
with the said revolted negroes, were declared 
to be liable to confiscation. And your claim- 
ant fm'ther sheweth, that on or about the 
said sixth day of November in the same 
year, the said brig was employed by a cer- 
tain William Manson the master or com- 
mander of her, in cai'rying on prohibited 
trade and intercourse with the said revolted 
negroes in the said island, and for that pur- 
pose did enter or attempt to enter the port 
of Jacmel in the said island (being a port 
in the said island other than the said ports 
of Cape Franfiois and Port Kepublican), and 
was then sailing on the high seas, bound to 
Les Gayes, another prohibited port in the 
said island, and was in the prosecution of 
such her unlawful voyage, when she was ar- 
rested and captured by a certain armed 
cruiser, called "Le Serpent," commanded by 
a certain Henry Anderson, who was duly 
authorized and commissioned by the French 
republic for that purpose, and by the said 
Hem-y Anderson impleaded and prosecuted 
for such unlawful trade, and duly condemned 
and adjudged to be forfeited therefor, by 
a competent tribunal, acting under the au- 
thority of the said French republic, and by 
the same authority duly sold to the said 
Paul Coulon, for a full and valuable con- 
sideration. And the said Paul begs leave 
to state that by reason of the premises he 
became, and ever since the ninth day of 
February, in the year one thousand eight 
hundred and fom* hath been, and yet is, the 
lawful owner of the said brig, her taclile, 
apparel and furniture, and has laid out con- 
siderable sums of money in equipping and 
amelioratmg ■ the said brig. "Wherefore he 
pi-ays, that the said libel of the said John 
Jolly, Richard Keys and William Manson, 
may be dismissed, and that the said brig 
may be restored to him with his costs and 
charges and all damages in this behalf most 
wrongfully sustained. P. Coulon. Mr. Levy, 
for claimant 

The above P. Coulon being solemnly sworn, 
doth depose and say, that what is contained 
in this his answer, as far as concerns his 
own act and deed, is true of his own knowl- 
edge, and that what relates to the act and 
deed of any other person or persons he be- 
lieves to be true. P. Coulon. 



The reply of John Jolly, Richard Keys ajid 
William Manson, libellants, to the claim of 
Paul Coulon, exhibited and filed in this cause. 
These repliants saving and reserving to 
themselves all and all manner of exceptions to 
the manifest imcertainties,- imperfections and 
insufficiencies in the said claim contained, for 
reply thereto, aver, propound and say, that 
the said brig Neptune was employed by her 
said owners, the libellants, in a voyage from 
the port of Baltimore, in the state of Mary- 
land, to Sm-inam, thence to the West Indies, 
and back to the said port, as in their said 
libel is set forth. But they deny that the 
said brig was so employed in carrying on any 
unlawful trade and intercourse, to or at the 
island of St. Domingo, or to or at any port 
or place in the said island, or that she was 
in the prosecution of an unlawful voyage, 
when she was arrested and captured by the 
French -privateer, called, "The Serpent," as 
in and by the claim of the said Paul Coulon 
is most untruly stated and alleged. And 
these repliants further propound, aver, and 
say, that they have heard and believe, that 
an insurrection, or revolt had taken place 
among certain negroes in the said island of 
St. Domingo, the same being then a colony 
of the French republic, though they do not 
know at what time such insurrection or re- 
volt commenced, how long it has lasted, or 
to what parts of the said island it extended. 
But these repliants deny, that either at the 
time of the sailing of the said brig from the 
said port of Baltimore as aforesaid, or at 
the time of the said arrest and capture of the 
said brig by the said Blench privateer on the 
high seas as aforesaid, or at any time before, 
or since, to their knowledge, any laws, ordi- 
nances or regulations had, or have been duly 
made and promulgated by the said Freinch 
republic, or her agents thereunto lawfully 
authorized, whereby all manner of inter- 
course, trade and dealing was prohibited to 
persons, foreigners to the said French repub- 
lic, with any other port of the said island 
but the two ports of Cape Frangois, and Port 
Republican: and whereby all foreign vessels 
entering or attempting to enter, any other 
port of the said island, than the said two 
ports, for any purpose of intercourse with 
the said revolteci negroes, were declared to be 
liable to confiscation. And these repliants 
further propound, aver ajid say, that al- 
though true it is that the said brig Neptune 
did, in the course of her said lawful voyage, 
enter the port of Jacmel in the said island of 

SL Domingo, to wit on or about the 

day of , in the year 1803, yet she did 

not enter the same for any purpose of inter- 
course or prohibited trade with the sai'd 
revolted negroes, nor was she bound to 
Les Cayes (another prohibited port of the 
said island as in the said claim is alleged, 
but which is not hereby admitted,) when 
she was arrested and captmred by tiie said 
French privateer as aforesaid. And these 
repliants further propound, aver and say, 
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that if any such laws, ordinances and regula- 
tions were made as in the said claim of 
the said Paul Coulon is stated and alleged 
(but which these repliants do by no means 
confess or admit) the same were not duly 
notified, and were altogether tmknown to 
them, and more particularly to the said Wil- 
liam Manson, commander of the said brig, as 
well at the time of her sailing from the said 
port of Baltimore on her Toyage aforesaid, as 
at the times respectively of her entering the 
said port of Jacmel as aforesaid, and of her 
being arrested and captured by the said 
French privateer as aforesaid. And these re- 
pliants further propound, aver and say, that 
the said French privateer called "The Ser- 
pent," commanded by the said Henry Ander- 
son, was not duly authorized and commission- 
ed by the said French republic, tp arrest and 
capture the said brig Neptune as aforesaid: 
and that the said Henry Anderson "did not 
in due form of law, and according to the con- 
vention subsisting between the United States 
of America and the said French republic, 
prosecute the said brig Neptune; and that 
the same was not duly condemned and ad- 
judged to be forfeited by a competent tribu- 
nal, according to the law of nations and the 
said convention. Nor was the said brig by 
such competent authority duly sold to the 
said Paul Coulon for a full and valuable 
consideration; nor did the said Paul Coulon 
on the ninth day of February, in the year 
1804, or at any other time before or since, 
become the lawful owner of the said brig, 
her tackle, apparel and furniture; nor has 
he laid out considerable sums of money in 
equipping and ameliorating the same. But 
these repliants aver, that the said brig and 
her cargo were falsely, forcibly and piratic- 
ally seized, taken possession of, retained and 
disposed of, by the said French privateer, 
as in and by their said libel is stated and 
alleged; and thereupon they pray that the 
said claim of the said Paul Coulon may be 
dismissed with costs, and that the said brig 
be decreed to be restored to them, together 
with such damages to be paid by the said 
Paul Coulon for the said seizure, detention 
and spoliation of the said brig and cargo, as 
to this honourable court shaU seem just and 
proper. John HoUowell, for respondents. 

PETERS, District Judge. The statement of 
this case may be collected, in detail, from the 
proceedings. The brig in question and her 
cargo were said to have been captured by the 
privateer Serpent, commanded by a certain 
Henry Anderson, averred to have been com- 
missioned by the French republic on a voy- 
age, as it is alleged then performing by the 
brig Neptune, from a port of St. Domingo, to 
another port of that island, both interdicted 
by the military commander in that island; all 
intercourse being prohibited with any other 
than two ports, viz. Cape Frangois and Port 
Republican. The port (Jacmel) at which the 
brig had been, or that to which she was said 



to be destined (Les Cayes) were not licensed, 
but prohibited ports, in possession of the 
blacks, who are stated to be forbidden by cer- 
tain ordinances of the authorized agents of 
the French republic in St Domingo, as well 
to neutrals as to French vessels. 

The facts stated in the libel and other pro- 
ceedings by the libellants are shortly these— 
the brig Neptune, an American registered ves- 
sel, and her cargo, belonged to the libellants, 
residents in Baltimore and citizens of the 
United States; and was employed in lawful 
commerce, on a voyage from Baltimore to 
Surinam, thence to the "West Indies and back 
to the port of Baltimore. They deny that 
she was in the prosecution of any unlawful 
trade or intercom'se, to or at the island of St. 
Domingo, or to or at any port in that island. 
They deny also that they knew of any laws, 
ordinances or regulations made pr promul- 
gated by the French republic prohibiting in- 
tercoui-se with any other than the two ports 
before mentioned: and although she had 
touched at Jacmel, with no intention to carry 
on any prohibited trade or intercourse, yet 
she was not bound to Les Cayes when she 
was arrested and captured by the Serpent. 
They deny that the privateer was duly com- 
missioned, aver that the brig, being tortiously 
captured, was not prosecuted and impleaded 
according to the convention subsisting be- 
tween the United States and the French re- 
public. That the said brig was not con- 
demned by a competent tribunal, or sold to 
the claimant, Paul Coulon, for a full and val- 
uable consideration, by lawful and competent 
authority, &c. That the vessel was a regis- 
tered vessel of the United States, and belong- 
ed to the libeUants at the time of her sailng 
from Baltimore and capture, are in proof and 
not denied. The pretended condemnation of 
this vessel is attempted to be proved, by al- 
leged copies of the proceedings of a tribunal 
sitting on board a French vessel at sea, on 
board whereof were the military commander 
of part of the island of St. Domingo, together 
with two others, who style themselves officers 
of the court of prizes established under the 
French republic, at the Mole, in the island of 
St. Domingo. By this alleged tribunal, in 
which M. de Noailles, a French general pre- 
sided, a proceeding was had, in the absence 
of the captured vessel, which had been sent 
for a port in the island of Cuba. This pro- 
ceeding began at seven o'clock in the morn- 
ing of the day on which it was finished: the 
commencement and conclusion of the cause 
occupied but a few hours, under the idea of 
the necessity of m-gency, as therein stated. 
It appears on the face of the copies of these 
proceedings, that- they were had at sea, and 
far beyond any jurisdictional limits claimed 
by any country. The French part of the is- 
land of St. Domingo had been abandoned by 
the officers civil and military of the French 
republic. Those who were then on board of 
the vessel carrying these officers, who held 
the supposed court, were driven from the 
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place wherean their authority had been eser- [ 
cised, and were then flying from the blacks, 
who had gained possession of the scene of 
their former alleged jurisdiction. 

There is no other proof of any facts alleged 
by the claimant than that contained in the 
exhibits purporting to be copies of these pro- 
ceedings. And -whether this alleged court and 
its proceedings are lawful, and such as I am 
bound to respect, is the main question in this 
cause. 

I have no hesitation in declaring that in my 
opinion, that pretended court was unlawful. 
It was not warranted by the usage and laws 
of nations, or the convention between the 
United States and France. It would be an 
unnecessary waste of time to shew by any 
reasoning or authorities, that that court was 
illegitimate. The officers then composing it— 
the place where it was held, and the circum- 
stances attending the whole transaction— the 
haste and informality, and (it being an un- 
authorized tribunal) I may add the uijustice 
of its proceedings, afford ample data to jus- 
tify me in rejecting all proofs, or legal effects, 
claimed under its allegations or decrees: suf- 
ficient evidence to warrant every objection, 
appears on the face of its proceedings.— There 
is no proof therefore, before me, that the 
property of the vessel in the libel mentioned 
has been lawfully divested from her Ameri- 
can owners. I do therefore adjudge, order 
and decree, that the said brigantine Neptune 
with her tackle, apparel and furniture be re- 
stored to the libellants with costs and charges. 

[A claim for salvage was made by the pur- 
chaser, Coulon, after this condemnation, he hav- 
ing brought the vessel within the power of her 
former owners. The claim was dismissed. 
Case No. 3,273.] 



Case Wo. 7,440. 

JOLLY v. RANKIN, 

[1 Cranch, C. 0. 372.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1806. 

Bail. 

The plaintiff's affidavit was thatu certain sum, 
charged as the balance, "is just and true, to the 
best of his knowledge and belief." Udd not 
sufficient to hold to hail— (nem. con.). 

[Cited in Clarke v. Druet, Case No. 2,850.] 



Case Wo. 7,441. 

JOLLT et al. v. TBE.IIB HAUTE DRAW- 
' BRIDGE CO. 

[6 McLean, 237; 2 3 Am. Law Reg. 29.] 

Circuit Court, D. Indiana, Nov. Term, 1853. 

Navigable TVaters— Obstbuctioss— National 
JuRisDiOTioJT — Bridges — Height. 

1. Under the grant of power to congress, to 
regulate commerce among the several states, as 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John Mdiean, Circuit 
Justice.] 
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given by the constitution of the United States, 
file general government has jurisdiction over 
navigable streams, so far as may be necessary 
for commercial purposes. 
[Cited in The MonteUo, 20 Wall. (87 U. S.) 

443.] 
[Cited in Sweeney v. Chicago, M. & St P. 
Ry. Co., 60 Wis. 68, 18 N. W. 756.] 

2. A steamboat, enrolled and licensed pursuant 
to the act of congress, is entitied to the protection 
of the general government, while engaged' in 
carrying on commerce between different states; 
and her owners have a right to use the naviga- 
ble streams of the countryj free from all mate- 
rial obstructions to navigation. 

3. In relation to the states carved out of the N. 
W. Territory, the guaranty in the ordinance of 
'87, as to navigable streams, is still in force. 

4. The courts of the Union, having jurisdiction 
of the parties in a civil suit, are competent to ad- 
minister the common law remedy for an injury 
sustained by reason of an unlawful obstruction 
in a navigable streamj without any express leg- 
islation by congress, giving the remedy, and pre- 
scribing the mode of its enforcement. 

5. The national jurisdiction over navigable 
streams does not deprive the states of the exer- 
cise of such rights over them, as they may deem 
expedient, subordinate to the power granted by 
the constitution of the United States. 

6. A bridge of sufficient elevation, or with a 
proper draw, is not necessarily an impediment 
to navigation; neither is any structure or fixture 
such an impediment._which facilitates commerce, 
instead of being a hindrance. 

[Cited in Maeomber v- Nichols, 34 Mich. 218; 
Benjamin v, Manistee R. L Co., 42 Mich. 
634, 4 N. W. 483.] 

7. The inquiry in this case is, whether the 
bridge with the draw erected by the defendant 
at Terre Haute, is a material obstruction to the 
navigation of the Wabash river. If it occasions 
merely slight stoppages and loss of time, unat- 
tended with danger to life or property, it is not 
such an obstruction. The Terre Haute bndge 
was built under a charter from the state of Indi- 
ana, which required a "convenient draw" in the 
bridge. This imports a draw which can be 
passed without vexatious delay, or risk; and, if 
not such a one, the charter is violated; but if it 
meets the requirement of the act of incorporation, 
and is yet a material obstruction, the act is a 
nullity, for the want of power in the legislature 
to pass it. 

[Cited in Missouri River Packet Co. v. Han- 
nibal & St. J. R. Co., 2 Fed. 290; Assante 
V. Charieston Bridge Co., 41 Fed. 365.] 

[Cited in Illinois River Packet Go. v. Peoria 
Bridge Ass'n, 38 111. 476.] 

8. If the jury find the bridge is a material ob- 
struction, but that the injury sustained by the 
plaintifE's boat was the result of recklessness, or 
want of skill in those having charge of her, the 
bridge company are not liable; and evidence of 
the good professional reputation of the pilot will 
avail nothing, if, in this particular case, he was 
reckless and unskilful. 

0. If the jury find for the plaintijBEs, they may 
include in the damages given, the probable earn- 
ings of their hoat, for the time she was delayed in 
repairing lie injury sustained. 
[Cited in The Mayflower, Case No. 9,345.] 
[Cited in Missouri River Packet Co. v, Han- 
nibal & St. J. R. Co., 79 Mo. 492.] 

[Appeal from the district court of the Unit- 
ed States for the district of Indiana. 

[This was an action by WiUiam Jolly and 
others, owners of the steamer American Star, 
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against the Terre Haute Draw-Bridge Com- 
pany, for damages sustained by collision.] 

O. H. Smith and §. Yandis, for plaintiffs. 

R. W. Thompson and J. P. Usher, for de- 
fendant, 

LEAVITT, District Judge. This suit is 
brought by the plaintiffs, as owners of the 
steamer American Star, to recover damages 
sustained hj that boat in passing through 
the draw of the bridge across the Wabash 
river, at Terre Haute. The material facts 
presented to the jury by the evidence are, 
that the Star, a stem-wheel boat, duly en- 
rolled and licensed at the port of Cincinnati 
for the coasting trade, with the usual com- 
plement of officers and men, under the com- 
mand of William Jolly as master, also a part 
owner, was engaged in the navigation of the 
Wabash river, making regular trips for the 
conveyance of passengers and freight, from 
Cincinnati to the highest point of navigation 
on said river; that in March, 1852, the water 
being at a high stage, as she was descending 
the river, in passing through the draw of 
the Terre Haute bridge, bow foremost, and 
partially laden, she struck with considerable 
violence against one of the piers of the 
bridge, her guards on one side being thereby 
broken, the top of the pilot-house carried 
away, and one of her chimneys thrown down, 
with some other minor injm'ies; that as the 
result of the collision, the boat was detained 
nearly two days at Terre Haute, in making 
the necessary temporary repairs, to enable 
her to prosecute her trip, and one week at 
Cincinnati, In making permanent repairs; the 
actual cost of which is proved to have been 
§371; that owing to her crippled condition 
after the injury, she was unable to receive 
freight offered below Terre Haute, to the 
amount of some §150 or $200; and that one 
entire trip was lost, the usual and estimated 
profit of which is stated at ?1,000. The 
bridge was a wooden structure, with a draw 
having a space between the piers of about 
sixty feet, and at the top of the draw, when 
raised, of thirty or forty feet. It was erect- 
ed by the defendant, under an act of incor- 
poration granted by the legislature of the 
state of Indiana, containing a provision re- 
quiring the corporators to construct "a con- 
venient draw" in the bridge. This brief out- 
line of the case will suffice as preliminary to 
the consideration of the questions of law, 
which have been presented and argued with 
great ability by counsel, and upon which the 
instructions of the court have been request- 
ed. It is not controverted by the counsel for 
the bridge company, that the Wabash is a 
navigable stream; nor is it denied that the 
plaintiffs' boat, at the time the alleged in- 
jury was sustained, was employed in carry- 
ing on commerce between ports and places 
lying in different states* But, it is insist- 
ed, that a*s this bridge was erected under the 
authority of the state of Indiana, and in con- 
formity with the charter granted by the state, 



it cannot T)e deemed an obstruction to navi- 
gation, in the sense of entitling the plaintiffs 
to compensation for the injury complained 
of. 

The constitution of the United States con- 
tains an explicit grant of power to congress, 
to regulate commerce among the several 
states. Under this grant, there can be no 
question of the competency of congress to 
exercise jurisdiction over aU the navigable 
streams, to the extent that may be necessary 
for the encouragement and protection of 
commerce between two or more states. This 
doctrine is so well settled by the uniform 
legislation of congress, and the frequent ad- 
judications of the supreme court of the Unit- 
ed States, as to render its discussion here 
wholly unnecessary. It is regarded as equal- 
ly clear that the boat, the owners of which 
in this case are seeking compensation for 
an injury sustained, having been duly en- 
rolled and licensed by the proper officer, in 
pursuance of an act of congress, was right- 
fully employed in the navigation of the Wa- 
bash river, and that her owners, while she 
was so employed, had a right to the free use 
of that river, and were entitled to protection 
against all unlawful obstructions to its nav- 
igation. It follows, that for any injury at- 
tributable to such obstructions, the law will 
give the needful redress. Nor is it necessary 
for this purpose, that there should be any 
express legislation of congress giving the 
remedy, and regulating the manner of its 
enforcement. The courts of the Union, if the 
plaintiff is a citizen of a state other than that 
in which he brings his suit, have jurisdic- 
tion, and are competent to administer civil 
remedies for such injuries, upon the princi- 
ples of the common law, without any statu- 
tory enactment for that purpose. This doc- 
trine is clearly established by the decisions of 
the supreme court of the United States, in the 
Wheeling Bridge Case, 13 How. [54 U. S.] 
518. 

There is another ground on which the right 
of every citizen of the United States to the 
free and unobstructed navigation of the Wa- 
bash river, may be confidently asserted. The 
state of Indiana is one of the states carved out 
of the North Western Territory, and therefore 
subject to the operation of that article of the 
compact contained in the ordinance of 1787, 
which declares that "the navigable waters 
leading to the Mississippi and the St. Law- 
rence, and the carrying-places between the 
same, shall be common highways," &c. 
While it is admitted that some of the articles 
of compact in that ordinance have been super- 
seded hy the admission of the states within 
the North Western Territory into the Federal 
Union, it has been held by repeated judicial 
decisions, that the solemn guaranty referred 
to is still in full force, and is a perpetual in- 
hibition to such states from authorizing any 
impediments or obstructions to the free navi- 
gation of the water-com^ses within its scope. 
Spooner v. McConnell [Case No. 13,245]; Palm- 
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er Y. Cuyahoga Co. [Id. 10,688]; Hogg v. 
Zanesville Canal & Manuf g Co., 5 Ohio, 416. 

But, in maintaining the paramount jurisdic- 
tion of the national government over naviga- 
ble streams, and the operative force of the 
guaranty in the ordinance of '87 in regard to 
them, it does not follow that the states are de- 
prived of all power of legislation. Judge Mc- 
Lean, in the case ahove cited [Palmer v. Cuy- 
ahoga Co.], says: "A state, by virtue of its 
sovereignty, may exercise certain rights over 
its navigable waters, subject, however, to the 
paramount power of congress to regulate com- 
merce among the states." This principle is 1 
distinctly recognized in all the cases referred | 
to, whether arising under the commercial pow- j 
er of the general government, or the ordinance 
of '87. It has never been claimed that the 
states do not rightfully possess jurisdiction 
upon and over the navigable water-courses 
within their limits. Such a claim is clearly in 
derogation of the sovereignty of the states, 
and therefore, wholly inadmissible. But, while 
the right of the states is thus conceded, it is 
well settled that, in the exercise of their ju- 
risdiction, they shall not infringe on that 
granted to the national government by the 
constitution of the United States; and that in 
reference to the states formed from the Norii 
Western Territory, they cannot disregard the 
provision of the ordinance referred to. This 
limitation of the power of the states is not in- 
consistent with their claim of sovereignty; nor 
does it involve necessarily any conflict of ju- 
risdiction between them and the government 
of the Union. The states have all the power 
over their water-courses, which is necessary 
for local or state purposes. The right of a 
state to punish crimes committed on its 
streams, and to authorize and enforce such po- 
lice regulations as may be necessary for the 
protection of its citizens, has never been ques- 
tioned. It is equally clear that a state may 
adopt such measures, in reference to its wa- 
ter-courses, as are required by its pitizens in 
facilitating trade and commercial intercourse. 
Hence, they properly execise the right of es- 
tablishing and licensing ferries, and authoriz- 
ing the construction of wharves. They may 
also sanction an apparent obstruction of a 
navigable stream, by authorizing the erection 
of dams and locks; for the obvious reason that 
these are not hindrances to navigation, but 
are promotive of its benefits. Nor can there 
be a doubt that it is competent for a state to 
authorize the erection of a bridge across a nav- 
igable stream within its limits. But in all 
the cases refeiTcd to, the power must be exer- 
cised subject to the restriction, that the right 
of free navigation is not essentially impaired. 
If a bridge is erected, it must be sufflcientiy 
elevated to admit of the safe and convenient 
passage of such boats or vessels as are most 
advantageously used for the conveyance of 
travelers or freight upon the river or water- 
course spanned by the bridge; or, If not thus 
constructed, there must be a draw of such size 
and structure as not materially to infringe 
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the right of free and unobstructed navigation. 
It is, however, a question not clear of doubt, 
whether it is practicable to place a draw- 
bridge across a stream, subject to high floods, 
and with a rapid current, as is the fact in ref- 
erence to the Wabash, without materially im- 
pairing its safe navigation. This description 
of bridge is obviously better suited to tide- 
water streams, or such as have littie or no cur- 
rent, in reference to which they may be used 
with little hindrance to navigation. The jury, 
however, in this case, may properly limit thehr 
inquiry to the question, whether the Terre 
Haute bridge, with its draw of the size and 
structure proved, at the time and under the 
circumstances in which the injury to the 
plaintiffs' boat was sustained, was an essen- 
tial impediment to the navigation of the Wa- 
bash; and this leads necessarily to the further 
inquiry, what constitutes such an impediment? 
Without going at length into the considera- 
tion of this question, it may be stated that 
slight difficulties occasioning short stoppages, 
and some loss of time, such as proceed from 
ferries, locks, dams, and even bridges, as al- 
ready intimated, are not to be viewed as ma- 
terial obstructions. But, if these hivolve 
much loss of time in passing them, or danger 
of accident or injury to life or property, or 
the use of extraordinary caution, they do es- 
sentially impair the right of free navigation, 
and subject those placing such obstructions 
in a navigable stream, to damages for the in- 
juries which they occasion. In reference to 
the Terre Haute bridge, it will be proper for 
the jury to give due weight to the evidence 
of the witnesses, who have had much expe- 
rience hi steamboat navigation on the Wa- 
bash, and who say that m their judgment 
this bridge, especially in descending the river, 
is a serious obstruction to navigation. There 
is also a clear preponderance of proof to the 
efEeet that it is the more usual practice in de- 
scending the river, to round to, some distance 
above the bridge, and thus by means of a 
rope made fast at the shore, to let the boat 
descend stem foremost, slowly through the 
draw. This process, as stated by some of 
the witnesses, occupies from ten to thirty 
minutes; and by some, it is stated the db- 
tention is an hour, and sometimes an hoiur 
and a half. The court has no hesitation in 
saying, if the difficulties presented by this 
bridge are qf a character requiring this pre- 
caution and this loss of time, it is a material 
obstruction to navigation. In the Wheeling 
Bridge Case, before referred to, it appeared 
that of the great number of steamers upon 
the Ohio river, there were but seven which 
could not safely pass imder the bridge at ordi- 
nary stages of water, without lowering their 
chimneys. These seven boats could let down 
theu; chimneys, but the operation was attend- 
ed with delay and some danger; or they 
could navigate the river, though with less 
speed, with chimneys considerably reduced 
in height; and yet the supreme court of the 
United States held, that the bridge was an 
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essential impediment to navigation— in fact, 
a public nuisance; and decreed that unless 
so altered as not to impede tiie passage of 
any of the boats used on the Ohio, it must be 
abated. This decision, emanating from the 
highest court of the Union, is obligatory on 
this court, and must be received as the law, 
so far as applicable to the present ease. 

Having reference to the principles here 
stated, it will be the duty of the jury to pass 
upon the question, whether, from the evi- 
dence, the Terre Haute bridge is an impedi- 
ment to the navigation of the Wabash river. 
It is insisted by the counsel for the bridge 
company, that the structure has been erected 
in compliance with the charter granted by 
the state of Indiana, and therefore, that the 
company are not liable for the injury com- 
plained of. The charter, as before stated, 
authorizes the erection of the bridge, with "a 
convenient draw." This clearly implies that 
it shall be such a draw as may be used with- 
out vexatious delay or loss of time; and also 
wit^i safety to persons and property. Noth- 
ing less than this will meet the requirement 
of the act of incorporation. And if the jury 
find the charter has not been complied with, 
it cannot shield the defendant from liability 
for the injury sustained by the plaintiff in 
passing the bridge. Or, if the jury come to 
the conclusion from the evidence, that the 
bridge and draw are in accordance with the 
charter, and yet a material obstruction to 
navigation, the company are liable, if ordi- 
nary skill and care were used in navigating 
the plaintiffs' boat through the draw. For 
reasons already stated, it was not competent 
for the legislature of Indiana to authorize a 
stiiicture across the Wabash, which would 
be an essential hindrance to its navigation; 
and any law conferring such authority, is a 
nullity. It will therefore be a proper in- 
quiry for the jury, whether the plaintiffs' 
boat, in passing the bridge, was managed 
with ordinary skill and caution. For, conced- 
ing the bridge to be an unlawful obstruction, 
yet if the plaintiffs' injury is clearly refera- 
ble to the reckless and unskilful manage- 
ment of the plaintiffs' boat, the company are 
not responsible for such injury. On this 
point, as on all others involving the weight 
and credibility due to the witnesses, the jury 
are the exclusive judges. If the evidence of 
the pilot who was at the wheel, and of oth- 
ers connected with the boat, is entitled to 
credit, the proof is satisfactory that the boat 
was managed with skill and caution. She 
was not let down stern foremost by a rope, 
as was the more usual way of passing the 
draw; nor is it regarded as essential to the 
plaintiffs' right to recover for an injury sus- 
tained in passing the draw, that such a pre- 
caution should have been used. Some of the 
witnesses express the opinion that this is the 
safer course, while others, having skill and 
experience in the navigation of the Wabash, 
say that neither prudence nor safety requires 
it The pilot of the boat has testified very 



intelligently, and with apparent candor, and 
says he did not consider it necessary to pass 
the draw stem foremost He also says that 
great care and caution were observed in 
passing through the draw, and that the in- 
jury to the boat was not the result of eithei- 
carelessness or want of skill. He thinks the 
boat would have passed safely through the 
draw, but for a strong wind -which suddenly 
struck her, and caused her to veer from the 
course he was steering. In this statement 
the pilot is corroborated by several of the 
plaintiffs' witnesses, while most of the wit- 
nesses for the defendant say they have no 
recollection that there was any wind, exceed- 
ing a moderate breeze. This is not viewed as 
a material point in this case, as the liability 
of the bridge company is in no way affected 
by the state of the wind, or its influence in 
causing the collision. If the bridge is an un- 
lawful obstruction, and the plaintiffs used or- 
dinary care and skill in passing it, the com- 
pany are responsible for the injury, irrespec- 
tive of the agency of the wind. And this 
for the obvious reason that, wind or no 
wind, the injury could not have been sus- 
tained, but for the fact that the bridge was 
there. 

It is proper here to remark, in reference to 
the pilot of the plaintiffs' boat that the evi- 
dence is satisfactory as to his professional 
character. He had served in that capacity 
for some years, on the Wabash, and it is in 
proof that he is esteemed a safe, prudent 
and skilful pilot But notwithstanding this 
evidence of general good professional reputa- 
tion, if in this particular case he evinced 
recklessness and want of skUl, and the in- 
jury to the plaintiffs' boat is attributable to 
that cause, they must bear the consequences 
of his misconduct In this case, a large pro- 
portion of the evidence for the plaintiffs is 
in the form of depositions of persons who 
were on the boat at the time of the accident, 
and of others experienced in the navigation 
of the Wabash, who have been examined as 
experts. These depositions were taken at 
Cincinnati, without previous notice to the 
opposite party, and without the attendance 
of his counsel. This mode of taking testi- 
mony is expressly authorized by an act of 
congress. It is liable to the objection that 
the opposite party is precluded from the 
opportunity of cross-examining the witness- 
es, and thus testing the truthfulness of their 
statements. It is, however, the right of the 
party against whom depositions thus taken 
are to be used, to re-call and re-examine the 
same witnesses, if he deems it necessary. 
The defendants in this case have not avail- 
ed themselves of this right; and the plain- 
tiffs' depositions are therefore committed to 
the jury, as taken by the other party, with- 
out any cross-examination by the defend- 
ant. Under these circumstances, it is in- 
sisted by the defendant's counsel that these 
depositions should be viewed with suspi- 
cion, and that they are entitled to very 
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•little weight by the jury- On this point, it 
is only necessary to remark, that these depo- 
sitions are by law admissible to the jury as 
evidence; and, although they would be en- 
titled to greater weight, if taken upon notice 
to the other party, and with an opportunity 
for cross-examination, they are nevertheless 
entitled to credit, unless otherwise im- 
peached- 

It has been before noticed that a part of 
the evidence for the plaintiffs in this case, 
consists in the opinions of experts— those ex- 
perienced in and famUiar with the naviga- 
tion of the Wabash— as to the practical ef- 
fect of the Terre Haute bridge upon the 
navigableness of that river, and the correct- 
ness of the professional conduct of those en- 
trusted with the management of the plain- 
tiffs' boat in passing the bridge. In refer- 
ence to this description of evidence, it is 
only necessary to remark that, for obvious 
reasons, that those best acquainted with any 
particular art, profession or business, in all 
matters directiy concerning them, are ac- 
counted more satisfactory and reliable wit- 
nesses, than those who have no such skiE or 
experience. Hence it is well settled, that the 
testimony of intelligent and credible experts 
is entitled to the most respectful considera- 
tion. The principle here stated applies as 
well to navigation as to any other ai-t or oc- 
cupation. 

It only remains for the court to say, that if 
the jury find the plaintiffs are entitied to 
their verdict, the amount of damages to be 
awarded is whoUy with them. The actual 
expenses of repairing the injury sustained 
by the plaintiffs' boat forms, of course, an 
element in estimating the amount- But it 
is moreover proper to bring to the notice of 
the jury, a late decision of the supreme court 
of the United States, 2 having a direct bear- 
ing on the question of damages in this case. 
That court has held, that in an action for an 
injury by collision with another boat, the 
boat of the plaintiff not being in fault, he 
was entitled to compensation, in damages, 
for the profits his boat would have made dur- 
ing the time necessarily lost in repairing the 
injury sustained. No reason is perceived 
why the same principle does not apply to^ 
the present case. If, therefore, the jury find 
for the plaintiffs, they should taclude in 
their verdict, the amount of the probable 
earnings of the plaintiffs' boat during the 
time she was ddayed in making the repairs 
necessary to refit her for service. This 
amount will be setfled by the evidence be- 
fore the jury, on that point 

The jury returned a verdict for the plaintiffs, 
assessing their damages at $1,000. A motion 
for a new trial by the defendants was over- 
ruled. 

2 The case referred to is that of Williamson 
V. Barrett, 13 How. [54 U. S.] 101. The same 
principle was decided in that case by the cir- 
cuit court of Ohio. Barrett v. Williamson 
[Case No. 1,051.] 
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In re JONAS. 
n.6 N. B. R. a878) 452.] x . 
District Court, D. California. 
Involuntakt Bakkruptoy— Intebvention op 

Ckeditok. 
Any creditor whose interests are directly affect- 
ed by the proceedings, may intervene and contest 
the allegations of the petition with regard to acts 
of bankruptcy, notwithstanding the debtor fails 
to appear on the return day. 

In November, 1876, a petition was filed 
against J. Jonas by creditors claiming to 
constitute one-fourth in number of ail his 
creditors, and to represent one-third of his 
aggregate indebtedness. At the return day 
of the oMer to show cause the debtor made 
default, but certain creditors who had at- 
tached his property intervened in the cause 
and denied the jurisdictional averment with 
respect to the quorum of creditors, and also 
the commission of the acts of bankruptcy 
alleged in the petition. The case was re- 
ferred to the register to take proofs. His 
report shows that the petition is signed by 
the requisite quorum of creditors. The 
questions argued were: (1) Whether an at- 
taching creditor has a right to intervene 
after default of the debtor and contest the 
commission of the alleged act of bankruptey- 
(2) Whether the proofs in the case show that 
the alleged acts of bankruptcy were com- 
mitted. 

HOFFMAN, District Judge. It is not de- 
nied by the counsel for the petitioning cred- 
itors that attaching creditors have the right 
to intervene and contest the adjudication 
where fi-aud or collusion between the peti- 
tioning creditors and the debtor is alleged^ 
or where the former are alleged not to con- 
stitute the requisite quorum of creditors, or 
where the jurisdiction of the court is denied. 
In re Boston, H. & E. R. Co. [Case No. 1,G77], 
In re Bergeron [Id. 1,342]; In re Mendelsohn 
[Id. 9,420]; In re Hatje [Id. 6,215]; In re 
Jack [Id. 7,119]; In re Derby [Id. 3,815]; 
Clinton v. Mayo [Id. 2,899]; In re Williams- 
[Id. 17,706]; Fogarty v- Gerrity [Id. 4,895]; 
In re Scrafford [Id. 12,557]. It is contended, 
however, that this right to intervene does 
not extend to cases where default has been 
"made to ap"pear pursuant to the order,"" 
and where the Intervening creditor merely 
desires to contest the commission by the 
debtor of the act of bankruptcy alleged. In 
support of this position the provisions of the 
forty-second section of the act [of 1867 (14 
Stat. 537)], are chiefly relied on. That sec- 
tion provides "that if the facts set forth in 
the petition are found to be true, or if de- 
fault be made by the debtor to appear pur- 
suant to the order, upon due proof of service 
thereof being made, the court shall adjudge 
the debtor to be a bankrupt," etc. It is in- 
sisted that by these provisions "the default 

1 [Reprinted by permission.] 
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of tlie debtor to appear, pursuant to the 
order," is made equivalent to a voluntary 
petition filed by him, and that the adjudica- 
tion follows as the necessary consequence. 
No authority is cited in support of this con- 
struction of the act. In some of the cases 
above referred to the debtor appears to 
have made default, but that circumstance is 
not alluded to by either court or counsel. 
In re Jack; In re Hatje, supra. The right 
to intervene is placed either on the express 
provisions of the amendment to section 39 
or upon the more general considerations 
stated hy Mr. J. Woodruff in the Case of 
Boston, H. & B. R. Co. [supra]. These are 
that a petition in involuntary bankruptcy is 
not a mere suit inter partes, "but rather 
partakes of the nature of a suit in rem, in 
Tvhich any actual creditor has a direct in- 
terest, and that a party claiming to be a 
creditor, and who is able to satisfy the court 
that he is a creditor, and that his purpose is 
a meritorious, and not a purely oflScious one, 
ought to be allowed to intervene and object 
to the proceeding." In the case of In re 
Williams [supra], it was claimed, as in this 
case, that though the attaching creditor may 
intervene to contest the jurisdiction of the 
court, he cannot put in issue the act of 
bankruptcy. But Mr. J. Brown observes: 
"On the contrary, however, in the ease of 
Brewster v. Shelton, 24 Conn. 140, the at- 
taching creditor was permitted to come in 
and claim that the proceedings were collu- 
sive as to him, precisely what is claimed in 
tiiis case and In re Mendelsohn [Case No. 
9,420]. In the case of In re Jack [Id. 7,119], 
the attaching creditor was permitted to test 
the question of merits. No distinction in 
principle is perceived. The creditor has an 
interest to protect "By the adjudication 
his attachment is ipso facto dissolved, and 
he has a right to inquire whether an act of 
bankruptcy has, in fact, been committed, as 
well as whether the court has jurisdiction 
to entertain the petition. Underlying all the 
discussion on this subject is the general 
principle of law that no man shall be de- 
prived of his property without the oppor- 
tunity of being heard. An assumption of 
this kind is at war with our whole system 
of jurisprudence." In re Williams [Id. 17,- 
706]. It will be observed that though the 
learned judge alludes to alleged collusion in 
the proceeding, he places the right to inter- 
vene on the broad ground that any creditor 
who will be directly affected by the proceed- 
ing has a right to be heard. Indeed, in 
almost every case where the debtor admits 
the commission of an act of bankruptcy, 
. which in fact he has not committed, in or- 
der to defeat an attachment, he may" be said 
to be acting in collusion with the petitioning 
creditor, and such is said to be the fact in 
the case at bar. In the Case of Jack, above 
cited, the collusion was of the same nature. 
The debtor omitted to resist the adjudica- 
tion on the merits, and intervening judg- 



ment creditors were allowed to do so. In 
the Case of Boston, BL & B. R. Co., above 
cited, although fraud and collusion were al- 
leged, the decision turned on the fact that 
proceedings were pending in another district 
against the debtor, and this a creditor, who 
had not proved his debt, was allowed to 
show in abatement of the second proceed- 
ings. Nor was the decision placed on the 
ground that the court had no jurisdiction 
over the second proceeding, for the direction 
given to the Connecticut court was to stay 
the proceedings until the court in Massachu- 
setts "had made some adjudication on the 
petition pending before it, nor should the 
proceeding be even then necessarily dismiss- 
ed. It might be advisable to continue it, to 
fall back upon if the Massachusetts decree 
should, for any reason not applicable to the 
Connecticut proceedings, prove unavailing or 
erroneous." In this case, also, the debtor 
appears to have made default. 

The foregoing authorities show that the 
right to intervene is not confined to the cases 
to which the counsel for the petitioning cred- 
itors restricts it— on the contraiy, it is placed 
on the broad ground of the right of a party 
to be heard in a proceeding by which his 
interests will be directly affected; and, fur- 
ther, it appears that the collusion alleged in 
several of the cases was precisely of the 
kind claimed to exist in the case at bar, viz., 
the tacit confession by the debtor of an act 
of bankruptcy, which, in fact, he had not 
committed. But, independently of the au- 
thorities, I should be of the opinion that the 
terms of the foity-second section do not re- 
quire the literal construction contended for. 
Its language is: "If the facts set forth in 
the petition are found to be true, or if de- 
fault be made by the debtor to appear pur- 
suant to the order, upon due proof of sei-v- 
ice thereof being made, the court shall ad- 
judge the debtor to be a bankrupt," etc. 
The legislature is here prescribing in gen- 
eral terms the proceedings to be had on the 
return day of the rule to show cause. Of 
course, if no one appears to contest them, 
the allegations of the petition are taken pro 
confesso. But it was not the design of the 
section to prescribe who should be allowed 
to appear and oppose the adjudication. By 
the very letter of the section the bare ap- 
pearance of the debtor might take the case 
out of its operation; but it is obvious that 
he must not only appear, but must deny the 
allegations of the petition, or must otherwise 
show cause why he should not be adjudged. 
The phrase, "If the facts set forth in the 
petition shall be found to be true," evidently 
contemplates an investigation, and by the 
elementary principles of law and justice all 
persons to be directly affected by its result 
have the right to be heard. I cannot think 
that the succeeding clause, which contem- 
plates the default of the debtor, should be 
construed to take away that right. It is 
urged that as by a voluntary petition the 
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debtor could procure an adjudication, not- 
■witlistanding the opposition of Ms creditors, 
it is no greater hardship upon them to treat 
his default as equivalent to the filing of a 
voluntary petition hy him. There might he 
force in the argument if the proceedings 
were or could he made the equivalents of 
each other. But they are not so. In vol- 
untary eases, the dehtor, to obtain his dis- 
charge, must procure the assent of a certain 
proportion of his creditors in number and 
value, or his assets must amount to a cer- 
tain percentage of his debts. In involun- 
taiy cases he is entitled to his discharge, 
irrespective of either of these requirements. 
In voluntary cases preferences are avoided, 
if made within four months. In involuntary 
cases they are valid, unless made within two 
months. The reasons for this discrimination 
it is not easy to conjecture. By an appar- 
ent oversight the period within which at- 
tachments are avoided has been allowed in 
both classes of eases to remain as originally 
fixed, viz., four months. It may thus hap- 
pen in an involuntary case that creditors 
who have openly, and in the fair prosecution 
of their legal rights, obtained liens by at- 
tachment within four months of the bank- 
ruptcy, will be deprived of them by the ad- 
judication and assignment, while other cred- 
itors, who have obtained secret preferences 
more than two months prior to the proceed- 
ings, will be protected. The attaching or 
other creditors may thus have the strongest 
interest to compel the proceedings to assume 
the voluntary form, where all will be placed 
on the same footing, and where the preferred 
creditor will have no greater protection than 
the attaching creditor. 

In the case at bar the denial to the in- 
tervening creditor of the right to contest the 
commission of the alleged act of bankruptcy 
would be a peculiar hardship. That act is 
the procuring by the bankrupt of his proper- 
ty to be taken on legal process by the inter- 
vening creditor. The latter is therefore in 
effect charged with fraudulent collusion and 
combination with the bankrupt to obtain a 
preference. If his right to intervene be disal- 
lowed, he will practically be convicted of 
this charge by the mere omission of the 
bankrupt to appear, and with no opportunity 
afforded him to deny or disprove it. 

On full consideration of the whole matter, 
I feel compelled to hold that any creditor 
whose interests are directiy affected by the 
proceedings, has a right to intervene and 
contest the allegations of the petition with 
regard to the acts of bankruptcy alleged, 
notwithstanding that the debtor has failed 
to appear on the return-day, pursuant to the 
order. With regard to one of the acts of 
bankruptcy alleged, no adequate proof is 
produced. It is claimed that the denial of 
its commission by the intervention is insuf- 
ficient. But the general denial is in the 
form prescribed by the supreme court for 
the debtor himself, and no reason is per- 
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ceived why the same form should not be 
used by the intervening creditor seeking to 
raise the same issues. The special denial is 
a littie inexact in language, and possibly an 
exception to it in the nature of a special de- 
murrer might have been sustained. But the 
objection comes too late after the issue is 
accepted and a trial had on the merits. Mr. 
J. Woodruff observes, with respect to a 
similar intervention: "The proceeding is 
summary and in a high degree informal, 
and it should be free from technical embar- 
rassment." I am inclined to think that the 
objection could at no stage of the cause have 
been available. The other act of bankruptcy, 
and which is chiefly relied on, is alleged to 
have been the procuring by the debtor of his 
property to be taken on legal process. I do 
not think it necessary to recapitulate the 
proofs. I agree with the register in the 
opinion that the evidence does not disclose 
any collusion or complicity between the debt- 
or and the attaching creditors, or any knowl- 
edge or expectation on the part of the former 
that the attachment was to be levied. He 
can in no sense be said to have procured it 
The petitioning creditors have therefore fail- 
ed to establish the act of bankruptcy alleged 
in the petition. Had it appeared that the 
debtor advised or even suggested the levy, 
the case might have been different "Very 
slight evidence of an affirmative character 
of the existence of a desu-e to prefer one 
creditor will be sufficient to invalidate the 
transaction." Wilson v. City Bank, IT Wall. 
[84: U- S.] 473. It may seem strange that the 
mere existence of a desire to prefer, eviden- 
ced by a mere suggestion to the creditor 
to sue or attach, should have such a control- 
ling effect upon the consequences of the 
proceeding. But such appears to be the 
law, and it makes no difference whether the 
question arises hi a proceeding, like that 
in the case last cited, to set aside a levy 
on execution alleged to have been "procur- 
ed or suffered" by the debtor, or, as in the 
case at bar, an inquiry whether the debtor 
has "procured his property to be taken on 
legal process," and thereby committed an 
act of bankruptcy. 

The practical effect of the decision which 
I feel compelled to make is to give to the at- 
taching creditors the whole or the greater 
paxt of the assets of the debtor, to the ex- 
clusion of the other creditors. The chief 
object of the act is thus defeated by the 
inability of the creditors to prove the act 
of bankruptcy necessary to bring the debtor 
within its operation. It may be suggested 
that this anomalous result would have been 
avoided if the mere fact that the debtor's 
property has been taken on attachment or 
execution for a valid debt and has remained 
under seizure a prescribed period, had been 
declared, by the law, an "act of bankruptcy," 
irrespective of any "desire" or procurement 
on the part of the debtor. It is not impos- 
sible that such may have been the inteiitio-i 
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of the framers of the original act when the 
words "procure or suffer his property to be 
taken" were adopted; not that, as has been 
argued, he must be deemed to have "suf- 
fered" the seizure because he did not pre- 
vent it by going into voluntary bankruptcy, 
but that he has "suffered" it because, by not 
paying his debt, he has put it into the power 
of his creditor to attach his property. By 
the existing provisions of the act, the arrest 
and imprisonment of a debtor for a provable 
debt for more than twenty days is declared 
to be an act of bankruptigr. No reason is 
perceived why the seizure and detention of 
his property for a like period might not be 
similarly regarded, I also venture to sug- 
gest for consideration the inquiry whether 
there is any good reason for discriminating 
between liens acquired by attachment and 
those obtained by judgment and levy on 
execution. If the creditor is obliged to sur- 
render his lawfully acquired lien in the one 
case, why not in the other? There seems to 
be no reason why a lien by attachment for a 
just debt should be any less respected than 
a, lien by levy after judgment, for the same 
debt, and as the law now stands opportuni- 
ties for fraud are afforded. If the creditors 
attach and the debtor is desk-ous of suffering 
one of them to obtain a preference, he has 
■only to delay the other's proceedings by dila- 
tory pleas, or otherwise, until the favored 
creditor has obtained a judgment and levy 
on execution, unopposed. He may then go 
into banliruptcy. The lien of the attaching 
creditor who has obtained no judgment will 
be dissolved, while that of the judgment cred- 
itor will be respected— unless collusion can 
be shown— which is always difficult of proof, 
and which, in fact, may not have existed. 
If judgment and attachment liens were put 
on the same footing, the perplexing, uncer- 
tain, and often subtle inquiries into the debt- 
or's motives and "desires," whether there has 
been "collusion" between the parties, and 
whether the judgment has been obtained by 
the debtor's instigation or procurement, 
would be avoided, the rights of the assignee 
and the creditor would be clearly fixed by 
law, and the expense of much uncertain and 
often fruitless litigation would be saved. 
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Ex parte JONES. 

[4 Oranch, O. C. 185.] i 

■Circuit Court, District of Columbia. Oct 21, 
1831. 

BXEODTOBS AND ADMISISTRATOES — ALLOWANCE 

OP Demands — Sale of Stocks — ^Loss. 

An executor may be allowed credit for a loss 
upon the sale of stocks sold, although the sale 
was made without the order of the orphans' 
court. 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 



Appeal from the orphans' court for Wash- 
ington coTinty. 

BY THE COURT. This cause originated 
in a petition by [J. A, Jones] the executor 
of Edward Jones to the orphans' court, for 
leave to settle a second account, and to be 
allowed a credit for the loss upon certain 
stock sold for ?75.96 less than its appraised 
value. The judge of the orphans' court be- 
ing of opinion that the executor was not 
entitled to an allowance for such loss, the 
stock having been sold without an order 
from that court, refused to permit him to 
settle a second accoimt and to allow him 
credit for the loss. The petition was ac- 
companied by an affidavit of the executor, 
verifying the account of sales by Thomas 
Biddle & Co., and averring that the sales 
were fair and bona fide, and at the full 
market price, and that he believes that no 
more could have been got for the stock; 
and by an affidavit of W. S. Nicholls, a re- 
spectable broker in this district, that the 
sales were at the then market price at 
Philadelphia, ^and that the Philadelphia 
market was as good a market for the sale 
of stock as any other in the United States; 
and that Thomas Biddle & Co., the brokers 
who sold the stock, are brokers of the high- 
est repute for integrity and fairness in their 
dealing; and that, in his opinion, no better 
evidence of the true market price of stock 
could be given, than their bills. It does not 
appear that there were any debts or claims 
against the testator outstanding and unpaid 
at the time of the sale, or any other cause 
which required an application to the judge 
for an order to sell. As between the ex- 
ecutor and his vendee, the sale was valid 
without such an order; and it does not ap- 
pear that any person interested has object- 
ed to the sale. If it was a fair and bona 
fide sale for the purpose of settling the es- 
tate, and if, in fact, the stock was sold for 
its full market value, although less than the 
appraised value, there has been an actual 
"decrease" of the estate when compared 
with the appraisement; or, in other words, 
a loss by decrease, which, under the ex- 
press provision of the testamentary act of 
1793 (chapter 8, § 2), is not to be sustained 
by the executor; and the same section pro- 
vides that "he may be allowed for such de- 
crease, on the settlement of his final or other 
account." The law having expressly de- 
clared that the loss shall not be sustained by 
the executor, and that he inay be allowed 
for it in his account, it seems to follow, that 
if such loss has happened, the judge ought 
to have allowed it, and to have opened the 
account for that purpose, or permitted the 
executor to settle a second account, if the 
loss was ascertained after the settlement of 
the first account Then the only remaining 
question is, whether there was an actual 
decrease in the value of the stock when 
compared with the appraised value. Upon 



£13 Fed. Cas. page 927] 

this question the affidavit of Mr. NichoUs, 
which does not appear to have been ohject- 
ed to hy the judge on the ground of in- 
formality, or incredibility, ought, in our opin- 
ion, to have been satisfactory. It appears 
to us, that the judge erred in supposing that 
there could be, upon a sale, no loss, or no 
satisfactory evidence of loss, by decrees, 
unless the sale were made under an order 
of the orphans' court. The only effect of the 
want of such an order of sale, in a case like 
the present, we think, is to throw the bur- 
<ien of proof upon the executor, to satisfy 
the court that the thing was sold for its 
full market value. 

It is, therefore, ordered and decreed by 
this court, on this 21st day of October, 1831, 
that the order of the orphans' court, in this 
cause, "that the said executor be not allowed 
to settle a second account, and credited for 
the said loss as prayed, and that the petition 
be dismissed with costs," be, and the same 
is hereby, reversed. And it is hereby fur- 
ther ordered and decreed, that the said pe- 
tition be sustained; and that the said or- 
phans' court permit the said executor to set- 
tle a second account, and allow him therein 
a credit for the sum of §75.96 for the loss 
upon the sale of the stock in the petition 
mentioned. And it is further ordered, that 
this decision and decree be certified under 
the seal of this court, by the clerk thereof, 
and transmitted to the said orphans' court 
of "Washington county. 
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In re JONES. 

[6 Biss. 68; 1 9 N. B. R. 556; 6 Ohi. Leg. 
News, 271.] 

District Court, W. D. Wisconsia. April 21, " 
1874. 

HusBAKD AND Wife — Wife's Pbopertt — Hus- 
band NOT Competent Witness — Securities — 
Used bt Husband-— Estoppel— CBEDiBiLiir of 
Wife's Testimony — Title of Property De- 
vised FOR Distribution — Operation op Prop- 
erty Act on Vested Rights — Receipt of In- 
come op Wife's Estate— Account. 

1. In "Wisconsin the husband is not competent 
as a witness for his wife; this incompetency 
rests on grounds of public policy, and is not re- 
moved by the statute removing the disqualifi- 
cation of interest. 

2. Securities taken in wife's name will not 
pass to her as her saparate property, if they 
were so drawn simply for convenience; it must 
clearly appear that they were intended as a set- 
tiement upon her. 

3. Where such securities are used and collect- 
ed by the hushand with the wife's consent, this 
conduct disproves the claim that they were in- 
tended as a settiement upon her. 

4. The wife having allowed him to enjoy the 
■credit of such securities and their proceeds, can- 
not afterwards claim them as against creditors 
who have trusted him on the faith of such appar- 
ent ownership. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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5. If she joins him when embarrassed in con- 
veying his property to tiieir children, maldng 
no claims for herself, she cannot afterwards set 
up a daim when sudi conveyances are about to 
be set aside. 

6. "Where this is defective and contradictory, 
particularly about the most material matters, 
her statements as to the amount of her claim 
should be looked upon with suspicion, 

7. Where property is willed to executors to con- 
vert into a fund, and keep and distribute, etc., 
the title remains in them until it is actually dis- 
tributed; and where a discretion is to be exer- 
cised before a distribution, the ultimate distrib- 
utee has no vested interest in the property until 
such discretion has been exercised. 

8. A note given to her -for money loaned by 
her while unmarried, and prior to the passage of 
the married woman's property act, passes to the 
husband under the common law rule, and his 
vested interest tiierein cannot be abrogated by 
any subsequent act of the legislature; and taou^ii 
he receives the money thereon, she cannot prove 
the amount against him as a debt in bankruptcy. 

[Cited in Fleitas v. Ridiardson, 147 TJ. S. 555, 
13 Sup. Ot. 4S7.] 

9. A married woman may bestow upon her 
husband the income of her separate estate; ajid 
where the husband, with the consent of the wife, 
is in the habit of receiving such income and 
profits, this shows her voluntary choice to thus 
dispose of them for the use and benefit of the 
family, and the husband will not be required to 
account therefor, beyond the amount received 
during the last year. 

[Cited in Denny v. Denny, 123 Ind. 243, 23 N. 
E. 519.] 

10. A claim founded upon such receipt of in- 
come and profits will not be allowed against the 
husband's estate. 

11. The fact that no account was kept by ei- 
ther party as to the money thus received 
strengthens the presumption of law that there is 
no agreement to repay it 

Motion by the assignee of David W. Jones 
to espunge the proof of debt filed by Emily 
Jones, his wife, and proven up at the amount 
of §39,412.63. 

Gregory & Pinney, for assignee. 
Vilas & Bryant, for Mrs. Jones. 

HOPKINS, District Judge. At the hear- 
ing, the creditor, Mrs. Jones, offered her hus- 
band, David W. Jones, as a witness in her 
favor. He was objected to by the counsel 
for the assignee as incompetent, and the 
court sustained the objection, following the 
construction given by the supreme court of 
this state to the statute relating to evidence. 
Farrell v. Ledwell, 21 Wis. 182. 

The court there hold that the exclusion of 
husband and wife as witnesses for each 
other in civil suits, is not based solely on 
interest, but rests upon principles of pub- 
lie policy, and as the statute only removes 
the ground of interest, the ground of public 
policy stQl renders them incompetent. White 
v. Stafford, 38 Barb. 419; Hasbrouck v. 
Vandervoort, 5 Seld. [9 N. Y.] 153. 

I thought it best to notice my ruling on 
that question with a reference to the au* 
thority upon which I relied before going into 
the merits of the case. 

The proof filed states that the bank- 



JONES (Case No. 7,444) 



[13 Fed. Cas, page 928] 



rupt collected and received money belong- 
ing to her as her separate estate, at vari- 
ous times, from the 25th of March, 1865, to 
the 10th of Jidy. 1871, amounting in the 
aggregate to §31,662.82, which, with the in- 
terest up to the adjudication of .bankruptcy, 
amounted to the sum of ?39,412.63; and fur- 
ther states that no part had been paid ex- 
cept ?1,267.22, which he paid to her in notes 
of other parties. 

It is further stated in the proof that he 
purchased certain real estate with the mon- 
ey, in this state and Iowa, but took the title 
in his own name, and which had been trans- 
ferred to the assignee; so that all she had 
ever received to be applied upon said sum 
was the ?1,267.22 above mentioned, which 
she claims should be applied thereon. 

The way this proof is drawn, it throws 
very little light upon the real transaction as 
it appears from the evidence submitted on 
the hearing before me. And in order to un- 
derstand the ease and my conclusions upon 
th*e testimony, it becomes necessary to give 
a brief statement of the facts proven. 

Col, Jones, the bankrupt, in November, 
1845, married the claimant, a daughter of 
John Dunn, deceased, of the state of Ken- 
tucky, where the marriage was celebrated. 
The claimant's father died several years be- 
fore that time, leaving a will by which he di- 
rected his executors to convert his personal 
property, except slaves, into money, to be 
equally divided between his son Frank and 
his four daughters, and when his daughters 
married, directed that the portion of such 
one should be put into her possession or in- 
to the hands of a trustee or trustees for her 
benefit, at the discretion of the executors; 
that as to the slaves, it provided that the ex- 
ecutors should place an equal proportion of 
them in the possession of such daughter or 
into the hands of trustees for her benefit, 
or should continue to hire the same out for 
her benefit, and pay to her the hire yearly, 
but. this distribution was not to take place 
until after the death of the wife of the tes- 
tator, who was to have the use during her 
life. She died in 1850. Soon after their 
marriage they removed to Wisconsin, where 
they have ever since resided. 

The share of each distributee under the 
will was ascertained, and settled June 13, 
1502, to be $2,079. The claimant's portion 
had all been paid to her before her marriage 
(and spent, according to the testimony), ex- 
cept $100 paid to her Nov. 28, 1846, $101.95, 
Dec. 1, 1846, ?100, Jan. 13, 1847, and $453.14 
paid to her husband in 1853. She receipted 
for the first three sums, and her husband 
for the last. There is no direct evidence as 
to what she did with the amount thus paid 
to her. She may have intended to have con- 
veyed the idea in her testimony that she 
handed it over to her husband, but she does 
not say so, and what she does say in refer- 
ence to it is so confused and uncertain that 
I cannot place any reliance upon it. Soon 



after the parties removed to this state, Col. 
Jones commenced buying real estate, and 
shortly became a very extensive land-owner, 
and as early as 1856 had the reputation of 
being a man of large propeity. 

Among other property, he bought what 
was called the "Belmont Farm," consisting 
of about 1,300 acres of land, for which he 
paid, as appears by the consideration ex- 
pressed in the deeds, about $6,000. He lived 
upon and cultivated and improved this farm 
for several years before 1857, at which time 
he left it. He was elected secretary of 
state in 1856, and in 1857 removed with his 
family to Madison, where he continued to 
reside for about four years. He bought a 
house in Madison valued at about $3,000 or 
$4,000- After his term of oflSce expired he 
returned to Mineral Point, and continued to 
rent his farm aforesaid. In 1865 he sold 
this farm to one Owen "Wright, for §25,000 
—$1,000 cash down, and notes and mortgage 
for $24,000. These notes and mortgage were 
made payable to the claimant, Mrs. Jones, 
and, as I understand the case, the debt 
proven is based upon the idea that this mort- 
gage and the money secured thereby be- 
came hers, and that as Mr. Jones afterwards 
collected the money and used it himself, 
she proves up against his estate the amount 
thus collected of principal and interest. On 
the hearing she predicated her right to the 
money upon the grounds, first, that the prop- 
erty was originally purchased and paid for 
with her separate property, upon the agree- 
ment or understanding that it should be 
hers; and second, that Col. Jones advanced 
and settled that amount upon her as and 
for her separate estate. 

As to the first ground, it is sufficient to 
say the testimony is insufficient to support 
it. The portion of her separate estate re- 
ceived by her husband was only $453.14, and 
that was in 1853, after the most of this land 
was bought, and as it cost about $6,000, the 
insignificant amount of her separate estate 
would not go far towards paying for it. 
Indeed, the case is destitute of any satis- 
factory testimony to support this ground of 
her claim. Her own testimony, vague and 
uncei"tain as it is, does not estalilish a sem- 
blance of a case to sustain that ground. 

As to the second ground, it is undoubted- 
ly the well-settled law that a husband out 
of debt may settle upon his wife such por- 
tion of his estate as he pleases, if done in 
good faith, and not to defraud subsequent 
creditors. Sexton y. Wheaton, 8 Wheat [21 
U. S.] 229. So it becomes necessaiy to con- 
sider the testimony, and see whether this 
was in fact a settlement or not. 

I do not think the evidence sustains the 
claim that this Wright mortgage of $24,000, 
given for the "Belmont Farm," was intended 
as a settlement by the bankrupt upon his 
wife, and the evidence as above stated is al- 
together insufficient to show that the farm 
was origuially purchased with her separate 



[13 Fed. Cas. page 929] 



(Case Ko. 7,444) JONES 



funds, as showing any reason for sucli an 
act on Ms part. There was no language 
used by any one at the time the mortgage 
was given, to justify the conclusion that it 
was designed as an advancement to her. 
The reason assigned Tjy him for taking the 
mortgage in her name, as Mr. Wright testi- 
fies, was that he was going south, and if he 
should die she could settle her own husi-' 
ness better without having any administra- 
tion about it, as he said he had seen consid- 
erable swindling in settling up estates, and 
Mr. Read, the counsel of the claimant, says 
he heard him say he took it in her name to 
secure her for the money he had that belong- 
ed to her. 

This is all the testimony on that subject, 
except some vague statements of Mrs. Jones, 
and there is not enough evidence to support 
the claim that it was intended as a settle- 
ment of that amount upon her. 

The subsequent conduct of the parties nega- 
tives also any such idea. It does not appear 
that she ever had the notes or mortgage in 
her possession. Gol. Jones collected the mon- 
ey and used it as his own, deposited it with 
his other money in the bank, and purchased 
land with some of it and took the title there- 
to in his own name, and used it as he saw fit. 
About $i,000 of it was paid to Mrs. Jones 
at one time in his absence; she gave a receipt 
for it in his name, and then deposited it to 
his credit in the bank. Over §20,000 of that 
money was deposited with Mr. Henry, the 
banker, in Col. Jones' name, and no intima- 
tion was ever made to him, or to any one else, 
that it belonged to his wifu, and neither of 
them kept any account of the time or amount 
of the payments. This condL^t disproves the 
claim that it was intended as a bona fide 
payment to, or settlement upon, the wife, 
even laying out of view the claims of credit- 
ors. But when considered with reference to 
the rights of parties dealing with and credit- 
ing Mr. Jones, after that transaction, it pre- 
sents a case that can not receive the approval 
of any court. She allowed him to collect, 
deposit, and use the money when collected as 
his own, and to enjoy the credit and reputation 
that the reception and use of the money nec- 
essarily gave him; and after parties have 
dealt with him, s'upposing and believing he 
was the owner of such money, she can not 
be heard to assert her right to it, and thus 
defraud honest creditors who have trusted 
him, relying upon the truth of appearance of 
ownership which she permitted him to pre- 
sent. Nor is this aU that militates against 
the verity of this claim. After he had gone 
into business and obtained large credit, and 
became embarrassed and xmable to pay his 
debts, she, instead of asserting her claim, 
joined with him in deeds of conveyance of 
all his real estate to his children, and thus 
attempted to aid him in placing his property 
in the names of his children, to defraud his 
creditors, and keep it in the family, instead 
of trying to get it to pay her daim; and 
13FED.CAS. — 59 



after he had thus fraudulently conveyed his 
property, he absconded, taking with him some 
considerable money obtained upon notes and 
secxurities of the firm of D. M. Piatt & Co., 
which were transferred to him to collect and 
pay over to the creditors of that firm. As far 
as Mr. Jones is concerned, the evidence shows, 
beyond question, that he attempted to cheat 
and defraud his creditors, and the creditors 
of D. M. Piatt & Co., out of their debts. 
Certainly, as to Mr. Jones, the fraud is clearly 
proven, and it is equally as plain that his 
wife co-operated with him in accomplishing 
it. 

Neither of them pretended that she had a 
claim of this kind until after the scheme 
adopted to defraud the creditors by such 
deeds had been foiled by the institution of 
proceedings in bankruptcy. But when it be- 
came apparent that the grantees in those 
deeds could not hold the lands from the cred- 
itors, this new claim or pretense was set np. 
Then it was first given out that he owed a 
debt to his wife for money he had received, 
belonging to her, and that this mortgage was 
intended as an advancement. 

The case shows that they were not lacking 
in resources and schemes to accomplish what 
they had manifestly undertaken, to wit., to 
defraud the honest creditors of Mr. Jones 
and of D. M. Piatt & Co. In arriving at 
this conclusion I have to disregard a good 
deal of the testimony of Mrs. Jones, but I 
feel justified in so doing. It is so contra- 
dictory, inconsistent, and unnatural in many 
of the m<«t material points, that I feel com- 
pelled to reject and discredit it. [Her recol- 
lection is so defective and imperfect about 
matters that would seem to have been of such 
a nature as to be indelibly fixed upon the 
memory, such as, for instance, the amount 
she received from her father's estate, and as 
to whether it was paid to her or her hus- 
band. These, together with many other im- 
portant discrepancies and contradictions, 
force me to totally discredit and reject her 
evidence when it is not corroborated. It 
may be that she has not intended to testify 
to anything but the truth; that the incon- 
sistencies result from her impaired and im- 
perfect memory of the facts of the case 
which she attempts to relate, and I am in- 
clined to adopt this as an excuse or explana- 
tion in her behalf; but it nevertheless ren- 
ders her testimony incredible. I therefore, 
upon the evidence, must reject her claim to 
the $24,000 mortgage of Owen Wright, and 
hold that it was the property of D. W. Jones 
and not hers, and that it was not settled up- 
on her as and for her separate property, but 
simply taken in her name to provide against 
the contingency of his death while on his 
contemplated trip south.] 2 

This brings me to a consideration of the 
claim, based upon the theory that Col. Jones 
received certain property and money belong- 

2 [From 9 N. B. R. 556.] 
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Ing to her that came from her fatlier's estate. 
The counsel for the assignee examined with 
a great deal of learning and ability, the will 
of Mrs. Jones' father, under which she re- 
_ ceived the property, for the purpose of show- 
ing that it was given to her directly, and not 
to trustees for her benefit and use; or, 
rather, to show that the executors had a 
discretion as to whether to deliver it to her or 
to her and her husband, and that, as the case 
showed they delivered to Mr. Jones, after the 
marriage, the portion belonging to her, they 
thereby executed that discretion in favor of 
the husband, and that it was not therefore to 
be regarded as her separate property, but as 
the property of Mr. Jones. In this ease the 
parties were married before the married 
woman's act of Kentucky was passed, and 
after the death of the testator. But I do not 
consider it important to pass upon those ques- 
ions, for, as to a portion of the estate, she 
did not become possessed of it until after 
removal to this state, nor until after the mar- 
ried woman's act was adopted here. Indeed 
as it appears, all that her husband received 
was after the passage of that act; and as by 
the terms of the will the executors were to 
convert the personal property into a fund, 
to keep it and distribute it, etc., I think the 
title remained in the executors until it was 
distributed, and if so, it did not come to her 
until after the passage of that act, which 
gave it to her free from the claim or control 
of her husband. Burr v. Sherwood, 3 Bradf. 
(Sur.) 85. The counsel of the assignee claim- 
ed that the husband's right to it had attached 
before the passage of that act, and that the 
act, so far as his right was concerned, was 
unconstitutional, and cited to that efiEect the 
case of Westerveldt v. Gregg, 12 N. Y. 202. 
Without questioning the correctness of the 
doctrine laid down in that case, I think this 
case is distinguishable from it in this: In 
that case there was an unqualified bequest 
to the wife, and it was held that such a 
legacy was to be regarded as a chose in ac- 
tion, like a promissory note, and that, as a 
husband has a right to reduce his wife's 
ehcses in action to possession, and to assign 
them before so doing, that he had such a 
vested right as the legislature could not cut 
off, by declaring that it should be the sepa- 
rate property of his wife. But in this case 
the trustees were to first determine whether 
to pay the portion to the daughter or to trus- 
tees, or to her and her husband, and, hence, 
imtil they had exercised that discretion, the 
husband had no vested interest in it. The 
right of the husband was in abeyance, await- 
ing the decision of the executors upon this 
question, as to whom the money should be 
paid, and this discretion was not exercised 
until after the passage of the married 
woman's act in this state. So I think, under 
the terms of this will, the husband had not 
such a vested interest in the wife's distribu- 
tive share as the constitution would protect 
from the operation of that act. 



. But the case of Westerveldt v. Gregg, su- 
pra, disposes of the claim for the amount of 
the Frank Dunn note. The evidence shows 
that Mrs. Jones, before she was married, 
loaned to her brother Frank $436.80, for 
which he gave her his note, and that he aft- 
erwards paid it to Col. Jones. I think that 
the husband had such a vested interest in 
that note, by virtue of the marriage con- 
tract, that the legislature could not take it 
away from him, and declare it to be the sole 
and separate property of the wife, without 
violating the provision of the constitution 
which -declares that no person "shall be de- 
prived of his property without due process 
of law." That being the case, it was his 
property, and he i^ not liable to her for it, 
nor can she prove the same against his es- 
tate in bankruptcy. The testimony further 
shows that on the 31st of March, 1863, $182 
was paid to Col. Jones by the executors, as 
his wife's share of the proceeds of certain 
lands belonging to the estate, which were 
sold by the executor. This, together with 
the $453.14, paid in 1853, amounting in all to 
the sum of $635.14, I think properly charge- 
able to the estate of D. W. Jones, and I au- 
thorize her to prove a debt for that amount 
against his estate. 

The claim for the hire of her two slaves, 
from January, 1851, to December, 1865, when 
they were emancipated, I do not think is sus- 
tained by either the evidence or the law. 
It appears that in January, 1851, two slaves 
were apportioned to her, and that the exec- 
utor kept them and hired them out for her 
benefit under the authority and directions in 
the will hereinbefore mentioned. The exec- 
utor says they earned from $100 to $150 each 
annually, and that he remitted the proceeds 
after paying taxes and expenses to Mr. Da- 
vid W. Jones. These slaves were clearly her 
separate property, and the hire was for her 
benefit and use, but she permitted her hus- 
band to receive it and use it for a period of 
over fifteen years, and never kept any ac- 
count of the amount or iame of its reception, 
and, indeed, according to her testimony, she 
did not seem to have any idea of what this 
hire amounted to, for she swears it was $500 
a year, when, as before stated, it did not ex- 
ceed $250. 

The doctrine in equity is too firmly estab- 
lished to be now questioned, that a married 
woman may bestow the income of her sep- 
arate property upon her husband, at least, 
when done freely and without undue infiu- 
ence; and the ruie is equally well settled, by 
a long and almost unbroken line of decisions 
in both this country and England, that where 
the husband, by the consent of his wife, is 
in the habit of receiving the income, profits 
and dividends of her separate estate, such 
facts and transactions are regarded as show- 
ing her voluntary choice to thus dispose of 
them for the use and benefit of the family, 
and the law will not require him to account 
therefor beyond the amount received during 
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the last year. 2 Story Bq. Jur. § 1396; 
Methodist Church v, Jaques, 3 Johns. Ch, 1; 
Partes v. White, 11 Ves. 225. [Perry, Trusts, 
§ 665; Squire v. Dean, 4 Brown, Oh. 326 J » 

This doctrine effectually disposes of the 
claim for hire of the slaves, and any claim 
for interest on the principal paid to her hus- 
hand. But, as I have hefore said, the fact 
that no account was kept by either party 
of the amount of the money received from 
that source for so long a period, strengthens 
the presumption of the law that the wife in- 
tended her income to he used for the benefit 
of the family. In such case the law does not 
imply an agreement to repay it. 

This rule, it will be observed, applies only 
to the income of her separate estate. But 
for the amount of §635.14, received by the 
husband as a part of the principal, I think 
a different rule prevails. In re Bigelow [Case 
No. 1,398]; In reBlandin [Id. 1,527]; Jaycos 
V. Caldwell, 51 N. Y. 395. She admits in her 
proof that she has received notes and mort- 
gages for §1,267, to apply on her indebted- 
ness. If so, the above sum of §635.14 should 
be deducted from that, and she should pay 
the balance to the assignee; but I will not 
definitely determine that question at this 
time, but will leave it open for the claimant 
and assignee to make such disposition of it 
as they may deem just and proper. Her 
debt proven Is ordered expunged from the 
list of creditors. 

As this claim of the wife for the amount 
proven is so groundless and destitute of any 
semblance of justice or merit, I deem it but 
just, and as my duty to the creditors of the 
estate, to charge her with the costs of this 
proceeding, to be taxed, including a docket 
fee of §20 to the attorney for the assignee. 

NOTE. See, farther, as to the vested inter- 
est of the husband in his wife's property not 
defeasible by the "married woman's act " Briggs 
V. Mitchell, 60 Barb. 288; Coombs v. Bead, 16 
Gray, 271; Quigley v. Graham, 18 Ohio St 42. 
In Illinois the "married woman's law" has been 
held not to divest the husband of his estate by 
•courtesy which had vested before passage. No- 
ble V. McFarland, 51 111. 226. The acquiescence 
of tlie wife in her husband's use of her estate as 
his own from twelve to nineteen years, without 
any accounting or memorandum, does not con- 
stitute suci a trust or settlement as can stand 
against the rights of antecedent creditors. 
Briggs V. Mitchell, 60 Barb. 288. 
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In re JONES. 

12 Dill. 343; i 6 West Jur. 71; 4 Chi. Leg. 
News, 66.] 

Circuit Court, D. Kansas. Nov. Term, 1871. 

Bankuupt Act — ^Exemption — Local Statute. 

. 1. A merchant tailor, who is a practical work- 
man and who cut and fitted garments for cus- 
tomers and superintended their manufacture, is 

3 [From 9 N. B. R. 556.] 
1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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entitled as against the assignee in bankruptcy 
to have exempt from execution goods to the 
value of four hundred dollars, under the stat- 
utes of Kansas in force in 1864. 

2. This is a fixed and determinate right given 
by statute, and is not dependent upon the discre- 
tion of the assignee, and where it is claimed by 
the bankrupt before the sale of the goods by the 
assignee and illegally refused, it may be assert- 
ed against the proceeds of the goods while in the 
hands of the court for distribution. 

3. The effect of a chattel mortgage on the 
stock in trade upon the right to an exemption and 
what property falls within the phrase "stock in 
trade," as used in the exemption statute, con- 
sidered. 

[In review of the action of the district 
court of the United States for the district of 
Kansas.] 

Jones, the bankrupt, is a practical tailor, 
and for many years had been engaged at 
Leavenworth, in this state, as a merchant 
tailor. That is, he kept a stock of cloths 
on hand for the purpose of manufacture, 
and not for sale. His stock embraced some 
furnishing goods. Jones himself cut and 
fitted garments, and superintended the man- 
ufacture in the rooms over the store, as well 
as attended in the room below, where the 
goods were kept and customers waited on. 
The value of the stock in Leavenworth at 
the time Jones was thrown into bankruptcy 
was about §1,800, on which there existed a 
chattel mortgage to secure a debt to one 
Eaves, for §1,400, which debt has since been 
proved before the register. At the time pro- 
ceedings in bankruptcy were commenced 
against Jones, he had a branch of his busi- 
ness at Omaha, Nebraska. The goods at 
Omaha were worth about §2,000, were taken 
possession of by the assignee, brought to 
Leavenworth, mixed with the other goods, 
and by an order of the district court sold, 
and the proceeds, §2,700, deposited in that 
court, where the money yet remains for dis- 
tribution to those entitled. The goods at 
Omaha were free from liens or mortgage. 
Before the assignee- made sale of the goods 
the bankrupt applied to have set off to him 
as exempt under the bankrupt act [of 1867 
(14 Stat. 517)] and the laws of Kansas goods 
to the value of §400, which the assignee re- 
fused to do. After the sale the bankrupt 
filed in the district court a petition setting 
forth the foregoing facts, and praying that 
the sum of §400 be paid to him from the pro- 
ceeds of the goods. An order was made to 
this effect, to reverse which the assignee has 
filed in this court the present petition. 

Mr. Britton, for assignee. 
Sherry & Helm, for bankrupt 

DILLON, Curcuit Judge. In 1864, the laws 
of the state of Kansas, in which the bank- 
rupt had his domicile, contained and still 
contain the following provision in regard to 
the exemption of property: "Eighth. The 
necessary tools and implements of any me- 
chanic, miner, or other person, used and kept 
for the purpose of cariying on his trade or 
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business, and, in addition thereto, stock in 
trade not exceeding four hundred dollars in 
value." Exemption laws founded upon the 
humane policy of making provision for the 
support of the poor man and his family are 
to be liberally rather than strictly regarded. 
They should receive such fair construction 
as will best promote the beneficent intention 
of the legislature. 

In argument, the counsel for the assignee 
contends that the order under review is erro- 
neous, 1. Because Jones was a merchant, 
and not a mechanic or person such as is con- 
templated by the Kansas statute above quot- 
ed. 2. Because, conceding that Jones was 
entitled to the exemption, the right, although 
claimed before the sale, not having been rec- 
ognized by the assignee or established by the 
court, is waived or lost 3. Because the 
^ mortgage upon the stock in trade destroys 
the right to the exemption, not only as 
against the mortgagee, but the assignee. 

Neither of these positions is well taken. 
Jones, as a practical workman, not selling 
goods as merchants usually do, but manufac- 
turing them for customers upon special or- 
ders, under his own superintendence, is fair- 
ly within the language and cleai'ly within 
the purpose of the local exemption statute. 
That he did not do all the work himself, but 
employed workmen, makes no difference. In 
the reverse he has met, he has need of the 
provision which the law makes, as much as 
if he had done business on a scale so small 
that he did all the work with his own hands. 

As to the second position of the assignee, I 
remark that the exemption to the amount of 
$400 is a fixed and determinate right not de- 
pendent upon the discretion of the assignee 
or court. The assignee ought to have recog- 
nized this right when it was claimed by the 
bankrupt before the sale, and the right may 
be asserted against the proceeds of the 
goods in the hands of the court for distribu- 
tion. 

As to the other point. The mortgagor 
does, as against the mortgagee, waive the 
exemption, but not as against the assignee, if 
there should be a surplus beyond the amount 
required to pay the mortgagee's debt. The 
proposition that the mortgage absolutely de- 
stroyed the exemption, seems to have been 
the veiy one that was relied on in the dis- 
trict court. But the record here discloses 
the facts appearing in the statement, and it 
is suggested that the Leavenworth goods did 
not sell for enough to pay the mortgage debt, 
and hence there is no surplus as to those 
goods, and the Omaha goods having been out 
of the state, where the bankrupt was domi- 
ciled, cannot be considered as any part of his 
stock in trade within the meaning of the 
local exemption act. 

It is true that the two stocks were min- 
gled, and that it is impossible now to ascer- 
tain how much each portion brought at the 
sale. It does not appear from the record be- 
fore me whether the mortgagee is entitled to 



a lien on the proceeds for the amount of his 
debt or not. But aside from these consider- 
ations, which would lead to an affirmance 
of the order of his honor below, I am of the 
opinion that the Omaha stock, having been 
brought into this state and mixed with the 
other, without any fault of the bankrupt, the 
two should be taken as together constituting 
the stock in trade of the bankrupt within 
the meaning of the local exemption statute, 
and that out of this stock in trade he is enti- 
tled to claim and hold as exempt the amount 
of ?400 in value. The order complained of 
is affirmed. Affirmed. 

As to homestead exemption in Kansas, see In 
re Tertelling [Case No. 13,842]; Ris v. Capitol 
Bank [Id. 11,869]. 
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In re JONES. 

[2 Lowell, 451; i 13 N. B. R. 286.] 

District Court, D. Massachusetts. Dec, 1875. 

Involuntary BAKKRnpxcY— Grounds fob Dis- 
OHAKGE — Fraud. 

1. It seems, that congress has not expressed 
the intent that a fraud, committed before the 
bankrupt act [of 1867 (14 Stat. 517)] was passed, 
should be ground for refusing discharge. 

[Cited in Re Wolf skill. Case No. 17,930; Re 
Condict, Id. 3,094.] 

2. A fraud at common law, or under the stat- 
utes of the state, may be objected to a discharge, 
if it was committed so recently that it would af- 
fect any of the creditors who can come in un- 
der the bankruptcy. 

[Cited in Re Signer, 20 Fed. 236.] 

[In the matter of Oliver L. Jones, a bank- 
rupt.] 

I, T. Drew, for banknipt. 

W. J. Copeland, for objecting creditors. 

LOWELL, District Judge. Jones was 
made a bankrupt in the district of Maine 
upon a petition of a creditor, and was there 
examined very fully. The proceedings were 
afterwards dismissed, and Jones came to 
Massachusetts, and, after his residence here 
had been long enough, filed a voluntary pe- 
tition, which has been proceeded with, and 
objections to his discharge have been speci- 
fied and argued. 

It is thought by the objecting creditors 
that the dismissal of the former proceedings 
was made for the very pmrpose of getting 
rid of the objection that preferences had been 
made within four months of the petition In 
that case; and it said that no notice was given 
to creditors of the proposed order to dismiss. 
If so, it must have been an accident; for 
the law has always been, until lately, that a 
man once in bankruptcy cannot go out again 
without the consent of every creditor. The- 
importance of that rule is shown by this 
case. Now, by the statute of 1874, proceed- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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ings may "be dismissed with tlie written con- 
sent of the debtor, and not less than one- 
half of his creditors in number 'and amount, 
if, after notice to the other creditors, the 
court shall approve. 18 Stat 182. But the 
court would not be likely to approve a dig- 
missal, if its efiCect would be to obviate valid 
objections to the bankrupt's discharge.2 

As the case stands here, mere preferences 
cannot be set up in opposition to granting a 
discharge, which were given without regard 
to this bankruptcy, and more than sis 
months before the petition. The objectihg 
a'editors, however, allege that certain con- 
veyances which were made by the bank- 
rupt, and which ai-e admitted to have been 
preferences, were likewise fraudulent con- 
veyances, and as such may be objected to 
the discharge, though they were made long 
before the banki-uptcy. It has been held 
that such a fraud, though committed before 
the bankrupt law was passed, may be avail- 
ed of for this purpose. 

There is no doubt of the -power of congress* 
to make the discharge dependent upon any 
conditions it chooses to establish; but I have 
always been of opinion that it has not ex- 
pressed an intent that a fraud committed 
before the law was passed should be ground 
for refusing the discharge. That point is 
not important here. The true construction 
of the statute does seem to me to be that a 
fraud at common law, or under the statutes 
of the state, may be objected, if it was made 
at a time so recent that it would affect any 
of the creditors who can come in under the 
bankruptcy. 

It appears to me, upon examination of the 
evidence here, that one at least of the con- 
veyances proved to have been made by the 
bankrupt was not only a preference, but an 
actual fraud; that is to say, though there 
was the consideration of a debt, there was 
likewise an intent to conceal and withdraw 
the property from creditors, and not a sim- 
ple and bona fide intent to pay or secm-e the 
debt In another of the transactions there 
was a secret reservation of a benefit to the 
debtor, if the property should be more than 
suflicient to pay the debt; and, though this 
did not prove to be so, the fraud was com- 
plete before the result was determined. 

The legal effect of such evidence depends 
on Rev. St § 5110, cl. 5, under which, as I 
have intimated, a preference probably means, 
either one that would have been voidable by 
the assignee in this case, or at least one that 
was made in contemplation of this bank- 
ruptcy. But the fraudulent payment, con- 
veyance, or loss by gaming do not appear 
to be thus limited, and seem to include all 



2 1 am informed by Judge Fox that the case 
in iSfaine bad not been dismissed, and could not 
be, under his practice, without notice. If this 
had been proved, the whole proceedings here 
would have been quashed, since there can nev- 
er, or very rarely, be two bankruptcy proceed- 
ings against the same person at the same time. 



such payments, conveyances, and losses as 
have diminished the assets, which otherwise 
would have come to the assignee. Discharge 
refused. 
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In re JONES. 

[2 N. B. R. 59 (Quarto, 20).] i 

District Court, D. Virginia. 1868. 

Baitkroptox—Creditobs — Bights op— Assigxee 
—Removal of— Tkgsteb. 

Rights of creditors arise and accrue after proof 
of their claims. A creditor, after his claim has 
been duly proved, has the right to ask that the pe- 
titioner amend any defect in his petition or sched- 
ule. Such claims as are of a questionable or 
doubtful character may be postponed until after 
an assignee is appointed. After an assignee has 
been appointed, at a subsequent meeting of cred- 
itors, they may make an arrangement by trust 
deed to have assignee removed and a trustee ap- 
pointed in his stead. 
[Cited in Re Montgomery, Case No. 9,729; Re 

Heller, Id. 6,339; Re Blaisdell, Id. 1,488; 

Re Brinkman, Id. 1,884; Re Bininger, Id. 

1,421.] 

[In the matter of Decatur Jones, a bank- 
rupt] 

On the first meeting of creditors, before 
John F. Cobbs, register, the following ques- 
tions arose and were contested: First. That 
the schedules were defective, and not in 
conformity with the act [of 1867 (14 Stat 
517)]. Second. That the notice to creditors 
was insuflacient and not in conformity with 
the act. Third. That a creditor making the 
usual affidavit is entitled to vote for as- 
signee. Fourth. That an arrangement made 
by trust deed cannot be effected on first 
meeting of creditors. 

Upon these several questions the register 
expressed the following opinion: 

The register is not compelled to express 
an opinion nor to certify any question that 
by legal construction cannot by possibility 
arise, up to the present stage in the proceed- 
ings; he is therefore of the opinion, that all 
other disputed questions in this matter 
should be discarded, and the four foregoing 
questions alone certified for the opinion of 
the couit. Rights of creditors arise and ac- 
crue after admitted proof of claim in all 
bankruptcy proceedings. The right of any 
creditor, after his claim has been duly prov- 
en and admitted, to ask that the petitioner 
be compelled to amend any defect in his 
petition or either schedule thereunder, seems 
most reasonable and is clearly just and 
equitable, and the register is further of the 
opinion, that it is his duty, either upon mo- 
tion or otherwise, when he is satisfied that 
the petition or schedules thereunder are de- 
fective, to certify the fact; and that an or- 
der of the court should afterwards be made 
thereon compelling the petitioner to meet 
the requirements of the law— otherwise the 
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register will be compelled to certify that 
wliich he knows not to be in conformity 
with the act, before a petitioning debtor will 
be able to obtain his discharge. General Or- 
ders 5, 7, 33. Schedule A 4, is defective 
and should be amended. Schedule B dis- 
closes the fact that MeClish, Hives & Co., 
have a lien for twelve thousand dollars on 
five hundred and thirty-nine acres of land 
listed, and they should have been put in 
Schedule A, with the list of other creditors 
holding securities, and more clearly entitled 
to notice. Second. The notice is defective in 
that it does not specify all the names and 
the several amounts admitted to each cred- 
itor, to which each creditor respectively is 
entitled to notice, for obvious reasons, the 
form for which will be seen by reference to 
general orders, and with which this does 
not correspond. Third. The claim of Ayres, 
Son & Co., is in the usual form of affidavit 
made by a member of the firm, but is found- 
ed upon a large open account between the 
parties, and evidently of a quest3onable 
character, being in dispute between the lit- 
igants (contested and denied, and now in 
suit,) as appears from the evidence. By sec- 
tion 23 of the act, such claims as are of a 
questionable or doubted character may be 
postponed until after an assignee is appoint- 
ed, to be investigated by him. The claim 
therefore is postponed, but not rejected, and 
the firm, as a creditor, denied a vote at this 
meeting. Fourth. The right of creditors to 
choose one or more assignees at the first 
meeting cannot be disputed or denied under 
the expressed provisions of section thirteen 
of the act, and under section forty-three 
provision is made for a change from bank- 
ruptcy to arrangement Two modes are 
thus given creditors, by either of which they 
may choose to wind up and settle the estate 
of the bankrupt; the usual manner being 
through the intervention of an assignee, and 
the other by the aid of trustees acting under 
advisement of a committee, preparatory to 
a final distribution of the bankrupt's effects 
among his creditors. It is further provided, 
that even after an assignee has been duly 
appointed, at a subsequent meeting of cred- 
itors, they may elect to arrange by trust 
deed, have the assignee removed, and in his 
stead trustees substituted and appointed. 
Were it not for express provision made in 
section forty-three, that at the first meeting 
of creditois, the right to this last mentioned 
mode is given, the general rule that a great- 
er cannot follow a lesser right would apply. 
But the right to choose between an assignee 
and an arrangement by trust deed, is clearly 
given to the creditors on the first meeting, 
and being clearly indicated and expressed 
in form, after the manner of the act, and 
in this matter fully determined, the register 
shall so certify. 

Whereupon the contestants withdrew their 
claims and afterwards THE OOUBT made 



an order that the petitioner so amend his 
schedules as shall be in conformity with the 
act as above specified, and furnish the clerk 
of the court with a copy of the same, until 
which time the proceedings in said matter 
remain suspended. 



Case No. 7,448. 

In re JONES. 

[4 N. B. tl. 347 (Quarto, 114).] i 

District Court, B. D. Missouri. 1871. 

Baskeuptot— Services under Contract before 
Bankkuptoy — Completion of — Compensation. 

When the bankrupt under a general contrac*" 
has rendered partial service, but has not com- 
pleted the contract prior to the filing of the pe- 
tition, but subsequently fulfills the same, unless 
the contract for payment was contingent upon 
full performance of the services, the compensa- 
tion will he apportioned between the assignee and 
the bankrupt, in proportion to the value of the 
services rendered before and after the bankrupt- 
cy. 

This was a motion by the assignee to re- 
quire the bankrupt to give the assignee the 
requisite authority to enable him to collect a 
fee of one thousand dollars which had been 
allowed the bankrupt for professional ser- 
vices in a partition suit. The bankrupt had 
been retained to bring and conduct a suit 
for partition of real estate, and to have the 
share of plaintiffs set off to them. There was 
no contract for the amount of the fee. In- 
terlocutory judgment for partition was ren- 
dered June 22, 1869, and the petition was 
filed by the bankrupt in July, 1869. After 
the petition the bankrupt continued his at- 
tendance on the case, appeared before the 
commissioners, and procured the confii'mation 
of the report, and in November, 1869, the 
court taxed in his favor, to be paid out 
of the fund, a fee of one thousand dollars. 
It was contended by the assignee that the fee 
was carried when the judgment of pai'tition 
was entered, and that the subsequent pro- 
ceedings were the work of the commissioner, 
whose duty it was to make the partition; 
while for the bankrupt it was urged that the 
contract was indivisible, and that nothing 
was really earned until all the services neces- 
sary to finally close the case had been rend- 
ered. Testimony was offered to show the 
value of the services rendered before and 
after the filing of the petition in bankruptcy. 

TREAT, District Judge. The contract of 
the bankrupt appears to have been that of an 
ordinary retainer to conduct a cause, and his 
compensation was not contingent upon his 
final success, or upon the final proceedings 
in the petition. He was, therefore, entitled 
to be paid for his services as he rendered 
them. For the services rendered before fil- 
ing his petition he had a claim upon his 
clients, and that passes to the assignee, but 
he was not compelled to work for the as- 
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signee after the ■bankruptcy, and' for 'the 
value of services subsequently rendered in 
the cause he is entitled to retain the compen- 
sation. Upon the evidence in this cause the 
assignee TvUl he allowed three hundred dol- 
lars, and the remaining seven hundred dol- 
lars the hankrupt may retain, upon execut- 
ing to theassignee the necessary orders to en- 
able him to collect the three hundred dollars 
from the partition suit 



Case 3S"o. 7,449. 

In re JONES. 

[6 N. B. R. 386.] i 

District Court, B. D. Michigan. Feb. 6, 1872. 

Bankbuptot — Attachment fob Contesipt. 

On the return of an order to show cause why 
the bankrupt- should not be attached for con- 
tempt in disobeying an order requiring him to 
appear and be esamined under section 26 of tne 
bankrupt act [of 1867 (14 Stat. 529)] he put in an 
answer that he was fully discharged before the 
issuing of the order, and therefore not subject 
to the orders of the court Held, that after a dis- 
charge has been granted, the power or means to 
discover assets by the examination of the bank- 
rupt, under section 26, no longer remains, and 
that the power of examination will not be re- 
vived until the discharge has been set aside. 
Proceedings for contempt discharged. 

[Cited in Re Dole, Case No. 3,964; Re Wit- 
kowski, Id. 17,920.] 

This matter came on and was heard on an 
order on the bankrupt [G. 0. Jones], to show 
cause why an attachment should not issue 
against him for contempt In not obeying 
an order made November twenty-second, 
eighteen hundred and seventy-one, requiring 
him to appear and. be examined under sec- 
tion 26 of the bankrupt act For cause the 
bankrupt sets up that he was fully dis- 
charged July eighteenth, eighteen hundred 
and sixty-eight, and claims that he was there- 
fore not subject to the orders of the court at 
the time said order was made. 

Mr. Atterbiury, assignee, in pro. per. 

Mr. Pond, for bankrupt 

LONGYBAR, District Judge. The pro- 
vision contained in the first clause of section 
26, "that the court may, on the application 
of the assignee in bankruptcy, or of any 
creditor, or without any application, at all 
times require the banlirupt, upon reasonable 
notice, to attend and submit to an examhia- 
tion," etc., must be read and interpreted in 
connection with, and as qualified by, the 
subsequent provision of the same section, 
that "the bankrupt shall, at all times until 
his discharge, be subject to the order of the 
court" etc. The bankrupt cannot be re- 
quh"ed to submit to an examination under 
the former provision except by an order of 
the court. But by the latter provision he is 
subject to theorderof thecourtonly until his 
discharge. Clearly, therefore, he cannot be 



(Case ITo. 7,450) JONES- 

so required after his discharge. In re Dean 
tCase No. 3,701]. Ample time is allowed for 
the examination of the bankrupt before he 
can even apply for a discharge, (see sec- 
tion 29,) and the power to subject him 
to such examination remains until the dis- 
charge is granted. In re Soils [Id. 13,165].r 
After this time has passed, however, and a 
discharge has been granted, the power or 
meaas to discover assets by the examination 
of the bankrupt, under section 26, no longer 
remains. But the assignee and the creditors 
are not therefore necessarily remediless. 
The ordinary process and means for the dis- 
covery and the recovery by the assignee of 
property which ought to come to his hands 
remain the same after as before discharge, 
and I apprehend that the functions of the 
assignee for that purpose remain so long as 
there are any assets, the title to which pass- 
ed to him, remaining uncollected, subject 
only to the limitations and actions as fixed 
by the act or by the general laws. They 
may also, under section 34, contest the validi- 
ty of the discharge at any time within two 
years after its date, and if they succeed in 
setting it aside, then the case will again 
stand as it did before any discharge was 
granted, and the power of the court to re- 
quire the bankrupt to submit to an examina- 
tion, under section 26, will be revived. The 
order of November twenty-second, eighteen 
hundred and seventy-one, for the examina- 
tion of the bankrupt being, as we have se'en, 
unauthorized, the same is uivalid and void. 
The order to show cause why the bankrupt 
should not be attached for disobeying the 
said order of November twenty-second must 
therefore be discharged, and the proceed- 
ings, as for a contempt, must be dismissed. 
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Case No. 7,450. 

In re JONBS. 

[7 N. B. R. (1873) 506.] i 

District Court D. Indiana. 

Bankbuptot — Plea in Abatesibnt — Sobstitu- 

TioN OP Pabties. 
B filed a petition in bankruptcy against A. 
Pending the adjudication B is himself adjudged 
a bankrupt whereupon A files a plea in abate- 
ment setting out the bankruptcy of B, and claim- 
ing that thereby the proceedings against him are 
at an end. At this state of the proceedings 
B's assignees come in, produce evidence of their 
appointment and move the court to substitute 
them as the petitioners against A, and to strike 
the plea in abatement from the files. Held, that 
the first clause of the sixteenth section- of the 
bankrupt act [of 1867, 524] authorizes the as- 
signee to originate an action in bankruptcy for 
the recovery of a debt due the bankrupt and 
that the second and third clauses of the same 
section transmit the right to prosecute pending 
actions from the bankrupt to the assignee, and 
from one assignee to another, in case of death or 
removal. Hence the assignee must be substitut- 
ed for the bankrupt in this case. 

In bankruptcy. 
j 1 [Reprinted by permission.] 
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GEESHAM, District Judge. On the 17th 
of October, 1870, William McEwen fQed his 
petition in this court for adjudication of 
bankruptcy against Benjamin F. Jones. At 
the same time a petition was pending in the 
same court against McBwen, seeking ad- 
judication of bankruptcy against him, and 
pending his proceeding against Jones, Mc- 
Ewen was himself adjudged bankrupt, and' 
Joseph J. Irwin and three others were 
appointed his assignees. Thereupon, Jones 
filed his plea in abatement to the petition 
against him, setting out the bankruptcy of 
McEwen, and claiming thereby the proceed- 
ing against him was at an end. At this 
stage of the proceedings, Irwin and the 
other assignees of McBwen come in and 
produce evidence of their appointment, and 
move the court to substitute them as the 
petitioners against Jones, and to strike the 
plea in abatement from the files. The bank- 
ruptcy proceeding in the name of McEwen 
against Jones is, by the adjudication of 
bankruptcy against McEwen, abated, unless 
the bankrupt act provides that the suit may 
be continued in the name of his assignees. 
The fijst clause of section 16 of that act gives 
to the assignee of a bankrupt "the like rem- 
edy to recover all the estate, debts, and ef- 
fects in his own name, as the debtor might 
have had if the decree in bankruptcy had 
not been rendered and no assignment had 
been made." The second clause of that sec- 
tion provides that "if at the time of the com- 
mencement of proceedings in bankruptcy an 
action is pending in the name of the debtor 
for the recovery of a debt or other thing," 
which ought to pass by the assignment, the 
assignee may procure himself to be admitted 
to prosecute such action just as if it had 
been commenced by him. The third clause 
of section 16 declares that no suit pending 
in the name of an assignee shall abate by 
his death or removal, and that the successor 
shall be admitted to prosecute it, as if 
it had been commenced in his name. Under 
the first clause of this section the assignee 
may originate a suit in bankruptcy against 
a debtor of the banki-upt His remedies un- 
der the law are regulated by the same pro- 
visions that control the rights of other par- 
ties. If such a debtor is in failing circum- 
stances, and the assignee has reason to know 
his condition, he cannot more than any other 
party, proceed to judgment and execution, or, 
in other words, he cannot secure by such 
method, or in any other way, a preference over 
other creditors for the estate which he is ad- 
ministering. He must adopt the only remedy 
which the law allows him in the performance 
of his duty to collect the assets of the bank- 
rupt, and that is the filing of a petition in 
bankruptcy against his bankrupt's insolvent 
debtor. An action by a creditor against his 
debtor, by means of a proceeding in bank- 
ruptcy, is strictly "an action for the re- 
covery of a debt or other thing which might 
or ought to pass to the assignee by the as- 



signment," and, indeed. Is often the only 
action that the creditor can resort to. All 
other remedies for the collection of debts are 
open to the assignee, and why not the 
remedy by suit in bankruptcy? If, then, the 
first clause of said section authorizes the 
assignee to originate an action in bankruptcy 
for the recovery of a debt due the bankrupt, 
it will hardly be questioned that the second 
and third clauses of said section transmit 
the right to prosecute pending actions from 
the bankrupt to the assignee, and from one 
assignee to another, in case of death or re- 
moval. It follows thereupon that the as- 
signee must be substituted for the bankrupt. 



Case 3N"o. 7,451. 

In re JONES. 

[9 N. B. R. (1873) 491.] f 

District Court, E. D. Michigan. 

Bankruptot— Compensation of Assignee—Coun- 
sel Pees op Petitioning Creditor. 

1. An assignee, to entitle himself to the per 
diem allowed by c^etion 17 of the act [of 1867 
(14 Stat. 524)] must not only show he actually 
spent the number of days in attention to the 
business of his trust, but must also show the 
necessity for such attention. 

2. For counsel fees, in an uncontested case, 
an allowance of fifty dollars to the petitioning 
creditor held proper and reasonable. 

The register certified into court for de- 
cision, questions arising upon the allowance 
of the assignee's final account. It appears 
from the register's certificate that the as- 
signee had charged the estate for disburse- 
ments by him for professional sei-vices -the 
sum of four hundred and two dollars and 
seventy-five cents, which includes the serv- 
ices rendered in obtaining the adjudica- 
tion of bankruptcy; services in two suits 
brought for the recovery of a sum held, as 
alleged, in violation of the provision of the 
bankrupt act (which resulted in a compro- 
mise by which the estate realized the sum of- 
one thousand dollars); services in the re- 
examination of a claim proved against the 
estate, and for advice to the assignee. It 
also appears that the assignee had charged 
the estate, under the provision of the act 
(section 17) which allows him a reasonable 
compensation for his services under the dis- 
cretion of the court, the sum of two hundred 
and ninety dollars for fifty-eight days, at 
five dollars per day. 

By HOVEY K. CLARKE, Register: 

It is proper that I should state briefly the 
reason of my hesitation to allow the account 
as presented. 

As to the Assignee's Services.— The whole 
estate in this case, as realized by the as- 
signee, amounts to $1,466 70, namely: Col- 
lected on accounts, §29 70; for goods sold, 
$357; for rent, $80, and by suit compromised 
at §1,000. The whole amount of expenses 
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are stated in tlie assignee's account at ?1,- 
319 40, leaving a balance for distribution of 
$147 30. This result should have some in- 
fluence in considering the accounts which 
present it I Icnow, indeed, how impossible 
it -would be, in some cases, to allow a proper 
compensation for the services of an assignee, 
if such allowance were to be controlled by 
a commission on the amount which such serv- 
ices realized for distribution to creditors. 
That, the statute fixes by the commission 
which it allows upon sums collected and 
paid out. But the "reasonable compensa- 
tion" in addition to commissions for which 
section 17 provides, and which is to be grant- 
ed in the discretion of the court, I think 
should be fixed in view of all the circumstan- 
ces which a prudent and intelligent business 
man would regard as proper to influence his 
action. It is difficult to see, for instance, 
what there was in this estate, whether as 
shown by the result, or as appears from any 
other facts set up to sustain the assignee's 
account, which would render it judicious to 
spend fifty-aight days of actual service by 
the assignee. And, while I think that as- 
signees should be paid for the time neces- 
sarily devoted by them to the execution of 
their trusts, I think also that they should be 
held to some responsibility for the exercise 
of a reasonable judgment, as to the amount 
of time thus to be devoted. I think the char- 
ges by the assignee in this case were made 
under the impression that usage had estab- 
lished a per diem of five dollars as some- 
thing in the nature of a statutory fee, rather 
than as for a compensation in each case for 
a service actually rendered. I concede the 
difficulty of prescribing a definite rule by 
which to settle such charges; and perhaps 
the greater difficulty of applying any such 
rule to the great variety of circumstances in 
each ease. But I think, in this case, in view 
of the whole amount of the estate, as de- 
veloped by the result, and of what might 
probably have been known about it, that one 
hundred and fifty dollars would be an ade- 
quate compensation for all the services really 
required. 

As to Charges for Professional Services. — 
The gross amount paid by the assignee, for 
which he presents vouchers signed by Messi-s. 
Dickinson & Dickinson, is §651 80. Of this 
§6 80 was paid for traveling expenses, $95 to 
register, clerk and marshal, $147 25 for fees 
of witnesses summoned for the trial of the 
suit which was compromised at the sinn 
of $1,000, leaving the sum of $402 75 for pro- 
fessional services. The charge of $120 for 
obtaining the adjudication of bankruptcy 
is about double what is usually allowed for 
this service. The services rendered in the 
suit are fully set forth In the affidavit of 
Mr, J. G. Dickinson— they were rendereid in 
a matter possibly within the recollection of 
the district judge, as the trial referred to in 
air. Dickinson's affidavit was before him 
sitting in the circuit court,— and therefore 
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as to the proper allowance for these services 
I refrain from any recommendation. 

LONGTEAR, District Judge. Assignees' 
Services.— As a convenient mode of getting 
at a proper allowance for services of as- 
signees, an allowance by the day has usually 
been adopted. But this is hardly a fair 
mode where, as in this case, the time charged 
for is very large, and the estate very small. . 
So, too, as to the per diem allowed. Five dol- 
lars is the maximum allowed in this court. 
It would not be reasonable to allow the high- 
est compensation in a case like the present 
where the time charged for is unusually 
large and the estate is so small that the ex- 
penses of administration must, In any event, 
absorb much of the larger portion of it. 
Here, too, the assignee is himself a creditor, 
and he must submit to a sacrifice of some- 
thing of his services for the common good. 
The opinion of the register, in its reasoning 
and conclusion in this regard, is approved. 

Professional Services.— The usual allow- 
ance in this court for preparing petition, 
etc., and obtaining an adjudication when un- 
contested, is $50. No reason appears why 
more than that should be allowed in this 
case except for the extra services in making 
the necessary preliminary investigations, 
for which $25 additional must be allowed, 
making these items $75 in all, instead of 
$120, as charged. For services in the chan- 
cery suit $75 must be allowed instead of 
$100, as charged. The remaining items for 
professional services must stand as charged. 

One of the chief reproaches brought against 
the bankrupt law is, that small estates are 
absorbed in costs and expenses; and it must 
be understood that when such cases are un- 
dertaken and prosecuted, charges for serv- 
ices will be limited to what the court con- 
siders a bare compensation, whether profes- 
sional or otherwise. 



Case "No. 7,45S. 

In re JONES et al. 

[12 N. B. R. (1875) 48; i 7 Ohi. Leg. News, 162,] 

District Court, N. D. Illinois. 

Bakkruptct— Discharge— Specificatioss in Op- 
position TO— Demtjrrer. 

Specifications were filed in opposition to the 
bankrupts' discharge before the passage of the 
amendments of June 22, 1874 118 Stat. 178]. 
After their passage the bankrupts demurred to 
the specification charing non-compliance with 
section 33 of the bankrupt act of 1867 [14 Stat. 
533] commonly called the "fifty per cent, clause;" 
also to tiie one charging that the bankrupts, be- 
ing insolvent, with intent to prefer said opposing 
creditor made an assignment for his benefit. 
Kdd, that the demurrer was well taken to both 
these specifications, and that they should be 
stricken out. 

[This was a demurrer of the bankrupts 
[Jones and Hoyt] to certain of the specifica- 

1 [Reprinted from 12 N. B. R. 48, by permis- 
sion.] 



JONES (Case No. 7,453) 



[13 Fed. Cas. page 938] 



tions of opposition to tlieir discharge.] 2 The 
bankrupts were adjudicated, on petition of 
creditors, July 18, 1870, and specifications 
were filed by one creditor before the passage 
of the amendments of June 22, 1874. After 
their passage bankrupts demurred to the one 
charging non-compliance with the require- 
ments of section 33, known as the "fifty per 
cent, clause," and also to the one which 
charged that, bankrupts being insolvent, etc., 
with intent to prefer said opposing creditor, 
made an assignment for his benefit. 

A, S. Bradley, for bankrupts, cited In re 
Griffiths [Case No. 5,825]; In re Perkins DEd. 
30,983]; In re King [Id. 7,781]. And as to 
the second point, In re Whetmore [Id. 17,- 
508] ; In re Schuyler [Id. 12,494]; also the 
maxims of the civil law, that no one can 
derive aid from his own wrong, or better his 
condition thereby; and of the common law, 
"Ex turpi causa, aut ex dolo malo, non oritm* 
actio. In pari delicto potior est conditio de- 
fendentis." 

W. F. Becker, for creditor, cited In re 
Fraiicke [Case No. 5,046]; contending that, 
since a creditor who had taken his debtor's 
property on legal process could throw him 
into bankruptcy for that act, he might op- 
pose his discharge for acts in which he had 
participated. 

BLODGETT, District Judge, sustained the 
demurrer on both points, and struck out the 
specifications. 
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JONES v. AETNA INS. CO. 

SAME V. INS. CO. OF NORTH AMERICA. 

[7 Reporter, 644; 1 19 Alb. Law J. 522; 8 Ins. 
Law J. 415.] 

Circuit Court, D. Massachusetts. April 22, 
1879. 

ijfSDRANCE — General Agent Waivikg Cash 
Premium — Agekt Keeping Acooust Current 
— Agent Charging His Personal Creditor 
WITH Premium. 

1. A general agent of an insurance company 
may waive the condition of the policy for a cash 
premium. He may give credit for the premium. 

2. An insurance agent may keep an account 
current with his company, and he may therein 
charge himself with any or all premiums. 

3. In such case the agent may charge his per- 
sonal creditor with the amount of his premium, 
and credit the company as against himself. 

These cases were tried together. They were 
brought upon an oral promise tb insure, 
which promise was denied by the defend- 
ants. The agent, who made the insurance, 
one Hyde, had been acting for these compa- 

2 [From 7 Chi. Leg. News, 162.] 

1 [Reprinted from 7 Reporter, 644, by permis- 
sion.] 



nies for many years and. was a general 
agent intrusted with policies signed in 
blank, and he made such contracts of In- 
surance as he deemed expedient and for the 
interest of the companies. He testified, 
among other things, that he was in the habit 
of giving credit to the various persons whom 
he insured, and that he settled a monthly ac- 
count with the companies, charging himself 
with all the premiums whether he had col- 
lected them or not The plaintifE's testimony 
about the premiums was that Mr. Hyde, the 
agent, owed him for beef, and that they 
agreed that Hyde should send in his ac- 
count for premiums, and if there was a bal- 
ance due from the plaintiff he should pay it 
in money. The defendant contended that 
such a contract, if made, was void upon its 
face as an attempt to pay the agent's debt 
with the principal's insurance. The judge 
ruled and instructed the jui-y upon this point 
that, while the defendant's position was a 
sound one, in the general law of principal 
and agent, an exception has been admitted 
in the law of insurance, and 'that, if the 
agent had agreed to give credit to the in- 
sured and himself to become the debtor to 
the company, the contract of insurance 
would not be rendered void by the fact that 
the agent had agreed to receive a credit on 
his own account instead of money for the 
premiums. The verdict was for the plain- 
tiff, and a motion for a new trial was made 
by defendants. The ruling of the court 
chiefly objected to was that concerning the 
payment of premiums. 

0. Allen, for plaintiff. 

H. G. Parker and J. D. Biyant, for the dif- 
ferent defendants. 

LOWELL, Circuit Judge. Upon a review 
of the point, aided by the able and learned 
arguments on both sides, I am unable to see 
that the ruling was wrong. There was no 
question of actual fraud, or of the insolvency 
of either the agent or the plaintiff, and the 
decisions, it seems to me, make out such an 
exception as I referred to in the ruling. In 
certain classes of mercantile agencies the 
law founded originally in usage permits the 
agent to keep an account current with both 
sides and to settle with one of them by an 
offset, such as was agreed on in this case. 
Stewart v. Aberdein, 4 Mees. & TV. 211; Cat- 
terall v. Hindle, L. R. 2 0. P. 368, 370. The 
power of insurance agents to make a con- 
tract of this sort is recognized in Chickering 
V. Globe Mut Life Ins. Co., 116 Mass. 321, 
which illustrates the difference between in 
surance agents and partners in the point 
under discussion. Mississippi Valley Life 
Ins. Co. V. Neyland, 9 Bush, 430; Bouton v. 
American Mut Life Ins. Co., 25 Conn. 542; 
Post V. Aetna Ins. Co., 43 Barb. 351. There 
are many cases in the supreme court as 
well as other courts which establish the gen- 
eral proposition of the plaintiff, that one 
who is given the powers which this agent 
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had is a general ag«it, and may -waive the 
condition for a cash premium.- Insurance 
Co. T, Colt, 20 WaU. [87 U. S.] 560; Angell 
T. Hartford Fire Ins. Co., 59 N. Y. 171; Hoff- 
man T. Hancock Mut. Life Ins. Co., 92 TJ. S. 
161. Motion for new trial denied. 
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Case .nSTo. 7,454. 

JONES T. BAOHE. 

[3 Wasli. C. C. 199.] i 

Circuit Court, D. Pennsylvania. April Term, 
1813. 

Bond Conditioned fob Delivery op a Good 

Title— Action on— Prior Sokvet— Evidence 

— Effect of Entry and Survey. 

1. Debt on bond, conditioned for the delivery 
of a good and lawful title to land in Virginia; 
to which the defendant pleaded performance. 

2. The surveyors of the county, who officially 
know that certain lands are covered with prior 
surveys, are competent witnesses to prove the 
same. 

3. A connected map of a number of surveys, 
which had been recorded in the county, is evi- 
dence, accompanied by the explanations of the 
surveyors, without producing the separate sur- 
veys. 

4. An entry and survey do not, in Virginia, 
convey the legal estate in lands out of the com- 
monwealth. 

Action on a bond, dated 23d April, 1798, 
with condition that the defendant should pro- 
cure, within eighteen months, and deliver to 
the plaintiff, a good and lawful grant from 
the state of Virginia, free and clear of all 
disputes and encumbrances whatsoever, for 
1000 acres of land in Virginia, described in 
the condition. Upon oyer, the defendant 
pleaded performance, generally. Replication, 
that the defendant has not procured and de- 
livered a good and lawful patent, free and 
clear of all disputes and encumbrances; that 
true it is, he did deliver a patent, but he 
says that the legal titie to the land was not 
in Virginia at the time it issued, but was 
vested In one H. B, by treasury warrants, on 
which surveys were duly made and returned, 
and thereupon patents were granted to the 
said H. B. prior to the patent made to the 
plaintiff. Rejoinder, that the legal titie was 
not in H. B. when iiie patent to the plaintiff 
was issued, and that no patent had issued to 
h:. B. prior thereto. On this rejoinder, issue 

1 rOriginally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



was taken. The plaintiff ^ave in evidence a 
patent issued to him as assignee of the de- 
fendant, for 1000 acres, dated 7th July, 1797, 
by metes and bounds; and then proved, 
by depositions, that this land was entirely 
covered by the prior entries and surveys of 
H. B. in the pleadings mentioned. The wit- 
nesses are the surveyor and deputy surveyor 
of the county in which the land lies; who 
annex to their depositions a connected map 
of the surveys of H. B. recorded in then: 
office, to show the position of his land, and 
that they cover the land granted to the 
plaintiff; and add, that they believe that 
patents had issued to H. B. or others, for 
those lands. This testimony was objected 
to. 

- BY THE COURT. The witnesses profess 
to speak from their own knowledge of these 
lands, in their capacity of surveyors, as well as 
officially as to surveys recorded in their office; 
and they annex a connected map of certain 
surveys so recorded, to show the situation of 
the land; and they swear that the land con- 
tained in this map, covers the land in ques- 
tion. This is certainly good evidence, with- 
out producing the separate surveys, which 
could of themselves afford no Information. 
Their belief as to patents having issued. Is 
not evidence; as the patents should be pro- 
duced. 

The plaintiff having dosed his .evidence, 
the defendant moved for a nonsuit, the mat- 
ter in issue not being proved. 

"WASHINGTON, Circuit Justice. The ma- 
terial matter for the plaintiff to have averred 
in his replication, was, that a good and law- 
ful titie, clear of all difficulties and en- 
cumbrances, had not been made to him — 
which he could have supported by the evi- 
dence. But the replication unnecessarily al- 
leges, that the legal estate was in H. B., and 
that patents had issued to him; which aver- 
ments, the defendant, by his rejoinder, has 
selected to form the subject of the issue; 
and issue is accordingly taken on them. 
But the evidence is against the plaintiff; 
for there is no proof that patents have ever 
issued to H. B, or any other; and an entry 
and survey do not pass the legal estate out 
of the commonwealth, according to the laws 
of Vh'ginia. The plaintiff suffered a non- 
suit 
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JONES et al. v. BRITTAN et ah 

DL Woods, 667.] i 

Circuit Court, S. D. Mississippi. May Term, 
1872. 

Bill m Eqijitt — Failuee to Pile Replication 
— Final Hearing — Decree — ^Iiipeachment Col- 
latekally — Fraud — Absolute Deed — Mort- 
gage—Want OF Proper Parties. 

1. Wlxen a cause in equity is submitted for 
final decree upon the pleadings and evidence, and 
it turns out that no replication has been filed 
to the answers, but that the evidence has been 
taken as if it had been filed, the court will try 
the case on its merits, notwithstanding the want 
of replication, or allow one to be filed instanter. 

[Cited in Re Thomas, 45 Fed. 787.] 

2. A decree in equity will not be declared void 
f*r fraud because there may be suspicious cir- 
cumstances connected with its rendition. Fraud 
will not be presumed. It must be satisfactorily 
shown. 

3. When a ease has been submitted to and 
passed upon by a court having jurisdiction, its 
decree cannot be collaterally impeached, except 
pfor fraud. 

4. A deed, absolute on its face, will not be 
held to be a mortgage unless the grantee, as well 
as grantor, understood the purpose of the con- 
veyance to be the security of a debt. 

5. If, after objection is made to a bill in 
equity for want of necessary parties, the com- 
plainant neglects or refuses to bring them before 
the court, the bill will be dismissed. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of Missis- 
sippi.] 

This was a cause in equity, appealed from 
the district court. It was submitted for final 
decree on pleadings and evidence. 

Wiley P. Harris and James Yerger, for 
complainants. 
John D. Freeman, for defendants. 

WOODS, Circuit Judge. The bill is in the 
nature of a creditor's bill. It avers, in sub- 
stance, that complainant Jones, on Decem- 
ber 17, 1S66, recovered a judgment against 
the firm of Coleman, Brittan & Withers, in 
which the defendant Brittan was a partner, 
for 511,883.25, in the First district court for 
Hinds county, Mississippi. That the firm of 
John Watt & Co., of which complainant, 
Michael Musson, is surviving partner, recov- 
ered a judgment against the same firm of 
Coleman, Brittan & Co. on the law side of 
this court, on the 9th day of May, 1867, for 
the sum of $7,200. -That executions were 
taken out on these judgments and were re- 
turned nulla bona, and that the judgments 
remained unsatisfied. That, notwithstanding 
the return on the executions, William J. Brit- 
tan was, at the rendition of the judgments 
and still is, seized and possessed of a valu- 
able plantation in Issaquena county, which 
is subject to the lien of the judgments, and 
ought to be subjected to the payment of the 
same. That the firm of Coleman, Brittan & 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



Co., at the date of the judgments, and for a 
considerable time prior thereto, was insol- 
vent, and the defendant, William J. Brittan, 
being a member of the firm and loaowing its 
insolvent condition, for the purpose of pre- 
venting the application of his individual prop- 
erty to the payment of the debts of the firm, 
procured a suit to be in^ituted against him- 
self by his wife, the defendant Fannie A. 
Brittan, in the chancery court of Hinds coun- 
ty, in which she claimed that her husband 
was indebted to her in the sum of $20,625.86, 
for cotton, which she claimed was grown on 
her plantation between September 8, 1860, 
and April 4, 1861, and was shipped to the 
firm of Coleman, Brittan & Co., and by them 
sold, and that the same never was accounted 
for to her by her husband William J. Brittan. 
That the bill in the chancery court of Hinds 
county, and the answer of Wm. J. Brittan 
were filed on the same day, to-wit, on May 
14, 1866, and the answer which admitted all 
the allegations of the bill was sworn to two 
days before it and the bill were filed. That 
on the 6th of June following, a decree was 
rendered as prayed in the bill against Wm. 
J. Brittan, for $27,023.81, on which execu- 
tion was allowed to issue. That this pro- 
ceeding was instituted solely upon the in- 
stigation and procurement of Wm. J. Brittan, 
and was not instituted by his wife, Fannie 
A. That the solicitor who drew the bill drew 
the answer, and was employed solely by Wm. 
J. Brittan, and not by his wife. That Brit- 
tan did not reside at the time of said suit 
in Hinds county, Mississippi, but in New 
Orleans, and that his object in having said 
suit brought in said county and remote from 
the city of New Orleans, where his creditors 
mainly resided, was to avoid scmtiny. That 
said proceedings were for the purpose of 
hindering, delaying and defrauding the com- 
plainants, and giving Fannie A. Brittan an 
unfair and inequitable advantage. That the 
alleged debt, upon which said decree was 
founded, was invalid and fraudulent, and 
the decree was procured by collusion be- 
tween the said parties to the same. That 
said Wm. J. Brittan caused an execution to 
be issued on the same and levied on his 
plantation, in the county of Issaquena, con- 
taining 1,200 acres, and the same was sold 
by the sheriff and conveyed to his wife, Fan- 
nie A. Brittan. That since the rendition of 
the judgments above mentioned, Wm. J. Brit- 
tan has been adjudicated a bankrupt, but 
has not surrendered the lands so sold to 
Fannie A. Brittan, as part of his assets. 
Complainants claim their judgments to be 
liens on said lands, and pray that they may 
be declared assets of said bankrupt, and the 
judgments of complainants a lien thereon, 
and that the same may be sold and the pro- 
ceeds applied to the payment of complain- 
ants' judgments, and the residue, if any, dis- 
tributed according to justice and equity. 
Wm. J. Brittan and Fannie A. Brittan have 
filed separate answers under oath, in which 
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they deny seriatim all charges of fraud, 
fraudulent practices or collusion, and deny 
the invalidity or fraudulent character of the 
claim on which the decree in favor of said 
Fannie A. Brittan was based, and aver the 
entire bona fides of the proceedings in chan- 
cery and the validity and honesty of the debt 
on which they were founded, and the sol- 
vency of Coleman, Brittan & Co. The an- 
swers are responsive to all the material al- 
legations of the bUl, and put the complain- 
ants upon proof thereof. To these answers 
the complainants have filed no replication. 
The defendants would therefore strictly be 
entitled to have the bill dismissed as a mat- 
ter of course. See eq.uity rule No. 66. But 
as both parties have proceeded to the talcing 
of testimony as if the general replication had 
been filed, and no motion has been made to 
dismiss the bill for want of replication, it 
may be considered as filed, and the case con- 
sidered on its merits, or a replication may 
be filed instanter. 

After looking into the evidence, I am sat- 
isfied that the complainants have failed to 
make good their bill by their proof. The 
complainants have offered as testimony: (1) 
The records of their judgments against Cole- 
man, Brittan & Co. (2) The record in the 
case of Fannie A. Brittan v. Wm. J. Brittan 
[unreported], in the chancery court of Hinds 
county. (3) The record of the proceedings in 
bankruptcy in Be Wm. J. Brittan [unreport- 
ed], showing that he did not surrender said 
plantation as one of his assets, and there 
rested their case. This proof utterly fails to 
establish the charges of fraud and fraudu- 
lent practices and collusion made in the bill. 
In fact it does not tend to establish the 
charges of the bill. Fraud is never presumed. 
It must be affirmatively shown. If upon this 
proof weareasked to decree *f or complainants, 
we niust presume that the decree in favor of 
Fannie A. Brittan v. Wm. J. Brittan was 
fraudulent and therefore void and without 
any proof save the mere record itself. The 
record does not establish the fraud. Unless, 
therefore, the defendants have supplied by 
their testimony the want of proof on the 
part of complainants, the case must fail. As 
the answers of defendants are under oath, 
they are, so far as responsive to the bill, evi- 
dence in the case, and to entitie the com- 
plainants to a decree, must be overcome by 
the oaths of at least two witnesses, or one 
witness and strong corroborating circum- 
stances. 

We have seen that the evidence introduced 
by the complainant does not, standing alone, 
tend to overcome the answers of defendants. 
The testimony of defendants so far from 
proving the case made in the bUl tends to 
support the answers. It appears from the 
testimony that the plantation which is 
sought to be subjected to the payment of 
the complainants' judgments, was bought by 
Wm. J. Brittan in the year 1852, and paid 
for out of the proceeds of his wife's separate 



estate, and the deed inadvertentiy made to 
Wm. J. Brittan, without the knowledge or 
consent of his wife. In the year 1860, there 
was produced on another plantation, the 
separate property of Mrs. Brittan and by the 
labor of her own slaves, a crop of 540 bales 
of cotton which was during the winter and 
spring of 1861 shipped to the firm of Cole- 
man, Brittan & Co., in New Orleans and by 
^em sold from time to time, the last sale 
beuig made on April 4, 1861, and the aggre- 
gate amount of the sales being ?20,628.86. 
The law of the state provides (Rev. Code 
Miss. 1857, p. 336, art 24), that "the rents, 
issues, profits, products and income of either 
real and personal estate, or both, owned by 
any married woman at the time of her mar- 
riage or which may have accrued to her 
afterwards shall also enure to the wife as 
her separate property, and shall not be lia- 
ble to be taken in satisfaction of the debts 
of her husband." So that the proceeds of 
the 540 bales of cotton was the property 
of Mrs. Brittan, and she had a claim on her 
husband therefor if he appropriated the 
same, unless she lost her right thereto by 
her own act or neglect Id. p. 237, art. 28, 
provides, that "neither the husband nor his 
representatives shall be liable to accoimt to 
the wife for the rents, profits or income aris- 
ing from the separate property of the wife 
after the expiration of one year from the 
time of receiving the same." The evidence 
shows that the proceeds of the 560 bales of 
cotton were passed to the credit of Wm. J. 
Brittan on the books of Brittan, Coleman & 
Co., but precisely when this was done does 
not appear, but there is no proof that it was 
done prior to July 1, 1861. Within one year 
from the time of such appropriation Mrs. 
Brittan might claim said proceeds from her 
husband. It is claimed by complainants that 
as Mrs. Brittan did not assert her right to the 
proceeds of the cotton as against her hus- 
band untU the 16th of May, 1866, she lost 
her right thereto, and her liusband ceased to 
be liable to her on account thereof. 

The facts in the case were fairly submit- 
ted to the chancery court of Hinds county, 
in the case of Fannie A. Brittan v. Wm. J. 
Brittan, and upon the facts the court de- 
creed in favor of Mrs. Brittan. This is con- 
clusive unless it is shown that by fraud and 
collusion between the parties the court was 
misled as to the true state of facts, and 
rendered a decree which it would not other- 
wise have made. No attempt is made to 
prove any such fraudulent practice. That 
court was possessed of the facts in the case 
just as they appear to the court here, and 
upon the facts it made its decree. There 
was no fraud, concealment or misrepresen- 
tation, and the decree of that court must 
stand. It is not enough to show that the 
court erred. The decree cannot be attacked 
in this collateral proceeding unless for fraud. 
But did the court err? Although we are not 
advised by the pleading or proof of the pre- 
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cise date when Brittan appropriated the pro- 
ceeds of his wife's cotton by a credit there- 
for on the books of the firm, I cannot by the 
proof fix the date prior to the 1st of July, 
18G1. On the 5th of August, 1861, the courts 
of Mississippi were by the act of the legis- 
lature closed against the prosecution of such 
claims. Up to that date, four months and 
one day of the one year's limitation had 
elapsed, and it is not averred or shown that 
before the commencement of her suit in 
equity against her husband by Mrs. Brittan, 
the courts of the state had been open long 
enough to complete the bar of one year. The 
period during which the courts are closed is 
not to be counted in estimating the time 
when the bar of the statute intervenes. 
Hunger t. Abbott, 6 WaJl. [73 U. S.] 532. So 
even if we were authorized, which we are 
not, to take note in this collateral proceeding 
of any error into which the chancery court 
of Hinds county may have fallen, it is not 
made to appear that the coux-t fell into any 
error. The decree of that court was based 
upon what had once been a valid and just 
claim in favor of Mrs. Brittan against her 
husband, and the court, with all the facts 
before it, decided that the claim was still a 
valid and subsisting one. Its decree is, 
therefore, binding upon all persons until re- 
versed in a direct proceeding, and cannot 
be here coEata;ally impeached except for 
fraud, and no fraud is shown. But even if 
the decree of the chancery court of Hinds 
county, and the proceedings and sale under 
it were void, the record in this case dis- 
closes an insuperable obstacle to the decree 
asked for by complainants. 

It appears in the evidence that, on the 1st 
of November, 1865, William J. and Fannie 
A. Brittan, by a deed absolute on its face, 
and for a sufficient and valuable considera- 
tion, conveyed the plantation in controversy 
to Mrs. M. L, Johnson, the mother of Mrs. 
Brittan. The answer of William J, Brittan 
contains an expression which would indicate 
that this deed, though purporting to be abso- 
lute, was intended as a mortgage. In his 
deposition, however, Brittan says that the 
conveyance was not intended as a mere se- 
curity, but as payment of a debt due by 
him to Mrs. Johnson; but, from the uniform 
kindness of Mrs. Johnson to her children, 
witness and his wife inferred a willingness 
on her part to accept of the money due at 
any time before she otherwise disposed of 
the plantation. Mra. Johnson, the grantee, 
testifies that the conveyance to her "was in- 
tended as an absolute deed without the priv- 
ilege of redemption." The deed being abso- 
lute on its face, unless the grantee under- 
stood and agreed that it should be a security 
for the debt, it must be held to be an ab- 
solute deed. It is dear that it was not so 
understood by both parties. Mrs. Johnson 
has then the legal title to the plantation in 
question, and the proof shows she is in pos- 
session. She is, therefore;, a necessary party 



to the bill of complaint in this ease. These 
facts were all brought out before the trial 
of the case in the court below. The com- 
plainants have neglected to make Mrs. John- 
son a party. The objection was taken upon, 
the hearing in this court. The rule upon 
this subject is as follows: If, after objec- 
tion is made for want of necessary parties, 
the plaintiff neglects or refuses to bring 
them before the court, the bill will be dis- 
missed. Singleton v. Gayle, S Port (Ala.) 
270; Bailey v. Myrick, 36 Me. 50, 54; Huston 
V. McOlarty, 3 Litt. (Ky.) 2T4; Royse v. Tar- 
rant, 6 J. J. Marsh. 567; Van Epps v. Van 
Deusen, 4 Paige, 64. So I am of opinion 
that the bill should be dismissed, at com- 
plainants' costs, (1) because the averments 
of the bill are not sustained by the proof; 
and (2) because the necessary parties are not 
before the court Decree accordingly. 
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JONES V. CLIFTON. 

[2 Flip. 191; 17 Am. Law Reg. (N. S.) 713; 6 

Reporter, 324; 7 Cent. Law J. 89; 

18 N. B. R. 125.] 1 

Circuit Court, D. Kentucky, July, 1878.2 

Settlement on Wjfe bt Husband — Pownii op 

Revocation^ — Such Poweks as i>o sot Pass 

usDEii THE Bankrupt Act op the Assignee. 

1. If a husband, not contemplating bankrupt- 
cy, but wholly free from debt, convey lands to 
his wife, to her separate use free from his con- 
trol, the deeds reserving to tixe husband a power 
of revocation in whole or in part, and a power 
of appointment by deed or will to any uses or 
persons he may designate, and he become bank- 
rupt three years afterwards — sudi settlement 
will be upheld against the assignee in bank- 
ruptcy. 

[See note at end of case.] 

2. If it be omitted to insert a power of revoca- 
tion in a voJuntary settlement, tiiis will be re- 
garded in a court of equity as a suspicious dr- 
cumstanee. 

[See note at end of case.] 

3. A court of equity will protect a wife in a 
settlement made by a husband, when free of 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permissioii. 6 Sepoarter, 
324, contains only a partial report] 

2 [Affirmed in 101 U. S. 225J 
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debt and not thereto induced by fraudulent mo- 
tive, if it confer any benefit on her. And not- 
withstanding the deed may not contain every 
provision that a chancellor might direct to be 
inserted in a settlement ordered by himself, and, 
moreover, has in it reservations which impair 
the full benefit of lie provision in favor of the 
wife, it will be sustained if any substantial ben- 
efit is conferred on her so long as she is in the 
actual enjoyment of the same 
[Oited in Horder v. Horder, 23 Kan. 391.] 

4. Under sections 5044 and 5046 powers of 
revocation and appointment to be exercised by 
the bankrupt do not pass to the assignee. Only 
the power to sell, manage, dispose of, sue for 
and recover, or defend the property and rights, 
passes. 

[Oited in Mattocks v. Farrington, Case No. 9,- 
298.] 

[See note at end of case.] 

In equity. 

B. H. Bristow and Jas. A. Beattie, for 
plaintiff. 
Bijur & Davie, for defendant. 

BALLAED, District Judge. On the 3d of 
October, 1872, the defendant, Chas. H. Clif- 
ton, being then free from debt, and ivitli a 
fortune probably exceeding two hundred 
and fifty thousand dollars, conveyed to his 
■wife, without the intervention of a trustee, 
a small parcel of land, worth about seven 
hundred dollars, and assigned to her five 
policies of insurance on his life, each for ten 
thousand dollars, but at the time not worth 
more in the aggregate than twelve thousand 
dollars. On the 1st of April, 1873, being 
still free from debt, and with his fortune 
very little diminished, he made another con- 
veyance to his wife, also "without the inter- 
vention of a trustee, of two parcels of land, 
one situated in the city of Louisville and 
the other in the county of Jefferson. The 
first parcel was, at the time of this con- 
veyance, and still is, incumbered by mort- 
gage to probably its full value. The other 
parcel was the homestead of the ancestors 
of the grantor, and was estimated to be 
worth eighteen thousand dollars. On this 
parcel he afterwards erected a dwelling- 
house which cost eight thousand five hun- 
dred dollars. 

By both deeds, and substantially in the 
same terras, the property was conveyed "to 
the said Nannie to hold to her and her heirs 
forever as her own separate estate, free from 
the control, use, and benefit of her husband." 
By both deeds, and substantially in the 
same terms, power and authority were con- 
ferred on the grantee to appoint the parcels 
of land and each or all of them, or part or 
parts of each, as often as she might choose 
to exercise the same, to such uses as she 
might designate by joint deed with her hus- 
band, or by a writing in the form of and 
to take effect as a devise under the statute 
of wills of Kentucky; and by both deeds, 
in substantially the same terms, the grantor 
expressly reserved to himself power to re- 
voke the grants in whole or in part, and to 
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appoint to any such uses or persons as he 
might designate either by deed or last will. 
In default of appointment, or to the Kstent 
that the grantor might fail to appoint, each 
of said parcels of land was to remain to the 
grantee and her heirs forever as her separate 
estate, with the powers conferred upon her 
as above stated. 

On the 4th of December, 1875, Clifton filed 
his voluntary petition in bankruptcy, and 
was adjudged bankrupt thereon, and the 
complainant, Stephen E. Jones, was appoint- 
ed his assignee. In October, 1876, the as- 
signee brought this suit in equity, in which 
he seeks to have both of the above-men- 
tioned deeds declared void, and thus the 
clouds removed from his alleged title to the 
parcels of land and policies of insurance 
mentioned therein. 

The bill proceeds on three grounds, all 
more or less connected, but still so distinct 
as to require a separate statement: First— 
That the making of the two instruments 
was a contrivance and scheme on the part 
of Chas. H. Clifton to cheat, hinder and de- 
fraud his future creditors. Second— That 
the conveyances having been made by the 
liusband to the wife, without the interven- 
tion of a trustee, are, because of this, and 
because of the reservations contained there- 
in, especially the absolute power of revoca- 
tion, void, and so passed no title or interest 
to the nominal grantee. Third— That by op- 
eration of the bankruptcy act the property 
described in the instruments, or, at least, 
the powers of revocation therein reserved, 
passed to the complainant as assignee in 
bankruptcy. I shall examine each of these 
grounds separately. 

The complainant has offered no testimony 
whatever of the alleged fraudulent intent. 
He does not even allege that the grantor at 
the time the conveyances were executed 
owed anything. The uncontroverted proof 
is that he was then free from debt; that he 
was not then engaged in trade; that he did 
not contemplate engaging in trade or con- 
tracting debts; that he was an indiscreet 
young man, who, though possessed of a 
large fortune, might squander the whole in 
reckless gaming and dissipation; that the 
settlements were made at the suggestion of 
his more prudent wife, and did not embrace 
more than one-sixth of his estate.^ 

That Clifton might, under these circum- 
stances, by proper conveyances, have set- 
tled on his wife this amount of property, 
free from all claims proceeding from his fu- 
ture creditors, or from his assignee, is in- 
disputable. The authorities everywhere sus- 
tain such settlements. Sexton v. Wheaton, 
8 Wheat. [21 U. S.] 229; Hinde v. Long- 
worth, 11 Wheat. [24 U. S.] 211; Haskell v. 
Bakewell, 10 B. Mon. 206; Loyd v. Fulton, 

91 U. S. 485; Smith v. Vodges' Assignees, 

92 U. S. 183. Authorities to the same point 
might be multiplied indefinitely. 

The learned counsel of complainant them- 
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selves do not dispute that such settlements 
are generally unimpeachable. Their conten- 
tion is that the settlements in controversy 
here were not made by proper conveyances; 
that the conveyances being made by the hus- 
band to the wife without the intei-vention 
of a trustee are void in law, and that by rea- 
son of the powers of revocation reserved 
they are void both in law and in equity. 

It thus appears that the complainant does 
not now ask relief on the ground of the dis- 
tinct fraud alleged. If he attaches any im- 
portance to the allegation of fraud contained 
in his bill, it is only because he considers 
that a deed made by a husband to his w'if e, 
containing a reservation of an absolute pow- 
er to revoke it, is per se fraudulent. Thus 
considered, the complainant's first ground 
becomes blended with the second, and one 
and the same with it; and I proceed, there- 
fore, to consider the second ground. 

Under the common law system the hus- 
band and wife are, for most purposes, re- 
garded as one person. As a result of this 
legal unity, their contracts with each other, 
whether executory or executed, in parol or 
under seal, are void. This doctrine, it must 
be confessed, has little foundation in reason. 
It is wholly unknown in that enlightened 
system of jurisprudence which, coming 
down to us from the ancient civilizations, 
now prevails on the continent of Europe, 
and it has only a faint recognition in the 
system of equity jurisprudence which in 
England and in this country, has grown up 
by the side of the common law. In equity 
the husband and wife are for many pur- 
poses treated as two persons. Whilst at law 
all the personal property of the wife becomes 
on marriage the property of the husband, 
and the entire management and profits of 
her real estate pass to him, in equity she 
may not only own and manage her real and 
personal estate, but she may dispose of it 
free from the control of her husband. True, 
it was at one time doubted whether any in- 
terest in either real or personal property 
could be fettled to the exclusive use of a 
married woman, without the intervention of 
trustees; but for more than a century and a 
quarter it has been established in courts of 
equity that the intervention of trustees is not 
indispensable, "and that whenever » * * 
property * * * is settled upon a married 
woman, either before or after marriage, for 
her separate and exclusive use, without the 
intervention of trustees, the intention of the 
parties shall be effectuated in equity, and the 
wife's interest protected against the marital 
rights of her husband, and of his creditors 
also." 2 Story, Eq. Jur. § 1380. 

Nor is it at all material whether the settle- 
ment is made by a stranger or by the hus- 
band himself. In either case the trust will 
attach upon him, and will be enforced in 
equity. It is now universally held that a 
settlement made by a husband on his wife 
by direct conveyance to her, will be enforced 



in the same manner and under the same 
circumstances that it will be when made by 
a stranger, or when made to a trustee for her 
exclusive use. Shepard v. Shepard, 7 Johns. 
Ch. 57; Jones v. Obenchain, 10 Grat. 250; 
Sims V. Rickets, 35 Ind. 192; Thompson v. 
Mills, 39 Ind. 532; Putnam v. Bicknell, 18 
Wis. 335; Burdeno v. Amperse, 14 Mich. 91; 
Barron v. Barron, 24 Vt. 398; Mai-aman v. 
Maraman, 4 Mete. (Ky.) 84; Wallingford v. 
Allen, 10 Pet. [35 TJ. S.] 594. 

All voluntary conveyances, whether made 
wholly without consideration or upon the 
meritorious considei'ation of love and affec- 
tion, are scrutinized and regarded with some 
suspicion in courts of equity, when they are 
sought to be impeached by creditors. But I 
have been referred to no case, and I have 
found none which hints that a reasonable 
settlement made by a husband, free from 
debt, on his wife by direct conveyance to 
her, is any more impeachable than when it 
is made through the intervention of trustees. 
Settlements made in either mode, when un- 
contaminated by actual fraud, are unim- 
peachable by subsequent creditors. 

It may be admitted that a power of rev- 
ocs^tion, inserted in an assignment made by 
a debtor for the benefit of his creditors, 
would render such assignment constructively 
fraudulent, and therefore void. Riggs v. 
Murray, 2 Johns. Oh. 576, 15 Johns. 571; 
Tarback v, Marbury, 2 Vern. 510. But such 
power of revocation has never been held to 
affect a family settlement On the contrary, 
in the above case of Riggs v. Murray, Chancel- 
lor Kent expressly declares that "famUy set- 
tlements may often require such powers of re- 
vocation to meet thfe ever-varying interests of 
family connections." Moreover, it is the well- 
settled practicein England to insert such pow- 
ers in such settlements, unless, indeed, the sole 
object of the settlement is to guard against 
the extravagance and imprudence of the set- 
tler. Indeed, ever since Lord Hardwieke's 
time, the failure of the conveyancer to insert 
a power of revocation in a deed of family 
settlement has been regarded as a sti*ong 
badge of fraud. Huguenin v. Baseley, 14 
Ves. 273. 

In some of the later cases such settlements 
have been annulled at the suit of the settler, 
apparently on the sole ground that they did 
not contain a power of revocation. In Coutts 
V. Acworth, L. R. 8 Eq. 558, it was held that 
"the party taking a benefit under a voluntary 
settlement * * * containing no power of 
revocation, has thrown upon him the bur- 
den of proving that there was a distinct in- 
tention on the part of the donor to make the 
gift irrevocable." In WoUaston v. Tribe, L. 
R. 9 Eq. 44, the same rule is recognized and 
enforced. In Everitt v. Everltt, L. R. 10 
Eq. 405, the chancellor in annulling a deed of 
settlement made by a young woman soon af- 
ter she arrived at age, chiefly on the ground 
that it contained no power of revocation, 
says, in substance: "The sole object of the 
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settlement being to protect the settler and Ler 
children, if she married, had I "been called 
on for advice, I sh.ould have said: 'Have 
proper trustees, give her a voice in the selec- 
tion of new trustees, and give her a power of 
revocation with the consent of the trustees.' " 
* In Phillips V. Mullings, 7 Ch. App. 244 the 
court of appeals recognized the same general 
rule, but in that case refused to annul the set- 
tlement, though it contained no power of re- 
vocation, on the distinct ground that the 
settlement was made by a young man of im- 
provident habits to guard against his own 
folly, and "the deed was explained to him 
and the particular clauses brought to his no- 
tice." "Those who induce," said the lord 
chancellor, "a young man of this description 
to execute such a deed, are bound to show 
that the deed is in all respects proper, or, if the 
deed contains anythmg out of the way, that 
he understood and approved it * * * It 
is not necessary to show that the usual 
clauses inserted by conveyancers were ex-, 
plained, but any unusual clauses must be 
shown to have been brought to his notice, 
explained and understood." In Hall v.- Hall, 
L. R. 14 Eq. 365, the vice-chancellor re- 
garded the rule as so fibcmly settled that he 
felt impelled to annul a settlement twenty 
years after its execution, simply because it 
did not contain a power of revocation. The 
same rule has been recognized and adopted in 
the United States. Russell's Appeal, 75 Pa. 
St. 269; Garnsey v. Mundy, 24 N. J. Eq. 
243. Some chancellor has intimated that a 
voluntary setOement partakes very much of 
the nature of a last will, and that it should 
be scarcely less revocable. 

I feel much difficulty in yielding assent to 
the extreme doctrine announced in some of 
these cases, and I am glad to observe that it 
is somewhat modified and limited by the 
late case of Hall v. Hall, decided by the 
court of appeal in chancery in 1873 (8 Ch. 
App. 430). I quite agree with what Sir W. 
M. James, L. J., says in this case: "The law 
of this land permits any one to dispose of his 
property gratuitously if he pleases, subject 
only to the special provision as to subse- 
quent purchasers and as to creditors. The 
law of this land permits any one to select his 
own attorney to advise him, and it seems 
very difficult to understand how this comrt 
could acquire jurisdiction to prescribe any 
rule that a voluntary conveyance, executed 
by a person of sound mind, free from any 
fraud or undue influence of any kind, and 
with sufficient knowledge of its purport and 
effect, should be void, because the attorney 
of his own selection did not advise him to 
insert a power of revocation, or did not take 
his express direction as to theinsertion or omis- 
sion of such power." The true rule is that 
laid down by Lord Justice Turner, 3 De Ges, 
J. & S. 487, 491, that the absence of a power 
of revocation is a circumstance to be taken 
into accoimt, and is of more or less weight 
according to the circumstances of each case. 

13FED.CAS.— 60 
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In the case now before me I think it could 
not be seriously contended that, had powers 
of revocation been omitted from the con- 
veyances made by Clifton, this fact would 
have been entitled to much, if any, considera- 
tion, in a- suit brought by him to annul the 
settlements. To such a suit the chancellor 
might have said, as Chancellor Hatherly did 
in Phillips V. Mullings: "Xou were *an ex- 
ceedingly indiscreet and improvident young 
man". You made the settlements to guard 
against your own folly and extravagance. 
Of what advantage would it have been to 
place the money in this way, out of yom* con- 
trol, and then give you power to destroy the 
limitations whenever you pleased." 

But, whatever may be the true doctrine, all 
of the foregoing cases, and many more that 
might be cited, certainly do establish that it 
is ordmarily proper to insert a power of rev- 
ocation in a voluntary settlement; nay, 
more, that the omission of such a power will 
subject the settlement to more or less sus- 
picion. Certainly the practice in England for 
centuries has been to insert such a power in 
family settlements. 

A practice which is thus approved by time, 
and which has received the sanction and enco- 
mium of courts of equity in both England and 
America, cannot be regarded as vicious or 
immoraL Should I hold that these settle- 
ments of Clifton are fraudulent and void as 
to his subsequent creditors simply because 
they contain powers of revocation, I should 
overturn an ancient practice and a long line 
of decisions; nay, I should hold that courts 
of equity have themselves advised frauds to 
be committed. 

The fact that Clifton inserted powers of 
revocation in his settlements, so far from 
proving that he contemplated defrauding his 
future creditors, tends to show the contrary. 
Should he simply revoke the settlements, 
then, of course, the property conveyed would 
revert to him, and be liable at law for all 
his debts. And should he exercise the pow- 
er of appointment for even the benefit of a 
stranger, then, according to an unbroken 
current of authority, the whole estate ap- 
pointed would be liable in equily to his 
debts. Thompson v. Towne, 2 Vem. 319; 
In re Davies' Trusts, L. E. 13 Eq. 163; Wil- 
liams V. Lomas, 16 Beav. 1; Petre f. Petre, 
14 Beav. 197. If, then, be had meditated a 
fraud he would have omitted the power al- 
together. He would have relied altogether 
on the afiEection and beneficence of his wife 
to provide for him. To contend that he in- 
tended to defraud his creditors, and at the 
same time to exercise the power of revoca- 
tion arbitrarily, is to maintain a contradic- 
tion, since, as we have seen, the exercise of 
the power would, ipso facto, render the prop- 
erty liable in equity for his debts, unless, in- 
deed, we can assume that he was gifted with 
a foresight which none of the facts warrant 
A man, it is true, might make a voluntary 
settlement on his wife, and, contemplating 
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that he might be adjudged a bankrupt in 
the future and be discharged from his debts, 
reserve a power of revocation for the very 
purpose of reinvesting himself in such con- 
tingency with the property, relying upon 
holding it free from debts contracted before 
banlnruptey. It is by no means certain that 
such a reliance would be safe. It is by no 
means certain that such a device would not 
be pronounced a fraud on the bankruptcy 
act. But assuming that it would not be 
fraudulent, there is nothing in the present 
case to suggest that the grantor had any 
such forethought or was actuated by any 
such motive. At the time of the settlements 
he was not only free from debt, but possess- 
ed of a large estate. He was not engaged 
in trade, and all the testimony shows that 
nothing was farther from his contemplation 
than bankruptcy. That he did in fact be- 
come bania-upt in the short space of two 
years is partly explained by the large slirink- 
age in the value of real property, and the de- 
crease in its rents, but it is best accounted 
for by his frank confession that he has 
squandered much in recldess dissipation 
and gaming. 

I do not mean to intimate that Clifton, 
having regard to the motive and circum- 
stances which prompted these settlements, 
should not have reserved a power of revoca- 
tion. Had he known his own habits as well 
as his acquaintances knew them, and had his 
motive been solely to guard against his follies, 
it would have been more consistent with 
that motive to deprive himself of all do- 
minion over the estate settled. But he could 
not know himself as others knew him, and 
he doubtless had implicit faith that, even 
should misfortune overtake him, his affec- 
tion for his wife would be a sufficient guar- 
anty that he could not be persuaded to 
strip her of his bounty. 

The settlements being of his own pure 
bounty, he might well wish to reserve to 
himself power to modify the limitations of 
them according to the future necessities 
and exigencies of his family. Then, too, the 
grantor has given reasonable explanation of 
the particular reservations contained in these 
deeds. He says that, at the time they were 
made, he contemplated removing to Cali- 
fornia, "and that his object in reserving the 
powers of revocation was that he might 
change the investments from Kentucky to 
California, He did not expect to exercise 
the powers for his own benefit; he did not 
know that he could do so. He only contem- 
plated settlements in California to the same 
uses declared in the original conveyances. 

This suggestion derives additional force 
from the uncertainty in which the law of 
Kentucky stood at the time the conveyances 
were made in respect to the power of a mar- 
ried woman over her separate estate. The 
Revised Statutes adopted in 1852 had, in ef- 
fect, destroyed separate estates. They had, 
in effect, provided that where real or per- 



sonal property should be conveyed or de- 
vised to the separate use of a married 
woman she should not alienate the same by 
joining her husband in an ordinary convey- 
ance or in the exercise of a power, except 
when the estate was a gift, and then it 
might be conveyed by the consent of the 
donor, or his personal representative. 

This provision was so anomalous that it 
gave much perplexity to the legal profession 
and produced much litigation. It was fre- 
quently amended, but, even down to the date 
of the settlements in question, its precise 
meaning and operation were not determined. 
So uncertain was its construction that timid 
lawyers might have been found who would 
not have advised the acceptance of a con- 
veyance from husband and wife of an es- 
tate conveyed by the husband to the separ- 
ate use of the wife. At any rate, Clifton 
might well have thought it best to guard 
against the uncertainty by reserving to him- 
self a power which would avoid all difficultj'. 
Every grantor in England has, by virtue 
of the second section of the statute of 27 
Elizabeth, the substantial right to revoke 
and annul his voluntary conveyance, since 
such conveyance is declared by said statute 
to be fraudulent as to subsequent purchas- 
ers for value, with or without notice. Dol- 
phin V. Aylward, L. R. 4 H. I/. 486; Kob. 
Oonv. 39-il. A grantor may, therefore, re- 
voke or annul his voluntary conveyance at 
any time by conveying the property included 
in such conveyance to a purchaser for value. 
But the statute is limited in its remedial 
operation to purchasers, and, consequently, 
such settlements cannot be defeated by sub- 
sequent creditors. Dolphin v. Aylward, su- 
pra. So, also, the fifth section of the same 
statute, which makes all conveyances con- 
taining powers of revocation fraudulent and 
void as to subsequent purchasers, does not 
extend to creditors. Voluntary settlements, 
whether they do or do not contain powers of 
revocation, cannot be assailed by creditoi-s 
unless they are fraudulent. They are rev- 
ocable by the grantor either by virtue of 
the express power reserved or by virtue of 
a subsequent conveyance for value, but it 
has never been held that they are on this ac- 
count fraudulent as to creditors. 

But, say complainant's counsel, Mrs. Clif- 
ton's title is but the "ghost of a title;" that 
the legal title is or was in her husband, who 
reserved to bimself absolute power to revoke 
or to appoint to new uses, and that, there- 
fore, it is not such a title as a court of equity 
will uphold. 

I know it is sometimes said that a court 
of equity will not enforce every deed made 
by a husband to his wife. Bish. Mar. Worn, 
§ 717- The cases usually cited to support 
this view are Beard v. Beard, 3 Atk. 71; 
aioyse V. Gyles, 2 Vern. 385; Stoit v. AylofE, 
1 Ch. R. 33. Of all these cases it may be 
said that they were decided at a time when 
the rights of married women were not so 
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fuUy aclmowledged or so zealously protect- T 
ed by courts of equity as tbey are at the 
present day. It is also to be observed that 
in the first case the gift was so extravagant 
as to excite just suspicion of fraud and un- 
due influence. In the second the court re- 
fused to aid the defective grant on the 
ground that it was without consideration. 
In the third the contract was executory. 
None of these cases would at all impeach a 
grant containing no more than a fair provi- 
sion for the wife, and if they would, they are 
opposed to the cases heretofore cited in this 
opinion, to the well-settled doctrine of the su- 
preme court of the United States, and to the 
whole current of later authority. 

When the settlement is made by a husband, 
free from debt, when it is induced by no 
fraudulent motive, when it malies no more 
than a reasonable provision for the wife, 
when it confers any benefit on her, I can con- 
ceive of no reason why a court of equiiy 
should decline to uphold it. Though the 
grant may not contain every provision which 
a chancellor would direct to be inserted in a 
settlement ordered by himself, though it con- 
tahis reservations tending to impair the full 
benefit of the provision made for the wife, yet 
if the grant confers any substantial benefit 
on the woman, so long as she is in the actual 
enjoyment of that benefit, a court of equity 
should and will protect her. 

Again, complainant's counsel, whilst they 
admit that a husband may, by direct convey- 
ance to his wife, make a provision for her 
which will be enforced in equity; whilst they 
substantially admit that the provision made 
by Clifton for his wife was reasonable; whilst 
they admit that the grants made by him are 
not void, simply because of the powers re- 
served in them, yet they somehow insist that 
all these things combined vitiate the deeds. 
Then: contention is that, as the legal title re- 
mained in the husband, notwithstanding the 
alleged conveyances, and that as this legal 
title is coupled with absolute dominion over 
the properly, as a legal consequence of the re- 
served powers, the whole right and property 
remained in the husband, and passed on his 
bankruptcy to his assignee. But if, as we 
have seen, the husband may make a convey- 
ance to his wife which will be upheld in 
equity; if, as we have also seen, the reserva- 
tion of a power of revocation or of new ap- 
pointment does not render such settlement 
void, it is impossible to conceive that the un- 
ion of the two particulars in the same instru- 
ment would destroy it It is inconceivable 
that the mere union of two objections, each of 
which is a phantom, can render the compound 
substantial. 

It must not be overlooked that complain- 
ant himself has appealed to a court of eq- 
uity. In this court Mrs. Clifton's title is as 
complete as if she had been a feme sole when 
the conveyances were made to her. The 
husband's right and interest are not recog- 
nizea in this court Every argument, there- 



fore, which is founded on the notion that any 
substantial title or interest remains in him 
can have no force in this forum. 

The last proposition of complainant's coun- 
sel is that by operation of the bankruptcy 
act the property embraced In these settle- 
ments, or at least the powers therein re- 
served, which might be exercised by the 
grantor for his own benefit, passed to his as- 
signee in banliruptcy. 

We have seen that the title which the 
bankrupt at the time of his bankruptcy held 
in the property claimed was held in trust for 
his wife. Now, by the express terms of the 
statute, property so held does not pass to the 
assignee in bankruptcy. Section 5033 of the 
Revised Statutes provides that "no property 
held in trust by the bankrupt shall pass by 
the assignment" 

To ascertain what property does pass to the 
assignee in bankruptcy, reference must be 
had to sections 5044 and 5046. The first of 
these sections provides -that "as soon as the 
assignee shall be appointed and qualified, 
the judge or * * * register shall * * * 
assign and convey to the assignee all the es- 
tate, real and personal, of the bankrupt, with 
all his deeds, books and papers relating 
thereto, and such assignment shall relate back 
to the commencement of the proceedings in 
bankruptcy, and by operation of law shall 
vest the titie to all such property and estate, 
both real and personal, in the assignee." 
The second provides that "all property con- 
veyed by the bankrupt in fraud of his cred- 
itors, all rights in equity, choses in action, 
patent rights and copyrights, all debts due 
him, or any person for his use, and aU liens 
and securities therefor, and all his rights of 
action for property or estate, real or per- 
sonal, and for any cause of action which he 
had against any person arising from contract 
or from the unlawful talcing or detention or 
injury to the property of the bankrupt; and 
all his rights of redeeming such property or 
estate, together with the right, title, power 
and authority to use, manage, dispose of, sue 
for, and recover or defend the same, as the 
bankrupt might have had if no assignment 
had been made, shall, in virtue of the adju- 
dication of bankruptcy and the appointment 
of his assignee, * * * be at once vested 
in such assignee." 

It will be perceived that powers of revo- 
cation and powers of appointment, though 
they be such as may be exercised by the 
bankrupt for his own benefit, are not enu- 
merated among the things which pass to the 
assignee either by virtue of the assignment 
or of the adjudication in bankruptcy. The 
"power" which is enumerated and does pass, 
is only the power to sell, manage, dispc^e of, 
sue for and recover, or defend the property 
and rights which do pass. 

A power is not property or an estate. A 
power to convey or appoint property may be 
lodged in one having no interest whatever in 
the property over which the power is to be 
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exercised, or in one having an estate or in- 
terest in it. But in either case the power is 
distinct from the estate. It may be that a 
grant of property to A., to dispose of it as 
he should please, would invest him with a 
complete title; but a grant to A. for life, 
with remainder to such persons as he should 
by deed or will appoint, will not give him 
the absolute interest, although he might ac- 
quire it by the exercise of the power. 1 
Sugd. Powers, 120; Maundrell v. Maundrell, 
10 Ves. 246; Reid v. Shergold, Id. 371; Bur- 
leigh V. Clough, 52 N. H. 272; Collins v. 
Carlisle's HeL's, 7 B. Mon. 13; McGaughey's 
Adm'r v. Henry, 15 B. Mon. 383. So a con- 
veyance by A. to B. and his heirs in trust 
for A. for life, remainder to such persons or 
uses as A. should appoint, and in default of 
appointment in trust for O. and his heirs, 
would leave or vest in A. a life estate only. 
Or, if A. should convey to B. in trust for 
himself for life, reserving to himself an ab- 
solute power of revocation, still A. would 
have only a life estate in the property limit- 
ed. The power of revocation reserved would 
neither render the conveyance void nor have 
the effect of enlarging his estate. The learn- 
ed judges who decided the ease of Willard 
V. Ware, 10 Allen, 263, certainly so under- 
stood the rule, else they need not have trou- 
bled themselves with the perplexing question 
presented in that case, whether the power of 
appointment reserved in the deed, which was 
there the subject of consideration, had been 
actually exercised. 

The banki'uptcy statute of 13 Bliz. "enables 
the commissioners to dispose of any estate 
for such use, right or title as such olBfender 
(banki'upt) then shall have in the same which 
he may lawfully depart withal." And the 
statute of 21 James I. directs bankrupt laws 
to be expounded most favorably for the re- 
lief of creditors. I quite agree with Sir Ed- 
ward Sugden when he says that "as a pow- 
er is a mere right" to declare the trust of 
an estate upon which declaration the statute 
of uses immediately operates, and, as it is 
therefore clearly a use, interest or right 
which the bankrupt "may lawfully depart 
withal," there is considerable ground to con- 
tend that the bargain and sale of the com- 
missioner should have the same operation as 
the execution of the power by the bankrupt 
whilst solvent would have had; but such 
was never in fact the construction of these 
statutes. In Lord Townshend v. Windham, 
2 Ves, Sr. 3, and in Thorpe v. Goodall, 17 Ves. 
388. Lord King is said to have held that in 
the case of a tenant for life, with power to 
charge £100, the power was not such an in- 
terest as would pass to the assignees. 

Holmes v. Coghlll, 7 Ves. 498, was thus: 
Sir John Goghill, under a settlement made 
by himself in 1757, reserved the power to 
himself to charge the estate, situate in cer- 
tain counties, with any sum not exceeding 
£2,000. Sir John was also entitled to other 
estates, remainder in tail to his oldest son. 



The son arrived of age in 1787, and there- 
after he and the father suffered a recovery,, 
and then made a settlement This settlement 
embraced all or some of the property men- 
tioned in the settlement of 1757. It not only 
expressly extinguished the power reserved 
in the settlement of 1757, but directed the 
trustees to raise such sum, not exceeding 
£2,000, as Sir John should direct, and pay 
the same to him or his assigns; or, if the- 
same should not be raised and paid over in 
his lifetime, then upon trust to raise the- 
same at such time and pay the same to such 
person as Sir John should appoint. By his 
will, dated in 1775, and therefore before this 
settlement. Sir John gave the sum of £2,000, 
to be raised under the power, to be applied 
to the payment of his debts. There was a 
codicil to this will which bore date subse- 
quent to the settlement of 1787, but it took 
no notice of this power. The bill was filed 
by creditors. Held, by the master of the- 
roUs, Sir Wm. Grant— First: That the power 
reserved in the original deed of 1757 was 
discharged by the deed of 1787. Second: 
The will refers only to the power reserved in 
the deed of 1757, and consequently it is no< 
execution of the power reserved in the deed 
of 1787. Third: There is an evident differ- 
ence between a power and an absolute right 
of property. Fourth: Equity will aid the de- 
fective execution of a powt-r, but it cannot 
itself execute a power. The ease was af- 
firmed on appeal. 12 Ves. 206. On the ap- 
peal it was urged that there is a difference 
between an estate to be created under a pow- 
er which must be limited to a third person 
and one which may be limited to the donor 
himself. It was conceded that in the first 
case the power must be asserted, but in the- 
latter it was strongly insisted that, as the 
donor had the same power over the estate 
which he had over his own estate, it should, 
in equity at least, be equally subject to his 
debts. But the court rejected the distinc- 
tion, remarking: "If the argument in sup- 
port of this appeal prevails, there must be 
an end of the distinction between the non- 
execution and the defective execution of a 
power." 

In Thorpe v. Goodall, 17 Ves. 388, 460, one 
who had been adjudged a bankrupt was 
seized for life of a certain estate, with a gen- 
eral power of appointment, with remainder 
in default of appointment to the heirs of his. 
body. The suit was by his assignee to com- 
pel him to execute the power. Held, by Lord 
Bldon that equity cannot compel the execu- 
tion of the power. The learned chancellor, 
it is true, says that the question whether the- 
power passed, by operation of law, to the as- 
signee was not before him, but he refers to 
the opinion imputed to Lord King in such 
terms as to show that he approves it Sir- 
Edward Sugden says, in his work on Pow- 
ers (volume 1, p. 225), that upon a bill filed 
by the assignees against the purchaser in this 
same case, the vice chancellor was of opinion. 
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that the power did not pass to the assignee. 
He cites Thorp v. Frere, N. G., M. T. 1819, 
"but I have not been able to find the case 
reported. 

These decisions doubtless led to the enact- 
ment of 6 Geo. rv. cc, 16, 5, 77, This stat- 
ute provides that "all powers vested in any 
banlTupt, which may be legally executed for 
his own benefit (except the right of nomina- 
tion to any vacant ecclesiastical benefice,) 
may be executed by the assignees for the 
benefit of creditors in such manner as the 
banla-upt might have executed the same." A 
provision substantially the same has, I be- 
lieve, been incorporated into every bankrupt 
act which has been passed in England since 
the date of the above statute, but no similar 
provision is to be found in our statute, and I 
must conclude that it was omitted ex in- 
dustria. It certainly oannot be inferred that 
the draftsman of our statute was unfamiliar 
with this proyision. It may be found in both 
of the English banlirupt acts of 1861 and 
1809. And we know that many of the provi- 
sions in our original and amended acts were 
copied from these statutes. 

But whether it was omitted intentionally 
or not may not be material. Our statute cer- 
tainly contains no such provision, and it is 
impossible to construe it as passing to the 
assignee anything which the English statutes 
enacted prior to 6 Geo. IV. were held not to 
pass. 

As the power reserved by the son in his 
settlements might be exercised for his own 
benefit, it is clear that if he was a bankrupt 
in England his assignee, in virtue of the re- 
cent statutes there, might exercise the power 
for the benefit of his creditors; but as we 
have no such statute here; as a power is 
neither real nor personal property, nor an es- 
tate of any kind, it is equally clear that this 
power did not pass to his assignee. 

I have no doubt that, In respect to the prop- 
erty which does pass under our statute to the 
assignee, all the power and dominion which 
the bankrupt had over it before his bank- 
ruptcy likewise passes. Nor have I any doubt 
that the bankrupt, in virtue of the general 
provisions of the statute, as well as in virtue 
of the express terms of section 5030, may be 
required to execute any instruments, deeds 
and writings which may be proper to enable 
the assignee to possess himself fully of the 
assets; but it is only in respect to the assets 
of the bankrupt which have passed to the 
assignee that he can be required to execute 
any instrmnents, deeds or writings. He can- 
not be required to execute a mere power, 
stuce a power is not assets or property, or 
embraced among the things and rights which 
the statute declares shall pass to the as- 
signee. 

But, complainant's counsel insist that the 
justices of the supreme court have given con- 
struction to our statute to the effect that it 
does embrace powers to dispose of or charge 
property. In proof of this they refer to 
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schedule B, which forms part of every bank- 
rupt's petition, and which schedule was pre- 
scribed by the justices under authority of 
law (section 4490). 

It is true that the caption of schedule B 
implies that the petitioner shall include there- 
in "property in reversion, remainder or ex- 
pectancy, including property held in trust for 
the petitioner, or subject to any power or 
right to dispose of or charge." It is also true 
that the directions in the body of that sched- 
ule seem to contemplate that the petitioner 
shall mention all "rights and powers wherein 
I (he,) or any other person or persons in 
ti-ust for me (him,) or for my (his) benefit 
have any power to dispose of, charge or ex- 
ercise." 

No one more readily than I would submit 
to a decision of the supreme court; but I 
cannot regard this schedule, though nominal- 
ly prescribed by its justices, as a decision of 
the court. The judges cannot in this way 
give an authoritative construction to the stat- 
utes. Besides, the schedule does not purport 
to be a construction of the statute, nor does 
it necessarily imply that all the rights enu- 
merated in it will pass to the assignee in 
bankruptcy. It is true it would seem idle to 
insert in the schedule anything in which the 
assignee could have no interest, but the peti- 
tioner cannot be allowed to judge whether or 
not a given right or interest will pass to his 
assignee, and to include, or exclude it from 
his schedule at pleasure. His assignee should 
be fully informed respecting his estate. He 
is entitled to have, and should have, all the 
information which the bankrupt himself has. 

This may suggest some explanation of the 
requisitions contemplated by the form pre- 
scribed in the schedule. Certainly the form, 
in terms, contemplates that the schedule shall 
include a mere naked power to dispose of or 
charge property in which the bankrupt never 
had any interest, and which he could not 
dispose of or charge for his own benefit. 
Surely no one would be so bold as to contend 
that such a power passes in bankruptcy; 
yet, in my opinion, in view of the decisions 
in England before referred to, construing 
bankruptcy acts containing more comprehen- 
sive terms than ours; in view of the legisla- 
tion there declaring that powers which a 
bankrupt may exercise for his own benefit 
shall pass to his assignee in bankruptcy, in 
view of the terms of om: statute and its omis- 
sions, there is scarcely more ground for the 
contention that a power which may be exer- 
cised by the donee for his own benefit passes 
to the assignee, either in virtue of the assign- 
ment to him or of the adjudication in bank- 
ruptcy, than a power which must be exer- 
cised by the donee for the benefit of a stran- 
ger. 

Let an order be entered dismissing the bill 
with costs. 

[NOTE. An appeal was then taken by the 
plaintiff to the supreme court, where the decree 
was affirmed, in an opinion by Mr. Justice Field, 
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Tvho said that a conveyance by a husband to his 
wife, even without the intervention of a trustee, 
when such husband is not in debt, and when 
such disposition of the property does not deprive 
others of any existing claim to it, will be upheld. 
The presence of the power of revocation doesnot 
tend to create an imputation upon the good faith 
and honesty of the husband. Such power is 
usually inserted, and its absence has often been 
held to be a badge of fraud. Should he make 
use of the power, the creditors would be bene- 
fited. Such power was not a chose in action, 
and did not constitute assets of the bankrupt 
which passed to his assignee. 101 U. S. 225.] 



Case No. 7,458. 

JONES V. COAIi BARGES. 

[3 Wall. Jr. 53; 1 3 Am. Law Reg. 391; 3 
Pittsb. Leg. J. 44.] 



Circuit Court, W. D. Pennsylvania. 
Term, 1855. 

Admiralty Jurisdiction. 



April 



1. The coal barges, arcs, or flat boats used on 
many rivers, to transport merchandise down 
stream, and usually broken up and sold for lum- 
ber at the end of their voyage, are not "ships or 
vessels," subject to admiralty jurisdiction on 
such waters. 

IDistinguished in The General Oass, Case No. 
5,307. Cited in Gastrel v. A Cypress Raft, 
Id. 5.26G; The F. & P. M. No. 2, 33 Fed. 
r)13: Ruddiman v. A Scow Platform, 38 Fed. 
159; Sea brook v. A Raft of Railroad Cross- 
Ties, 40 Fed. 596.] 

[Cited in American Transp. Co. v. Moore, 5 
Mich. 394.] 

2. Although the extension of admiralty juris- 
diction over our fresh water public rivers seems 
to have been assumed rather from the decision 
of the supreme court in The Genesee Chief v. 
Fitzhugh [12 How. (53 U. S.) 458], decided in 
IS.jl, than from tlie act of congress of February 
26th, 18-15 [5 Stat. 726], which speaks only "of 
the lakes and navigable waters connecting said 
lakes," yet it does not follow that the admiralty 
may assume jurisdiction over everything float- 
ing on such waters. On the contrary, the re- 
straints of that act should be applied to all the 
jurisdiction now assumed over such waters, to 
wit, "to vessels over twenty tons burden, li- 
censed and enrolled for the coasting trade," and 
the pleadings in such cases should contain such 
averment in order to give jurisdiction. 

[Cited in Muntz v. A Raft of Timber, 15 Fed. 

557.] 
[See The Ann Arbor, Case No. 408.] 

[Appeal from the district court of the Unit- 
ed States for the Western district of Penn- 
sylvania.] 

The constitution of the United States, ac- 
cording to the views taken of it by the su- 
preme court for the first fifty years of our 
federal govemment, confined the admii-ally 
jurisdiction of the court to tide waters; and 
considered that, however large were the 
streams or lakes, yet if the water in them 
was not tidal, no admiralty jurisdiction could 
be exercised over them. The Thomas Jeffer- 
son, 10 Wheat- [23 U. S.] 428; Orleans v. 
Phoebus, 11 Pet [36 U. S.] 175. Although, 
therefore, an aet of 1789 [1 Stat 55], which 
gave the court jurisdiction over enrolled and 

1 [Reported by John William Wallace, Esq., 
and here reprinted by permission,] 



licensed vessels, spoke, in one place, indis- 
criminately of "waters navigable from the 
sea," our lakes, which had been the scene of 
naval victories between ships of war, and 
our western rivers, of late years navigated 
by large steamers freighted with immense 
cargoes, were for more than sixty years re- 
garded as beyond any constitutional control 
of the admiralty. In 1845, however (Act 
Feb. 26, 1845), congress taking a more ex- 
tensive view of its constitutional rights, 
passed a law giving to the federal courts ju- 
risdiction "in matters of contract and. tort 
arising in, upon, or concerning steamboats 
and other vessels of twenty tons burden and 
upwards, enrolled and licensed for the coast- 
ing trade, and at the time employed in busi- 
ness of commerce and navigation between 
ports and places in different states and ter- 
ritories upon the lakes and navigable waters 
connecting said lakes." This law was decid- 
ed in 1851, in The Genesee Chief v. Fitz- 
hugh, 12 How. [53 U. S.] 443, to be consti- 
tutional; and. the supreme coui-t, I'eversing 
its earlier decisions, as not made upon a suf- 
ficiently comprehensive view of the constitu- 
tion, and of the extent px'ogress and necessi- 
ties of the country, seemed, in that leading 
case, to declare that the admiralty jurisdic- 
tion granted by the constitution to the feder- 
al government, and the exercise of which 
congress might allow to the courts when it 
pleased, extends to all public navigable lakes 
and rivers where commerce is carried on. 

In this condition of the law, a coal barge, 
loaded with coals, and on its way from Penn- 
sylvania into another state, was coming 
down the Monongahela, a considerable and 
important stream at Pittsburg, Pennsylva- 
nia, but one having numerous dams and 
locks in it, and one which, though navigable 
in the rainy season for small steamers, is 
perhaps hardly to be reckoned one of the 
great navigable rivers of the west Com- 
ing out of a lock in the river, this barge ran 
foul of another barge loaded with coal, and 
fastened to the shore, but standing out fur- 
ther in the stream than she had any right to 
be. The descending barge was broken, and 
sank with her cargo, and a libel by its own- 
er having been allowed and sustained by the 
district court, the case came here by appeal, 
the correctness of that court's action in sus- 
taining the libel, being the point in issue 
here. These western coal barges, it must be 
added, are rough trunks, being flat boats 
with sides, made merely for transporting 
coals, and, owing to the trouble of returning 
up stream with them, usually sold as lumber 
at the end of the voyage. They have no 
coasting license. 

GRIER, Circuit Justice. The subject of 
dispute proposed by the libel, is a collision 
between two coal barges loaded with coal. 
They are not ships or vessels in the mari- 
time sense of the terms. They do not take 
out a coasting license. They are generally 
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mere open cliests or boxes of small com- 
parative value, wliicli are floated by the 
stream and sold for lumber at the end ,of 
their voyage. A remedy in rem against such 
a vessel, either for its contracts or its torts, 
would not only be worthless but ridiculous; 
and the application of the maritime law to 
the cargo, and hands employed to navigate 
her, would be equally so. 

The case of The Genesee Chief v. Fitz- 
hugh, 12 How. [53 U. S.] 458, reversing the 
former decisions of the supreme court (which 
had adopted the English definition of navi- 
gable rivers, and bounded the jurisdiction of 
admiralty courts by tide water), does not 
necessarily extend the sceptre of the admi- 
ral over every stream whose occasional floods 
or factitious basins may suffice to float a 
steamboat If it was imreasonable to refuse 
to ships and steamboats on our great lakes 
and rivers the benefit of the remedies afford- 
ed by courts of admiralty, it may be equally 
so to apply the principle and practice of the 
maritime law to everything that floats on a 
fresh water stream. Every mode of remedy 
and doctrine of the maritime law afEecting 
ships and mariners, may be justiy applied to 
ships and steamboats, but could have no ap- 
plication whatever to rafts and flat boats. 
, A court of admiralty is not needed to try 
common law actions of trespass, nor to ad- 
minister common law remedies in any form. 
The act of 1845 extends the jurisdiction of 
courts of admiralty to "the lakes and nav- 
igable waters connecting said lakes." On 
other navigable rivers it seems to have been 
assumed by virtue of the decision of the 
supreme court, and without regard to the 
limitations of the act of congress, either as 
to place or subject But the court having de- 
cided this act of congress to be constitution- 
al and binding, it must govern the question 
as to the subjects which it defines, even if it 
be not considered as denying such jurisdic- 
tion on the navigable waters omitted. 

This act confines the jurisdiction of ad- 
miralty courts on the lakes and rivers, to 
"matters of contract and tort in, upon, or 
concerning steamboats and other vessels of 
twenty tons burden and upward, enrolled 
and licensed for the coasting trade, and at 
the time employed in business of commerce 
and navigation between ports and places in 
different states and territories upon the lakes 
and navigable waters connecting said lakes." 
The supreme court, in speaking of this 
provision in the act of 1845, and of the act 
of 1789, says: '"These laws are both consti- 
tutional, and ought therefore to be carried 
into execution. The jurisdiction, under both 
laws, is confined to vessels enrolled and li- 
censed for the coasting trade; and the act 
of 1845 extends only to such vessels when 
they are engaged in commerce between dif- 
ferent states and territories. It does not 
apply to vessels engaged in the domestic 
commerce of a state, nor to a vessel, or 
boats, not enrolled and licensed for the coast- 
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ing trade under the authority of congress." 
The Genesee Chief v. Pitzhugh, supra. 

It follows, that in order to show the juris- 
diction of the district courts of the United 
States in "matters of contract and tort" aris- 
ing, on the lakes and other navigable rivers, 
the libellant should aver and prove the facts 
and conditions stated in the act of congress 
of 26th of February, 1845. And as tn this 
case no amendment to this effect can be 
made conformably with the facts of the case, 
the decree is reversed, and the cause dis- 
missed for want of jurisdiction. The ques- 
tion o'f costs is reserved for further hearing. 
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Case "No. 7,459. 

JONES v. CROWBLL et al. 

[N. Y. Times, June 15, 1854.] 

District Court, S. D. New York. June 12, 1854. 

Wages — Libel pob — Tender — Admission op 
OwNEitsHip OP Vessel —Costs — Suit in State 
CoDBT — Sdmmosts before Commissioseb Pre- 
vious TO Filing Libel. 

p.. A tender by respondents on libel for serv- 
ices as stewardess of a ship is an admission of 
ownership of the vessel.] 

[2. Costs will not be refused for not bringing 
such a suit in the state court or takinjf out a 
summons before a commissioner before filing the 
libel, in the absence of an apparent intention to 
annoy the respondents.] 

The libellant Slary Jane Jones, by her hus- 
band, James Jones, sues [William Crowell 
and ouiers, owners of the ship Jane D. Coop- 
er] for wages due her as stewardess of the 
ship dinging a voyage from New York to 
Liverpool and back between November, 1852, 
and March, 1853, at the rate of $10 a month, 
claiming a balance due her of ?23. The re- 
spondents tendered $15, and claimed that by 
reason of her misconduct dm*ing the voyage 
she was not entitled to receive any more. 
They also claimed that they were not proved 
to be the owners of the ship, and that the 
libellant should at any rate be refused costs, 
. because she had not larought her suit in a 
state court, and had not taken out a sum- 
mons before a commissioner before filing the 
libel. 
Benedict & Allen, for libellant 
Cochrane & Donohue, for respondents. 

HELD BY INGERSOLL, District Judge. 
That the respondents, having made a tender 
in the case, admitted themselves to be the 
owners of the ship. That no misconduct was 
shown on the part of the libellant which 
would deprive her of her right to full wages. 
That if the libellant had brought suit with- 
out good reason, or in such a way as to show 
an intention to annoy the respondents, costs 
would be refused; but that no such intention 
is shown. Decree for libellant with costs. 
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Case ISTo. 7,460. 

JONES V. DAVIS et aL 

[Abb. Adm. 446.] i 

District Court, S. D. New York. Jan., 1849. 

Master por a Foreign Voyage — Master to Su- 
perintend Loading — Evidence Neoessakt 
TO Show Former ■Employment. ■ 

The employment of a master to take command 
of a vessel for a foreign voyage, is "usually a cir- 
cumstance so notorious that there can seldom be 
wanting definite and decisive evidence by which 
^e fact of such employment may be established. 
There is, moreover, no incompatibility be.tween 
the employment of one person as master to super- 
intend the loading and preparing a vessel for 
sea, and the engagement of another person to 
take the command of her upon the voyage. 
"V^'Tien, therefore, one claiming under an alleged 
employment as master for a foreign voyage seeks 
to establish such employment, merely by infer- 
ence from services rendered and acts performed 
by him, under authority of the owners, in mak- 
ing the vessel ready for sea, the court will re- 
quire that the evidence shall be so strong as to 
exclude all reasonable doubt that an employment 
for the voyage was intended. 

[See Ames v. Le Rue, Ca'se No. 327.] 

This was a libel in personam by Fred- 
erick W. Jones against Samuel G. Davis and 
Cornelius Savage, owners of the brig Fawn, 
to recover damages for the wrongful dis- 
charge of libellant from an alleged employ- 
ment as master. 

BETTS, District Judge. The libel avers 
that the respondents hired and engaged the 
libellant to take charge of the brig Fawn, 
owned by them, as master thereof, at the 
wages of a dollar a day for the time she 
should remain out of employment, and at 
the wages of sixty-six dollars per month 
from and after the time of her obtaining em- 
ployment. That, in pursuance of the agree- 
ment, the libellant entered on board the brig 
July 17, 1848, and continued on board, in 
command of her, until August 2d, following, 
when a charter was obtained for her to St. 
Petersburg, and other places. That there- 
upon, on August 3d, he commenced loading 
the Fawn for the voyage, which was to be 
circuitous and of unceitain duration, and 
continued that sei-vice until the brig was 
loaded and fully ready for sea; when on 
August 14th, the respondents wrongfully 
and without previous notice, discharged him, 
and would not permit him to make the voy- 
age, upon the allegation that they had dis- 
posed of part of their interest in the vessel. 
The libellant avers, that by such wrongful 
discharge, he has sustained damages to the 
amount of $800, being wages, expenses and 
board for the probable duration of the voy- 
age. He prays the court to pronounce for 
the damages aforesaid. 

The answer explicitly denies any agree- 
ment with the libellant, hiring him as mas- 
ter of the brig, for any time or upon any 
terms; and also denies that the respondents 
were partners, or that the brig was ehar- 

1 [Reported by Abbott Brothers.] 
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tered for the voyage described, or that they 
gave libellant any encoui-agement to incur 
expenses of preparation to act on board of 
her as master for the alleged voyage. It 
sets forth, in detail, what the respondents 
assert to have been the agreement made be- 
tween them and libellant; but it is not 
necessary to advert to that portion' of the 
defence, as the libellant seeks no decree for 
services on board as ship-keeper, but sues 
wholly in the character of master, hired to 
serve as such over the vessel, both in port, 
while seeking freight, and afterwards at 
sea, and for damages for loss of wages, &c. 
during the probable duration of the voyage 
for which the vessel was engaged. The an- 
swer, moreover, admits that on August 14th, 
during the lading of the brig, they agreed 
with one Shaw that he should go in her as 
master, and states that libellant was then 
informed in substance that a master was 
engaged for the voyage, and that his fur- 
ther services would not be required. 

No express hiring of the libellant, as 
charged in the libel, is proved, nor is it 
shown that he was put in possession of the 
vessel in the character of master. The argu- 
ment in his behalf is, that the agreement set 
up is to be implied from the facts in evi- 
dence. The facts relied upon to raise this 
implication are, that the libellant was on 
board the vessel for some time in July and 
August,— that one of the respondents said 
to the notary who was employed to ship a 
crew for th^ voyage, that Captain Jones 
would superintend the selection of the men, 
—that the shipping articles were drawn up, 
and the crew hired by the notary, in the 
expectation that the libellant was to com- 
mand the vessel,— that the libellant gave 
orders and made arrangements on board for- 
the voyage, in taking in cargo, supplies, &c., 
—that upon one occasion the libellant, at the 
express direction of one of the respondents, 
signed bills of lading for part of the cargo,— 
and that he was also conversed with by one 
of the respondents, in relation to the course 
he would pursue in case the vessel should be 
detained by ice in the Baltic. 

The respondents proved a conversation had 
since the cause was at issue, between a wit- 
ness and the libellant, in which the latter 
stated to the witness, that the ship-keeper 
of the brig having left her, he, the libellant, 
agreed with the owners to go on board her 
and sleep at night, and to look for business 
during the day; and that respondents were 
to give him a dollar a day for the service. 
They further proved that the libellant did 
not sign the shipping articles, or ship the 
first or the second mate for the voyage.— 
that a provisional agreement was made by 
him, with the assent of the owners, with one 
CoflSn, to go on board and assist in loading 
the vessel at a dollar and a half a day, with 
the understanding that if he was approved 
he should be employed for the voyage as 
first mate; another person was, however. 
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shipped in that capacity,— that when the 
brig was ready for sea, and hauled out into 
the river, the lihellant left her, and Captain 
Shaw having then become a part-owner, 
cleared her as master, and came on board, 
and made the voyage in command of her. 

Evidence was given on the part of the 
libellant of his general repute for sliill and 
fidelity, and of his ample experience as ship- 
master. The respondents on their part prov- 
ed, that they made incLuiries of persons who 
had employed him, and that they obtained 
unfavorable accounts of his qualifications. 

The facts and circumstances in evidence, 
are clearly consistent with the claims *set up 
by the libellant, that after August 3d, he 
was employed by the respondents as master 
of the brig for the voyage, but they are by 
no means of force sufficient to exclude the 
presumption that he was continuing with the 
vessel on his original undertalsing, with a 
hope and expectation of receiving the com- 
mand of the brig when she should be sent 
upon a voyage. Indeed, it must be conced- 
ed that the facts tend about equally to the 
support of either hypothesis. 

The circumstance which most directly sus- 
tains the claim of the libellant is his act of 
signing bills of lading in presence of one of 
the owners, during the time the brig was 
loading. This being one of the functions of 
a master, very strongly imports that libel- 
lant was at that time clothed with a mas- 
ter's authority. It must be remarlied, how- 
ever, that the appointment and employment 
of masters is wholly at the discretion of 
owners (Abb. Shipp. 156; 3 Kent, Comm. 
161), and, that there is no incompatibility in 
assigning a person to that agency in a home 
poii;, for the pui-pose of loading and fitting 
out a vessel, although he is not to act as 
master for the voyage. Advantages may re- 
sult to owners and to commerce from placing 
this home service in the hands of men of 
experience and dispatch in the business of 
inspecting, taking in and storing cargo, or 
selecting the men, who no longer go abroad 
as navigators, or may not possess proper 
qualifications for that duty. Such employ- 
ment of a master in port might also be de- 
sirable for the purpose of satisfying owners 
of his competency to take charge of the ship 
or manage her business upon her voyage. 
The owner and ship would stand charged 
by his acts as master pro hac vic6, without 
respect to the fact of actual command at 
sea. A transaction which occurred in load- 
ing this vessel illustrates this principle. It 
appears that Coffin applied for the office ot 
first mate, which was vacant, and he was 
recommended "by the libellant as a proper 
person to fill it He was taken into service 
to assist in loading the vessel, with a view 
to his engagement as first mate, if he should 
be approved of. The fact of his being on 
the vessel, and acting in port as her first 
mate, does not accordingly determine that he 
was shipped for the voyage in that capacity. 



The auxiliary fact of his having signed the 
shipping articles would certainly be required, 
in absence of oral proof of express hiring. 

It seems to me that this principle should 
be applied to the engagement of a master, 
and that it governs the present case. There 
would appear to be rarely any occasion to 
resort to implications and presumptions for 
the purpose of showing employment in that 
important capacity. The fact must almost 
invariably be too notorious and marked; to 
leave any room for question. The owners 
treat with masters publicly as such. The 
vessel is advertised for her voyage in hia 
name. Bills are furnished to him, and cer- 
tified by him in that capacity, and scarcely 
any particular can be referred to in the em- 
ployment of a vessel, less likely to be want- 
ing in means of clear and decisive proof, 
than the appointment of master for a foreign 
voyage. 

When, therefore, a resort is had to circum- 
stantial evidence to establish the employ- 
ment of a master, the evidence required 
should be of a character which leaves no 
fair reason to doubt the fact; and must cer- 
tainly go further than to present a ease 
equally consistent with the supposition of a 
temporary engagement in port in prepara- 
tion for the voyage, as with an appointment 
to go out in command of the vessel. I for- 
bear expressing any opinion upon other top- 
ics of importance involved in the case, the 
right of a master to consequential damages, 
because of a breach of a contract of hiring 
of this kind with him, or the legal measure 
of such damages, or the limitation, if any, 
of the -power of an owner to displace a mas- 
ter from his command, or to refuse entrusting 
a vessel to him. 

There being no satisfactory evidence of any 
contract entered into between the respond- 
ents and libellant, -engaging him as master, 
or corresponding in substance with the agree- 
ments alleged by him in his libel, I must 
pronounce against his demand for damages. 
Libel dismissed, with costs. 
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Case M"©. 7,461. 

JONES V. FIELD et al. 

[12 Blatchf. 494; 2 Ban. & A. 39.] i 

Circuit Court, E. D. New York. April 8, 1875. 

Patents— Injdnction to Restrain Inpkinge- 
MENT — When Denied. 

An injunction was applied for to restrain the 
infringement of a patent reissued within five 
months previously. On the motion, the validity 
of the patent was disputed, the novelty of the 
invention was denied, exclusive possession in tlie 
plaintiff was not shown, the defendants were 
shown to be able to respond in damages, and, on 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 2 Ban. & A. 39: and 
here republished by permission.] 
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a broad construction of the claim of the patent, 
for which the plaintiff contended, the affidavits 
in opposition raised a doubt as to the novelty of 
the invention: Held, that the motion must be de- 
nied. 
[Cited in Foster v. Crossin, 23 Fed. 400.] 

[This was a bill in equity by Willis .Tones 
against Charles H. Field and Maurice Flynn 
for the alleged infringement of plaintiff's pat- 
ent] 

John J. Allen, lor plaintiff- 
Andrew J- Todd, for defendants. 

BENEDICT, District Judge. This is a mo- 
tion for an injunction to restrain the defend- 
ants from maldng a certain form of self- 
lubricating vehicle axles, which, it is claimed, 
infringes upon a patent owned by the plain- 
tiff. The patent relied on was first issued to 
the plaintiff on March 10th, 1874 [No. 148,- 
368]. It was re-issued November 10th, 1874, 
No. 6,129. The claim in the re-issue is for 
"a wheel axle, with recesses in the upper 
part of such axle, substantially in the man- 
ner and for the purposes set forth." 

Neither the construction nor the validity of 
the re-issue has ever been adjudicated. Up- 
on this motion, the validity of the patent is 
disputed and the novelty of the invention is 
denied. If, as the plaintiff contends, his in- 
vention covers every form of recess made in 
the upper part of an axle, for the purpose of 
containing oil and permitting it to be di-awn 
therefrom as the wheel revolves, the affida- 
vits produced in opposition to this motion 
raise sufficient doubt as to the novelty of the 
invention, to defeat a motion for injunction, 
where, as in this case, the patent was. issued 
within five months, where esclusive posses- 
sion is not shown, and where the defendants 
are responsible and able to respond to any 
claim for damages that may be made out 
against them. The motion must, therefore, 
be denied. 
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Case No. 7,463. 

JONES V. The FLOATING ZEPHYR. 

MYTINGER et al. v. SAME. 

[7 Am. Law Reg. 494.] * 

Circuit Court, E. D. Pennsylvania. 1859. 

Bill op Lading — Breach — Detention by Ioe — 

Suit before Term for Pbrfobmanoe 

OF Contract has Expired. 

Where a ship is detained in port by ice, and 
her cargo is damaged before the season allows 
her to proceed, though she subsequently deliv- 
ers it to the consignees, a shipper cannot, with- 
out rescinding the contract, sustain a libel in 
rem for a breach of the bill of lading, until the 
term for the performance of the contract has 
expired. 

[Appeal from the district court of the 
United States for the Eastern district of 
Pennsylvania.] 

These eases came into the circuit court on 



appeal from a decree in the admiralty in 
favor of the respondent. Both appeals in- 
volved the same questions, and were argued 
and decided together. The libel, in the 
first case, was presented on February 28th, 
1856; that in the second case was pre- 
sented March 10th, 1856. • The libellants 
[Paul T. Jones and L. G. Mytinger and oth- 
ers] respectively alleged that in the month 
of December, 1855, they shipped 'on board 
the ship the Floating Zephyr, a foreign ves- 
sel, belonging to the port of Boston, but 
then lying in the port of Philadelphia and 
bound for Liverpool, a certain number of 
barrels of fiour, to be carried to Liverpool 
and to be delivered there in good order and 
condition, to the order of the shipper, or to 
assigns (in the first case,) and (in the second 
case,) to Richardson, Speuce & Co., or their 
assigns. Bills of lading, in the usual form, 
were signed by Shepherd Blanchard, the 
master of the ship, and part owner thereof. 
That the officers of the ship, in disregard of 
their duty, and contrary to the usage of 
merchants and of this port, received on 
board a lai*ge quantity of Indian corn, a 
portion of which was unsound, and all of 
which was improperly and defectively stow- 
ed, being placed in the hold, in layers under 
and over the barrels of flour. That the ship, 
by unreasonable delay in her sailing, be- 
came frozen up in her berth, and did not 
begin the voyage for a period of five weeks 
and upwards, during which time the corn 
gradually deteriorated by and under the in- 
fiuence of the heat of the ship. That the 
damaged corn was not discharged from the 
ship as it should have been, but was al- 
lowed to injure and destroy the flour. That 
on or about the 20th of February, 1856, the 
corn and flour were removed— spoiled and 
offensive— from the ship, by the order of the 
master; the flour being stored on shore, and 
so damaged by the heat as to be unfit for 
reshipment. That the performance of the 
contracts, in the bills of lading, was thus 
rendered impossible by the negligence of the 
officers of the ship. That the damage to the 
libellants arose from the unreasonable delay 
in sailing, the unfit condition of part of the 
cargo, and the defective stowage of the 
whole of it. The answer of Shepherd 
Blanchard denied that the cargo was im- 
properly stowed, or that the Indian corn 
was in an unsound condition when received. 
The respondent alleged that the cargo was 
stowed in a customary and proper manner. 
That the ship was detained entirely by the 
ice; and that, while frozen in, precaution- 
ary measures were taken to prevent injury 
to the cargo. That on the 15th of February 
a survey was had. That on the 18th of 
February the respondent apprised the ship- 
pers by letters, of the condition of the cargo, 
but that they refused to co-operate with him 
in any measures for its safety. That the 
cargo was discharged in compliance with 
the recommendations of the surveyors. 
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That on the 23d of February, at the instance 
of the consignees, a second survey was 
made. That in accordance with the opinion 
of the surveyors, the damaged flour was re- 
shipped for transpoitation. That the voy- 
age to Liverpool was not broken up, and 
the performance of the contract had not 
been rendered impossible by the negligence 
of the owners of the ship. The Floating 
Zephyr sailed for Liverpool subsequently to 
the filing of the libels, and delivered her 
cargo to its consignees. The district court, 
after argument dismissed the libels. 

KANE, District Judge. It is unnecessary 
to decide most of the questions that were 
argued so fully by the counsel in these cases. 
There is a difficulty in the way of the libel- 
lants' recoveiy, which is at the threshold, 
and is, as it seems to me, insuperable. 
They were shippers on board the Zephyr. 
She was arrested at the wharf, after lading, 
by the ice of winter; and the libellants' 
goods were damaged before the season al- 
lowed her to proceed. She sailed, however, 
at the earliest practicable time, and deliv- 
ered her cargo at its place of destination to 
the several consignees. These suits were 
instituted by the shippers on their bills of 
lading, while the vessel was still at her 
port of departure. It is obvious that they 
were instituted too soon. The ship is liable 
integrally for the damage sustained by the 
cargo during the voyage by reason of causes 
not excepted against in the contract of af- 
freightment. But she cannot be libelled nor 
her owners sued de die in diem, as the voy- 
age advances, and one item or circumstance 
of default and damage follows another. The 
contract is an entire one, and unless it be re- 
scinded, the recourse for a breach of it must 
be sought when the term for its performance 
has expired. The liabilities under it cannot 
be split up, Valin, Comm, lib. 3, tit. 3, art 9; 

2 Boul. P. Dr. Com. 390. To meet this objec- 
tion, the libellants allege in argument that 
the voyage was broken up by the detention 
of the vessel, and the contract for carriage 
abandoned; and they liken the case of de- 
tention by ice, to that of detention by block- 
ade, which according to the adjudication In 

3 Serg. & B. 559 (Stoughton v. Eappalo) is 
said to justify a rescission of the contract by 
the shippers. But without entering upon the 
question, whether the declaration of a block- 
ade has this effect, which has been decided by 
many jurists, (see the opinion of Chancellor 
Kent in Palmer v. Lorillard, 16 Johns. 348, 
and Valin's Commentary on the 8th article of 
title 1, book 3, of the Ordonance,) it is enough 
to observe: First— That the ground on which 
a blockade is supposed to have this effect, is 
simply the uncertainty of its duration, it rest- 
ing in the discretion of an enemy, while the 
period of a detention by ice is ascertahiable 
within reasonable limits, which must be un- 
derstood to have been in the view of the par- 
ties a detention "par force majeure a cause 



d'um obstacle passages." Valin. Second.— 
The case referred to was a case of replevin; 
and it decides, not that even a blockade re- 
scinds the contract of affreightment, but that 
it justifies a party in rescinding it Now, in 
the cases before me, the parties have not 
claimed to rescind the contract; but on the 
contrary, they establish it by claiming dam- 
ages for a breach of the bill of lading, which 
defines its terms; as their consignees also 
have done, by accepting the goods when they 
arrived out The libels must, therefore, be 
dismissed. 

I do not pass upon the question, whether 
there was defective stowage of the libelants' 
goods,* nor upon the question of law which 
was pressed in the argument, whether the 
libellants could rightfully have reclaimed 
them, or can now claim damages for the in- 
jury they may have sustained, without exhib- 
ing as evidences of their title all the parts of 
the bill of lading. The references to Abbott, 
Shipp. 596; Valin, Comm. lib. 3, tit 3, art. 17; 
Emerigon, Ass. c. 11, §§ 3, 7; and Boul. P. 
2 Do. Com. Mar. T. 7, ■§ 1, would, however, 
suggest to this last question, a negative an- 
swer. 

Mr. Paul and Mr. G-eo. M. Wharton, for 
appellants Gibellants below), made the fol- 
lowing points: 

I. The voyage was broken up, because, (1) 
The character of the article was changed by 
the fault of the carrier, before the departure 
of the vessel. It was no longer flour, but 
something else. (2) Of the lapse of time— a 
period of two months, and more— after the 
shipment of the cargo. (3) Of the entire dis- 
charge of the cargo. (4) Of the new voyage 
having been undertaken, merely by agree- 
ment, between the captain and certain ship- 
pers. The libellants refused to consent to the 
arrangements of those parties, with regard to 
the disposition of the cargo. 

II. It was within the power of the libellants 
to consider the voyage as at an end. Stough- 
ton V. Bappalo, 3 Serg. & B. 559; VaUn, 
Comm. art 9, Pothier, Traite de la Gharte 
Partie, pt 1, § 4, Nos. 97, 98, 102; The Isa- 
bella Jacobina, 4 C. Bob, Adm. 77; 2 Boul. 
P. 385, 386, tit 8, § 6. 

III. Duty of the captain in regard to stow- 
age; and the specific liability of the ship for 
the negligence or bad stowage of the master. 
Fland. Shipp. p. 214, § 200, etc., and cases 
cited; Abb. Shipp. 425; Curtis on Merchant 
Seamen, 213, 214; Clark v. Barnwell, 12 How. 
[53 U. S.] -273; Bich v. Lambert, Id. 347; 
Fland. Shipp. 217, § 202; The Freeman vi 
BucMngham, 18 How. [59 U. S.] 183; Brass 
v. Maitland, 88 E. C. L. 470; Id. p. 476, note. 

IV. The real owner must sue in the admi- 
ralty. The bare legal title will be disregard- 
ed as in equity. 

V. Consignor must sue when he is the real 
owner of the goods. Flanders, pp. 461-464, 
and cases therein cited; Ludlow v. Bowne, 
t Johns. 1; Freeman v. Birch, 1 Nev. & M. 



JONES (Case No. 7,463) 



[13 Fed. Cas. page 956] 



420; Davis V. James, 5 Burrows, 2680; Grove 
Y. Brien, S How. [49 XJ. S.] 439; Lawrence 
V, Mintui-n, 17 How. [58 U. S.] 100. 

Mr. Kane and Mr. Geo. W. Biddle, for ap- 
pellee (respondent below), contended: 

I. That the action was one purely in rem, 
and as such, was dependent upon the general 
maritime law. The Rebecca [Case No. 11,- 
619]; The Yankee Blade, 19 How. [60 U. S.] 
89, 90. 

II. That the contract in each case, in the 
bills of lading, was an indivisible one. It 
was still in force when the suits were insti- 
tuted. The recourse for the breach of a con- 
tract must be sought when the term for its 
performance has expired. The vessel subse- 
quently sailed; her cargo was delivered to 
the consignees. The suits were premature. 
2 Boul. P. Dr. Com. 390; Logan v. CafCrey, 
G. Casey [30 Pa. St.] 196. The parties here 
•did not claim to have rescinded the conti'act. 
They treated it as still subsisting. They 
therefore cannot recover. Goodman v. Po- 
€Ock, 69 E. C. L. 576. 

III. That these contracts are terrean rather 
than maritime in their character, and ai-e 
therefore not within the jurisdiction of the ad- 
miralty. 

IV. That the libellants were bound to ex- 
hibit, as evidence of their title, all parts of 
the bills of lading. Even if the voyage had 
been broken up, the title to sue, in respect to 
Mytinger & Go.'s shipment, was in the en- 
■dorsees of their bill of lading. As to the 
right of the endorsee or consignee to bring his 
action, they cited 6 Serg. & R. 429; Ld. Raym. 
271; 12 Mod- 146; [Grove v. Brien] 8 How. 
£49 U. S.] 438; [Lawrence v. Minturn] 17 
How. [58 U. S.] 107. 

v. That there was no evidence, in the cases, 
of bad stowage, or of negligence in the eon- 
■duct of the master. This point, however, 
was not much discussed by the counsel for 
the respondent, who relied mainly upon the 
■questions of law comprehended in the four 
preceding points. 

After the argument upon both sides had 
been concluded, GRIER, Circuit Justice, af- 
firmed the decree of the district court, dis- 
missing the libels. 

It may be proper to remark that the decree 
of the circuit court must, for the present, be 
regarded as a contingent decision of these 
cases. The learned judge will write an opin- 
ion only in case the libellants determine not 
to appeal to the supreme court of the United 
States. Should they conclude, by next Oc- 
tober, not to bring the cases before that tri- 
bunal. Judge Grier will formally decide the 
important and interesting questions involved 
in them. 

[There is no record of any such case in the 
supreme court, nor anything in the office of the 
clerk to show that such appeal was ever taken,] 
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Case Wo. 7,463. 

JONES V. GRAY. 

[3 Woods, 494.] i 

Circuit Court, N. D. Georgia. Sept., 1876. 

Exemption— Head of a Family. 

An unmarried man who lives (but does not 
keep house) in one town, and supports, by his 
contributions, his mother and his unmarried sis- 
ter, who board with his married sister in an- 
other town, is not entitled to the exemptions al- 
lowed by the law of Georgia to the head of a 
family. 

[In review of the action of the district 
court for the Northern district of Georgia. 

[This was a suit in bankruptcy by Edgar 
E. Jones against Sylvester Gray.] 

John T. Glenn, for petitioner. 

E. N. Broyles. for objecting creditor. 

WOODS, Circuit Judge. The question pre- 
sented by this petition is, whether the bank- 
rupt is entitled to the exemptions allowed by 
the Code of Georgia, as the head of a family. 
The bankrupt, at the date of his bankruptcy, 
was, and now is, an unmarried man, I'esiding 
in Athens, Georgia, but not keeping house 
there. He has a mother and an unmarried 
sister, twenty years of age, who are board- 
ing with a married sister of the bankrupt, 
in Augusta, Georgia. The mother and im- 
married sister have no means of support, and 
the bankrupt, since the year 1872, has sup- 
ported them by his contributions, but it does 
not appear that they are unable to maintain 
themeselves by labor. Under this state of 
facts, can the bankrupt be called the "head 
of a family"? We think not. The supreme 
court of Georgia has given a very liberal con- 
struction to the phrase, "head of a family." 
In Marsh v. Lazenby, 41 Ga. 153, it was held 
that "an unmarried man, whose indigent 
mother and sisters live with him, and are 
supported by him, is the 'head of a family,' 
in the sense in which the term is used by 
the constitution of the state, and is entitled 
to a homestead." But this definition, liberal 
as it is, does not include the case of the 
bankrupt, for the mother and sister of the 
bankrupt do not live with him. He, a single 
man, without family of his own, lives in one 
town, and supports, by his contributions, his 
mother and unmarried sister, who live in an- 
other town, and are inmates of the family of 
a married sister of the bankrupt. To call a 
man, so situated, the "head of a family," is, 
in my opinion, unwartantably extending the 
meaning of the phrase. The bankrupt and 
his mother and unmarried sister do not con- 
stitute a family; the bankrupt cannot, there- 
fore, be the head of a family, for "a family 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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is a collective body of persons, wlio live in 
one house, and under one head or manager." 
Webst. Diet I agree in opinion wi^h tlie 
disti-ict court, that the bankrupt is not the 
head of a family, and is not, therefore, enti- 
tled to the exemptions allowed the head of a 
family. 



Case N"o. 7,464. 

JONES V. GREENOLDS. 

[1 Cranch, 0. C. 339.] s 

Circuit GoMrt, District of Columbia. July 
Term, 1806. 

Witness — Attendaxce — Deposition de Bene 
Esse. 

The return of non est upon a subpoena issued 
only a few days before the sitting of the court, 
is not a sufficient evidence that the witness is 
"unable" to attend, so as to enable the party to 
read his deposition taken de bene esse, under the 
act of "Virginia. 

Assault and battery. 

Mr. Youngs, for plaintiff, contended, that 
he had a right to read the deposition of Beck- 
with Green, taken de bene esse, upon show- 
ing that a subpoena had been issued to the 
marshal of the District of Columbia, and re- 
turned non est It was issued only a few 
days before the sitting of the court He cited 
the case of Broadwell v. McClish [Case No. 
1,911], at April term, 1801. 

But THE COUIIT said, that under the act 
of assembly (Pari. Papers, 279, § 12), the par- 
ty who would use such a deposition, must 
show that the witness is unable to attend, 
and that the return of the subpoena is not 
satisfactory evidence to the court of that 
fact The fact was then proved by affidavit, 
and the deposition was read. 
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JONES et al. v. HABERSHAM et al. 

[3 Woods, 443.] i ■ 

Circuit Court, S. D. Georgia. April Term, 
1879.2 

CHARiTr — Perpetuity — UNCEitTAiNTX— Pbovidino 
OP Trustee bt Court of Chasoert — Holding 

PBOPBRTy BEYOND A CeRTAIS AMOONT — ^VlOLA- 

TiOK OF Charter— Corporation as a Trustee. 

1. Where there is an immediate gift to trus- 
tees for a general charity, but the particular ap- 
plication of the fund will not of necessity take 
effect within any assignable limit of time, and 
can never :talie effect at all except on the occur- 
rence of events in their nature contingent and 
uncertain, the gift is valid, and the court will 
hold up the fund a reasonable time to await 
the happening of the contingencies, 

2. Certain devises and bequests in a will were 
made substantially in the following form: I 
hereby give, devise and bequeath to N. W. 
Jones all that lot (describing it), to him and his 
heirs forever. I hereby give, devise and be- 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 107 U. S. 174, 2 Sup. Ct 338.] 



queath to the trustees of the Independent Pres- 
byterian Church, in Savannah, all that full lot 
of land (describing it and declaring the purposes 
for which the devise was made). The devises 
were followed by an item which declared: "It 
is my wish and I hereby direct that none of the 
legacies, bequests or devises in any of the 
clauses of this, my will, shall be executed or 
take effect until the building and otlier im- 
provements on the lot on the corner of Gaston 
and Whitaker streets, and known as the 'Hodg- 
son Memorial Hall,' which I have conveyed in 
trust to the Georgia Historical Society, shall 
be completed and entirely paid for out of my 
estate." Bcld, that the gifts themselves were 
not suspended, but only the payment thereof. 
[See note at end of case.l 

3. The law of charities is fully adopted in 
Georgia, as far as is compatible with a free 
government, where no royal prerogative is ex- 
ercised. 

[See note at end of case.] 

4. There was devised by the will of the testa- 
tor to the trustees of the Independent Presby- 
terian Church, in Savannah, a certain lot of land 
in that city, with the buildings thereon, upon 
terms and conditions stated as follows: First 
That the trustees of the said Independent 
Church shall appropriate annually out of the 
rents and profits of said lot and improvements 
the sum of one thousand dollars to one or more 
Presbyterian or Congregational churches in the 
state of Georgia, in such destitute and needy 
localities as the jproper officers of said Inde- 
pendent Presbyterian Church may select, so as 
to promote the cause of religion among the poor 
and feeble churches of the stjite. Second. This 
gift and devise is made on the further condition 
that neither the trustees nor any other officers 
of said Independent Presbyterian Church will 
have or authorize any material alteration or 
change made in the pulpit or galleries of the 
present church edifice on the corner of Bull 
and South Broad streets, but will permit the 
same to remain substantially as they are, sub- 
ject only to proper repairs and improvements; 
nor shall they sell or alien the lot on which the 
Sabbath school-room of said church now stands, 
but shall hold the same to be improved in such 
manner as the trustees or pew-holders may di- 
rect. Third. Upon the further condition that 
the trustees of said Independent Presbyterian 
Church will keep in good order and have thor- 
oughly cleaned up every spring and autumn my 
lot in the cemetery of Bonaventure, and that no 
interment or burial of any person shall ever 
take place either in the vault or within the in- 
closure of said lot; and for the purpose of hav- 
ing the same protected and cared for, I hereby 
fdve, devise and bequeath my said lot in the 
Bonaventure cemetery to the trustees of the 
Independent Presbyterian Church and their 
successors." Held, (a) that the devise was not 
void for uncertainty; (b) that the condition not 
to allow any alteration in the pulpit and galler- 
ies of the church, but to hold the same to be im- 
proved, and not to alien the sabbath school lot, 
did not render the bequest void; the condition 
for the improvement of "the pulpit, etc., was a 
proper charity, and the others were conditions 
subsequent which could not affect a charitable 
gift; (c) that the church named as trustee was 
capable of taking and executing the trust. 

[Cited in Kelly v. Nichols (R. I.) 21 Atl. 908.] 
[See note at end of case.] 

5. A will contained the following devise: "I 
give and devise to the Union Society of Savan- 
nah all that lot or parcel of land in the city 
of Savannah on the north side of Bay street, 
and at pr near its intersection with Jefferson 
street extended or prolonged, known in the 
plan of said city as lot letter *B,' with the build- 
ings and improvements thereon, but on the ex- 
press condition that said society shall not sell 
or alienate said lot IJ^t shall use and appro- 
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priate the rents and profits of the same for liie 
support of the school and charities of said in- 
stitution, without said lot being at any time 
liable for the debts or contracts of said society.' 
Held, (a) that the condition espressed is a con- 
dition subsequent, which, if Toid, does not viti- 
ate the gift; (b) that a condition against aliena- 
tion annexed to property devoted to charity does 
not render it void; (e) that the fact that the 
Union Society had already a surplus of funds 
does not vitiate the gift. 
[See note at end of case.] 

6. A will contained the following devise: 
"Twelfth. I give, devise and bequeath to the 
Widows* Society of Savannah, all that lot or 
parcel of land in Savannah on the comer of 
President and West Broad streets, on which the 
improvements now consist of four brick tene- 
ment buildings, the rents and profits of the 
same to be appropriated to the benevolent pur- 
poses of said society." Hdd, that the Widows' 
Society being incorporated for the relief of in- 
digent widows and orphans, the gift was not 
too general, and was for charitable purposes, 
and not for indefinite benevolence. 

[See note at end of case.] 

7. Where a will devised, on certain condi- 
tions, a gift over, of devises and bequests al- 
ready made: Edd, that said provision did not 
vitiate said devises and bequests. 

[See note at end of case.] 

8. A gift for a library and academy of arts 
and sciences is for an "educational purpose," 
and is authorized by section 3157 of the Code 
of Georgia. 

- [See note at end of case.] 

9. Where a charity is definite, the court of 
chancery will provide a trustee if none is named, 
or if the one named is incompetent to act. 

[See note at end of case.] 

10- A general power was given to the Geor- 
gia Historical Society to take and hold goods 
and lands, with a proviso that the clear annual 
income should not exceed a stated sum: Held, 
that a devise which increased the income of the 
society beyond the sum limited, was not void; 
if the society accepted the trust, that might 
be cause for forfeiting its charter. 

[See note at end of case.] 

11. Where a corporation has power to hold 
property, and is forbidden to hold beyond a 
certain amount, the matter being one of degree 
merely, it is not a question of ultra vires, but of 
violation of its charter. 

12. That provision of the constitution of 
Georgia of 1868 (Code 1873, § 5068) which de- 
clares that the general assembly shall have no 
power to grant corporate powers and privileges 
to private companies, except to banking and 
other business companies named, but shall pre- 
scribe by law the manner in which such pow- 
Pivs shall be exercised by the courts, does not 
take away from the general assembly the power 
to make amendments to existing charters, or 
give that power to the courts. 

[See note at end of case.] 

13. A corporation may be a trustee, if not 
prohibited; with the qualification, perhaps, that 
th^ object of the trust shall be germane to, or 
in harmony with, the objects of the corpora- 
tion, 

[See note at end of case.] 

14. The requirement, in the devise, of a build- 
ing to be used for the purposes of a library, that 
lie name of the testator should be engraved on 
a marble slab to be placed and kept over the 
main entrance, does not render the devise void. 

15. A devise for the "building and erection 
and endowment of a hospital for females within 
the city of Savannah, on a permanent basis, 
into which sick and indigent females are to be 



admitted and cared for," is not void for uncer- 
tainty as to the beneficiaries of the charity. 
[See note at end of case.] 

16. The devise mentioned in the preceding 
head-note directed that the income and profits 
of iie residuum of the testator's estate should 
be applied to the erection and endowment of a 
hospital, and the testator expressed a desire 
that an act of incorporation should be obtained 
for the hospital, but no time was fixed for the 
erection of the building or the obtaining of the 
charteE. Held, that the devise was not void for 
uncertainty in these respects. 

[See note at end of case.] 

17. If a devise for a charity cannot be car- 
ried out in the particular manner contemplated 
by the testatrix, a court of equity can and will 
provide proper trustees to carry it out 

[See note at end of ease.] 

18. The state of Georgia has not inadvert- 
entiy or otherwise deprived itself of the power 
of creating a charitable corporation. 

19. A devise to trustees for a charitable pur- 
pose, which is to be carried on by them until a 
building, to be erected for the charity, shall be 
completed, which is then to be handed over by 
the trustees, with the funds to support it, to 
a corporation to be created, creates no perpe- 
tuity. 

[This was a bill in equity by Wallace S. 
Jones and Noble W. Jones, executors of the 
will of George N. Jones, and others, against 
William N. Habersham and William Hun- 
ter, executors of the will of Mary Telfair.] 

Heard on demurrer to the bill. Mary Tel- 
fair was a maiden lady, a resident of Sa- 
vannah, Georgia. She died June 1, 1875, 
leaving a will by which she disposed of her 
entire estate. Her nearest relatives were 
the great-grand-ehildren of a brother, the 
grand-ehildren of a paternal uncle, and the 
grand-children of a maternal aunt. The 
probate of the will was resisted by repre- 
sentatives of each of these classes of rela- 
tives. The result of the litigation was that 
the will was established as the last will and 
testament of Miss Telfair, and was duly ad- 
mitted to probate as such. See Wetter v. 
Habersham, 60 Ga. 193, and Jones v. Haber- 
sham, Id. 203. The bill in this case was 
filed by the representatives of certain per- 
sons claiming to be of kin to the testatrix, 
to attack and annul certain devises and be- 
quests in the will contained, on various 
grounds fully set out in the bill. The claus- 
es of the will assailed, and the grounds on 
which they were claimed to be void, will ap- 
pear in the opinion of the court. The de- 
fendants, executors of the last will of Miss 
Telfair, demurred to the bill, and upon the 
demurrer the cause was argued and decided. 

W. W. Montgomery and J. R. Saussy, for 
complainants: 

1. The tenth item of the will Is void for 
uncertainty. Code Ga. §§ 2468, 3155, et seq. 
The trust is ultra vires, and the devise be- 
ing indivisible, the whole fails. Cherry v- 
Mott, 1 Mylne & C. 123. A bequest which 
is void in part fails altogether. Attorney 
General v. Davies, 9 Ves. 535; Chapman v. 
Brown, 6 Ves. 404; Fontain v. Ravenel, 17 
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How. [58 U. SJ 369; Wheeler r. Smith, 9 
How. [50 U. S.] 55. An illegal conditioii 
annexed to a gift is void. Code Ga. § 2661. 
Prohibition of alienation voluntary or invol- 
untary, in a devise, is void, as repugnant to 
the estate devised. Blaclistope Bank v. 
Davis, 21 Pick. 42; Hall v. Tufts, 18 Pick. 
455; Taylor v. Sutton, 15 Ga. 109. The 
church which is made a trustee under this 
item of the will is not capable of taking or 
holding the real estate thereby devised. 
Charter Act 1S06, § 4; Code Ga. §§ 2267, 2466. 
Conditions in terrorem (see second condition 
of tenth item) are void, and render the de- 
• vises void. Code Ga, § 2466; 1 Jarm. Wills, 
836; Levy v. Levy, 33 N. T. 97; Van Nos- 
trand v. Moore, 52 N. Y. 12; Van Kleeck v. 
Dutch Church of New York, 20 Wend. 457. 

2. The eleventh item is void, because it 
must appear that property left to corpora- 
tions' hy will is necessary to the purposes 
of their organization, and the contrary af- 
firmatively appears as to the Union Society. 

3. The twelfth item is void, because the 
legatee is uncertain, and benevolent are not 
necessarily charitable purposes. The char- 
ter of the Widows' Society of Savannah does 
not show the purposes of the incorporation, 
except as the name may indicate. Charter 
Acts 1837, p. 220! The name does not indi- 
cate the purpose. In re Deveaux, 54 Ga. 
673. The trust is, therefore, ineffectually 
declared, and results to the heirs. Code Ga. 
§ 2316, par. 4. 

4. The legatee under the thirteenth item 
cannot take until the happening of the con- 
dition provided for, 1 Jarm. Wills, 836; 1 
Story, Eq. Jur. § 287. It may never happen, 
hence a perpetuity. 

5. Fourteenth item: The Georgia Histori- 
cal Society is incapable of taking any prop- 
erty whose income is over five thousand dol- 
lars, and only that much for the purposes 
specified in the preamble of the charter. 
The trust is foreign to the purposes of the 
society; hence the society cannot accept it. 
Ang. & A. Corp. 104; Andrew v. New York 
Bible & Prayer-Book See, 4 Sandf. 156; Mor- 
ice V, Bishop of Durham, 10 Ves. 521; Attor- 
ney-General V. Davies, 9 Ves. 535; Cherry v. 
Mott, 1 Mylne & C. 123. A corporation 
whose charter forbids it doing more than is 
granted, cannot take as trustee. American 
Colonization Soc. v. Gartrell, 23 Ga. 448. 
The amendment to the charter, made since 
the beginning of this litigation, does not help 
the charter. The law at the death of testa- 
trix must govern. Bennett v. Williams, 46 
Ga. 399; Hargroves v. Eedd, 43 Ga. 146. An 
executory devise is never created per verba 
de presenti, but always per verba de futuro. 
Goodright v. Cornish, 1 Salk. 226; Inglis v. 
Trustees of Sailors' Snug Harbor, 3 Pet [28 
U. S.] 99. The devise to the Georgia His- 
torical Society is not when they shall have 
their charter amended so as to render them 
capable of taking, but per verba de presenti. 
Again, under Code, § 5146 (Const 1877, art 
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12, par. 4), it is impossible to amend the 
charter of 1839. It is, constitutionally, pet- 
rified. Even if the amendment by the court 
were valid, it would not avail the society 
for another reason— the whole intention of 
the testatrix was to intrust the property to 
a corporation with a perpetual charter. The 
court could only grant one for twenty years. 
What is to become of the property at the 
end of that time? Code, § 1688. Nor is the 
amendment by the legislature valid. Id, § 
5068 (Const. 1877, art. 3, § 7, par. 18). It 
was never accepted. Ang. & A. Corp. 51-55. 
If gooa, it does not confer power to act as 
trustee. Nor can the legislature now grant 
power to one corporation to buy shares in 
another. Const. 1877, art 4, par. 4. Again, 
the devise is uncertain. Who are "the prop- 
er oflScers," and who "the public?" ThQ de- 
vise is also specific, and cannot, therefore, 
be executed cy pres. Or, if general, there is 
no trustee capable of taking, and no benefi- 
ciaries sufficiently certain to enable them 
to maintain a suit for the enforcement of 
the charity. Hence the bequest is too in- 
definite, and must lapse. Grimes' Ex'rs v. 
Harmon, 9 Am. Rep. [35 Ind. 198] 690 et 
seq. If the devise lapse, it does not fall 
into the residuum. Because: 1st. The prop- 
erty is, for the purposes of descent, to be re- 
garded as realty. §30,000 worth is realty. 
Heirs may sue for and recover railroad 
shares in their own name without interven- 
tion of administrator. Southwestern R. Co, 
V. Thomason, 40 Ga. 408. As to personalty 
generally they cannot Land, when held by 
a partnership, is treated in eqiiity as person- 
alty. Nevertheless, a sale of his interest by 
a member of the firm is within the statute 
of frauds. . Black v. Black, 15 Ga. 445. On 
the death of one partner, his legal represen- 
tative must join in a deed of the realty by 
the surviving partners. Is not land treat- 
ed as personalty when owned by a corpora- 
tion or firm only for business or commercial 
purposes, but for purposes of descent, or 
where the statute of frauds is involved, is it 
not subject to the ordinary rules governing 
realty in such eases? Rent is due for some 
purposes at sundown; for others at mid- 
night. If the landlord die between sunset 
and midnight, the rent goes to the heir, not 
to the executor. 2 Bouv. Law Diet "Rent" 
Again, the lease of the A. & S. R. R. to the 
C. R, R., disposes of the entire franchise, 
and is, therefore, an assignment. 2 Bl. 
Comm. 317. And "rent" only is reserved. 
Rent issues out of realty alone. 2 Bouv. 
Law Diet "Rent;" Code, §§ 2218, 2237. 2d. 
Even if personalty, the terms of the residu- 
ary clause are so narrowed as to exclude it. 
Tucker v. Tucker, 5 N. Y. 408; Hughes v. 
Allen, 31 Ga. 483; Williams v. Whittle, 50 
Ga. 523. 3d. The property is not necessary 
for the purposes of the organization of the 
corporation contemplated in the residuary 
clause. Code, § 1676, par. 5, § 1679. If the 
value has shrunk since the death of testa- 
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trix, that will not open the residuary clause 
to take in enough to supply shrinkage. 
Again, the supreme court has decided that 
lapsed devises do not fall into the residuum, 
but go to the heirs. Williams v. Whittle, 
50 Ga. 523. The rules of construction as to 
both realty and personalty shall be the same. 
Code, § 2245. The Georgia Historical Socie- 
ty was evidently selected as trustee for the 
Telfair Academy, because it has a perpet- 
ual charter. No such charter can now be 
granted. Hence, if the bequest in the four- 
teenth item is to be considered a general 
charity, it would, if in England, be executed 
by sign manual, because it is out of the pow- 
er of the courts to give effect to the inten- 
tion of testatrix. It follows that it must 
fail in this country. Again, the devise is not 
to charity, the charity is incidental only. 
It is "a monument of vanity" to perpetuate 
donee's name. It is no charity at all. Mel- 
lick V. President & Guardians of the Asylum, 
4 Eng. Oh. (1 Jac.) 180. Nor will trustees 
be appointed to give effect to a perpetuity. 
Bequest to buy books to promote virtue and 
religion, void for uncertainty. Browne v. 
Yeall, cited in 7 Ves. 56. 

6. The twenty-first item is void for uncer- 
tainty. What females are meant? White or 
black? Whence must they come? Grimes' 
Ex'rs V. Harmon, 9 Am. Rep. [35 Ind. 19S] 
690 et seq. And here is another reason why 
neither this item nor the fourteenth can be 
enforced at the instance of the attorney-gen- 
eral, in Georgia. If it be conceded that he 
has such power in behalf of the citizens of 
Georgia, he certainly has no such power in 
behalf of the "public" at large, or of the 
"females" of the world. Grimes' Ex'rs v. Har- 
mon, supra, is exactly in point here. Again, 
who is to determine what sort of hospital 
is "suited to the wants of Savannah?" This 
item is also void as against the law of per- 
petuity. When are the executors or "their 
successors" to build th'e Telfair hospital? 
When is the "act of incorporation" to be ob- 
tained, and from what "tribunal?" The leg- 
islature cannot pass such an act Code, § 
5068; Const. 1877, art. 3, § 7, p. 18. No 
power existed under the constitution of in- 
corporating churches, etc., until in 1872 the 
legislature, perceiving the defect, provided 
for incorporating academies and churches 
(Code, § 1677), and m 1876 extended the sec- 
tion so as to allow incorporations of church 
organizations whose operations extended 
over more than one county (Acts 1876, p. 34). 
At the same session (1876) the legislature 
passed the act under which the Georgia His- 
torical Society has sought to amend its 
charter by application to the court. Id. p. 
33. As that act oniy provides for amend- 
ments by the courts of such legislative char- 
ters as belong to the class "contemplated" 
by section 1676, and as that section contem- 
plates business corporations alone, it follows 
that the attempt to amend the charter of the 
society under that act is futile. But if 



good, the law at the death of testatrix must 
govern. Hargroves v. Kedd, 43 Ga. 142. 
This, then, is the extent to which the legis- 
lature has yet gone under the pi-esent con- 
stitution in conferring power upon the courts 
to grant charters. So here again the law 
against perpetuities applies. First, the leg- 
islature must pass an act authorizing some 
court to ^grant the desired charter, and then 
the court may or may not (as in Re De- 
veaux, 54 Ga. 673), in its discretion, grant it. 
Provision in a will impossible to fulfill un- 
der existing laws void. Adams v. Bass, 18 
Ga. 130. A gift to a corporation to be cre- 
ated, which cannot be incorporated under- 
existing laws, must fail. Perry, Trusts, § 
730; Zeisweiss v. James, 63 Pa. St 465. 
Note in case last cited, distinction between 
an unincorporated society already in exist- 
ence, and for definite purposes, and a corpo- 
ration hereafter to be formed and incorpo- - 
rated out of persons not yet associated for 
any purpose. Some of the decisions say 
that a devise or bequest to a society to be 
incorporated, is good by way of exeeutoiy 
devise, if the incorporation must necessarily 
take place within the legal limit; i. e., a life 
or lives in being, and twenty-one years. 
Holmes v. Mead, 52 N. Y. 332; Fontain v. 
Ravenel, 17 How. [58 U. S.] 360. Otherwise, 
the devise is void. Leonard v. Bell, 58 N. 
Y. 676. The corporation to be created is the 
residuary legatee. "The trustees, managei-s, 
or directresses," as the will calls them, must 
first be incorporated before they can act. 
The executors are only the trustees, to build 
and turn over. This does not make them 
trustees of the charity. Zeisweiss v. James, 
supra; Beekman v. Bonsor, 23 N. Y. 298. 
The gift of the "entire income being to the 
future corporation, canies corpus. Code, § 
2455; Smith v. Dunwoody, 19 Ga. 237. When 
is the bequest to take effect? (1) Not until 
a law is passed authorizing the court to 
gi-ant the charter. (2) Not until the charter 
is granted by the court (3) Not until the 
hospital is built by the executors, "or their 
successors." (4) Not until the ladies named 
"consent" to become corporators. (5) Not 
until some one (who?) determines what the 
wants of Savannah are in this respect. (6) 
Not until the Hodgson aiemorial Hall is com- 
pleted and paid for out of the estate of tes- 
tatrix. Is it not possible that one or more 
of the conditions may be unfulfilled at the 
end of a life or lives in being and twenty- 
one years, and a portion after? Suppose 
the present executors decline to build the 
hospital. Will a court of chancery compel 
them to do so? May they not by the tei-ms 
of the will, leave it to their successors, and 
they to their successors? A bequest to 
build hospital and get charter in two years, 
"provided two lives named in will should 
continue so long," not void for remoteness. 
Burrill v. Boardman, 43 N. Y. 254. It fol- 
lows, that the building of the hospital is ille- 
gal: 1st Because no reasonable time (a life 
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or lives In being, etc.) is limited within 
which it must necessarily be built 23. No 
definite persons are pointed out who are to 
build the hospital. 3d. No persons are indi- 
cated who are to determine what the wants 
of Savannah are 'in this respect, and how 
much is to be expended on the building. 
This being so, the balance of the re'siduary 
bequest fails, for another reason, to wit: It 
is impossible to say what may be "the por- 
tion of the residuum of my estate, as may 
not be expended in the building, erection 
and furnishing said hospital." And the 
whole bequest fails. Chapman v. Brown, 6 
Ves. 404. Again, the intention of the testa- 
tris is evidently to create a corporation, with 
perpetual succession. It is to be established 
on a "permanent basis." No court can cre- 
ate such a corporation, and the charity, if 
general, would, in England, fall to the 
crown, to be effectuated by sign manual; 
and hence fails here. Moggridge v. Thack- 
well, 7 Ves. 36. But, we submit, that under 
the decisions, this, as well as all the other 
charitable bequests in the will, is specific, 
and not general. If this be so, and the in- 
tention of testatrix cannot be carried out, 
the bequests fall altogether. Oy pres does not 
apply. Even in general charities, unless the 
English courts can give substantial effect to 
the donor's intention cy pres, they will not 
enforce the charity. Routledge v. Dorril, 2 
Ves. Jr. 357. Is it likely that the testatrix 
intended that, at the expiration of the char- 
ter, twenty years after granted, the property 
should be divided among the members? 
Code, § 1G88. 

7. The twenty-third item is void for un- 
certainty, and as against the law of perpe- 
tuities. In no event can the bequest in this 
item fall into the residuum. It comes after" 
the residuary clause, and is thus excepted 
out of it. 

* 

A. R. La^ton, W. S. Ohisholm, and W. 
Grayson Mann, for defendants. 

The complainants have not stated a case 
which entitles them to any relief. As heirs 
at law, they claim there is a resulting trust 
in their favor. 

Code Ga. § 2312, provides as follows: "Re- 
sulting Trust: An implied trust is some- 
times for the benefit of the grantor or his 
heirs, or heirs or next of kin of a testator, 
and is then a resulting trust" 

Section 2316. "Implied Trusts: Trusts are 
implied." Paragraph 4. "When a trust is 
expressly created, but no trusts are declared, 
or are ineffectually declared, or extend only 
to a part of the estate, or fail from any 
cause, a resulting trust is implied for the 
benefit of the grantor, or testator, or his 
heirs." See, also. Code, §§ 2445, 3194. 

Code, §2456. "Intention of Testator: In the 
construction of all legacies, the court will 
seek diligently for the intention of the testa- 
tor, and give effect to the same as far as it 
may be consistent with the rules of law." 
ISfed.oas. — 61 



And if this test is applied to the will, there 
cannot be extracted from it an intention 
that there should be a resulting trust in fa- 
vor of the heirs. In fact if there is one con- 
trolling intention pervading the whole will, 
it is that no one as heir at law shall inherit 
An effect may be given to this intention 
which "will be consistent with the rules of 
law" in the state of Georgia. The particu- 
lar devises which the bill attacks are char- 
itable bequests. 

Code Ga. § 3157, provides: "Subjects of 
Charity: The following are proper matters 
of charity for the jurisdiction of equity: (1) 
The relief of aged, impotent, diseased or 
poor people. (2) Every educational purpose. 
,(3) Provisions for religious instruction or 
worship. (4) For the construction or repair 
of public works or highways, or other public 
conveniences. (5) The promotion of any 
craft, or persons engaging therein. (6) For 
the redemption or relief of prisoners or cap- 
tives. (7) For the improvement or repair of 
bui-ying grounds or tombstones. (8) Other 
similar subjects, having for their object the 
relief of human suffering, or the promotion 
of human civilization." 

"Section 3155: Equity has jurisdiction to 
carry into effect the charitable bequests of a 
testator or founder or donor, when the same 
are definite and specific in their objects, and 
capable of being executed," 

Code, § 3156: "Cy Pres: If the specific 
mode of execution be for any cause impossi- 
ble, and the charitable intent be still mani- 
fest and definite, the court may, by approxi- 
mation, give effect in a manner next most 
consonant with the specific mode prescribed." 
Code, § 2468: "Bequest to Charity: A de- 
vise or bequest to a charitable use, will be 
sustained and carried out in this state, and 
in all cases where there is a general inten- 
tion manifested by the testator to effect a 
certain purpose, and the particular mode in 
which he directs it fails, from any cause, a 
court of chancery may, by approximation, 
effect the purpose in a manner most similar 
to that indicated by the testator." 

Code, § 3195: "Want of Trustee: A trust 
shall never fail for want of a trustee." 

Code, § 3160: "Extraneous Evidence: If 
the terms of a bequest or deed are obscured, 
doubtful or equivocal, other evidence may be 
looked Tip to ascertain ' the sense in which 
particular expressions are used, but not to 
make definite that which in itself is too in- 
definite for execution." 

The foregoing sections of the Code have 
been construed together by the supreme court 
of Georgia, Newson v. Starke, 46 Ga. 8S. In 
the above case the law of Georgia, upon 
charitable bequests, is fully discussed, and 
being the unanimous decision of the supreme 
court, the law there fixed was the guide to 
the testatrix. Prom that decision the fol- 
lowing rules may be established: The words 
"definite and specific," in the Code, mean 
such as by the usual practice in chancery 
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courts, are held to be "definite and specific." 
Id. 95. "If the bequest be to charity gen- 
erally, or to religion and education generally, 
the jurisdiction was not in the courts, as 
such, to carry it into effect; but if the ob- 
jects of the gifts were stated, though only 
generally, or if there were a trustee appoint- 
ed, the court would supply the want of def- 
initeness in the object, or would compel the 
trustee to carry out the general intent of the 
testator." Id. The following are cited as in- 
stances which have been held not to be too 
indefinite: A gift "to the poor;" to a "partic- 
ular parish or place;" to the "widows or or- 
phans of a parish;" to a "church, to be laid 
out in bread for the poor." Id. "If the gen- 
eral objects were pointed out, or if the tes- 
tator had fixed any means for doing so, as 
by the appointment of trustees for such pur- 
pose, courts of chancery treated the bequest 
as one suflieiently 'definite and specific' for 
judicial cognizance, and carried it into efEect, 
notwithstanding there might remain some in- 
definiteness and uncertainty." Id. "If there 
should be no trustee, or if the trustee should 
fail, the court has power to appoint a master 
to devise a scheme for carrying the bequest 
into efEect." Id. 95, 96. This case overruled 
Beall V. Drane, 25 Ga. 430, and affii-med 
Beall T. Fox, 4 Ga. 404. And, in the last 
named case, the statute of 43 Eliz. c. 4, was 
declared of force in Georgia, and the statute 
of 9 Geo. II., not of force. The only restric- 
tion upon the right of a testator to devise 
his property to charity, is contained in Code, 
§ 2419; Rev. Code, § 2384. 

Code, § 2419: "Charitable Devises: No 
person leaving a wife or child, or descend- 
ants of child, shall, by will, devise more than 
one-third of his estate to any charitable, re- 
ligious, educational or civil institution, to the 
exclusion of such wife or child; and in all 
cases the will containing such devise shaU be 
executed at least ninety days before the 
death of the testator, or such devise shall be 
void." This section construed by the su- 
preme court of Georgia. Reynolds v. Bris- 
tow, 37 Ga. 283. 

Miss Telfair left no lineal heirs, and had 
never been married. It was, therefore, com- 
petent for her to have given her entire prop- 
erty to charity; and, in giving expression to 
her wishes, it was necessary that she should 
comply with the laws of Georgia alone, and 
those laws may be reduced to the following 
general principles: (1) The objects of the 
charity should be "definite and specific," ac- 
cording to the meaning of those words in the 
usual practice of chancery courts. For in- 
stance, "to the poor," to "a particular parish 
or place," "to the widows and orphans of a 
parish," "to a church to be laid out in bread 
for the poor." (2) If the objects should not 
be "definite and specific," the devise must 
be to a trustee, upon whose judgment the 
testator will be supposed to have relied to 
supply any want of definiteness. (3) If no 
trustee be appointed where the objects are 



definite and specific as aforesaid, or if a trus- 
tee be appointed, and the want of definite- 
ness in that way be supplied, and the trus- 
tee should fail, or need judicial aid, the court 
will appoint a trustee, or a master, to devise 
a proper scheme for carrying the bequest in- 
to effect. And more particularly is this true, 
where a bequest is to a trustee and his suc- 
cessors. If these principles are applied to 
the devises in this will, they will be found 
valid. 

Item Tenth. This devise is to the trustees 
of the Independent Presbyterian Church of 
the city of Savannah. The gift is to the cor- 
poration in its corporate name. The object 
is definite and specific. 

Item Eleventh. The devise is to the Union 
Society of Savannah. The object is definite 
and specific. 

Item Twelfth. This devise is also to the cor- 
poration. The object is definite and specific. 
The uses in each of these items are all char- 
itable, and the objects of the corporations are 
also charitable. Perry, Trusts, §§ 706, 699. 
712, p. 657. But even if these devises were 
not charitable they are good as bequests to 
the several corporations, which, under their 
charters and the general laws of Georgia, are 
empowered to receive donations by gift, 
grant, devise, etc. Code, §§ 1679, 2346, 2347; 
see "Charters." 

Conditions. The condition against aliena- 
tion in each of the tenth, eleventh and 
twelfth items does not render the devises 
void. Perin v. Carey, 24 How. [65 U. S.] 465; 
Stanley v. Colt, 5 Wall. [72 U. S.] 119; Mc- 
Donogh's Ex'rs v. Murdoch, 15 How. [56 TJ. 
S.] 367; Ould v. Washington Hospital, 95 IT. 
S. 303; Wilcoxon v. Harrison, 32 Ga. 4S0; 
Proprietors of Church in Brattle Square v. 
Grant, 3 Gray, 142. The conditions are not 
illegal, immoral or impossible, and, there- 
fore, do not invalidate the devises; but if 
they are of that character the conoitions are 
void, and the devises stand. 

Code, § 2661: "Void Conditions: Impossi- 
ble, illegal or immoral conditions are void, 
and do not invalidate a perfect gift." 

Code, § 2296: "Repugnant Conditions: A 
condition repugnant to the estate granted is 
void; so are conditions to do impossible or 
illegal acts, or which in themselves are con- 
trary to the policy of the law." This veiy 
point, in principle, was made in the case of 
McDonogh's Ex'rs v. Jlurdoch, 15 How. [56 
TJ. S.] 358, supra, by the heirs at law, and 
was decided against them. The statute law 
of Louisiana being almost in the above lan- 
guage of the Code of Georgia. Conditions 
which are repugnant to the legal rights 
which the law attaches to ownership, the 
common law pronounces void, and the civil 
law treats as recommendation and counsel 
not designed to control the will of the donee. 
McDonogh's Ex'rs v. Murdoch, supra. Sub- 
sequent conditions are not favored because 
they serve to defeat estates. These condi- 
tions are good whenever they are not impos- 



[13 Fed. Cas. page 963] 



(Case No. 7,465)' JONES 



sible to be performed at the time, or made 
so afterwards by the act of God or the gi-an- 
tor, when they are not contrary to law or 
repugnant to the deed itself. In all such 
cases the conditions themselves are void, and 
the party takes an absolute estate at once. 
Taylor v. Sutton, 15 Ga. 109. But even if 
these conditions contained in said tenth, 
eleventh and twelfth items should be held to 
defeat the devise, still there would be no re- 
sulting trust in favor of the heirs at law, for 
the reason that the thirteenth item provides 
that for breach of conditions, the executors 
are directed to enter and dispossess the orig- 
inal legatee, and the estate is given to the 
Savannah Female Orphan Asylum. Where 
property was given to one charity to go over 
to another in a certain event, it -was allowed 
to go over to the second charity after the 
lapse of two himdred years, on the ground 
that it was no more a perpetuity in one 
charity than in the other. Perry, Trusts, § 
736, p. 687; Christ's Hospital v. Grainger, 1 
Macn. & G. 460. 

Item Fourteenth. This is a devise to the 
Georgia Etistorieal Society, and its succes- 
sors, of the lot on St James's Square, with 
the pictures, books, "etc., in special trust, to 
keep and preserve the same as a public ed- 
ifice for a library and academy of arts and 
sciences etc., "to be open for the use of the 
public," etc. The object here is clearly a 
charity. Perry, Trusts, § 700; Jann. Wills, 
236. The testatrix intended the gift for "ed- 
ucational purposes," and for "the promotion 
of human civilization." Code Ga. § 3157. 
The devise is to a corporation, the Georgia 
Historical Society, and its successors. A cor- 
poration may be a trustee to carry out a 
charitable bequest (Vidal v. Girard's Ex'rs, 
2 How. [43 U. S.] 127; Perin v. Carey, 24 
How. [65 TJ. S,] supra), unless prohibited by 
charter (American Colonization Soc. v. Gar- 
trell, 23 Ga, 448). If the trust be not germane 
to the powers and purposes of the corpora- 
tion, the corporation cannot b*e compelled to 
act, but the devise does not fail. McDon- 
ogh's Bs'rs v. Murdoch, 15 How. [56 IT. S.] 
supra; Vidal v. Girard's Ex'rs, 2 How. [43 
U. S.] supra; Code Ga. §§ 3195, 3197. If the 
corporation be willing, but not competent 
under the charter, this is a question for the 
state and not for the heirs. Wade v. Ameri- 
can Colonization Soc, 15 Miss. [7 Smedes & 
M.] 663: Vidal v. Girard's Ex'rs, 2 How. [43 
TJ. S.] supra. In this case the devise is to 
the Grcorgia Historical Society, and its suc- 
cessors. It is, therefore, to be presumed that 
the testatrix anticipated that there might be 
a substitute for her first choice. Perry, 
Trusts, § 721. As to the conditions attached 
to this devise, they are mere details which 
are to be treated as recommendations, but 
which do not invalidate the gift See cases 
already cited on conditions. The conditions 
are so much in detail, and the charitable in- 
tention of the testatrix is so plain, that a 
court of chancery could, with the aid of a 



master, carry the bequest into effect New- 
son V. Starke, 46 Ga. 88. 

Item Seventeenth. This contains a gift of 
?30,000 to the Presbyterian Church in Au- 
gusta, or to the trustees thereof, and its or 
their successors. The statement of the de- 
vise is the best argument which could be 
made to sustain it 

Item Twenty-First. This contains the de- 
vise of the residuum to the executors, and 
their successors, in trust, etc., to build a 
hospital for sick and indigent females, etc., 
and to obtain a charter, etc. In addition to 
the authorities already cited, in this connec- 
tion paiticular attention is asked to the con- 
sideration of the cases of Ould v. Wash-, 
ington Hospital, 95 U. S. 303; Inglis v. 
Trustees of Sailors' Snug Harbor, 3 Pet 
[28 U. S.] 99. 

Item Twenty-Third. This contains two 
gifts: ?1,000 to the Hodgson Institute in 
Telfairville, Burke county, Ga. This is clear- 
ly valid. And ?1,000 to the first Christian 
church erected or to be erected in said vil- 
lage of Telfairville. The executors are made 
trustees, and if the church is not now erect- 
ed, the court would hold up the fund a rea- 
sonable time. If the contingency fails to hap- 
pen, the court will apply the fund cy pres. 
Attorney-General v. Bishop of Chester, 1 
Brown, Ch. 444; Attorney-General v. Og- 
lander, 3 Brown, Oh. 166; Ould v. Wash- 
ington Hospital, supra. But if this device 
were void, being a gift of money, there 
would be no resulting trust for the heirs at 
law; the fund would fall into the residuum. 
Word V. Mitchell, 32 Ga. 623; Williams v. 
Whittle, 50 Ga. 523. Railroad stock is per- 
sonalty in this state. Code, § 2237; South- 
westerii H. Co, v. Thomason, supra. 

Item Twenty-Second. This item contains 
the expression upon which is based the claim 
that the entire will is void, under the law 
against perpetuities. "It is my wish, and I 
hereby so direct, that none of the legacies, 
bequests and devises in any of the clauses 
of this, my will, shall be executed or take 
effect until the building and other improve- 
ments on the lot on the corner of Whitaker 
and Gaston streets, and known as the 'Hodg- 
son Memorial Hall,' which I have conveyed 
in trust to the Georgia Historical Society, 
shall be completed and entirely paid for out 
of my estate." The bill states "that the 
building and other improvements referred 
to were in the course of construction at the 
time of the death of testatrix, but were not 
completed until many months thereafter, and 
whether yet entirely paid for, your orators 
are not certainly informed. If not paid for, 
it is the only debt known to your orators 
now existing against said estate." 

Code, § 2451: "Assets to Pay Debts: All 
property, both real and personal, in this 
state being assets to pay debts, no devise or 
legacy passes the titie until the assent of 
the executor is given to such demise or 
legacy." 
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Code, § 2547: "Duty as to Oontraets: The 
administrator must, as far as possible, ful- 
fill the executory and comply with the es- 
eeuted contracts." 

The said twenty-second item is but a state- 
ment of the general law, and if stricken 
out, Code, §§ 2451, 2547, would take its 
place. And should the construction contend- 
ed for by complainants be placed upon this 
section of the Code no one could make a 
will in Georgia, valid under the law of per- 
petuities, who should die leaving unfinished, 
and not entirely paid for, any house, build- 
ing or other improvement. Each legatee, 
upon the death of the testatrix, acquired 
such an interest in the respective legacies 
that, if the executors capriciously delayed 
the payment of debts and withheld their 
assent, he could in equity have compelled the 
assent Code, § 2452. All the devises, be- 
quests and legacies in the will are imme- 
diate and not mediate. These words were 
originally used and a technical meaning giv- 
en to them by Lord Hale. Collingwood v. 
Pace, 1 Vent. 413. If the gift, devise or be- 
quest is direct to the legatee or devisee, 
without passing through another, it is im- 
mediate. In this case all the gifts are di- 
rectly to the legatees or devisees mention- 
ed in the respective items of the will or they 
are to William N. Habersham and William 
Hunter, who are nominated "as executors 
of this my last will and testament, and 
trustees under the provisions of the same." 
"When a will directs acts to be done which 
necessarily require the intervention of a ti*us- 
tee to hold the property, the executor is a 
trustee by necessary implication." Nash v. 
Cutler, 19 Pick. 67; Bennet v. Batchelor, 1 
Ves. Jr. 63; Gordon v.. Green, 10 Ga. 534. 
In this case the testatrix not only directs 
acts to be done which require the interven- 
tion of a trustee (if the payment of her 
debts and the completion of the building 
and other improvements on the lot on the 
corner of Gaston and Whitaker streets 
known" as "Hodgson Memorial Hall," be such 
acts), but expressly declares that Haber- 
sham and Hunter are nominated executors 
and trustees under the provisions of the 
will. The various legatees are the bene- 
ficiaries. Construe, then, the entire will, and 
tlie scheme of the testatrix is, that her whole 
estate should pass to Habersham and Hunt- 
er, as executors and trastees, to carry out 
her intentions. They are instructed to com- 
plete and pay for, out of her entire estate, 
the building and other improvements on the 
lot on the corner of Gaston and Whitaker 
streets, and known as "Hodgson Memorial 
Hall," which has been conveyed in trust to 
the Georgia Historical Society; and when 
this charity, begun in her life time, shall have 
been completed and entirely paid for out 
of her estate, then these trustees are direct- 
ed to assent to and turn over the legacies 
according to the other provisions of the will. 
The trust, if any, is to perfect a charity 
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commenced in the life time of the testatrix, 
and to execute the provisions of the will- 
In such case, as already cited, when prop- 
erty was given directly to one charity to go 
over to another in a certain event, it was 
allowed to go over to the second charity 
after a lapse of two hundred years, on the 
ground that it was no more a perpetuity in 
one charity than in the other. Perry, Trusts, 
§ 737, p. 687, and cases cited in the text. 
"The disposition which he makes of any 
surplus, after the complete organization of 
the colleges, is a good charitable use for 
poor white male and female orphans." Per- 
in V. Carey, 24 How. [65 TJ. S.] 465. Charita- 
ble uses are never void for perpetuity, and 
but rarely for uncertainty in America. Wag. 
Wills, pp. 401-406; Tud. Char. Trusts, p. 
207. There being a gift to charity, remote- 
ness is out of the case— that doctrine has 
no application to a charity. Chamberlayne 
V. Brockett, 8 Ch. App. 206; Christ's Hos- 
pital V. Grainger, 1 Macn. & G. 460. There 
may be a use or trust upon a use or tnist. 
Code, § 2315. 

Code, § 2311: "An express trust may de- 
pend for its operation upon a future event, 
and is then a conting§nt trust It may 
operate in favor of additional or other 
beneficiaries upon specified contingencies, 
and is then a snifting trust." But the com- 
plainants rely upon the following exti-act 
from the opinion of Judge Swayne, in the 
case of Ould v. Washington Hospital, supra; 
"There may be such an interval of time pos- 
sible between the gift and the consummation 
of the use as will be fatal to the former. 
The rule of perpetuity applies to trust as 
well as to legal estates. The objection is 
as effectual in one case as in the other. 
'If the fatal period may elapse before what 
is to be done can be done, the consequence 
is the same as if such must inevitably be 
tlie result. Possibility and certainty have the 
same effect; such is the law." The bill al- 
leges, on this point as follows: "And your 
orators show that the building, and other 
improvements refen-ed to, were in course 
of construction at the ftme of the death of 
testatrix, but were not completed till many 
months thereafter, and whether yet entirely 
paid for your orators are not certainly in- 
formed. If not yet paid for, it is the only 
debt known to your orators existing against 
said estate." The appraised value of the 
estate is placed at $650,000. If "can be 
done" is to be asceitained by what has been 
done, then there has never been the least 
possibility of the lapse of the fatal period 
in tliis ease. The building and improve- 
ments, says the bill, were in course of con- 
struction; there was but one debt and it 
has, in fact says the bill, required but a few 
months to complete this work. The law re- 
gards that as certain which can be made 
certain. If the executors had been dilatory,' 
a court of equity could have compelled the 
completion of and payment for the work. 
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The nineteenth chapter of "Lewis on Per- 
petuities" concludes the subject on indefinite 
contingencies as follows: "In fine, let the 
event contemplated be what it may, and the 
probability of its early occurrence as great' 
as it may, it will, in every case be of too 
remote expectancy, and a limitation depend- 
ing upon it will, therefore, always be void, 
unless either from the nature or internal 
quality- of the contingency, or from express 
provisions and restrictions it be certain, that 
the event which is to give effect to the lim- 
itation will happen, if at all, within the 
period of lives in being, and twenty-one 
years." Lewis, Perp. 481. The contingency 
relied on in this case is the completion of 
a building, and other improvements which 
were in the process of constniction at the 
death of testatrix, and finished several 
months after her decease. Is there anything 
in the nature or internal quality of such a 
pretended contingency to make a perpetuity? 
The estate was wealthy; the fulfillment of 
that executory contract of the testatrix was 
a legal certainty, and not a contingency. 
In Henshaw v. Atkinson, Sir John Leach 
uses the following language: "It is argued 
that it was the testator's intention that the 
charities- were not to take effect until lands 
or buildings were supplied by others, and 
that the money may be locked up for an in- 
definite period of time, and, therefore, that 
the bequest cannot be sustained. The cases 
of In re Downing College [Attorney-General 
V. Lady Downing], Amb. 550, and Attorney- 
General V. Bishop of Chester, 1 Brown, Oh. 
44i, seem to be authority against that objec- 
tion." 3 Madd. 306. But if, as already con- 
tended, the gift is immediate, either to the 
legatees or to Habersham and Hunter, as 
trustees under the px'ovisions of the will 
the devise is good, although the enjoyment 
or consummation of the use may depend 
upon uncertain events. In such cases, the 
court will hold up the gift a reasonable time 
to await the happening of the contingency. ' 
Attorney-General v. Bishop of Chester, 1 
Brown, Ch. 444; Attorney-General v. Og- 
lander, 3 Brown, Oh. 166; Chamberlayne v, 
Brockett, 8 Ch. App. 206. In this case, the 
contingency, if any ever existed, has already 
happened, and the intention of the testatrix 
expressed in clear and unambiguous terms, 
can be carried into full effect, ilr. Justice 
Swayne, in Quid v. Washington Hospital, 
supra, said: "It is a cardinal rule in the 
law, that courts will do this whenever it 
can be done. Here we find no impediment 
in the way. The gift was immediate and 
absolute, and it is clear, beyond doubt, that 
the testator meant that no part of the prop- 
erty so given should ever go to his heirs at 
law, or be applied to any object other than 
that to which he had devoted it." "Char- 
itable uses are favorites with courts of eq- 
uity. The construction of all instruments, 
where they are concerned, is liberal in their 
behalf. Even the stern rule against per- 
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petuities is relaxed for their benefit" Ould 
V. Washington Hospital, 95 U. S. 313. See, 
also, BeaU v. Pox, 4 Ga, 404. 

Before BRADLEY, Circuit Justice, and 
ERSKINE, District Judge. 

BBADLEY, Circuit Justice. This is a bill 
filed by the heirs at law of Mary Telfair, 
seeking to have the devises and bequests of 
her last will adjudged inoperative and void, 
and a resulting trust in all of her estate de- 
clared in favor of said heirs, and that they 
may have a decree for their distributive shares 
thereof. The defendants demurred, and the 
question now arises on the demurrer. The 
will was made on the second day of June, 
1875, when the testatrix was far advanced in 
years, and the probate thereof was strenu- 
ously contested, on various grounds, but was 
finally established on appeal by the supreme 
court of Georgia. The testatrix was never 
married, and had no relations except col- 
latei-als in the third and fourth degx'ee. A 
great portion of her estate, which is alleged 
to have been of the value of §650,000, was 
given to charities. 

A fundamental objection raised by the com- 
plainants to all the devises and bequests, 
arises on the twenty-second item of the will, 
which is as follows: "Twenty-Second. It is 
my wish, and I hereby so direct, that none of 
the legacies, bequests and devises in any of 
the clauses of this, my will, shall be executed 
or take effect until the building and other im- 
provements on the lot on the comer of Gaston 
and Whitaker streets, and known as the 
•Hodgson Memorial Hall,' which I have con- 
veyed in trust to the Georgia Historical So- 
ciety, shall be completed and entirely paid for 
out of my estate." It is contended that this 
postponement of the execution and effect of 
the devises ^d bequests "violates the rule 
against perpetuities, and renders them in- 
operative and void. The bill alleges that the 
building and other improvements referred to 
were in course of construction at the time of 
the death of testatrix, but were not completed 
till many months thereafter, and whether yet 
entirely paid for, the complainants were not 
certainly informed. If not paid for, it was 
the only debt known to the complainants ex- 
isting against said estate. The complainants 
concede the English rule to be, that where 
there is an immediate gift to trustees for a 
general charity, but the particular application 
of the fund will not of necessity take effect 
within any assignable limit of time, and can 
never 'take effect at all, except on the occur- 
rence of events in their nature contingent and 
uncertain, the gift is valid, and the court will 
hold up the fund a reasonable time, and await 
the happening of the contingency. Reference 
for this is made to the cases of Attorney-Gen- 
eral V. Bishop of Chester, 1 Brown, Oh. 444; 
and to Attorney-General v. Oglander, 3 
Brown, Ch. 166, But the complainants ques- 
tion whether this rule can be applied in 
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Georgia; and they contend that, whether it 
can or cannot, there is no immediate gift of 
the property in the mean time, before the con- 
tingency happens. The last clause of the will, 
it is true, after appointing executors of the 
will, makes them also "trustees under the pro- 
visions of the same;" but it is contended that 
this does not operate as a devise to them of 
the real estate. 

In considering this objection to the validity 
of the dispositions of the will, it is to be ob- 
served, in the first place, that all the gifts 
•therein contained are immediate in form. 
Thus, the first item declares: "I hereby give, 
devise and bequeath to George Noble Jones, 
son of the late Noble Wymberly Jones, all 
that full lot of land in the city of Savannah," 
etc. (going on to describe it), *'to him and his 
heirs forever." The tenth item declares thus; 
"I hereby give, devise and bequeath to the 
trustees of the Independent Presbytei'ian 
Church, of the city of Savannah, all that full 
lot of land," etc., going on to describe the 
same, and to declare the purposes for which 
the gift was made. It seems to us, therefore, 
that the gift itself is not suspended upon the 
completion of the Hodgson Memorial Hall, 
and the payment thereof; but only the ex- 
ecution and carrying into effect thereof. 
Some of the gifts are pecuniary legacies. If 
this view is correct, the gift of these legacies 
is not suspended, but only the payment there- 
of. This seems to us to be the intent of the 
testatrix. No one can read the whole will and 
believe that the testatilx, for one moment, 
had in her mind the revocation or non-opera- 
tion of the gifts themselves. The memorial 
hall was begun at the time the will was ex- 
ecuted, and was so far constructed as to be 
completed within a few months afterwards. 
Its plan and extent must have been designed, 
and its cost must, within probable limits, 
have been anticipated. It wasJier desire that 
the executors and trustees should finish that 
building, and pay for it, before the other 
legacies should be paid or the other donations 
carried into effect. If any unreasonable de- 
lay should occur in this behalf, of course it 
would be competent for any of the benefi- 
ciaries under the will to compel the trustees 
to proceed. But it being an obligation of her 
estate, inciu:red under her own directions, she 
wished it discharged before the other dona- 
tions of her will should be carried out, and 
she is, therefore, emphatic on the subject. 
There is reason in what the counsel for the 
defendants say, that this provision is in effect 
what the law of Georgia requires or allows 
in all cases. Section 2451 of the Co'de de- 
clares that "all property, real and personal, 
in this state, being assets to pay debts, no 
devise or legacy passes the title until the as- 
sent of the executor is given to such devise or 
legacy." In other words, the payment of 
debts and the fulfillment of obligations are 
the first things to be executed before the de- 
vises and bequests can be carried out without 
the assent of the executors. The completion 



of this memorial hall was an obligation al- 
ready incurred, and the will merely reqifires 
what the law virtually requires, or allows the 
executors to require, in all cases. 

Before proceeding further, it may be proper 
to cite the provisions of the Code of Georgia 
on the subject of charities. The most im- 
portant for the purposes of this case are the 
following: 

Section 2468: A devise or bequest to a char- 
itable use will be sustained and carried out 
in this state; and in all eases where there 
is a general intention manifested by the tes- 
tator to effect a certain purpose, and the par- 
ticular mode in which he directs it to be done 
fails from any cause, a court of chancery 
may, by approximation, effectuate the pur- 
pose in a manner most similar to that indi- 
cated by the testator. 

Section 3155: Equity has jurisdiction to 
carry into effect the charitable bequest of a 
testator, or founder, or donor, when the same 
are definite and specific in their objects, and 
capable of being executed. 

Section 3156: If the specific mode of execu- 
tion be for any cause impossible, and the char- 
itable intent be still manifest and definite, the 
court may, by approximation, give effect in 
a manner next most consonant with the 
specific mode jffescribed. 

Section 3157: This section specifies the sub- 
jects which are proper matters of charity for 
the jurisdiction of equity, corresponding near- 
ly to the 43 Eliz. 

By these provisions, it will be seen that the 
law of charities is fully adopted in Georgia, 
as far as is compatible with a free govern- 
ment where no royal prerogative is exercised. 

We will now proceed to consider the objec- 
tions which have been urged against the sev- 
eral charitable dispositions of the will. The 
first of these is contained in the tenth item, 
and is a gift to the trustees of the Independ- 
ent Presbj'terian Chm-ch of the city of Sa- 
vannah, of a certain lot of land in Savannah, 
with the buildings and improvements thereon, 
upon the following terms and conditions, to 
wit: 

"First That the tnistees of the said In- 
dependent Church shall appropriate annually 
out of the rents and profits of said lot and 
improvements the sum of one thousand dol- 
lars to one or more Presbyterian or Congre- 
gational churches in the state of Georgia in 
such destitute and needy localities as the 
jproper officers of said Independent Presby- 
terian Church may select, so as to promote 
the cause of religion among the poor and 
feeble churches of the state. Second. This 
gift and devise is made on the fm-ther con- 
dition that neither the trustees nor any other 
officers of said Independent Presbyterian 
Church will have or authorize any material 
alteration or change made in the pulpit or 
galleries of the present church edifice on the 
comer of Bull and South Broad streets, but 
will permit the same to remain substantially 
as they are, subject only to proper repairs 
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and improvements; nor shall they sell or 
alien the lot on which the Sabhath school- 
room of said church now stands, but shall 
hold the same to be improved in such man- 
ner as the trustees or pew-holders may direct 
Third. Upon the further condition that the 
trustees of said Independent Presbyterian 
Chm-eh wiU keep in good order and have 
thoroughly cleaned up every spring and au- 
tumn my lot in the cemetery of Bonaventure, 
and that no interment or burial of any per- 
son shall ever take place either in the vault 
or within the inclosure of said lot; and for 
the purpose of having the same protected and 
cared for, I hereby give, devise and bequeath 
my said lot in the Bonaventure cemetery to 
the trustees of the Independent Presbyterian 
Church, and their successors." 

Various objections are raised to this gift, 
which will be considered in due order. 

First It is objected that it is void for un- 
certainty. This objection cannot prevail. 
The appropriation of a certain sum of mon- 
ey annually to one or more Presbyterian or 
Congregational churches in the state of 
Georgia in such destitute and needy localities 
as the trustees may select so as to promote 
the catise of religion among the poor and 
feeble churches of the state, is a definite 
charitable object, much more so than hun- 
dreds of cases to be found in the books which 
have been sustained. The circumstances un- 
der which this opinion is prepared will not 
allow us to cite authorities for all the con- 
clusions to which we have arrived, and, there- 
fore, we shall content ourselves, in most in- 
stances, by simply stating them. We can only 
say that on the point under consideration we 
have no doubt whatever. It requires but a 
slight knowledge of the law of charities to de- 
termine a question of this kind. Almost all 
charities describe their objects in general 
terms, indicative of the particular kind of 
good to be efEected thereby. When this is 
done the charity is definite, although the par- 
ticular objects are indefinite. Another ob- 
ject declared in this item is to keep in good 
order the testatrix's buiying lot in the ceme- 
tery of Bonaventure. This is sufficiently def- 
inite, and is clearly authorized by the Code 
of Georgia (section 3157); although it was 
once held not to be a proper object of a char- 
itable disposition. Perry, Trusts, § 706. It 
is somewhat singular that it should ever have 
been doubted, since the sanctity of tombs and 
other places of rest for the dead .has always 
been an object of cherished regard since the 
establishment of Christianity, and received 
the peculiar care of the Roman law. 

Second. Another objection made to this de- 
vise is that it is accompanied with a con- 
dition which renders it void, namely, not to 
allow any alteration to be made in the pulpit 
or galleries of the church edifice of the trus- 
tees, nor to alien the lot on which the Sab- 
bath school-room of said church stands, but 
to hold the same to be improved in such man- 
ner as the trustees or pew-holders may direct 
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So far as this condition is expressive of a 
direction to keep the pulpit or school house 
in repair, it is a proper charity. So far as 
it may be construed as a condition, as for ex- 
ample, a condition against changing the form 
of the pulpit, or alienatuig the land, if un- 
lawful (which we do not afllrm), it is never- 
theless a condition subsequent, and cannot 
affect the charitable gift It is a condition 
subsequent, because it relates to the future 
aiter the gift is designed to take effect 

Third. The next objection is, that the trus- 
tee named being a corporation of definite 
powers, not including that of holding property 
in trust for any other object than that con- 
nected with the church as a religious society, 
is incapable of receiving or administering 
the trust. Supposing, for the sake of argu- 
ment this to be true, still the charity will 
not be permitted to fail, but the court of chan- 
cery has full power to supply the want of a 
legal trustee. A definite charity is not allow- 
ed to fail for want of a trustee. The Code 
expressly says: "A trust shall never fail 
for the want of a ■ trustee." Section 3195. 
But we are inclined to think that the cor- 
poration may administer this trust Every 
religious society or church has, from the very 
nature of the Christian religion and Christian 
institutions, a missionary vocation as old as 
the apostolic tunes; and it is not foreign to 
its purposes to extend aid to sister chm-ches, 
or to promote the cause of Christianity, and 
especially of the particular form of Chris- 
tianity which it professes, in places of desti- 
tution or ignoranc§. 

Another objection founded on the terms of 
the thirteenth item of the will, will be con- 
sidered hereafter. 

The next gift is contained in the eleventh 
item of the will, and is in these words: 
"Eleventh. I give and devise to the Union 
Society of Savannah all that lot or parcel of 
land in the city of Savannah on the north 
side of Bay sti-eet and at or near its inter- 
section with Jefferson street, expended or pro- 
longed, known in the plan of said city as lot 
letter 'B,' with the buildings and improve- 
ments thereon, but on the express condition 
that said society shall not sell or alienate said 
lot, but shall use and appropriate the rents 
and profits of the same for the support of the 
school and charities of said institution, with- 
out said lot being at any time liable for the 
debts or contracts of said society." This gift 
is objected to on account of the condition 
against alienation, and because the Union 
Society has already a surplus of funds. The 
condition is nothmg but a condition subse- 
quent, and if void, does not vitiate the gift 
But we are not aware that a condition against 
alienation annexed to property devoted to a 
charity has ever been held to be void. Chari- 
ty property, as a general thing, cannot be 
alienated without the aid of the court of chan- 
cery. Its normal character is to be inalien- 
able, and the condition only expresses that 
character. The court, notwithstanding the 
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condition, would probably, if a proper case 
arose, make a decree allowing it to be alien- 
ated for the good of the cbarity. See Perin 
Y. Carey, 24 How. [65 U. S.] 465. The objec- 
tion that the Union Society has more funds 
, already than are needed or can be used for 
the purposes of its institution is not sup- 
ported by the allegations of the bill. The 
fact that a charitable society is well man- 
aged, and does not spend its entire income, 
but increases, as it may occasionally, its capi- 
tal, is no evidence that its sphere of useful- 
ness may not be greatly enlarged by an ac- 
cession of new capital. 

The twelfth item of the will is as follows: 
"Twelfth. I give, devise and bequeath to 
the Widows' Society of Savannah, all that 
lot or parcel of land in Savannah on the 
comer of President and West Broad streets, 
on which the improvements now consist of 
four brick tenement buildings, the rents and 
profits of the same to be appropriated to the 
benevolent purposes of said society; but this 
devise is made on condition the said Savan- 
nah Widows' Society shall not sell or alienate 
said lot or improvements, nor hold the same 
subject to the debts, contracts or liabilities of 
said society." It is objected to this item that 
the gift is too general, being for benevolent 
purposes indefinitely, which are not neces- 
sarily charitable. But it is for the beneva 
lent pm-poses of the donee, the Widows' So- 
ciety of Savannah. By turning to the char- 
ter of this society we find that it is incor- 
porated and made a body politic, by the name 
and style of the Savannaji Widows' Society, 
for the relief of indigent widows and or- 
phans. This is sufficiently expressive of its 
charitable objects. But it is insisted that 
this declaration of the purpose and object of 
the society is only a part of its name. This 
is doubtful; but if it were so, it would still . 
be sufficient to show for what purpose the 
society was organized, and would lay the 
foundation of a Mil, or information, in equity, 
to prevent a diversion of its funds to any 
other purpose. We think the objection is 
untenable. 

The thirteenth item of the will contains a 
provision which is applicable to the tenth, 
eleventh and twelfth, which have been con- 
sidered. It is as follows: "Thirteenth. 
Should either one or more of the corporate 
bodies or institutions named in the preceding 
items of my will attempt to sell, alienate or 
otherwise dispose of the property and estate 
therein devised, contrary to the terms and 
conditions therein set forth, or should there 
be any levy on the same to satisfy the debts 
of said corporation, then I hereby direct my 
executors, or legal representatives, to re-pos- 
sess and enter upon said property or estate as 
to which the conditions may be so broken or 
violated, and in that event I do hereby give 
and devise the said property so entered upon 
and re-possessed unto the Savannah Female 
Orphan Asylum." Here is a gift over of the 
property devised in the three previous items 



upon certain conditions subsequent. It is 
either valid or invalid. If valid, there is an 
end to the matter. If invalid, the conditions 
are inoperative, and the property remains 
as first given. This seems to us so clear that 
no further observation is required on the sub- 
ject. 

The next item is as follows: "Fourteenth. 
I hereby give, devise and bequeath to the 
Georgia Historical Society, and its succes- 
sors, all that lot or parcel of land, with the 
buildings and improvements thereon, fronting 
on St. James's Square, in the city of Savan- 
nah, and running back to Jeffei-son street, 
known in the plan of said city as lot letter 
*N,' Heathcote ward, the same having been 
for many years past the residence of my 
family, together with aJl my books, papers, 
documents, pictures, statuary and works of 
art, or having relation to art or science, and 
all the furniture of every description in the 
dwelling-house and on the premises (except 
bedding and table service, such as china, 
crockeiT, glass, cutlery, silver, plate and Im- 
en), and all fixtures and attachments to the 
same; to have and to hold the said lot and 
improvements, books, pictures, statuary, fur- 
niture, ajQd fixtures, to the said Georgia His- 
torical Society, and its successore, in special 
trust, to keep and preserve the same as a 
public edifice for a library and academy of 
arts and sciences, in which the books, pic- 
tures and works of art herein bequeathed 
and such others as may be purchased out of 
the income, rents and profits of the bequest 
hereinafter made for that purpose, shall be 
pei-manently kept and cared for, to be open 
for the use of the public on such terms and 
under such reasonable regulations as the said 
Georgia Historical Society may from time to 
time prescribe; but this devise and bequest 
is made upon condition that the Georgia His- 
torical Society shaU cause to be placed and 
kept over and against the front porch or en- 
trance of the main building on said lot a 
marble slab or tablet, on which shall be cut 
or engraved the following words, to wit: 
'Telfair Academy of Arts and Sciences,' the 
word 'Telfair* being in larger lettei-s and oc- 
cupying a sepai-ate line above the other 
words; and, on the further condition, that 
no part of the building shall ever be occu- 
pied as a private residence, or rented out for 
money, and none but a janitor, and such oth- 
er persons as may be employed to manage 
and take care of the premises, shall occupy 
or reside in or upon the same, and that no 
part of the same shall be used for public 
meetings or exhibitions, or for eating, drinlc- 
ing or smoking; and that no part of the lot 
or improvements shall ever be sold, alienated 
or incumbered, but the same shall be pre- 
served for the purposes herein set forth. 
And it is my wish, that whenever the walls 
of the building shall require renovating by 
paint or otherwise, the present color and de- 
sign shall be adhered to, as far as practi- 
cable. For the purpose of providing more 
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effectually for the accomplishment of the ob- 
jects contemplated in this item or clause of 
my will, I hereby give, devise and bequeath 
to the Georgia Historical Society, and its 
successors, one thousand shares of the capi- 
tal stock of the Augusta & Savannah Rail- 
road, of the state of Georgia, in special trust, 
to apply the dividends, income, rents and 
profits arising from the same, to the repairs 
and maintenance of said buildings and prem- 
ises, and the payment of all expenses attend- 
ant upon the management and care of the in- 
stitution herein provided for, and then to ap- 
ply the remaining income, rents and profits 
in adding to the library, and such works of 
art and science as the proper officers of the 
Georgia Historical Society may select, and in 
the preservation and proper use of the same, 
so as to carry. into effect in good faith the 
object of this devise and bequest." The 
charity indicated in this gift is a very mer- 
itorious one, and is authorized by the Code 
(section 3157), under the general class of "ev- 
ery educational purpose," which undoubted- 
ly embraces public libraries. The principal 
objection to the gift is, that the donee, the 
Georgia Historical Society, is incapable of 
taking it. But if this were true, as before 
stated, where the charity is definite, the 
court of chancery will provide a trustee, if 
none is named, or if the one named is incom- 
petent to act It seems to us, however, that 
the gift to the Georgia Historical Society is 
not void. One ground of objection is, that 
whilst a general power is given to the so- 
ciety to take and hold goods and lands, it is 
coupled with a proviso that the clear annual 
income of such real and personal estate shall 
not exceed the sum of five thousand dollars; 
whereas the bill states that the income of the 
society was ah*eady between three and four 
thousand dollars at the time of the gift, 
which will increase it seven thousand dollars 
more. This, if the society accepted the 
trust, may have been cause of forfeiting its 
charter; but the gift would none the less be 
vested in It To hold otherwise would be to 
render the society exempt from any inquiry 
on the subject at the suit of the state, for the 
answer would be: "We cannot hold more 
property than our charter allows, and, there- 
fore, we do not" Certain things are ultra 
vires of a corporation; but when it has the 
power to hold property, and is forbidden to 
hold beyond a certain amount, the matter 
being one of degree merely, or of more and 
less, this is not a question of ultra vires, 
but of violation of its charter. A contrary 
rule would involve many absurdities. Sup- 
pose a corporation has no more property 
than its charter allows, but by an enhance- 
ment of values it grows into an excess of 
that allowance, to what particular portion of 
its property does its title become void? Is 
tlie whole affected by the vice? The answer 
plainly is, the title to none of it becomes 
void; but the coi*poration may be amenable 
to the penalty of violating its charter. In- 



dividuals cannot call it in question; its ten- 
ants must continue to pay its rents, and its 
debtors their debts; the state alone has -the 
right to proceed against it The state may 
or may not see fit to do so. It would de- 
pend on the circumstances of the case, the 
greatness of the excess, the causes which led 
to it etc. The state may condone the of- 
fense. The legislature may relieve by en- 
larging its power. In the present case the 
defendants contend that the Georgia Histori- 
cal Society has been relieved by an amend- 
ment to its charter, passed in 1870, by which 
the proviso in question was repealed. The 
complainants insist that this amendment was 
uncons.titutional, because the constitution of 
1868 declares that the general assembly shall 
have no power to grant corporate powers and 
privileges to private companies, except to 
banking and other business companies 
named; but shall prescribe by law the man- 
ner in which such powers shall be exercised 
by the courts. But "corporate powers and 
privileges" are powers and privileges which 
appertain to a corporation as such; its cor- 
porate franchise is not every power that a 
corporation has which is a corporate power. 
The intent of this prohibition undoubtedly 
was to relieve the legislature from applica- 
tions to create private coi-porations of a cer- 
tain class, such as benevolent, religious, lit- 
erary, etc. It did not take away the power 
to make amendments to existing charters, 
nor intend to give that powa: to the courts. 
Suppose there had been a general law of 
mortmain, forbidding all religious corpora- 
tions to hold land, would the constitution 
prevent the legislature from repealing it? 
Yet, by repealing it ^cisting corporations 
would have a new accession of power— not 
of corporate power, but of power to hold 
property. We think the amendment of 1870 
was valid. That a corporation may be a 
trustee, if not prohibited, has been frequent- 
ly held. Vidal v. Girard's Bx'rs, 2 How. [43 
U. S.] 127; Perin v. Carey, 24 How. [65 U. 
S.] 469; McDonogh's Ex'rs v. Murdoch, 15 
How. [56 U. S.] 367; American Colonization 
Soc. V. Gartrell, 23 Ga. 448. It may be a 
qualification that the object of the trust 
should be germane to, or in harmony with, 
•the objects of the corporation. If this is 
true, what more appropriate existing corpo- 
ration in Georgia could have been selected 
as trustee for the proposed library than the 
Georgia Historical Society? The presence 
of the library would greatly promote the ob- 
jects of its incorporation. The charter de- 
clares that it shall be construed benignly and 
favorably for every beneficial purpose there- 
in intended. In our judgment, the gift in 
this case took effect in the society as trustee. 
The other objections to this item, relating 
to the inscription to be placed on the build- 
ing, etc., are not tenable. It is a laudable am- 
bition to wish to transmit one's name to pos- 
terity by deeds of beneficence. The million- 
aire who leaves the world without doing any- 
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thing for the benefit of society, or for the ad- 
vance of science, morality or civilization, 
turns to dust, and is forgotten; but he who 
employs a princely fortune in founding insti- 
tutions for the alleviation of suffering, or the 
elevation of his race, erects a monument 
more noble, and generally more effectual to 
preserve his name, than the pyramids. 
Thousands of the wealthy and the noble, in 
the early days of English civilization are de- 
sei-vedly forgotten; but the founders of col- 
leges in Oxford and Cambridge "wiU be borne 
on the grateful memories of Englishmen as 
long as their empire lasts. Harvard and 
Yale, in our own country, are pertinent ex- 
amples of this truth. 

The seventeenth item of the will gives 
thh'ty thousand dollars to the Presbyterian 
Church of the city of Augusta, to be ap- 
propriated in building a commodious Sunday 
school house and library on a portion of its 
lot. We do not remember that any peculiar 
objections were raised lo_ this bequest. 

The twenty-fii'st item is as follows: "Twen- 
ty-first. All the rest and residue of my es- 
tate, of whatever the same may consist, real, 
personal and mixed, and wherever situated, 
I hereby give, devise and bequeath to my 
executors hereinafter named, and to the sur- 
vivor of them, and to the successors in this 
trust of said survivor, in trust, to use and 
appropriate the proceeds arising from the 
same to the building and erection and en- 
dowment of a hospital for females within 
the city of Savannah, on a permanent basis, 
into which sick and indigent females are to 
be admitted and cared for, in such manner 
and on such terms as may be defijied and pre- 
scribed by the trustees or directi-esses provided 
for in this item or clause in my will. The in- 
come, rents and profits of such portion of the 
residuum of my estate, as may not be ex- 
pended in the building, erection and furnish- 
ing said hospital, shall be annually appro- 
priated to the support and maintenance of 
the same. My desire and request is that a 
thoroughly convenient hospital, of mgdei-ate 
dimensions, suited to the wants of the city 
of Savannah, and capable of enlargement, if 
necessity should require, may be built and 
erected, with no unnecessary display con- 
nected with it. And I do hereby nominate 
as first trustees, managers or directresses of 
said hospital, Mrs. Louisa F. Gilmer, Sarah 
Owens, Mary Elliott (formerly Habersham), 
Susan Mann, Florence Bourquin, Eva West, 
and Eliza Ohisholm, all of Savannah, Geor- 
gia, and do request and Instruct my exec- 
utors to advise and consult with the ladies 
named as to the construction, arrangement 
and furnishing of said hospital. It is fur- 
ther my wish and desire, and I do hereby 
request, that a suitable and proper act of 
incorporation for said hospital shall be ob- 
tained from such tribunal in the state of 
Georgia as may have jurisdiction in the 
premises, to be called and known as the 
'Telfair Hospital for Females,' with the la- 



dies above named, or such of them as may 
consent to serve, and such others as they may 
apply for to be associated with them as the 
first trustees, managers or directresses, under 
said act of incorporation, with power to fill 
any vacancies, that occur in their number. 
And for the purpose of accomplishing the 
objects contemplated in this item or clause 
of my will, I do hereby authorize and em- 
power my executors, or the survivor of them, 
to sell and convey all, or any portion, of the 
real estate, or any intei'est in the same, which 
I may have, or be entitled to, and not given 
or devised in any of the previous items or 
clauses of this my will, using their discre- 
tion as to private or public sales, and to 
whether, and at what time, such sales shall 
be made." This is an important item in 
consequence of the amount supposed to be 
given for the object Indicated therein. It is 
devoted to the building and endowment of a 
hospital for sick and indigent females within 
the city of Savannah. It is objected to for 
uncertainty as to the objects; for uncer- 
tainty as to the time when the hospital is 
to be built, and when the act of incorpora- 
tion is to be obtained; for the impossibility 
of creating such an act under the constitu- 
tion and laws of Georgia, and as being in 
violation of the rule against perpetuities, in 
that it gives the property ultimately to a 
corporation not yet in existence. We do not 
think that any of these objections can pre- 
vail. First. As to want of certainty in its 
objects. Surely, when the testatrix says that 
the -hospital is intended for females within 
the city of Savannah, into which sick and 
indigent females are to be admitted and 
cared for, she has said all that is necessary 
to make it a well-defined charity. It is to 
be a hospital; it is to be for females in Sa- 
vannah; it is to be for sick and indigent 
females. What more could well be said to 
define it? Very few charities are more def- 
inite. As to the uncertainty of the time 
when the hospital is to be built, and when 
the act of incorporation is to be obtained, 
no one who has read the case of Inglis v. 
Trustees of Sailors' Snug Harbor, 3 Pet. [28 
U. S.] 99, or the more recent case of Quid v. 
Washington Hospital, 95 U. S. 303, can have 
any doubt that the gift is good. Even if it 
cannot be carried out in the particular manner 
contemplated by the testatrix, the court can 
and will provide proper trustees to carry it 
out This is fairly within the powers given 
by the Code. But we cannot agree with the 
counsel for the complainants that the state 
of Georgia has, inadvertently or otherwise, 
deprived itself of the power of creating a 
charitable corporation. If the law authoriz- 
ing the courts to gi-ant charters is imperfect 
in this respect, it will, no doubt, be promptly 
amended when the defect is discovered. This 
is no greater or more remote contingency than 
that whieb intervenes in any case where a 
gift of charity contemplates a future act of 
j incorporation by the legislature. The fact 
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that the property is directed to be ultimately 
conveyed to a corporation to t)e created, cre- 
ates no perpetuity. The estate is given im- 
mediately to the executors and trustees, and 
the prosecution of the charity is to be carried 
on by them until the buUding shall be ready 
for delivery, and then handed over with the 
fund to support it to the corporation to be 
created; or, if none shall be created, to 
such trustees as thfi court may appoint This 
creates no perpetuity as has been decided in 
the cases referred to, and many others that 
might be cited. 

The twenty-third item which gives a thou- 
sand dollars to the first Christian church 
erected, or to be erected, in the village of 
TelfairviUe, in Burke county, or to such per- 
sons as may become trustees of the same, 
and a like sum to the Hodgson Institute, • in 
the same village, are of the same character 
precisely, so far as objected to, with the 
bequest in the case of Attorney-General v. 
Bishop of Chester, 1 Brown, Ch. 444, which 
was approved by liord Eldon in Attorney- 
General V. Parsons, 8 Ves. 186. 

In our judgment, the gifts of this will must 
be sustained. We should not have thought 
it necessary to go so much into detail in ex.- 
jimining the objections that have been raised, 
but for the ability and earnestness with 
which the several points were presented. 
The bill must be dismissed with costs. 

[NOTE, This case was reviewed upon ap- 
peal in the supreme court, Mr. Justice Gray de- 
livering the opinion of the court. The conten- 
tion is made that by the twenty-second clause 
of the will all the devises and bequests in the 
will are made to violate the rule against perpe- 
tuities. This contention is founded upon the 
use of the words "take effect," in the twenty- 
second clause. Says the learned justice; "Read- 
ing the twenty-second clause in connection with 
the other parts of the will, and in the light of 
the attending facts, it is quite dear that the 
words 'take effect' are used by the testatrix as 
ssmonymous with or equivalent to the word 
'executed,* with which they are coupled, and 
not as signifying that the devises and bequests 
shall not vest immediately, but only that they 
shall not be paid or carried out until the debt 
contracted by the testatrix for the construction 
of the Hodgson Jlemorial Hall shall have been 
paid out of her estate. Bach devise and be- 
quest is present and immediate in form, intro- 
duced by tiie words, 'I give, devise, and be- 
queath.' The bill shows that the building and 
improvements referred to were, at the time of 
the death of the testatrix, in the course of con- 
struction, and so far advanced that they were 
actually completed within some months after- 
wards, so that the probable cost must have been 
capable of estimation at the time of making the 
will. The twenty-second clause is but a dec- 
laration of what the law would require, — ^that 
the debt of the testatrix for the construction of 
the memorial hall must be first paid out of 
her estate before her devisees and legatees re- 
ceive any benefit therefrom." The objection 
that section 2914 of the Code of Georgia, provid- 
ing that wills containing devises to charitable, 
educational, etc., uses, shall be executed at least 
90 days before the death of the testator, ap- 
plies to this case, is met by the learned justice 
by a number of citations showing that the true 
construction given to the clause by the supreme 
court of Georgia limits its application to cases 
of testators who have wife, child, or descend- 



ants. The opinion considers at length the sub- 
ject of charitable bequests. The particular be- 
quests are to be considered under the operation 
of the Georgia state statutes. Says the learned 
justice in speaking of sections 2468, 3155-3158, 
Code Ga.: "These provisions were evidently en- 
acted to clear up lite doubts created by previ- 
ous conflicting decisions and opinions of the 
supreme court of Georgia. They show, as was 
well observed by Mr. Justice Bradley in the 
circuit court, quoting the opinion above, 'That 
the law of charities is fully adopted in Georgia 
as far as is compatible with a free government 
where no royal prerogative is exercised.' " The 
learned justice then takes up the devises in 
their order. First, that of tenth clause, to the 
trustees of the Presbyterian Church (a corpo- 
ration). He overrules the objection that the 
corporation cannot, under its charter, hold and 
administer the charity. "It is a novel proposi- 
tion, as inconsistent with the rules of law as 
it is with the dictates of religion, that a Chris- 
tian church or religious society cannot receive 
and distribute money to poor churches of its 
own denomination, so as to promote the cause 
of religion in the state in which it is estab- 
lished." The eleventh clause of the will, to the 
Union Society, which was incorporated "for the 
relief of distressed widows, and the schooling 
and maintaining of poor children." The twelfth 
clause, to the widows' Society, having similar 
purposes; and the fourteenth clause, to the 
Georgia Historical Society, are all considered 
and sustained. In the last it was contended 
that, btcause the Historical Society, by its char- 
ter, was limited as to the amount of property 
it might hold, and this bequest, if valid, togeth- 
er with the other property of the society, exceed- 
ed the amount, rendered the bequest void. 
There is, says the learned justice, a conclusive 
answer to this argument. "Restrictions im- 
posed by the charter of a corporation upon the 
amount of property that it may hold cannot be 
taken advantage of collaterally by private per- 
sons, but only in a direct proceeding by the 
state which created it" Of the residuary clause 
of the will, giving to trustees the residue of 
the estate for the purpose of establishing a hos- 
pital, continuing, says the learned justice: 
''That this devise and bequest to establish a 
hospital for sick and indigent females in the 
city of Savannah is suflScientiy definite, and that 
its validity is not impaired by the proviso of the 
will requiring an act of incorporation to be ob- 
tained, is clearly settled." Summing up: "The 
result is that all the devises and bequests con- 
tained in Miss Telfair's will are valid as against 
her heirs at law and next of kin." Decree af- 
firmed. 107 TJ. S. 174, 2 Sup. Gt 338.] 
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Case Wo. 7,466. 

JONES et al. v. The HANOVER. 

THOMPSON et al. v. JONES et al. 

[9 N. Y. Leg. Obs. 232.] 

District Court S. D. New York. 1851. 

Cross Ltbels for Collision at Sea — Inevitable 

AcciDEST— Signal Lights— Fog— Lookout 

— Owners of Cargo as Parties. 

1. By- the settled law of navigation, applica- 
ble to vessels, the one close hauled and the oth- 
er free, sailing during daylight or a dear night, 
the free is bound to get out of the way of the 
close hauled, by taking proper measures of pre- 
caution in time. 

[Cited in The Northern Indiana, Case No. 10.- 
320.] 
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2. During thick- and foggy weather, the law 
exacts from each vessel the greatest care and 
vigilance to avoid collision, which, if observed, 
and a collision, notwithstanding, takes place, 
it is regarded as an inevitable accident. 

3. During thick darkness, mist or fog, the ad- 
miralty courts have noticed various precautions 
as proper to be observed by those navigating 
under these circumstances — such as carrying 
lights, keeping a good look-out, regulating the 
speed, notices by fog-horns, bells, and other 
means, to indicate their respective positions. 

4. No positive law has yet settled that vessels 
generally are bound to carry lights in the night 
when sailing; nor have the American courts of 
admiralty recognized any explicit rule as obliga- 
tory in such cases. 

5. No custom was proved of carrying a per- 
manent light at night, while under sail at sea, 
or in the coasting trade. 

6. The general bearing of testimony indicates 
that vessels are more misled than aided by a sin- 
gle stationary light on another vessel under 
sail. 

7. Under the circumstances of vessels sailing 
during a thick fog, a light should have been 
within reach of the look-out, to have been ex- 
posed, or waved, to give notice to the other ves- 
sel of their position, and the omission was 
blameable, 

8. In the present case, a suit "in rem" being 
pending there was no necessity for a cross suit 
"in personam" until a decision of the previous 
suit. Libel in personam dismissed wi^ costs. 

9. Vessels sailing during a dense fog are 
bound to have on deck all the disposable part of 
their crew, to aid in keeping a look-out. 

10. To have been a want of vigilance on board 
of both vessels to trust the look-out to one man. 

11. Under the circumstances, the master and 
■crew of the vessel lost were, justified in aban- 
doning her, and staying on board the other ves- 
sel; and, therefore, their so doing did not cul- 
pably contribute towards her loss. 

12. Owners of cargo must be made parties to 
the suit before they can avail themselves of the 
operation of the decree. 

[Cited in The Atlas, Case No. 633.] 

[These were cross libels by John H. Jones 
and others, against the schooner Hanover, 
William G. Thompson and others, claimants, 
and by William C. Thompson and others 
against John H. Jones and others.] 

P. B. Cutting, C. B. Moore, and W. Q. 
Morton, for the Amelia. 

D. Lord, Jr., B. F. & W. S. Butler, for the 
Hanover. 

BBTTS, District Judge. These two ac- 
.tions are founded upon a collision at sea, 
between the schooners Amelia and Hanover. 
Each party charges the other with being the 
blameable" cause of the disaster, and claims 
compensation for the damages resulting 
from it. The two vessels came together in 
a thick fog, early in the evening of January 
18, 1850, a few miles south-easterly from 
Hog Island, off the eastern coast of Vir- 
ginia, and about 20 miles from Cape Henry. 
The Amelia left Hampton Koads for New 
York at noon the same day, laden with flour, 
grain, &c. The Hanover was light, on her 
return voyage from New York to Kichmond, 
with passengers, &e. The pleadings in nei- 



ther action state the course of the wind, 
nor the direction either vessel was taking at 
the time of the collision; but it appears 
upon the proofs that the wind was about N, 
N. W., and that the Amelia was steering 
nearly N. E. by N., close hauled, and the 
Hanover heading nearly S. S. W., four or 
five points off the wind, which would bring 
them approximating to the same line, run- 
ning in opposing directions, although It is 
contended by each party that their vessel 
was some points to the windward of the 
other. Had the vessels met in that manner 
in daylight, or a clear night, they were ap- 
proaching each other so directly that the 
familiar law of navigation would apply, and 
the Hanover, as sailing with the wind, would 
have been bound to give way, the obligation 
being imposed on the vessel having the 
wind free of taking proper measures to get 
out of the way of a vessel which is close 
hauled. Story, Bailm. § 611; Ang. Carr. § 
651; Abb. Shipp. 234, margin, and notes. If 
two vessels come together in thick and fog- 
gy weather, when all reasonable precau- 
tions have been taken on board of both, 
the collision is regarded an inevitable acci- 
dent, and neither is liable to the other for 
the consequences. The Itinerant, 2 Wni. 
Rob. Adm. 236. But the law is strict in 
exacting from each the observance of the 
greatest care and vigilance under such cir- 
cumstances, to avoid the danger of colli- 
sions. 

Various particulars have been adverted to 
Toy the courts, as marking the exercise or 
omission of proper prudence in navigating 
in thick darkness, mist or fog. These relate 
to carrying lights, to keeping a sufficient 
lookout, to the speed of movement, and to 
notices attempted to be given by fog-horns, 
bells, or other means tending to Indicate 
the presence and position of the vessel, and 
afford a warning to othei*s approaching. No 
positive law has yet settled that sailing ves- 
sels are bound to carry lights in the night 
time, when under way. The point has been 
frequently before the English court of ad> 
miralty. The Rose, 2 W. Rob. Adm. 1; The 
Iron Duke, Id. 382. The Trinity masters de- 
clared their opinion, that under ordinary 
circumstances, sailing vessels do not show a 
light, and are not required to do so. Id. 
385. But one at anchor, in a track frequent- 
ed by other vessels, is bound at night to 
show an efficient light. The Victoria, 3 W. 
Rob. Adm. 49; Abb. Shipp. 232; Hay v. Le 
Neve [2 Shaw, App. 395]. The American 
courts have repeatedly adverted to the sub- 
ject, without laying down any explicit rule 
to be regarded as obligatory on vessels un- 
der way. The Falcon [Case No. 4,619]. But 
when at anchor in a harbor (Ang. Carr. §§ 
647, 649; The Scioto [Case No. 12,508]; The 
Indiana Di:d. 7,020]; Thain v. The North 
America [Id. 13,853]), or lights are required 
by statute to be exhibited (Bulloch v. Lamar, 
[Id. 2,129]; Waring v. Clark, 5 How. [46 U. 
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S.] 441) the courts are rigid in exacting an 
obsei-vance of the requirements. So, also, 
Tvhen a vessel is discoTered approaching, 
and apparently not ohserving the one she ad- 
vances upon, the latter, on descrying her, if 
in the night, should exhibit or wave a light, 
as a warning to her. The Neptune [Case 
No. 10,120]; The Bay State [Id. 1,148]; The 
Birkenhead, 3 W. Rob. Adm. 75. These 
comprise the points considered in the re- 
ported American cases. I do not, therefore, 
think the law imposed on the Amelia the 
ol^ligation of cari-ying a light on the oc- 
casion, nor is it proved that a custom is 
established in the coasting trade, in which 
she was engaged, for vessels in her situation 
to carry lights. The practice obtains with 
many masters to do so, yet, the methods 
they adopt, according to the evidence, vary 
with the notions of each individual, and a 
habit of hanging or placing a light some- 
where on or above deck, however useful it 
may prove in particular instances, cannot be 
regarded as amounting to a custom which 
sailing vessels must observe, or an usage of 
such notoriety that vessels at sea will regu- 
late themselves in expectation of its being 
done by others. 

The utility of lights on steamers, usually 
high out of water, and which hold a steady 
course, and are not so much encumbered 
with sails, so that they can give the lights 
a conspicuous position, is far different from 
what it may be supposed to be with ships, 
and particularly small vessels, lying low in 
the water, which, from the necessity of veer- 
ing about with the changes of wind, can 
aCEord no certain indication by the light, 
whether their course will interfere with that 
of the other or not.i Accordingly, the ves- 
sel approached can have no sure indication 
of the course of another exhibiting a single 
light until she is near enough to discover 
her hull or sails, nor indeed can it be known 
but that she is at anchor. As the custom is 
notorious to show a light when a vessel is 
at anchor, the general bearing of the testi- 
mony in this court upon the subject for sev- 
eral years has been, that sailing vessels are 
more misled than aided by a single station- 
ary light on another sailing vessel under 
way. A lamp, or brand of fire waved to and 
fro, is a significant signal that the vessels 
are closely approximating, and it is a fault 
to omit giving such signal, when one vessel 
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1 "Marine Affairs— Notice to Mariners. The 
subjoinecl instructions are forwarded, from the 
U. S. Navy Department: That all TJ. S. steam- 
ers will carry the following lights when at sea 
during the night. A white light at the mast- 
head; a green light on the starboard paddle-bos, 
and a red light on the port paddle-bos. It is h^ 
lieved that the general use of these signals would 
prevent many disasters. Notice is given that the 
following steamers are fitted according to the 
above instructions: [The names of forty steam- 
ers on the Atlantic and Pacific Oceans are enu- 
merated in the original instructions.] Wm. 
Skiddy, Navy Constructor, New York, Jan- 
uary, 1851." 



has time to do it, or for the other not to 
heed it when given. 

In the present case, I do not think the tes- 
timony fixes any blame on the Amelia for 
not can-yin^ a light, or shdwa the one on the 
Hanover was any advantage to her. Was 
anything omitted on the Amelia after the 
Hanover's light was descried, profier to be 
done, or anything wrong done, which tended 
to produce the collision? These enquh-ies can 
only be solved by the testimony furnished 
from the Amelia, and the consideration of 
the relative positions of the two vessels, be- 
cause nothing was known of her on the Han- 
over until the instant of collision. Kearney,, 
the man on the weather bow of the Amelia, 
testifies that he was on the look-out He 
saw a light right forward, and a little to the 
windward of the Amelia. He called to the 
mate at the helm to know if he saw it, and 
was answered he did not Then called a sec- 
ond time, and ordered him to port the helm 
as hard up as he could— gave the order quick, 
"Up and hard up." As the vessels were 
striking, he heard an order from the Han- 
over to put up the helm, but could not tell 
wheiner it was given to that vessel or the 
Amelia, Captain Mott was below, and heard 
the call of Kearney and a reply by the mate, 
and went immediately on deck and jmnped 
on the trunk. Then saw a light two or three 
points on the weather beam of the Amelia. 
He ordered the wheel hard up— the mate an- 
swered, it was hard up. He supposed the 
light was set on the jib boom of the Han- 
over; if he had thought it aft, he should have 
ordered his helm down. The light was then 
pretty much on his beam. He did not make 
out the sails of the Hanover, until after he 
saw the light, and then she was about her 
length off, as near as he could judge. He 
heard no hail from the Hanover to his vessel; 
but some one on the Hanover sung out, 
"Which way is she going?" He did not un- 
derstand it addressed to his vessel. Captam 
Lampkin, of the Hanover, testified he was 
keeping the look-out on his vessel, and was 
the first to see the Amelia, then right under 
his lee bow, the jib boom of the Hanover in 
the act of passing in between the fore mast 
and mizzen mast of the Amelia. He could 
not see more than fifty or sixty feet off on ac- 
count of the dense fog; and he called out to 
her to put her helm a-port— that is, up. It is 
to be remai-ked, that the Hanover was a 
large schooner, was light, and high out of wa- 
ter; the Amelia, a small vessel, deeply laden, 
and lying low in the water. At the time the 
two masters discovered the proximity of the 
vessels, it was palpably out of the power of 
either to do anything which would have pre- 
vented the collision. It must have followed 
instantaneously. Nor does it appear to me 
any movement of the Amelia could have 
avoided it after the light of the Hanover 
was descried. No rehance can be placed on 
an estimate of time by witnesses under such 
circumstances; but the acts which followed 
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demonstrate that the vessels were at the mo- 
ment directly upon each other. Kearney 
cried out to the mate, giving notice of the 
light, and then, as quick as he could, called 
again to put his helm hard up. Captain 
ilott heard the cry, an^ sprang on deck. He 
was lymg on the floor of his cabin, and the 
outlet was close by the helm, and when he 
got there the Hanover was only her length 
from him; and Captain Lampkin says he 
also cried out to the Amelia to port her helm. 
It is possible a notice from the Amelia, such 
as to apprize the Hanover of her situation 
when the light was first seen, by Kearney, 
might have enabled the latter vessel to lufE 
out of the way of the Amelia; although no 
great confidence can be placed upon a mere 
conjecture of the kind, for Kearney says, as 
does also Captain Lampkin, of the Hanover, 
that they could not perceive the Amelia obey- 
ed her helm so as to fall off any, and Cap- 
tain Mott only infers she might have fallen 
off two or three points; yet a proper precau- 
tion ought to have placed at hand some 
means on the Amelia, by which an effort to 
warn the Hanover of her position might have 
been made. A lantern might have been kept 
within the ready reach of the look-out, which 
he could have waved on the forward part of 
his vessel, affording some chance for the oth- 
er vessel to see it, and be benefited by it. 
But what would have been far more service- 
able, he should have been prepared to give 
signal by some noise calculated to reach the 
approaching vessel when she was first de- 
scried. These partictilars are the only omis- 
sions chargeable upon the Amelia, and in my 
opinion, upon the evidence, from the thick- 
ness of the fog and the nature of that dark- 
ness, a warning by some appropriate noise 
would have been the only one which could 
have benefited the Amelia. If there was a 
blameable omission in this respect on her 
part, it attaches equally to the Hanover, and 
the owner of the latter vessel cannot charge 
upon the owner of the former the entire loss 
occasioned by a fault in which both partici- 
pated alike. 

There accordingly seems to me no legal 
grounds established upon which the action in 
personam by the owners of the Hanover 
against the owners of the Amelia can be sus- 
tained. At most, the case would only justify 
a division of the damages between the par- 
ties; but as, upon the evidence, the loss fell 
almost exclusively upon the respondents, a 
judgment in this form of action could not be 
rendered in their favor against the libellants, 
for the excess of damages payable to them 
after those sustained by the libellants were 
satisfied, and they would be driven to a cross- 
action for their remedy. There was no neces- 
sity for the suit until a decision was obtained 
upon the action previously instituted against 
the Hanover. On the 16th of February, 1850, 
a libel was filed, and a warrant taken out 
against the Hanover, and she was arrested 
thereon the same day. On the 27th of Febra- 
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ary the libel was filed in personam against the 
owners of the Amelia, so that the suit hi rem 
was already hi prosecution, in which would 
appropriately be adjusted a division of dam- 
ages, if one should be decreed by the court 
because of mutual delinquency, or a fault 
somewhere, inscrutable in its character. As 
the owners of the Hanover fail to establish 
a right to recover against the owners of the 
Amelia, independent of a coimter responsibil- 
ity to the latter, and that liability, if regard- 
ed only as a right of set-off, will greatly 
overbalance the demand of the libellants, the 
libel in personam must be dismissed with 
costs. It may be proper to notice, that an 
act of congress, passed the present session, 
limits the liability of owners of vessels for 
damages by collision to the value of their in- 
terest in the vessel and freight at the time 
the wrong was committed. 9 Stat G35, § 3. 
Under similar provisions of a British statute, 
the court of admiralty in England holds that, 
in case of the total loss of the colliding ves- 
sel in consequence of the collision, no action 
can be maintained against the owners for 
damages. The Seringapatam, 3 W. Rob. 
Adm. 41. This is founded upon an 'alleged 
exposition of the statute by the court of ex- 
chequer, but the case is not quoted. 

Without professing myself satisfied with 
the principle adopted by the English courts, 
I think here the clear equity Is with the res- 
pondents, and the decree must be in their 
favor for costs. The two eases have been 
submitted to the decision of the court upon 
the same proofs and arguments. The deci- 
sion in one case in effect must determine the 
controlling points in the other; yet the suit 
in rem against the Hanover brings more di- 
rectly under consideration all the particulars 
of the occurence, and properly requires a 
more minute examination of the movements 
of the two vessels than has been given in 
the personal action. It is assumed in that 
decision that the two vessels were moving 
in opposite directions on the same line. That 
seems to be the reasonable bearing of the 
evidence taken together, although no posi- 
tive exactness can be attained on this partic- 
ular. The course of the wind, and the cour- 
ses the two vessels were steering, are given 
upon estimates, neither being ascertained by 
the compass. The wind was about N. N. W. 
The Hanover was bearing about S. S. W., 
and the Amelia about N. E. by N., the sails 
of each vessel being kept full, the Amelia 
close hauled about five points on the wind, 
and the Hanover four or five points free. 
The testimony does not enable the court to 
fix these positions with certainty, yet the 
variations of a point or two either way from 
these precise courses, would still leave the 
vessels so directly approaching that, in the 
day time, the Amelia would have the privi- 
lege of holding her course, and the Hanover 
would be bound to give way. Westminister 
Review, Sept 1844, p. 63, 3 Kent, Comm. (6th 
Ed.) 230; Abb. Shipp. 234. It is otherwise 
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-when the wind is equally favorable to each, 
for then both must go off to the right (Ang. 
Garr. § 652; Story, Bailm. § 611), and if it be 
doubtful as to that, or of the precise course 
of the approaching vessel, the one on the lar- 
board tack, particularly in the night, must 
give way in due time (Ang. Carr. § 654), with- 
out regard to the fact that she may be a 
point or two most to the windward (The 
Ti-aveller, 2 W. Rob. Adm. 197; The Ann and 
Mary, Id. 195). The Amelia, in the darloiess 
of the night, and the glimmering of light ap- 
parently directly ahead, was justified in act- 
ing upon the supposition that the vessels 
were so situated in relation to each other 
that it was the duty of both to give way, so 
as to pass to larboard. But she was very 
likely mistaken in the supposition, as from 
the manner the blow was given it is most 
probable the Hanover was, in fact, rather to 
leeward instead of in a right line with, or to 
the windward of, the Amelia. Several cir- 
cumstances tend to prove this. Mrst The 
light which was seen dead ahead was on the 
starboard side of the Hanover, and aft of 
midships. Had the Amelia been to the lee- 
ward, the sails of the Hanover would have 
interfered with, if not intercepted, a direct 
view of the light, or brought it to bear off 
her larboard bow. In the second place, it is 
reasonable to infer that the action of the 
Amelia's helm, when put hard down, had 
some effect upon her, she bemg imder good 
headway, with a strong breeze, and that she 
had, as conjectured by her master, fallen off 
some points by her head, and perhaps suffi- 
ciently to move her out of the track of the 
Hanover, had the latter been, when .descried, 
dead ahead. And, in the third place, the 
blow was given so far aft on the Amelia as 
to indicate that she was then standing more 
at right angles with the direction of the Han- 
over than she would naturally be had the 
latter been directly ahead, and is not readily 
reconcilable with the notion the Amelia was 
to windward. These presumptions, however, 
if well founded, in no degree vary the rela- 
tive rights and duties of the two vessels. 
The movement of the Amelia was in thick 
darkness and at random, to rescue herself 
from a danger Impending instantly over her; 
and whether, in the extremity, she went to 
the right or left, could not be imputed as a 
fault to her. To render her chargeable for 
a wrong movement thus made, there must 
have been some delinquency on her part in 
the circumstances bringing her into that sit- 
uation. Nor, indeed, do these hypotheses 
supply any conclusion very satisfactory to 
the judgment, for any inadvertent bearing up 
of the Hanover when there was no special 
effort to. hold her to a fixed line, or any ac- 
cidental irregularity in her steerage, might 
'fully account for her being in a situation to 
give such a blow as received by the Amelia, 
whether when first described she had been 
running on the same line with her, or a point 
or two to leeward or windward; and it is to 



be remarked, there is no proof that there was 
any particular effort to keep her steady to a 
fixed course by the compass. Both vessels 
were guilty of two marked faults, but neither 
more so than the other. It was the duty of 
both to have had on deck all the disposable 
part of their crews to aid in keeping a watch 
during the continuance of the dense fog. 
This fog had come on suddenly, and it was 
well understood by those familiar with the 
navigation; and climate in that region, that, 
under the listing state of the wind, the ob- 
scurity would be but temporary. In fact, it 
was removed within a few minutes after the 
collision and before the vessels could be sep- 
arated. Admitting that a careful look-out 
was kept by one man on each vessel, it was 
inadequate, and not what the exigencies of 
the case demanded. 

This point is frequently brought up in the 
decisions of the English admiralty, and it 
seems to be insisted on as want of vigilance, 
If not a mark of positive fault, to trust the 
watch, imder such circumstances, to a single 
look-out. In one of the latest cases, it was 
observed by the court, when the master went 
below to examine his chart, leaving a sin- 
gle man on the look-out, that it is no excuse 
to urge that from the intensity of the dark- 
ness, no vigilance, however great, coxdd have 
enabled one vessel to descry the other in 
time to avoid the collision. In proportion to 
the greatness of the necessity, the greater 
ought to have been the care and vigilance 
employed, and if the master found it neces- 
sary to go below, he was bound to have 
called up another of the crew to supply his 
place on deck. The Mellona, 3 W. Rob. Adm. 
7. Similar doctrine is declared in other 
cases. 2 W. Rob. Adm. 201, 206, 234. The 
precaution, ineumbait on both vessels to use 
in such extremity of weather, was alike 
omitted by each, that of giving notice of 
their situation by soimding fog horns, ring- 
ing bells, or employing other signals of like 
efficacy. Dr. Lushington has hi repeated in- 
stances marked this as a duty of the most 
urgent character, with vessels embedded in 
deep fogs, or mist, or thick darkness. The 
Itmerant, 2 W. Rob. Adm. 237; The Virgil, 
Id. 201; The Ebenezer, Id. 206; The Buropa 
(1850) 14 Jur. 627. The practice has been 
likewise recognized in this court, as one de- 
manding the observance of vessels so situat- 
ed. The Bay State [Case No. 1,14S]. Both 
vessels were guilty of a common fault in 
these two particulars, which, if the libellants 
have not shown misconduct and negligence 
on the part of the Hanover in other respects 
conducing to the disaster, will call for the 
decree apportioning the loss between them, 
because one vessel, by her own improvident 
or improper conduct, placing hei^elf in a sit- 
uation to receive damages from another act- 
ing with like improvidence and impropriety, 
but without any culpable purpose, cannot 
impose on the latter the entire loss incurred. 
Story, Bailm. §§ 608, 610. It is different at 
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law, as a party cajinot then, when himself in 
whole or in part the blameable cause of the 
injury he has sustained, claim compensation 
for the injury his own fault has tended to 
produce. Kent v. Elstob, 3 East, 18; 3 Kent, 
Comm. 231, note 6. 

It is charged against the Haooyer, that 
she was running imder too heavy a press of 
sail, and at a dangerous speed, and that at 
the time the two vessels came within sight 
of each other she had no look-out stationed 
forward. The Hanover was in ballast, and 
had her main-sail, foresail, main-top-sail, jib 
and flying-jib all set. She had a beam or 
leading wind, steady at about N. "W. This 
is so stated by Capt Lampkin. Capt. Mott, 
of the Amelia, makes the wind N. N, W. 
She was making 7^ to 8 knots the hour. 
The Amelia had no square sale, but was run- 
ning close hauled with all her sails set, and 
making about 6 knots the hour. The sea was 
pretty rough. The speed of the vessels is of 
course given upon conjecture, but supposing 
the estimates approximate the actual speed, 
the difference is too small between them to 
render the act of maintaining it essentially 
more culpable in one than 'the other. The 
doctrine of reason as well as of the law, in 
regard to vessels running in intense darkness 
is, that those of all descriptions should so 
cheek or restrain their velocity that their 
movements may be reasonably under com- 
mand of their crews, and so that the effect of 
a collision, if one occurs, may be prevented 
becoming fatal to either. The Iron Duke. 2 
"W. Rob. Adm. 377; The Rose, Id. 1; The 
Europa, 14 Jur. 627; The Bay State [supra]; 
The Neptune [Case No. 10,120]. The Virgil 
was condemned in damages and costs for 
running down another vessel because going 
before the wind in a hazy, dark night at the 
rate of eight or nine knots the hour. The 
Trinity masters reported she was faulty in 
not being put under easier sail. 2 W. Rob. 
Adm. 201. In the succeeding case of The 
Ebenezer, the same court, however, held it 
not to be ground for condemnation, that she 
was running in thick weather and a dark 
night with full sail, when no other circum- 
stance of fault was found against her, and 
it might be reasonable precaution against 
vessels following her to keep on all salL Id. 
206. 

I am not disposed to pronounce the Hano- 
ver guilty of any negligence or want of pre- 
caution in this respect, on the occasion, see- 
ing she was as liable to be followed by ves- 
sels on the same course as to meet those go- 
ing in an opposite direction, and that, prob- 
ably, both vessels, with a view to these con- 
siderations, wrare going at nearly an equal 
rate of speed. Nor do I think either vessel 
was bound to come to anchor, although on 
soundings, because both were, in effect on 
the high seas, and it is proved by Capt. Dear- 
born that anchoring at that place, in the 
state of the weather, would be highly haz- 
ardous. Nor does it appear to me that the 



cause turns upon the question of proper or 
improper speed of the vessels at the time, or 
that the extreme darkness imposed more re- 
sponsibility on one than the other. The 
Birkenhead, 3 W. Bob. Adm. 75. It is at- 
tempted to be shown against the Hanover, 
by a critical analysis of the proofs and the 
attendant circumstances, that there was not, 
at the time when she was descried by the 
Amelia, (and the collision became inevitable,) 
any look-out stationed forward upon her. 
Captain Lampkin swears positively to the 
fact that he had himself the station of look- 
out forward, and so placed himself that, as 
far as his vision could extend, he had a view 
off each bow of his vessel, and that he was 
at that post, keeping a careful look-out, twen- 
ty or thirty minutes previous to the collision. 
He did not see the Amelia until the bowsprit 
of the Hanover passed over her side. It is 
argued with great earnestness that he had 
neglected his duty of look-out in going aft 
to examine the soundings of the lead, and 
that the depositions of Waldin, the man at 
the helm, and of Wilson, the one heaving the 
lead, import that the master was about the 
deck elsewhere than forward keeping a look- 
out at the moment the Amelia was descried. 
On a most careful consideration of all that 
evidence, I do not find anything in it in 
contradiction to, or necessarily inconsistent 
with, the statement of Captain Lampkin. 
Nor is he any other way contradicted in 
this respect than by the seeming improba- 
bility, that keeping a careful watch he 
could run upon the Amelia, without seeing 
her until within the length of his bowsprit 
from her- hull. Whether he was capable of 
seeing her or not must depend upon the 
denseness of the mist and fog. It may pre- 
sent a reason for greater caution in examin- 
ing and receiving the representations of 
Captain Lampkin as strictly true, that the 
body of the Hanover was seen from the 
Amelia at a greater distance than that. 
Still, it must be borne in mind, that the 
Hanover was much the larger vessel, stood 
higher out of the water, and presented a 
.broader view of her sails to the Amelia, if 
they approached in a direct line; and, also, 
that the attention of those on board the 
Amelia was fixed upon the point where she 
appeared by the light previously discerned 
in that direction. I cannot, therefore, re- 
gard those circumstances as discrediting the 
testimony of Captain Lampkin, and whilst 1 
pronounce both vessels grossly culpable in 
running in such thick darkness in a route 
known to be a great thoroughfare for coast- 
ers, with only a single look-out stationed 
forward, I must hold the blame incurred by 
them alike, and can see no reason for char- 
ging upon the Hanover the whole responsi- . 
bility for the neglect. It is impossible to as- 
sert, that if both crews had been employed 
in keeping the most vigilant watch, the ap- 
proach of the two vessels could have been 
discovered sooner than they were in fact. 
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Nevertlieless the law imposes on them the 
necessity of using the utmost precaution 
adapted to the nature of the hazard and 
within their ahility to employ. That of 
maintaining a full and attentive look-out is 
always signalized as one most urgent, and 
generally found to be most beneficial, 2 "W- 
Rob. Adm. 201, 206, 234; 3 W. Rob. Adm. 7, 
17; The Falcon [Case No. 4,619]. 

I do not, on a careful view of all the evi- 
dence, regard the collision as an unavoid- 
able accident, in which neither vessel should 
be answerable to the other for the conse- 
quences. 2 Hagg. Adm. 154. On the con- 
trary, I think the case is resolved into one 
of mutual neglect and inattention in these 
vessels, and that the losses they have in- 
curred in consequence, must be apportioned 
between them. This rule of dividing a com- 
mon loss between the parties occasioning it, 
or "judicum rusticum," as sometimes term- 
ed, is peculiar to this class of cases, and ob- 
tains only in maritime courts. Chancellor 
Kent regards it one of equity and expe- 
diency, when both parties are to blame, and 
where the controlling fault cannot be de- 
tected. 3 Kent, Comm. 231. After the col- 
lision had occurred, it was the duty of all on 
board both vessels to do everything within 
their power to rescue each other from the 
calamity, and lessen to the greatest extent 
possible the injurious consequences, and 
neither is responsible to the other for losses 
which might, by reasonable exertions, have 
been avoided or diminished by those sus- 
taining them. It is imputed to the master 
of the Amelia that he abandoned his vessel 
without justifiable cause, and without any 
of the efforts a prudent and resolute man 
would have made to save her. The testi- 
mony of the captain of the Hanover is very 
pointed and strong to that effect. His repre- 
sentations are to be received with great cau- 
tion in this respect, for, whatever may be his 
integrity of character, there must be an in- 
fluence creating the strongest bias on his 
mind, to exhibit his own conduct in a proper 
light, and east on the suffering vessel and 
her crew the burthen of blame, if any, lead- 
ing to the catastrophe. He accordingly 
charges on Captain Mott gross inattention to 
and neglect of his vessel, when proper ef- 
forts, within his means to employ, might 
have saved her. Immediately after the con- 
cussion, Captain Mott and his two men 
jumped on board the Hanover. They step- 
ped back twice to the Amelia whilst the ves- 
sels continued fastened together, remaining 
but a minute or two, and making no effort 
to save their own effects. All they did was 
to attempt to lower their own boat, to have 
it in readiness, and to extricate the vessels 
from each other, first by lowering and then 
immediately hoisting some of the forward 
sails of the Amelia. One of the davits upon 
which her boat hung was carried away by 
the Hanover, thus letting down one end of 
the boat into the water, causing it to fill 
13FED.CAS.— 62 
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immediately, and rendering it useless for the 
service of the crew. Captain Lampkin says 
he directed Captain Mott to anchor his ves- 
sel, and offered his boat for his use, and 
also two of his own crew to go on board the 
Amelia, and two of the men testify they 
offered and were willing to go in her. These 
statements must be received with some al- 
lowance, if not distrust. Captain Mott de- 
nies he had any directions or advice from 
Capt Lampkin to anchor the Amelia, and 
the inquiry will naturally arise, why, if Cap- 
tain Lampkin did not think her seriously in- 
jured, he should require her to be anchored 
more than the Hanover? It would not be a 
very obvious or promising measure to take 
in the predicament of the vessels. The 
wind and sea were high, the night very 
dark, and as yet it was unascertained what 
might be the character and extent of the in- 
jury either vessel had received. Captain 
Dearborn proves that the place was an open 
roadstead and unsafe for the anchorage of 
small vessels. It is scarcely credible, there- 
fore, that while the vessels were thumping 
violently together, and the danger to both 
becoming instantly more imminent, that any 
advice should have been given to bring the 
Amelia to anchor, with a view to her safety. 
The probability is also strongly against any 
offer then being made to lend the boat of 
the Hanover to the Amelia, or to place part 
of her crew on board the latter. Captain 
Lampkin, in answer to enquiries why he did 
not see to having the anchor of the Amelia 
thrown over, if he deemed it so important, 
excuses any personal attention to the mat- 
ter, because his anxiety and exertions were 
all required by his own vessel, as he felt it 
of extreme necessity to clear her imme- 
diately of her then situation. What use, 
besides, for her boat, whilst the two vessels 
remained entangled and beating violently 
together, and why would it be offered the 
Amelia in that situation? The acts on board 
the Hanover show that all the efforts of the 
crew were called forth for her rescue and 
preservation. The main stays or shrouds of 
the Amelia were cut away by the crew of 
the Hanover, and it was manifestly consid- 
ered everything respecting her must be dis- 
regarded or sacrificed to aid in saving the 
Hanover. After the vessels separated, there 
would seem to b6 no object in offering the 
boat of the Hanover, or men from her, be- 
cause the Amelia filled off instantly with 
her sails on the wind, and was out of sight 
in a few minutes. No fact is in evidence to 
show she could have been successfully pur- 
sued and overtaken, had the boat of the 
Hanover been despatched for the purpose, 
nor is it proved that any body on board the 
latter believed it could have been done. If, 
then, an offer, such as is stated, was made, 
all the facts conduce to show it was after 
the vessels had separated, and when no 
serviceable end could be expected to be an- 
swered by it 
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In my opinion, the circumstances well jus- 
tified the master and crew of the Amelia 
abandoning her, and seeliing the preserva- 
tion of their lives in the Hanover. The 
shocl£ of the two vessels in striking had 
knocked the mate of the Amelia overboard, 
and he was drowned. The wound received 
by her was near mid-ship. The slight ex- 
amination made indicated it to be a fatal 
one, both from its place and extent. She 
was a small craft, deeply laden, lying low in 
the water. The Hanover was driving stem 
on her, by force of the wind and sea, and 
each moment perilling her instant destruc- 
tion. When east loose, her main shrouds 
were severed. The night was dark, the sea 
rough, and no port she could hope to make 
with security short of twenty miles dis- 
tance. For the master and two men, or 
even four, to have attempted her navigation 
under these circumstances, would have been 
flagrant rashness, particularly without a 
boat in which they might have a chance for 
their lives. It is not to be inferred or credit- 
ed that the Hanover, until her own condi- 
tion was fully known, would have allowed 
the Amelia to take away her boat, leaving 
no means of escape, if one became neces- 
sary, for her own crew and the twelve pas- 
sengers she had on board. The propriety of 
the course adopted by the captain of the 
Amelia is not to be determined by the as- 
pect of things as now presented to us, nor 
by the impressions of Captain Lampkin at 
the time, but according to the natural lan- 
guage of the circumstances then in view of 
Captain Mott. He was bound to devote 
himself with energy and courage to the 
preservation of his ship, but there was no 
obligation on him to peril his own, and the 
lives of his crew, in an undertaking des- 
perate, or imminently perilous in its char- 
acter, when other means of safety were at 
hand, and he ought not to be controlled in 
his decision, nor its justness be measured, 
by the opinion of those whose interests 
were all on the side of his encounteiing the 
hazard. 

By the testimony of Captain Mott and 
Kearney, who examined the break made in 
the side of the Amelia, as far as the condi- 
tion of things at the moment permitted, 
there was probable reason to believe she 
would sink instantly on being disengaged 
from the Hanover. It is to be accepted on 
the evidence, that she perished from that 
cause, although she was seen under way 
fifteen minutes after she was cut clear from 
the Hanover. She was shortly afterwards 
fallen in with, capsized and mostly under 
water, and soon afterwards was seen strand- 
ed on the coast, near Norfolk; it would, 
therefore, be easy for the claimants, who 
reside there or at Richmond, to prove the 
state of her bottom, and show that no such 
injury had been inflicted there as must nec- 
essarily have caused her destruction. In 
my judgment, the master and crew were 



justified in abandoning her, and her total 
loss must be attributed to the injury re- 
ceived from the collision with the Hanover. 
Many particulars in the extended detail of 
proofs have been urged by counsel with 
much earnestness as tending to discredit 
Captain Mott and Kearney on one side and 
Captain Lampkin on the other. I do not 
discuss those topics, or pronounce any opin- 
ion on the bearing or effect of those par- 
ticulars, because, to my mind, the essential 
facts upon which the decision is rendered 
stand unquestioned before the court. I 
shall, accordingly, order a reference to as- 
certain the total loss sustained by each ves- 
sel, and that there be decreed an equal ap- 
portionment of the whole losses between 
them. The libellants sue as owners of the 
schooner, her equipments and freight, and 
claim recompense for a total loss of those, 
and also claim the right, as bailees of the 
cargo, to recover the value of the cargo in 
behalf of aU persons interested in it who 
shall contribute to the expenses of this suit. 
There are no papers presented on the hear- 
ing to show that the owners of the cargo 
have made themselves parties to this action 
so as to be concluded by its decision. If 
they do not connect themselves properly 
with the cause, so as to have their rights 
determined with it, their interests will not 
be taken into account on the reference be- 
fore the commissioner. Order accordingly. 
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Case K"o. 7,467, 

JONES at al. v. HAYS. 

[4 McLean, 521.] i 

Circuit Court, D. Indiana. May Term, 1849. 

Pleatung — State Laws — Judicial, Notice by 
Federal Courts— Statute of Limita- 
tions— Repltoatiox. 

1. It is unnecessary in a declaration or plea 
to set out the law of any state, as the courts of 
the United States take notice of such laws with- 
out pleading or proof. 

2. The statute of limitation is the law of the 
forum. 

3. The replication is not good which does not 
answer the plea. To a plea of the statute of 
limitations the plaintiff replies that he lived in 
another state. This is not an exception within 
the statute. 

At law- 
Mr. Sullivan, for plaintiffs. 
Mr. Marshall, for defendant 

OPINION OF THE COURT. This action 
is brought against defendant as the indorser 
of a promissory note to the plaintiffs [Jones 
and Hardy], given by William Stewart to the 
defendant, promising to pay Hays, or order, 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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twelve himarea and nineteen dollars, eight 
months after date, which note, before it be- 
came due, the payee indorsed to the plaintiffs 
and one Moses Stewart, since dead. At the 
maturity of the note, demand of payment 
was made and due notice of the non-payment 
given to the defendant The plaintiffs in 
their declaration set out the substance of the 
act of Pennsylvania, where the note was given 
and assigned, showing that it was negotiable. 
In the defense, several pleas were filed, and 
among others, the fifth plea alleged that by 
the sixth section of the act of the general as- 
sembly of Pennsylvania, suit should be 
brought on the promissory note specified, 
within such time as is appointed for com- 
mencing or suing actions upon the case by 
the act of 11th & 12th of Anne, which re- 
quired suit to be brought in six years, and 
that he did not promise within that time. 
The sixth plea set up the same act. To these 
pleas the defendant demurred. It was not 
necessary to set out in the declaration or plea 
the statute of limitations of Pennsylvania. 
This may be necessary in the state courts, 
but the judges of the courts of the United 
States take notice, without pleading or proof 
of the laws of the respective states. The rule 
. is well settled that the statute of limitations 
is the law of the forum; and of course, must 
be the statute of the state where the suit is 
brought 

The fourth plea .stated that the plaintiff and 
one Moses Atwood, in his life time, implead- 
ed the maker of the note, William Stewart, 
by foreign attachment under which the 
sheriff attached twenty-five tons of iron, the 
property of Stewart, when it was agreed 
by the plaintiffs and defendant Stewart, 
that' twenty tons of iron, of the value of 
fourteen hundred dollars," should be receiv- 
ed in full satisfaction of the said debt, in- 
terest and costs, and the same was de- 
livered by said Stewart, and accepted by 
said plaintiffs, and their deceased partner, in 
full satisfaction and discharge of said debt, 
interest and costs, and wa*; so indorsed by 
said sheriff and made a part of his retm-n and 
a part of the record of said cause in the cir- 
cuit court at Madison, in Indiana, and said 
cause was dismissed; which judgment of dis- 
missal and return of said .sheriff and pro- 
ceedings remain of record, etc. To this plea 
the plaintiff replies that the foreign attach- 
ment mentioned in said plea and commenced 
by plaintiffs and said Atwood, against the 
goods and chattels, etc., of the said Stewart, 
was commenced and carried on to its termina- 
tion in Jefferson county circuit court by said 
' defendant, in the name of said plaintiffs, at 
the request of said defendant and for his in- 
denmification as indorser of said note and for 
his benefit, and was commenced and carried 
on by the permission of said plaintiffs at de- 



fendant's request, for the purposes aforesaid, 
and for no other purposes whatever; and this 
they are ready to verify. To this replication 
the defendant "demurs. The replication does 
not answer the plea, and is therefore bad. 
The plea alleges an accord and satisfaction to 
the plaintiffs; which the plaintiffs answer by 
saying the suit was carried on, etc., for the 
ben^t of the defendant Hays, the indorser 
to the plaintiffs, and for his indemnity and for 
no other purpose. The truth of the plea af- 
forded the best possible indemnity of the de- 
fendant as indorser— the payment of the debt 
The demurrer is, therefore, sustained. 

The seventh plea is to the third count in the 
declaration, that the defendant did not within 
^ years next before the commencement of 
this suit, undertake and promise, etc. To this 
plea the plaintiffs reply that the said under- 
takings and promises of said defendant were 
made by the indorsement and delivery to 
said plaintiffs of the said promissory note and 
in the state of Pennsylvania, and that by the 
laws of that state the note was negotiable. 
That demand of payment on the note when 
due was made, protest and notice. To this 
replication the defendant demurred. If the 
note be negotiable in Indiana, the statute of 
limitations does not nm. against it, such pa- 
per being excepted by the statute. But the 
statute could only begin to run against the 
plaintiffs from the time of demand, and no- 
tice. Prior to that the defendant was not lia- 
ble to be eaUed on or prosecuted for the 
amount of the note. As before remarked, the 
statute of Indiana must govern and not the 
statute of Pennsylvania. The replication is 
no answer to the plea of the statute. A resi- 
dence out of the United States is an exception 
in the statute, but not a residence in any other 
state of the Union. The plaintiffs must take 
issue on the plea or set up a new promise. 
The demurrer is sustained. Leave being 
given to amend the pleadings, etc., the par- 
ties put the cause before the jury on the mer- 
its. And it appearing from the statement of 
Mr. Stevens and the memorandum in writing, 
that the iron, on the discontinuance of the 
attachment, Mr. Stevens being of counsel in 
that case, was not received in payment, but 
that it was agreed to be sent to St Louis, to 
a house named by the plaintiffs, and sold, and 
the proceeds applied to the payment of the 
note the iron was so forwarded, but the 
article fell in the market, and the proceeds 
of the sale were less than was anticipated. 

THE OOUBT instructed the jury that the 
house in St Louis, being selected by the plain- 
tiffs, was thereby constituted their agent for 
the sale of the iron, and that a sale being 
made would entitie the defendant to a credit 
on the note. The jury found for the plaintiffs, 
on which verdict judgment was entered. 
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Case Uo. 7,468. 

JOisfES T. HBATON. 

[1 McLean, 317J i 

Circuit Court, D. Indiana. May Term, 1838. 

AVEEMENT OF CiTIZEXSHIP — PLEADI>fG — PROTEST 

OF Bill of Exchange— Certificate op 
Notary as Evidence. 

1. An averment of citizenship in the first 
count is sufiBcient to give jurisdiction to the 
court, although in the other counts, there be no 
such averment. 

2. A plea that the bill of exchange, on which 
the action is founded, was not drawn and ac- 
cepted at the place alleged, constitutes no bar 
to the action, and is bad on demurrer. 

3. The certificate under the seal of the notary 
of demand and protest for nonpayment, when 
the bill becomes due, is evidence. 

At law. 

Fletcher & Butler, for plaintiff. 
Mr. Pettit, for defendant 

OPINION OF THE COURT. This action 
was brought on a bill of exchange drawn and 
accepted in Cincinnati. The defendant plead- 
ed first, non assumpsit, secondly, payment, 
and thirdly, that the bill was not drawn 
and accepted in Cincinnati. The defendant 
also demurred to the second count in the 
declaration, on the ground that it does not 
allege the non-residence of the plaintiff. The 
plaintiff demurred to the third plea, and 
joined in the demurrer of the defendant to 
the second count And the court held that 
the non-residence or citizenship being aver- 
red in the fi.rst count, and referred to in the 
second, is sufficient to give jurisdiction to 
the court, and the demurrer to the secoEid 
count was overruled. And the court sustain- 
ed the demurrer to the third plea, because the 
matter of that plea, if true, constituted no 
bar to the plaintiff's action. Whether the 
bill was drawn and accepted or not in Cin- 
cinnati, cannot defeat the plaintiff's right 
though under some circumstances it may have 
some influence in the remedy, and the amount 
of damages to be recovered. The jury be- 
ing sworn, the plaintiff's eo^msel offered the 
certificate under the seal of the notary to 
show that a demand was made when the 
note became due, and a regular protest en- 
tered for non payment This was objected 
to by defendant's counsel, but it was admit- 
ted by the court as evidence. In the case of 
NiehoUs v. Webb, 8 Wheat. [21 IT. S.] 326, 
the supreme court say, that protests of foreign 
bills of exchange are admissible evidence of 
a demand . upon the drawer, and this rests 
upon the usage of merchants and the uni- 
versal convenience of mankind. And this 
usage being as general in case of inland bills 
of exchange or promissory notes, the reason 
for receiving the certificate under the notarial 
seal, as evidence of demand and protest for 
non payment, is as strong in one case as the 
other. But this was a bill drawn in Cin- 

1 [Reported by Hon. John McLean, Circuit 
Jub>..ct;.J 
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cinnati and payable in this state, which brings 
it within the definition of a foreign bill of 
exchange, as given by the supreme court 
Buckner v. Finley, 2 Pet [27 XJ. S.] 586; 
Chit. Bills (Ed. 1839) 642; 12 Mod. 345; 2 
Ral. 346; 10 Mod. 66; Phil. Ev. (Ed. 1839) 
382, 1052, note 704. Verdict for the plain- 
tiff, and judgment 
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JONES et al. v. HODGES et al. 

[1 Holmes, 37.] i 

Circuit Court, D. Massachusetts. Feb. Term, 
1871. 

Patents — Isjosction to Restrain Infkinge- 
iiEST — When Denied— Novelty — ^Pat- 
entable Invention. 

1. A preliminary injunction will not be grant- 
ed to restrain infringement of letters patent 
where upon the evidence, the court entertains 
strong doubts as to the novelty of the pat- 
ented invention. 

[Cited in Foster v. Crossin, 23 Fed. 400.] 

2. The application of a peculiar process pre- 
viously patented and used for preserving animal 
and vegetable food and other perishable arti- 
cles, the vegetable substances to be preserved 
being taken in a raw or crude state, to the pre- 
serving of green corn, is not a patentable inven- 
tion, although the corn is cut from the cob 
before it is preserved. 

[This was a bill by John W. Jones and 
others against William Hodges and others.] 

On motion for preliminary injunction to 
restrain infringement of letters-patent [Nos. 
34,928, 35,274,2 35,346, and 36,326] granted 
Isaac Winslow, for improvements in pre- 
serving green corn, dated April 8, May 13, 
May 20, Aug. 26, 1862. 

W. H. Clifford, for complainant. 
Chauncey Smith, Avery & Hobbs, and R. 
K. Sewall, for defendants. 

LOWELL, District Judge. Two of the 
counsel in this case being out of the district, 
I will put In writing, very briefly, the views 
which govern my action on this motion for 
preliminary injunction. As much evidence 
has been put in as is brought forward at 
many final hearings; and, excepting that 
the witnesses have not been cross-examined, 
I suppose ther© has been but little left un- 
said. Still, it must be understood that the 
opinion of the court is never finally made up 
until the final hearing. 

The plaintiffs are the owners of four pat- 
ents, all founded on an invention of Isaac 
Winslow, for an improved method of pre- 
serving green corn for the table; an inven- 
tion of undoubted utility in this country, and 
one which has come into very general use. 
This method appears to have become known 
and used before the patent was issued; but 
I think the affidavits tend to show that Wins- 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 

2 [Patent No. 35,274 was reissued April 18, 
1876, No. 7,067.] 
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low was the real and original inventor; al- 
tliougli the somewhat nnusual state of things 
is presented of an invention made more than 
twenty years before it was patented. Under 
these circumstances, it would seem fit that 
the case should be fully investigated; but 
still the preponderance of the evidence seems 
to be strong in favor of the patent. And that 
there has been infringement by the defend- 
ants is not denied. 

The ground on which I feel bound to re- 
fuse the injunction at this time is, that I en- 
tertain strong doubts whether, in view of 
what had been done before, there was any 
scope for a patent to "Winslow, The English 
patent of Durand, enrolled in 1810, No. 3370, 
cited from a printed copy in the public li- 
brary of Boston, is for a method of preserv- 
ing animal food, vegetable food, and other 
perishable articles, and describes the Wins- 
low process exactly, excepting the "venting,"' 
as it is called. Durand is very full in his 
directions for putting the articles into bot- 
tles, or other vessels, sealing the vessels, put- 
ting them into a boiler, filling the boiler with 
water, and boiling it for a longer or shorter 
time, according to the nature of the article 
and other circumstances. He shows that the 
cooking may be done by a steam bath, or by 
hot air, &c. He says that vegetable sub- 
stances should be put into the vessels in a raw 
or crude state. He adds, that the aperture of 
the vessels, or a small portion thereof, may 
be left open until the effect of the heat shall 
have taken place. This is the Winslow pro- 
cess for preserving green corn; and Winslow, 
in one of his patents, says that he is aware 
that vegetables and fruits have been cooked 
in this way. He makes two points of dis- 
tinction, neither of which has been relied on 
in argument: namely, that the object of the 
old process was to exclude all the air, while 
he has discovered that the presence of a little 
air is not injurious; and, secondly, that he 
cooks his corn much longer than usual. 

It is proved and admitted that the Durand 
process was known and practised in this 
country long before Winslow's time, as ap- 
plied to vegetables, such as beans, peas, &c., 
and to fnfits. This being so, and Durand 
having shown that the time of boiling must 
vary according to the nature of the substance 
to be preserved, experiments to find out how 
long to boil green corn could not result in a 
distinct invention. If it could, Durand has 
no patent; because he does not mention a 
single substance by name, and leaves every 
vegetable and, eveiy kind of animal food 
open to a separate patent Nor is the alleged 
fact that a little air may be left In the cans 
important, because it leads to no change of 
process: all the manipulation remains pre- 
cisely the same, and it is merely a discovery 



that the Durand process is more perfect than 
it was known to be. . 

At the ^argument, the principal distinction 
taken, and which was very strongly and ably 
urged, was, that Winslow cuts his corn from 
the cob, and that this is not putting it into 
the cans "in a raw or crude state," but in 
a state one step removed from crude. I do 
not understand the English patent to mean 
by "a'ude" that the vegetables must be in 
the precise state in which they grew, but as 
equivalent to raw, that is, uncooked; and in 
this sense the corn is crude, as much so as 
the peas and beans that are shelled, or the 
vegetables that may be sliced. Winslow took 
no such distinction, for he says that his meth- 
od applies to ears of corn; though he adds, 
that he does not recommend their use. And. 
at the time of his discovery, it could hardly 
be invention to cut the corn from the cob be- 
fore applying to it the Durand process. A 
patent may sometimes be obtained, perhaps, 
for putting an old process to a new use; but 

I recall no case in which one has been up- 
held where the new use has been so closely 
analogous to the old as is shown here. 

It is argued that corn is a cereal rather 
than a vegetable, and chemically different, 
and acted on differently by heat. But 1 
doubt whether green corn for table use has 
any such marked differences. It is cooked 
and eaten like other "vegetable substances,"' 
and not groimd or manufactured like cereals; 
and the very purpose of Durand's invention, 
it seems, is fulfilled in respect to it, by the 
application of his process. 

While, therefore, I think that Winslow was 
an original inventor, upon the evidence as 
it now stands, and was the first, too, to ap- 
ply the process to this article, yet I am un- 
able at present to see that he has made a dis- 
covery in the sense of the patent law. By 
origioal inventor, I mean that he probably 
may- have discovered the process anew, and 
have been informed afterwards of the Du- 
rand process, and required to notice it in his 
patents. 

It may be that he was the first inventor of 
the "venting," for which one of the four pat- 
ents was granted; but as this is a very sub- 
ordinate part of the invention, and as there 
are some considerable doubts about it, I do 
not think I ought to issue this preliminary 
injunction for that only. Motion denied. 

[For other cases" involving' these patents, see 
Jones T. MciMurray, Case No. 7,479; Jones v. 
Merrill, Id. 7,481; Jones v. Sewall, Id. 7,495, 
reversed in 91 II. S. 171; and Jones v. Barker, 

II Fed. 597.] 
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Case No. 7,470. 

JONES V. INSURANCE 00. 

[2 Wall. Jr. 278.] i 

Circuit Court, E. D. Pennsylvania. Nov. 5, 
1852. 

INSURAITCE — Implied Warranty of Seawoethi- 
■ NESS IN Time Policies. 

1. Seaworthiness is not a condition implied 
in regard t^ time policies, except under particu- 
lar circumstances, if it is at all. 

[Cited in Rouse v. Insurance Co., Case No. 

12,089; Pope v. Swiss Lloyd Ins. Co., 4 

Fed. 155.] 
[Cited in Merchants* Ins. Co. v. Morrison, 62 

III. 247; Hoxie v. Pacific Ins. Co., 7 Allen, 

215.] 

2. The court, supposing on a case not before 
it says: It may indeed he true, that in a time 
policy there is a warranty of seaworthiness at the 
commencement of the risk, so far as it lay in 
the power of the assured to effect it. But in such 
case the plea must state such facts as show ei- 
ther that at the time the insurance commenced 
the ship was in her original port of departure, 
and commenced her voyage in an unseaworthy 
condition, and so continued till the time of her 
loss; or, that having come into a distant port in 
a damaged condition before or after the com- 
mencement of the risk, where she might or 
ought to have been repaired, the owner or his 
agents neglected to repair her, and that she 
was lost in consequence. 

The plaintifE in this case declared on pol- 
icies of insurance on the ship Sarah and 
Eliza, dated the 12th day of May, 1851, "lost 
or not lost from the first day of May, 1851, 
at noon, to May the first, 1852, at noon;" 
averring that during the continuance of the 
risk, to wit, about the first day of August, 
1851, and proceeding on her voyage the said 
ship was, by the perils and dangers of tlie 
sea, &e., destroyed and totally lost. A sec- 
ond count aven-ed that during the continu- 
ance "of the risk in said policy mentioned, 
to wit, on or about the first day of July, 
1851, the said ship Sarah and Eliza set sail 
and departed from a certain port, to wit, 
the port of Callao in South America, bound 
to the port of New York, and that the said 
ship so sailing and proceeding on her Voy- 
age afterwards, to wit, on or about the 23d 
day of the same month, and, while on the 
high seas, was, by the perils and dangers 
of the seas, &c., destroyed and wholly lost." 
To this declaration the defendants pleaded 
inter alia: (1) That at the commencement 
of said voyage, the said vessel was unsea- 
worthy, defective and insufficient, &c., and 
so continued to be and still was, at the time 
of the occurrence of the supposed perils and 
loss, &c. (2) That the said vessel was not 
sound and seaworthy at tjie time the risk 
in said policy mentioned attached, to wit, 
on the first day of May, 1851. (3) The said 
vessel was not sound and seaworthy at the 
time she was warranted so to be by the 
said plaintiff, according to the true tenor 
and effect of the said policy and contract of 
insurance. To these pleas the plaintiff dt 
murred, assigning as causes of demurrer, 

1 [Reported by John William Wallace, Esq.] 



that the said pleas tender an immaterial is- 
sue, to wit, upon the seaworthiness and suf- 
ficiency of the vessel for the said voyage at 
the commencement of said voyage, and sub- 
sequently thereto, &c. The question, there- 
fore, raised by these demurrers and argued, 
was, whether there is an implied warranty 
of seaworthiness in time policies, as well as 
in policies on a voyage? 

T. I. Wharton and Henry Wharton, in sup- 
port of demurrer. 
W. Rawle and J. Fallon, contra. 

GRIER, Circuit Justice. Although some of 
the treatises on marine insurance do not, in 
treating this subject, make any distinction 
between voyage and time policies, and many 
dicta of judges may be found, to the same 
effect, while others (see Paddock v. Franklin 
Ins. Co., 11 Pick. 231, and cases there cited) 
express doubt, the precise point does not 
appear to have been decided on full argu- 
ment in a court of exTor till very lately. 
The case of Small v. Gibson, 3 Eng. Law &. 
Eq. 290-299, 14 Jur. 368, and 15 Jur. 325, 
was first argued and decided in the queen's 
bench, in November, 1850, and it was there 
decided, "that there is an implied warranty 
of seaworthiness in time policies, if nothing 
appear in them to the contrary, as well as 
in policies on a voyage." This case was 
removed by writ of error to the exchequer 
chamber, where the judgment of the queen's 
bench was reversed. The opinion of Baron 
Parke, which had the concurrence of the 
whole court, contains a full review of all 
the cases and arguments bearing on the 
subject This decision of a doubtful point 
is of the highest authority, and as I fully 
assent to the reasons on which it is found- 
ed, I consider it conclusive on the general 
question, and shall therefore content my- 
self by referring to that ease, where the ar- 
guments on both sides of the question have 
been exhausted by the counsel and court. 
It is true this case does not decide, that 
there is no warranty of seaworthiness at all 
in a time policy, or that there is not a war- 
ranty that the ship is or shall be seaworthy 
for that voyage, if the ship be then about 
to sail on a voyage; or if she be at sea that 
she was not seaworthy when the voyage 
commenced. It may be trae, also, that there 
is in a time policy a warranty of seawoi-thi- 
ness at the commencement of the risk, so 
far as lay in the power of the assured to 
effect it, so that if the ship had met with 
damage before, and copld have been i*e- 
paired by the exercise of reasonable care 
and pains, and was not, the policy would 
not attach. But in all such cases the plea 
must state such facts and circumstances as 
shall show either that at the time the in- 
surance commenced, the ship was in her 
original port of departure, and commenced 
her voyage in an unseaworthy condition, 
and so continued till the time of her loss— 
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or tliat haTiBg come into a distant port In 
a damaged condition beifore or after the 
commencement of the risk, where she might 
and ought to have been repaired, and the 
OTvner or his agents neglected to make such 
repairs, and the vessel was lost by a cause, 
which may be attributed to' the insufficiency 
of the ship. As neither of these pleas comes 
within the conditions stated, we overrule 
them, and give judgment for plaintiff on the 
demurrers. 

NOTE. Since this opinion was given, we 
have (18 Jur. 1131, December, 1853) the report 
of Small T. Gibson (the case cited as a precedent 
by the court), in the house of lords, to_ which it 
was taken after the judgment mentioned by 
Mr. Justice Grier in the exchequer chamber. 
Nine judges gave able opinions to the house: 
seven being against implying a condition of sea- 
worthiness, and two in favour of it. After the 
opinions were given, Lord St, Leonards and 
Cord Campbell delivered the judgment of the 
house, which affirmed the judgment Of the ex- 
chequer chamber. Both these judges agreed 
very clearly, on the point decided, with the sev- 
en judges. On the point raised by Mr. Jus- 
tice Grier in iiie conclusion of his opinion, 
which was one of the questions put by the 
house of lords to the judges, though not a point 
necessary to be decided in the actual case, there 
appears to have been a difference of opinion be- 
tween Lord St. Leonards and Lord Campbell. 
The former says: "If a ship were to sail on a 
particular voyage, and a time policy were to be 
effected instead ot a policy on the intended voy- 
age, as at present advised, I think that a condi- 
tion would be implied that the ship was sea- 
worthy at the commencement of the voyage." 
Lord Campbell, on the contrary, acting on a 
principle of simplicity and broad distinction, 
says as follows: "I have hesitated more upon 
the questions, whether, when a time policy is 
effected upon an outward bound ship lying in a 
British port where the owner resides, a condi- 
tion of seaworthiness is to be implied. This 
might be an exception to the general rule, that 
in time policies there is no implied warranty of 
seaworthiness; and it is free from some strong 
objection to the condition of seaworthiness, be- 
ing implied where the risk is to commence abroad. 
But in addition to tbe objection that as yet 
there has been no implied condition of seawor- 
thiness in any time policy, and that the general 
rule being against the condition, as it seems to 
me — ^having the most sincere and perfect defer- 
ence for lie opinion of my noble and learned 
friend on tiiis point, in which I do not agree — 
this would be a gratuitous and judge-made ex- 
ception to the rule, and I think it more expe- 
dient that the rule should remain without any 
exception; and, as at present advised, I should 
decide against the implied condition in all cases 
of time policies. There is a broad distinction 
which may always be observed between time 
policies and voyage policies; but when' you 
come to subdivide time policies into cases where 
the ship is in a British port, and where she is 
abroad, and still more, if the residence of the 
ship owner is to be inquired into and regarded, 
there would be a great danger of confusion be- 
ing occasioned by the attempted classification. 
It is most desirable, therefore, that, in commer- 
cial transactions, there should be plain rules 
to go by, without qualification or exceptions. 
Marine insurance has been found most beneficial 
as hitherto regulated, and I am afraid of in- 
juring it by new refinements. I should be glad, 
therefore, if it were understood, according to 
my present impression of the law, that in all 
voyage policies there is, and in no time policies 
framed in tiie usual terms is there, a condition 
of seaworthiness implied. This rule, I believe, 
is adapted to the great bulk of the transactions 



of navigation and commerce; and where any 
case occurs to which it is not adapted, this may 
be easily provided for by express stipulation. 
My observations upon this last point I must of- 
fer witii the greatest deference, after what has 
fallen from my noble and learned friend, for 
whose opinion on all subjects within the whole 
range of the laws of England, I entertain the 
most sincere respect." 



JONES V. INSURANCE CO. OF NORTH 
AMERICA. See Case No. 7,453. 



Case l^o. 7,471. 

JONES V. JOHNS. 
[2 Cranch, G. C. 426.] i 

Circuit Court, District of Columbia. Oct. 

Term, 1823. 

Witness — Refreshing Meitort. 

A witness will be permitted to refresh his 
memory as to the items of an account for work 
and labor by the original entries only, made by 
himself, or by another in his presence; and al- 
though he has no distinct recollection of each 
particular item charged, yet if he has a distinct 
recollection of such work as is charged in the 
account generally, being done, and after having 
refreshed his memory, if he can swear that the 
work was done as charged in such account, his 
testimony will be competent evidence. 

Assumpsit [by Richard Jones] upon a black- 
smith's bill of work done for the defendant's 
plantation, from September, 1816, to August, 
1822, amounting to ?l,349.o6. 

Mr. Marbury, for defendant [L. H. Johns], 
contended that as the witness had no distinct 
recollection of the ijarticular items independ- 
ent of the entries in his handwriting in the 
day-book, his testimony was not competent 
evidence to the jury. 

THE COURT, (nem. con.) after hearing ar- 
gument and authorities, gave the following 
optmon: The witness shall be permitted to 
refresh his memoiT o^^ly from the original 
entries made by himself or another in his 
presence. In addition to this, if he has no 
distinct recollection, independent of such en- 
tries, of each particular item charged, he 
must, at least, have a distinct recollection of 
such work as is charged in the account gen- 
erally, being done by the plaintiff for the de- 
fendant; and if, after having so refreshed 
his memory, he can swear that the work 
was done as charged in such entry, his testi- 
mony will be competent evidence. 
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Case IS^o. 7,47S. 

JONES V. KEMPER. 

[2 Cranch, C. O. 535.] i 

Circuit Court, District of Columbia. .May 5, 
1825. 

Attachment asainst Garnishee — Jm)GMENT — 
Irregularity — Setting Aside at Sub- 
sequent Term. 

1. In an attachment under the Maryland Act 
of 1795, c. 56, if the garnishee be taken and 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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held to special bail under the sixth section of 
that act, no judgment can be rendered against 
him until he has appeared. 

2. The capias against the garnishee must not 
be to answer to, the plaintifE "in a plea of tres- 
pass on the case," &c., but to appear at the 
return of the writ, to make answers to such 
interrogatories, in writing, as he should, by 
rule of court, be required to answer touching 
the property of the defendant in his possession 
or charge at tho time of serving SMch writ of 
attachment, or at any other time; and render 
his body to prison, to pay the condemnation- 
money if judgment should pass against him. 

3. A judgment or condemnation may, for ir- 
regularity, be set aside at a subsequent term. 

Scire facias against the bail of the gar- 
nishee, upon a recognizance of bail taken be- 
fore two justices of the peace. 

CRANOH, Chief Judge (nem. con.), Mr. 
Wallach, for the bail, moved to set aside 
the original judgment against Kemper, the 
garnishee, upon the ground that it was ir- 
regularly obtained; and to quash the exe- 
cution issued thereon. The facts and pro- 
ceedings appear to be as follows: On the 
29th of May, 1819, Richard Jones, the plain- 
tiff, obtained an attachment under Act Md. 
1795, c. 56, against Burnett Moore, returnable 
on the first Monday of June, 1819, which was 
returned, "I^aid in the hands of Reuben 
Kemper." To this attachment Kemper, the 
garnishee, appeared, and in answer to inter- 
rogatories, denied that he had received for 
Burnett Moore any money that was his 
at the time the garnishee received it; and 
that he had no money of Binrnett Moore's in 
his hands. He admits that he received mon- 
ey under a power from Moore, but received 
it to his own use as his own money. These 
interrogatories were answered on the 15th 
and 22d of June, 1819. On the 10th of July 
following the plaintiflC became nonsuit in that 
attachment, and immediately caused another 
to be issued, under the same act, and upon 
the same cause of action, against the same 
defendant, Burnett Moore, containing a clause, 
commanding the marshal to take the body 
of Reuben Kemper, the garnishee, "to answer 
to the said Richard Jones, in a plea of tres- 
pass on the case, &c., according to the act 
of assembly aforesaid," no act of assembly 
having been before mentioned in the wiit of 
attachment. The warrant, however, of the 
justice to the clerk commands him to issue the 
attachment "according to the form of the 
statute in such case made and provided." 
This attachment was returnable on the fourth 
Monday of December, 1819, and returned 
"attached credits in the hands of Reuben 
Kemper, and cepi, 10th July, 1819." On the 
20th of May, 1820, the following recogni- 
zance of bail was filed. 

"No. 44 appearances to December, 1819. 
Richard Jones, plaintiff. Reuben Kemper, 
garnishee of Burnett Moore, defendant. You, 
Joseph Gales and Philip R. Fendall, do joint- 
ly and severally acknowledge yourselves spe- 
cial bail for the .said Reuben Kemper, in an 



action of trespass on the ease brought by 
the said Richard Jones against the said Reu- 
ben Kemper, garnishee, in the circuit court 
of the district of Columbia, held for the coun- 
ty of Washington in the said district; they 
acknowledge themselves to be content, this 
15th day of May; 1820, before R. O. Wight- 
man, Joseph Forrest" 

"To the Honorable the Judges of the Cir- 
cuit Court of the District of Columbia: I, 
Reuben Kemper, hereby authorize and re- 
luest Walter Jones, Esq. attorney-at-law, to 
appear for me in the above suit Reuben 
Kemper." 

It does not appear from the papers that any 
appearance was ever entered for Reuben 
Kemper, the garnishee; but it is stated in the 
scire facias that judgment was rendered 
against him at October term, 1821, whether 
by default or otherwise, does not appear, 
nor whether a ca. sa. was issued against 
Kemper and returned non est The writ of 
scire facias against the bail does not state 
that any judgment was rendered in the action 
in which they became bail. It says that 
they became bail, "in a plea of trespass on 
the case, &c., by the said Richard Jones 
against the said Reuben Kemper, garnishee 
of B. Moore"; "and that the said Richard 
Jones, by the judgment of the said com't, 
recovered against the said Reuben Kemper, 
garnishee of the said B. Moore, as well the 
sum of five hundred and sixty-two dollars 
and eighty-two cents current money, a cer- 
tain debt, as the sum of eleven dollars and 
ninety-three cents, which was adjudged by 
the said court to the said Richard Jones, on 
his assent, for his costs and charges by him 
about his suit in that behalf laid out and 
expended, whereof the said Reuben Kemper, 
garnishee of B. Moore, is convict as it 
appeareth of record." There is no averment 
that this judgment was in the action in which 
they became bail. That was an action of 
trespass on the case; this seems to have been 
an action of debt All the forms of scire 
facias against bail, which I have seen, show 
that the judgment against the principal was 
in the suit in which the bail was taken. 2 
Lil. Ent 379, 380, 386, 387, 395, 403, 406- 
408. 410. 

All the facts stated in this scire facias 
may be true, and yet it will not appear that 
the plaintiff ought to have execution against 
the bail. Therefore, if the first attachment 
has been discontinued, and if that discon- 
tinuance after the appearance and answer of 
the garnishee be not a bar to any further 
proceeding against him by the same plaintiff 
on the same cause of action, if the clause of 
capias ad respondendum in the attachment be 
such as is authorized by the statute of Mary- 
land; if the recognizance of bail be such as 
the statute authorizes; if there be such a 
judgment against Kemper as is set forth in 
the scire facias; if there could be judgment 
by default upon a cepi corpus before an ap- 
pearance; if such an action of trespass on 
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the case by Jones against Kemper as is men- 
tioned In the recognizance, was instituted and 
pending at the time of the recognizance; if 
a ca. sa. against Kemper was duly issued and 
returned non est before the issuing of the 
scire facias; yet I should he of opinion t±iat 
this scire facias ought to he quashed, for we 
cannot award execution upon it. But I am 
strongly inclined to think that the judgment 
against Kemper was irregularly obtained by 
default before appearance upon the cepl cor- 
pus. It certainly would have been irregular, 
if the action had been, as the recognizance 
supposes, an action of trespass on the case 
by Jones against Kemper; and, by analogy, 
1 should suppose it would be equally irregu- 
lar in any ease where a cepi corpus was the 
return. On this ground, therefore, as the bail 
cannot have a writ of error, the judgment, I 
should think, ought to be set aside, and the 
scire facias quashed. I am also inclined to 
thhik that the recognizance of bail is not 
such as the act of Maryland requires. 

The condition of the recognizance ought to 
have been, as I conceive, that Kemper should 
appear at the court, at the return of the 
writ, to make answers to such interrogatories 
in writing, as he should, by rule of court, 
be required to answer, touching the property 
of the defendant in his possession or charge, 
or by him owing at the time of serving such 
writ of attachment, or at any other time; 
and should render his body to prison, or pay 
the condenmation-money, if judgment should 
pass against him. See Act Md. 1795, c. 56, 
§§ 3, 6. 

The recognizance is not taken in the right 
suit. It purports to be taken hi an action 
of trespass on the case, brought by Richard 
Jones against Reuben Kemper. No such ac- 
tion had been commenced; nor did the clause 
of capias in the writ of attachment warrant 
the justices in thus naming the case. That 
clause commands the marshal "to take the 
body of Jleuben Kemper, to answer to the 
said Richard Jones, in a plea of trespass on- 
the case, &c." If this "&c." had been ex- 
tended, it would probably have been in these 
words, "brought by the said Richard Jones 
against the said Burnett Moore," and not, 
as the justices seem to have understood it, 
"brought by the said Richard Jones against 
the said Reuben Kemper." If it should be 
said that this clause of capias was the com- 
mencement of such an action of trespass on 
the case by Jones against Kemper, then it 
ought to -have been followed by a declaration, 
before judgment could have been taken 
against Kemper by default; and upon that 
ground the judgment ought to be set aside. 
Inasmuch, then, as the recognizance is not 
taken in the right suit, and has not the con- 
dition required by the act of Maryland, I 
think the scire facias should be quashed. 

If the clause of capias in the writ of at- 
tachment is to be imderstood as commanding 
the marshal to take Kemper to answer to 
Jones in a plea of trespass on the case brought 



by Jones agatost Kemper, it is a clause not 
warranted by the act of Maryland, which 
does not authorize the plaintifC to maintain 
an action of trespass on the case agahist the 
garnishee; and no such action would lie 
either at common law or upon the custom of 
London. The act of Maryland only author- 
izes a capias to bring in the garnishee to 
answer interrogatories, and to abide the 
judgment of the court; not" to answer the 
plaintiff's origmal cause of action. If the 
clause of capias was not warranted by the 
act of Maryland, the recognizance of bail 
taken upon it, cannot support an execution. 
It is void. If the scire facias had stated that 
judgment had been rendered for the said R. 
Jones, against the said R. Kemper, in the said 
plea of trespass on the case, then these de- 
fendants might have pleaded "no such rec- 
ord," generally. And now, I suppose, they 
might plead (according to the precedent in 2 
LiL Ent. 410), "that no judgment for the said 
R. Jones, against the said R. Kemper (after 
the time of the recognizance aforesaid, ac- 
knowledged, and before the issuing of the 
said writ of sdre facias), in the said action 
in the recognizance aforesaid, mentioned in 
the said court here, ever existed;" and cer- 
tainly no such judgment could be produced, 
for no such action has ever existed. Upon 
the whole, I think the judgment against 
Kemper must be set aside for irregularity, — 
upon the authority of Ault v. Elliot [Case 
No. 655], in this court,— and the writ of 
scire facias quashed. Judgment set aside 
and scire facias quashed. 



Case No. 7,473. 

JONES V. KINNEY et al. 

[5 Ben. 259; i 4 N. B. R. 649.] 

District Court, B. D. New York. June, 1871. 

Bankbdptot — Assignee — Pkepbbbed Crbditoe. 

1. R., being insolvent, made a general assign- 
ment to K., who was not a creditor, with pref- 
erences. He had previously transferred to W. 
& Co., a creditor, a warehouse receipt for cer- 
tain goods, to secure them. They received the 
goods, but afterwards turned them over to K,, 
the assignee, who disposed of them as assignee. 
He paid to W. & Go. certain moneys, as pre- 
ferred creditors, and paid certain other moneys 
under the assignment, without objection from 
any creditor, although all knew of the assign- 
ment. R. being adjudged a bankrupt, and an 
assignee in bankruptcy being appointed, the 
latter brought an action against K. and "W. & 
Co., claiming to recover of the former all the 
property which came into bis hands under the 
assignment, and of the latter the property em- 
braced in the warehouse receipt, or its value. 
Held, that W. & Co. were not liable for the 
property embraced in the warehouse receipt, but 
were liable for lie amount paid by K. to them 
as preferred creditors. 

2. K. was not chargeable with the. value of 
any property, turned over by him in good faith 
to lawful creditors of the bankrupt, and was en- 
titled to be credited with all payments to law- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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ful creditors, made by Mm in accordance with 
the assignment, bnt was liable for all other 
property or its proceeds. 
[Cited in Wehl v. Wald, 3 Fed. 94.] 

In banloTiptcy. 

BENEDICT, District Judge. This action 
is brought by [Charles Jones] the assignee in 
bankruptcy of one William M. Rice, to re- 
cover of the firm of C. C. Wilson & Co., 
Prank Kinney and others, the value of cer- 
tain personal property of Rice, the banknipt, 
whicb has been disposed of by the defend- 
ants. As against the defendants O. C. Wil- 
son & Co., the claim is that, with a knowledge 
of the insolvency of Rice, for the purpose of 
obtaining a preference, tbey received some 
$2,800 worth of goods, which were transfer- 
red to them by a warehouse receipt, for the 
value of which they thereby became liable to 
the plaintiff. As against Frank Kinney, the 
only other defendant who has here interpos- 
ed a defence, the claim is, that, knowing the 
insolvency of Rice, he received, under gen- 
eral assignment to himself, all the remain- 
ing property of the bankrupt, in which as- 
signment the defendants C. C. Wilson & Co. 
and others were made preferred creditors, 
whereby he became liable to the plaintiff for 
the value of all the property so transferred 
to him. 

In regard to the claim against C. G. Wilson 
& Co., I do not think it can be sustained up- 
on the ground taken by the plaintiff, that 
they became possessed of the property de- 
scribed in the warehouse receipt. As I vn- 
dei-stand the evidence, although the properly 
referred to was at one time in their posses- 
sion under the warehouse receipt, it was 
shortly afterwards surrendered by them to 
the general assignee, Kinney, and by him dis- 
posed of as assignee. C. C. Wilson «& Co. are 
not, therefore, liable as transferrees of the 
warehouse receipt, but they are liable for the 
money which they received from Kinney as 
preferred creditors. This amount the evi- 
dence shows to have been ?o50, and for that 
sum the plaintiff is entitled to judgment 
against them. 

In regard to the claim to hold Kinney, the 
general assignee, liable for the value of all 
the property which he originally received un- 
der the assignment, inasmuch as the evidence 
shows that he was not a creditor of the bank- 
rupt, and that before objection made on the 
part of any creditor, although all the cred- 
itors but two were notified of the assign- 
ment, and before any proceedings in bank- 
ruptcy, he had distributed some of the prop- 
erty in specie or in proceeds to the preferred 
creditors, I am of the opinion that he is not 
chargeable with the value of any property 
which shall be shown to have been, in good 
faith, turned over to lawful creditors of 
the bankrupt, and is entitled to be credited 
with the payments to lawful creditors made 
by him in accordance with the terms of the 
assignment; but he is liable for the balance 



which shall appear to be in his hands upon a 
proper accounting with the assignee in banlc- 
ruptey, after deducting such payments. As 
against him, therefore, the decision will be 
for an accounting, and that the judgment be 
entered for the balance found due, after giv- 
ing the credits allowed by this opinion, and 
saving all questions as to his disbursements 
and other expenses until the coming in of the 
master's report, before whom evidence in re- 
spect to the same may be given on either 
sida 



Case No. 7,474. 

JONES et al. v. KNOWLES. 

[1 Cranch, C. C. 523.] 

Circuit Court, District of Columbia. Dec. 
Term, 1808. 

FKAUD— COLLDSIOS— PkOOF — DEPOSITION TaKEN 

usnEB Act of Congress — Certificate op 
Person Taking — ^Requisites. 

1. The court will not permit a party to prove 
other fraudulent transactions of tine other party 
with strangers, and not connected with the 
present case, in order to fortify a charge of 
fraud and collusion in this case. 

2. The magistrate who takes a deposition un- 
der act of congress must certify all the facts 
necessary to make it evidence under the statute. 

Assumpsit on a promissory note for 1,500 
dollars made by the defendant [Henry 
Knowles] to Eber Hale, dated March 19th, 
1805, payable to Eber Hale on the 7th of 
September, 1805, who indorsed the note in 
this form, viz.: "Baltimore, September 7, 
1805. The within note I assign to Jones & 
Passmore for such part of it as will be se- 
curity for them for five hundred and fifty- 
six dollars and eighty-six cents, which Mr. 
Henry Knowles will pay if not paid by me 
in sixty days. Eb. Hale." There were 
counts for goods sold and delivered, and for 
goods sold and delivered to Hale at the re- 
quest of the defendant, and defendant's 
promise to pay. 

P. S. Key, for plaintiffs, offered to exam- 
ine a witness to prove that Hale had, after 
the date of the receipt, viz. in September, 
1805, offered to pass other notes of the de- 
fendant in Alexandria; that the defendant 
did not, before these notes became due, deny 
the notes, when shown to him; but when 
payable, produced receipts in bar, and to 
prove that Hale was in the habit of pur- 
chasing goods with Knowles' notes. This 
testimony was offered as evidence of a fraud- 
ulent collusion between Knowles and Hale 
in the present case. 

But THE COURT (FITZHITGH, Ch-cuit 
Judge, absent) refused to admit it, saying 
that no man could come prepared to meet 
evidence and charges respecting every trans- 
action of his life, without notice. 

Mr. .Tones then offered the deposition of 
Eber Hale, taken under the act of congress 
before the mayor of Hartford. 

Mr. Morsell objected that the witness was 
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interested. He only assigned five hundred 
dollars, part of the notes to the plaintiffs. 
If they can recover the whole they are 
trustees for Hale for the balance. Parol 
evidence cannot be received of P., being 
mayor of Hartford. The mayor does not 
state that he was not of counsel for one of 
the parties; has not certified the reasons 
of taking the deposition and does not state 
the residence of the witness, nor of the 
parties. The mayor was not competent to 
certify a release from the plaintiffs to the 
witness, nor a copy of the release. The orig- 
inal ought to be produced. 

Mr. Jones, contra. Parol evidence is com- 
petent to prove A. B, to* be mayor. If the 
mayor was of counsel for the plaintiffs, 
the defendant must show it It appears by 
his certificate that the witness was in Hart- 
ford, and that appears to be the reason of 
the taking the deposition. 

H^le in the deposition itself states that 
he has no interest in the note. He stands 
indifferent between the parties? If the plain- 
tiffs recover against Knowles, Knowles may 
recover against Hale upon his receipt The 
copy of the release certified by the mayor, 
is sufficient It is competent for the plain- 
tiffs to prove that Hartford is more than 
one hundred miles from Washington, and 
that the witness lives in Hartford, and that 
the defendant lives in Georgeto-wn. 

The original release belongs to the wit- 
ness. It is not in the power of the plaintiffs 
to produce it The witness is not obliged to 
produce it 

The mayor acted judicially, and was com- 
petent to judge whether it was a release, 
and to certify the same. 

THE COURT (PITZHUGH, Oh:cuit Judge, 
absent) were of opinion that the deposition 
was not admissible in evidence, no cause 
being certified by the mayor for taking the 
deposition, nor whether notice was given 
and on the ground of the interest -of the 
witness. 

THE COURT was of opinion that the 
mayor ought to have certified all the facts 
necessary to make the deposition good evi- 
dence under the act of congress. 

The plaintiffs had leave to amend their 
declaration by adding two new counts, on 
payment of all antecedent costs. Juror with- 
drawn. 
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Case No. 7,476. 

JONES V. LEACH et al. 

[1 N. B. R. 595 (Qaarto. 165).] i 

District Court, S. D. Mississippi. 1868. 

Bankruptcy — Eight of Sheriff io Maee Levt 
After Commencement op Proceedings. 
The commencement of proceedings in bank- 
ruptcy transfers to the United States district 

1 [Reprinted by permission.] 



court, the jurisdiction over the bankrupt, his 
estate, and all parties and questions connected 
therewith, and operates as a supersedeas of liie 
process in the hands of the sheriff, and an in- 
junction against all other proceedings than such 
as might thereupon be had under the authority 
of that court, until the question of bankruptcy 
shall have been disposed of. 
[Cited in Re Dey, Case No. 3,870: Re Mal- 
lory. Id. 8,991; Re Carow, Id. 2.426; Re 
Brinkman, Id. 1,884; Thames v. Miller, Id. 
13,860; Re Steadman, Id. 13,330; Phelps 
V. Sellick, Id. 11,079; Re Hufnagel, Id. 6,- 
837; Johnson v. Price, Id. 7,407; Hudson 
V. Schwab, Id. 6,835.] 

[This was a bill by Josiah Jones against 
L. L. Leach, E. V. Early & Co., and Joe 
Eakens, sheriff.] 

Shannon & Gallagher, for complainant 
S. A. D. Steele, for defendants. 

HILL, District Judge. The questions in 
this case arise upon the demurrer of defend- 
ants to the bin of complainant The bili alleges 
that complainant, on the 30th of Mai'ch, 1868, 
filed his petition in this court to be adjudged 
a bankrupt, and that in a short time after- 
wards the defendant, Eakens, sheriff of Laud- 
erdale county, was about to seize the property 
surrendered, for the payment of taxes, and 
the satisfaction of sundry executions then in 
his hands as sheriff, and would proceed to sell 
the same, unless restrained by the injunction 
of the court; that in his opinion the amount 
of taxes claimed were more than he was lia- 
ble to pay, and prays that the sheriff be re- 
strained from interfering with said property, 
and that the estate of complainant be disposed 
of as directed by the bankrupt act [of 1867 
(14 Stat 517)]. The defendants, by their d^- 
mmTer, admit these statements to be true, 
but insist that the taxes due, and the judg- 
ments heretofore rendered, and the executions 
in the hands of the sheriff, constitute a lien 
upon the estate of complainant, and that this 
court has no power to interfere with the 
same. 

Two questions are presented: First Has 
the complainant (there not having been time 
for the appointment of an assignee) the right 
to file this bUl, or interfere on behalf of the 
general creditors? By the act, the bankrupt 
is required to render all needful aid to pre- 
serve and collect the estate for the benefit of 
the creditors. By a general rule adopted by 
this court, the petitioner is made the custodian 
of the property surrendered, tmtil an assignee 
shall have been appointed, and he is held 
amenable to the court for any negligence in 
relation thereto. It is impossible, under the 
rules and orders of this court, that an as- 
signee, other than a provisional one, can be 
appointed in less than about fifteen days after 
the filing of the petition, and frequently a 
much longer time elapses before an appoint- 
ment is made. Creditors may be absent, and 
know nothing of the condition of the property; 
therefore the petitioner is not only authorized, 
but it is his duty to apply for such remedy as 
may be necessary to protect the estate. Be- 
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■ sides, he has an interest in it; he may not ob- 
tain a discharge; in that event the property 
becomes his, subject to such liability as may 
have attached to it 

The next question is, did the sheriff, after 
the commencement of proceedings in bank- 
ruptcy, have a right to seize the property of 
the complainant surrendered, sell it, and ap- 
ply the proceeds to the payment of the taxes 
and executions in his hands? We are not in- 
formed by the bill -whether the judgments 
were enrolled, or not, or whether the execu- 
tions were in the hands of the sheriff before 
the commencement of the proceedings in 
bankruptcy; upon the existence of one or 
other of these facts, a lien on" any property 
for satisfaction would depend; but admitting 
that one or both did exist, the question re- 
mains, whether or not the sheriff had a right 
to make the seizure after the proceedings in 
bankruptcy had commenced. In the case of 
Pennington v. Lowenstein [Case No. 10,938], 
decided at Oxford a short time since, the 
coiut held that, when the levy was made be- 
fore the commencement of bankruptcy pro- 
ceedings, the possession and legal title being 
in the sheriff for the purpose of satisfying 
the process in his hands, he, as trustee, might 
go on and sell the property, unless enjoined 
from so doing. In such cases an injunction 
would not be granted, without a statement 
showing that a sale under such circumstan- 
ces would be injurious to the general cred-* 
itoi's, or to some one having a prior lien. 
When a levy has not been made before bank- 
ruptcy, no title to any specific property passes 
out of the bankrupt; only a genei-al lien re- 
mained, which was liable to be defeated, and 
could only be rendered available by the aid 
of the court. The title to the property is held 
in abeyance by the proceedings in bank- 
ruptcy, and so soon as the assignee is appoint- 
ed, it vests in him from the filing of the pe- 
tition. The title, however, passes to him, sub- 
ject to any lien, or incumbrance, which may 
then be upon it, which lien in such case can 
only be enforced through the agency of the 
bankrupt court 

Section 20 of the bankrupt act provides that 
"when a creditor has a mortgage or pledge 
of real or personal property of the bankrupt 
or a lien thereon for securing the payment of 
a debt owing to him from the bankrupt, he 
shall be admitted as a creditor only for the 
balance of the debt after deducting the value 
of such property, to be ascertained by agree- 
ment between him and the assignee, or by a 
sale thereof, to be made in such manner as the 
court shall direct." This clearly gives the 
court jurisdiction of the subject matter, es- 
pecially when taken in connection with the 
first and tVrenty-fifth sections. The first sec- 
tion confers full and ample powers on this 
court over the bankrupt, his estate, and all 



persons and questions connected therewith, 
providing for the presentation and enforce- 
ment of the rights of all parties as they ex- 
isted at the date of the bankruptcy; the ob- 
ject being to adjust and enforce all their con- 
flicting interests in as summary and as short 
a time as may be. This power is absolutely 
necessary to attain the object of the law, as, 
between the creditors, none can complain so 
long as his interests are protected. The pow- 
er of congress to establish "a uniform system 
of bankruptcy" throughout the United States, 
and, as a necessary consequence, all the juris- 
diction and power to accomplish its object 
and pui-pose, is expressly granted by the con- 
stitution. It is difficult to conceive any mo- 
tive in this court to assume jurisdiction under 
this law which does not belong to it, and is 
not necessary to the proper administration of 
the law, but it would be unfaithful to refuse 
the exercise of constitutional and necessary 
powers merely because it draws with it a 
heavy amount of labor. The bill not showing 
on its face that a lien had attached in favor 
of these judgment creditors when the petition 
was filed, the demuirer would, for this rea- 
son, be overruled; but on the supposition that 
such lien did exist, either by the enrolment 
of the judgment or the executions being in 
the hands of the sheriff, it does not appear 
from the bill that they had been levied at 
the time complainant filed his petition in 
bankruptcy. The commencement of proceed- 
ings in bankruptcy transferred to this coui*t 
the jurisdiction over the bankrupt his estate, 
and all parties and questions connected there- 
with, and operated as a supersedeas of the 
process in the hands of the sheriff, and an 
injunction against all other proceedings than 
such as might thereupon be had under the au- 
thority of this court, until the question of 
bankruptcy shall have been disposed of. 
Such being the case, the demm-rer will be 
overruled, and the defendants allowed fifteen 
days in which to answer. 
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[Cited in Ohanning v. Reilly, Case No. 2,596. 
Nowhere reported; opinion not now accessible.] 
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Case Wo. 7,478. 

JONES V. LOVELL. 

[1 Cranch, O. O. 183.] i 

Circuit Court, District of Columbia. July 

Term, 18(>i. 

EVIDENOE— SUBSOBIBIXO WITNESS. 

The testimony of the subscribing witness niay 
be dispensed with if he is absent from the 
country. 

Assumpsit on promissory note. The note 
was not suffered by the court to go in evi- 
dence to the jury; not being proved by the 
subscribing witness, and the absence of the 
witness not accounted for. The plaintifC 
then offered evidence to prove that the sub- 
scribing witness was a resident of this dis- 
trict some few years ago, and that he went 
off in a clandestine manner, to avoid the 
payment of his debts, and proved by many 
witnesses that they did not know, nor be- 
lieve that he was now residing in the dis- 
trict of Columbia, or within the reach of the 
process of this court, and having proved the 
handwriting of the subscribing witness, and 
of the defendant, THE COURT permitted 
the note to go to the jury. Prince v. Black- 
burn, 2 East, 250, and Cunlifif v. Sefton, Id. 

183. 

The following were the grounds upon 
which THE COURT decided the case: The 
only reason why those cases should not ap- 
ply to this country, is, that here we may is- 
sue a commission to examine witnesses resi- 
dent abroad. But the answer to that ob- 
jection is, 1st That in this case it was not 
known where the subscribing witness re- 
sided; and therefore it was impossible to 
know where to send a commission. 2d. 
That upon such a commission the plaintiff 
could not compel the subscribing witness to 
testify. 3d. That the plaintiff ought not to 
be compelled to send his original securily 
abroad, and run the risk of its loss. 4th. 
That if the defendant wished to avail him- 
self of the evidence of the subscribing wit- 
ness he might summon him or take his de- 
position, 5th. That the rule was a hard 
one, particularly with regard to negotiable 
paper, and the court would not extend it 
beyond the cases already decided. The rea- 
son why the testimony of a subscribing wit- 
ness is required, is because the best evi- 
dence which the circumstances of the case 
admit ought to be produced. And the rea- 
son of that rule is because the not producing 
such evidence, raises a presumption that if 
produced it would make against the party 
who ought to produce it But the circum- 
stances of this case do not admit of the pro- 
duction of the testimony of the subscribing 
witness; and they do suflaciently account 
for its non-production. This destroys the 
presumption arising from the want of -""it 
testimony, and thereby removes the gi^.....id 
upon which the rule was founded. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



(Case No. 7,479) JONES 
Case Wo. 7,479. 

JONES V. McMURRAY. 

[3 Ban. & A. 130; 2 Hughes, 527; 13 O. G. 6; 
Merw. Pat Inv. 156.] i 

Circuit Court D. Maryland. Oct 31, 1877. 
Patents— Original and Reissue— Want of Nov- 
elty. 

1. Where the supreme court declared certain 
patents void, for want of novelty, and they were 
afterwards reissued, and suit wis brought for 
an infringement of the reissu.es, held, that the 
reissues being for the same invention as were 
the original patents, they would be void for 
want of novelty upon the same grounds as the 
original patents. 

[Cited in Mathews v. Flower, 25 Fed. 832.] 

2. If it be admitted that there is something 
new and patentable in the reissues, which wa& 
not in the original, the reissued patents would 
be void because not for the same invention as 
the original patents. 

[In equity, on a motion for an injunction to 
restrain the infringement of a patent-right 
John Winslow Jones, of Portland, Maine, ap- 
plied .to the court for an injunction to re- 
strain Louis McMurray, fruit packer, of 
Baltimore, from making use of certain pat- 
ents for pacMng and preserving green com, 
which, it was contended, had been granted 
to Isaac Winslow and by him assigned to the 
complainant, his nephew. The hearing in 
the case occupied four days in the United 
States circuit court beginning on the 4th and 
ending on the 7th September, 1877. There- 
were about eighteen hundred pages of print- 
ed testimony, which was read or refen-ed to- 
by counsel. Judges Bond and Giles dismiss- 
ed the bill of complaint with costs to the de- 
fendant, thus refushig to grant the mjunction 
asked for. Had the injunction been granted, 
and the circuit court been afterwards sus- 
tained by the United States supreme court, 
Jones could have compelled every packer of 
green com in the United States to pay him a 
royalty on every can of corn packed, or pre- 
vented them from packing com at all. Mc- 
Murray packed 1,600,000 cans of com hi 1877; 
and the proposed royalty would have cost 
him §32,000. Besides his factory in BalUmore, 
he has one at Frederick, Maryland, where- 
he employs 900 hands, and has 1250 acres de- 
voted exclusively to the growing of sugar 
com. An appeal 2 will be taken by the com- 
plainant to the United States supreme court 
from the opinion of the circuit court, of 
which the following is the text:] s 

Benjamin F. Butler, Archibald Stirling, Jr.^ 
David Fowler, and T. C. Mattocks, for com- 
plainant 

E. R. Dickerson, Charles C. Beaman, I. 
Nevitt Steele, Sr., and J. H. Howard, for re- 
spondent 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by Hon. Robert W. 
Hughes, District Judge, and here compiled and 
reprinted by permission. The syllabus and opin- 
ion are from 3 Ban. & A. 130, and the state- 
ment is from 2 Hughes, 527.] 

2 [See note at end of case.] 
s [From 2 Hughes, 527.] 
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Before BOND, Circuit Judge, and GILES, 
District Judge. 

BOND, Circuit Judge. As this cause in- 
volves large pecuniaiy interests, and is also 
of much importance to the public at large, 
the court has very carefully read and con- 
sidered the whole testimony, which was so 
voluminous that counsel could only refer to It 
in their arguments, or but partially read it 

This bill is preferred by complainant to es- 
tablish the validity of four letters patent re- 
lating to Inventions for the camiing and pres- 
ervation of green com. The first patent, No. 
34,928, dated April Sth, 1862, and its reissue. 
No. 7087, dated April 18th, 1876, cover the in- 
vented product, while the second patent, No. 
35,274, dated May 13th, 1862, and its reissue. 
No. 7061, dated April 18th, 1876, relate to the 
process of making the product. 

The supreme court of the United States, in 
the case of Sewall v. Jones, 91 U. S. 171, de- 
termined that the original patents above 
named were void for want of novelty! and 
this court is saved the labor of investigating 
their validity. But the complainant here 
claims that though the original patents were 
declared invalid by the supreme court, he is 
entitled to the relief he asks, because he has 
surrendered patents Nos. 34,928 and 35,274, 
and the commissioner of patents has reis- 
sued the same to him because the originals 
were invalid merely "by reason of a defective 
or insufficient specification" under section 
4916, Rev. St. U. S. He, therefore, so far as 
this part of his case is concerned, relies upon 
the reissued patents, Nos. 7061 and 7067, 
which relate to both the process of canning 
and to the product of the canning process. 

While we are of the opinion that the deci- 
sion of the supreme court in Sewall v. Jones 
is much broader that the complainant ad- 
mits, and that it goes to the whole invention 
there and now claimed by Jones in the pat- 
ents we are here considering, and that it 
determined that both the process and product 
now claimed by Jones was the invention of 
Appert, in France, and Durand, in England, 
more than sixty years ago, and held that 
Jones' patents were void for want of novelty, 
and not merely invalid for want of a proper 
specification and description of Jones' claim, 
nevertheless, since the commissioner of pat- 
ents has reissued the patents to Jones, we 
would give him the benefit of them could we 
discover in what respect they differed essen- 
tially or substantially from the originals, 
which the supreme court has decided were 
not novel. There is no essential difiference, 
however, between the process described in 
patent 35,274 and its reissue. No. 7061. The 
first recites that after some difficulty found 
in preserving the green corn without drying, 
the inventor removed the com from the cob 
and boiled it, but that this process, the com 
being broken by removal from the cob, dis- 
solved the juices and made the com insipid, 
and that, finally, he removed the com from 



the cob, packed the kernels in cans, hermet- 
ically sealing them, and boiled them until the 
com was cooked. The supreme court, in 
Jones and Sewall, say this is not new. 

In his reissued patent the complainant 
states that he takes tender green com and 
scrapes it fi-om the cob so as not to detach 
the inner ends of the kernel, which, with the 
juices and softer parts of the corn, he cooks 
together and then proceeds with the old pro- 
cess of Appeit for cooking and sealing. He 
claims as his invention the process described 
of separating and obtaining the nutritious 
and edible parts of the com and boiling them 
in a liquid composed wholly or mainly of 
their own juices. 

No one ever cut green corn from a cob who 
did not accomplish exactly what this claim 
describes, and no one under the process de- 
scribed in patent 35,274, which required the 
com to be removed firom the cob, could so 
remove it without breaking the kernels, and 
when he proceeded to cook it in a can, as the 
patent required, he would find necessarily 
more or less of the juices with it. The reis- 
sue does not claim that the juices only should 
be used in the cooking. 

The process described in the reissue is sub- 
stantially that of the original patent But if 
we admit there is something new and patent- 
able in the reissued patent which was not in 
the original, the patent is void, because it is 
not for the same invention as the original. It^ 
may be the subject of a new patent but can-* 
not be a reissue of an old one, and that too, 
of an old one which has been adjudged inval- 
id by the supreme court for the want of nov- 
elty. But the fact is that Jones, as far back 
as May, 1862, had applied for and obtained a 
patent No. 35,346, which described the cut- 
ting off the com from the cob in very much 
the same words as he does in the reissued 
patent 70ojl. This patent No. 35,346, Judge 
Clifford held, and rightly, to be substantially 
the same with No. 35,274, now under consid- 
eration. It cannot therefore, be claimed that 
the reissued patent contains anything which 
the original one did not, and the original, 
says the supreme court, is void for the want 
of novelty. 

The two remaining patents which the bill 
alleges the defendants have infringed are 
Nos. 51,379 and 54,170, which describe a 
curved knife for the removal of the com 
fiom the cob. We are of the opinion that 
these two patents are also void for the want of 
novelty. The knife described in the first pat- 
ent is simply a curved knife provided with a 
gauge for the purpose of removing corn from 
a cob. The second patent makes the gauge 
adjustable. This, we think, the defendant 
has shown to be old. The knife differs 
nothing in principle and little in construc- 
tion from the knife known as the "spoke- 
shave," or from the repairing knife of Adam 
Cot (Defendant's Record, 606.) 

But even if we admit the validity of these 
patents we have looked in vain for any 



[13 Fed. Cas. page 991] 



(Case No. 7,481) JONES 



proof that the defendant has infringed them 
by usuig complainant's knife. On the con- 
trary, the complainant's proof (Record, 25, 
42) shows that the defendant used a different 
knife entirely. ; 

For these reasons, and without considering 
other, and, as we think, equally fatal objec- 
tions to the complainant's case, we think the 
complainant's bill should be dismissed with 
costs, and will sign a decree to that effect. 

[The following is the decree: "This cause 
having been submitted for final hearing, and 
the counsel for- the respective pai-ties having 
been heard, and the bill, answer, exhibits, 
and evidence having been read and consider- 
ed, it is this 31st day of October, 1877, ad- 
judged, ordered, and decreed that the bill of 
complaint filed in this cause be and the same 
is hereby dismissed, with costs to the defend- 
ant"] i 

[NOTE. The appeal in this case to the su- 
preme court was dismissed October 9, 1SS3, for 
failure, under the 16th rule, on the part of the 
appellant to prosecute. There was no opinion 
filed. 

[For other cases involving these patents, see 
note* to Jones v. Hodges, Case No. 7,469.] 



JONES (McMURTRIE v.). See Case No. 8,- 
905. i 

JONES (MASON v.). See Oases Nos. 9,239 
and 9,240. 

Case No. 7,480. 

JONES V. -The MASSACHUSETTS. 

[Cited in Bulgin v. The Rainbow, Case No. 
2,116, where it is distinguished from the case 
at bar, and stated to have been dismissed, as, 
iJie contract sued on having been made on land 
and the damage done in port, the cause was one 
for common-law jurisdiction exclusively. The 
suit was on a bill of lading of goods at Havana 
to be delivered at Charleston. The goods were 
delivered, but it was alleged that part of them 
were injured in Charleston Harbor.] 

[Nowhere reported. The original records of 
this, the district court for the diijtriet «if South 
Carolina, prior to 1860, have been lost or de- 
stroyed. The only record preserved of this 
case is a journal entry as follows: "The court 
decreed that ihe plea in bar exhibited in the 
case to the jurisdiction of the court be sustained, 
and that the libel be dismissed."] 



JONES V. The MASSASSOIT. 
9,260. 
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Case ISTo. 7,481. 

JONES et al. v. MERRILL et al. SAME v. 

NOYES et al. SAME v. OS- 

TRANDER et al. 

[8 O. G. 401.] 

Curcuit Court, N. D. New York. 1875. 

Patents— Injunction — Adjudication on Pinal 

Heabing — Pbeservatios of Green Corn 

— Laches— FoTORE Damages. 

1. An adjudication in favor of a patent at 
final hearing, and after full consideration of 

i [From 2 Hughes, 527.] 



elaborate proofs touching the-' validity of the 
patent, must be held controlling upon an appli- 
cation for a prehminary injunction, unless co- 
gent evidence is presented m addition to that 
which was found insufficient upon the final hear- 
ing. 
[Cited in Edison Electric Light Co. v. Elec- 
tric Manuf'g Co., 57 Fed. 619.] 

2. While the fact that the defendant has ob- 
tained a patent for his process is not controlling 
in proceedings for an injunction, it is entitled 
to some weight. 

3. The process covered by the patent of John 
W. Jones, assignee of Isaac "Winslow, May 13, 
1862. for preserving corn in its green state, in- 
volves three distinct features, each of which is 
essential to the result: First, separating the 
kernels from the cob; second, placing them in 
their natural juices in cans; third, sealing the 
cans hermetically, and subjecting them to heat 
by water or steam until tiie kernels are thor- 
oughly cooked. 

4. This patent would not be infringed by a 
process in which the corn, whether on the ear 
or removed therefrom, is thoroughly cooked by 
the direct application of steam before it is can- 
ned. 

5. Where it appeared that the defendants 
subjected their corn to the direct action of 
steam, or otherwise "cooked" it, before can- 
ning it, but heated it again in a steam-bath 
after canning, a preliminary injunction under 
the Winslow patent was denied, although grave 
doubts were entertained as to whether that part 
of tte defendants' process which was adopted 
prior to the canning was anything more than a 
colorable departure from the patented process. 

6. Where defendants claimed to cook their 
com in the ear thoroughly before subjecting it 
to heat in the sealed cans, but the printed label 
on their cans, prepared when they had no inter- 
est to warp die facts, stated that the corn was 
"cut from the cob while fresh, and sealed at 
once, and then prepared by an entirely new 
process," &c.: Held, that in proceedings for an 
injunction the defendants must be concluded by 
the statement they thus published to the world. 

7. Where complainants were chargeable with 
knowledge of defendants' acts, but permitted 
them to continue their manufacture, and, in re- 
sponse to an inquiry as to whether they regard- 
ed defendants' process to be an infringement, 
returned an answer that led defendants to be- 
lieve that they did not, an injunction was re- 
fused. 

8. It is a general principle of equity jurispru- 
dence that the court will not lend its extraor- 
dinary aid, by way of preliminary injunction, to 
any claimant who has encouraged or acquiesced 
in an infringement of his right, or unreasonably 
delayed in prosecuting for its violation. 

9. Compensation for damagts accnicd and 
protection from future damages is all such a 
complainant is entitled to. This provided for 
by a bond. 

[These w^ere bills in equity by John Wins- 
low Jones and others against G-. Lewis Mer- 
rill and Oscar F. Soule, John H. Noyes and 
others, and W. B. Ostrander and others.] 

Motions for preliminary injunctions to re- 
strain alleged infringements of letters pat- 
ent granted to John W. Jones April 8, 1862 
[No. 34,928], and May 13, 1862 [No. 35,274], 
for certain inventions of Isaac Winslow, re- 
lating to a new and useful improvement 
whereby com in its green state is preserved 
in hermetically-sealed eaus. The first of the 
patents was for the product; the second, for 
the process. 
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W. H. BrigM, W. H. Clifford, and E. W. 
Fox, for complainants. 

gmith, Markliam & Smith, for Merrill & 
Soule. 

Tower & Joslyn, for Noyes et al. 

Sedgwick, Kennedy & Tracy, for Ostrander 
et al. 

WALLACE, District Judge. Tlie defenses 
interposed in these actions to the validity 
of the complainants' patents must be re- 
garded as unavailing to the defendants for 
the purposes of this motion, because of the 
decision of the coui-t in the First circuit in 
the case of Jones v. Sewall [Case No. 7,495]. 
It was there adjudicated upon final hear- 
ing, after full consideration, that the de- 
fenses that Isaac Winslow was not the orig- 
inal discoverer of the improvement; that it 
had been patented abroad, and described in 
public works prior to his alleged discovery; 
that it had been in public use or on sale for 
more than two years before his application 
for a patent, and had been abandoned to the 
public use, were not sustained by the proofs. 
That adjudication must be held controlling 
upon an application for a preliminary in- 
junction, unless cogent evidence is presented 
in addition to that which was found insuffi- 
cient upon the final hearing. The new evi- 
dence which has been adduced here as to 
prior use, is far less satisfactory than that 
which was held insufficient there, and the 
additional proof on the subject of prior pub- 
lication is open to the same objections which 
were regarded as fatal there to this branch 
of the defense. 

Upon the final hearing of these eases they 
must be determined each upon its own mer- 
its, and the validity of the patents will be 
an open question; but for present purposes 
the only question for consideration must be 
whether or not the defendants have in- 
fringed. In determining this question it is 
first necessary to ascertain the scope and 
extent of the patents, because the result of 
the controversy may hinge entirely upon the 
conclusion whether the right covers a broad 
claim or a narrow one. It was not neces- 
sary in the case in the First circuit to give 
aceui-ate consideration to this question, be- 
cause the defense stood solely on the valid- 
ity of the patents and conceded infringement 
if they were valid. 

The construction which seems to be the 
reasonable one, according to the liberal in- 
terpretation now accorded to patents, and 
in view of the history of the art of preserv- 
ing fruits and vegetables, is, that the pro- 
cess secured to complainants involves three 
distinct features, each of which is essential 
to the result he has produced. These con- 
sist in the preservation of the com by first 
separating the kernels from the cob; sec- 
ond, placing them in their natural juices in 
cans; and, third, sealing the cans hermet- 
ically and subjecting them to heat by water 
or steam until the kernels are thoroughly 



cooked. Adherence to these three features 
in the process is deemed vital to the result 
which the specifications signify as the great 
advantage and the sine qua non of the dis- 
covery—viz., the preservation of the article 
in its natural juices so that the milk of the 
com will not be evaporated, its flavor ren- 
dered insipid, or its aroma lost. If any one 
of these three features of the process is dis- 
carded in the process of the defendants, 
there is no infringement. Hill v, Thompson, 
Webst. Pat Cas. 229. They cannot escape 
liability, however, by the substitution of a 
feature which is but a colorable departure 
from either of those claimed by the pat- 
entees. 

It seems not to be necessary to discuss 
the argument for the complainants by which 
a bi'oader right is claimed under the patent 
for the product The only product which is 
secured to the patentees is the one derived 
from the process which alone gives vitality 
to the claim. The product patent is not one 
for corn preserved green, but for corn pre- 
served green by the process particularly de- 
scribed. Applying the rules adverted to as 
the test of infringement, it is quite ap- 
parent, so far as the facts now appear, that 
the defendants, Merrill & Soule, do not in- 
fringe by the process they adopt; because 
they discard one of the steps of complain- 
ants' process and substitute one in its place 
which complainants very clearly repudiate 
as fatal to success. While complainants 
place their com in hermetically-sealed cans, 
and cook it by the application of water or 
steam to the cans, in order, as they state, 
that the juices of the com shall be coagu- 
lated without evaporation or dilution, these 
defendants apply steam directly to the com. 
The complainants disclaim this method, on 
the theory that when thus cooked the com 
is insipid and unpalatable. In order to ob- 
viate the escape of the aroma and the evapo- 
ration of the milk and juices of the corn, 
these defendants have invented an apparatus 
which seems to accomplish the desired re- 
sult, for which a patent has been granted 
them. One test of infringement is whether 
or not the process adopted by the alleged 
infringer is a sufficient departure from that 
of the patentee to amoimt to a substantive 
invention sufficient to support a patent as 
for a new thing. Curt. Pat § 321. While 
the fact that they have obtained a patent 
is not controlling, it is entitled to some 
weight. It would seem that their substitute 
is one differing in principle from complain- 
ants. Clearly this is so, if their com is 
thoroughly cooked by the direct application 
of steam before it is canned. The fact that 
after canning their com they heat it again 
in a steam bath, militates somewhat against 
this conclusion. If that part of their process 
which is adopted prior to canning is but a 
colorable device, without practical result, or 
the process is really accomplished by the 
steam bath subsequently applied, they can- 
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not escape liability. But upon the evidence 
now presented they must prevail on this 
question, and as to them an injimetion is 
therefore denied. 

As to the defendants, John H. Noyes and 
othei*s, (who constitute the "Oneida Com- 
munity,") they claim to have used a different 
process from complainants, in that they cook 
their com in an open vessel before canning 
it in a sirup, which they describe. The seri- 
ous difftculty in the way of this defense 
lies in the doubt which the affidavits leave, 
as to whether or not this is anythiag more 
than a colorable departure from complain- 
ants' process. They coolc their corn but a 
short time in the open vessel, and it is far 
from clear whether this part of the process 
has any material effect in the final result. 
It would be unjust, however, to determine 
this question adversely to them upon the 
affidavits used on this motion, and for this 
reason an injunction should be denied. 
Aside from this consideration, complainants, 
as to these defendants, are justly open to 
the imputation of laches. One of the as- 
signors of the complainants visited defend- 
ants' manufactory in 186S, and saw their 
process, which, as then practiced, in the 
most adverse view to defendants, was not 
less an infringement than that now used by 
them. The complainants are chargeable 
with the knowledge of their co-owners of 
these facts, and from the time he became 
owner until the present, they have permitted 
these defendants to continue manufacturing. 
In addition to this, it appears that, in 1873, 
defendants sent a messenger to complainants 
for the express purpose of ascertaining if 
their process was considered by complain- 
ants a violation of the patents, and from in- 
formation then received were evidently led 
to believe that it was not. They were not 
intentionally misled, doubtless, but complain- 
ants should have given them more explicit 
information, if they intended to treat them 
as infringers. These facts should shelter 
them upon this application. 

As to these defendants the injunction is de- 
nied. 

As to the defendants, Loomis, Allen & Co., 
they claim to use a different process from- 
complainants, because they cook their corn 
in the ear thoroughly before subjecting it 
to heat in the sealed cans. But an exhibit 
of one of their cans of com, as offered for 
sale by them, is produced, upon which is a 
printed label, which states: "This com is 
picked when at proper size for table use, 
and cut from the cob while fresh and sealed 
at once, and then prepared by an entirely 
new process," &c. They also claim that 
their com is cooked subsequently in the 
sealed cans, in a "liquid compound," but fail 
to describe this compound. They concede 
that they have contributed to a fund to 
contest the validity of complainants' patents. 
13FED.0AS.— 63 



Affidavits on part of complainants present 
admissions of one of the defendants that the 
cooking of the com before canning it is so 
slight as to produce no effect upon it; where- 
by a strong inference arises that this feature 
is merely an evasive departure from com- 
plainants' process. If their label truthfully 
advertises their process, the conclusion that 
they have infringed is no longer a matter of 
inference, but is clearly proved. It may be 
explained upon the final hearing, but as the 
case now stands they must be concluded by 
it. It is in direct conflict with the process 
which they kow claim to have pursued. It 
was made when they had no interest to warp 
the facts. If untrue, it was a misrepresen- 
tation to their patrons, and until it is ex- 
plained in some manner consistent with good 
faith, they must be held to the statement 
which they published to the world. 

Notwithstanding the strong case made 
against these defendants, they are entitled 
to the benefit of other considerations, which 
render it inequitable to grant an injunction 
against them unconditionally. The complain- 
ants have to a certain extent slept upon 
their rights for many years, during which 
time a large amount of capital has been 
embarked in all parts of the country in the 
business of preserving com by processes 
substantially similar to theirs, in ignorance 
of the right they now assert to the exclusive 
monopoly of, such business. If these rights 
had been promptly asserted, many individu- 
als would have been saved from the jeop- ' 
ardy which now menaces their investments, 
and among them are these defendants. It 
is a general principle of equity jurisprudence 
that the court will not lend its extraordinary 
aid to any claimant who has encouraged or 
acquiesced in an infringement of his right, 
or unreasonably delayed in prosecuting for 
its violation. Compensation for damages ac- 
crued, and protection from future damages, 
is all such a complainant is entitled ta An 
order to secure such remedy will be made in 
this case. 

As to these defendants an injunction is 
granted, unless within thirty days they file 
with the clerk of this court a bond in the 
penalty of $20,000, with sufficient sureties 
conditioned for the payment of such sum, if 
any, as may be decreed in favor of com- 
plainants on the final hearing of the cause, 
to be approved in form and as to sufficiency 
of sureties by the clerk of this court. And 
defendants must file monthly statements, un- 
der oath, with the clerk, of the 'amount of 
their manufacture and sale of preserved 
com during the pendency of this action. 

CFor other cases involving these patents, see 
note to Jones v. Hodges, Case No. 7,469.] 
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Case Wo. 7,483. 

JONES V. MILLER. 

[17 N. B. B. 316; 1 1 N. J. Law J. 113.] 

Circuit Court, D. New Jersey. 1877. 

BANKRDFTCr — TkOVEB BY ASSIGNEE — CHATTEL 
MOUTGAGE, 

Where, before the commencement of the pro- 
ceedings in bankruptcy, the holder of a chattel 
mortgage executed by the bankrupt took posses- 
sion of the mortgaged property and appropriated 
it to his own use, held, that the assignee could 
not maintain an action of trover to recover the 
value of such property. 

[Error to the district court of the United 
States for the district of New Jersey. 

[This "was an action at law by Elias N. 
Miller, assignee of KaufCman «&Houck, against 
David Jones.] 

J. Whitehead and T. N. McCarter, for plain- 
tiff in error. 

C. Boreherling and A. Q. Keasbey, for de- 
fendant in error. 

McKENNAN, Cii-cuit Judge. The plain- 
tiff in error was sued in the court below, in 
trover, by the defendant in error, as assignee 
of Kauffman & Houck, bankrupts, to recover 
.the value of certain goods of the bankrupts, 
alleged to have been wrongfully converted 
to his use. He was the holder of a chattel 
moilgage executed in December, 1871, by 
the bankrupts, upon their personal property, 
consisting chiefly of lager-beer' malt, hops 
and coal. In August, 1874, he took posses- 
sion of this mortgaged property and appro- 
priated it to his own use. Several months 
after this, proceedings in bankruptcy were 
commenced against the mortgagors, which 
resulted in an adjudication against them, and 
an assignment of all their properly, etc., to 
the defendant in error. This action of trover 
was then brought by the assignee, and, at 
the trial, the only evidence of conversion was 
proof of the possession of the mortgaged chat- 
tels taken and appropriated to his own use 
by the defendant in August, 1874. The plain- 
tiff in error thereupon asked the court to in- 
struct the jm*y, "that the assignee could not 
recover in this form of action, for any prop- 
erty which was not in actual existence at the 
time his title accrued." This request the 
court refused, and instructed the jury that, 
"if they believed the mortgage was given 
to hinder, delay and defraud the creditors 
of the mortgagors, it conveyed no title to the 
mortgagee, and that by the express provisions 
of section 5046 of the Revised Statutes of the 
United States, the title and right of posses- 
sion of the mortgaged chattels vested at once 
in the assignee by virtue of the deed of the 
register or district judge, and that an action 
in trover is the usual and proper remedy to 
recover the value of the goods thus wrong- 
fully converted by the defendant to his own 
use." 

1 [Reprinted from 17 N. B. B. 316, by per- 
mission.] 



To entitle a plaintiff to maintain an action 
of trover it is essential that he should be in- 
vested, at the time of the conversion, with a 
complete property, either general or special, 
in the chattels sued for, and with the actual 
possession or a right to the immediate posses- 
sion of them. So well settled is this prin- 
ciple, that Mr. Justice Strong, in Overton v. 
Williston, 7 Casey (31 Pa. St.) 155, says of 
it: "Now, if there be any principle beyond 
dispute, it is that, in an action of trover, the 
plaintiff must have had a right to the posses- 
sion of the goods at the time of the conver- 
sion." And it is equally true that goods 
wrongfully transferred and delivered must 
be regarded as converted as of the date of 
their delivery, and that the mere adverse and 
continued enjoyment of them will not give 
a right of action in trover against the tort 
feasor to third persons afterwards acquiring 
a lawful title to them. Overton v. Williston, 
supra; Garland v. Carlisle, 4 Clark & F. 693. 
At common law, then, it is clear that the 
plaintiff below could not maintain trover, for 
the obvious reason that, at the time of the 
conversion proved he had no title whatever 
to the property converted, so that there could 
be no such invasion of his right of possession 
to it as an action in this form would be ap- 
propriate to redress. 

It is argued, however, that the bankrupt 
law [of 1867 (14 Stat. 517)] so defines the 
interest of the assignee in the property upon 
which the assignment operates, as to render 
an action of trover a proper remedy in a case 
like this, and upon this hypothesis the in- 
struction complained of seemed to be found- 
ed. This is claimed to be the effect of the 
14th section of that act (Rev. St § 5046). 
That section enacts that: "All property con- 
veyed by the bankrupt in fraud of his cred- 
itors; all rights in equity, choses in action, 
patent rights and copyrights, all debts due 
Mm or any person for his use, and all liens 
and securities therefor, and all his rights of 
action for property or estate, real or per- 
sonal, and for any cause of action which he 
had against any person arising from con- 
tract or from the unlawful taking or deten- 
tion, or injury to the property of the bank- 
rupts, and all his rights of redeeming such 
property or estate; together with the like 
right, title, power, and authority to sell, man- 
age, dispose of, sue for, recover or defend the 
same, as the bankrupt might have had if no 
assignment had been made, shall, in virtue 
of the adjudication of bankruptcy and the 
appointment of his assignee, but subject to 
the exceptions stated in the preceding sec- 
tion, be at once vested in such assignee." 
■ This section invests the assignee with a 
double character. All the property of the 
bankrupt, in possession or in action, and all 
property fraudulently conveyed by him, are 
vested in the assignee; and -for either of these 
classes of property he may maintain a suit in 
his own name. As the successor of the bank- 
rupt, he has all the bankrupt's rights per- 
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taining to the property wMcli belonged to 
him at the date of the bankruptcy -proceed- 
ings; as the representative of the creditofs 
he has all their rights, which the bankrupt 
could not assert, -touching any property of 
which the bankrupt has fraudulently dis- 
possessed himself. Whatever title i±ie bank- 
rupt had, or his creditors might acquire, to 
any species of property which ought to be ap- 
plied to the payment of the bankrupt's debts, 
the assignee is invested with. This is the 
whole scope and purport of the section. But 
it does not provide any special remedy or in- 
dicate any method by which the rights of prop- 
erty vested in him may be enforced. By neces- 
sary implication, he may employ any remedy, 
-within the whole range of legal or equitable 
procedure, which may be appropriately in- 
voked to give effect to such rights; but he is 
not authorized to adopt an incongruous one. 
Unless, therefore, the form of action resorted 
to is, in its general nature, adapted to the 
plaintiff's complaint, its exceptional employ- 
ment is not warranted by the statute. Now 
it is plain that, at common law, the assignee 
could not maintain this action in virtue of 
any right derived from the bankrupts, be- 
cause they had voluntarily transferred their 
property in the mortgaged chattels, and had 
conclusively assented to the conversion of 
them. Nor could he, as the representative of 
creditors, because his own right of possession 
accrued only at the date of the bankruptcj' 
proceedings, and a creditor could not ac- 
quire any title to the mortgaged chattels, by 
means of which their value could be recover- 
ed in an action of trover, resting upon a con- 
version before he had acquired legal owner- 
ship of them. In neither of the rights, then, 
with which the assignee was invested, and 
in no aspect of the case, as it was presented 
in the evidence, could he recover, in this form 
of action, and the defendant below was en- 
titled to an instruction to the jury to that ef- 
fect. The judgment is reversed, and a new 
trial awarded. 
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JONES V, NEALB et al. 

[1 Hughes, 268; i 2 Mart. (N. 0.) 81.] 

Circuit Court, D. North Carolina. 1796. 

Evidence— Deposition de Bene Esse— When 
Admitted. 

Where a deposition was taken de bene esse 
mider the 30th section of the judiciary act of 

1 [Reprinted in 1 Hughes, 268, from Francis 
Savier Martin's Notes' of North Carolina Deci- 
sions, 81, and here republished by permission.] 



1789 p. Stat. 88], of a witness who resided at a 
distance greater than a hundred miles from the 
place of trial, but within the process of the 
court, and the witness was in good health at 
the time of trial, and had been duly subpoenaed 
to appear at the trial, and had failed to appear, 
but the deposition had not been delivered into 
court by the magistrate who took it, nor sealed 
and directed to the court as required by the stat- 
ute, held, that it could not be read- 
Debt on bond [against Neale & Blount]. 
To prove the execution of the bond, the 
plaintiff's counsel offered a deposition of the 
subscribing witness, who resided at New- 
bern, about one hundred and thirty miles 
from Raleigh. It appears that the witness 
had been subpoenaed by the plaintiff, but 
did not attend, and that he was at home in 
good health. The deposition was offered, as 
one taken In pursuance of the thirtieth sec- 
tion of the acts of congress, entitled "An act 
to establish the judicial courts of the Unit- 
ed States," approved 24th December, 1789, 
which provides for the taking depositions de 
bene esse in certain cases, one of which is, 
where the witness shall live at a greater 
distance from the place of trial than one 
hundred miles. Two objections were made 
by defendants' counsel to the reading this 
deposition: 1. That it was taken de bene, 
esse only, and therefore could not be read 
unless the party offering it first proved that 
the personal attendance of the witness could 
not be obtained. But here it appeared that, 
he was within reach of the process of the 
court, and in sufficient health to attend., , 
2, That the certificate of the magistrate , 
who took the deposition did not set forth-, 
the reasons of taking it, which is made nee- ^ 
essary by the act of congress. To the first. . 
objection it was answered by the plaintiff's,- 
counsel that the manifest intention of the 
act is, that those circiunstances which au- 
thorize the taking of a deposition de bene 
esse should, if -they exist at the time of 
trial, entitle it to be heard. That the res- 
idence of the witness at a greater distance 
from the place of trial than one hundred 
miles is by the act placed on the same foot- 
rug with his age, infirmity, going to sea, 
etc., and is equally a good cause for taking 
his deposition de bene esse. But the age or 
infirmity of a witness would without doubt 
excuse his non-attendance, and entitle his 
deposition to be read, and there is good 
ground to infer the same of his residence 
at a greater distance from the place of trial 
than one hundred miles. This construction 
is greatly corroborated by that clause of the 
act which defines the evidence admissible 
on appeals, but if a contrary construction 
should prevail, it appeared that the plaintiff 
had caused the witness to be subpoenaed, 
which was all that could be required to 
enforce his attendance, and if that proved 
ineffectual, the deposition ought to be read. 
To the second objection, that the act of 
congress requires the magistrate taking the 
deposition to certify the reasons" of taking 
it, in order to save the party at whose ia- ^ 
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stance it Is taken the trouble and expense 
of bringing -witnesses from a great distance 
to prove tlie age, infirmity, etc., of the wit- 
ness examined, but it left the party at 
liberty to incur this trouble and expense if 
he thought proper, as in talking depositions 
Tinder commissions issued from the state 
courts of this state, the party at whose in- 
stance the deposition is talcen may procure 
the commissioner to certify that notice of 
the time and place of caption was given 
to the adverse party, and such certificate 
is received by the court as conclusive evi- 
dence as to that point, but if the commis- 
sioner fail to certify, the party must estab- 
lish the fact. 

Badger & Taylor, for plaintiff. 
Mr. Woods, for defendants. 

Before PATBKSON, Circuit Justice, and 
SITGREAVES, District Judge. 

It appears to be the true construction of 
the act of congress that those circumstances 
which will warrant the tajdng of a deposi- 
tion de bene esse should, if they exist at the 
time of trial, authorize the reading of it. 
But as this act is made in derogation of the 
common law, it must be strictly construed 
and literally observed. To fail in one lota 
of the ceremonies prescribed by it is to fail 
in the whole. The act requires that the 
deposition shall be retained by the magis- 
trate taking it until he delivers the same 
with his own hands into the court for which 
it is taken, or [shall, together with the rea- 
sons of its being taken, and of notice, etc.] 2 
be by him sealed up and directed to such 
court. This part of the act has not been 
observed, therefore the deposition cannot be 
read. 
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JONES et al. v. NEWSOM et al. 
[7 Biss. 321.] 1 
Circuit Court, D. Indiana. Dec, 1876. 
Partsership Assets. 
The assets of a firm in the possession of one 
of the partners are held in trust for the credit- 
ors of such firm, and if the partner in possession 
of them is afterwards adjudged bankrupt they 
are not assets in the hands of his assignee, and 
if he obtain possession of them he must account 
to the creditors of the firm for the proceeds. 

Jones and William McEwen were partners 
in a banking "business at Columbus, from 
January, 1865, to March 1, 1870. On the 
latter day Jones withdrew, leaving McEwen 
in possession, but without any formal disso- 
lution. Shortly afterwards McEwen joined 
■with him his sons, Gideon and Archibald, in 
the same business and continued it, using 
the same books that had been used by Mc- 
Ewen & Jones, until September, 1871, when 

2 [From 2 Mart (N. C.) 81.] 
1 [Reported by Josiah H. BisseH, Esq., and 
here reprinted by permission.] 
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the three McEwens were adjudged bank- 
rupts. [Case No. 8,783.] The assignees in 
taking possession of the property and effects 
of the McEwens found among them certain 
cBoses in action and other •personal property 
known to have been the property of Mc- 
Ewen & Jones at the time Jones withdrew. 
The firm of McEwen & Jones was insolvent. 
Jones demanded of the assignees that they 
should apply this property to the payment of 
the debts of McEwen & Jones, which they 
declined to do, but agreed with him to keep 
a separate account of all the effects of Mc- 
Ewen & Jones and hold them subject to the 
order of this court. This they have done, 
and in this cause they appear merely as 
stakeholders. The bill is filed by Jones and 
the creditors of McEwen & Jones, to compel 
the application of the funds of McEwen & 
Jones, in the hands of McEwen & Sons, to 
the payment of the debts of McEwen & 
Jones. Certain individual creditors of Wil- 
liam McEwen, who were permitted to inter- 
vene, answer, and deny the title of McEwen 
& Jones and of their creditors, and insist 
that the title, after the dissolution of that 
firm and the bankruptcy of William Mc- 
Ewen, and the possession of the assighees 
under their deed of assignment, was in the 
assignees, as their trustees, and that no dis- 
tribution of the fund can be made to the 
creditors of McEwen & Jones; or, if any, 
that It can at most only be rateably with 
them as creditors of William McEwen. Up- 
on this state of facts the master reported a 
finding for the complainants. The individ- 
ual creditors of William McEwen file excep- 
tions to the report. 

Baker, Hord & Hendricks and Herod & 
Winter, for complainants. 

H. W. Harrington and McDonald & Butler, 
for intervening creditors. 



GRESHAM, District Judge. William Mc- 
Ewen took tiie assets in question, clothed 
with a trust. In equity they belonged to 
the creditors of McEwen & Jones. William 
McEwen was the trustee of these creditors, 
and upon a proper application a court of 
equity would have compelled him to ac- 
count to them for the trust property. The 
individual creditors of a surviving partner 
who has possession of the firm assets have 
no claim on those assets as against the firm 
creditors. 

The fact that the creditors of McEwen & 
Jones failed to assert their right to these 
assets from the time of the virtual dissolu- 
tion of that firm in March, 1870, until the 
bankruptcy of McEwen & Sons in Septem- 
ber, 1871, cannot be said to amount to laches 
on their part. There is nothing in the evi- 
dence showing that McEwen & Sons ever 
paid a cent for these assets or claimed any 
title to them. 

The adjudication of bankruptcy against 
William McEwen & Sons operated upon the 
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firm and the individual members of it, and 
transferred into the hands of the law their 
individual and partnership assets to be dis- 
tributed to their individual and partnership 
creditors. Jones was not a party to that 
adjudication. As already stated, the assets 
of McEwen & Jones passed into the hands 
of MeEwen, charged with the payment of 
the debts of that firm. A portion of those 
assets reached the liauds of McEwen's as- 
signees in banljruptcy. That portion is per- 
fectly identified, and the assignees have 
kept a distinct account of it. 

The assignees of William McEwen or of 
aicEwen & Sons acquired no title under the 
deed of assignment to the assets which thus 
found their way into their possession. Am- 
sinck V. Bean, 22 Wall. [89 U. S.] 395; Hol- 
land V. Fuller, 13 Ind. 195. Part of the 
debts of McEwen & Jones are still unpaid, 
and those unpaid creditors, or Jones as sur- 
viving partner, in their behalf, have a right 
to the assets in controversy. Exceptions 
overruled. 
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JONES V. NOYES. See Case No. 7,481. 
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JONES V. OCEANIC STEAM NAV. CO. 

[11 Blatchf; 406.] i 

Circm't Court, S. D. New York. Dee. 12, 1873. 

Removal, op Cadses — Foreign Corporation — 
Practice— Terms of Court—Dee'ence. 

1. Under the provisions of the 2d section of 
the act of July 27, 1868 (15 Stat. 227), a suit 
commenced in a state court against a corpora-' 
tion created under the laws of Great Britain 
cannot be removed by it into this court. 

2. The terms of this court, appointed to be 
held by section 1 of the act of February 7, 1873 
{17 Stat. 422), being terms exclusively for the 
trial and disposal of criminal cases and_ mat- 
ters, are not sessions of this court, within the 
meaning of an act requiring copies of proceed- 
ings in a suit to be entered in this court on the 
first day of its session, in order to perfect the re- 
moval of such suit into this court. 

[Cited in Bright v. Milwaukee & St. P. R. 
Co., Case No. 1,877.] 

3. A petition under the said act of 1868, stat- 
ing that the defendant has a defence to an ac- 
tion brought, arising under an act of congress, 
giving the title of such act, is sufficient, although 
it does not state what the defence is, or what 
are the facts which constitute it. 

4. The question of the actual existence and 
validity of the alleged defence cannot be deter- 
mined on an interlocutory motion, if the pro- 
ceedings for removal have conformed to the stat- 
ute, but can be determined only on formal plead- 
ings and proofs, in this court. 

In equity. 

Edmund Coffin,* Jr., for plaintiff. 
Everett P. Wheeler, for defendant. 

BLATCHFOED, District Judge. This suit 
was commenced in the supreme court of the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



state of New York, against the Oceanic Steam 
Navigation Company, Limited, (a corporation 
created under the laws of Great Britain,) 
and other persons, as defendants, to recover 
damages for the breach of a contract al- 
leged, to have been entered into by the de- 
fendants with the plaintiff [John Spencer 
Jones], whereby they agreed to transport him, 
and certain property of his, from Liverpool 
to New York. The corporation petitioned 
the state court for the removal of the suit 
into this court. The application was denied 
by the state court, whereupon the corporation 
entered in this court copies of the proceedings 
in the suit, and. now moves for an order grant- 
ing leave to it to put in, hi this court, an 
answer to ihe complaint filed in the state 
court in the suit, claiming that the suit is 
removed into this court. The plaintiff op- 
poses the motion by objecting to the jurisdic- 
tion of this court over the suit. 

It is contended, for the corporation, that the 
suit is removed by virtue of the provisions 
of the 2d section of the act of congress 
of July 27, 186S (15 Stat. 227). That section 
enacts as follows: "Any corporation, or any 
member thereof, other thau a banking cor- 
poration, ox'ganized under a law of the Unit- 
ed States, and against which a suit at law 
or in equity has been or may be commenced 
in any court other than a circuit or district 
court of the United States, for any liability 
or alleged liability of such corporation, or 
any member thereof as such member, may 
have such suit removed from the court in 
which it may be pending, to the proper circuit 
or district court of the United States, upon fil- 
ing a petition therefor, verified by oath, either 
before or after issue joined, stating that they 
have a defence arising under or by virtue of 
the constitution of the United States, or any 
treaty or law of the United States, and offer- 
ing good and sufficient surety for entering in 
such court, on the first day of its session, 
copies of ail process, pleadings, depositions," 
testimony, and other proceedings in said suit, 
and doing such other appropriate acts as are 
required to be done by the act entitled 'An 
act for the removal of causes in certain cases 
from state courts,* approved July twenty- 
seventh, eighteen hrmdred and sixty-six" (14 
Stat. 3(K>); "and it shall be thereupon the 
duty of the court to accept the surety, and 
proceed no further in the suit, and, the said 
copies being entered as aforesaid in such 
court of the United States, the suit shall 
then proceed in the same manner as if it 
had been brought there by original process." 
The petition filed in the state court, for the 
removal of this suit, sets forth that the pe- 
titioner is a corporation, and has a defence 
to the action, arising under and by virtue of 
the act of congress, passed March 3d, 1851, 
entitled, "An act to limit the liability of ship- 
owners and for other purposes" (9 Stat. 635).' 

It is insisted by the defendant, that, as it 
is not a banking corporation, and is not 
organized under a law of the United States, 
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its case Is covered by the act; that, as the 
words, "organized under a law of the United 
States" follow the words "banking corpora- 
tion," they limit the latter words, and do not 
limit the word "corporation" in the earlier 
part of the sentence; that, if the intention, 
in the sentence, had been, to limit or qualify 
the word "corporation" in the earlier part of 
the sentence, the sentence would have read, 
"any corporation organized under a law of 
the United States, other than a banking cor- 
poration," and would not have been made 
to read, as it does, "any corporation, other 
than a banking corporation, organized under 
a law of the United States;" that the lan- 
guage must be interpreted in its ordinary 
meaning; that it cannot be supposed that 
the act was passed solely for the benefit of 
the few corporations which have been char- 
tered by congress and are not banking corpo- 
rations; that the object of the act was to 
give to all corporations, by whatever au- 
thority organized (except national banks), the 
right to have a defence arising imder a law 
of the United States tried in the federal 
courts; that the expression "organized under 
a law of the United States" is an accurate ex- 
pression only in its application to national 
banks, because they are organized under a 
y;eueral law (Act June 3, 1864; 13 Stat. 9^), 
and are spoken of throughout the statute as 
being "organized" thereunder (sections 6, 7, 
32); that other corporations existing imder 
acts of congress are created by special acts, 
and are spoken of therein as being "created" 
thereby, as the Union Pacific Eailroad Com- 
pany (Act July 1, 1862, § 1; 12 Stat 489, 
490), and the Northern Pacific Railroad Com- 
rai.y (Act July 2, 1864, § 1; 13 Stat 365, 
360); that, if, as an historical fact, it be con- 
ceded that the act of July 27, 1868, was 
passed with an especial view to allow a 
suit which had then recently been brought 
in the sup'-'^me court of New York against the 
Union Pa.„ic Railroad Company, and certain 
members of it to be removed into this court 
[Fisk V. Union Pac. R, Co. [Case No. 4,827]), 
the language of the act is broad enough to in- 
clude the present case; that no reason can be 
assigned for allowing such railroad corpo- 
ration, or any other railroad corporation cre- 
ated by congress, to remove into a federal 
court a suit in which such a defence exists 
as is specified in the act, which does not 
equally apply to a like suit against a foreign 
corporation, or against a corporation created 
by a law of a state; that the purpose of the 
act, as manifested on its face, is to secure to 
all corporations, except national banks, the 
right to have determined by a federal court 
a defence arising under the constitution, laws, 
or treaties of the United States; that the 
act looks to the subject-matter of the defence, 
when the defendant is a corporation and not 
a national bank; and that jurisdiction over 
any suit in which such a defence arises, can 
be conferred by congress on the federal 
courts, imder the 1st subdivision of the 2d 



section of the 3d article of the constitution, 
which provides, that the judicial power of the 
United States shall extend to all cases, in law 
and equity, arising under the constitution, the 
laws of the United States, and treaties made, 
or which shall be made, under their authori- 
ty. Cohens v. Virgmia, 6 Wheat [19 U. fe.] 
264, 379. 

For the plaintiff, it is Insisted, that the 
words, in the act of 186S, "against which a 
suit" &c., manifestly qualify the word "cor- 
poration," where it first occurs in the sen- 
tence, and do npt qualify the words "bank- 
ing corporation;" that those words "against 
which a suit," &e., are connected by the 
word "and," as a copulative, with the words 
"organized undera law of the United-States," 
in such manner that it must necessarily fol- 
low, that, as the words "against which a 
suit" &c., qualify the word "corporation," 
where it first occurs in the sentence, the 
words "organized under a law of the United 
States" must qualify the same word "cor- 
poration," and cannot qualify the words 
"banking corporation;" that in any other 
view, such word "and" is useless, and has 
no meaning; that the construction contend- 
ed for by the defendant requires the sen- 
tence to be read thus— "any corporation, 
(other than a banking corporation organized 
under a law of the United States,) and 
against which a suit" &c.; that such read- 
ing makes the word "and" superfluous; that 
the construction contended for by the plain- 
tiff makes the sentence read thus — "any cor- 
poration, (other than a banking corporation,) 
organized under a law of the United States, 
and against which a suit," &e.; that such 
reading gives a meaning to the word "and;" 
that it is not reasonable that foreign cor- 
porations, or corporations created by a state, 
should have a right to remove a suit to a 
federal court, which is not conferred on 
natural persons; that it is entirely reasona- 
ble that corporations created by the United 
States, or organized under the laws of the 
United States, (except such thereof as con- 
gress may exce'pt,) should enjoy the right to 
have federal laws interpreted by the federal 
courts; that good reasons can be assigned 
for discriminating between national banks 
and other corporations organized under a law 
of the United States; and that no good rea- 
son can be suggested for extending the 
right of removal, under the act of 1868, to 
a banking corporation organized under a law 
of a state, and expressly withholding such 
right from a national bank. 

In response to the criticism by the plain- 
tiff on the verbiage of the sentence, the de- 
fendant urges, that the words "any corpora- 
tion" are qualified, first by the words "other 
than a banking corporation, organized under 
a law of the United States," and, second, 
by the words "and against which," &c.; 
that there are thus two limitations on the 
expression "any corporation," such two lim- 
itations being connected by the word "and," 
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and properly so connected, giving a mean- 
ing and efEect to the word "and," the first 
limitation being, that the corporation must 
not be a national bank, and the second and 
additional limitation being, that a suit of a 
specified character must have been brought 
against it; and that the sentence, para- 
phrased, and supplying omitted words, reads 
thus— "any corporation, being other than a 
banking corporation organized under a law 
of the United States, and being a corpora- 
tion against which a suit," &c. 

I have stated at length the positions of 
the respective parties on the question of 
jurisdiction, in order that it may be seen 
that their respective views have been ap- 
preciated and considered. The point involv- 
ed is a new one, and I am referred to no de- 
cision upon it It is, also, an important one, 
as, if the eonsti-uction given by the defend- 
ant to the statute is correct, it is not per- 
ceived why the provisions of the statute 
do not apply to corporations created by the 
states as well as to corporations created by 
foreign governments. After careful reflec- 
tion I am constrained to the conclusion that 
the view taken by the plaintiff is the more 
correct one, and that this suit is not one of 
which this court has, or can have, jurisdic- 
tion, under the act of 1868, for the reason 
that the defendant corporation is not a cor- 
poration organized under a law of the Unit- 
ed States. I have the less reluctance in 
adopting this view, because, if this court is 
in error in refusing jurisdiction in this case, 
the defendant has a ready and prompt rem- 
edy by an application to the supreme court 
for a mandamus, to direct it to take juris- 
* diction of the case, and proceed to adjudge 
it upon its merits. Ex parte Bradstreet, 7 
Pet. [32 U. S.] 634; Ex parte Newman, 14 
Wall. [81 U. S.] 165; Insurance Co. v. Com- 
Btoek, 16 Wall. [83 U. S.] 258, and cases there 
cited. If, on the other hand, this court 
should now take jurisdiction of this case, 
and compel the plaintiff, in case of an ad- 
verse decision on the merits, to seek the 
judgment of the supreme court on the ques- 
tion of jurisdiction, (the amount claimed by 
the plaintiff being over $7,000,) the plaintiff 
might thus obtain a favorable decision on 
that point, only at the. end of a long and ex- 
pensive litigation. Doubtful questions of ju- 
risdiction should, if possible, be authorita- 
tively disposed of at the threshold of a con- 
troversy. 

Assuming that the act of 1868 does apply 
to the present case, I am of opinion that the 
proceedings for the removal of the cause 
were regular. The objection is taken that 
the defendant did not enter in this court 
copies of the proceedings in the state court, 
until the 17th of October, 1873, and that it 
should have entered them on the 8th of Oc- 
tober, 1873. The petition for removal was 
filed in the state court on the 11th of Au- 
gust, 1873. The next term of this court, 
after that time, for the transaction of civil 
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business, began on the third Monday of 
October, 1873 (the 20th), as appointed by 
the act of August 8, 1846 (9 Stat 72, § 1). 
By the act of February 7, 1873 (17 Stat 422, 
§ 1), an additional term of this court is ap- 
pointed to be held on the second Wednesday 
of October, which aay feU, in 1873, on the 
8th. But that act provides that such term 
shall be devoted exclusively to the trial and 
disposal of criminal cases and matters. The 
first day of the term commencing on the 20th 
of October was, therefore, the first day of 
the session of this court, within the meaning 
of the statute, and on that day the papers 
in question were on file in this court 

The petition for removal states merely that 
the defendant has a defence to the action, 
arising under the act of March 3, 1851, giv- 
ing its entitling, and prays for a removal 
of the suit into this court under the act of 
July 27, 1868, giving its entitiing. It is ob- 
jected that the petition does not set forth 
affirmatively facts from which the court 
can see that the defence is one arising un- 
der the act of 1851; and, also, that the act 
of 1851 cannot, under any circumstances, ap- 
ply to a defence set up by this defendant in 
this suit for the reason that that act has no 
application to a foreign ship-owner, and, 
especially, none to the liability of a foreign 
ship-owner to an alien (the plaintiff being 
an alien), on a contract made abroad, as the 
contract in this case was. The petition is 
sufficient, without stating what the defence 
is. The contest as to the actual existence 
and validity of the alleged defence, involv- 
ing, also, the scope of the operation of the 
act of 1851, cannot be determined on an in- 
terlocutory motion, if the proceedings for 
removal have conformed to the statute. Such 
contest can be determined only on formal 
pleadings and proofs, in this court. Dennis- 
toun V. Draper [Case Ko. 3,804]; Mayor v. 
Cooper, 6 Wall. [73 U. S.] 247. An order 
must be entered denying the defendant's 
motion, and stating that such denial proceeds 
solely on the groimd that this court has no 
jurisdiction of the suit, and also dismissing 
the suit for want of jurisdiction. 
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JONES V. OREGON CENT. RT. 



CO. 



[3 Sawy. 523; i 8 Chi. Leg. News, 115.] 

Circuit Court D. Oregon. Nov. 30, 1875. 

Dedimds, wheit Granted— How Issued and Ex 
EcoTED— Commissioner to Eseodtb Dedimds — 
Certificate to Deposition— Oath op Witness 
— Return to Dedimus. 

1. Section 866 of the Revised Statutes gives 
the courts of the United States power to grant 
a dedimus to take the examination of a witness 
whenever in their judgment it may be necessary 
to prevent a failmre or delay of justice; and 
sections 863-865 of said Revised Statutes, re- 
lating to taking depositions de bene esse have 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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no application to the granting or execution of 
said dedimus. 

2. The mode of issuing and executing a dedi- 
mus granted in pursuance of said section 866 
IS regulated by "common usage" or practice, 
which usage or practice, as to this court^ is 
prescribed by sections 807-809 of the Oregon 
Civil Code, relating to taking depositions on 
commission; and title 7 of chapter 9 of said 
Code, relating to taking depositions de bene 
esse does not apply. 

3. A person appointed to execute a dedimus 
represents the court and not the parties; and 
his commission should contain full directions 
as to the manner of its execution, as set forth 
in section 809 of the Oregon Civil Code. 

^ 4. In certifying the deposition .to the court it 
is not necessary for the commissioner to state 
when or where the examination of the witness 
was taken, nor by whom it was reduced to 
writing, or that the witness was "cautioned" 
before being sworn. 

5. A witness examined under a dedimus 
should be sworn according to the law of the 
forum whence it issued. 

6. Section 860 of the Oregon Civil Code hav- 
ing provided that an affirmation may be made 
hy any person in place of an oath, a dedimus 
which authorizes the commissioner to admin- 
ister an oath to a witness, is well executed in 
this respect when it appears from the return 
thereto that the witness was duly affirmed. 

7. A return to a dedimus need not show how 
a witness was sworn or affirmed, if it states 
substantially that the witness was duly sworn 
or affirmed; nor is it material whether the facts 
required to be stated in such return are stated 
in the introduction or conclusion of the exam- 
ination, if they are plainly referred to, and in- 
cluded by the commissioner in certifying the 
deposition as a part of the proceeding and re- 
turn. 

[This was a suit by Robert W. Jones 
against the Oregon Centr<il Railway Com- 
pany.] Motion to suppress deposition. 

Joseph N. Dolph, for the motion. 
Walter Thayer and Benton Killin, contra. 

DEADT, District Judge. The defendant 
moves to suppress the deposition of Charles 
S. Hinehman, taken at the instance of the 
plaintiff herein, for the reason that the wit- 
ness does not appear, 1. "To have been cau- 
tioned, sworn or affirmed according to law; 
nor, 2. "To have been examined upon the 
interrogatories attached to the commission;" 
and that said deposition does not appear, 1. 
To have been "taken, returned and certified 
according to law;" nor, 2. "Taken, certified 
and returned in accordance with chapter 9 
of the Code of Oregon and the practice of 
this court." 

On May 7, 1875, a dedimus potestatem, or 
commission, was issued by the clerk of this 
court to Samuel L, Taylor, of Philadelphia, 
giving him power to cause Charles S. Hineh- 
man "to come before" him "at certain days 
and places to be appointed" by such com- 
missioner, "and then and there" to take the 
examination of said "Hinehman on his cor- 
poral oath as a witness" in the above-en- 
titled cause upon the direct and cross inter- 
rogatories thereto annexed; and also "to re- 
duce such examination to writing, and cer- 



[13 Fed. Cas. page 1000] 

tify and return the same annexed" to such 
commission "in a sealed envelope directed to 
the clerk" of this court "with all convenient 
speed." This commission was issued under 
section 806 of the Revised Statutes— the 
same being the final proviso of section 30 of 
the judiciary act of 1789 [1 Stat. 88], and 
sections 807-809, inclusive, of the Oregon 
Civil Code. 

The examination of the witness was re- 
turned to this court in a sealed envelope on 
October 12, and published by order of the 
court on November 11. From the return, 
which is annexed to the commission, it ap- 
pears that the deposition of the witness 
was taken in pursuance of the commission 
at the office of the commissioner in Phila- 
delphia, on the fifteenth and twentieth days 
of July, 1875, the witness being first "duly 
affirmed according to law to testify the 
truth, the whole truth and nothing but the 
truth." It also appears that the witness, 
being so affirmed, did depose, in answer to 
the several interrogatories annexed to the 
commission, as stated in the deposition. So 
much appears from the statement of the 
commissioner preceding and introductory to 
the answers of the witness to the direct and 
cross interrogatories. The examination is 
signed by the witness and then follows a 
certificate of the commissioner, from which 
it appears that the witness, pursuant to said 
commission, came before him "on the days 
above specified," at 3 p. m. of each day, and 
"being duly affirmed according to law did 
testify in the above case as is found above"; 
and that the deposition was by him reduced 
to writing and subscribed in his presence. 
This motion appears to have been made un- 
der the apprehension that the provisions of 
section 30 of the judiciary act of 1789, now 
sections 863-865 of the Revised Statutes, 
regulating the taking of depositions de bene 
esse, apply to the examination of a witness 
upon a dedimus potestatem as authorized 
by the proviso to said section 30, now sec- 
tion 866 of the Revised Statutes, and that 
title 7 of chapter 9 of the Oregon Civil Code 
applies to depositions taken upon a commis- 
sion as well as to those taken de bene esse. 
But this is a mistake. Neither sections 
863-865 of the Revised Statutes, nor title 7 
aforesaid, is in any way applicable to a dep- 
osition taken upon a dedimus or commis- 
sion. The argument for so applying title 7 
is founded upon the following clause In 
section 818 of the Oregon Civil Code: "A 
deposition taken, whether in the state or 
without, upon insufficient notice or other- 
wise, not substantially in conformity with 
the provisions of this chapter (chapter 9), 
may be excluded from the case, unless," 
etc. 

Title 6 of the same chapter provides for 
taking the deposition of a witness, out of 
the state, upon a commission. In such case 
it is only necessary for the return of the 
commissioner to show that he administered 
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an oath to the -witness and took his exam- 
ination upon the interrogatories, or if there 
are none, in respect to the question in dis- 
pute. Section 109, Civ. Code Or. But title 
7 provides for taking depositions de bene 
esse upon notice, and in such case section 
815 requires the officer to certify many de- 
tails as to the taking of the deposition, 
which are not required by section 809 in the 
case of depositions taken under a commis- 
sion. Chapter 9 provides for two modes of 
taking depositions, the one upon commis- 
sion and the other upon notice. A deposi- 
tion taken in either of these modes is taken 
"in conformity with the provisions of the 
chapter," when ■ it is taken in conformity 
with the provisions or title of the chapter 
relating to the taking of such a deposition. 

To hold that all the provisions of the chap- 
ter are applicable to a deposition taken un- 
der either mode, would not only violate the 
plain significance of the clause in question, 
but make the statute an impracticable ab- 
surdity. Why go to the trouble of provid- 
ing for two different modes of taking depo- 
sitions, and then practically require them to 
be taken* in the same manner in all cases— 
in effect in only one mode? It is not to be 
supposed that the legislature would pro- 
vide diCEerent modes for taking depositions, 
in the case of witnesses without or within 
the state, and then declare that all the provi- 
sions applicable to either case should be 
complied with in the other, and there is 
nothing in the language of chapter 9 which 
gives the slightest countenance to such a 
conclusion. Therefore it is not necessary 
that the return should show on what days 
or times the examination of the witness was 
taken, nor who reduced it to writing. The 
commissioner is the agent or officer of the 
court Gilpens v. Consequa [Case No. 5,452]. 
Power is given him to take the examination, 
and confidence is reposed in him that he 
will exercise this power according to the 
directions of the commission, which is his 
chart and guide. Neither do the provisions 
of the Revised Statutes, relating to deposi- 
tions taken de bene esse, apply to this dep- 
osition. In Seargent's Lessee v. Biddle, 4 
Wheat. [17 IT. S.] 508, the supreme court 
held that depositions taken under a dedimus 
are not to be considered as taken de bene 
esse. To this same effect is the ruling in. 
Nieholls v. White [Case No. 10,235]. 

Therefore it is immaterial whether the 
witness was "cautioned," or not, before be- 
ing sworn as required by section 864 of the 
Revised Statutes, in the case of depositions 
taken de bene esse. Neither is it material 
that the return should show anything more 
than that the witness was duly sworn or 
examined upon his oath duly administered. 
Where an oath is required by the commis- 
sion, if the law declares that an affirmation 
is equivalent, an affirmation is sufficient 
Section 860 of the Oregon Civil Code pro- 
vides that an affirmation may be made in 
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place of an oath by any person who has 
conscientious scruples against taking the 
latter. The commission being an act of this 
court and the examination of the witness an 
exercise of judicial power through the inter- 
vention of its agent or officer, the commis- 
sioner, I think that the law regulating the 
proceeding in this court— the law of this 
state— controls the matter of how the wit- 
ness should be qualified. On the other 
hand, if it should be held that the law of the 
place where the commission was executed 
would control in this respect, it can hardly 
be doubted that an affirmation is equivalent 
to an oath in the Quaker city of Philadel- 
phia. 

The objection that .the witness was not 
examined upon the interrogatories, does not 
appear to be well founded in fact As has 
been stated, the return shows that the wit- 
ness deposed in answer to the first interroga- 
tory as follows, giving the answer, and so 
on through all the series. This is found in 
the preamble or introduction to the deposi- 
tion, and therefore it is contended that it is 
no part of the certificate to the deposition. 
Now the Code (section 809, supra) does not 
require a certificate to be appended to the 
examination of the witness, but only that 
the commissioner shall "certify the deposi- 
tion to the court" This is sufficiently done 
when. he certifies that the following or the 
foregoing or accompanying is the examina- 
tion of the witness given upon his oath or 
affirmation by me duly administered, in an- 
swer to the interrogatories annexed to the 
commission, or as therein stated. Keene v. 
Meade, 3 Pet [28 U. S.] 1. In this case the 
certificate appended to the examination 
states that the witness "testified in the 
above ease, as is found above," that is, in 
answer to the interrogatories annexed to the 
commission. Indeed, the matter is too 
plain to waste words upon. The power to 
grant a dedimus to take the examination of 
a witness is given to this court, "in any case 
where it is necessary, in order to prevent a 
failure or delay of justice," by section 866 of 
the Revised Statutes. It is to issue "accord- 
ing to common usage," which is construed 
to be the rule or law governing the practice 
of the court in this respect at the time. 
Rhoades v. Selin [Case No. 11,740]. In this 
case that law is found in sections 807-809, 
inclusive, of the Oregon Civil Code. The 
mode of issuing the commission and the au- 
thority and directions to be contained in it 
are prescribed by these sections, and it is to 
be executed accordingly. But the cases in 
which it may issue are not prescribed by the 
local law but by the United States statute 
above cited. When it is necessary to grant 
a dedimus to prevent a failure or delay of 
justice, the court must determine either by 
a general rule or a special order in each par- 
ticular case. It may become necessary to 
take the examination of a witness upon a 
dedimus as well within the state as without. 
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and in such a case it would be done al- 
though the local law does not authorize it 
None of the objections made to this deposi- 
tion are valid. It appears to have been 
taken in substantial conformity with the di- 
rections in the commission, and the motion 
to suppress it is disallowed. 



JONES V. The ORPHEUS. See Case No. 8,- 
330. 



Case K"o. 7,487. 

JONES V. OSGOOD et al. 

[6 Blatchf. 485; 3 Fish. Pat. Cas. 591.] i 

Circuit Court, S. D. New York. June 4, 1869. 

Patekts ■— Specifioatioss — Distinction — Ik- 

fkingemest bt officers of corporation 

— Individual Liability. 

1. The specification of the letters patent 
granted to Samuel T. Jones, February 24th, 
1852, for an "improvement in the manufacture 
of zinc white," includes in its claim what is 
found in the English letters patent. No. 11,964, 
granted November 16th, 1847, specification 
sealed and enrolled May 16th, 1848, to 'William 
Edward Newton, for "improvements in the 
mode or modes of manufacturing or preparing 
certain matters to be employed as pigments." 

2. Although the Jones patent was extended 
by the commissioner of patents, on the 23d of 
February, 1866, and the question of its exten- 
sion was vigorously contested before the patent 
ofiice, yet, as the existence of the Newton pat- 
ent was not then adverted to, and there never 
had been any trial, at law or in equity, on the 
Jones patent, in which the full bearing of the 
Newton patent on the invention of Jones had 
been thoroughly examined, this court refused 
to grant a provisional injunction restraining 
the infringement of the Jones patent. 

3. The specification of the Jones patent does 
not properly distinguish, within the meaning of 
the sixth section of the act of July 4, 1836 (5 
Stat. 119), what was invented by Jones from 
what is found in the Newton patent. 

4. The defendants being three individuals, 
and the infringement committed by them hav- 
ing arisen solely out of their connection with a 
New Jersey corporation, and only one, O., of the 
three defendants being interested in the man- 
agement of the corporation, at the time the mo- 
tion for a provisional injunction was made, and 
no infringement having been committed out of 
New Jersey, where the manufactory of the 
corporation was situated, and O.'s only concern 
with the infringement being as a director of the 
corporation, and he being only one of several 
directors, and it not appearing that he could 
control the use, or direct the disuse, by the 
corporation, of the infringing apparatus, the mo- 
tion was denied. 

5. "Whether, even if a majority of the di- 
rectors of the corporation were parties defend- 
ant to the suit, the suit ought not to have been 
brought in New Jersey, where the corporation 
was located, and carried on its business, quere. 

[This was a motion [by Martha M. Jones, 
administratrix of Samuel T. Jones, deceased] 
for a provisional injunction, to restrain de- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 6 Blatchf. 
435, and the statement is from 3 Fish. Pat. 
Cas. 591.] 



fendants [Franklin Osgood and others] from 
infringing letters patent [No. 8,756] for 
"improvement in the manufacture of zinc 
white," granted to Samuel T. Jones, February 
24, 1852, extended by the commissioner of 
patents, February 23, 1866, for seven years 
from February 24, 1866, but declared by act 
of congress, approved July 3, 1868 [15 Stat. 
15], to be duly extended for seven years 
from July 23, 1864, the date of the expiration 
of an English patent granted to the inventor 
for the same invention. The alleged infringe- 
ment consisted in the manufacture of zinc 
by the Bartiett Zinc Company, a corporation 
doing business in the state of New Jersey, 
where, if anywhere, the alleged infringement 
took place. Defendant Osgood was president 
and one of several directors of said company, 
and was the only one of the defendants, at 
the time of the hearing, connected with or 
interested in the management of the corpo- 
ration. 

[The claim of the complainant's patent was 
as follows: "What I claim as my invention, 
and desire to secure by letters patent, is the 
use of a porous or fibrous bag or receiving 
chamber, with porous sides or bottom, or an 
air-tight chamber with a straining or porous 
bag adapted to the inside thereof, and used 
in connection with either a blowing or ex- 
hausting apparatus, so that the products of 
the distillation and oxygenation of zinc or 
other volatile metals may be separated fi'om 
the accompanying air and gases, which lat- 
ter will be forced or otherwise drawn 
through the pores of the cloth bag or cham- 
ber, and escape into the atmosphere." 

[The claims of Newton's English patent 
were as follows: "First. The distillation of 
metaUie zinc, or of oxide of zinc, or of zinc 
ore, by any of the means above-mentioned. 
Second. The application of furnaces similar 
to glass furnaces, reverberatory furnaces, 
and coke ovens, as above described, and the 
modifications of them respectively, in order 
to fit them for the purpose of manufacturing 
zinc white. Third. The novel construction of 
furnace for this purpose, above described, 
and shown in sheet HI of the accompanying 
drawings. Fourth. I claim isolating the re- 
torts from each other, and also cutting off 
the communication between the retorts and 
the oxidizing chamber, when required, what- 
ever means may be employed to effect that 
object I do not confine myself to the ap- 
paratus shown for the purpose, as I have 
done so merely for the purpose of illustra- 
tion. Fifth. The employment of suitable ap- 
paratus for cleansing the mouths of the re- 
torts, without being obliged to enter the ox- 
idizing chamber. Sixth. The arrangement of 
apparatus shown and described, or any mod- 
ification thereof, by which the retorts may 
be charged, cleaned, and replaced, or submit- 
ted to any operation required, without inter- 
fering with the oxidizing chamber. Seventh. 
The application or employment of blast fur- 
naces for the production or manufacture of 
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zinc wUte or oxide of zinc, whether sueli 
furnaces are circular or of any other suita- 
ble form, and whether they are constructed 
and arranged in a ventical, inclined^ or hori- 
zontal position. Eighth. The employment or 
introduction of currents of air into aai oxidiz- 
ing or other chamber, for the purpose of 
converting the metallic vapors of zinc into 
zinc white or oxide of zinc; also, the employ- 
ment of an exhausting tube or blowing ap- 
paratus for conducting the metallic vapors 
to the oxidizing chamber, as above shown 
and described. I claim, also, the employ- 
ment of wire gauze or sieves for sifting the 
products; also, the arrangement of vessels 
for receiving the heaviest portion of the 
products. Ninth, The arrangement of the ox- 
idizing chambers so as to allow of the prod- 
ucts being collected fr^m them without the 
necessity of entering the said chambers. Hav- 
ing now described all that relates to the man- 
ufacture and. manner of collecting zinc white, 
I will proceed to an explanation of that part 
of the invention which relates to the other 
colors, viz: yellow of zinc and green of zinc. 
Zinc yellow— As the manufacture of this sub- 
stance forms the subject of, a previous pat- 
ent, I will merely remark that hydrochloric 
acid may be used instead of sulphuric acid. 
Zinc green— Yellow having been produced by 
the patented process, is dUuted with a suit- 
able quantity of water, and mixed with a 
certain quantity of Prussian blue (previously 
mixed with a suitable quantity of water, oil, 
or other appropriate liquid) either in a hot or 
cold state. Green of zinc will thus be formed, 
the color of which wiU be as durable as the 
blue itself. The above substances may be 
employed for painting of any kind, or for 
any other purposes for which white lead or 
other pigments are usually employed."] 2 

O. A. Seward, 0. M. KeUer, E. W. Stough- 
ton, and Geo. Gifford, for complainants. 

A. J. Todd, T. 0. T. Buckley, E. Pierrepont, 
and B. R. Curtis, for defendants. 

BLATOHFORD, District Judge. Various 
interesting questions were discussed on this 
motion, but, in the view I take of the ease, 
it is unnecessary to refer to many of them, 
as there is one ground that is fatal to the 
motion. The specification of the patent is, 
I think, so broad as to include what is found 
in the prior patent, granted in England, No- 
vember 16th, 1847, No. 11,964, and the spec- 
ification of which was sealed and enrolled 
May 16th, 1848, to William Edward Newton, 
for "improvements in the mode or modes of 
manufacturing or preparing certain matters 
to be employed as pigments." The question 
of the extension of the Jones patent was vig- 
orously contested before the patent ofBce, 
but the existence of the Newton patent does 
not seem to have been adverted to. There 
never has been any trial, at law or in equity, 
on the Jones patenl^ in which the full bear- 

3 [From 3 Fish. Pat. Gas. 591.], 



ing of what is found in the Newton patent on 
the inv^ition of Jones has been thoroughly 
examined. The question, as between those 
patents, Is now presented to me In the unsat- 
isfactory form of ex parte affidavits, on both 
sides, without the benefit of a sifting of the 
testimony by cross-examination. From the 
most careful examination which I have been 
able to give to those affidavits, in connection 
with^the specification of the Jones patent, I 
cannot resist the conclusion, that that spec- 
ification, as now drawn, covers, in its daim, 
things which are found in the Newton pat- 
ent The specification is, also, open to the 
kindred objection, that it does not properly 
distinguish, within the meaning of the 6th 
section of the act of July 4, 1836 (5 Stat. 119), 
what was invented by Jones from what is 
found in the Newton patent. I by no means 
intend to say that there is not, in what Jones 
really invented, something which may law- 
fully be patented, by a properly drawn spec- 
ification,' even in view of what is found in 
the Newton patent 

Independently of the foregoing views, I 
should hesitate long before granting a provi- 
sional injunction in this case. It is shown 
that whatever infringement has been or is 
being committed by any of the three defend- 
ants on the plaintiff's patent, has arisen sole- 
ly out of their connection with a New Jersey 
corporation, called the Bartlett Zinc Com- 
pany, of which the defendant Osgood is pres- 
ident and a director, and of which the de- 
fendants Bartlett and Reid are not directors, 
although Bartlett has heretofore, and, per- 
haps, since the commencement of this suit 
been a director of it, and Reid was a director 
of it prior to the commencement of this 
suit and is now secretary of it The de- 
fendant Osgood is shown to be the only one 
of the defendants who is now connected 
with, or interested in, the management of 
the corporation. No infringement has been 
committed out of the state of New Jersey,, 
where the manufactory of the corporation is 
situated. The patent is for the use of a cer- 
tain apparatus in the collection of the prod- 
ucts of the distillation or oxygenation of zine 
and other volatile metals. It does not cover 
the use or sale of such products, when col- 
lected. Osgood's only concern with the in- 
fringement is as a .director of the corpora- 
tion, and he is only one of several directors. 
It does not appear that he can control the 
use, or direct the disuse, of the apparatus by 
the corporation. The intendment would be 
to the contrary, as he is but one of several 
directors. It cannot fairly be said that the 
apparatus used by the corporation, in New 
Jersey, is used under the direction, manage- 
ment, and superintendence of Osgood, with- 
in the meaning of the case of Goodyear v. 
Phelps [Case No. 5,581]. It ought to appear 
that Osgood has power alone to direct the 
use or the disuse of the apparatus, or, at 
least, a majority of the directors ought to be 
parties to the suit And even then, it would 
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be questionable whether the suit ought not 
to be brought in New Jersey, where the cor- 
poration is located, and carries on its busi- 
ness. Goodyear v. Ghaffee [Id, 5,564], The 
motion for an injunction is denied. 



JONES V. OSTRANDER. See Case No. 7,- 
481. 

JONES (OTTS v.). See Case No. 10,63^. 



Case Wo. 7,488. 

JONES T. PENSACOLA. 

[6 Chi. Leg. News, 264.] 

Circuit Court, N. D. Florida. 1873. 

MuNioiPAL Corporation — Reorganization un- 
der Statute— Power to Dissolve Munici- 
pal Corporation. 

1. The corporation, the city of Pensacola, 
which issued the bonds in question has been 
dissolved, and the defendant corporation, the 
city of Pensacola, is a new corporation, and not 
responsible for the debts of the old. 

2. The city of Pensacola, having surrendered 
its charter and organized under the general law, 
the surrender worked a dissolution of such cor- 
poration. 

3. The legislature may and has power to dis- 
solve a municipal corporation. 

[This was a bill in equity, brought by 
Samuel G. Jones against the city of Pensa- 
cola, to enforce the payment of certain bonds. 
Defendant demun-ed.] 

FRASER, District Judge. The bill in this 
case is filed to enforce the payment of the 
contents of four hundred and eighty-two 
coupons of §17.50 each, for interest upon 
bonds issued by the city of Pensacola, in con- 
formity to its charter, approved March 2, 
1839, and the amendments thereof. The le- 
gality of the issue of said bonds is not de- 
nied. A demurrer for want of equity is filed 
to the bill. In support of the demurrer it is 
contended: 1. That the complainant has a 
plain, adequate, and complete remedy at law. 
2. That said corporation has no legal author- 
ity to levy a tax. 3. That the corporation, the 
city of Pensacola, which issued the bonds, 
has been dissolved, and the defendant corpora- 
tion, the city of Pensacola, is a new corpo- 
ration, and is not responsible for the debts 
of the old. The bill does not allege that any 
assets of the old corporation remain, out of 
which any part of the debt can be made. 

It will be well, first, to consider the last 
ground of demurrer, for if the debtor corpo- 
ration no longer exists, then this comrt has 
no. jurisdiction, there being no defendant 
against whom it can proceed to make or en- 
force a decree. The SOth section of the 
act, approved August 6, 1868 (Laws Fla. 
1868, p. 118), provides that "it shall be law- 
ful for any previously incorporated city to 
re-organize its municipal government under 
the provisions of this act, by a voluntary sur- 
render of its charter and privileges, and by 



an organization under this act." The city of 
Pensacola, as organized under this charter 
of March 2, 1839, did voluntarily surrender 
such charter, and organized a city govern- 
ment by the same name, under the act of 
1868, in compliance with the SOth section 
thereof. The 32d section of the act of 1^8 
repeals all laws conflicting with said act. 
The city of Pensacola having surrendered its 
charter under the act of 1839, did that sur- 
render work a dissolution of such corporation? 
Did' the act of 1868 create a new corporation; 
or was an organization under that act a pro- 
longation and continuation of the old? One 
of the modes by which a corporation may be 
dissolved, is by the surrender of its "fi-an- 
chise of being a body corporate." Such fran- 
chise is created by charter, and the surrender 
of the "charter and pBivileges" as required by 
the act of 1868, is tantamount to a surrender 
of such franchise. Upon such surrender ac- 
cepted by the king in England, or author- 
ized by the legislature in this country, a cor- 
poration is dissolved. Willcoek, ■ Mun. Coi-p. 
pt 1, § 852. When once dissolved, it can. not 
be revived. Any subsequent grant must oper- 
ate as a new -creation. Id. §§ 858, 875. 
Though the surrender of the old charter, and 
the organization under the new, may have 
been made so nearly together that the acts 
appear to be simultaneous, yet the right to 
organize under the new grant is made de- 
pendent upon the surrender of the old; and 
there must have been a moment when the 
thread of perpetuity was broken, and being 
once broken, the spinning of a new thread 
can not make both one. The organization 
under the new charter must be considered a 
new creation, and not a revival of the old 
grant, which was surrendered and repealed. 
Such was clearly the intention of the legis- 
lature, as drawn from the words of the act. 
Though such legislation may be reckless and 
inconsiderate, the language of the act is too 
plain to admit of any other judicial interpre- 
tation. 

On the 4th of February, 1869, the legisla- 
ture enacted another law [Laws Fla. 1869, 
p. 28], the SOth section of which is nearly 
identical with the 30th section of the act of 
August 6, 1868, and provides that "it shall be 
lawful for any previously incorporated city 
or town to re-organize their municipal gov- 
ernment under the provisions thereof, by a 
voluntary surrender of their charters and 
privileges, and by an organization under this 
act; and upon a failure of any incorporated 
town or city to accept the provisions of this 
act within nine months after its api)roval, 
all the acts vesting such city or town with 
power, are hereby repealed." The city of 
Pensacola, as organized under the act of 1868, 
did not surrender its charter and privileges, 
and re-organize under the act of 1869, there- 
fore, at the expiration of nine months after 
the approval of the said act of 1869, the act 
of 1868, which vested said city with powev, 
was repealed. The act vesting the city with 
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power being repealed, the corporation was 
dissolved— for we can no more conceive of a 
corporation without a charter and without 
power, than we can of a human existence 
without me. The right to exercise corporate 
powers is the very life of a body politic, and 
no corporation can exist without it The 32d 
section of the act of 1869 further provides 
"that the act entitled an act to provide for 
the incorporation of cities and towns, and to 
establish a uniform system of municipal gov- 
ernment in the state, approved August 8, 1868, 
and all laws and parts of laws conflicting 
with the provisions of this act, be, and the 
same are hereby repealed," . The 30th section 
of the act of 1869, is in the nature of an ex- 
ception to the 32d section, and suspends the 
operation of the same for nine months in the 
case of previously incorporated towns and 
cities, and prolongs the existence of the cor- 
poration of such towns and cities for nine 
months after the approval of said act; but 
upon the failure on the part of such towns 
and cities to accept said act within nine 
months, all acts conferring corporate powers 
upon such towns and cities, are repealed; and 
such repeal ipso facto dissolves the corpora- 
tion. A corporation may exist, but from neg- 
lect to elect officers, or from some other cause, 
may be incapable of exercising the power 
which the law has conferred upon it, then it 
Is said to be suspended. But when all the 
power with which it is clothed by the legis- 
lature is taken away, it can no longer exist 
Such a repeal of all laws vesting it with pow- 
er, destroys its behig and works its absolute 
dissolution. That the legislature may and 
has, power to dissolve a municipal corpora- 
tion, there can be no doubt "Towns being 
mere organizations for public purposes, are 
liable to have their public powers, rights and 
duties modified or abolished at any time, by 
the legislature," East Hartford v. Hartford 
Bridge Co., 10 How, [51 U. S.] 534; Dart- 
mouth College Case, 4 Wheat [17 U, S,] 629; 
630; [Piqua Branch, etc., v. Knoop] 16 How. 
[57 U. S.] 380; [Bissell v. City of JefEerson- 
ville] 24 How. [65 U- S.] 295; 2 Kent, Comm. 
275, On the 3rd of February, three months 
after the said corporation ceased to exist, the 
legislature passed an act as follows: "Where- 
as the legislature of this state, by the passage 
of an act entitled, 'An act to provide for the 
incorporation of cities and towns, and to es- 
tablish a uniform system of municipal gov- 
ernment in this state,' approved February 4, 
1869, did not hitend said act to affect the or- 
ganization of any city or town made under or 
by virtue of an act entitled 'An act to provide 
for the incorporation of cities and towns, and 
to establish a uniform system of municipal 
government in this state,' approved August 
" 4, 1868, therefore, the people of the state of 
Florida, represented in senate and assembly, 
do enact as follows: Section 1. That all acts, 
doings and proceedings, made and had, or 
hereafter to be made and had, by any mayor, 
board of councilmen, or any other city officer, 
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in any city of this state organized in pur- 
suance of 'An act entitled an act to provide 
for the incorporation of cities and towns, and 
to establish a uniform system of municipal 
government in this state,' approved August 
4, 1868, and while in performance of their 
duties under said organization, are hereby 
declared to be legal and valid." There is no 
act of the title mentioned which was ap- 
proved August 4, 1868. The act hitended is 
the act of that title, approved August 6, 1868, 
The act of February 3, 1870, is a statute of 
explanation, and such statutes "shall be con- 
strued only according to the words, and not 
by any manner of intendment, for it is incon- 
gruous, it is said, for an explanation to be 
explained," "When one act is made explana- 
tory of another, the court cannot can-y the 
explanation farther than is expressed in that 
act; it must Ije construed precisely, and no 
new interpretation can be made of it" Dwar. 
St 730. The 13th section of the 4th article 
of the constitution of tbis state, provides that 
"the enacting clause of every law shall be as 
follows: 'The people of the state of Florida, 
represented in senate and assembly, do enact 
as follows.' " The preamble of an act can in 
no sense have the force of a law. If, there- 
fore, we construe the enacting clause of this 
act strictiy by its words, it simply dedares 
legal and valid all acts, doings and proceed- , 
ings of the mayor, councilmen or other offi- 
cer of the city of Pensacola, as organized un- 
der the act of August 6, 1868, made and had, 
'or thereafter to be made and had, by said 
officers, and while in the performance of their 
duties under said organization. Now we have 
seen that the said organization ceased to 
exist on the 4th day of November, 1869. Said 
officers can not be held to be in performance 
of their duties after that time, under said or- 
ganization, and we have also seen that this 
act can not revive the said organization, and 
can not be so consti-ued. The defendant cor- 
poration, the city of Pensacola, was organized 
on the 26th day of December, 1870, "under 
those provisions of the act of 1869, relating to 
communities in which there was no pre-^ist- 
ing corporations." 

It is the inevitable conclusion, then, that 
the defendant corporation, the city of Pen- 
sacola, is not the same corporation which is- 
sued the bonds in question, and is not respon- 
sible for them. "If the old corporation be re- 
vived, all the rights and responsibilities are 
revived with it; but 'if the grant operate as 
a new creation, it can not be subject to the 
responsibilities of the old corporation." Aug. 
& A- Corp. § 780; Colchester v. Seaber, 3 
Burrows, 1866; Rex v. Pasmore, 3 Term R. 
240 et seq. In Mmnme v. Potomac Co.; in 
delivering the opinion of the court, Mr. Jus- 
tice Story says: "A corporation, by the very 
terms of its political existence, is subject to 
dissolution by a surrender of its corporate 
franchises, and by a forfeiture of them for a 
willful misuser and non-user. Every creditor 
must be presumed to understand the nature 
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and incidents of such a body politic, and to 
contract with, reference to tliem." "For there 
is no pretense to say tliat a scire facias can 
be maintained and a judgment bad thereon 
against a dead corporation, any more than 
against a dead man." 8 Pet [33 U. S.] 286, 
287. The city of Pensacola, the corporation 
which issued the bonds and created the debt 
which is the subject matter of this suit, has 
been twice superseded and may be said to be 
doubly dead. There is, therefore, no party in 
being against whom any proceedings can be 
had to recover the debt. This cotirt can make 
no decree for its payments upon the case made 
by the bill. The demurrer must be sustained 
and the bill dismissed for want of equity. 



Case No, 7,489. 

JONES T. The PHOENIX. 
[1 Pet. Adm. 201.] i 
District Court, D. Pennsylvania. 
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Seamen's Wages— Evidence— Bntet in Log- 

BooK— Desektion. 
1. The entry in the log-book is not conclusive 
evidence, and is to be admitted in support of 
no circumstances but those stated in the act of 
congress [April 23, 1800; 2 Stat. 48]. 
[Cited in The Martha, Case No. 9,144; Knagg 
V. Goldsmith, Id. 7,872.] 

. 2. The captain is responsible to the seamen 
for wages, and therefore not a competent wit- 
ness in suits for wages by mariners. 
[Criticised in The Trial, Case No. 14,170. 
Cited in The William Harris, Id. 17,695; 
The Fortitude, Id. 4,953.] 

The log-book was offered as incontrovertible 
proof of desertion by a sailor. The captain, 
in the absence of the mate, was produced to 
prove the entry, and other facts. 

BY THE COURT. The log-book is, by act 
of congress, made legal evidence in proof of 
desertion, but is not incontrovertible and 
conclusive. It ought not to he admitted to 
any fact, but that in which the act of con- 
gress permits it to be evidence. Independent 
of the plain construction of the act, there are 
othei* objections. I have seen attempts to de- 
ceive by such entries. In one case it was 
proved before me, that the captain had made 
an entry in the log-book, in a blank acci- 
dentally left by the mate, of a seaman's de- 
sertion. On a careful and clear investigation 
it was proved that the entry was false in 
point of fact, and calculated to gratify a 
malicious, personal antipathy. I have gen- 
erally been averse, as I am in this case, to 
admitting masters of ships as witnesses, in 
disputes with mariners. I do not believe, or 
suspect, that masters of ships are liable to 
any more or peculiar objections, than any 
other dass of citizens. But it so happens, 
from their situation, that differences and dis- 
putes, and consequently strong prejudices, 
most commonly originate between the master 
and mariners; and the merchant is govern- 

HReported by Richard Peters, Jr., Esq.] 



ed by the master's representation. The mas- 
ter is personally liable for wages, though 
the seaman may proceed in rem, against the 
ship, or in personam, against the owner. It 
is his interest to throw the responsibility off 
himself. If the vessel is not valuable enough 
to discharge the lien, or the owner is in bad 
circumstances, and the master solvent, he 
must pay the debt. Instances have not been 
wanting in this court where unjustifiable en- 
deavours have been made, by masters, lo 
charge the ship with seaman's wages. In 
some cases, where funds had been furnished 
and misapplied; in others, to secure them- 
selves. But suppose the master's testimony 
given in a proceeding in rem, and a decree 
on the merits against the demand, the suc- 
cess of the seamen in a prosecution in per- 
sonam thereafter, if their circumstances per- 
mitted further proceeding, would be hopeless. 
I would not be understood, so to apply par- 
ticular instances, as to affect general char- 
acter or principles,, but a practice liable to 
great abuses, ought to be avoided, and other 
testimony may be procured. The law re- 
moves from testimony, persons even remote- 
ly interested; especially where their testi- 
mony is not the only proof which can be ob- 
tained. Having, on the admiralty side of this 
court, to judge of both competency and credit, 
I wish to avoid exposuig myself to the pain- 
ful task, of rejecting testimony for want of 
credit Although I might not be often placed 
In this predicament, yet such a situation 
might occur. The line between competency 
and credit is often imperceptible, and difficult 
to draw. 



Case No. 7,490. 

JONES et al. v. The RATLER et al. 

[Taney, 456.] i 

Circuit Court, D. Maryland. Nov., 1841. 

Lien for Repairs to Vessel — Ownership— Bur- 
den OP Proof. 

1. On a libel against a vessel owned by resi- 
dents of New York, and against her owners, 
for materials furnished such vessel at the city 
of Baltimore, partly before, and partly after 
she came into their possession: Held, that as 
the vessel was previously owned by a resident 
of Baltimore, the materials furnished her, 
whilst so owned, were no lien. 

2. But materials furnished after the change 
of ownership, at the request of the master and 
former owner, under whose charge the vessel 
was jatted out, were a lien upon her, unless it 
be shown that they were furnished on credit 
of the master. And the burden of proof as to 
this fact was on the Ubellants. 

[Appeal from the district court of the Unit- 
ed States for the district of Maryland.] 

The libel in this case was filed in admiral- 
ty, on the 29th of August, 1834, stating that 
between the months of January and August, 
1834, at the special instance and request of 
the agent of the owners of the brig Ratler, 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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the libellants [Francis Jones, surviying part- 
ner of Jolrn Craig, and others] fumislied and 
provided various materials necessary and 
proper for said brig, and for her safety and 
navigation on the high seas, the times when 
and amounts whereof were more particular- 
ly specified in a schedule annexed to said 
libel, and prayed to be talcen as a part there- 
of. That at the times when such materials 
were furnished, said vessel was a foreign ves- 
sel belonging to Oakley & Roome, of the 
state of New York, and that the libellants 
had a lien on said vessel for such materials, 
enforceable by this court That they had 
often applied to said owners for the payment 
of the balance due on said schedule or ac- 
count, but said owners had always refused to 
pay the same. The libel prayed for the 
usual process, and that the vessel might be 
sold, and the proceeds applied to the pay- 
ment of the libellants' said debt 

The defendants [Charles Oakley and Ed- 
ward Roome] in their answer denied that the 
libellants, between the periods mentioned in 
the libel, provided said materials at the re- 
quest of the defendants; they admitted that 
they had been the owners of said brig since 
the 19th of April, 1834; that they believed 
that not more than thirty dollars of value of 
the said bill was furnished by the libellants 
for the use of said brig, and they insisted 
that the small amount if any, which was 
furnished for the use of the said brig, was 
furnished upon the personal credit, which the 
master, under whose charge she was fitted 
out had with the libellants, and especially 
with Francis Jones, one of them, with whom 
the said master, Wm. H. Trott was upon the 
most intimate and friendly terms; that the de- 
fendants did not know the libellants, and 
they denied that they, or either of them, or 
any one for them, requested the libellants to 
perform any work on the brig, or to furnish 
any materials for her use, and they denied 
that, to their Imowledge, the libellants per- 
formed any work or labor on the said brig, 
or furnished any materials or other things 
necessary for her or for her use, unless they 
furnished some small amoimt of not more 
than thirty dollars in value, which the re- 
spondents did not admit, but left the libel- 
lants to prove the same. 

The account filed with the libel was for 
§242 70, to which was annexed an aflldavit 
of Francis Jones, one of the libellants, "that 
the within account is just and true, as stated, 
and that he hath not, nor hath his co-partner, 
or any other person for said firm, rec^ved any 
part or parcel of, or security or satisfaction 
for the same, to his knowledge." A deposi- 
tion of the master, William H. Trott, was 
filed, in which he stated, that he had a run- 
ning accoimt with said libellants for such 
materials and supplies as, from time to time, 
he required in the course of his business; 
such materials and supplies being furnished 
exclusively by them, upon his personal cred- 
it That none of the stores on said bill were 
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for the brig Ratler, except the last item for 
$13 36; that he did not do anything with 
her, until six weeks before she was libelled 
by the libellants; that his whole account 
with the libellants for supplies and materials, 
for several vessels that the deponent had had 
under his charge, was between two and three 
thousand dollars; and that the brig Ratler 
was the property of Oakley & Roome, of 
New York, from some date hi April, 1834; 
that the outfit she required was entirely fmr- 
nished by them; he further said, that the 
anchor mentioned in said accoimt was paid 
for by him m exchange, by giving another; 
what he did on the Eatler, he did as agent of 
Oakley & Roome, by virtue of a power of at- 
torney. This deposition was taken by con- 
sent, to be used as evidence on the part of 
the claimants of the brig, so far as the same 
contained legal evidence; the other facts 
proved will appear from the opinion of the 
court The decree in the district court was 
in favor of the libellants, and on appeal 
taken, the case was argued in the circuit 
court 

D. Stewart, for appellants. 
R. Johnson, for appellees. 

TANEY, Circuit Justice. The libel in this 
case was filed in the district court for the 
district of Maryland, against the brig Ratler, 
to recover the value of necessary materials, 
furnished by the libellants, for the pm-pose of 
fitting her out, at the port of Baltimore; the 
libel charging that she was a foreign vessel, 
the owners residing in the city of New. York. 

The claimants admit, in their answer, that 
they became the owners of the brig on the 
19th day of April, 1834, and that they reside 
in New York, and Insist that the materials 
furnished after they became owners, was a 
very small amount, if any; and they insist 
that they were furnished on the personal 
credit of the master, under whose charge the 
brig was fitted out Various items, neces- 
sary for the equipment of the vessel, are 
charged in the libellants' account, which be- 
gins on the 21st of February, 1834, and ends 
on the 15th of July in the same year. 

The evidence offered, proves that the vessel 
was owned by William H. Trott, of the city 
of Baltimore, until the time mentioned in the 
answer of the claimants, and the materials 
furnished during that period are, consequent- 
ly, no lien upon the brig. 

But the claimants, having admitted in their 
answer, that they became the owners of the 
brig on the 19th of April, 18o4, and were 
residents of the city of New York, and that 
the materials were furnished at the request 
of the master, imder whose charge the ves- 
sel was fitted out, the materials furnished 
during that period are, undoubtedly, a lien 
upon her, unless the claimants can substan- 
tiate their allegation, that they were furnish- 
ed oji the ,credit of the master; the burden 
, of proof, as to this fact, is on them. The 
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only witness who testified to this fact, Is tie 
master himself; but every witness examined, 
proves him to be tmworthy of credit on oath; 
this testimony, therefore, must be disregard- 
ed. The conversations with one of the libel- 
lants, as given in evidence by another wit- 
ness for the claimants, show no intention to 
waive any lien the libellants had on the brig. 

The books of the libellants have been called 
for, and used and made evidence by thS 
claimants, and they show that necessary ma- 
terials of the value of eightj'-one dollars and 
thirty-sis cents, were furnished after the 
claimants became owners; and allowing them 
a credit of ten dollars for an old anchor, as 
proved by the testimony, a balance of sev- 
enty-one dollars and thirty-sis cents was due 
for these materials on the 15th of July, 1834, 
which is a lien upon the vessel; and the court 
proceed to decree accordingly. The brig, it 
appears, was delivered, upon stipulation, to 
the claimants by the district court. 

Decree for $71 36, each party paying their 
own costs. 



Case IS'o. 7,491. 

JONES et al. v. The RICHMOND. 

[28 Hunt, Mer. Mag. (1853) 709.] 

District Court, S. D. New York.i 

Salvage — When NECEssAnT — Sale of Caego — 
Wreok^Power op Master. 

[1. The sale of the cargo of a vessel by the 
master, to be valid and binding on the owners, 
must be bona fide, and under eireumstances of 
extreme necessity, and for the benefit of all 
concerned. The Sarah Ann, Case No. 12,342, 
followed.] 

[2. The master of a whaling vessel wrecked 
in Behring's Strait, having no means of storing 
or saving his cargo, after posting notices on two 
other whalers which had come to the scene, 
sold by a disinterested person, at auction, suf- 
ficient of the cargo to fill them up. Held a 
case of extreme necessity, and that the sale 
was valid and binding on the owners.] 

[See note at end of case.] 

[3. In the absence of fraud or collusion, the 
fact that the masters of the wrecked vessel and 
one of the other vessels were brothers would 
not invalidate the sale.] 

[4. It having been agreed at the sale that 
payment should be made at the Sandwich Is- 
lands, it was immaterial that no money passed 
at the time of sale.] 

[5. The portion of the cargo sold having been 
actually delivered, the fact that there was no 
memorandum or formal bill of sale was imma- 
terial.] 

[6. Nor was it material that no entry of the 
sale was made upon the log book.] 

[7. The transaction was not a salvage serv-- 
ice on the part of the purchasers.] 
[See note at end of case.] 

[This was a libel by Walter R. Jones and 
others, owners of the ship Richmond and 
cargo, against the cargo, to recover the same. 
Similar libels were instituted in Cases Nos, 
7,492 and 11,797.] 

1 [Reversed by circuit court (case unreported). 
Decree of circuit court reversed in 19 How. (60 
U. S.) 150.] 



T2ie libelants were the owners of the ship 
Richmond and her cargo. Philander Winters, 
master. She sailed in July, 1846, from a 
place caUed Cold Spring, D. I., on a whal- 
ing voyage, and having been out over three 
years, was about to take up her homeward 
voyage, with nearly a full cargo of oil and 
bone; and having fallen in with a dense fog, 
on the 2d day of August, 1849, she struck on 
the rocks, and was there wrecked to such an 
estent that she could not be got off, and 
eventually she became a total wreck. The 
place of this misfortune was in or near Behr- 
ing's Strait, at about latitude 6Q° north. It 
was not until the year preceding this dis- 
aster that the Arctic Ocean was known as 
good fishing ground. While cruising in that 
vicinity, the ship Richmond found the ob- 
ject of her pursuit abundant and quite easily 
captured. The ship Superior, of Sag Harbor, 
Capt Royce, Master, has the honor of this 
discovery, and was the first ship to take 
whale in the waters of the Arctic Sea. Only 
two months in the year are these waters 
open to the bold navigators, whUe during the 
residue of the year these waters are sealed 
up by ice as impenetrable as the Rocky 
Mountains, upon their borders. On the Zd 
day of August, 1849, a short time before these 
seas were to be closed for that season, Cap- 
tain Winters found his ship Richmond on 
the rocks, with water rushing into her imtil 
she was filled within eighteen inches of her 
plank deck. Still he did not abandon her, 
but kept lawful and actual possession, going 
with his boat to and from shore, a distance 
of about half a mile each way. His first 
impression must have been to have effected 
a landing of as much of his cargo of oil and 
bone as might have been practicable, but 
then he had. no means of protection. The 
spot was a thousand miles from the face of 
civilized man, and the natives in that region 
were savages according to the worst import 
of the term, and to land the cargo within their 
reach, would prove as destructive as if left 
to the winds and the waves. Such was the 
condition of the ship Richmond, when, on the 
4th day of August, 1849, two other ships 
hove in sight, and coming within hail, pixived 
to be the Elizabeth Frith, Jonas Winters, 
master, and the Panama, F. M. Hallock, 
master. The masters of these two ships were 
called to view the condition of the Richmond, 
and, not being full, the master of the Rich- 
mond proposed a sale of oil and bone from 
his ship, in quantities sufficient to fill up 
each of those ships. And the master of the 
Richmond put up a written notice upon the 
masts of those two ships, the Elizabeth Frith 
and the Panama, that the oil and bone of the 
Richmond's cargo would be sold at auction, 
on board the Richmond, on the 8th of Au- 
gust, 1849. The notice having been so posted 
up four days, a disinterested person was 
designated as auctioneer by the master of the 
Richmond, and he then and there sold at 
public auction oil and bone as follows:— To 
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the master of tlie Panama 18,000 gallons of 
oil, at 75 cents per barrel, and 3,000 lbs. of 
bone. And to tlie master of the Elizabeth 
B'rith 600 barrels (18,860 gaUons) of oil, at 
$1 per barrel, and 6,000 lbs. of bone. These 
several quantities of bone and oil filled up the 
two last ships so tiiat no more could be taken, 
and in order to receive this much, the Eliza- 
beth Frith was obliged to throw overboard 
shooks and bread to the value of $800, and 
in like manner the Panama was obliged to 
throw overboard shooks and bread to the 
value of §500, to make room for the oil and 
bone. The oil and bone were delivered and 
taken out of the Richmond, and stowed in the 
respective ships, Elizabeth Frith and the Pan- 
ama, with which these two ships returned 
home, bringing from the Richmond her mas- 
ter and crew. Five days from thence the 
master of the Richmond died, while on the 
passage to the Sandwich Islands, where, ac- 
cording to the terms of the sale, the oil and 
bone were to be paid for, to the master of 
the Richmond. There was no bill of sale 
executed by the master of the Richmond, 
and no security given by either of the pur- 
chasers. The auctioneer kept the only memo- 
randum of the quantity sold to each pur- 
chaser. When taken out of the Richmond, 
the oil' and bone were stowed indiscriminate- 
ly with other oil and bone in the Frith and 
Panama, and on their arrival home the en- 
tire cargo of each ship was sold, together, 
amounting in all to a little short of ?50,000. 

The present libel is instituted by the own- 
ers of the ship Richmond against the own- 
ers of the Elizabeth Frith and the Panama, 
and they seek to recover the value of the oil 
and bone in the home market, to wit, in 
New York, yielding the right of the claimants 
to deduct therefrom such sum or sums as 
may be deemed just and reasonable for sal- 
vage service. It is not material to state the 
allegations contained in the libel, nor is it 
essential particularly to point out the ad- 
missions or allegations contained in the sev- 
eral answers of the claimants, as spread upon 
the record. It is sufficient that it should now 
appear that the claimants set up ^the sale 
made by the master of the Richmond, on 
the 8th of August, 1849, as the foundation of 
their title to the oil and bone taken from the 
Richmond and transferred to their ships re- 
spectively. And the claimants rest their de- 
fense on the grounds that the sale was made 
under circumstances of extreme necessity, for 
the good of all concerned; and that the sale 
.was bona fide and valid, as against the own- 
ers. On the other hand, the libelants deny 
that the master had authority to sell the car- 
go, and insist that the property, in the cargo 
still remains in them; admitting, at the same 
time, that the court now, on the pleadings 
and evidence of the case, may award sal- 
vage to the claimants, but Insist on a de- 
cree for the balance in the names of the 
claimants. 
The statement of the controversy, thus far, 
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puts the claimants in the affirmative, and It 
is incxmibent on them to sustain their title 
to the property by the rules of law. To do 
that, they say: 

I. The ship and cargo were wrecked and 
irrecoverably lost, within twenty or thirty 
days of the period when polar ice would in- 
close that whole region for ten months of 
the coming year. She was 27,000 miles from 
her home port, and no vessel could be found 
to take her cargo on freight or salvage on so 
long a voyage. 

H. The sale was bona fide, and there can- 
not be shown any want of integrity of motive 
on the part of the master of the Richmond 
in making the sale. Howland v. Two Hun- 
dred and Ten Barrels of Oil [Case No. 6,801]; 
6 Owen, 271. 

m. There being no other method of sav- 
ing any thing from -the ship, the master had 
authority, as agent for all concerned, con- 
stituted by the necessity of the case, to save 
what he could from inevitable annihilation 
hy means of the sale. Abb. Shipp. (5th Am. 
Ed.) pp. 14:, 19, and note to page 19; The 
Sarah Ann [Case No. 12,342]; New England 
:Qis. Co. v. The Sarah Ann, 13 Pet [38 U. S.] 
387. 

The points taken by the libellants were as 
follows: 

I. The pleadings admit the ownership and 
title of the claimants to the cargo of the 
Richmond, subject only to the question, 
whether the alleged sale was valid. The 
burden of proof to show a valid sale is upon 
the claimant 

H. The service rendered was essentially 
a salvage service, and the sale was invalid. 
The vessel was an acknowledged wreck; and 
under this head, the counsel of the libelants 
assign the following reasons for the pur- 
pose of invalidating the sale: 1. The master 
and crew abandoned the ship, and sought 
a passage home on any terms. 2. This was 
no proper place for a sale, 3. There was no 
waiting for purchases. 4. This was no mar- 
ket 5, No money required or paid. 6. 
There was no written entry, biU of sale, or 
memorandum of the sale, 7. No counting or 
measurement except by the pretended pur- 
chasers for tlieir own purposes. 8. There 
was a considerable portion in possession of 
the salvors on board the Elizabeth Frith at 
the time of the sale. 9. The whole was In 
their absolute power. 10. No actual change 
of possession. 11. No single circumstance to 
change the case from the ordinary one of 
wrecked property in danger of being lost 
The rules of law applicable to the prin- 
ciples are familiar. See The Emulous [Case 
No. 4,480]; Bearse v. Three Hundred and 
Forty Pigs of Gopper [Id. 1,193]. 

III. The master in this case did not right- 
fully exercise any such powers of sale as 
he is, under some circumstances, entitled to 
exercise; the voyage being broken up. 1. 
The auction was without competition. 2. 
No notice given to any other vessels. 3. 
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The whole transaction was a combination, t 
and if not so in fact, yet too much exposed 
to abuse to be permitted or sanctioned. 3 
E. O. L. 215; 8 E. C. L. 309; Pope v. Nick- 
erson [Case No. 11,274]; 2 Nev. & M. 303, 
317, 328; The Tilton [Case No. 14,054]; The 
Sarah Ann [Id. 12,342]. 

IV. The sale of the bone with the oil was 
of itself sufficient to impair the whole sale. 

V. The ship, including boats, sails, anchors, 
&e., were sold for $5 only. 

VI. This is a question of salvage and of 
its proper adjustment. Brevoor v. The Fair 
American [Case No. 1,847]; The Emblem [Id. 
4,434]; 1 W. Rob. Adm. 331; 3 Hogg. Adm. 
422; Parle, Ins. 304; The Centurion [Case 
No. 2,554]; Butterworth's Case [Id. 2,251]; 
Joy V. Allen [Id. 7,552]. 

VII. There was no serious danger. 

VIII. There was no saving of life connect- 
ed with the sei-vice. 

IS. It must be either a sale or a salvage. 
The Emulous [Case No. 4,480]; The Tilton 
[Id. 14,054]. 

X. The sale was not bona fide. 1. Not twb 
parties. 2. The buyer was brother to the 
seller. 3. The public auction was a farce. 
4. There was no time of payment. 5. The 
entry of the party buying in his private 
books was not enough. And 6. No entry in 
the log-book. 

Mr. Moore and D. Lord, for libelants. 
Hoxey & O'Connor, for claimants. 

BY THE COURT. The preceding state- 
ment of this cause, and the singular ability 
with which it has been conducted by the 
learned counsel, mark it as one of great 
importance. The amount in question is of 
no small consideration. The principle in- 
volved, and the facts in evidence, tend to 
magnify the deep interest of the paities 
concerned, as well as the bearing it may 
have on the commerce and navigation of the 
country. The great question to be decided 
in this case is the effect of the sale made 
by Captain Winters on the 8th of August, 
1849. If that sale was a valid one then these 
libelants are not entitled to a decree and 
as a necessary consequence the libel must be 
dismissed. But, on the contrary, if the sale 
was invalid, the libel must be sustained, 
and in that event other questions will be 
open for discussion. The learned counsel 
have given to the subject so thorough an 
investigation, that the duties of the court, 
are rendered much less arduous than they 
otherwise might have been. 

Having alluded to the principle involved, 
I proceed now to state that principle more at 
large, and apply it to the facts of the case. 
Does the law afford the master of a vessel 
power, under any circumstances, to sell the 
cargo; and if so, under what circumstances 
may that power be exerted by the master? 
Recun-ing to the early cases in admiralty, 
the English courts may have held the question 
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in doubt, and, perhaps, we are authorized in 
saying that the power was denied alto- 
gether; but in later years it has been de- 
cided otherwise, and in disposing of this 
case, it may not be important to extend 
our inquiry beyond the period when, in this 
country, all doubts have been swept away, 
and the law on this subject has been set- 
tled, too weU settied to admit of doubt or 
difficulty. I will state In the most concise 
manner possible, what may be considered 
thus settled. The sale must be bona fide, 
without fraud or collusion, and under cir- 
cumstances of extreme necessity. Although 
in some of the leading cases, language less 
strong and emphatic, sanctioning a sale, has 
been used, still in disposing of the present 
case, it may be proper to adopt the charac- 
teristic language used in other cases, "ex- 
treme necessity," as more appropriate, with- 
out saying that evidence less strong may 
not be used in other cases. In The Sarah 
Ann [Case No. 12,342], Obadiah Woodbury 
and others, claimants, this question is con- 
sidered at large, and Judge Story, in his 
opinion, says: "I agree at once to the doc- 
trine, that it is not sufficient to show that 
the master acted with good faith and in the 
exercise of his best discretion. The claimants 
(upon whom the onus probandi of the valid- 
ity of the sale is thrown) must go farther, 
and prove that there was a moral necessity 
for the sale, so as to make it an urgent 
duty upon the masters to sell for the pres- 
ervation of the interests of all concerned. 
And I do not know how to put the case more 
clearly, than by stating, that if the circum- 
stances were such that an owner of reason- 
able prudence and discretion acting upon 
the occasion would have directed the sale 
from a firm opinion that the brig could not 
be delivered from the peril at all, or not 
without the hazard of an expense utterly 
disproportionate to her real value, as she 
lay on the beach, then the sale by the mas- 
ter was justifiable, and must be deemed 
to have been made under a moral necessity." 
The judge adds: "As to the position of the 
brig, thgre is abundant evidence that it 
was truly perilous." This opinion was pro- 
nounced at the May term of the First cir- 
cuit, 1835, and was taken to the supremo 
court, and finally disposed of there, at the 
January term, 1839. See [New England 
Ins. Co. V. The Sarah Ann] 13 Pet [33 U. 
S.] 387. After a very able discussion of 
the case, the unanimous opinion of the court 
is there pronounced, most fully confirming 
Judge Story's doctrine as laid down at the 
circuit, on the original trial of the cause. 
The marginal note is an epitome of the 
case, and is conclusive authority, thus brief- 
ly stated: "The right of the master to sell 
a vessel stranded depends on the circum- 
stances under which it is done to justify 
it- The master must act in good faith, and 
exercise his best discretion, for the benefit 
of all concerned; and a sale can only be 
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made on the compulsion of a necessity, to 
be determined in each case by the actual 
peril to which the vessel is esposed, and 
from which it is probable, in the opinion of 
persons competent to judge, the vessel can- 
not be saved. This is an extreme neces- 
sity." 

On a particular examination of this case, it 
would seem that whenever there "is a moral 
necessity, extreme peril or extreme necessity," 
the master has the power to sell the vessel, 
and of course he may, under the like neces- 
sity, sell the cargo when it belongs to the 
same owners. This principle must ever be 
qualified by the fact, that the master has 
acted bona fide, and for the benefit of all con- 
cerned. A reference to this case, of course, 
embraces the authorities cited in support of 
the doctrine maintained, rendering it unnec- 
essary to enumerate those cases here. The 
doctrines of this case are recognized in Ben, 
Adm. p. 169, § 299, a work of great merit, 
recently published. The principles of law 
having been considered as settled, the remain- 
ing inquii7 is, do the facts proved present a 
case falling within those principles? 

The facts adduced to establish the sale be- 
long to three distinct classes: (1) To show 
that the sale was bona fide; (2) to show 
that the sale was for the benefit of all con- 
cerned; and (3) to show that a case of ex- 
treme necessity existed. To the first, • it is 
objected that the master of the Elizabeth 
Frith was a brother of CapL Winters of 
the Richmond, under whose authority the 
sale was made. In the entire absence of all 
proof showing a collusion between the seller 
and the purchaser, the relationship alone 
should not impair the sale. The facts on 
this point very satisfactorily rebut all pre- 
sumptions of fraud and collusion. As to the 
second, after a careful examination of the 
testimony, I have no doubt, but for this sale, 
the whole cargo must have proved a total 
loss. Although but little was saved, yet that 
little was designed by the seller, and was in 
fact for the benefit of all concerned. There 
was no alternative between a total loss and 
this sale. The testimony has established this 
beyond a reasonable doubt As to the third 
and last class of evidence to sustain the sale, 
that the condition of the ship was that of 
extreme necessity, the evidence is overwhelm- 
ing. Indeed, this point has been so thorough- 
ly maintained, that the libelants do not make 
it a point in their case, but rely very much 
on other objections to the sale. There is no 
necessity of recapitulating the testimony as to 
the extreme peril the ship was in at the 
time of the sale, because it is all one way, and 
stands uncontradicted. The master finds his 
ship and cargo in the condition of extreme 
peril, and proceeds to sell so much of the oil 
and bone as could be taken out of his ship 
to the masters of the Frith and the Panama, 
and the same was delivered, on an agreement 
to pay therefor, at the Sandwich Islands, 
when the ships arrived there; but before their 



arrival at the place of payment, the master 
of the ship Richmond died at sea, and there 
was no person at the Sandwich Islands quali- 
fied to receive the same, and the money re- 
mains due to the owners of the Richmond, 
and the liability is admitted. 

Numerous other objections have been sug- 
gested against the validity of the sale, most 
of which have been removed by evidence, and 
still a few of those objections require some 
notice. 

It has been said that this was -no proper 
place for the sale; there was no market there. 
But it should be considered that in waiting 
for a more convenient place, or a better mar- 
ket, the ship would .have gone to pieces, and 
the whole cargo would have been lost. 

It is said, likewise, that there was no mon- 
ey required, and no money paid. In reply 
to this, it wiU be remembered, that it was 
agreed that the payment should be made at 
the Sandwich Islands, but before the ships, 
whose masters had purchased the oil, ar- 
rived at that place, Capt. Winters, of the 
Richmond, had deceased at sea, and there 
was no one authorized to receive payment. 
It is urged, also, that there was no memoran- 
dum or bill of sale, of the oil, and that it 
never was delivered. Neither of those can 
avail— for in point of fact the oil and bone 
were delivered, and although there was no 
bill of sale, yet there was a memorandum in 
writing kept, and produced in court, of all 
the oil and bone purchased. In a case like 
the present a formal bill of sale cannot add 
to the title of the purchasers. An actual sale 
and delivery of personal goods, orally, will 
carry the title as well as a bill of sale. The 
law does not demand any particular form 
for the sale of personal goods. 

It is insisted that the omission to enter the 
sale on the log-book is a good reason to set 
aside the sale as invalid, but the impression 
cannot well be avoided, that the disaster it- 
self was calculated to prevent the entry. 
Great confusion, anxiety, and terror must 
have prevailed, and every moment after the 
ship struck was employed in devising means 
to secure something to the owners from the 
wreck. Besides, if the log-book had been 
here, with all the circumstances written down 
upon its pages, by the mate, it would only 
be cumulative evidence of what is amply 
proved by a mass of uncontradicted testi- 
mony„ 

And last of all, the principal stress of the 
libelants rests on their legal proposition, that 
this was salvage service, and not a sale. 
Salvage is the compensation that is to be 
made to persons by whose assistance a ship 
or its lading has been saved from impending 
peril, or reward after actual loss. By refer- 
ence to the testimony, it will be seen at a 
glance, 1;hat this was never undeiiiaken as a 
salvage service. Situated as these two ves- 
sels were at the time, on the best whaling 
ground, where both ships might have been 
filled in three or four days, it cannot be be- 
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lieved that their masters would have tm- 
dei-taken the risk of bringing to the home 
port the property of another, relying, as they 
must have done, on uncertain litigation for 
their compensation. But, again, the oil was 
taken on an express agreement,— a sale for 
a stipulated price, excluding altogether the 
idea of salvage. The law did not compel 
these masters to receive the oil on such terms, 
and as they virtually declined, their owners 
cannot now he compelled to accept salvage 
compensation. 

As to the chronometer, the instruments, 
and their medicine chest, they are not claim- 
ed under any sale or for salvage. It was a 
mere gi-atuity. And the owners of the Rich- 
mond should he satisfied then without suit 
or decree, especially when they have been 
safely kept for their use alone, without any 
pretence to detain them from the rightful 
owners. 

So far, then, as I have been able to weigh 
the testimony, and bring the case to the test 
of well-settled principles of law, I am bound 
to say, that the sale of the cargo of the ship 
Richmond, on the 8th of August, 1849, was 
made under circumstances of necessity; that 
it was bona fide and for the benefit of all 
concerned. For these reasons, the sale is up- 
held, and the libel dismissed, without cost to 
either party. 

[NOTE. Upon an appeal to the circuit court 
by the libelants, tiiis decree was reversed, the 
sale declared void, and the respondents declared 
to be entitled to a moiety of the net proceeds, 
in the New York market, of the articles brought 
in their respective ships. The claimants appealed 
to the supreme court. The opinion was deliv- 
ered by Mr. Justice Grier, in which the decree 
of the circuit court was reversed, in that the 
salvors were allowed compensation only by a 
moietv of the saived property at the first port 
of safety,— the Sandwich Islands,— and an ad- 
ditional allowance for freight for the carriage 
of the owners' moiety to a better market at the 
home port. 19 How. (CO U. S.) 150. The ease 
was held to be one of derelict, the transfer re- 
quiring no great exertions or any long delay. 
"The contrivance of an auction sale under such 
circumstances, * * * where there was no 
•market, no money, no competition, * * * is 
a transaction which has no characteristic of a 
valid contract."] 
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JONES V. The RICHMOND. 

[39 Hunt, Mer. Mag. 71.] 

District Court, S. D. New York. April 26, 
1858. 

Damages to Cargo— Depositiox— Stowage. 

(1. The sale by auction of the cargo of a 
whaler consisting of oil and bone, wrecked in 
Behring's Strait, made by the master, to mas- 
ters of three other whalers homeward bound, 
the master having no other means of disposing 
of or of saving the cargo, will be regarded as 
a salvage service by the ship and crew of the 
purchasing vessel, and not a purchase by the 
masters. Post v. Jones, 19 How. (60 U. S.) 
150, followed.] 

[2. The owners of the wrecked cargo have 
the right to an accounting from such a purchas- 



ing vessel for the value of the salved property, 
less the value of the salvage service. Post v- 
Jones, 19 How. (60 U. S.) 150, followed,] 

[3. The jurisdiction of admiralty in such a 
case is independent of the fact that the salved 
property was arrested or brought within the ter- 
ritorial authority of the court.] 

[4. An action in rem may be brought in ad- 
miralty, without arrest of the property proceeded 
against, or its presence within the territorial 
jurisdiction.] 

[5. In such a case, unless the want of juris- 
diction is patent on the libel, the personal ap- 
pearance of the defendant by stipulation and 
answer, without protest, demurrer, or plea to 
the jurisdiction, is equivalent to attachment 
of the property.] 

[6. Limitation of time or staleness of libel- 
ants' claim will not avail the respondent, unless 
pleaded in bar.] 

[7. Delay pending another case, arising out 
of the same transaction and substantially in- 
volving the merits of the case at bar, and or 
which both parties are cognizant, will not render 
a claim stale, so as to preclude the claimant.] 

[8. Cumulative testimony of salvors is ad- 
missible in evidence ex necessitate as to facts 
concerning the alleged service, notwithstanding 
their apparent interest in the result of the pro- 
ceeding.] 

The ship Richmond, being wrecked in Beh- 
ring's Straits, while on a whaling voyage, 
her cargo of oil and bone was purchased by 
the masters of the ships Elizabeth. Frith, 
Panama, and Junior, and brought to a port 
of safety. The owners of the Richmond 
[Charles H. Jones and others] libeled that 
portion of the' cargo brought by the first 
two vessels, claiming that the sale was not 
a valid one. The suit was decided by the 
supreme court at Washington — [Post v. 
Jones] 19 How. [60 U. S.] 150— in favor of 
the libelants, decreeing that they recover 
the proceeds after deducting salvage. The 
present action is against that portion of the 
cargo brought by the ship Junior. 

Mr. Lord and Mr. Moore, for libelants. 
Mr. Benedict and Mr. Hoxie, for claimants, 

BY THE COURT (BETTS, District Judge). 
1. The case made by the multifarious facts 
and witnesses produced on the hearing of 
this cause differs in no essential particular'? 
from the one tried in the supreme court of 
the United States upon the same subject- 
matter. [Post V. Jones] 19 How. [60 U. S.] 
150. 

2. The additional proofs given in this case 
are mostly cumulative (Palmer v. Fiske, 
[Case No. 10,691]; 15 Johns. 413), and also 
speculative and hypothetical in their char- 
acter, not capable of detei-mining positively 
the fact they were used to establish; i. e. 
that the ship Junior would be aole to catch 
and secure whales sufficient to produce the 
quantity of oil and bone produced from the 
ship Richmond in less time than was occu- 
pied by the Junior in removing the same 
quantity of each from the wreck of the 
Richmond. Besides, the supreme court had 
considered and determined, in its judgment, 
the value of that species of evidence. 
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3. The court will hold the decisions of the 
supreme court upon the effect of the proofs 
In that cause to be conclusive upon the 
weight and value of the like testimony in 
this. 

4. Accordingly, the transaction between 
th^ two ships in Behring's Straits on hoard 
the wreck of the Richmond must, for the 
purposes of this trial, he regarded as salvage 
sei-vice by the ship and crew of the Junior, 
and not a purchase of the oil and bone by 
the master of the latter from the master 
of the Richmond, which vested the right of 
propei*ty in the owners of the Junior. 

0. The owners of the wrecked ship are 
entitled to call the owners of the Junior to 
account in this court for the value of such 
salved property, over and above satisfying 
out of the salvage services performed. 

6. The court of admiralty has jurisdiction 
of the cause to that end, and the jurisdiction 
is not dependent upon the fact that the 
salved property was arrested or brought 
within the territorial authority of this court. 

7. An action in rem may be instituted and 
prosecuted to judgment in this court, with- 
out the arrest of the property proceeded 
iigainst, or its presence within the territorial 
jurisdiction of this court. This necessarily 
is so when the process issues against rights 
xiud credits, and may be the case, also, in 
respect to proceeds of ships and other prop- 
erty. Mauro v. The Almeida, 10 Wheat. 
[23 U. S.] 473. A citation or monition to the 
party holding the property is adequate serv- 
ice to authorize the court, by decree against 
the party personally, to compel him to fulfil 
the decree. Waterbury v. Myrick [Case No. 
17.253]; Reed v. Hussey [Id. 11,64G]; The 
Itobert Fulton pCd. 11,890]; [Jennings v. Car- 
son] 4 Cranch [8 U. S.] 22, 24; 1 Gel. 75; 
jMauro V. the Ahneida [supra]; [Greenleafi 
V. Birth] 9 Pet. [34 tj. S.] 300. . The practice 
-of the English admiralty is to the same 
effect,— 1 Hogg. Adm. 335; The Merchant 
[Case No. 9,434],— and the personal appear- 
iiuce of the defendants, by stipulation and 
answer, is equivalent to an attachment of 
the property itself. 

8. The process prayed for in the libel was 
one in due form of law, according to the 
course of courts of admiralty and of this 
eourt, against the proceeds of the cargo, ma- 
tei'ials, and furniture of the ship Richmond, 
and that the defendants (by name) a;id 
each of them, and all persons having any 
right thereto, etc., "may be cited to appear 
iind answer the matters alleged and pro- 
posed," etc. 

9. The usual process in rem, against the 
effects named, was issued in connection with 
A citation or monition to the defendants 
personally to appear and answer the libel. 

10. This process was returned to the mar- 
shal, personally served on one of the defend- 
ants, and all of them appear in open court 
by their proctors, and made their appear- 



ance, "apud acta to the cause," and subse- 
quently filed their answer, contesting the 
merits of the case, without taking exception 
by pleading to the form or sufficiency of the 
process, or its mode of service. 

11. This is a recognition of the jurisdic- 
tion of the court over the case, and of the 
regularity of the proceedings in instituting 
the suit A protest, demurrer, .or plea to the 
jurisdiction, or exception to the process, 
must be taken previous to a full answer to 
the merits (2 Brown, Civ. Adm. Law, 414; 
Dunl. Adm. Prac. 180, 185; Conk. Prac. c. 8; 
Betts, Adm. Prac. 48; cases as cited), unless 
the want of jurisdiction is patent on the 
Ubel. 

12. Nor can the defendants legitimately 
avail themselves of limitation of time or 
staleness of the demand, without intei-posing 
a defensive allegation to the libel, either be- 
ing applied as causes of bar to the action. 
2 Brown, Civ. Adm. Law, 406, 414. 

13. The delay of this prosecution is rea- 
sonably accounted for by the pending of the 
case of Post v. Jones, 19 How. [60 U. S.] 161, 
in the supreme court, which related to this 
wreck and salvage, and involved substantial- 
ly the merits of this case, and of which the 
defendants were cognizant; and also by the 
correspondence between the parties, and is 
sufficient to protect the libelants from the 
exception of staleness to their demand. 

14. The testimony of the witnesses, Cheny 
and Carr, is admissible, ex necessitate, not- 
withstanding their apparent interest in the 
suit; they being salvors in the transaction, 
—2 Hogg. Adm. 151; Id. 145; The Henry 
Ewbank [Case No. 6,376]; The Boston [Id. 
1,673],— their interest is mostly, if not entire- 
ly, cumulative. 

15. The decision In the previous" case— 
[Post V. Jones] 19 How. [60 tJ. S.] 161— hav- 
ing settled the" character of this transaction 
to be one of salvage, I regard the award of 
compensation made In that case to the sal- 
vors a proper one to be adopted in this, to 
be reserved by the defendants out of pro- 
ceeds which have gone into the hands of 
the defendants, and the same rule also 
measures one moiety of these proceeds as 
the amount they are •bound to accotmt for to 
the libelants. 

16. The decree will be so framed as to se- 
cure the libelants a moiety of these proceeds, 
cargo, and materials obtained by the re- 
spondents from the Junior at New Bedford, 
after the deduction of freight and charges 
thereon from the Sandwich Islands to New 
Bedford. The salved goods lost by perils of 
the sea on the voyage from the Sandwich 
Islands to New Bedford are to be brought in- 
to the account. 

Decree accordingly, with cost, with an or- 
der of reference to ascertain and report the 
amount payable, if the same is not agreed 
between the parties. 

[See note to Case No. 7,491.] 
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Case Ho. 7,493. 

JONES et al. v. SGHELI/. 

[8 Blatchf. 79.] 1 

Circuit Court, S. D. New York. Dec. 3, 1870. 

Triai, bt Court — Docket Fee. 

1. Where, in a suit at law, a jury is waived, 
under the 4th section of the act of March 3, 
1865 (13 Stat. 501), and the case is tried by the 
court without a jury, and judgment is ordered 
for the plaintiff, a docket fee of $20, under the 
fee hill of February 26, 1853 (10 Stat. 161), 
is not taxable in his favor. 

[Cited in Jerman v. Stewart, 12 Fed, 275.] 

2. But a docket fee of $10 is taxable in his 
favor under said act of 1853, being the docket 
fee in a ease "at law, where judgment is ren- 
dered without a jury." 

[Action by Frederick M. Jones and others 
against Augustus Schell, collector of the port 
of New York, for the recovery of duties ille- 
gally exacted.] 

Almon W. Grlswold, for plaintiffs, 
Noah Davis, Dist Atty., for defendant. 

WOODRUFF, Circuit Judge. This is an 
action at law, brought against the defendant, 
as collector of the port of New York, to re- 
cover back moneys erroneously exacted for 
duties. The parties, in pursuance of the 4th 
section of the act of March 3, 1865 (13 Stat 
501) waived a jury, and the cause was tried 
by the eouil:, and judgment was ordered for 
the plaintiffs. In their bill of costs the plain- 
tiffs claimed, and the derk allowed on taxa- 
tion, twenty dollars, as a docket fee; and 
from such taxation the defendant appeals. 

By the act of February 26, 1853, "to reg- 
ulate the fees and costs," &c., in the courts 
of the United States (10 Stat 161), it is en- 
acted, that the following and no other fees 
shall be taxed and allowed: "In a trial be- 
fore a juiT, in civil and ciiminal eases, or 
before i*eferees, or on a final hearing in eq- 
uity or admiralty, a docket fee of twenty 
dollars;" to which a proviso is added, that, 
if the recoveiT be less than $50, in admiralty, 
then the docket fee shaU be $10. 

It is clear that the language of this clause 
of the statute does not include the present 
case. It is not a case, in equity or in admi- 
ralty. The trial was not had befo;:e a jury or 
before referees. There is no other clause in 
the statute which gives twenty dollars as a 
docket fee. It is, however, argued, that, 
when this statute was passed, a trial by the 
court on a waiver of a juiy, had not been 
provided for, and that, for that reason, it 
was not mentioned. It is quite probable 
that this is so. If there be a trial of an is- 
sue of fact there would seem to be no good 
reason for denying to the attorney the docket 
fee, when the trial is before the court with- 
out a jury. The same prepai*ation is neces- 
sary, and the same time is consumed in at- 
tendance, and the same labor is employed in 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



the trial, as when the issues of fact are tried 
by a jury or before referees. Neverthelef^s, 
the statute does not allow it and it does for- 
bid any allowance which is not specified. If 
it wajs a mode of trial not known to this 
court when the fees were prescribed, that is 
a reason why It was not provided for; but 
this very circumstance shows that in truth 
it was not provided for rather than it was. 
When the statute was passed, in 1865, per- 
mitting such waiver and a trial by the court, 
no change was made in relation to fees; and, 
while it may be true that it created a case 
omitted in the former statute, the court are 
not warranted in supplying the supposed 
omission, in the face of the prohibitory lan- 
guage of the prior act 

Still, the attorney is not left without a 
docket fee. The statute, in its further spec- 
ification, adds: "in cases at law, where judg- 
ment is rendered without a jury, ten dol- 
lars." At the time of this enactment, this 
clause was applicable to judgments rendered 
on demurrer, on default &c., where no trial 
was had; but, as a genei-al statute, it must 
be held to embrace all cases in which, under 
any existing or future legislation, such a 
judgment might be rendered. The present is 
a case "at law," and not in equity nor in ad- 
miralty. Judgment herein "is rendered with- 
out a jury." It comes within the very terms 
of the statute. The plaintiffs are, therefore, 
in this condition— by waiving a trial by jury 
in an action at law, they have placed them- 
selves in a situation in which no existing 
statute will allow to them a docket fee of 
twenty dollars. If it is a hardship, that 
should have been considered before the 
waiver was made. They can claim the ten 
dollars, because congress, by the act of 1865, 
made a new case, which comes within the 
statute giving that allowance. The taxation 
by the clerk must be modified, by striking 
out ten dollars, as erroneously taxed. 
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Case No. 7,494. 

JONES V. SEARS. WELSH v. SAME. 
MALONEY V. SAME. 

.[2 Spr. 43,] 1 

iJistrict Court D. Massachusetts. Dec, 1861. 

Seamen — Discharge in Foreign Port — Insubor- 
dination—Payment OF Wages. 

1. Discharge and imprisonment of seamen 
in a foreign port The degree of disobedience 
and insubordination which will justify a dis- 
charge, 

[Cited in Worth v. The Lioness No. 2, 3 Fed. 

925.] 
[See The America, Case No. 286.] 

2. Responsibility of master for permitting 
unlawful act toward crew. 

1 [Reported by John Lathrop, Esq., and here 
reprinted by permission,] 
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3. The intosicaiion of seamea. 

4, Payment of wages already due discharged 
seamen to consul, not a payment to seamen. 

These -were three lihels in personam, and 
heard together. The respondent was the 
master of the ship Sylvanus Allen, and the 
lihellants formed part of the crew of that 
vessel, which lay in the harbor of St Thom- 
as on the 22d February last. About forty 
American shipmasters tvere in port, and 
they resolved to celebrate that day on board 
the Sylvanus Allen. Accordingly, a dinner 
was prepared, to which the captain, with 
some invited guests, sat down about five 
o'clock. After this was over, there was 
dancing by the party, and other festivities, 
until ten or eleven o'clock at night, when 
the difficulties occurred out of which these 
suits arise. The crew consisted of four 
men,— the libellants and one other. Three 
of these went ashore early in the afternoon, 
and came back at eight or nine in the .even- 
ing. Welsh, one of the libellants, did not 
go ashore. At the time of the difficulty, 
nearly the whole party of captains and 
guests, foiiy or fifty persons, was on board, 
aft upon the quarter deck, and the crew, 
with several sailors from other vessels, who 
however took no part in the affair, were for- 
ward. A dispute arose amidships between 
Ryan, the one of the crew who does not sue 
and who did not return to this country, and 
the second mate. A scuffle followed; the 
captains and others of their party rushed 
forward, the remainder of the crew rushed 
aft, and a general m616e ensued. The evi- 
dence as to the degree of violence used and 
the threats nttered, on either side, was very 
conflicting. Jones received a blow which 
broke his skull, and Maloney one which ren- 
dered him senseless until the nest morning. 
The police were sent for from shore, and 
all the crew except Maloney were ironed and 
sent to jail. Maloney was carried to the 
Jiospital. While thus confined, the Sylvanus 
Allen sailed. The libellants were after- 
wards discharged by the authorities of the 
island. 

R. R. Bishop, for libellants. 
H. A. Scudder, for respondent. 

SPRA6UB, District Judge. These are 
three libels heard together, I shall first con- 
sider the case of Jones. Four distinct causes 
are included in his libel: 1. "Wages earned 
before the 22d February; 2. Damages for 
unlawful discharge and imprisonment in a 
foreign port; 3. Clothing converted by the 
captain or lost by his fault; 4. Damages for 
personal injuries inflicted, as he charges, by 
the captain. 

1st As to the wages earned before the 22d 
Februaiy, the claims of all the libellants 
stand upon the same ground. It appears 
by the master's account-book and supple- 
tory oath, that, when they were discharged, 
a small sum was due to each of the libel- 



lants for wages previously earned, which 
sum the master paid to the American con- 
sul at St Thomas; and the defendant con- 
tends that this is such a payment to or for 
the benefit of the seamen as will exonerate 
the master from further liability. The ques- 
tion is, these men having been sent ashore 
and discharged, is a payment to the Ameri- 
can consul at that port, of wages then earn- 
ed and due, a payment to the seamen? It 
not appearing that this was by the request 
of the seamen, or that the proceeds ever 
came to their use, I know of no law by 
which the master can shield himself by such 
payment. 

2d. The unlawful discharge and imprison- 
ment One ground taken by the respondent 
is that the sending ashore was not by his 
order. I think the evidence establishes that 
the master did send the men ashore. The 
mate's testimony clearly proves that it was 
done by his express order; but it would 
make no difference in my mind if it were 
not Nobody had power to send the men 
ashore but the master, except the master 
of the port, who might do it for the vio- 
lation of the local law. It is not px*etend- 
ed that he did it or ordered it to be done, 
nor was it done for the violation of the 
local law. The master alone had command 
of the vessel and crew, and with this ex- 
ception was responsible for them; and what- 
ever he suffered any one without right to 
interfere and do, he became directly respon- 
sible for as his own act The sending 
ashore, and the imprisonment of the men, 
were the acts of the master. 

This being so, was there any justification 
for it? Nothing justifies such an act but 
necessity. The general rule is that a mas- 
ter in a foreign port may discharge seamen 
if he cannot retain them on board with safe- 
ty; but not otherwise. If they are dan- 
gerous men, this would justify the master in 
discharging them or confining them on shore. 

Take the case of Jones. Was he a dan- 
gerous man? In the first place, there is no 
evidence that he had ever misconducted him- 
self before. All the evidence is the othei 
way, and goes to show that up to this time 
he had properly conducted himself on board 
the ship. Again, this was an extraordinary 
occasion, — a festive one; the master was en- 
tertaining his friends, and Jones and Ma- 
loney went ashore and came back with his 
permission. It is alleged that while on 
shore they became intoxicated; if it be so, 
that does not show that they were danger- 
ous men, which is the question. Now at the 
time the men were put in irons and sent 
ashore, what was the condition of affairs on 
board the ship? Jones had been entirely 
disabled and prostrated by a blow upon the 
liead; Maloney was disabled by a blow and 
gash in his eye,— both these were insensible 
or nearly so from near the beginning of the 
affray to the time they were taken off the 
§hip, — and Welsh is not shown to have been 
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a dangerous man. A prudent and discreet 
captain, before sending tliese men asliore 
and to a foreign jail, should at least have 
Icept tliem on board till the next morning, 
and seen how they were after the effect of 
their intoxication had passed away. 

Courts certainly cannot sanction or coun- 
tenance intoxication. And yet it is perfectly 
evident that masters of ships cannot deal 
with it as it can be dealt with on shore. It 
is perfectly well known that sailors do get 
intoxicated; masters hire them with this 
knowledge; suffer them to go ashore with 
this knowledge; and with this knowledge 
furnish them money to spend ashore. I was 
once much struck by the reply of a seaman 
of more than ordinary intelligence, to a 
question put him upon the witness stand in 
regard to the crew of his vessel being upon 
an occasion under the influence of liquor. 
"Yes," he said, "we were drunk; the cap- 
tain knew we were going to get drunk, and 
furnished us money to get drunk with." 
He meant that the captain furnished the 
crew money to go ashore, knowing their al- 
most invariable tendencies in the use of it. 
Masters know the habits of sailors; own- 
ers get their services at a less price for 
these very habits; year after year they 
serve at a mere pittance because of them; 
and to say that, as between master and 
sailor or owners and sailor, you are to hold 
the crew to the same degree of responsibil- 
ity, and deal with them with the same 
severity, as men on shore, would be very un- 
just. And yet we cannot say that seamen 
may get intoxicated at their pleasure. 
There is great difficulty in dealing with the 
question and in drawing the line. This may 
be said,— that, upon a festive occasion like 
the one at St Thomas, an intoxicated sailor 
is not to be treated with the same severity 
for wrongful acts which might properly be 
applied to a sober man. Jones is therefore 
entitled to recover for his wrongful dis- 
charge and iniprisonment. 

3d. As to the clothing. It is shown by the 
testimony of the mate that the clothing was 
sent ashore by order of the master, and it 
does not appear that it ever reached Jones. 
Being wrongfully sent from the ship by the 
master's direction, and never reaching Its 
owner, the master is responsible for its con- 
version. 

4th. That Jones received a severe blow 
upon the head there can be no doubt. Was 
it inflicted by the respondent? Is this 
proved? The libel alleges that it was; the 
answer, that it was not. Both are under 
oath, and no inference can be drawn on be- 
half of either. Two witnesses, Welsh and 
Maloney, testify directly that the blow was 
given by the defendant, and this would gen- 
erally be sufficient to establish the fact. 
But there is evidence directly contradicting 
this. The last witness upon the stand, who 
was sitting upon the galley, testifies that he 
saw another man,— a captain,— whose ap- 



pearance he describes, strike the blow with 
a pitch-pine stick; and there is the evidence 
of another captain, that this blow way 
struck by a captain, but not by the re- 
spondent, together with the tendency of Ibe 
other evidence, introduced on behalf of the 
respondent, to show that he never left the 
quarter-deck. Therefore the testimony of 
the two witnesses for the respondent neu- 
tralizes that of the two for the libellant, and 
—while we cannot say it is proved that the 
captain did not strike this blow— the burden 
of proof being upon the libellant, it is not 
made out by a preponderance of the evi- 
dence that he did. 

The amount which Jones should recover is, 
wages earned prior to the 22d February, the 
time of the unlawful discharge; what he 
would have earned as wages from the 22d 
February to the time of his arrival in the 
United States; the value of his clothing; 
and a further sum as damages for being sent 
to jail when he did not merit it. It does not 
appear that he suffered greatly from the con- 
finement. But considering his physical con-'' 
dition, which rendered him a fitter subject 
for the hospital than a jail, something cer- 
tainly should also be decreed for this. I 
shall therefore decree, in all, to Jones the 
round sum of one hundred dollars. 

Next the case of Welsh, who claims for 
wages due on the 22d February, and for 
damages for the unlawful discharge, only. 
In regard to the allegation of drunkenness, 
which is made of him also, the remarks al- 
ready made respecting Jones are applicable. 
It is to be further observed that the liquor 
which Welsh drank was furnished him on 
board. 

The evidence is that, after Jones was 
struck down, Welsh was on the quarter- 
deck, and uttered threats, though there is no 
evidence that he threatened the master un- 
til he was put in irons. He was willing to 
submit to being ironed if the mate directed 
it. Welsh had always been a good man on 
board, and never committed any offence be- 
fore. In this matter he hurt nobody. He 
took no lead in the matter. Ryan had tak- 
en the lead, and it would perhaps seem 
proper that he should have been sent ashore. 
Jones and Maloney made the mistake of 
sympathizing with and helping Byan. 
Welsh was the last to. come up and help. 
His conduct was not such as to render him 
a dangerous man on board; and his dis- 
charge and confinement were therefore im- 
justifiable. In addition to the wages due 
Welsh on the 22d February, I shall allow 
him, as damages, what he would have earn- 
ed on board ship during his confinement in 
jail and until his arrival in this country, or 
§55.50. I shall not allow anything addi- 
tional for* suffering in jail or hardship in 
being sent there, as he appears to have been 
well treated, and was not, like Jones, in a 
condition to need medical attendance and 
nursing when sent. 
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The case of Maloney, wlio makes the same 
two claims as "Welsh, is peculiar. He was 
sent to the hospital —not to the jail —and 
properly so sent. He was insensible, and 
suffering greatly from a blow, struck not by 
the master and from no fault of his. The 
hospital was therefore the proper place for 
Maloney, and to be sent there was for his 
benefit. He therefore can only recover the 
wages due on the 22d February. 

Decree for wages and damages in accord- 
ance with the foregoing opinion, with full 
costs in the cases of Jones and Welsh, and 
part costs in.Maloney's case. 

See Brunent v. Taber [Case No. 2,054]; Shorey 
V. Kennell [Id. 12,806]. 



Case Wo. 7,495. 

JONES et al. v. SBWALL. 

[6 Fish. Pat. Gas. 343; 3 Cliff. 563; 3 O. G. 
630; Merw. Pat. Inv. 153.] i 

Circuit Court, D. Maine. May 17, 1873.2 

Patents fob Inventions — PfiESBBVATiosr op 

GriiEEN Corn— Pkoperty Rights op Inventor 

— ^Abandonment — ^Evidence — License. 

1. Inventions are the property of the inventor, 
€ven before they are secured to him by letters 
patent, and continue to be such, without the 
protection of a patent, until he abandons the 
same to the public, unless he suffers the pat- 
ented product to be in public use or on sale, 
with his consent and allowance, for more than 
two years before he files his application for a 
patent. 

[Cited in Butler v. Ball, 28 Fed. 755; Rein 
V. Clayton, 37 Fed. 355.] 

2. Novelty and utility are both required to 
■constitute a patentable invention, but where 
both of these qualities are combined, it is set- 
tled law that the right to a patent does not de- 
pend upon the quantity of thought, ingenuity, 
«kill, labor, or experiment, or the amount of 
money which the inventor may have bestowed 
tiponhis production. 

3. The patent for improvement in preserving 
Indian corn in the green state, granted Isaac 
"Winslow, April 8, 1862, is for the product of the 
inventicn. 

4. The patent issued to Isaac Winslow, May 
13, 1862, is for the process of manufacturing 
the product patented in the previous patent. 

5. The claim of the first patent does not ex- 
tend to the process, and the patent office com- 
mitted no error in granting the second. 

6. Improvements consisting of separate and 
distinct parts may, in certain cases, be secured 
"by separate and distinct patents, but no more 
than one patent can legally be granted for the 
same invention. 

7. The .commissioner does not possess the 
power to grant a second patent for the same in- 
vention, in any case nor under any eircumstan- 
<:es, witiiout the surrender of the first one grant- 
ed to the patentee. 

8. The patents granted to Isaac Winslow, 
May 20, 1862, and August 26, 1862, are void, 
^s being for the same invention described and 
claimed in his patent dated May 13, 1862. 

1 [Reported by Samuel S. Fisher, Esq., and 
by William Henry Clifford, Esq., and here com- 
piled and repiinted by permission. The sylla- 
"bus and opinion are from 6 Fish. Pat. Cas. 343, 
and the statement is from 3 Cliff. 563.] 

2 [Reversed in 91 U. S. 171J 
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9. The irregular issuing of a second patent 
for the same invention can not impair the 
rights of the patentee under the first patent, if 
valid at the time it was granted. 

10. The description in the specifications of 
Winslow's first two patents constitutes a full 
compliance with the acts of congress in that 
behalf. 

11. The purpose of Winslow's invention, as 
evidenced by the language of the description, 
is to preserve, not only the farinaceous elements 
of the kernels, but also the milk and juices of 
the same, which give the peculiar aroma or 
flavor to green corn, when cooked for the table 
in the usual way, during the season, when the 
kernel is full grown, or nearly so, but before 
the milk and juice becomes concrete, as m ripe 
corn. 

12. The patented process, if the directions are 
properly followed, will accomplish the purpose 
for which it was invented. 

13. When the patentee proposes to show that 
his invention is of a date prior to the time of 
filing his original application, he takes upon- 
himself the -burden of proof, and to maintain 
that theory, as against another patented im- 
provement of the same construction and mode 
of operation, he must prove not only that he 
made his invention at the period claimed, but 
that he reduced the same to practice as an 
operative machine. 

14. The mere previous knowledge or use of 
the thing patented, in a foreign country, will 
not defeat a patent issued here to an original 
inventor, unless it appears that the same inven- 
tion had been patented in such foreign country, 
or had been described in some public work an- 
terior to tiie supposed discovery thereof by the 
patentee. 

15. It is well-settied law that patented inven- 
tions can not be superseded by the mere intro- 
duction in evidence of a foreign publication, 
though of prior date, unless the description or 
drawings contain or exhibit a substantial rep- 
resentation of the patented improvement, in 
such full, clear, and exact terms as to enable 
any person skilled in the art or science to 
which the improvement appertains to make, 
construct, and practice the invention to the 
same practical extent as he would be enabled to 
do if the information was acquured from a prior 
patent. 

16. The process shown in the English patent 
of Peter Durand is substantially different from 
that of complainant's patent, and produces a 
much inferior product. It can not be held to su- 
persede complainant's patents. 

[See note at end of case.] 

17. There is abundant evidence that Win- 
slow was the original and first inventor of the 
improvements claimed in his patents. 

18. Nothing short of proof that the invention 
was on sale or in public use, with the consent 
and allowance of tiie inventor, for a period ex- 
ceeding two years before kis application, will 
support a defense under the clause of the stat- 
ute relating to use and sale before application. 

[Cited in Andrews v. Hovey, 124 TJ. S. 710, 
8 Sup. Ct. 6S1.] 

19. Uses or sales, without the consent and al- 
lowance of the inventor, are plain violations of 
his rights, and afford no justification to a sub- 
sequent wrong-doer. 

20. If the' sale or use is without the consent 
or allowance of the inventor, or if the use is 
merely experimental, to ascertain the value, 
utilily, or success of the invention, by putting " 
it in practice, that is not such a sale or use as 
will deprive tiie inventor of his title. 

21. Such acts of the inventor are to be liberal- 
Iv construed as acts of an experimental charac- 
ter, nor is the inventor to be estopped by allow- 
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iug a few persons to use Ms invention, to ascer- 
tain its utility, or by any such acts of use or in- 
diilgence to others to use the same, as are not 
inconsistent with the clear intention to hold 
the exclusive privilege, and to secure the same 
bj' letters patent. 

22. Where the party has subsequently taken 
out a patent, the court is not authorized to 
sive effect to the defense of abandonment, ex- 
cept in a case where the proof is clear and co- 
gent. 

23. There is no evidence in the record to show 
that either of AVinsIow's inventions were in pub- 
iic use or on sale more than two years before 
he applied for a patent, or for any shorter time, 
with his consent and allowance. 

24. Public use of the invention, unless by the 
patentee himself, for profit, or by his consent 
and allowance, will not work a forfeiture of his 
title, as such forfeiture is not favored, unless it 
flearly appear that the use was solely for profit, 
and not for the purpose of further improvement 
or experiment. 

[Cited in Jennings v. Pierce, Case No. 7,283; 
Emery v. Oavanagh, 17 Ped. 243.] 

25. The two defenses, that the patentee suf- 
fered the invention to be in public use and on 
sale more than two years before he applied for a 
patent, and that he abandoned the invention 
to the public before applying for a patent, may 
be set up in the same answer, but ought not to 
be blended in the same allegation, as they de- 
pend, in many respects, upon, very different 
principles. 

26. It is settled law, that mere forbearance 
to apply for a patent during the progress of ex- 
periment, and until the inventor has tested his 
invention by actual practice, affords no just 
grounds for any presumption of abandonment. 

[Cited in Locomotive "Engine Safety Truck 
Co. V. Pennsylvania R. Co., Case No. 8,453.] 

27. Where the patentee discovered the process 
of preserving green corn, in 1842, continued to 
experiment upon it until 1853, then applied for 
a patent, which was refused the same year, and 
did nothing further toward procuring a patent 
until 1862, when he filed a second application, 
which was granted: Hdd, that the patentee had 
not abandoned the invention so as to invalidate 
the patent. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Smith, Case No. 5,598; Same v. Willis, Id. 
5,603.] 

28. Abandonment or dedication of an inven- 
tion to the public, being in the nature of a for- 
feiture of a right, is not favored in law. 

29. Delays in the patent office, which the in- 
ventor can not prevent, will not impair his title 
to his invention, nor can any use of the inven- 
tion during such delays, if without his consent 
and allowance, afford any evidence to support 
the issue of abandonment. 

[Cited in Henry v. Francestown Soap-Stone 
Co., Case No. 6.382.] ^ 

30. No one but the inventor is competent to 
abandon his invention to the public. His acts 
and declarations, if explicit, are sufficient for 
the purpose, or he may accomplish the same 
by continued acquiescence in the acts of others, 
of which it appears that he had knowledge; 
but the proof of knowledge and acquiescence 
must be beyond ail reasonable doubt, as every 
presumption is the other way. 

[Cited in Andrews v. Carman, Case No, 371: 
Anderson v. Eiler, 46 Fed. 780.] 

31. A dedication to the public can not be 
proved by evidence, which shows only experi- 
mental practice by the inventor or his employes, 
whether in public or private. 

32. It will not be sufficient to prove such a 
defense, unless it ippear that the use was some- 
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what extensive and for the purpose of gain, 
evincing an intent on the part of the inventor- 
to secure the exclusive benefits of his invention, 
without applying for the protection of letters 
patent. 

33. The inventor is not to be estopped by 
licensing a few persons to use his invention to- 
ascertain its utility, or by such acts of peculiar 
indulgence and use as may fairly consist with 
the clear intention to hold the exclusive privi- 
lege. 

3 [Bill in equity to restrain the defendant 
from preserving green corn according to the 
specifications of letters-patent numbered 
34,928, 35,274, 35,346, 36,326. While the 
cause -was pending the defendant died and 
his administi-ator, Rufus K. Sewall, appeared 
in the place of the original defendant, all oth- 
er necessary facts appear in the opinion. 

[William Henry Clifford, for complainants. 

[it. K. Sewall, A. A. Strout, and Bradbury 
& Bradbury, for respondents. 

[The patent of 1862 as issued, is, for a new 
article of manufacture, prepared by the pro- 
cess therein described, and notwithstanding 
Isaac Winslow, in his affirmation made Feb- 
ruary 18, 1862, says that the original papers 
are lost, and that specification filed by him of 
that date is substantially the same as the one 
filed in 1853, yet the examination of the ap- 
plication of 1853 and the subsequent corre- 
spondence shows beyond doubt that this 
statement was erroneous, so far as the manu- 
factured article was concerned, and that if 
Isaac Win slow was really the first inventor 
of "Indian com preserved green" (which we 
deny), that twenty years had elapsed before 
he made application to protect his invention, 
which in the mean time had become public 
property, using that term in its widest sig- 
nificance. The patent of April 8, 1862, p. 5, 
contains a description, not only of the new 
manufacture sought to be protected, but also 
of the method or process used in producing- 
it. An analysis of this invention, as claimed 
and described in the patent and specification 
forming a part of it, shows its elements to- 
be; Green Indian corn in its natui-al state- 
and in the ear. This was not new. Remov- 
ing the kernel from the cob by a curved and 
gauged knife or other suitable means. Pack- 
ing these kernels of uncooked corn in can& 
hermetically sealed, and exposing these cans 
to steam or boiling heat for about one hour 
and a half longer. Puncturing the cans and 
immediately resealing the same while hot. 
Exposing the cans to the same heat, for 
about two hours and a half. The new and 
useful manufacture, then, was green Indian 
corn cooked in hermetically sealed cans 
which were punctured and resealed during 
the process of cooking. This patent was is- 
sued April 8, 1862, and had seventeen years 
to run. Now, it will be perceived that the 
patent of April 8, 1862, Is for a n.ew article 
of manufacture only, and does not include- 

3 [From 3 Cliff. 563.] 
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the process. It is true, that in the specifica- 
tion, Winslow recommends a ""method," but 
he aoes not claim it as a part of his inven- 
tion. That he did not intend to claim the 
process is apparent from the fact that the 
language of the patent does not cover it, and 
that Winslow proceeded to take out, at a sub- 
sequent date, three other patents covering the 
process and distinct parts of the process. ,11 
it is said that the process is covered by. the 
patent of April S, 1862, then there was an 
attempt on the part of Jones, as the assignee 
of Winslow, to extend the life of his inven- 
tion, desciiibed in the patent of April 8, 1862, 
by taking out letters-patent for the same pro- 
cess at subsequent dates, each having seven- 
teen years to run. Now, neither of the pat- 
ents embracing the process or component 
parts of the process, and issued subsequent 
to April 8, 1862, contain any reference or are 
in any way connected with the application 
made and rejected in 1853, and, inasmuch as 
the application of 1853 contained no allusion 
to Winslow's claim to obtain a patent for a 
new manufacture, it follows that in this hear- 
ing all the patents are to be considered as is- 
sued upon an application first made in 1862, 
and the application of 1853 is not of the 
. slightest consequence, and is to be disregard- 
ed so far as the claims made by complainant 
in regard to it are concerned. 

[As to the patent for a new manufacture. 
Examining carefully the claim of the com- 
plainant in this particular, and considering 
the state of the art at the time, we respect- 
fully submit that there is such a palpable 
want of invention in the plaintiff's claim, 
that even if he had been the first inventor he 
would not have been entiUed to a patent 
Winslow's alleged new manufacture affords 
no scope for a patent, because it is destitute 
of ingenuity, skill, or invention. Blandy v. 
Griffith [Case No. 1,529]. Judge Lowell, in 
his opinion in the case of Jones v. Hodges 
[Id. 7,409], involving the very patents upon 
which the bill is brought, says: The ground 
on which I feel bound to refuse the injunc- 
tion at this time Is, that I entertain strong 
doubts whether, in view of what had been 
done before, there was any scope for a pat- 
ent to "Wuislow. The English patent of Du- 
rand, enrolled in 1810. No. 3370, is for a 
method of preserving animal food, vegetable 
food, and other perishable articles, and de- 
scribes the Winslow process exactly, except- 
ing the Venting,* as it is called. Durand is 
vexT full in his directions for putting the 
articles into botties or other vessels, sealing 
the vessels, putting them into a boiler, fill- 
ing the boiler with water and boiling it 
for a longer or shorter time, according to 
the nature of the article and other circum- 
stances. He shows that the cooking may 
be done by a steam bath, or by hot an:, etc. 
These patents are void for want of novelty. 
They are the application of old processes to 
a new material,— the double use of processes 
well-k^own,— the new use of an old inven- 
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tion. Bray v. Hartshorn [Id. 1,820]; Bean 
v. Smallwood [Id. 1,173]; Phillips v. Page, 
24 How. [65 U. S.] 167; Hotchkiss v. Green- 
wood, 11 How. [52 U. S.] 266; Hovey v- 
Stevens [Case No. 6,745]; Curt Pat. (3d Ed.) 
§§ 51-55, 66; Brunton v. Hawkes, 4 Bam. & 
Aid. 549, 550; Losh v. Hague, 1 Webst Pat 
Cas. 207; "Whitney v. Emmett [Case- No. 17,- 
585]. The present is like the case of the i-ock- 
ing-chair in Bean v. Smallwood; the door- 
knobs in Hotchkiss v. Greenwood; the anchor 
in Brunton v. Hawkes; or the carriage 
wheels in Losh v. Hague [supra]. An old 
contrivance applied to a new object is not 
patentable. Winslow, the patentee, publicly 
used the invention patented by him, or allow- 
ed it to be used for profit more than two 
years prior to the date of his rejected appli- 
cation for the origmal patent and so dedi- 
cated it to public use. Shaw v. Cooper, 7 
Pet. [32 U. S.]. Pierce bought of Nathan 
Winslow m 1848, 1849, 1850, 1851. Provost 
found the Winslow com in the market in 
1848 or 1849. George Burnham says Win- 
slow's corn was in the market as early as 
1848. Testimony of complainant's witness, 
Jeremiah Ford, renders this conclusive. P- 
277, Gross Int 6; Record, p. 55; Ans. to 
Int 30; J. W. Jones. The relations of Na- 
than Winslow to Isaac were such that there 
can be no doubt that he knew that Nathan 
Winslow had sold the preserved corn for 
profit more than two years prior to March 5, 
1853, if he had not actually made sales him- 
self. They were brothers. Nathan furnish- 
ed the funds for the business. Nathan put 
up the corn under the direction of Isaac. Na- 
than was Isaac's agent and Isaac was bound 
by his acts. Bedford v. Hunt [Case No. 
1,217]. 

[The laches of the patentee render the pat- 
ent void and amount to an abandonment. If 
an inventor, after his invention is pei'fected, 
unreasonably delays his application for a pat- 
ent, and others, before such application is 
made, actually perfect and apply to practical 
use the same invention, and give the knowl- 
edge thereof to the public, and the former, 
after that knowledge of such subsequent use 
and invention fails to make objection, and ap- 
ply without unreasonable delay for a patent, 
he cannot sustain the patent he may after- 
ward obtain, because he has failed to give 
the public that consideration for the grant of 
exclusive privileges, upon which all valid 
patents are based. Ransom v. New York [Id. 
11,573]. Abandonment may be infeixed from 
an acquiescence in the use of his tavention by 
others, or a neglect to assert his claim by 
suit or otherwise. Id. There must be rea- 
sonable diligence on the part of the inventor 
to perfect and patent his invention. Cox v. 
Griggs [Id. 3,302]; Goodyear v. HiUs [Id. 
g,571a]; Blandy y. Griffith [Id. 1,529]. No 
appeal was taken by Winslow, after his first 
application was rejected. No new applica- 
tion was made for the period of nine years. 
Meanwhile, preserved.com went into general 
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use. The same invention substantially had 
been patented in foreign countries long before 
the alleged invention of "Winslow. By Du- 
rand in 1810. The Durand process is sub- 
stantially like Winslow's, producing substan- 
tially the same result. Gaboon v. Ring [Id. 
2,292]. The patentee is not obliged to state 
everything to which his invention is applica- 
ble in order to be protected in his right to 
the exclusive enjoyment of the invention. 
Pike V. Potter [Id. 11,162]. The sealing her- 
metically, puncturing, and reseaiing of Wins- 
low's process, and the leaving a small aper- 
ture until the heat takes effect in Durand's 
process, produce substantially the same re- 
sult The process of Durand was not a new 
process, and he, in his specification, speaks 
of the invention as "communicated to him by 
a certain foreigner, residing abroad, of the 
method of preserving animal food, vegetable 
food, and other perishable articles." Vege- 
table food includes green corn. The Durand 
patent specifies the putting the "vegetable 
substances" into the cans in "a raw or crude 
state." If it be said that Durand's process 
contemplated the cooking the com on the 
cob, the reply is, such is not the meaning of 
the language used. "Raw or crude state,"— 
"raw" means "uncooked"; so does "crude." 
Worcester defines "crude" thus: "In a raw 
state; raw; uncooked; undressed"; "not 
ripened; immature; unripe." Durand's pat- 
ent does not mean by "crude" that the vege- 
tables must be in the same state in which 
they grew, but as equivalent to "raw," that 
Is, uncooked, and in this sense the corn is 
ci-ude, as much so as the peas and beans that 
are shelled or the vegetables that may be 
sliced. Winslow took no such distinction, 
for he says that his method applies to ears of 
com, though he allows that he does not rec- 
ommend their use. 

[The subject-matter of the first patent set 
up by complainants, being neither "an art, a 
machine, manufacture, or composition of 
matter" does not come within the purview of 
patentable things. The acts of Nathan Win- 
slow and J. W. Jones were, in law and eq- 
uity, the acts of Isaac Winslow in relation to 
the public use of the alleged patented rights. 
Bedford v. Hunt, above cited. The patentee 
has claimed more than his own invention. 
The puncturing the cans to prevent their 
bm-sting was neither original nor new. Cook- 
ing vegetables in hermetically sealed vessels 
was well known before the date of the inven- 
tion claimed by the complainants. The pat- 
ent of May 20, 1862, recites this. Thei-e has 
been no disclaimer by patentee. Singer v. 
Walmsley [Id. 12,900].* 

CLIFFORD, Circuit Justice. Inventions 
lawfully secured by letters patent are the 
property of the inventors, and as such the 
franchises and the patented product are as 
much entitled to legal protection as any ath- 

4 [From 3 Cliff. 563.] 
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er species of property, real or personal. They 
are indeed property, even before they are 
patented, and continue to be such, even with- 
out that protection, until the Inventor aban- 
dons the same to the public, unless he suf- 
fers the patented pi-oduct to be in public use 
or on sale, with his consent and allowance, 
for more than two years before he files his 
application for a patent 5 Stat 123; Id. 
354. 

On March 8, 1853, Isaac Wmslow, of Phil- 
adelphia, filed hi the patent office an applica- 
tion for a patent, for "a new and improved 
mode of preservmg green corn," in which he 
stated that he had invented a new and use- 
ful improvement for accomplishing that ob- 
ject, and prayed that letters patent might be 
granted to him for that invention. Certain 
portions of the invention were not illustrated 
either by drawing or models, and in conse- 
quence of that omission, the application, on 
the 1st of August following, was returned ta 
the inventor, leaving it to his option to sup- 
ply the omission or to modify his claim. He 
elected to supply the deficiency, and, on the 
2Gth of October succeeding, he filed in the 
patent office additional drawings and a mod- 
el of the invention, and samples of the pat- 
ented product Information from the patent 
office -n'as communicated to the inventor on 
the 2d of November, in the same year, that 
the office did not regard the operation of 
cutting the eox-n from the cob as any part of 
the process of preserving the product, and re- 
questing him to decide whether the office 
should examine the process of preserving or 
that of removing the com from the cob, under 
the fee already paid, evidently showing that 
the office required another fee if both were to 
beexamined. Compelled to elect asecond time, 
the applicant decided to strike out his second 
claim, and consented to take a patent for the 
process of presei'ving the patented product. 
Nothing further was done until the 19th of 
the same month, when the patent office in- 
formed the applicant that the office was of 
the opinion that his process was substantial- 
ly the same as that in common use for pre- 
sei'ving both vegetable and animal substan- 
ces. On Februaiy 18, 1862, the inventor 
ffied in the patent office a new application 
for a patent refeiTing to the fact that his 
prior application, as modified, was rejected, 
and renewing the prayer that letters patent 
might be granted to him for the entire im- 
provement In the meantime the inventor 
assigned the business over to his brother and 
the complainant with the stipulation that he 
would give the assignees the benefit of any 
improvement he should make, and of his 
knowledge of the new process. Before the 
second application for a patent was made, 
the entire inventions were duly assigned to 
the complainant, and it is proper to remark 
that the title of the complainant is admitted. 
Four several letters patent were granted 
for the inventions, and they were all issued 
in the names of the inventor, but each con- 
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*aiiis the recital that he had assigaed aU his 
right, title, and uiterest in the invention to 
th'e complainant. They are as foUows: 1. 
No. 34,928, dated April 8, 1862, for a new 
and useful improvement in preserving In- 
dian com in the green state; 2, No. 35,274, 
dated May 13, 18G2, for a new and useful 
improvement in preserving green corn; 3. 
No. 35,346, dated May 20, 1862, for a new 
and useful improved process of preservmg 
green com; 4. No. 36,320, dated August 20, 
1862, for a new and useful improvement in 
the process of preserving green corn. Pos- 
sessed, as he is, of the absolute title to those 
improvements, the complainant claims the 
fuU. and exclusive right and liberty of mak- 
ing and using the said improvements, and 
venduig the same to others to he used, and 
he charges that the respondent named in the 
biU of complaint, then in full life, from Sep- 
tember 13, 1867, to November 19, in the same 
year, unlawfully and wrongfully used and 
practiced the described improvements claimed 
and patented by the complainant. Service 
was made, and respondent appeared and filed 
an answer. Amendments were made to the 
bill, by consent, admitting new complainants, 
and also to the answer, allowing the respond- 
ent to set up new defenses. Reference wiU 
only be made to such of the defenses set up 
in the answer as were pressed in argument 
at the hearing. Argument to show that the 
title of the complainant is valid is unneces- 
sary, as that ii admitted by the respondent, 
and the complainant having inti-oduced in 
evidence the several letters patent described 
in the bill of eomplahit, it is conceded that 
they afford a prima facie presumption that 
the patentee is the original and first inventor 
of the several improvements therein de- 
scribed and secured to the supposed invent- 
or. Much consideration need not be given 
to the question of infringement, as the re- 
spondent admits that his foreman, though, as 
he alleges, without his consent, put up cer- 
tain parcels of green corn presei-ved substan- 
tially by the same process as that described 
in the specification of the patentee, and sub- 
stantially the same as covered by his pat- 
ents, amountuig to seven hundred cans, 
which have been sold, and the proceeds and 
profits have been received by the respond- 
ent, as stated in the account annexed to the 
answer. Unless the patent is sustained, the 
question of infrmgement is an immaterial is- 
sue, and where it is admitted, and the case 
shows that profits have been received by the 
respondent to a substantial amount, the ques- 
tion of the extent of the infringement is 
usually left to be determined by the master. 
Viewed in the light of these suggestions, it 
is quite dear that the case depends upon the 
defenses set up in the answer, as, if no one 
of them is sustained, the complainants are 
clearly entitled to a decree. 

They are as follows: 1. That the patentee 
was not the original and first inventor of the 
improvements, or either of them, as alleged 



(Case No. 7,495) JONES 

in the bill of complaint 2. That the several 
supposed improvements are merely old meth- 
ods applied to a new use, and that the sev- 
eral improvements, and each of them, were 
well known and in public use prior to the 
alleged discovery and invention of the pat- 
entee. 3. That the several improvements^ 
were in public use and on sale more than 
two years before the patentee made his ap' 
plication for a patent. 4. That the patentee 
abandoned his invention to the public before- 
he filed his application for a patent 

Application was made by the inventor, in 
the first place, for one patent to embrace all 
the several subject-matters described in the 
four patents subsequently granted by the 
commissioner of patents. Novelty and util- 
ity are both required to constitute a patent- 
able invention within the meaning of the pat- 
ent law, but where both of those qualities 
are combined, it is settled law that the right 
to a patent does not depend upon the "quan- 
tity of thought," ingenuity, skiU, labor, or 
experiment, or the amount of money which 
the inventor may have bestowed or expended- 
upon his production. Ourt. Pat, § 31. 

Defenses, involving the validity of a pat- 
ent cannot be satisfactorily examined, or 
their sufficiency or insufficiency determined, 
without first ascertaming what the invention 
is which is embodied in the patent constitut- 
ing the subject-matter of the controversy. 

I. Undoubtedly the first patent is for the 
product of the invention, or for the new ar- 
ticle of manufacture-to wit, Indian corn pre- 
served green, or Indian corn preserved in the 
green state. In his first attempt to preserve - 
the corn in the green state, without drying" 
the same, the patentee states that he did not 
remove the kernels from the cob, which was 
not satisfactory, as the article obtained was 
very bulky, and, when used, the peculiar 
sweetness of the corn was lost the same be- 
ing absorbed, as the patentee supposes, by the 
cob. Experiments of various kinds were sub- 
sequentiy made to overcome the difficulties 
attending the effort to preserve the corn with- 
out drying the same, which were al§o unsuc- 
cessful, as the kernels, when preserved, did 
not retain the milk and other juices of the 
com, leavhig the product hard, insipid, and 
unpalatable, and without the full flavor of 
fresh green com. All such experiments were 
abandoned; but he finally succeeded in pro- 
duchig an entirely satisfactory article of man- 
ufacture, which is the one described in the- 
specification and claim of his first patent. 
His description of the method of manufactm-- 
ing the product is substantially as follows: 
Select a superior quality of sweet corn, in tho 
green state; remove the kernels from the cob 
by means of a curved and gauged knife, or 
other suitable means; pack the kernels in 
cans, and hermetically seal the latter, so as^ 
to prevent evaporation imder heat, or the es- 
cape of the aroma of the com. When packed, 
the cans of corn are to be exposed to steam 
or boiling heat for an hour and a half; then 



JONES (Case No. 7,495) 



[IS Fed. Cas. page 1022] 



puncture the cans, and immediatelr seal the 
same while hot, and continue the heat for two 
hours and a half longer. Afterwards, the 
cans may he slowly cooled in a room, at the 
temperature of seventy to a hundred degrees 
Fahrenheit. Indian com thus packed ahd 
ti'eated, the patentee states, may be war- 
ranted to keep in any climate. Being pre- 
served in its natural state, as near as possible, 
it retains the peculiar sweetness and flavor 
of fresh green corn right from the growing 
field, and it is only necessary to heat the com 
in order to prepare it for the table, as it is 
fully cooked in the process of preserving. 
What the patentee claims in that case is: 
"The described new aiticle of manufacture- 
to wit, Indian corn— when preserved in the 
green state, without drying the same, the 
kei'nels being removed from the cob and pack- 
ed in cans, hei-metically sealed, and ti-eated 
substantially in the manner and for the pur- 
pose set forth in the specification." 

11. Attention will next be called to the sec- 
ond patent, which puiijorts to embody an in- 
vention for a new and useful improvement 
in preserving green corn, or, in other words, 
the patented invention is for the process of 
manufacturing the new px-oduct described and 
patented in the first-mentioned letters patent. 
Necessai'ily, the details of the process are 
somewhat fully given in the specification de- 
scribing the patented product, but the claim 
of the first patent does not extend to the pro- 
cess, which shows that the patent ofiiee com- 
mitted no error in granting the second pat- 
ent, as it does not include anything patented 
in the fii-st patent. Goodyear v. Providence 
Rubbei- Co. [Case No. 5,583]; [Rubbei- Co. v- 
Goodyear] 9 Wall. [76 U. S.] 788; Seymour 
V. Osborne, 11 Wall. [78 U. S.] 559. 

Both parties agi*ee that it is competent for 
the commissioner to grant a patent for the 
product and one for the process, and it is obvi- 
ous that the patent under consideration is 
for the process, which is not included in the 
prior patent. It has long been common, says 
the patentee, to boil green or unripened corn, 
and thep to dry the same for winter use, but 
corn thus dried must be boiled again when 
prepared for the table, and is more or less 
hard and insipid, as it loses the fine flavor 
of fresh green corn. Ears of corn, also, are 
sometimes boiled, and then hernietically seal- 
ed in cans, but the cob -seems to absorb the 
sweetness of the kernels, or if the kernels are 
removed from the cob after boiling, and then 
preserved, still the fine flavor of the natural 
corn is lost Many and varied attempts were 
made by the patentee to preserve green corn 
on the cob without drying the same, but all 
those efEorts were unsuccessful, as the article 
was bulky, and the sweetness of the com was 
absorbed by the cob. Subsequently, he con- 
ceived the idea of first removing the com 
from the cob, and then boiling or cooking the 
kernels, and preserving them, as thus sepa- 
rated from the cob. Some benefit, doubtless, 
resulted from that new conception; but a 



new diflaeulty arose, as the kernels of corn 
were broken in being removed from the cob, 
and the milk and other juices of the corn were 
dissolved and diluted in the process of boil- 
ing, leaving the product insipid and unpalata- 
ble. Unable to ovei*come that difficulty in 
that mode, he next attempted to cook the 
corn, without permitting it to come in con- 
tact with the water, by exposing the cans 
containing the com to boiling water, but he 
soon found that mode of preserving the com 
was unsatisfactory, as a long time was req- 
uisite to cook the corn sufBlciently for preser- 
vation, and it appears that the milk of the 
corn evaporated, and the corn became more 
or less dried. 

Two other patents are set forth in the bill 
of complaint, but it is clear that the patents 
are each for the new and useful improve- 
ment in the process of preserving green corn, 
and that they severally embody substantially 
the same invention as that described in the 
second patent. Improvements, consisting of 
separate and distinct parts, may, in certain 
cases, be secured by separate and distinct pat- 
ents, but no more than one patent can legally 
be granted for the same invention. 5 Stat. 
192; Sickles v. Falls Co, [Case No. 12,834]. 

Inoperative patents, or such as are invalid 
by reason of a defective or insufficient de- 
scription or specification, may also, in certain 
cases, be surrendered, and the commissioner 
in such cases is authorized to cause a new 
patent to be issued to the inventor for the 
same invention, but the commissioner does 
not possess the power to grant a second pat- 
ent for the same invention, in any case nor 
under any circumstances, without the sur- 
render of the first one granted to the patentee. 
Suffolk Co. V. Hayden, 3 Wall. [70 TJ. S.] 319; 
5 Stat. 122. 

Apply those principles to the case, and it 
is certain that the third and fourth patents 
described in the bill of complaint are void. 
More than one patent for the same invention 
can not be legally issued by the commissioner, 
but the irregular issuing of the second patent 
can not impair the right of the patentee un- 
der the first patent, if it was valid at the time 
it was granted. Tested by these rules of deci- 
sion, it is quite clear that the bill of com- 
plaint as to the third and fourth patents must 
be dismissed, but that the complainants are 
entitled to a decree for an account and for 
an injunction for the infi'ingement of the first 
and second patents, unless the defenses, or 
some one of them set up by the respondent, 
are sustained. 

I. Furst defense is that the patentee is not 
the original and first inventor of the respective 
improvements. Both patents may be consid- 
ered together, as all the proofs applicable to 
one apply equally to the other, and the posi- 
tions taken in argument are the same in both, 
without an exception. Before examining that 
defense, it becomes necessary to refer some- 
what more fully to the nature and peculiar 
characteristics of the respective improvements 
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ia question, in order tliat tlie evidence ad- 
duced may be fully understood and properly 
.applied. Ears of corn may be boiled and her- 
metically sealed in cans Tvitbout infringing 
the inventions of the patentee; but the diffi- 
.culty with that product and the process which 
produces it, is that the cob absorbs the sweet- 
ness of the liernels, and the article becomes 
insipid and unpalatable, and consequently it 
is not salable to much extent So the kernels 
may be removed from the cob after boiling, 
.and then be preserved in cans hermetically 
sealed, without any conflict with the improve- 
ments embodied in the patents described in 
the bill of complaint, but the process and the 
product which it produces are comparatively 
valueless, as the fine flavor of the green corn 
cooked in the usual way is lost in the process 
of manufacture. 

Corn may also be preserved, when in a 
sreen state, by removing the kernels from the 
^;ob and boiling or cooking the same, before 
the kernels are packed in cans hermetically 
sealed, without subjecting the manufaetm-er 
to the charge of infringing these patents; but 
the difficulty with that process is that the ker- 
nels, in being removed from the cob, are 
broken, and consequently the milk and other 
juices of the com in tliat state are dissolved 
out in the process of boiling or cooking, and 
the natural aroma of the green com cooked 
in the usual way for the table is lost, and the 
product becomes of little or no value as an 
article of commerce. Attempts were made by 
the patentee in this case to remedy that diffl- 
■culty by packing the kernels in cans not seal- 
ed, and exposing the cans containing the ker- 
nels to boiling water, but the process was un- 
satisfactory in other respects, as it required 
£L long time to cook the corn, during which 
the milk and other juices evaporated, and the 
corn became more or less dried. All experi- 
ments of such kinds having failed to produce 
the desired result, the inventor adopted the 
process of removing the corn from the cob, 
packing the kernels in cans, hermetically 
sealing the same, and then boiling the cans 
until the corn therein became completely 
cooked; but he states that the cans must be 
-very strong, or they may burst; and to pre- 
vent that he practiced puncturing them, after 
they became well heated, to allow the air to 
■escape, immediately resealing the same to pre- 
-vent the evaporation of the juices of the corn 
or the loss of the natural aroma. Cans, if 
-sufficiently strong, it would seem, may be 
-used to complete the process without the neces- 
sity of their being punctured after the boiling 
is commenced; but, unless the cans are very 
strong, it is better to puncture them, in order 
to relieve the internal pressure and to prevent 
them from bursting. Even if the cans, when 
■not punctui-ed, as described, do not burst, the 
air contained in the cans and the vapor be- 
come more or less expanded by the heat, so 
:as to press the heads of the can outward and 
^ive the same the appearance of cans which 
contain the gaseous products of decomposi- 
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tlon. Such appearances, even when the com 
is perfectly preserved, diminish its value as an 
article of commerce, which shows that it is 
better to puncture and reseal the cans during 
the process of boiling, unless the cans are 
very strong. 

Taken as a whole, the description in the 
specification of the respective patents con- 
stitutes a full compliance with the require- 
ment of the act of congress in that behalf, 
showing that the claim of the patentee in the 
first patent is the described new article of 
manufacture— to wit, Indian corn— when pre- 
served in the green state, without di-j-mg the 
same, the kernels being removed from the cob, 
hermetically sealed, and heated, substantially 
in the manner and for the purpose set forth, 
which is well justified by the description of 
the invention given in the specification. 

His claim in the second patent is for the 
described process of, first, removing the 
corn from the cob, and then preserving the 
kernels, substantially in the manner and 
for the purposes set forth, which is also 
well supported by the antecedent descrip- 
tion contained in the specification, to which 
it is appended. Viewed in any proper light, 
it is clear that the purpose of the invention, 
as evidenced by the language of the descrip- 
tion throughout, is to preserve not only the 
farinaceous elements of the kernels, but 
also the milk and juices of the same, which 
give the peculiar aroma or flavor to green 
corn when cooked for the table in the usual 
way during the season when the kernel is 
full grown, or nearly so, but before the 
millc and juices of the kernel become con- 
crete, as in ripe corn. Beyond all doubt, the 
patented process, if the directions are prop- 
erly followed, will accomplish the purpose 
for which it was invented, and will enable 
the manufacturer to preserve the kernels of 
green corn with all the milk and other 
juices of the same, without any chemical 
or other change, except what is produced by 
the cooking, which is effected by putting the 
sealed cans containing the kernels, with 
their milk and other juices, just as the same 
were removed from the cob, into boiling wa- 
ter, and keeping the cans, with their contents, 
in the boiling water for the period or periods 
specified in the descriptive part of the speci- 
fication. Proof to that effect, of the most 
satisfactory character, is exhibited in the 
record, and the patented product, as seen 
everywhere in daily use, fully attests its 
accuracy and truth. Sufficient has been re- 
marked to show what the improvements 
are which give rise to the present contro- 
versy, and, having accomplished that pur- 
pose, the next inquiry is, whether the pat- 
entee is the original and first inventor of 
the respective improvements. 

Tested merely by the pleadings, the af- 
firmative of that issue is upon the complain- 
ants; but the complainants having intro- 
duced the original letters patent under 
which they claim, the rule is well settled that 
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the burden of proof is changed, and that it 
is incumbent upon the respondent to show, 
by satisfactory proof, that the patentee is 
not the original and first inventor of the re- 
spective improvements, as he, the respond- 
ent, has alleged in his answer. Evidence 
was introduced by the complainants, of the 
most satisfactory character, showing that 
the patentee, Isaac Winslow, of Philadel- 
phia, discovered the patented process of pre- 
serving green corn early in the year 1842, 
and that he made successful experiments in 
reducing his invention to practice, at West- 
brook, in the state of Maine, during the lat- 
ter part of the summer or in the early part 
of autumn of that year, leaving no doubt that 
the process discovered was the same as that 
described in the second patent, on which 
the suit is founded, and that the results 
were satisfactory to a limited extent All 
doubt as to the date of those experiments 
is removed by the statements of the wit- 
nesses as to the attending circumstances, 
which could hardly fail to impress the 
memory so as to prevent unintentional mis- 
take, and there is no reason disclosed in the 
proofs to create any distrust as to the in- 
tegrity of the deponents. Though a resident 
of Philadelphia, the patentee sometimes went 
abroad for temporary periods, and in the 
spring prior to making these experiments, 
he wrote from France to his brother-in-law, 
living at Westbrook, in the state of Maine, 
requesting him to plant a piece of ground 
with sweet corn, evidently for the purpose 
of securing the means of making such ex- 
periments, and testing the utility of the new 
process which he had invented, and it ap- 
pears that his brother-in-law complied with 
his request. Pursuant to that arrangement, 
he visited his brother-in-law, at Westbrook, 
toward the close of the summer or early in 
the fall of that year, and commenced to 
make experiments to preserve green corn, 
occupying for that pm-pose a building sit- 
uated on the same farm which had previous- 
ly been used as a cord factory. He worked 
less than a week that season, and the ex- 
periments, to a large extent, were unsatis- 
factory, as the cans, in which the corn was 
packed, were not strong enough to resist the 
pressure within, occasioned by the boiling. 
Attempts were made to preserve the corn 
by cooking it before it was packed in the 
cans, both by cooking it on the cob and 
then removing the kernels, and also by first 
removing the kernels and then boiling the 
same; but all of those experiments proved 
to be wholly unsatisfactory, as all, or nearly 
all, of the com in the cans spoiled, and all 
such as was not spoiled was found to be 
insipid and comparatively tasteless, and of 
little or no commercial value. Experiments 
were also made by cutting the kernels of 
the freshly gathered green com from the 
cob with a gauged knife, and packing the 
same, with their milk and other juices, in 
cans hermetically sealed, just as the kernels 



came from the cob, and cooking the same, 
by placing the cans with their contents in 
a large vessel containing boiling water, and 
most of those experiments, when the cans 
proved to be strong enough to resist the in- 
ward pressure during the process of boiling, 
without bursting, were generally satisfac- 
tory. Few or none of the cans were prop- 
erly constructed, and many of them burst 
during the process of boiling, and in conse- 
quence of that tendency the patentee found 
it necessary to take the cans out of the bath 
before the process of cooldng the corn was 
completed, and to puncture or vent the cans, 
as described in the specification, immediate- 
ly resealing and replacing the same in the 
receptacle of boiling water until the con- 
tents of the cans were cooked sufficiently for 
table use; and the proofs show that when 
the cans were temporarily vented in that 
way, the experiments were generally suc- 
cessful. Such experiments <were repeated 
the next year for a few days, during the 
proper season, and from year to year, to 
the autumn preceding the time when the pat- 
entee made his application for letters patent. 
Practical experience showed that the pro- 
cess subsequently patented was much the 
most successful in accomplishing the de- 
sired object, but the process required strong 
cans to prevent them from bursting during 
the boiling, even when the cans were tem- 
porarily vented, as described; and it was 
a long time before the manufacturer was 
able to furnish the inventor with an article 
properly constructed for the purpose, as 
fully appears from the testimony of the 
manufacturer of the cans, who was exam- 
ined aS a witness. Application for a patent 
was filed in the patent oflice by the inventor 
on March 8, 1853; but the first claim was 
neither illustrated by drawings nor by a 
model, nor did the applicant forward to the 
patent office any specimens of green corn 
preserved by his process, and the specifica- 
tion, on account of those omissions, was re- 
turned to the applicant, leaving it at his 
option to supply the deficiencies, or to mod- 
ify his claim. He elected to supply what 
had been omitted when the application was 
filed, and on the 26th of October, in the same 
year, filed in the patent office additional 
drawings, together with a model of the in- 
vention and samples of the preseiwed green 
corn, and requested an early examination 
of the application and claims. Doubtless the 
proper officers of the patent office complied 
with his request, as they returned the speci- 
fication on the 2d of November following, 
informing him that the office did not regard 
the operation of cutting the com from the 
cob as any part of the process of preserving 
the same, and requested him to decide which 
part of the alleged invention the office should 
examine— whether the process of preserving 
the product, or that of removing the corn 
from the cob. Obliged to waive one for a 
time, he struck out the second claim, which 
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covered the process for removing the corn 
from the cob, and on the 4th of the same 
month returned the specification, as amend- 
ed, expressing the hope that the office would 
be enabled to decide favorably on the re- 
maining claim without delay. His hopes, 
however, were not realized, as the office, on 
the 19th of the same month, rejected the 
amended application, expressing the opinion 
that the alleged invention was substantially 
the same as that in common use for preserv- 
ing meats and vegetable substances. Except 
an occasional visit of the patentee to the 
patent office for the purpose of consultation 
with the commissioner or examiners, nothing 
further was done by him to procure a pat- 
ent until February 18, 1862, when he filed 
in the patent office a second application for 
•a patent, which, in substance and effect, 
is the same as the one previously filed by 
the same party, and which, like the other, 
seeks to procure letters patent for the en- 
tire invention. Before the rejection took 
place, the claim for the product had been 
stricken out, so that the claim for that part 
of the invention had never been the subject 
of decision by the patent office. In view of 
the circumstances, the commissioner decid- 
ed to review the whole case, and came to 
the conclusion that the proofs before him en- 
titled the applicant to letters patent, both 
for the product and for the process, as 
shown in the two patents under consideration. 

Two other patents were also issued to the 
same party, but the court is of the opinion 
that they are invalid, as having been issued 
for the same invention as that described in 
the speeffication of the second patent. Re- 
peated decisions have established the rule 
that a patent duly issued, when introduced 
in evidence by the complainant in a suit for 
infringement, is prima facie evidence that 
the patentee is the original and first inventor 
of what is therein described as his inven- 
tion, and when taken in connection with his 
original application is prima facie evidence 
that the invention was made at the time the 
application was filed; but when the patentee 
proposes to show that his invention is of a 
date prior to the time when he ffied his 
original application, he takes upon himself 
the burden of proof, and to maintain that 
theory as against another patent improve- 
ment of the same construction and mode of 
operation, he must prove, not only that he 
made his invention at the period claimed, 
but that he reduced the same to practice as an 
operative maehme. Johnson v. Root [Case 
No. 7,409]. 

Suppose that is so, stiE the respondent can 
not invoke that principle with much effect 
in this case, as he does not preserve green 
corn under a patefnt, and the proofs are 
entirely satisfactory that the patentee made 
the invention more than ten years before the 
application for a patent was filed in the pat- 
ent office. Great difficulty was experienced 
by the patentee thi-oughout the whol6 period 
IbFED.CAH 65 



in procuring cans properly constructed for 
the purpose, and the proofs show that it was 
that imperfection and difficulty more than 
any other which prevented him from making 
an earlier application for a patent Much 
examination, in detail, of the parol proofs in- 
troduced by the respondent, to show tiat the 
patented process was known or used in the 
United States before the early experiments 
made by the patentee, may well be omitted, 
as it is not pretended, nor can it be, that 
any other person, . resident in this country 
eifJier before or since that time, ever invented 
such a process; and a careful scrutiny of the 
evidence given by those witnesses as to what 
was in fact done by the several deponents will 
show that no one of them ever preserved any 
green com, in the mode of operation circum- 
stantially described ih the specifications of 
the patents, until the witness, in some way 
and to some extent, became acquainted with 
the process of the patentee, either from ru- 
mor or from some one who had assisted the 
patentee in making those experiments, and in 
most cases not until years after the invention 
was made, and in some cases long after the 
patentee had ffied his application, for letters 
patent in the patent office. Careful analysis 
of the testimony of liiose witnesses shows 
that many of them never practiced the pat- 
ented mode of operation at all, as they cook- 
ed the corn before the kernels were pack- 
ed in the cans, and that all those who ever 
did practice it in any degree, or ever made 
any near approximation to it, never com- 
menced to preserve green corn in that way 
until they had learned something, by rumor 
or otherwise, concerning the mode of opera- 
tion which was practiced by the patentee. 
They do not pretend that they invented any- 
thing of the kind, but all they claim is that 
they were successful in learning what the 
process was which was practiced by the as- 
signor of the complainants. Beyond all 
doubt, the patentee was the original and first 
inventor of the process in the United States, 
and sufficient appears, even in the proofs in- 
troduced by the respondent, to convincu the 
court that the first knowledge which those 
witnesses ever had of the patented process 
was -procured, directly or indn:ectly— as by 
report or rumor— from persons residing near 
the place where the experiments of the pat- 
entee were made, or who had at some time 
been the employes of the inventor, and had 
assisted in his esperiments. Suppose it to 
be true that the patentee was the first person 
in the United States who had practiced the 
patented process^ and preserved green corn 
in that mode of operation, still it is contended 
by the respondent that he is not the original ■ 
and first inventor of the improvement, with- 
in, the meaning of the patent law, as the 
process had been previously known and used 
in some foreign country; but the decisive an- 
swer to that suggestion is that the mere pre- 
vious knowledge or use of the thing patented 
in a foreign country will not defeat a patent 
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issued here to an original inventor, unless it 
appears that the same invention had been pat- 
ented in such foreign country or had been de- 
scribed in some public work anterior to the 
supposed discovery thereof by the patentee, 
and it is well-settled law that patented in- 
ventions can not be superseded by the mere 
inti-oduction in evidence of a foreign publica- 
tion, though of a prior date, unless the de- 
scription or drawings contain or exhibit a sub- 
stantial representation of the patented im- 
provement in such full, clear, and exact 
terms as to enable any person skilled in the 
art or science to which the improvement ap- 
pertains to make, construct, and practice the 
invention to the same practical extent as he 
would be enabled to do if the information 
was derived from a prior patent Sey- 
mour V. Osborne, 11 Wall. [78 U. S.] 555. 

Next, the respondent insists that the pro- 
cess described in the English patent to Peter 
Durand supersedes the invention of the as- 
signor of the complainant as a prior discovery 
and for the same improvement. Vegetable 
substances, intended to be subjected to that 
process, the specification states, are to be 
put into vessels selected for the purpose, in 
the raw or a-ude state; but the patentee, in 
enumerating the articles to be preserved, 
does not mention green corn, nor does he 
state whether the kernels are or are not to 
be removed from the cob, or, if to be remov- 
ed, whether the removal is to be effected in 
a manner to leave the kernels unbroken or 
by means of a gauged knife, as in the mode 
of operation described hi the complainant's 
patent, nor is any mention made of preserv- 
ing green corn or any other vegetable sub- 
stance in the natural juices of the article, 
as in the mode of operation set forth in the 
patent mentioned ui the bill of complaint 
Instead of packing the kernels in the vessels 
selected for the purpose, in their crude state, 
as suggested in the English patent, the pro- 
cess patented by the assignor of the com- 
plainant du-ects that the kernels should be 
cut from the cob in a way which leaves a 
large part of the hull on the cob and breaks 
open the kernels, liberating the juices, to 
use the language of the patentee, and caus- 
ing the milk and other juices of the com to 
flow out and surround the kernels, as they 
are packed in the cans in such a mode that 
the juices from the liquid in which the whole 
is cooked when the cans are subjected to 
the bath of boiling water. 

Evidently much is due to this feature of the 
patented mode of operation in preserving the 
product, and causing it to retain the sweet- 
ness, peculiar flavor, and natural aroma of 
green corn as when fresh gathered in the 
season and boiled for the table in the ordi- 
nary way for family use. Nothing of the 
kind is suggested in the other specification, 
and it is quite clear that a careful comparison 
of the descriptions given of the inventions, in 
the respective specifications, fully justifies 
the opinion of the learned expert examined 
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by the complainant that the two patents 
are essentially and substantially unlike, to 
which it may be added that pei*sons havhig 
no other knowledge of the complainant's pro- 
cess than what they derive from perusmg 
the specification of the other patent, would 
never be able to preserve green corn by that 
mode of operation. Palpable as these dif- 
ferences in the mode of operation are, 
they can not properly be overlooked in de- 
termirdng the issue under consideration, nor 
are they merely formal, as the proofs are 
full to the pomt that the product manufactur- 
ed by the process of the complamant is far 
superior to that preserved in any other known 
mode. Other vegetables, such as beets and 
carrots, or peas and beans, may be packed 
in cans ha a crude state, as they retain theu: 
juices, and may be weU preserved if entirely 
secluded from the atmosphere, as by pack- 
ing them in vessels hermetically sealed, but 
their chemical composition is very different 
from green corn, which is much more diflGLcult 
to preserve in its natural freshness, without 
loss of its peculiar flavor and aroma, as ac- 
complished by the complainant's process. 
When the kernels are cut from the cob they 
are opened, and the mUk and other juices of 
the same flow out and become a constituent 
part of the vegetable substance to be pre- 
served, and if exposed to ah: in that state 
for any considerable time their chemical re- 
lations to each other will soon change, and 
the whole substance will become sour. Expo- 
sure to heat if seasonable, will remove that 
tendency, as the relations of the elements of 
which the substance is composed will be- 
come fixed, and the danger of putrefaction or 
souring will be greatly lessened or entirely 
averted. 

Throughout his experiments the aim of the 
patentee was to perfect the process of pre- 
serving gi'een com without losing any of the 
natm-al juices of the cei-eal, and to discover 
the method or means of fixing the elements 
of the corn in the milky state, so that when 
packed in vessels to be preserved, their 
chemical relations to each other would never 
change, unless the vessels containing the corn 
were opened. Obviously he could not accom- 
plish that purpose by putting the com into 
the cans in the crude state, or before it was 
removed from the cob, as the juices of the 
kernels would be absorbed by the cob hi the 
cooking, nor could he accomplish his object 
by cutting the kernels from the cob and boil- 
ing them in water before they were packed, 
or by cooking them in open vessels without 
water, as in the one case the milk would be 
washed out of the kernels, and with it all 
the peculiar flavor of green corn, and hi the 
other case the aroma and juices of the cei'eal 
in the green state would be lost by evapora- 
tion. Suggestion is made that the kernels 
may be removed from the cob without cut- 
ting, and if packed m cans in that state, 
before being cooked, they may be regarded 
as having been packed in the crude state, 
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whicli may perhaps be conceded; but two an- 
swers are made to that suggestion, either of 
which is sufficient to show that the sugges- 
tion can not serve to benefit the respondent. 

1. Because that process is substantially dif- 
ferent from the complainant's process. 

2. Because the proofs on both sides show 
that the product, when the gre^i corn is pre- 
served in tliat mode of operation, is of a 
very inferior quality, not much better than 
the product when the com is boiled before 
it is packed. 

Viewed in the light of these suggestions 
and of the expert testimony in the case, 
which corresponds with the same, I am of 
the opinion tliat the patents of the complain- 
ants are not superseded by the aforesaid 
foreign patent introduced by the respondent. 

II. Enough has already been remarked to 
6how that the second defense can not be sus- 
tained, as the evidence introduced to show 
that the patentee is the original and first in- 
ventor of the improvements, is equally per- 
suasive and convincing to disprove the theo- 
ry that the inventions are old ones applied 
to a new use, which is all that need be said 
upon the subject. Nor is any argument nec- 
essary to show that the other defense em- 
braced in the same proposition must be over- 
ruled, as there is no evidence in the record to 
support the theoiy that the improvements, 
xjr either of them, were well known or in pub- 
lic xise prior to the alleged discovery and in- 
vention of the patentee. Attempts were 
doubtless made by various persons to pre- 
serve green corn prior to the date of the in- 
vention in controversy, but it is so manifest 
to evei*y impartial inquirer that they were of 
a, character substantially different from the 
process and product patented by the assignor 
of the complainant, that it would be a work 
of supererogation to repeat the explanations 
which demonstrate the truth of that propo- 
sition. Such an issue can not be properly in- 
vestigated and determined without first as- 
certaining what the patented invention is, 
but the moment that preliminary inquiry is 
solved, the whole difficulty disappears, as it 
at once becomes self-evident that none of the 
methods previously practiced embraced the 
mode of operation invented by the patentee. 
p III. Patents otherwise valid foay be avoid- 
led in a suit for infringement, by proof that 
Ithe invention was in public use and on sale 
more than two years, with the consent and 
iiUowance of the patentee, before he filed 
his application for a patent, which is the 
next defense presented by the respondent 
Inventions ceased to be patentable, at one 
time, if permitted to pass into public use or 
to be on sale for any time, with the consent 
and allowance of the patentee, before his ap- 
plication for a patent; but the more recent act 
jot congress provides that such public use or 
sale shall not have any such effect, unless it 
was continued for more than two years prior 
-to such application. 5 Stat 123; Id. 354. 

Full proof that an invention had been in 



public use or on sale, with the consent and 
allowance of the inventor, for more than two 
years before the application for a patent was 
filed in the patent office, is a good defense to 
such an action if the same is properly alleged 
in the answer. Agawam Co. v. Jordan, 7 
Wall. £74 U, S.] 607; MeClurg v. Kingsland, 
1 How. [42 U. S.] 209; Stimpson v. Bailroad 
Co., 4 How. [45 IT. S.i 380; Shaw v. Cooper, 
7 Pet [32 U. S.] 318. 

Nothing short of proof that the invention 
was on sale or in public use, with the consent 
and allowance of the inventor, for a period 
exceeding two years, will support such a de- 
fense, as the party charged with infringing 
the rights of an inventor must bring him- 
self fairly within the words of the act of con- 
gress, which justify the acts charged as an 
infringement. Ryan v. Goodwin [Case No. 
12,186]. 

Such acts, if done without the consent and 
allowance of the inventor, are plain viola- 
tions of his rights, and of coxnrse will not 
afford any justification to a subsequent 
wrong-doer. Wyeth v. Stone [Case No. 18,- 
107]. 

If the sale or use is without the consent or 
allowance of the inventor, or if the use is 
merely experimental, to ascertain the value, 
utility, or success of the invention by putting 
it in practice, that is not such a sale or use as 
will deprive the inventor of his title. Ryan 
V. Goodwin [Case No. 12,186]; Pitts v. Hall 
[Id. 11,192]; McCormick v. Seymour [Id. 
8,726]. 

Such acts of an inventor, it is well held 
by Judge Story, are to be liberally construed 
as acts of an experimental character, nor is 
the inventor to be estopped by allowing a 
few persons to use his invention to ascertain 
its utility, or by any such acts of use Or in- 
dulgence to others to use the same, as are not 
inconsistent with the clear intention to hold 
the exclusive privilege, and to secure the 
same by letters patent Melius v. Silsbee 
[Case No. 9,404]. 

Where the party has subsequently taken out 
a patent, the court is not authorized to give 
effect to such a defense to a charge of in- 
fringement, except in cases where the proof 
is clear and cogent. Wyeth v. Stone [supra.] 

Tested by those rules, as the case must be, 
it is quite clear that the defense under con- 
sideration must be overruled, as there is no 
e viden ce in the recor d to show that the in- 
ventionsj_or_elther_o0hem,.jsvereinj3ubll^ 



use or on sale^ more_tha^ two year s_ before 
tEe"lnve'ntor applie'd^or a parent, or for any 
sliorfeiTp^Ibd, "with the consent and allow- 
anee of tKe patentee, or ,^aL.Sfi_Jiafl_«auy 
knowledge .of a ny such_sale or public use a t 
the time it w as made. On the contrary, the 
evide'nce^ shows fibat the inventor never gave 
his consent to any such sales, and~that ho 
c onstantly asserted that he intended to a p- 
plyfar_a_Eiatent Sales in some cases were 
madeTbyhisbrothei*, but the evidence shows 
that the inventor disapproved of the acts, as 
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calculated to produce embarrassment wlieu 
he presented his application for a patent at 
the patent office. Putilic use of an invention, 
unless by the patentee himself, for- profit, or 
by his consent and allowance, will not work 
a forfeiture of his title, as such forfeiture is 
not favored unless it clearly appear that the 
use was solely for profit, and not with a view 
of further improvements or of ascertaining 
its defects, or for any other purpose of ex- 
periment in reducing the invention to prac- 
tice. Pitts V. Hall [supra]. 

Inventors have a right to employ all means 
necessaiy and proper to enable them to per- 
fect their inventions and to reduce the same 
to practice, and it is clear that no such ^- 
perimental act can justly be viewed as legiti- 
mate evidence to support the defense of a 
prior unauthorized public sale or use of the 
invention, or a use inconsistent with the 
right to apply for a patent to secure the ex- 
clusive authority to make and use the in- 
vention, and to vend it to others to be used, 
as provided in the patent act. Persons char- 
ged with the infringement of letters patent 
may set up a defense that the inventor suf- 
fered the invention to be in public use and 
on sale more than two years before he ap- 
plied for a patent, and they may also set up 
as a distinct defense, even in the same an- 
swer, that the inventor Tjefore he appfied 
for a patent, abandoned the invention to the 
public, but those two defenses ought not to be 
blended in the same allegation, as they de- 
pend in many respects upon very different 
principles. Some of the amendments to the 
answer, however, were filed by consent, and 
inasmuch as no exception was taken to this 
part of the answer, the question of abandon- 
ment, as pleaded, may be considered as open. 

As pleaded, the defense is that the inventor 
abandoned the invention to the publi c be- 
fore he filed his application for a patent. 
His first application was filed on March 8, 
1S53, and he filed the second application on 
Februaiy IS, 1SG2, which, it is conceded, is 
s ubstant iallyjbhe_£ame_as the first one,jsEhic]i 
is still on file in the patent office. ^Evidence 
of an affirmative character to show that the 
inventor ever uttered a word, or did an act. 
signifying an intention to abandon his in- 
vention to the public before he filed his first 
application f oT~a patent, is entirely wanting, 
nor is there any circumstance introduced in 
evidence to support that theory, except th e 
merelapse of time from the discoveiy of the 
in ventTonT f o~ the filing of the application, and 
it is settled law that the mere forb earanc e 
to apply for a patent drn-ing the'"progress _of 
^^ermien{srand~uivEil tiie party has pei'fect- 
ed his invention and tested its value by jlc; 
tiSr5r'actice, affords no just grounds for any 
such"" presumption. Kendall v. Winsor, 21 
How. [G2 U. S.] 328; Agawam Co. v. Jordan. 
7 Wall. [74 U. S.] 607. 

Apply that rule to the present case, and it 
is clear that the proofs furnish no ground 
for such a presumption before his first appli- 



cation was improperly rejected by the patent 
office. Such an adverse decision operates as 
a great diseoui-agement to an indigent in- 
ventor, as was strikingly illustrated in the 
case of the inventor of the improved mod'- 
of manufacturing wool, who, in consequence 
of such a decision, was kept out of the en- 
joyment of the fruits of his genius for forty 
years. Agawam Co. v. Jordan, 7 Wall. [74 
U. S.] 604. 

Abandonment or dedication of an inven- 
tion to the public , being in the nature of a 
forfeiture of "a right, is not favored in law. 
and Mr. Justice Nelson decided that such 
a defense could not be sustained, unless the 
acfs of the party invoked for the purpose 
were corroborated by some declarations man- 
i festing such an intention; but it is not 
necessary to apply that rule in this case, as 
the evidence fails to disclose either any act 
or declaration to support the theory. Ar- 
gument to show that the inventor was en- 
titled to a patent at the time his first appli- 
cation was rejected, is unneeessaiy, as the- 
proposition stands confessed by the patent 
office. Nothing beyond the decision of the 
office reversing their former action, would 
seem to be required to establish that propo- 
sition; but if more be needed, it will be 
found in the reasons which the office assign- 
ed at the time for refusing to issue the pat- 
ent Those reasons, it will be recollected, 
were, that the alleged invention was sub- 
stantially the same as that in common use 
for presei-ving meats and vegetable sub- 
stances, which shows, beyond all doubt, that 
the office never gave the subject a proper 
exammation, or utterly failed to undei-stand 
the nature of the improvement, or to com- 
prehend the mode of operation, as scien- 
tifically described in the specification. Ti-uth 
was crushed for the moment, but, happily 
for the cause of justice, the reasons given 
for the erroneous decision remained on file, 
which enabled the office, at a later period, 
to correct the error, and to do justice to a 
meritorious inventor. Construed strictly, 
the defense of abandonment, as pleaded, 
has respect only to the period of time which 
elapsed between the discovery of the inven- 
tion and the filing of the first application, 
which was rejected; but the respondent in- 
sists, in argument, that the inquiry under 
that issue extends also to the facts and cir- 
cumstances which occurred between the 
times when the first application was rejected 
and the filing of the second, which, with 
some hesitation, is admitted, as it is by no 
means certain that a second application was 
necessary. Suffolk Co. v. Hayden, 3 Wall. 
[70 U. S.] 319; Godfrey v. Eames, 1 Wall. 
[6S U. S.] 325. 

Delays in the patent office, which an in- 
ventor can not prevent, will not impair his 
title to his invention; nor can any use of the 
invention during such delays, if without his 
consent and allowance, afford any evidence 
to support the issue that the inventor aban- 
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doned the invention to the public. Howe 
V. Williams [Case No. 6,778]; Stimpson v. 
Railroad, 4 How. [45 U. S.] 402; Goodyear 
V. Day [Case No. 5,566]; Morris v. Hunting- 
don [Id. 9,831]. 

Suppose, however, the period between the 
rejection of the first application and the fil- 
ing of the second, is as much within the 
issue presented by the answer as the period 
between the di scove ry of the invention and 
the filing of the fii«t application, still I am 
of- the opinion that the defense, that the in- 
rentor abandoned his invention to the pu b- 
liCi is ;iafc=sustain£dJbyJthj^evid^ 
ited jnjthe recor d. No one but the inventor 
is'^competent to abandon his invention to the 
public . His acts and declarations, if explicit, 
afl^ufficient for the purpose, or he may ac- 
complish the same end by continued ac- 
quiescence in the acts of others, of which it 
appeafs~Biat he had Imowledge; but the 
proof of knowledge and acquiescence must 
be beyond all reasonable doubt, as every 
presumption is the other way. McCormick 
V. Seymour [Case No. 8,726]. 

Testimony is introduced by the respond- 
ent showing that the brother of the inventor 
made sale of smdll quantities ofthe-pre- 
eeiTed com on several occasions, but the 
record does not contain any evidence that 
the inventor ever sold any of the patented 
product, or that he ever gave his consent 
that the product should be sold by his 
bi-other, or any other person, before he filed 
his application for a patent. Prior to the 
application for a patent, the better opinion 
from the evidence^is that none of the product 
of the new process was put upon the mar- 
ket, as the evidence is satisfactory that he 
knew that sales or public use more than two 
ytnirs bef^e he applied for a patent, would 
defeat his right. Immediately upon filing 
iiis application for a patent, he gave a li- 
cense to his brother and the first-named 
complainant, and received a royalty from 
them for their manufacture. Small amounts 
only were manufactured, and *few sales 
only were made subsequent to the rejection 
of the first application. 

When a party practices his invention 
merely for the purposes of ^ perimen t or 
completion, before he takes out a patent, 
the inference that he intends to surrender 
the invention to the publi c does not arise, 
and consequently a dedication to the public 
can not be proved by evidence that shows 
only es ^rimen tal practice by the inventor 
or his employes, whether in public or private. 
Such an inference is never favored, nor will 
it, in general, be sufficient to prove such a 
defense, unless it appears that the use, ex- 
ercise, or practice of the invention was 
somewhat extensive and for the purpose of 
gain, evincing an intent on the part of the 
Inventor to secure the exclusive benefits of 
his invention without applying for the pro- 
tection of letters patent Curt. Pat. (3d Ed.) 
§3S9. 



Exceptional cases arise, as where the in- 
vention, by.acts of the inventor, had gone into 
general public use and got beyond his con- 
trol, without any effort on his part to re- 
strain its general use, as in such a case it is 
held that he can not resume the ownership 
dedicated to the public, and that his right 
to a patent is forfeited. Speaking of such 
a case, however, Judge Story said, in Melius 
V. Silsbee [Case No. 9,404], tnat the inventor 
"is not to be estopped by licensing a few 
persons to use his invention to ascertain its 
utility, or by any such acts of peculiar in- 
dulgence and use as may fairly consist with 
the clear intention to hold the exclusive 
privilege." Tested by that rule, it is quite 
clear that the single license referred to, 
which was not granted until after the ap -h 
plic ation ^f og^a_j>atent washed, and whichlj 
was never exercised, es:cept ^ a very lim- 
ited extent, is wholly insufficient to support 
the defense that the inventor abandoned the 
invention to the public. All must agree that 
he did not inJfin_d,to dedicate it to the pub- 
lie, as his application for a patent waT"t^en 
pe nding in the patent office, and the evidence 
shows that he continued to press it, with 
confident hopes of success, tmtil,the adverse 
decision was announced. Nor does the rec- 
ord exhibit any evidence to show that 
the invention got into public use with the 
consent and allojvance of the inventor, or 
through any negligence or improvidence on 
his part, as it appears that he visited the 
patent office as often as it was necessary, 
to ascertain whether the opinion of the com- 
missioner had undergone any change, and 
that he presented his second application for 
a patent as soon as he could obtain any 
hope of receiving a decision in his favor. 
No persons, except the two before mention- 
ed, ever had authority from him to practice 
the invention, and the proofs show that all 
others who did practice it before the date 
ofjLhe^letters patent obtained their informa- 
tion, whether from rurtior or otherwise, 
without the consent and allowance of the 
patentee- 
Separate examination of the other foreign 
patents introduced by the respondent does 
not appear to be necessary, as the Stress of 
the argument to show that the patentee in 
the patent of the complainant was not the 
original and first inventor of the improve- 
ment seems to rest upon the Durand patent, 
which the principal expert of the complain- 
ant says would not succeed with green corai, 
and he supports that conclusion with rea- 
sons which are both persuasive and con- 
vincing. Due attention to the nature of the 
invention in question and to its described 
mode of operation is all that is necessary 
to render the reasons given by the witness 
conclusive, as it is clear that the patent in 
the other case does not contain a word to 
indicate that the patentee ever thought of 
removing the kernels from the cob by means 
of a gauged knife, for the purpose of liber- 
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ating the juices of the same, so that the 
kernels, as packed in the cans, would be 
cooked in their own juices when thfe cans 
are placed in the bath of boiling water. 
Sweet corn in the green state, as the wit- 
ness testifies, is a peculiar substance, differ- 
ing materially from any other cereal, seed 
fi-uit, or vegetable used as food. Its compo- 
sition and structure are such that it is singu- 
larly susceptible to fermentative decomposi- 
tions and changes, more so than any fruit 
or vegetable that has been successfully pre- 
served in hermetically closed packages for 
any considerable length of time. Such lia- 
bility to rapid change is not due to any one 
particular constituent, but to the presence 
together of several substances, such as glu- 
ten, sugar, fat, and starch, in such propor- 
tions as are best adapted for fermentation 
and action upon each other. Its peculiar 
flavor, other than its sweetness, is contained 
in and associated with the fat or oil present, 
so that very slight fermentations of the oth- 
er constituents are sufficient to destroy that 
peculiar aroma. 

Green com, of the kind rtiontioned, in com- 
mon with otlaer cereals, contains more phos- 
phorus or phosphoric acid than fruits or 
other vegetables. As compared with sweet 
peas, for instance, the kernels of sweet 
com are much more delicate and liable to 
change, as they contain a much larger pro- 
portion of milk, juice, or sap, which itself 
contains more sugar, starch, and oil than 
the juice of sweet peas, and the glutinous 
or nitrogenous constituent, which acts as 
the ferment or primary cause of change, is 
much more active in the juice of sweet com 
than in that of sweet peas. 

Equally instructive support to the same 
view is derived by comparing sweet com 
with such fruits as peaches, as the juice of 
the peach contains no oil, and the kernels 
of sweet corn contain only one eighth as 
much water as the peach, besides other dif- 
ferences of an equally important character, 
showing that such fruits as peaches are 
much less liable to ferment than sweet 
com, and that they are much more easily 
packed and preserved. Examined in the 
light of these suggestions, as the ease should 
be, it is quite clear that the mode of opera- 
tion described in the specification of the 
complainant's patent differed widely from 
anything which preceded it, and that it ef- 
fects a new and highly useful r^ult; and 
for these reasons the complainants are en- 
titled to a decree, for an account, and for 
an injunction. 

[NOTE. A decree having been rendered for 
the complainant the defendant appealed to the 
supreme court. Mr. Justice Hunt delivered the 
opinion (91 U. S. 171) reversing tlie decree of 
the circuit court. Mr. Justice Clifford dissent- 
ed in a lengthy opinion. It was held that the 
substance of Winslow's patent had been previous- 
ly put forth in Durand's patent, and that to in- 
fringe a patent it is not necessary that the thing 
patented should be adopted in every particular. 



It is not necessary that the result should be 
the same in degree, but it must be the same in 
kind, to constitute an infringement. The fact 
that Winslow's patent provides that the corn 
shall be removed from the cob before the pro- 
cess begins, 'and that Durand does not specify 
this idea, does not matter as Durand's process 
is used. A recommendation is not a require- 
ment, and when an inventor uses the term, "I 
recommend the following method," he does not 
thereby constitute such method a portion of his 
patent. Appert's process was held to contain 
everything of value in "Winslow's patent. 

[For other cases involving these patents, see 
note to Jones v, Hodges, Case No. 7,469.] 



JONES (SHREW v.). See Case No. 12,818. 



Case No. 7,496. 

JONES V. SLEEPER. 

[2 N. T. Leg. Obs. 131.] 

District Court, D. Maine. 1843. 

CONVETAXCE — Act of BANKEUPTCr. • 

1. A conveyance by a trader of the whole of 
his property, is, in itself, an act of bankruptcy, 
although made for the benefit of all his cred- 
itors without preferences. 

2. But a conveyance of a part to secure a par- 
ticular creditor is not an act of bankruptcy, al- 
though he may be insolvent at the time, unless 
made to give the creditor a preference and pri- 
ority over his other creditors, and in contempla- 
tion of bankruptcy. 

3. If, being insolvent, he make the convey- 
ance in contemplation or with the intention of 
breaking up his business at once, this is in 
contemplation of bankruptcy, within the mean- 
ing of the statute, and the intention to give a 
preference will be presumed. 

4. A transfer of goods by a general descrip- 
tion, as "all the goods and merchandise in a 
certain store," is a suflacient description to 
convey the title, if possession is delivered pursu- 
ant to "the conteact. The want of a more par- 
ticular description, in connection -with other 
circumstances indicating an intention to cover 
the property and keep it from creditors, may he 
a fact from which fraud may be inferred, but it 
does not per se render the conveyance fraudu- 
lent and void as to creditors. 

5. The record of a mortgage of personal prop- 
erty pursuant to the laws of the state is equiva- 
lent to a delivery. Rev. St. c. 125, § 32. 

6. If a debtor's property ^s attached, and 
he remains passive and does no act to aid the 
creditor in obtaining judgment and seizing the 
goods on execution, this is not a procuring hia 
goods to be taken on execution. To make it 
an act of bankruptcy there must be some di- 
rect agency and active co-operation on his part. 

This was a petition of William Jones, of 
Boston, against George Sleeper, of Belfast, 
in this district, to have him declared a bank- 
rupt. The acts of bankruptcy alleged in the 
petition are, 1. By willingly and fraudulent- 
ly procuring his goods and chattels, lands 
and tenements, to be attached and seques- 
tered and taken in execution. 2. By making 
a fraudulent contract with one Ralph C. 
Johnson, to have a certain suit defaulted and 
judgment entered, so that said Johnson could 
obtain a preference over his other creditors. 
3. By making a fraudulent assignment and 
transfer of his property. 
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S. Fessenden and Mr. WUlis, for petitioner. 
Mr. Preble, for respondent 

WARE, District Judge. The first act re- 
lied upon as an act of banlcruptcy is tbe con- 
veyance in mortgage made Oct. T, 1841, to 
Ralph 0. Johnson. This was a conveyance 
of all Ms stock of goods in the store he then 
occupied and hi the cellar under it, to secure 
a debt of §5,288. This mortgage, it is con- 
tended, was made in contemplation of bank- 
ruptcy, and for the purpose of giving John- 
son a preference over the other creditors. 
The second section of the act [of 1841 (o Stat. 
442)] declares that all future payments, se- 
curities and conveyances thus made shall 
be deemed void, and a fraud upon the act, 
and they are without doubt acts of bank- 
ruptcy rendering the debtor liable to be pro- 
ceeded against by his creditors under the 
act. It has been decided by an authority 
binding on this court that "future" in this 
section of the act refers to the time of the 
passage of the act, and not to the time when 
it was to go into operation generally. In re 
re Chadwick [Case No. 2,569]. The mortgage 
then falls within the terms of the act hi 
point of time. 

It has long been settled upon the construc- 
tion of the English statutes of bankruptcy, 
that if a person engaged in trade makes a 
conveyance of all his property, it is in itself 
an act of bankruptcy, as being a fraud up- 
on the law, although it is for the benefit of 
all his creditors without preferences. It is 
an attempt to defeat the operation of the law 
to a certain extent, by appointing his own 
administrator, instead of leaving the admin- 
istration to the law. Nor will a colorable 
exception of a small part of his property 
from the conveyance exclude the application 
of the prhiciple. Eden, Bankr. Law, pp. 28, 
29; Kettle v. Hammond, Cooke, Bankr. Law, 
c. 4, § 1; Eckehardt v. TVilson, 8 Term R. 
140; Ex parte Bourne, 16 Ves. 148; Button 
V. Morrison, 17 Ves. 199. But where the 
conveyance is of but part of the debtor's 
propertS^, to render it void as a fraud upon 
■ the law, it must be made in contemplation of 
bankruptcy, and with th6 intention to give a 
preference. The legal effects of the act de- 
pend on the quo animo; and this is a fact 
which must be shown by direct proof, or 
made out as a presumption from the circum- 
stances of the ease. The real state of the 
debtor's mind, his hopes or expectations, are 
known only to himself, or so far as he may 
choose to disclose them to others. If his ob- 
ject is to take the benefit of the act, and to 
give a preference, he will not be likely to 
avow it, as that would be a certain mode 
of defeating his object The intention must 
therefore ordinarUy, as in other cases where 
it is unlawful, be inferred from the circum- 
stances imder which the act is done. When 
a debtor is deeply insolvent, and meaning to 
wind up his business, and bring it to a close 
at once, makes a conveyance, to secure a 
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favorite creditor of a part of his property, 
his intention to give such creditor a prefer- 
ence will be inferred. It will be taken as a 
presumption of law that he intends what is 
the necessary and unavoidable effect of his 
own act 

In this case, as there is no direct evidence 
bearing on this fact, the quo animo, from 
which the legal fraud arises, it must be in- 
ferred as a presumption of law from the oth- 
er facts in the case. What, then, are the 
facts from which it may be fairly and justly 
inferred that the mortgage of the 7th of Oc- 
tober, 1841, was made in contemplation of 
bankruptcy, and with the intention of giving 
to Johnson a preference over the other cred- 
itors. It is in evidence that Johnson and 
Sleeper, in September, 1836, entered into a 
copartnership for carrying on the business 
of a retail store in Belfast By the articles 
of copartnership, it was agreed that Johnson 
should furnish a capital of §5,000, without 
interest, and that Sleeper should be the ac- 
tive man in carrying on the business, his 
services to be considered as equivalent to the 
interest of the capital furnished by Johnson, 
the other expenses to be a common charge 
and the profits to be divided equally. The 
copartnership was continued till Sept, 1840, 
when it was dissolved by mutual consent 
Sleeper took the stock and continued the 
business and gave Johnson his note for §5,- 
000, for his interest hi the property, and 
mortgaged the whole stock as collateral se- 
curity for the purchase money. This was 
therefore in fact a sale by Johnson of the 
stock and a mortgage of the same back. The 
note remaining unpaid on the 7th of October, 
1840, a new mortgage was made of the stock 
at that time in the store, to secure the same 
debt, and also another note of §288.34. This 
last mortgage was regularly recorded, pur- 
suant to the laws of the state, in the records 
of the town clerk of the town of Belfast, on 
the 14th of the same month. This is the 
conveyance which is insisted upon as an act 
of bankruptcy. Now what are the facts in 
proof, from which the court can infer that 
this conveyance was made in contemplation 
of bankruptcy, and for the purpose of giving 
to Johnson a preference over the other cred- 
itors. It was in substance but a continua- 
tion of the prior mortgage of 1840. The 
stock la the store when that was given hav- 
ing been sold by the mortgagee, a new mort- 
gage was taken on the new stock, and there 
was in fact a clause in the mortgage of 
1840 that new stock, which should be added 
as the old was disposed of, should be held 
and covered by' the mortgage to the amount 
of what was then in the store. Now admit- 
ting that the mortgage was in law Inopera- 
tive on goods subsequentiy purchased, it is 
still true that the conveyance of 1841, was 
merely carrying out the intention of the par- 
ties in the first mortgage. Then it was not 
a conveyance of the whole nor of the major 
part of the property of the debtor. The tes- 
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timony of the witnesses proves that he, at 
that time, was the owner of a small vessel, 
the Three Sisters, of about SO tons burthen; 
that he had merchandise, as molasses and 
other wet goods, to the amount of §5,000, in 
another store in Belfast, lumber on the wharf 
of the value of $1,600, and goods which he 
had purchased in Boston to the amount of 
between three and four thousand dollars, 
which were then on their way to Belfast, 
and were received on the 16th of the month. 
Here was then personal property openly and 
visibly in the possession of Sleeper, free 
from any incumbrance, to the amount of 
more than $10,000. He continued his busi- 
ness as before, and during the winter and 
spring, shipped two or three cargoes of lum- 
ber to the West Indies and brought back re- 
turn cargoes; shipped one cargo of potatoes 
to Baltimore and purchased a return cargo 
of flour and corn, and continued to carry on 
his business, selling his stoeli, purchasing 
new goods, and paying his creditors, until 
the August following, when his business was 
brought to a close by suits and attachments 
of his property. 

On these facts it appears to me to be ex- 
tremely difBcult for the court to say that the 
mortgage of 1841 was made in contemplation 
of bankruptcy. Precisely the opposite seems 
to me to be not only the fair but the neces- 
sary inference. This doctrine of contempla- 
tion in cases of banijiruptcy. It has been said 
ought not to be pressed too far, as there is 
nothing either in the common or statute law 
to show what it is. Fidgeon v. Sharpe, 5 
Taunt. 539; McMenomy v. Roosevelt, 3 
Johns. Oh. 458. It is a fact to be proved, 
and though it may be inferred as a presump- 
tion from other facts, yet it ought to be 
made out not merely as a balance or prepon- 
derance of probability, but by such circum- 
stances, reasonings and considerations, as 
leave the mind satisfied that the fact is so. 
Now what evidence is there on record, not 
only to overcome the natural and reasonable 
presumption arising out of the facts here 
stated, but to bring the mind in opposition 
to them, to a satisfactory conclusion, that the 
debtor at that time actually contemplated 
bankruptcy. I admit that if Sleeper had then 
been deeply insolvent and had so considered 
himself, that it would be quite natural that 
he should wish to favour a creditor with 
whom he had been connected in business 
and to whom he was under personal obliga- 
tions. But, allow the statement of his in- 
solvency in all the strength in which it is 
made, that he in fact owed three or four 
thousand dollars more than the whole amount 
of his free and unincumbered property, and 
if it be fui-ther conceded, which is not in 
proof, that he was fully aware of the condi- 
tion of his affairs, and it will by no means 
follow that he contemplated bankruptcy. He 
might have thought that a year of prosper- 
ous business would relieve him from his 
embarrassments. In the case of Arnold v. 



Maynard [Case No. 561], Judge Story says: 
"I agree that the mere fact of a man's be- 
ing insolvent and knowing the fact does not 
necessarily establish that he means to stop 
business and break up his establishment; 
for he may hope and believe that he can 
still carry it on, and perhaps redeem himself 
from insolvency. But when he is deeply in 
debt, and intending to fail and break up 
his whole business at once, and makes a con- 
veyance to a particular creditor, to give him 
a preference over all the rest, it seems to 
me irresistible evidence that he does the act 
in contemplation of banki-uptcy." Now Sleep- 
er, so far from intending to fail and break 
up his business at once, actually continued 
it for ten months; and though he might have 
been insolvent, it does not appear by the 
evidence in the case that he was so deeply 
insolvent but that he might have believed 
that he should be able to extricate himself 
from his difficulties. I cannot think that this 
was a transfer in contemplation of bank- 
ruptcy within the meaning of the law. 

It is then contended that the transfer, al- 
though good between the parties, is void 
at common law against creditors, for the 
want of a sufficient description of the prop- 
erty. The description words are, "The fol- 
lowing goods and chattels, viz.: all the stock 
in trade, wares and merchandise, now in the 
store. No. 3, in Phoenix Bow, occupied by 
me, and in the cellar under the same, of 
the value by estimation of six thousand dol- 
lars." The objection is that there is no par- 
ticular description of the goods, nor any 
statement of the quantity or kind of goods, 
nor of the value but by a general estimate. 
A conveyance by such a general description, 
it is argued, is not binding on the rights of 
creditors. But the description is sufficiently 
cex'tain to convey a title between the par- 
ties when the contract is followed by de- 
livery, .and the record of the mortgage, pur- 
suant to the statute, is in law equivalent to 
a delivery. Bullock v. WilUams, 16 Pick. 
33. If there were other circumstances tend- 
ing to impeach the fairness of the transac- 
tion, and to indicate a design to cover prop- 
erty and keep it from creditors, the want of 
greater particularity in the description might 
fairly be urged as a circumstance of sus- 
picion. But tliere is no doubt that the mort- 
gage was made on an adequate considera- 
tion; the transaction was open, and as no- 
torious as tne public record could make it; 
and the want of particular specification of 
the articles will not alone make it fraudu- 
lent. 

The other act relied upon as an act of 
bankruptcy, is that Sleeper made a fraudu- 
lent agreement with Johnson to have a cer- 
tain suit defaulted and judgment entered, 
so that Johnson might obtain a preference 
over his other creditors. The facts applica- 
ble to this part of the case are these: In 
August, 1842, one Eaton commenced a suit 
against Sleeper and attached the stock in 
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iiis store. P. H. Sleeper, a clerk In the store, 
was put in possession of the goods as keep- 
er, under the officer who made the attach- 
ment. Three days afterwards, Johnson gave 
an accountable receipt for the goods to the 
amount of §300, Johnson at the same time 
claiming a right in {hem under his mortgage, 
and he sued out a writ, and attached the 
same goods, and the officer put them into his 
possession as keeper. Previous to the com- 
mencement of Eaton's suit, the same officer 
had attached other property of Sleeper on a 
written favor of one "Wingate. And soon 
after the attachment on Johnson's suit an 
action was commenced by R. 0. Johnson, 
Jr., and two by Jones, the petitioning cred- 
itor, on which the goods in the store were at- 
tached. These actions, six in number, were 
all entered -at the September term of the 
court Eaton's was settled, neither party ap- 
pearing, and the others were defaulted on 
the first calling of the docket, except John- 
son's, which was defaulted about two weeks 
after. Before the sitting of the court, Sleep- 
er applied to Alden & Crosby, as attor- 
nies, to get the suits against him continued, 
and their names were entered on the docket 
In all the actions except those in favor of 
Jones, in which they were attornies for the 
plaintiff. But he afterwards directed them 
to withdraw their appearance, and allow the 
actions to be defaulted. On the 30th of Sep- 
tember, he gave his consent in writing for 
the default of the action in favor of John- 
son; and on the 4th of October, Alden & 
Crosby applied to the court by petition, as 
the attornies of Jones, for leave to come in 
and defend that action, in his Interest as 
a subsequent attaching creditor. On a hear- 
ing leave was refused by the court. It is 
this written consent to be defaulted that is 
relied on as an act of bankruptcy. 

I infer from the evidence on the record, 
although it is not expressly stated by the 
witnesses, that at this time Sleeper's busi- 
ness was entirely broken up, and all his visi- 
ble property was under attachment Cer- 
tainly here is a case in which the bankrupt 
law ought to apply and make an equal and 
equitable division of the property among 
the creditors, for it is a case of open and no- 
torious insolvency; and an amendment pro- 
posed by the committee of the senate, at' 
the late session of congress, provides for 
such a case. But the law as it stands does 
not reach it, unless the single act of Sleep- 
er, his agreement in writing to be defaulted, 
was an act of bankruptcy. The words of 
the statute are, "shall willingly or fraud- 
ulently procure himself to be arrested, or 
his goods and chattels, lands or tenements, 
to be attached, distrained, sequestered, or 
taken in execution." It is not enough that 
he is passive, and does nothing to prevent 
a creditor from taking his goods in execu- 
tion. The words of the act can be satisfied 
with nothing short of a positive agency, an 
active co-operation. To be passive merely. 
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and do nothing, is not to procure an act to 
be done. It is not to aid, co-operate, or ad- 
vise. Though the whole of a man's prop- 
erty is attached and taken in execution by 
creditors. If he does not procure it to be 
done, if he does nothing by the way of ad- 
vice, or aid and assistance, this will not 
constitute an act of bankruptcy, however 
notorious his insolvency may be. The court 
can make nothing an act of bankruptcy 
which has not been declared to be such by 
the legislature. That part of a statute which 
enumerates the acts of bankruptcy, is in the 
nature of a penal statute, and to be con- 
strued sti-ictly. It cannot be enlarged by 
construction to include acts that are within 
the reason of the law or the mischiefs in- 
tended to be provided against, but which 
are not within the words of the statute ac- 
cording to their fair and reasonable con- 
struction. There is no principle more firm- 
ly established than this In the administration 
of the English statute of bankruptcy. Eden, 
Bankr. Law, 12; Dutton v. Morrison, 17 
Ves. 198. 

It is not pretended that the attachment of 
Johnson was made in consequence of any 
advice or suggestion of Sleeper. The whole 
case is narrowed down to the single ground 
of the written consent to be defaulted. Can 
this be considered as an active co-operation 
on the part of Sleeper, a procuring his goods 
to be taken in execution. I can see nothing 
more in it than a determination to remain 
passive, and leave the plaintifE to take his 
own course. If no such agreement or con- 
sent had been given, the result would have 
been the same. A default, according to the 
usual course of the court, would have been 
entered, as It was in the other action against 
him. If it could be shown that a default 
would *not have been entered but for the 
written agreement, then Sleeper might be 
considered as actively co-operating. But 
without this, if there had been no appear- 
ance, a default would have followed on the 
motion of the plaintiff. It appears to me 
that It is impossible to maintain that this 
act, which left the matter entirely to the 
pleasure of the plaintiff, was a procuring 
his goods to be taken In execution, within 
the meaning of the statute. My opinion on 
the whole is, no act of bankruptcy was com- 
mitted, and the petition must be dismissed. 
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JONES et al. v, SMITH et al. 

[Brunner, Col. Cas. 255; i 4 Hall, Law J. 276; 
5 Hughes, 40.] 

Circuit Court, D. Maryland. May Term, 1812. 

Shippikg Articles— Construction op Contract 

— Oaptdbe of Vessel— Seamen's Rights 

TO Wages. 

1. Where shipping articles provided that a 
vessel should -proceed to Batavia, and thence 



1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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if required to ports beyond the Cape of Good 
HoDe, held, that an extension of the voyage to 
Japan does not violate those articles. 

2. Where a vessel after unloading at one port 
proceeds thence and is captured, the seamen are 
entitled to wages to the time of unloading at 
such port. 

[Cited in Bronde v. Haven, Case No. 1,924; 
Pitman v. Hooper, Id. 11,186.] 

Libel for seamen's wages. The libelants 
were shipped in December, 1S07, on board 
the ship Rebecca, for a voyage from Balti- 
more to Batavia, and thence, if required, to 
one or more ports beyond the Cape of Good 
Hope, and back to Baltimore. On the 18th 
of May, 1808, the vessel arrived at Ba- 
tavia, and completed her unlading 3d June. 
On the'27th April, 1809, she sailed thence for. 
Japan, in the employment of the Dutch gov- 
ernment. On the 24th llay she was cap- 
tured by the British and sent to Bombay, 
where she was condemned, on the 3d Jan- 
uary, 1810, as being Dutch property, and as 
infringing the orders in council for the pre- 
vention of trade in enemies' ports. There 
were three descriptions of claimants: 1st. 
The administrators of seamen who died at 
Batavia. 2d. Those who died after leaving 
Japan and before the capture. 3d. Those 
who returned to Baltimore. 

Scott, Brice, and Harper, for libelants. 

It is true that where a voyage is broken 
up the seamen lose their wages; but this is 
a principle of law which should apply to 
them with as little rigor as possible. When 
a voyage is divisible into many parts, the 
seamen are entitled to each part as soon as 
it is performed. That part is an entire voy- 
age, though a loss may happen afterwards. 
This is a mitigation of the former rule, by 
which seamen were made insurers of the 
voyage. In contracts of freight, if the char- 
terer does any act by which the goods or 
vessel are lost, he must nevertheless pay the 
whole freight. So in insurance, if a devia- 
tion be committed the insurer is dischargea. 
In this case, the long delay at Batavia was 
a deviation, and consequently a termination 
of the first voyage. What reason was there 
for such a delay? If the seamen could be 
kept there one year, their articles would 
hold them there half- a century, or any in- 
definite term. Batavia was held out as the 
chief poi-t, the terminus ad quern; and the 
ports "from thence" were to be visited in 
continuation of that voyage. The voyage to 
Japan was a new voyage, and entirely out 
of the usual course of business. The tak- 
ing on board a Dutch governor and Dutch 
property was an increase of the peril, be- 
cause it subjected the vessel to suspicion 
and condemnation, and it would be very un- 
reasonable to make the seamen incur a haz- 
ard which was never communicated to them. 

Puiviance & Pinkney, for respondents. 

The whole contract respecting bills of ex- 
change arises from legal implication; not a 



word is inserted by legal implication. So \t 
is in the mariner's. contract; every seaman 
knows what his contract binds him to do. 
It is immaterial if he is ignorant of ais 
duty, for the law will not believe him. 
What benefit has the owner derived If the 
mariner perform but. a part of the voyage. 
Here the owners lost the whole voyage, and 
the court is called upon to apportion the 
contract. The vessel was at Batavia during 
the operation of the embargo, and the sea- 
men subsisted at the expense of the owners. 
If the seamen had been brought home they 
would have been idle. The law of insur- 
anee may safely be allowed to apply to this 
case. The stay at Batavia was not only 
reasonable but absolutely necessary, by rea- 
son of the embargo. It is absurd to con- 
tend that seamen are entitled to know what 
shall be the operations of a voyage. Such a 
doctrine is practically pernicious to the- 
state, and destructive of all commercial en- 
terprise. If the sailing from Batavia be a 
new contract, where is it? Whether that 
new contract arise from implication or rec- 
ord is immaterial; for that voyage, if it be 
called a new voyage, was entirely broken up- 
by the capture. 

DUVAL, Circuit Justice. This is a case 
depending on the terms of the shipping ar- 
ticle. The voyage was to commence at Bal- 
timore, and proceed to Batavia; thence, if 
required, to one or more ports beyond the- 
Cape of Good Hope, and back to Baltimore. 
The terms of the articles are plain, and 
must have been clearly understood by the 
parties. There is a difEerenee of opinion as 
to the effect of the voyage from Baltimore to 
Batavia; the difference commences there. 
On the one hand, it has been contended that 
the extension of the voyage to Japan was 
not justified by the articles, and that the 
ship was engaged in an unlawful commerce; 
on the other, that it was in pursuance of 
the terms of the articles, and that that 
commerce was lawful. The court have no 
doubt on this point. It appears to them to 
be within the letter and spirit of the ship- 
ping articles, and that there was nothing in 
the voyage repugnant to the principles of 
neutral rights. The condemnation at Bom- 
bay under the orders in council cannot be 
regarded by this court This court denies 
the legality of the orders in council, which 
are founded on the prostration of the prin- 
ciples of neutral rights and in their deci- 
sions they will respect only the general law 
of nations. 

The only question about which a doubt can 
arise is, as to the time when the claim of 
the mariners for wages, whilst at Batavia, 
shall cease. The court think it a case in 
which they ought to exercise a discretion, 
more particularly as the vessel waited at 
Batavia for some time for instructions. 
They are of opinion, and so order, adjudge, 
and. decree, that the mariners be paid to an 
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intermediate day between the Sd day of 
June, 1808, the time wlien the vessel was 
unladen, and the 27th April, 1S09, the time 
of her sailing from Batavia, that is to say, 
until the 15th November, 1808. That the 
representatives of the mariners who died 
before that day receive wages until the time 
of their decease; and of them who died 
afterwards, receive in common with the sur- 
vivors, until the 15th November, 180S. 

NOTE. Seamen's Wages— When Deemed to 
be Earned. "See Pitman v. Hooper fOase No. 
11,186], approving above case; and Bronde v. 
Haven [Id. 1,924], criticising the same. 
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Case K'o. 7,498. 

JONES v. SMOOT et al. 
[2 Cranch, O. 0. 207.] i 

Circuit Court, District of Columbia. June 
Term, 1820. 

Paiities to Actions— Contract op Surety. 

A third person who, at the request of a con- 
tractor, executes the contract, cannot maintain 
an action against the contractor upon that con- 
tract. 

This was a special action upon the case, 
on a written contract executed by the defend- 
ant George A. Smoot, as principal, and the 
other defendant [John Gozler], as surety, to 
deliver fifty cords of wood to the plaintiff, 
Jones. George A. Smoot being unable to 
comply with the contract within the time 
limited, Samuel Smoot, at the request of 
George A. Smoot and the plaintiff, Jones, 
without the knowledge of Gozler, deUvered 
the wood, and took an assignment of the con 
tract, and gave George A. Smoot six months 
to return him the wood. 

Mr. Key, for defendant, contended that the 
contract was discharged by the delivery of 
the wood by Samuel Smoot; and that if it 
was not, yet the plaintiff, by giving six 
months' indulgence to G. A. Smoot without 
the consent of Gozler, had discharged the 
latter from his liability. 

THE COURT (MORSELL, Circuit Judge, 
contra) instructed the jury that if they 
should be of opinion from the evidence that 
the wood was delivered by Samuel Smoot to 
Jones, at the request of George A. Smoot, 
and in compliance with the contract between 
Jones and the defendants, the plaintiff could 
not recover in that action. 

Case 3J3"o. 7,499. 

JONES et al. v. UNITED STATES. 
[5 Cranch, C. O. 647.] i 

Circuit Court, District of Columbia. March 
Term, 1840. 
False Pretenses— Province op Jury— Joint In- 
dictment—What Constitutes False Pre- 
tenses IN District of Columbia. 
1. It is not sufficient, in any case, for a jury 
to find testimony; they must not only believe 
the testimony, but must find the facts which the 
testimony is intended to prove. 

1 [Reported by Hon. William Cranch^ Chief 
Judge.] 



2. The jury ought not to find the defendants 
guilty unless they find all the facts necessary 
to constitute the offence charged. 

3. No person is guilty, under the clause of Ihe 
penitentiary act of the District of Columbia, 
respecting false pretences, [4 Stat. 449,] unless 
he has obtained something by his false pretence. 

4. If three are charged with obtaining, money 
by false pretences, and only one receive the 
money, the others are not guilty under the stat- 
ute which punishes those only who obtain tne 
fruit of the fraud. 

5. A person who participates in the fraud, 
and who obtains the benefit of the money, may 
well be said to obtain the money. 

6. The judge may refuse to give an instruc-. 
tion not predicated upon a supposed finding of 
the jury,. 

7. If the jury find the false pretences and the- 
subsequent purchase, they may. infer tiiat the 
purchase was made upon the faith of the false 
pretences. 

8. If three be jointly indicted for obtaining 
a cheek by false pretences, and it happen that 
the check is dehvered to one of the three in 
the absence of the two others, who afterwards 
participate in the proceeds of the check, they 
are all equally guilty. 

9. A false assertion, by means of which the 
party fraudulently obtains money or goods, &;c., 
is a false pretence, within the meaning of the 
penitentiary act. 

10. Congress, in passing that act, had in view 
the Act of 30 Geo. II, c. 24, respecting false- 
pretences. 

11. A fraudulent intent is supposed to be a 
necessary ingredient in the offence of obtaining 
money, '&c., by false pretences, under that act, 
although the act does not expressly require it. 

12. The defendant's confession that she -was 
free is competent evidence against her of that 
fact. 

Error from the criminal court of the diS' 
trict of Columbia for the county of Washing- 
ton, upon a judgment against the plaintiffs 
in error, on a joint indictment against them 
and one WiUiam H. Brewster, who was not 
taken. The indictment had three counts. 1. 
The first count stated, "that William m 
Brewster, Lucretia Clarke, alias Letty Clarke, 
free negress, and Harriet Jones, free negress, 
intending to cheat and defraud one Thomas 
Williams of his moneys on the 26th of Oc- 
tober, 1839, with force and arms, at, &c., did 
falsely, knowingly, deceitfully, designedly, and 
unlawfully pretenS to him the said Thomas- 
Williams, that the said Lucretia Clarke, then 
and there appearing with the said William 
and Harriet, was the slave and properly of 
him the said William H. Brewster; whereas 
in truth and in fact she was not his slave 
and property as the said William, Letty, and 
Harriet then and there well knew; and 
whereas, in truth and in fact the said Lu- 
cretia was not a slave at all, but was a freer 
woman, as they the said William, Letty, and 
Harriet -then and there well knew, at the time 
of the said false pretence; and the said Wil- 
liam then and there -unlawfully, knowingly, 
designedly, and falsely sold and delivered the 
said Lucretia to the said Thomas as the slavff 
and property of him the said William as- 
aforesaid, with the consent, approbation, and 
procurement, advice and co-operation of the 
said Letty and Harriet; and the said Thomas, 
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as payment for the said Lucretia, delivered 
to the said William, a check in writing, for 
the payment of $300 to the said "William, on 
the Patriotic Bank of Washington; heing an 
instrument of writing for the payment of 
money. And the said William, by the false 
pretences aforesaid, of him the said William 
and of the said Letty and Harriet, did then 
and there unlawfully, knowingly, designedly, 
and falsely obtain from the said Thomas the 
said cheek in writing for the payment rif 
>?300, being an instniment in writing for the 
payment of ?300, being an instrument of 
writing for the payment of money, with the 
intent then and there by them the said Letty, 
Harriet, and William had and entertained to 
<;heat and defraud the said Thomas of The 
same; to the great damage of the said Thom- 
as; against the peace and government of the 
United States and against the form of the 
statute in such case made and provided." 2. 
The second count charged the same false pre- 
tence as made to the said Thomas Williams 
with intent to defraud one William H. Wil- 
jiams, whose agent the said Thomas was, 
whereby the said Thomas, as agent of W. 
H. Williams, was induced to give to Brew- 
^er a check on the Patriotic Bank for $300, 
whereby he obtained the said check by the 
said false pretences, with intent to defraud 
the said W. H. Williams. 3. The third count, 
charged the intent to defraud Thomas Wil- 
liams of his moneys by the same false pre- 
tences, &c., and that he was induced there- 
by to give, and did give to the said Brewster, 
twenty bank-notes, amounting to §300; which 
he thus obtained, with intent to defraud the 
said Thomas Williams. These two counts 
contained averments similar to those in the 
first count. At the trial in the criminal court, 
bills of exception were taken to ten instruc- 
tions given or refused. 

Mr. B. J. Brent and Mr. Hoban, for ap- 
pellants. 

It appears that Brewster, when he sold 
Lucretia to Williams, gave a bill of sale with 
warranty; and when a warranty is taken, 
the previous representatio'h is not a criminal 
false pretence. King v. Codrington, 1 Car, 
^ P. 601. Williams was not deceived. He 
gave no credit to the representations; but 
relied upon his warranty. All the pretences 
were merged in and covered by the warranty. 
Brewster did not get the mony 'upon his pre- 
tences, other than his warranty, and he is 
not liable for the pretences of the two other 
defendants; and they did not obtain any 
.thing by their pretences; nor does the dec- 
laration charge that they did. A person can- 
not be guilty under that clause of the peni- 
tentiary act against false pretences, unless 
he obtains something by his pretence. A 
mere false assertion of a fact is not a false 
pretence within the statute. There is no evi- 
dence that these two defendants were free, 
except their own admissions. Prima facie 
they are slaves; and if by the admission of 



[13 Fed. Gas. page 1036] 

a slave that he is free, he can be condemned 
to the penitentiary, his owner may entirely 
lose his service. The falsity of the pretence 
must be established by undoubted proof. 2 
Russ. Crimes, 112; Rex v. Soares, 1 Russ. & 
R. 25; Rex v. Badcock, 1 Russ. & R. 249; 
Res V. Stewart, Id. 363; Rex t. Kelly, Id. 
421; Id. 461. A check is not an instrument 
for the payment of money; and the indict- 
ment does not charge that the check was 
payable to any person. In regard to the 
third count, *the bank-notes obtained by the 
check were not the notes of Williams. They 
never were In his possession. 2 Russ. Crimes. 
114. 

Mr. Key and Mr. Addison, contra. 

In Codrington's Case [supra], it was a cov- 
enant for title when the vendor had pre- 
viously sold his interest to a third person. 
This was held not to be sufficeint to support 
an indictment for obtaining money upon 
false pretences. But if there had been any 
false papers shown, it would have been a 
false pretence. Here the producing the wo- 
man of color, and the possession of Brew- 
ster and his assertion of title are clearly false 
pretences. The confessions of the appellants 
that they were free, are comeptent evidence 
against them, on this trial; but they would 
not have been evidence against the claim of 
the owner; or of any person claiming to 
be owner. The receipt of the money by 
one of the three, obtained by the joint false 
pretences of the three, is the receipt of all. 
This is a misdemeanor in which there are 
no accessories. The cases cited, are of fel- 
ony, in which there may be accessories, aiiu 
therefore do not apply. It was not neces- 
sary that Williams should have been In ac- 
tual possession of the notes. The posses- 
sion of the bank was his possession. Star- 
kle, Ev. pt. 4, p. 565; 2 Russ. Crimes, 300, 
302, 303, 309; Young v. King, 3 Term R. 
98; 5 Wheeler, 391. 

GRANCH, Chief Judge, after reciting the 
counts of the indictment (THRUSTON, Cir- 
cuit Judge, absent). 

At the trial of the defendants Lucretia 
Clarke and Haniet Jones (the other defend- 
ant, William H. Brewster, not having been 
taken), the judge, at the prayer of the dis- 
trict attorney of the United States, instruct- 
ed the jury, 

1. "That if the jury believe the testimony 
in the foregoing statement, and also be- 
lieve, from the evidence, that the represen- 
tations of the prisoners to Williams were, 
in part, the inducement with Williams to 
buy the woman, then the traversers are 
guilty," meaning no doubt, guilty upon this 
Indictment. The statement of testimony re- 
ferred to, does not appear among the pa- 
pers submitted to the court, nor is there 
any transcript of the record. We ought not 
to be called upon to decide cases in error, 
until the record is fully made up and present- 
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ed to the court. But however the statement 
of the testimony may he, it is not sufficient, 
in any case, for the jury to find testi- 
mony. They must not only helieve the tes- 
timony to be true, but they must find the 
facts -which the testimony is intended to 
prove. The jury ought not to find the de- 
fendants guUty, unless they should, from 
the evidence, find all the facts necessary to 
constitute the offence charged. Whatever 
may have been the statement gf the testi- 
mony, therefore, we think the instruction 
-was wrong. We thhik it wrong, also, be- 
cause the indictment does not charge these 
defendants with any ofeence under the peni- 
tentiary act. No person is guilty under that 
statute, unless he has "obtained" something 
by his false pretence. This indictment does 
not charge these defendants with having 
obtained any thing by their false pretence; 
and, therefore, they are not guilty upon it. 
The indictment may be, and perhaps is, a 
good indictment against Brewster, who is 
alone charged with having- obtained the 
fruit of the cheat If it should be said, as 
I understand it to have been said in argu- 
ment, "that if three join in malJiing a false 
pretence, and one of them obtains the mon- 
ey &c., all may be said to have obtained 
it;' the answer is, that then the indictment 
should have averred that they all obtained 
it; not that one only Obtained it, as stated 
in this indictment If these defendants did 
every thing charged against them in the 
indictment, and nothing more, they cannot 
he guilty, because it does not charge them 
with the oEDence described in the statute, 
which punishes those only who obtain the 
fruit of the fraud. 

2. The judge refused to instruct the jury 
"1st That in order to convict the prisoners" 
(that is, these two defendants, Lucretia and 
Harriet) "the jury must believe, from the 
evidence, that they received the money and 
check charged in the indictment to have 
been obtained by false pretences;" and "2d. 
That in order to receive the same, they must 
be present when it was given." If a person, 
under the statute, could "obtain" the money, 
&c., without personally receiving it into his 
own hands, the judge correctly refused the 
instruction. A person who participates in 
the fraud, and who obtains the benefit of 
the money, &c., may well be said to obtain 
the money within the meaning and mischief 
of the statute. We think there was no error 
in refusing this instniction. 

3. The judge, also, refused to give the fol- 
lowing instruction: "That if the jury believe, 
from the evidence, that the specific twenty 
bank-notes, charged, ui the third count of the 
indictment as obtained by the prisoners, by 
the false pretences in the said count alleged, 
were never hi the possession of the said par- 
ty, whose property and money they are char- 
ged to be, then the prisoners are entitled to 
an acquittal." We thhik the judge did not 
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eiT in refusing this insti-uction. 1. Because 



that count does not charge that these defend- 
ants obtahied those bank-notes. 2. Because 
the bank-notes are not averred to be the 
goods, or chattels, or money, or property, or 
bank-notes of the said Thomas Williams, 
It is true that this count charges that Wil- 
liams gave the bank-notes to Brewster, in 
payment for Lucretia; but it does not direct- 
ly aver that they were the property of ,vil- 
liams, or were ever in his actual possession. 
If it had averred that they were the bank- 
notes of WiUiams, we doubt whether it 
would have been necessary to prove them to 
have been in his actual possession; although 
in Walsh's Case, 2 Russ. Crimes, 113, 117, all 
the English judges decided that the notes- 
which the prisoner had received upon the 
prosecutor's check, could not be called the 
prosecutor's notes, because he never had pos- 
session of them. Upon this point, however, 
we do not think it necessary to give an opin- 
ion. 

4. The judge also refused to give the fol- 
lowing instruction: "That all the precedent 
declarations and doings of the said Jones, 
Brewster, and Clarke, in the said evidence- 
in this case averred, are merged in the sub- 
sequent bill of sale and warranty" of Brew- 
ster, and that the pnsoners, upon this charge, 
are. entitled to an acquittal." The evi- 
dence referred to does not appear hi this- 
case, and therefore this court cannot say that 
the judge erred in refusing this instruction, 
for it is a matter of evidence to be left to the 
jury, who will draw their own inferences- 
from that and all the other evidence hi the' 
cause. The prayer is not predicated upon 
any supposed finding of the jm-y; and, for 
that reason, also, was properly refused. 

5. The judge also refused to give the fol- 
lowing insti-uction: "That if the jury believe, 
from the evidence aforesaid, that after the 
conversations and dohigs of the prisoners, 
and previous to the consummation of the 
bargain between WiUiams and Brewster, the 
said Williams received from the said Brew- 
ster alone, the bill of sale given hi evidence, 
then there is no evidence that the said Wil- 
liams gave credit to the assertions of the 
prisoners, and they are entitled to an acquit- 
tal." The evidence refeiTCd to is not before 
this court, and, therefore, we' cannot say that 
the judges erred in refushig the instruction. 
But if the false pretences and the subsequent 
purchase were proved to the satisfaction of 
the juiy, they might in the absence of all 
contradictoiT evidence, infer that the pur- 
chase was made upon the faith of such pre- 
tences. The taking of a warranty, if proved, 
is a fact also -for the consideration of the 
jury; and the inferences therefrom are to be 
made, or not by the juiy, accordmg to the 
preponderance of the evidence upon their 
minds; and when there is evidence on both 
sides, the court cannot say there is no evi- 
dence on one side, but should leave the mat- 
ter to the juiy. Upon such evidence ths 
court cannot say that the prisoners were en* 
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titled to an acquittal. We think the judge 
did not err in refusing this instruction. 

6, The judge also refused to give the fol- 
lowing instruction: "That if the jury believe, 
from the evidence aforesaid, that the check 
was given to Brewster by Williams, in the 
absence of the prisoners, they are entitled to 
an acquittal, notwithstanding said Brewster 
may have obtained said check, through the 
previous countenance and management of the 
prisoners." This prayer supposes, that if the 
prisoners were not present when "Williams 
gave the check to Brewster, they were enti- 
tled to an acquittal, although they should 
have participated m the proceeds of the 
^heek; and whatever other evidence there 
might have been. If these defendants had 
been charged, in the indictment, with having 
obtained the check jointly with Brewster, we 
should not have supposed it necessary to 
charge or to prove that the three were all 
present at the time of its being given by Wil- 
liams to Brewster. We think it would have 
been sufficient to prove that these defendants 
obtained their share of it, or of its proceeds, 
through Brewster. But these defendants are 
not charged with obtaining any part of the 
check or its proceeds; and the evidence re- 
ferred to in the prayer, is not before this 
cotn-t The prayer, therefore, appears to us 
to be irrelevant; and for that reason, as well 
as because, if relevant, it ought not to have 
been granted, we thmk the judge did not err 
in refusing it. 

7. The judge also refused the following in- 
sti-uction: "That the mere exhibition of Let- 
ty Clarke to the said Williams accompanied 
with the assei-tion that she was a slave and 
willing to be sold, is no false pretence, but 
only a lie; even if the jury should believe 
she was, at the time, free," This prayer is 
not predicated on any supposed finding of the 
jury. It is therefore abstract; and does not, 
upon its face, appear to be appHcable to the 
cause on trial. But under the penitentiary 
act, upon which this indictment was framed, 
the false assertion by the defendants, by 
which it is supposed they obtained the mon- 
ey, the notes or the check, is, we think, a 
false pretence within the meaning of that 
statute. At common law, indeed, the obtain- 
ing money by a mere lie, which common pru- 
dence could guard against, is not an indicta- 
ble offence. Eex v. Wheatly, 2 Buitows, 
H27; but that doctrine was not extended to 
cases under the English statute of 30 Geo. 
II. c. 24, against obtaining money. &c. "by 
false pretences." Young v. Kmg, 3 Term R. 
98, 100, 102, 103, &c. In that ease the coun- 
sel for the defendants, in page 100, contended 
that the generality of the words "false pre- 
tences," does not extend the law to cases 
against which common caution may guard. 
But Lord Chief Justice Kenyon, in page 102, 
says, "Undoubtedly this indictment being 
founded on the statute of 30 Geo. II. e. 24, 
is dififerent from a common-law indictment. 
When it passed, it was considered to extend 
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to every case where a party had obtained 
money by falsely representing himself to be 
in a situation in which he was not; or any 
occurrence that had not happened; to which 
persons of ordinary caution might give cred- 
it. The statute of 33 Hen. VIII. a 1, re- 
quires a false seal or token to be used, in 
order to bring the person imposed upon into 
the confidence of the other; but that bemg 
found to be insufficient, the statute of 30 
Geo. II. c. 24, introduced another offence, de- 
scribing it in terms extremely general. It 
seems difficrdt to draw the line, and to say 
to what cases this statute shall extend; and 
therefore we must see whether each particu- 
lar case, as it arises, comes within it In the 
present case, four men came to the prose- 
cutor, representing a case as about to take 
place; that William Lewis should go a cer- 
tain distance within a limited tune; that they 
had betted upon the event, and that they 
would probably win. He was, perhaps, too 
credulous, and gave confidence to them, and 
advanced his money; and afterwards the 
whole story proved to be an absolute fiction. 
Then the defendants, momlly speaking, have 
been guilty of an offence. I admit that there 
are certam irregularities which are not the 
subject of criminal law; but when the crim- 
inal law happens to be auxiliary to the law 
of morality, I do not feel an inclmation to 
explain it away. Now this offence is within 
the words of the act; for the defendants 
have, by false pretences, fraudulently con- 
trived to obtain money from the prosecutor; 
and I see no reason why it should not be 
held to be within the meaning of the statute." 
In p. 103, Ashhurst, J., said "As to the first 
objection; cases which happened before the 
passing of the 30 Geo. II. c. 24, do not apply 
to this; for that statute created an offence 
which did not exist before, and I thmk it 
includes the present. The legislature saw 
that all men were not equally prudent; and 
this statute was passed to protect the weaker 
part of mankind. The words are very gen- 
eral; 'all persons who knowingly, by false 
pretences, shall obtain from any person 
money, goods, &c. with intent to cheat or de- 
fraud,' &c. and we have no power to resti-ain 
their operation." BuUer, J., in page 104, is 
full to the same effect He said, "The stat- 
ute eleaily extends to cases which were not 
the subject of indictment at common law. 
The ingredients of this offence are the ob- 
taming money by false pretences, and with 
an intent to defraud. Barely asking for a 
sum of money is not sufficient; but some 
pretence must be used, and that pretence 
false; and the intent is necessary to consti- 
tute the crime. If the intent be made out, 
and the false pretence used in order to effect 
it, it brings the case withm this statute;" 
and he cites a case in which the pretence 
was a bare lie, and the whole story a fiction ; 
and in which the prisoner was convicted and 
condemned under the statute. It is true that 
those statutes were not extended in practice 
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to the state of Maryland, and were never in 
force in tMs county; but tliey were Imown 
to every lawyer in that state and in this 
county; and there can he no douht that con- 
fess had them in view when they passed 
the penitentiary law for this distiict It uses 
the same general terms, "false pretences," 
without any definition or explanation. The 
words of the statute are, "That every per- 
son, duly convicted of obtaining, by false pre- 
tences, any goods or chattels, money, bank- 
note, promissory note, or other instrument in 
writing, for the payment or delivery of 
money or other valuable thing, shall be sen- 
tenced to suffer imprisonment and labor for a 
period not less than one year, nor more than 
five years." It does not, like the English 
statute of 30 Geo. n, c. 24, expressly re- 
quu:e that it should be done, "with mtent to 
cheat or defraud any person or persons, of 
the same," but as the penitentiary act seems 
to consider the ofEence of obtaining money 
by false pretences as an offence already weU 
known; and as it was, and could be, only 
known as the offence created by the English 
statute of 30 Geo. n. c. 24, it seems reason- 
able that such an intent ought to be consid- 
ered as constituting an essential higredient in 
the offence named in the penitentiary law. 
We are, therefore, of opinion that the judge 
did not err in refusmg to instruct the jury 
that the exhibition of Letty Clarke to the said 
Williams, accompanied by the false assertion 
that she was a slave, aod willuig to be sold, 
was not a false pretence. 

8. The judge also refused to instruct the 
jury, "that Letty Clarke's own statements, as 
against her, were not competent proof of her 
freedom." If the word "proof" means evi- 
dence only, as we suppose it was intended to 
mean, the instruction was correctiy refused; 
her voluntary confessions were competent evi- 
dence of that fact, as against her, in this 
cause. 

9. The judge was therefore right also in 
refusing to instruct the jury, "that there was 
no evidence- of the freedom of the said Letty 
Clarke." 

10. And also in refusing to instruct the 
jury, "that the United States had failed to 
prove the false pretence alleged, by suflScient 
proof." Judgment reversed; and ordered to 
be arrested. 



JONES (UNITED STATES v.). See Cases 
Nos. 15,491-15,496. 



Case 'No. 7,500. 

JONES V, VANKIE.K et al. 

[2 Fish. Pat. Cas. 586.] i 

Circuit Court E. D. Pennsylvania. Oct, 

1865. 
Patents— AcKsrowLEDGM EST of Patent — "Im- 

I'KOVEMENTS IS LAMPS. " 

1. When defendants were licensees of the 
plaintiff, and stamped every article made with 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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the name and date of the patent this act was a 
public acknowledgment that the articles were 
made under the patent notwithstanding their 
protest that it should not be so construed. 

2. Vankirk's patent of July 17, 1860, for un- 
provement in lamps, is a palpable infrmgement 
of Jones' reissued patent of January 11, 18o9. 

This was a bill in equity, filed to restrahi 
defendants [C. A. Vankirk and L. D. Van- 
,kirk:] from infrhiging letters patent [No. 20,- 
159] for improvement in lamps, gi-anted to 
complainant [Edward F. Jones] May 4, 1858, 
and reissued January 11, 1859, [No. 648.] 
The invention of Jones consisted in holding 
the deflector, as well as the chimney, fast to 
the cap of the lamp, by means of a spring, so 
that the chimney and deflector, or either of 
them, might be readily removed by merely 
pressing back a spring. The spring was form- 
ed of thin metal, having short bends to catch 
over the lip or base of the chimney. The 
claim of the original patent was as follows: 
"Securing the chimney to the removable cap, 
and both of them to the lamps, by means of 
a spring operating in the manner substantial- 
ly as set forth." The claims of the reissue 
were as follows: "What" I claim, etc., is 
securing t^e chimney to the removable de- 
flector, and both of them to the lamp cap, 
by means of a spring operating in the manner 
substantially as set forth. Second. I claim 
a detached deflector in combination with a 
chimney, when the chimney is secured to the 
cap, independentiy of the deflector, as set 
forth."- 

The defendants claimed under a patent to 
J. T. Vankirk, dated July 27, 1860 [No. 29, 
221], of which they were assignees. Van 
kirk's improvement consisted of a tube con 
taining a rod surrounded by a coiled spring, 
and having a collar near one end, and a disc, 
or other suitable handle, at the opposite end. 
the whole being constructed, applied to, and 
combined with theflangeor projections which 
inclose the lower end of the glass chimney 
or shades of lamps. The claim of his patent 
was as follows: "Combining the tube A, its 
rods H, and coiled spring e, with the flange 
or projection which incloses the lower end 
of the chimney or shade of a lamp, in the 
manner and for the purpose set forth." 

George S. Boutwell and George Harding, 
for complainant 

S. D. Law and Theodore Cuyler, for de- 
fendants. 

GRIER, Circuit Justice. The respondents, 
in October, 1861, entered into an agreement 
with complainant by which they obtained a 
license from him to use his improvements in 
lamps, for which he had a renewed patent, 
dated January 11, 1859. Since that time re- 
spondents have used the mvention without 
interference or claim of any other person. 
Respondents had obtained a patent in 1860,' 
which was a palpable infringement of com- 
plamant's patent At the time or after the 
execution of this agreement they protested 
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that it should not be construed as an ac- 
knowledgment that the burners made Tvith 
a sphral spring were subject to any of the 
provisions of the agreement. Nevertheless, 
they stamped on each burner, so made, the 
words, "B. F. Jones, patent, May 4th, 1858," 
as they had covenanted with Jones to do. 

They thus publicly acknowledged, on every 
lamp sold by them, that it was made under 
Jones' patent In doing this, they acted 
honestly, for their patent of 1860, which they 
now set up, is a palpable infringement of 
Jones' patent It merely substitutes one 
kind of spring for another better one, de- 
scribed as one of the devices in the combina- 
tion as claimed in Jones' patent 

The respondents have enjoyed the benefit 
of their license without interference— they 
allege no fraud or unfair dealmgs on the 
part of Jones, but have attempted to prove 
that Jones was not the first inventor of the 
combination of devices patented by him. 

It is not worth while inquiring whether 
the respondents are not estopped from al- 
leging any such defense under the circum- 
stances, as the evidence does not establish 
the fact of a prior invention. It shows only 
that others have tried some of the devices 
used in Jones' patent The result being that 
they came very near, but never succeeded, 
hi accomplishing what Jones has accomplish- 
ed. This is the history of nearly every valu- 
able invention or discovery that has ever been 
made. See remarks on this subject in Good- 
year V. Day [Case No. 5,569]. Let a' decree 
be entered for an account, as prayed for in 
the bill. 



Case H^o, 7,501. 

JONES V. VANZANDT. 

[2 McLean. 596; i 1 West Law J. 2.} 

Circuit Court D. Ohio. July Term, 1843. 

Pleading— Demurrer to Evidexcb — Slavery 

Recapture op Runawat Slaves — Harbor- 
ing Runaway Slaves— Damages. 

1. A demurrer to evidence admits the factsj 
proved, and every legal presumption which may 
be drawn from them. 

2. A motion to overrule the evidence can only 
be made on the ground of its irrelevancy or in- 
competency. 

3. If there be evidence conducing to prove 
the case made in the declaration the court will 
not overrule it 

4. Slavery exists, only, by virtue of the laws 
of the states where it is sanctioned. 

[Cited in Osborn v. Nicholson, Case No. 10- 
595.] 

5.^ If a slave abscond from the state where 
he IS held to service, into a jurisdiction where 
slavery is not tolerated, he is free. And this 
would be the law of these states, had not the 
constitution made a provision that such slave 
should be delivered up on claim of his master. 

[Cited in Rodney v. Illinois Cent R. Co., 19 
III. 44.] 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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6. There is no general principle in the law 
or nations which requires such a surrender. It 
can only he required by virtue of a compact 

7. Recaption, at common law, could not be 
made in a foreign sovereignty. 

8. Damages for harboring or concealing a 
slave, m a free state, are recoverable, onlv, by 
virtue of the constitution of the United States 
and lie act of congress [1 Stat. 302]. No 
suit therefore, for such an act can be sustained 
at common law. 

[Cited in Daggs v- Frazer, Case No. 3,538; 
Van Metre V. Mitchell, Id. 16,865; Os- 
born V Nicholson, Id. 10,595; Beckner v- 
Street, Id. 2,098.] 

9. Notice that. the colored persons harbored 
or concealed are fugitives from labor need not 
be in writing by the claimant or his agent, nor 
need it be given by either of them verbally. 

10. Notice under this act means knowledge. 
And if there be evidence conducing to show 
such notice or knowledge, it must go to the 
jury, who will judge of the sufficiencv of it. 
The same principle applies as to the evidence 
of harboring or concealing the fugitives. 

[Cited in Van Metre v. Mitchell, Case No. 
16,864.] 

[This was an action of trespass on the case 
by "Wharton Jones against John Vanzandt.] 
This action is brought by the plaintiff, a citi- 
zen of the state of Kentucky, against the de- 
fendant, a citizen of Ohio, under the act of 
congress, in regard to fugitives from labor. 
The declaration contains nine counts: First. 
That the plaintiff, being a citizen of Kentucky, 
where slavery is established by law, owned 
nine slaves, (naming them) who, without his 
license, departed from his services, and came 
to the defendant, &c. Second. That the said 
slaves, bemg fugitives from labor, came to 
the defendant, &c., who, after notice that they 
were such fugitives, harbored and concealed 
them contrary to the statute, &c. Third and 
fourth. With some variations the same as 
above. Fifth. That the above slaves, &c., 
that theplaintife, by his agents then and there 
undertook to seize and arrest such slaves as 
fugitives from labor, but was then and there 
knowingly and wilfully obstructed and hin- 
dered, &c., by the defendant from so doing, 
&c. Sixth. Charged the defendant with 
rescuing the fugitives from labor aforesaid, 
after they had been arrested, &c. Seventh 
and eighth. Were counts in trover. Ninth. 
That the defendant harbored and concealed 
Andrew, a fugitive from labor, after notice, 
&c. 

Jones, a witness called by the plaintiff, 
stated that the plaintiff owned nine negroes 
(naming them) and resided in Boone county, 
Kentucky. That the greater part of them 
were born his, and that he purchased the 
others. That on Saturday evening, the 23d 
April, 1842, about nine o'clock, he was at the 
house of the plaintiff, and saw the negroes; 
the next day, at about twelve o'clock, he saw 
the same negroes, with the exception of two 
of them, in the jail at Covington. The plain- 
tiff lives ten miles below Covington. Jackson, 
one of the absent negroes, returned in a few 
days; but Andrew remained absent and has 
not been reclaimed. The plaintiff paid a re- 
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■ ward to tlie persons who returned the negroes 
of four hundred and fifty dollars, and other 
expenses which were incurred, amounting in. 
the whole to about the sum of sis hundred 
dollars. Andrew was about thirty years old, 
and his services were worth to the plaintifiE 
six hundred dollars. That he could be sold 
in Kentucky for that sum. Several other wit- 
nesses corroborated the statements of this wit- 
ness, as to the ownership of the negroes, the 
reward paid, and the value of the services of 
Andrew. Hefferman, a witness, stated, that 
he lives in Sharon, thirteen miles north of 
Cincinnati, on the road to • Lebanon. That 
on Sunday morning, a little after day-light, 
he saw a wagon which was rapidly passing 
through Sharon. It was covered, and both the 
hind and fore part of the wagon were closed; 
a colored man was driving it. He knew the 
wagon belonged to the defendant, and his 
suspicion was excited. The witness and one 
Hargrave, another witness, started, in a 
short time, in pursuit of the wagon. They 

. overtook it near Bates', about six miles from 
Sharon. The defendant lives near Sharon. 
On coming up with the wagon, the boy driv- 
ing it was ordered by Hargrave to stop; he 
checked the horses, but a voice from within 
the wagon directed the boy to drive over him. 
The wagon horses were then whipped, run- 
ning against Hargrave's horse which threw 
him off. The horses were driven in" a run. 
some two hundred yards, but at length, were 
overtaken by the witness, who seizing the 
reins of the horses drew them up into a cor- 
ner of a fence. The driver Jumped oflE and 
ran some distance; Vanzandt, the defendant, 
then came out of the wagon and took the 
lines, but the witness refused to let the horses 
proceed. Eight negroes were in the wagon; 
one of them called Jackson, and Andrew, 
the driver, escaped; the other seven were 
brought back to Covington and lodged in jail, 
Hargrave, accompanied the above witness in 
pursuit of the wagon, which he knew to be- 
long to the defendant. Being acquainted 
with the defendant, he knew it to be his voice, 
which directed the colored boy to drive over 
the witness. That the wagon-tongue being 
driven against the horse of the witness, he 
was thrown, and the wagon-horses were 
driven on the rim, until overtaken and stop- 
ped. Seeing the defendant in the wagon, 
with the negroes, the witness asked him if he 
did not know they were slaves. The defend- 
ant replied, that he knew they were slaves, 
but that they were bom free. He said he was 
going to Springboro, a village in Warren 
county. This witness, and, also, HeflCerman, 
stated the amount paid, as a reward, for 
bringing the negroes to Covington, as above. 
Hume, very early on Sunday morning saw the 
wagon moving very rapidly, and two men 
on horseback pursuing it, near Bates'. Look- 
ed into the wagon, after it was stopped, and 
saw the defendant in it with the negroes. 
He was asked if he did not know that they 
wei'e slaves, and he replied that, by nature, 

ISiTED.CAS.— 66 
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they were as free as any one. Witness took 
the negroes to Covington in a wagon. Some 
time after this he saw the defendant, who 
said to him, "if you had let me alone, the 
negroes would have been free, but now they 
are in bondage." An,d the defendant said it 
was a christian act to take slaves and set 
them at liberty. Bates, a witness, states that 
he went to the wagon after it had been stop- 
ped, looked into it, and saw the defendant 
with the negroes. The witness said, "Van- 
zandt, is that you— have you a load of runa- 
ways?" The defendant replied, "they are, 
by nature, as free as you and L" The wit- 
ness heard the defendant say that, having 
been at market in the city of Cincmnati, he 
returned to Lane Seminary, a distance of two 
or three miles, to spend the night with Mr. 
Moore. That he left his wagon standing in 
the road, and, when he came to it, about 
three o'clock the next morning, he found the 
negroes standing near it; that he did not 
know how they came there, or where they 
wished to go. He had no conversation with 
them. He geared his horses, hitched them to 
the wagon, and the negroes got into it He aft- 
erwards said that he had received the blacks 
from Mr. Alley. McDonald, a witness, stated 
that he heard the defendant say he received 
the negroes on Walnut Hills, the same place 
as Lane Seminary. That at three o'clock 
on Sunday morning, he found the negroes 
standing near his wagon, in the road; they 
got into it, and he started for home. That he 
rose early, to have the cool of the morning. 
Defendant said he had done right. That 
he would, at all times, help his fellow man 
out of bondage; and that, what he had done, 
he would do again. Thurman, a witness, 
stated that he saw the defendant in the 
wagon with t^e negroes, the cover closed be- 
hind and before. The defendant said to 
Hefferman the negroes ought to be free, but 
he knew they were not The defendant lives 
at Sharon, and this was six or seven miles 
beyond, on the road to Lebanon, This is the 
substance of the facts proved, on which the 
counsel for the plaintiff rested the case. The 
evidence for the plaintiff being closed, a mo- 
tion was made by the defendant's counsel to 
overrule the testimony. This motion was ar- 
gued on both sides with ability, and at great 
length. 

Fox, Southgate & Morris, for plaintiff. 
Mr. Chase, T. Morris, and Mr. JoUiffe, for 
defendant 

[For the defendant it was insisted: (1) 
That the constitution of the United States 
does not recognize the existence of property 
in human beings; but regards all men as 
persons and not as the subjects of property. 
(2) That the clause in the constitution which 
relates to fugitives from service, only se- 
cures to the master the right to the re-d^v- 
ery of an escaping servant on claim, in' a 
single class of cases only, namely where 
the peraon escaping has been held to serv- 
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ice in one state under the laws thereof and 
has escaped into another; subject to this 
claim ouly, the escaping servant has all the 
rights in the state into which he comes, 
that an immigrant under other circumstan- 
ces would have. (3) That this clause in the 
constitution being in derogation of natural 
liberty and of state rights, must be constru- 
ed with great strictness. (4) That the act of 
congress under which the action was brought 
is repugnant to the national constitution and 
to the ordinance of 1787, and therefore void. 
(5) That the act, if not void, is to be strictly 
construed, for the same reasons which apply 
to the clause in the constitution in relation 
to fugitives from service. (6) That the 
clause in the act, which saves to the claim- 
ant of a fugitive from service his right of 
action for injuries sustained, does not create 
such a right, and therefore, as no such right 
of action existed prior to the statute, no 
such exists now. (7) That proof of actual 
notice from the plaintiff, or some one act- 
ing in his behalf, to the defendant, that the 
persons alleged to be harbored or concealed 
were held to service in one state and escaped 
into another, was necessary to sustain the 
action, and no such proof having been made, 
the action must fail. 

[In support of these propositions the de- 
fendant's counsel cited Hill v. Low [Case 
No. 6,494]; Ex parte Simmons [Id. 12,863] ; 
Hariy v. Decker, Walk. (Jliss.) 36, 83; Luns- 
ford V. CocLuillon, 2 Mart [N. S.] 401; Ran- 
kin V. Lyilia, 2 A. K. Marsh. (Ky.) 470; Mr. 
Senator Walker's Argument, 15 Pet [40 h. 
S.] Append. 72; Com. v. Aves, 18 Pick. 215; 
Story, Confl. Law, 203, 214; 2 Barn. & C. 
448; Groves v. Slaughter, 15 Pet [40 TJ. S.] 
493. 

[The counsel for the plaintifC controverted 
these positions. They cited '9 Johns. 69; 
[Groves v. Slaughter] 15 Pet. [40 XJ. S.] 493; 
^Tohnson v. Tompkins [Case No. 7,416]; 
[Prigg V. Commonwealth of Pennsylvania] 
16 Pet. [41 U. S.] 539.] 2 

McLean, circuit Justice, it is proper, first, 
to ascertain the precise character of the mo- 
tion. By some of the counsel, in the argu- 
ment, it has been ti-eated as a demurrer to 
the evidence; but it can not be so consid- 
ered. No demurrer has been filed, and 
should the motion be overruled the defend- 
ant intends to examine witnesses. A demur- 
rer to the evidence takes the case from the 
juiy; the facts proved are admitted to be 
true, and, also, every legal inference that 
can be drawn from them favorable to the 
plaintiff. The motion is not, technically, for 
a nonsuit Such a motion would not be 
granted by the court, where there was evi- 
dence conducing to sustain the right of the 
plaintiff. The motion must then be consid- 
ered as asking the court to overrule the evi- 
dence, on account of its irrelevancy or in- 

'2 [From 1 West Law J. 2.] ' 



competency. Now, such a motion is never 
granted where the evidence is competent 
and it conduces to establish the case made 
in the declaration. The jury are the proper 
judges of the sufBciency of the testimony. 
The range of discussion by the counsel on 
both sides, has not been restricted by the 
coiu:t It has embraced slavery in all its 
foi-ms and consequences— the federal consti- 
tution, the act of congress, and the power 
of the states. It may be proper to notice 
some of the topics thus discussed, which 
have a bearing upon the ease under consid- 
eration. The nature of the action has been 
examined. It must be admitted that it 
arises wholly under the constitution and act 
of congress. Slavery is local in its charac- 
ter. It depends upon the municipal law of 
the state where it is established. And if 
a person held in slavery go beyond the juris- 
diction where he is so held, and into another 
sovereignty where slavery is not tolerated, 
he becomes free. And this would be the 
law of these states, had the constitution of 
the United States adopted no regulation up- * 
on the subject Recaption has been named 
as a common law remedy. But this remedy 
could not be pursued beyond the sovereignty 
where slavery exists, and into another juris- 
diction which had entered into no compact 
to surrender the fugitives. There is no gen- 
eral principle in the law of nations, which 
would require a surrender in such a case. 
The remarks of the supreme court, in regard 
to a surrender of captured slaves in the 
Amistad Case, were made with reference to 
our treaty with Spain. In our colonial gov- 
ernments, and under the confederation, no 
general provision existed for the sm*render 
of slaves. Prom our earliest history it ap- 
pears that slavery existed in aU the colonies, 
and at the adoption of the federal constitu- 
tion it was tolerated in most of the states. 
The constitution treats of slaves as persons. 
The view of Mr. Madison, who "thought it 
wrong to admit in the constitution, the idea 
that there could be property in men," seems 
to have been carried out in that most im- 
portant instrument Whether slaves are re- 
ferred to in it, as the basis of representation, 
as migrating, or being imported, or as fugi- 
tives from labor, they are spoken of as per- 
sons. Property, real or personal, takes its 
designation and character from the laws of 
the states. It was not the object of the 
federal government to regulate property. A 
federal government was organized by con- 
ferring on it certain delegated powei-s, and 
by imposing certain restrictions on the 
states. Among these restrictions it is pro- 
vided that no state shall impair the obliga- 
tion of a contract, nor liberate a person who 
is held to labor in another state from which 
he escaped. In this form the constitution 
protects contracts, and the right of the mas- 
ter, but it originates neither. 

The trafiSc in slaves does not come under 
the constitutional power of congress to regu- 
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late commerce among tlie several states. In 
this view the constitutioii does not consider 
slaves as merchandise. This was held in the 
case of Groves v. Slaughter, 15 Pet [40 U. 
S. 449]. The constitution nowhere speaks of 
slaves as properiy. But how does this affect 
the case under consideration? It is clear the 
plaintiff has no common law right of action 
for the injury complained of. He must look 
exclusively to the constitution and act of 
congress for redress. The counsel for the 
defendant admit that, in a given case, the 
plaintiff has a remedy under the act of con- 
gress. If this he so, what have we to do 
with slavery in the abstract? It is admit- 
ted, by almost all who have examined the 
subject," to be founded in wrong, in oppres- 
sion, in power against right But in this 
case we have only to inquire whether the 
acts of the defendant, as proved under the 
law of congress, subject him to a claim for 
indemnity by the plaintiff. By the third sec- 
tion of the act respecting fugitives from 
labor, it is provided, "that when a person, 
held to labor in any of the United States, 
&c., under the laws thereof, shall escape in- 
to any other of the said states, the person 
to whom such labor is due, his agent, or 
attorney, may seize or arrest any such fugi- 
tive," &c. [1 Stat 302]. And the fourth section 
provides "that when any person shall know- 
ingly and willingly obstruct or hinder such 
claimant, his agent or attorney, in so seizing 
or arresthig such fugitives from labor, &c., or 
shall harbor or conceal such persons, after 
notice that he or she was a fugitive from 
labor as aforesaid, shall, for either of the 
said offences, forfeit and pay the sum of five 
hundred dollars, &c., saving, moreover, to 
the person claiming such labor or service, his 
right of action for, or on account of, the said 
injuries, or either of them." As the first 
-clause in the above section supposes the of- 
fender to come in contact with the claimant 
of the fugitives, his agent or attorney, and 
as there is no evidence showing an authority 
from the claimant to those who arrested the 
fugitives', the second clause, only, of the 
section will be examhied. The offence under 
this clause consists in harboring or con- 
cealing such fugitive, after notice that he or 
she had escaped from labor. What acts shall 
■constitute this offence? What shall be a no- 
tice under the statute? That a formal writ- 
ten notice from the claimant, his agent or at- 
torney, is not required, must be admitted. 
Nor must the notice, verbal or otherwise, 
necessarily come from the claimant or his 
agent Such a consti-uction presupposes a 
knowledge, by the complainant of the indi- 
vidual who harbors or conceals the fugi- 
tives. At this stage of the case it is un- 
necessary to say more on this point than 
that there is evidence before the jury which 
-conduces to show that the defendant knew 
the negroes in question were fugitives from 
labor. Whether the proof is sufficient to es- 
tablish this fact is a matter for the deter- 
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mination of the jury. To harbor or conceal 
a fugitive, in violation of the statute, the act 
must evince an intention to elude the vigi- 
lance of the master or his agents; and the 
act done must be calculated to attain this 
object To relieve the hunger of a fugitive 
would not be within the statute, unless ac- 
companied by acts showing a determination 
to disregard the law. There is evidence in 
the case conducing to show an intention to 
do this by the defendant, and also to show 
acts calculated to give effect to such an in- 
tention. The sufficiency of this evidence, 
like that which regards the notice, will be 
referred to the jury. The clause in the sec- 
tion, "saving to the claimant the right of ac- 
tion for the injuries received, beyond the 
penalty, presupposes a right of action to ex- 
ist" The correctness of this will scarcely 
be questioned, when the constitutional pro- 
vision on the subject is considered. On this 
motion the question of damages need not be 
considered, nor the alledged defects in the 
declaration. These points may be considered 
in the future progress of the case. The court 
overruled the motion. 

An tmsuccessful effort was made by call- 
ing witnesses to impeach the credibility of 
some of the plauitiff's witnesses. 

[The cause was then argued to the jury on 
the facts by the same counsel, who insisted 
on and controverted before the court the 
same legal positions -as on the motion to 
overrule. In behalf of the defendant the 
court was asked to give those legal positions 
except the fourth, fifth, and sixth,, in charge 
to the jury, and also to charge: (1> That 
fraudulent concealment was necessary to 
constitute the offense of harboring or con- 
cealing under the statute. (2) That the con- 
cealment must be actual, the person con- 
cealed being kept out of view and sheltered 
from obsei-vation. (3) That no damages 
could be recovered from the loss of any per- 
son not thus actually concealed. (4) That no 
reward paid under a statute of another state, 
for acts done in violation of the criminal 
law of Ohio, could form an item of damages. 
(5) That unless the injuries complained of, 
namely, the loss of services and the expenses 
of recaption, were the consequences of acts 
done by the defendant, he could not be held 
liable. (6) That obstruction, "to the seizure 
or arrest of fugitives from labor within the 
description of the act of congress by per- 
sons having no actual authority from the 
claimant to make such seizure, was no of- 
fense under the act although the acts of 
such persons were subsequentiy approved by 
the claimant] 3 

McLBAN, Circuit Justice (charging jury). 
The attention and patience with which you 
have heard this ease, gentiemen of the jury, 
show that you appreciate its importance; 

3 CProm 1 West Law J. 2.] ' 
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and I doubt not that, in deciding it, you will 
follow the dictates of an unbiassed judg- 
ment (Here the judge restated the evidence, 
which may he omitted, as it is stated above.) 
The plaintiff does not seek redress for the in- 
juries complained of on any general princi- 
ple, legal or equitable, of tJie common law. 
He relies on the constitution, and the act of 
congress [1 Stat 302], as the foundation of 
his right The second section of the fom:th 
article of the constitution, declares that "no 
person held to service or labor in one state, 
under the laws thereof, escaping into anoth- 
er, shall, in consequence of any law or regu- 
lation therein, be discharged from such serv- 
ice or labor, but shall be delivered up, on 
claim of the party to whom such service or 
labor may be due." And the third and 
fourth sections of the act of congress, of tlie 
12th February, 1793, as above cited, define 
more particularly the rights of the master, 
and provide for him modes of redress. The 
seventh and eighth counts, which were in 
trover, have been abandoned. These counts 
state that the slaves were casually lost in 
Boone coimty, Kentucky, by the plaintiff, and 
that they came into the possession of the de- 
fendant a citizen of Ohio. Now, if the 
slaves left the service of the plaintiff with 
his consent, or in any other mode, except as 
fugitives from labor, and came into the pos- 
session of the defendant, as alledged, the 
plaintiff has no right to their services, and 
still less, to recover from the defendant their 
value. The sixth count, which charges the 
defendant with having rescued the slaves aft- 
er they were seized by the agents of the 
plaintiff, has also been abandoned. There is 
no evidence which tends, in any degree, to 
show a rescue. The fifth coimt charges the 
defendant, under the first clause of the fourtli 
section of the act, that he knowingly and 
willingly obstructed, and hindered the agents 
of the plaintiff, in seizing or an-esting the 
fugitives. That the defendant resisted, to 
the utmost of his power, the arrest of the ne- 
groes, by Hefferman and Hai-grave, is un- 
doubted. But in this, did the defendant vio- 
late the law? The persons who made the, 
seizure had no authority from the plaintiff. 
And it is the obstruction or hindrance to the 
arrest, by the claimant, his agent or attorney, 
that incurs the penalty under the above 
clause of the statute, and also subjects the 
party to damages for the injury. The resist- 
ance, then, of the defendant to the arrest, by 
" Hefferman and Hargrave was, in no sense, 
a violation of the statute. They acted with- 
out authority, and had no legal right there- 
fore, to make the arrest. But it seems, from 
the evidence, that the plaintiff, when the ne- 
groes were returned, ratified the acts of Hef- 
ferman and Hargrave, in making the arrest 
And here the question arises, whether a sub- 
sequent ratification can legalize the> arrest. 
That the subsequent ratification legalizes the 
original transaction, is a general principle in 
agencies. And, in this case, it is unquestion- 



ably good, as between the plaintiff and his 
agents. But the inquiry is, whether sueli 
subsequent ratification can have relation back, 
so as to affect the acts of the defendant. 
Can it so change the nature of the defend- 
ant's acts as to subject him to a penalty, 
which was not incurred prior to such ratifi- 
cation, Most clearly it can not. The stat- 
ute under consideration is a penal one, and, 
consequently, must be construed strictly. It 
is not within the legislative power to make 
an act penal which was not so when it was 
done. Much less can such an effect result 
from the ratification, by the plaintiff, in the 
present case. We must look to the other 
counts in the declaration, which charge the 
defendant with harboring and concealing the 
negroes, after he had notice that they were 
fugitives from labor. If the evidence shall 
not sustain these counts, the plaintiff can 
not recover. The plaintiff is bound to show 
that the defendant harbored or concealed the 
negroes, after he had notice that they were 
fugitives from labor. And, first as to the 
fact of notice. 

In Kentucky, and every other state where 
slavery is sanctioned, every colored person is 
presumed to be a slave. This presumption 
arises from the nature of their institutions, 
and from the fact that, with few exceptions, 
all the colored persons within those states ai-e 
slaves. On the same principle, every person 
in Ohio, or any other free state, without re- 
gard to color, is presumed to be free. No- 
presumption, therefore, arises, from the color 
of these fugitives, alone, that the defendant 
had notice that they were •slaves. A notice 
in writing to the defendant was not neces- 
sary, nor any special notice from the plain- 
tiff, his agent or attorney. But if, at the 
time the defendant was connected with these 
negroes, he had a full knowledge of the 
fact however acquired, that they were slaves 
and fugitives from labor, it is enough to 
charge him with notice. You must satisfy 
yom-selves on this point by an examination of 
the evidence. The fact must be clearly 
proved, and, if it be so proved, it would be a 
reproach to the law, and to the administra- 
tion of justice, to hold that the notice was in- 
sufficient What shall constitute a harbor- 
ing or concealing within the statute? This 
offence is not committed, in my judgment, hj 
treating the fugitive on the ordinary princi- 
ples of humanity. You may converse with 
him, relieve his hunger and thirst without 
violating the law. In short you may do any 
act which does not show an intent to defeat 
the claims of the master. But any overt act 
which shall be so marked in its character, as 
not only to show an intention to elude the 
vigilance of the master, but is calculated to> 
attain such an object is a harboring of the 
fugitive in violation of the statute. It is 
clearly within the mischief it was designed 
to prevent To constitute the offence under 
the statute, it is not necessary to incarcerate 
the fugitive in a dungeon or room: if he be- 
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taken in a wagon and conveyed from the 
shore of the Ohio to the shore of Lake Erie 
which enables him to escape into Canada, I 
suppose no one could doubt tliat the individ- 
ual had made himself responsible. And if 
carrying the fugitive the whole- of this route 
would incur the penalty, on the same princi- 
ple the conveyance of him such a part of the 
route as shall cause the loss of his services to 
the master would equally incur liability. 
The damages claimed by the plaintiff consist 
of the sum of four hundred and fifty dollai's 
paid as a reward to Hefferman and Hargrave, 
and other expenses, amounting in the whols 
to about six hundred dollars. And, also, he 
claims the value of the services of Andrew, 
who had been lost to the plaintifE. Those 
services are estimated by the witnesses to be 
worth six hundred dollars. It is said that 
this sum could have been realized by the 
plaintifE for the boy. Under the statute you 
will observe that a penalty of five hundred 
dollars is incm'red for harboring or conceal- 
ing a fugitive, Which the party injured may 
recover, but the present action is not for this 
penalty. In this suit the plaintiff is only en- 
titled to recover the damages he has actually 
sustained by the acts of the defendant. You 
will first determine whether the proof under 
the principles here laid down entitle the 
plaintifE to recover. And if he be so entitled 
then you will consider the amount of the 
damages. 

It is earnestly contended by the defend- 
ant's counsel, that as Hargrave and Heffer- 
man were kidnappers and violators of the 
law of the* state in arresting the negroes; 
that they were entitled to no reward, and 
that the payment of it by the plaintiff does 
not entitle him to remuneration. -The prin- 
ciple is recognized that the commission of a 
crime or an agreement, to commit an unlaw- 
ful act, does not constitute a good considera- 
tion for a contract. Any contract is void 
that rests upon such a basis. But this prin- 
ciple does not apply to the point under 
consideration. It may be admitted that Hef- 
ferman and Hargrave were trespassers, if 
nothing more, in seizing the wagon of the 
defendant; but the inquiry is, whether, by 
the laws of Kentucky, the plaintiff was not 
bound to pay to Hefferman and Hargrave, 
for the return of the fugitives. OJhere is no 
doubt of this, as the law of Kentucky is 
explicit on the subject If then the plain- 
tiff, by the law of Kentucky, was obliged to 
pay the sum, and if such obligation resulted 
from the acts of the defendant, it would 
seem that the plaintiff may claim indemnity 
for such an Injury. In this incidental mode 
we cannot try the guilt or innocence of Har- 
grave and Hefferman. We can only judge 
of the acts of the defendant, and to what 
extent lie injured the plaintiff. Unless you 
should be clearly satisfied, gentlemen, that 
the defendant, after notice that the negroes 
were fugitives from labor, did harbor or 
conceal them within the statute, you will 



find for the defendant But if you shall find 
that the defendant has violated the law, 
then you will find for the plaintiff the dam- 
ages he has suffered from such violation of 
the law and of his rights by the defendant 
To authorize such a verdict, you must be- 
lieve that, by the acts of the defendant the 
plaintiff has been compelled to pay the re- 
ward stated, and the other expenses, and 
also that he has lost the services of the col- 
ored man, Andrew. 

If the evidence showed that the defend- 
ant had taken the negroes from the farm 
of the plaintiff, in Kentucky, and conveyed 
them through Ohio imtil arrested, there 
would seem to be no doubt of the plaintiff's 
right to the damages he claims. But there 
is no proof that the defendant took the 
negroes from Kentucky. On the contrary it 
appears, by his own confession, that he re- 
ceived them at the "Walnut Hills, near Cin- 
cinnati. Still if you shall consider the de- 
fendant is liable under the statute, and that 
the full amoimt of the injury complained of 
has been done to the plaintiff by the defend- 
ant, it will be your duty to find accordingly. 
Gentlemen, in the course of the argument 
much has been said of slavery in the abstract, 
of abolitionism, of associations with the view 
of promoting the abolition of slavery and of 
acts growing out of these exciting topics, 
which have no direct connection with the is- 
sues before you. Citizens, individually or 
collectively, have a right to express their opin- 
ions and to discuss any subject in which they 
may feel an interest Unpopular and foolish 
as it would be for individuals to form asso- 
ciation to alter the constitution of Ohio and 
annul the ordinance of 1787, so as to admit 
slavery into the state, yet I suppose no one 
would question their right to do so. And so 
long as they should confine themselves to 
topics of discussion, however erroneous, still 

■ they would be obnoxious to no legal penalty. 
But if they should attempt to subvert the 
law, by a clandestine introduction of slavery 
into the state, every good citizen would say 
they should suffer the penalties for such an 
offence. I know of no association whose 
avowed object is to subvert the law, unless 
it be one in a neighboring state, which I have 
noticed since the commencement of this trial, 
and which, it seems, pledges itself to oppose 
by force the execution of a certain law. ' 

In the course of this discussion much has 
been said of the laws of nature, of conscji^nce, 
and the rights of conscience. This monitor, 

■ under great excitement, may mislead, and al- 
ways does mislead, when it mrges any one to 
violate the law. Paul acted in all good con- 
science, when he consented to the death of the 
first martyr; and, also, when he bore letters 
to Damascus, authorizing him to bring bound 
to Jerusalem all who called upon the name of 
Jesus. I have read to you the constitution 
and the act of congress. These bear the im- 
press of the nation. The principles which 
they lay down and enforce have been sane- 
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■ tioned in the most solemn form known In our 
government. We are bound to sustain them. 
They form the only guides in the administra- 
tion of justice in this case. I charge you, gen- 
tlemen, to guard yourselves against any im- 
proper influence. You are to know the par- 
ties only as litigants. With their former as- 
sociations and views, disconnected with this 
controversy, you have nothing to do. It is 
your duty to follow the law, to act impartially 
and justly; and such, I doubt not, will be the 
result of your deliberations, 

[The jury returned a verdict in favor of the 
plaintiff for twelve hundred dollars, which 
was entered, by direction of the plaintiff's 
counsel, as a verdict of guilty under the third 
and fouith counts of the declaration, which 
charged the defendant with harboring and 
concealing the fugitives after notice, thereby 
occasioning to the plaintiff the loss of their 
sei-vices for six days, and the expenses inci- 
dent to the recaption. No verdict was en- 
tered on the other coimts. Mr. Ohase, for the 
defendant, filed a motion for a new ti'ial and 
a motion in arrest, which motions at a sub- 
sequent day were argued together. 

[The defendant's counsel insisted that judg- 
ment must be arrested for the following rea- 
sons, among others: (1) Because the declara- 
tion did not set forth a cause of action. It 
averred that the persons alleged to be fugitive 
sei'vants "unlawfully went away from the 
service of the plaintiff at Boone county, in the 
ctate of Kentucky, without his consent, and 
subsequently came to the defendant at Hamil- 
ton county, Ohio," and that the defendant 
harbored and concealed them after notice 
that they were "fugitives from labor," which 
averments did not make a case within the 
constitution and law. (2) Because the ver- 
dict, being entered on the third and foiuiii 
counts only, did not comprehend all the issues 
submitted to the jury. (3) Because one of 
the counts on which the verdict was entered 
did not conclude against the form of the stat- 
ute, and was therefore fatally defective. 
They also insisted that a new trial should be 
granted for the following, among other, rea- 
sons: (1) Because the verdict was against 
evidence. (2) Because the damages were ex- 
cessive, being the full amount claimed, where- 
as the verdict did not comprehend the ninth 
count, which alone alleged the total loss of 
the services of Andrew.] * 

[NOTE. The motion for a new trial was 
granted at the costs of defendant. Case No. 
7,502. The costs not being paid, the new trial 
was not claimed, but was abandoned. Van- 
zandt, the defendant, in the meantime died, 
and a scire facias was issued to revive the suit 
against his administrator. To this scire facias 
the defendant demurred. The circuit court 
overruled the demurrer. Id. 7,503. The mo- 
tion in arrest of judgment was not heard by the 
court until after the death of Vanzandt, and 
nearly eight years after the hearing of ^;he mo- 
tion for a new trial. At the April term, 1851, 

■i [From 1 West. Law J. 2.] 



the circuit court overruled the motion in arrest, 
and entered judgment upon the verdict of the 
jury. Id. 7,505.J 

NOTE [from original report in 1 West. Law 
J. 2]. There was also an action of debt brought 
by the same plaintiff against the same defend- 
ant, to recover the penalty of five hundred dol- 
lars given by the act of 1793 to the claimants 
of fugitives from labor. It was sustained by 
substantially the same evidence, and involved 
the same legal questions, except those relating 
to the amount to be recovered. A verdict was 
rendered for the plaintiff. Motions for a new 
trial and in arrest were filed. 

This case will now go to the supreme court 
of the United States upon a certificate of divi- 
sion in opinion between the judges of the circuit 
court on the following points, as copied from 
the record: First. Whether, under the fourth 
section of the act of 12th February, 1793, "re- 
specting fugitives from justice and persons es- 
caping from the service of their masters," on 
a charge for harboring and concealing a fugi- 
tive from labor, the notice must be in writing 
by the claimant or his agent, stating that such 
person is a fugitive from labor under the third 
section of the above act, and served on the per- 
son harboring or concealing such fugitive, to 
make him liable to the penalty of five hundred 
dollars under the act. Second. Whether sucli 
notice, if not in writing and served as afore- 
said, must be given verbally by the claimant or 
his agent to the person who harbors or con- 
ceals the fugitive, or, whether to charge him 
under the statute, a general notice to the public 
in a newspaper is necessary. Third. Whether 
clear proof of the knowledge of the defendant, 
by his own confession or otherwise, that he 
knew the colored person was a slave and fugi- 
tive from labor, though he may have acquired 
such knowledge from the slave himself or other- 
wise, is not sufficient to charge him with notice- 
Fourth. Whether receiving the fugitive from 
l^bor at three o'clock in the morning at a place 
in the state of Ohio, about twelve miles dis- 
tant from the place in Kentucky where the fugi- 
tive was held to labor from a certain individual, 
and transporting him in a closely covered wag- 
on twelve or fourteen miles, so that the boy 
thereby escaped pursuit, and his services were 
thereby lost to his master, is not harboring or 
concealing of the fugitive within the statute. 
Fifth, Whether a transporting under the above 
circumstances, though "the boy should be recap- 
tured by his master, is not harboring or conceal- 
ing of him within the statute. Sixth. Whether 
such a transportation in an open wagon, where- 
by the services of the boy were entirely lost to 
his master, is not a harboring of him within the 
statute. Seventh. Whether a claim of the fugi- 
tive from the person harboring or concealing 
him must precede or accompany the notice. 
Eighth. Whether any overt act so marked in 
its character as to show an intention to elude 
the vigilance of the master or his agent, and 
calculated to attain such an object, is a har- 
boring of the fugitive within the statute. 

The cause having progressed, and the jury 
having brought in their verdict, the defendant 
moved in arrest of judgment, and assigned sun- 
dry reasons in support of his motion; on some 
of which points the opinions of the judges were 
opposed, to wit: First. Whether the first and • 
second accounts contain the necessary aver- 
ments that Andrew, the colored man, escaped 
from the state of Kentucky into the state of 
Ohio. Second. Whether said counts contain 
the necessary averment of notice that said An- 
drew was a fugitive from labor within the de- 
scription of the act of congress. Third. Wheth- 
er the averments in said counts, that the de- 
fendant harbored said Andrew, are sufficient. 
Fourth. Whether said counts are otherwise suf- 
ficient. Fiftii. Whether the act of congress 
approved February 12, 1793, be repugnant to 
the constitution of the United States. Sixth. 
Whether said act be repugnant to the ordi- 
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nance of congress, adopted Jnly, 17S7, Mrtitled 
"An ordinance for the government of the ter- 
ritory of the United States northwest of the 
Ohio river." 

[NOTE. The points stated above as having 
been certified to the supreme court "werefully 
considered by that court, Mr. Justice Wood- 
bury delivering the opinion of the court and find- 
ing upon the points in favor of the plaintiff. 
5 How. (46 U. S.) 215. In an action for debt, 
for the amount of the statutory penalty §500, 
a writ of scire facias was issued to revive the 
action against Vanzandt's administrator. To 
this scire facias the defendant demurred. The 
court sustained the demurrer, holding that an 
action for a penalty abates on the death of the 
defendant. Case No. 7,504.] 



Case "No, 7,503. 

JONES V. VANZANDT. 

[2 McLean, 611; i 1 West. Law J. 56.] 

Circuit Court, D. Ohio. July Term, 1843. 

Jury— Challenges— Slavery — Haebobixg Run- 
away Slaves— Excessive Damages— Pleading 
AT Law — SoFFiciENOY OP Declaration— Ver- 
dict. 

1. Under peculiar circumstances a perempto- 
ry challenge, by the state laws, may be allowed 
to the plaintiff, after he has expressed himself 
satisfied with the jury, and after two peremp- 
tory challenges have been made by the defend- 
ant. 

[Cited in U. S.v. Douglass, Case. No. 14,989.] 

2. Any overt act which intentionally places a 
fugitive from labor beyond the reach of his 
master, or is calculated to have such an effect, 
is a harboring of the fugitive within the stat- 
ute. 

3. If the defendant had full knowledge from 
the negroes, or otherwise, that they were fugi- 
tives from labor, it is notice under the statute. 

[Cited in. Van Metre v. Mitchell, Case No. 
16,864.] 

4. If the plaintiff was subjected to the pay- 
ment of a certain reward, by the laws of ]£en- 

* tueky, for the return of his slaves; and the de- 
fendant was the cause of his liability to such 
payment, lie jury may consider it in their esti- 
mate of the damages. 

5. Where the defendant has been the means 
of the entire loss of a slave, evidence may be 
received of the value of such slave, by showing 
what Ms services were worth, and, as con- 
ducing to show that fact, for what sum he might 
have been sold. 

6. The verdict having been rendered on the 
third and fourth counts of the declaration by the 
express direction of the plaintifiE's counsel, the 
other counts can not be referred to as sustain- 
ing the verdict. 

7. The above counts charge the loss of the 
services of the slaves for sis days, and the dam- 
ages to which the plaintiff was subjected. 
These damages, from the evidence, could not ex- 
ceed six hundred dollars. The verdict was for 
twelve hundred dollars, and is, consequently, 
excessive. 

8. In what cases a verdict may be amended. 

9. What shall constitute a good finding by 
the jury, and vice versa. 

[Cited in 'Crocker v. Hoffman, 48 Ind. 211.] 

10. Under the act of Ohio a count must be 
abandoned before the jury retire to consult on 
their verdict. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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11. The remedy pursued by the plaintiff is 
founded on the act of congress. 

12. The act gives a remedy to the master for 
the injury done him, independentiy of the pen- 
alty of five hundred dollars. ■ 

13. An averment that the defendant har- 
bored, and concealed the negroes, after notice 
that they were the slaves of the plaintiff, and 
were fugitives from labor, is sufficient. 

14. The word "escaped" being used in the 
statute, is lie most appropriate term to be used ■ 
in the declaration; but any word of equal im- 
port will be sufficient. 

15. An averment "that the slaves escaped 
from the state of Kentucky and came to the de- 
fendant, at Hamilton county, in the state and 
district aforesaid," refers to the state and dis- 
trict last above named, unless the contrary be 
clearly shown. 

16. A declaration founded upon a statute 
must conclude against the form of the statute, 
&c. 

[Cited in U. S. v, Batchelder, Case No. 14,- 
540; Fish v. Manning, 31 Fed. 341.] 

17. The act of. congress on the subject of fu- 
gitive slaves is constitutional. It does not con- 
flict with the ordinance of 1787. 

[This was an action, of trespass on the 
case by Wharton Jones against John Van- 
zandt for damages for harboring runaway 
slaves.] 

Fox, Southgate & Morris, for plaintifiE. 
Mr. Chase, T. Morris and Mr. JollifCe, for 
defendant. 

OPINION OF THE COUBT. This is a 
motion for a neW' trial, and, also, m arrest 
of judgment The jury found for the plain- 
tiff twelve hundred dollars, in damages, on 
the third and fourth coimts of the declara- 
tion. [Case No. 7,501.] 

The first! ground on which a new trial is 
asked, is, "that a peremptory challenge was 
allOTved the plaintiff, after he expressed him- 
self satisfied with the jury, and after two 
peremptory challenges had been made by the 
defendant" The statute gives a right to 
each party to challenge, peremptorily, two 
jurors. There was some difference of opin- 
ion among the members of the bar as to the 
state practice on the subject; and the court 
thought it not unreasonable to suffer a juror 
to be challenged by the plaintiff, under the 
above circumstances. One of his counsel had, 
inconsiderately, remarked, that they were 
satisfied with the jury. Both parties were 
allowed, in this respect, the right given them 
by the statute, and there was nothing in 
the mode of exercising that right, which 
could, in any degree, prejudice the cause of 
either. 

The second ground assumes that "the court 
erred in charging the jury that it was not 
necessary to prove that the defendant, in- 
tentionally, placed the colored persons, in 
question, out of view for the purpose of elud- 
ing the search of the master or his agent, 
in order to establish the fact of concealment, 
or to prove that he received, sheltered, and 
placed them out of view for said purpose. 
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in order to establish ttie fact of harboring, 
but charged that it was suflacient, if the jury 
believed from the evidence, that the defend- 
ant received the colored persons into his 
wagon, and transported them to Bates' from 
Walnut Hills, with intent to facilitate their 
escape from their master." 

The court gave no such charge as the 
above, either in terms or in substance. In 
the published charge, which is substantially 
correct, tne court say: "Any overt act which 
shall be so marked in its character, as not 
only to show an intention to elude the vig- 
ilance of the master, but is calculated to 
attain such an object, is a harboring of the 
fugitive in violation of the statute. It is 
clearly within the mischief the statute was 
designed to prevent." And, again: "To con- 
stitute the offence under the statute, it is 
not necessary to incarcerate the fugitive in 
a dungeon or room; if he be taken in a 
wagon and conveyed from the shore of the 
Ohio to the shore of Lake Erie, which en- 
ables him to escape into Canada, I suppose 
no one could doubt that the individual had 
made himself responsible. And if convey- 
ing the fugitive the whole of this route would 
incur the penalty, on the same principle the 
conveyance of him such a part of the route 
as shall cause the loss of his services to the 
master would equally incur liability." The 
counsel who make tlae motion assume that 
the court said, that the transportation of the 
fugitives by the defendant, in his wagon, 
from the Walnut Hills to Bates', if done 
with the intent to facilitate their escape from 
their master, was sufficient to charge the 
defendant under the statute. 

It will be seen from the printed charge, 
which, in this respect, is literally correct, 
that the transportation spoken of, must be 
such as to cause the loss of the services of 
the fugitives to "the master, or such as is 
calculated and designed to produce such a 
result. And this construction of the statute is 
said to be not as strict, as the nature of the act 
requires, but a liberal one, such as is given to 
a remedial statute. What shall be a harboring 
or concealing within the statute is necessarily 
a matter of construction. So diversified is 
the conduct of men and their devices to evade 
the law, that no statute could define, with 
precision, what particular acts shall con- 
stitute a harboring or concealing within its 
spirit. The object of the statute is, to prevent 
such acts as shall place the fugitive beyond 
the reach of his master. The word harbor 
means "to entertain," "to shelter," "to secure," 
"to secrete," "to receive entertainment," "to 
take shelter." In the sense of the statute it 
means a fraudulent receiving, securing, hid- 
ing, or placing, by transportation or otherwise, 
a fugitive from labor beyond the reach or 
knowledge of his master. The act must be 
fraudulent That is, it must be done with 
a fixed intention to violate the law by de- 
feating its object, which is a fraud upon the 
law as well as upon the rights which the 



law designed to protect. In the language of 
the charge, "the act must be so marked in 
its chamcter, as not only to show an inten- 
tion to elude the vigilance of the master, 
but such as is calculated to attain that ob- 
ject. Now, from this definition it would 
seem that no man, who respects the laws of 
his country, can be in danger of incurring 
the penalty of this act. It cuts off from no 
individual the exercise of humanity. He 
may indulge, and safely indulge, the better 
feelings of his nature, in sympathizing with 
the distressed, and in administering to their 
comfort. For his acts only is he amenable 
under the law. His advice to the fugitive 
does not subject him to any penalty. He 
may clothe him and give him food. There 
is only one thing which the law prohibits 
htm from doing, and that is, he shaU not har- 
bor or conceal the fugitive so as to defeat 
the claims of his master. He shall not delib- 
erately and intentionally violate the law of his 
country. Any thing short of this he may do. 
If an individual, imder cover of the night, 
shaU possess himself of a dozen or more col- 
ored persons, and concealing them in a close- 
ly covered carriage, shall, by a rapid move- 
ment, drive them from or near the place 
where such persons were held to service, by 
the laws of. the state, to a place beyond the 
reach of the master, could any one doubt 
that such an act would be a violation of th*e 
law. The court and jury must determine 
what shall amount to a harboring or conceal- 
ing within the meaning of the statute, the 
same as what shall constitute treason, mur- 
der, burglary, robbery, and every other crime 
known to the law. The facts are as various 
as the cases, and in each case the facts 
must fix the character of the offence. I was 
not prepared to hear, in a court of justice, d 
the broad ground assumed, as was assumed 
in this case before the jury, that a man, in 
the exercise of what he conceives to be a 
conscientious duty, may violate the laws of 
the land. That no human laws can justly 
restrain the acts of men, who axe impelled by. 
a sense of duty to God and their fellow crea- 
ture. We are not here to deal with abstrac- 
tions. We can not theorize upon the prin- 
ciples of our government, or of slavery. The 
law is our only guide. If convictions, hon- 
est convictions they may be, of what is right 
or wrong, are to be substituted as a rule of 
action in disregard of the law, we shall soon 
be without law and without protection. The 
pretext for violating the rights of those who 
may become obnoxious to censure, can easi- 
ly be assumed and maintained. And the 
same plea of the rights of conscience, and 
the high motive of duty, wiU, be asserted, 
however absurd, everywhere, in justification 
of wrongs. What one man, or association of 
men, may assume as the basis of action, may 
be assumed by all others. And in this way 
society may be resolved into its original ele- 
ments, and then the governing principle 
must be force. Every approximation to this 
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state is at war with the social compact If 
tlie law l)e wrong in principle, or oppressive 
in its exactions, It should be changed in a 
constitutional mode. If the organization of 
our government he essentially wrong, in any 
of its great principles, change it. Change it 
in the mode provided. But the law, until 
changed or abrogated, should be respected 
and obeyed. Any departure from this in- 
flicts a deep wound on society, and is ex- 
tremely demoralizing in its effects. No good 
man, in the exercise of- his sober judgment, 
can either feel or act in violation of this 
rule. 

The third reason for a new trial is, "that 
the court erred in chargmg the jury that it 
was not necessary, in order to establish the 
plaintiff's right to recover, to prove actual 
notice to defendant from the complainant, or 
some one acting in his behalf, that the persons 
alleged to be harbored or concealed, by him, 
were fugitives from laTjor within the mean- 
ing of the act of congress [1 Stat. 302], but 
charged that it was sufficient, if the jury 
should be satisfied, from the evidence, that 
the defendant Imew that such persons were 
fugitives from labor, from the admission of 
the negi-oes, or otherwise." The words of the 
law are— if any person "shall harbor or con- 
ceal (a fugitive from labor), after notice that 
he or she was a fugitive, shall forfeit, &c." 
That this notice need not be given in writ- 
ing is admitted; but it is insisted that it 
must come to the person who harbors the 
fugitive from the master, his agent, or at- 
torney. I lay it down as a general principle, 
that where the law speaks of notice it is nev- 
er necessary that such notice should be in 
writuig, unless so reauired by the statute, 
commercial usage, or by practice of the 
courts. A notice of taldng a deposition the 
statute requh'es to be in writing; and a writ- 
ten notice to the indorser of a bill of ex- 
change or promissory note must be in writing 
by commercial usage; and in many cases 
written notices are requii-ed under rules of 
courts. But the law of notice is best illustrat- 
ed, and is most appropriate to the case in 
hand, which applies to a pm'chaser of real 
estate, for a valuable consideration, with no- 
tice. Now, if he had notice of a prior title, 
at the time he purchased, the law holds him 
to be a fraudulent purchaser. As in the case 
under consideration, if the defendant harbor- 
ed the fugitives from labor, claimed by the 
plaintiff, after notice that they were such 
fugitives, . he -committed a fraud on the law. 

It is laid down in The Ploughboy [Case No. 
11,230], as a general rule, "that whatever is 
sufficient to put the party upon inquiry is 
good notice." And, also, "where a party has 
knowledge of the facts he has notice of the 
legal consequence resulting from those facts." 
An individual who passes a counterfeit cohi 
does not violate the law unless he knew it 
to be counterfeit. And this guilty knowledge 
is shown by proving that the same person 
passed similar coins at other times, or that 
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such coins were found in his possession. 
Now, if the persons in question were fugitives 
from labor, and the defendant had full 
Imowledge of the fact, is it important how 
this knowledge was acquired? Notice is in- 
formation. Knowledge is equivalent to no- 
tice in cases where it is. not required to be 
in writing. Vanzandt, the defendant, on the 
trial of certain persons for kidnapping at Leb- 
anon, swore that he received these negroes 
near the ILane Seminary, at tluree o'clock on 
Sabbath morning, he having returned to that 
place, from the Cincinnati market, on Sat- 
urday evening. That they were brought to 
that place in two carriages, and were deliver- 
ed to him hj Mr. Alley. The cover of the de- 
fendant's wagon was closed at both ends of 
it so as to attract attention. This was done, 
he stated to some of the witnesses, "to keep 
out the cold," whilst to others he said, "he 
started at ttu'ee o'clock in the morning, that he 
might have the cool of the mornmg." This 
Was on the 24th April of last year. To Thm*- 
man the defendant said, "he knew the colored 
persons in his wagon were not free, but he 
said they ought to be free." Bates asked the 
defendant if he had a load of slaves or Ken- 
tuckians; he replied, "They are as free by 
nature as you are." McDonald heard the de- 
fendant say that he was not ashamed of what 
he had done. That he -would help his fellow 
mortals out of bondage. He said the colored 
persons were free by the constitution. To 
Hargrave he observed: "If you had not inter- 
fered the negroes would then have been free, 
but now they are slaves, or in bondage." 
Now, taking into view the manner in which 
the slaves were received; the time of night; 
the rapid manner in which they were driven, 
six or seven miles beyond the residence of 
the defendant; and the attempt to escape 
from his pursuers by running his horses; the 
manner in which his wagon was covered, and 
his own confessions that the fugitives were 
slaves, no one of sane mind can. doubt that 
he had full notice that the colored persons 
were fugitives from labor. And. that he in- 
tended to place them beyond the reach of pur- 
'suit seems to be equally clear. Now, wheth- 
er the law of congress be politic or not, is 
not a question for the court They are bound 
to execute it To require a notice, verbal or 
written, to the person wl^o harbors slaves be- 
fore he is responsible, under the law, from 
the owner or his agent, would, in effect, strike 
the law from the statute book. It would be 
unreasonable and impracticable. It would be 
against all the analogies of the law. 

No one can look at the facts of this case 
with an honest endeavor to carry out and 
give effect to the law, who can, it would seem 
to me, doubt on this subject No individual 
is responsible under the law, unless he has a 
full knowledge that the persons harbored are 
fugitives from labor, and he so disposes of 
them, as to place them beyond the reach of 
their pursuers, or as may be calculated to 
, elude pursuit The act must be an intention- 
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al fraud upon the law, by an utter disregard 
of its provisions. No law-abiding citizen need 
fear a liability under this statute. 

The third ground of the motion is, "that the 
court erred in charging the jury that the 
plaintiff was entitled to recover frohi the de- 
fendant, by way of damages, the sum of 
foui- hundred and fifty dollars, paid as a re- 
ward given by a statute of Kentucky to the 
individuals who forcibly stopped the defend- 
ant on the highway in Ohio, seized the colored 
persons in Question and carried them out of 
the state of Ohio into the state of Kentucky, 
without legal process and without any au- 
thority or reauest from the claimant or his 
agent or attorney," On this question the 
court had nothing to do with the illegal con- 
duct of Hefferman and Hargrave, who took 
the slaves from the defendant. They were 
not upon their trial, and we could not inquire 
whether their acts were legal or otherwise. 
The only inquiry was, whether, by the acts 
of the defendant, the plaintiff had been com- 
pelled to pay the above sum. The matter of 
fact was left to the jury, and no doubt can be 
entertained by the court that if the payment 
of the money resulted from the acts of the 
defendant, the jury very properly included it 
in their verdict This question did not arise 
under the law of Ohio, but under the law of 
Kentucky. The plaintiff was subject to the 
law of Kentucky, and that law imposed the 
duty on him to pay, as a reward, the above 
sum to those who should return his slaves, 
who had escaped from his service. 

The plaintiff was only entitled to recover in 
this case for the injury which had been done 
him by the defendant. And this injury, so 
far as this item is concerned, is measured by 
the law of Kentucky. Now, could any thing 
be more preposterous than to hold that the 
plaintiff, if entitled to recover, should not re- 
cover the above damage, because, by the 
laws of Ohio, Hefferman and Hargrave could 
not have recovered the reward which was un- 
questionably given to them by the law of 
Kentucky. In regard to this reward the 
plaintiff was subject to the law of Kentucky, 
and not to the law of Ohio. The reward was' 
paid, necessarily and legally paid, under the 
Kentucky statute. Whether the payment of 
this reward resulted from the acts of the de- 
fendant was a quefiition exclusively for the 
jury. 

The com-t, it is alledged, also, "erred in char- 
ging the jury that the plaintiff was entitled 
to recover the market value of Andrew, if 
they should believe upon the evidence that 
he escaped in consequence of the harboring 
and concealing by the defendant" The coin-t 
charged the jury that if they believed, from 
the evidence, that the services of the boy, 
Andrew, were lost to the plaintiff through 
the acts of the defendant, that they should 
give the value of his services. And they 
called the attention of the jury to one or 
nure witnossos who said the services of the 
boy were woi'th six hundred dollars, and that 



he could have been sold for that sum. It is 
presumed that a slave is always pmchased 
in reference to his services. His services are 
bought and sold when the slave is bought and 
sold. They both, under the laws of Ken- 
tucky, mean the same thing. It was, howev- 
er, to the value of the services of the boy 
that the attention of the jury was particular- 
ly directed. As to the sixth ground no re- 
marks are necessary. 

The seventh reason is, that the verdict is 
against evidence. And first, it is contended 
"that there was no evidence that the es- 
cape of Andrew was occasioned by the act 
of the defendant" This point was fully and 
fairly left to the jury. It was not a matter 
for the court Andrew was received among 
the other slaves, by the defendant, according 
to his own confession, from Alley, at Walnut 
Hills, at three o'clock, on Sabbath morning; 
he was transported with the other negroes un- 
til the wagon was arrested, when Andrew es- 
• caped. He, it seems, drove the wagon at 
least a part of the route. Vanzandt swore in 
the trials at Lebanon, that "he did not know 
where the negroes were from or where they 
were desirous of going." But from the cir- 
cumstance of his receiving them at three 
o'clock in the morning, from another individ- 
ual who conveyed them to the Walnut Hills 
in two caiTiages, at that unusual hour, the 
jury may have presumed that the defendant 
and Alley acted in concert That there was 
strong ground for this presumption no one 
wiU deny. And if this concert existed, it 
would make the defendant responsible for the 
loss of the services of this boy. In any point 
in which the question may be considered, the 
court cannot say that the verdict, in this re- 
spect, was against evidence; or that it was 
not founded on facts and circumstances 
which the jury had a right to weigh and de- 
termine. And this answer will equally apply 
to the alledged want of evidence to show that 
the expenses of the recapture resulted from 
the defendant's conduct. 

The eighth ground is, "that the damages 
are excessive." And first, it is contended 
"that the liability to pay the rewards of re- 
capture was incurred in consequence of the 
escape, and did not spring from any act of 
the defendant." This, in another form, has 
already been sufficiently considered. In the 
second place it is m:ged "that only the value 
of the services of the colored people, between 
their recaption by the defendant and their 
restoration to their master, should have been 
taken into consideration by the jury." The 
jury had, undoubtedly, a right to take into 
consideration the value of the services of the 
boy, Andrew, if, from the evidence, they be- 
lieved these services had been lost to the 
plaintiff by the acts of the defendant. And 
there is no doubt that they did estimate in 
their verdict the value of those services. But 
a difficulty arises, in regard to the damages, 
from the counts on which the verdict was ren- 
dered. 
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The verdict was given on the third and 
fourth counts of the declaration- These 
counts go for the loss of the services of the 
slaves six days, and hi the third count is su- 
peradded "and the plaintiff was thereby put 
to great trouble and cost in recovering the 
slaves." On the seven other counts there 
was no finding by the jury. The first, sixth, 
seventh, and eighth counts were abandoned on 
the trial; and the court instructed the jury 
there was no evidence under the fifth count 
That count charged the defendant with^ ob- 
structing the arrest And the plaintiff now 
asks that all the counts except the third and 
fourth, on which the jury have found, be en- 
tered upon the record as having been aban- 
doned. The second, fifth and ninth counts, 
were not abandoned. 

Where a mistalie is made in recording the 
verdict, the court may amend by the judge's 
notes (2 Strange, 1197; 3 Term R. 749); or 
by the notes of the derk (1 Salk. 47, 51). So, 
where part of the plaintiff's claim is good and 
part bad, and the jm-y find entire damages, if 
it appear from the judge's notes, that dam- 
ages were given only for the part which was 
good, the court will allow the postea to be 
amended. 2 Johns. Cas. 17. So, where one 
count in a declaration is good and the others 
bad, if the judge certify that the evidence ap- 
plied solely to that count, &c., the verdict 
may be amended by applying it to the good 
count 1 Gaines, 381; 11 Johns. 98. InKock- 
feller v. Donnelly, 8 Cow, 652, the court of 
errors held, that tiie verdict on one out of sev- 
eral issues, if the finding comprise the whole 
merits, is not error. That a mistake in not 
entering a verdict on all the issues may be 
amended, or passed over on error as actually 
amended. 12 Wend. 215. After a general 
verdict upon the counts, one good and the 
other bad, and after a reversal of the judg- 
ment for such cause the postea will be suf- 
fered to be amended so as to have the verdict 
entered upon the good count only where it 
appears the evidence applied to both counts. 
The rule established in New York is some- 
what different from the English rule. In-l 
Ld. Kaym. 324, it is laid down that a verdict 
must comprehend the whole issue or issues 
submitted to the jury in that particular cause, 
otherwise the judgment founded upon it may 
be reversed. In Sanford v. Porter [Spencer 
V. Goter], 1 H. Bl. 78, it is said the court have 
no authority to amend or alter the verdict ac- 
tually found by the jury in point of sub- 
stance- But a mistake in entering the ver- 
dict will be corrected. 

In [Patterson v. U. S.] 2 Wheat [15 U. 
S.] 221, it is said, a verdict is bad if it 
varies from the issue in a substantial mat- 
ter, or if it find only a part of that which 
is in issue; this rule results from the na- 
ture and the end of pleading, although the 
court may give form to a general finding so 
as to make it harmonize with the issue, yet if 
the finding is different from the issue or is 
toiiliiic'd to a part only of the matter in issue, 
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no judgment can be rendered on the verdict 
In Bac. Abr. tit "Verdict," letter Tj, it is said, 
if part of the issue be insensible, the verdict, 
notwithstanding it is a general one, is good; 
but if part of the issue which is sensible be 
insufficient in law and the verdict be a gen- 
eral one, it is bad. Id. letter M. If a ver- 
dict only find part of^the issue and be silent 
as to the residue, it is bad even for that part 
which, if it had Stood alone, would have been 
well found; because the jury have failed in 
ther duty, which was to find the whole that is 
in issue. In Clark v. Irvin, 9 Ohio, 132, the 
court say the verdict in the case below was a 
general one of not guilty. The jury did not 
pass upon the issues joined by two of the de- 
fendants. This has heretofore been held a 
sufficient ground for reversing the judgment 
5 Ohio, 227. By the 131st section of the 
practice act (Swan's St 684), it is provided, 
"that where there are, in a declaration, sev- 
eral coimts, any one or more of which shall be 
defective and the residue good and entire 
damages are given, the verdict shall be good 
and effectual in law, provided the plaintiff, 
before the jury retire from the bar, apply to 
the court to instruct the jm*y to disregard 
such defective count or counts." And by the 
142d section of the same act, where some 
counts are defective, and a general verdict, 
the court may. render judgment on the good 
counts. These statutes are not in force in 
this court, as they have never been adopted by 
congress or the court 

The case in 8 Cow., above cited. Is the only 
one in point, and that considers the finding 
of the jury for the plaintiff on a part of the 
counts, is a virtual finding for the defendant 
on the other counts. But the correctness of 
this rule is doubted when the counts, like the 
declaration under consideration, contain dis- 
tinct grounds of action. In the fifth count 
the defendant is charged with hindering an 
arrest of the fugitives, by the agents of the 
plaintiff. In the ninth count the defendant 
is charged with having harbored the boy, An- 
drew, &c., by which his services were en- 
tirely lost to the plaintiff. Now can the court 
amend the verdict by entering not guilty on 
these two counts. It is not a formal amend- 
ment, though the objection may seem to be 
technical. That the jury found the full value 
for the services of Andrew is dear, and yet 
such finding, it would seem, can only be sus- 
tained under the ninth count Damages vn- 
der the third and fourth counts can only be 
assessed, for the expenses incurred by the 
plaintiff in the recaption of his slaves, and for 
the loss of their services, which is stated to 
have been six days in both the counts. If 
the court then shall enter an abandonment of 
the ninth count I cannot see how this verdict 
can be sustained. Though it does not aid the 
plaintiff as the jury have not passed upon it 
It is said that in an action of tort the court 
will seldom, if ever, grant a new trial, on ac- 
count of excessive damages. But the data on 
which the damages were estimated in this 
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ease were distinct items of expense or loss, 
estimated by the witnesses in dollars. The 
jury were instructed, if they found for the 
plaintiff, that there was nothing in the case 
which called for exemplary damages. So it 
would seem whether the counts not embraced 
by the verdict be abandoned or not, that there 
are great difficulties in sustaining the ver- 
dict. The damages fou'hd are double the sum 
which in any view the jury could take, under 
the third and fourth counts, should have been 
given. Under the ninth count, so far as the 
verdict is concerned, it might have been sus- 
tained. 

I will take a very concise view of the rea- 
sons in arrest of the judgment. It is con- 
tended that no action is given to the master, 
by the act of congress, except that to recover 
the penalty of five hundred dollars. The lat- 
ter part of the 4th .section of the act declares, 
that if any person "shall harbor or conceal a 
fugitive from labor, after notice that he or 
she was a fugitive from labor, such person 
shall, for such offense, forfeit and pay the 
sum of five hundred dollars; which penalty 
may be recovered by, and for the benefit of 
such claimant, by action of debt, in any court 
proper to try the same, saving, moreover, to 
the person claiming such labor or service, his 
right of action for, or on account of the said 
injuries." Now it must be admitted that on 
the principles of the common law, the plain- 
tiff could not sustain this action. It is found- 
ed upon the statute, under the constitution. 
And as it is a statutory remedy, it must clear- 
ly exist and be strictly pursued. The saving 
of the right of action to the claimant, is in the 
nature of a proviso, and to understand it ev- 
ery part of the statute which is connected 
with it must be considered. The third sec- 
tion provides the mode of recovering a fugi- 
tive from labor. The fourth section declares 
what acts shall constitute offences, for either 
of which the claimant may recover, as a pen- 
alty, five hundred dollars. It is made an of- 
fence to obstruct or hinder the claimant, his 
agent or attorney, in arresting the fugitives, 
or to rescue him after the arrest. It also 
subjects an individual to the penalty, who 
shall harbor or conceal the fugitive, after no- 
tice that he is a fugitive from labor; saving, 
moreover, to the complainant a right of action 
for, or, on account of, the said injuries, or 
■either of them. The injuries are defined, and 
the penalty provided; but this penalty, though 
given to the claimant, is given as a penalty, 
and not to indemnify him for the injuries re- 
ceived. For these, or any one of them, a 
right of action is saved. The form of the ac- 
tion was not saved or given, for that existed 
before, as a means of redress for a wrong 
done. But it was the ground of action which 
was saved, notwithstanding the penalty in- 
flicted. The statute, under the constitution, 
defined the rights of the master, and provided 
a mode by which his fugitive slave might be 
reclaimed. Now, this was a right created by 
Xu<i i:^ — itULlon and the law. Under the in- 
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stitutions of Ohio, this right has no other 
foundation than the constitution and act 
of congress. But, under these, it is a right, 
substantive and important. And, for an ob- 
stniction in the exercise of this right, by hin- 
dering an arrest of the fugitive, by rescuing 
him, by harboring or concealing him, where- 
by an injury is done to the master, his right 
of action is saved. The acts prohibited are 
unlawful, because the law punishes them, and 
saves a right of action to the claimant, for 
the injury done— the same injury for which 
the penalty may be exacted. This is the 
plain meaning of the statute. 

The objection that, as no action lay at com- 
mon law for the injui-y, and none being ex- 
pressly given by statute, the action can not 
be maintained, is wholly unsustainable. The 
statute creates the right, and declares what 
shall constitute the wrong; and, for the re- 
di-ess of every wrong, the common law gives 
a remedy. It was only necessary for the stat- 
ute to declare, having provided a penalty, that 
it should not bar a remedy, by action, for the 
injury done. 

It is alledged, as a reason in arrest of the 
judgment, "that the third and fourth counts 
of the declaration, on which the verdict is 
rendered, are both bad. The third, because 
it contains no sufficient averment of escape 
or notice; the fourth, because it contains no 
sufficient averment of notice, and does not 
conclude against the form of the statute." 
The averments of escape, in both counts, 
are substantially the same. In the third 
count, after stating the names of the slaves, 
and ownership of the plaintiff, and that, un- 
der the laws of Kentucky, they 'were his 
properly, and owed him service, and were 
held to labor, it is stated that liiey unlaw- 
fully, wrongfully and unjustly, without the 
license or consent, and against the will o£ 
the plaintiff, departed and went away from, 
and out of, the service of the plaintiff, at 
Boone county, and the state of Kentucky, 
and came to Hamilton county, in the state 
and district aforesaid; yet the said defend- 
ant, after notice that the said persons were 
the slaves of the plaintiff, and fugitives from 
labor, but contriving, &c., then and there, 
to wit: at the coxmty and the district afore- 
said. The notice is here sufficiently alledged, 
and, also, that the colored persons owed 
service to the plaintiff, under the laws of 
Kentucky. It need not to have been averred 
that they were slaves, &c.; but this, being 
a stronger language than the act requires, 
does not vitiate the coimt. There is, hoW' 
ever, an important defect in the allegation, of 
their escape. The word escape is used in the 
statute, and could, undoubtedly, be most 
appropriately used in the declaration; but 
other and equivalent words may answer; 
and such words, I think, are found in these 
counts. Without the license or consent, and 
against the will of the plaintiff, the slaves 
departed; and, it is averred, that the de^ 
fendant had notice, before he liarbored 
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them, that they were fugitives from labor. 
But to what place did they escape? The 
words of the act are— "When a person, held 
to labor in any of the United States, &e., 
imder the laws thereof, shall escape into any 
other of the said states," &c. Now, the allega- 
tion hi this count, is, that the slaves es> 
caped from Boone county, and the state of 
Kentucky, and came to the defendant, at 
"Hamilton coTinty, in the state and district 
aforesaid." What state and district afore- 
said? The grammatical reference is to the 
state and district last above named. The 
state of Ohio is not named in the count; and 
the words, "Hamilton coimty," are not a 
sufficient designation. The direct reference 
then, is, to the state of Kentucky, which, by 
the law, is a district; and, in this view, there 
is no escape alledged within the statute. 

In the second count, which has been aban. 
doned, the slaves are alledged to have de- 
parted and went away from the plaintifC, 
and out of his service, at said Boone county, 
and came to the defendant, at "Hamilton 
county, in the state of Ohio, and the district 
aforesaid." The first count, which has also 
been abandoned, being foimded on the com- 
mon law for enticing away the slaves, the 
venue is laid under a videlicet "in the dis- 
trict of Ohio, as aforesaid." There is no dis> 
trict of Ohio alledged, to which this allega- 
tion could refer, unless it be in the title of 
the count, as a caption to the declaration. 
This action being founded on the statute, 
great strictness is required. A good ground 
of recovery must be shown, if not in the 
words of the statute, in every material cir- 
cumstance. And if, in the language of the 
statute, the slaves did not escape from on& 
state, where they were held to labor, into 
another state, the action can not be sustained. 
The title, as set out, would seem to be defec- 
tive. And this is not cured by a verdict. I 
entertain great doubts whether the refer* 
ence to the preceding counts, as regards the 
escape, can make good the third count At 
least, there is great im^certainty in the refer- 
ence. A reference to' the margin may be 
sufficient for the venue, but the allegation 
under consideration is a part of the title. 
The fom'th count, in this respect, is liable 
to the same exception as the third. But 
there is another exception taken to (the 
fourth count— "that it does not conclude 
against the form of the statute." 

Mr. Chitty (1 Chit PI. 246) says: "If, 
however, an offence be created by a statute, 
and a penalty be inflicted, the mere state- 
ment of the facts constituting the offence 
will be insufficient, for there must be an er» 
press reference to the statute, as, by the 
words, 'contrary to the form of the statute,* 
in order that it may appear that the plaintiff 
grounds his case upon, and intends to bring 
it within, the statute." In 405 he further 
remarks: "It is material, in all cases, that 
the offense or act charged to have been com- 
mitted, or omitted by the defendant, appear 
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to have been within the provision of the 
statute; and all circumstances necessary to 
support the action must be alledged." This 
principle is fully sustained by Mr. Justice 
Story, in the case of Smith v. TJ. S. [Case 
No. 13,122]; and, also, in Sears v. U. S. 
DEd. 12,592]. He says: "The offence charged 
in the declaration, is not alleged to be con- 
trary to the form of any statute. The nec- 
essity of such averment, in an action found- 
ed upon a penal statute, is abundantly sup- 
ported by authority." 1 Saund. 133, note. 
These, it is true, were penal actions; or, 
actions brought to recover the penalty given 
in the statute. The same degree of strict- 
ness may not be essential, in an action fot 
damages, tmder a statute. But if the action 
be founded exclusively upon the statute, and 
can not be maintained at common law, a 
reference to the statute, as showing the right 
of the plaintiff, it seems to me; is essential. 
The defendant is charged with harboring the 
slaves of the plahitifif, who had escaped from 
his service in Kentucky. But the wrong 
charged is no legal wrong, except as it is 
made so by statute; and the fourth count 
does not refer to the statute. The statute is 
a public one, but it is the foilndation, and 
the only foundation, of the plaintiff's right. 
It may not be necessary to adopt the formal 
conclusion, as was held necessary in the 
above eases, where the action was brought 
for the penally. But, it seems to me, that 
the declaration must refer to the "statute^ 
as an essential part of the plaintiff's right 
I have not had time to look into the author, 
ities extensively on this point; but I think 
from analogy, and the reason of things, the 
fourth count is defective in this particular. 

The constitutionality of the act of congress 
is questioned, on the ground that the sixth 
ai-ticle of the compact, in the ordinance ot 
1787, for the government of the Northwest- 
em Territory, provides "that any person es- 
caping into the territory, from labor or serv- 
ice, is lawfully claimed in any one of the 
original states, such fugitive may be law- 
fully reclaimed, and conveyed to the per- 
son claiming his or her labor or service, as 
aforesaid." This, it is insisted, is para- 
mount to the act of congress, and imposes 
no obligation on this state to deliver up a 
fugitive from labor, except when claimed by 
a citizen of one of the original states. The 
six articles of this ordinance are declared to 
be "a compact between the original states^ 
and the people and states in the said ter- 
ritory, and forever to remain unalterable, 
unless by common consent" The act ot 
congress, respecting fugitives from labor, 
does not conflict with the above provision. 
It does not purport to repeal the article, nor 
to modify it A new and substantive pro- 
vision is adopted, which carries out the 
principle of the ordinance. And it extends 
the right of claimants to the new states. 
The ordinance does not prohibit this. Il 
is, indeed, carrying out its spirit and inten- 
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tion. For it can hardly be supposed that 
congress, in adopting the ordinance, could 
have intended to secure rights, in regard to 
claiming fugitives from labor,, to the citizens 
of the original states, which should not be 
extended to the citizens of all the states. I 
deem it unnecessary to consider this sub- 
ject at large; and I will only say, as there is 
no repugnancy between the act of congress 
and the above article, I do not see how, if 
the ordinance retains its full force, the act 
can be unconstitutional, upon the ground as* 
sumed. 

As a motion for a new trial was first in 
order, and as the third and fourth counts, 
on which the jury found their verdict, claim 
only compensation for the loss of the serv« 
ices of the slaves for six days, and an in- 
demnity for the expenses to which the plain- 
tiff had been subjected by the acts of the 
defendant, which do not, from the evidence, 
exceed six himdred dollars, and, as the ver- 
dict rendered was for twelve hundred dol* 
lars, I feel bound to set aside the verdict. 

In the ninth count, the plaintifiC claims fot 
the entire loss of the services of Andrew-, 
but as the jury did not find mider this count, 
and it has been abandoned, it must be con- 
sidered, for the purposes of this motion, as 
stricken from the record. 

A new trial is granted at the costs of the 
defendant 

[NOTE. The costs not being paid by the de- 
fendant, a new trial was not claimed, but was 
abandoned. Vanzandt, the defendant, in the 
meantime died, and a scire facias was issued 
to rerive the suit against his administrator. 
To this scire facias the defendant demurred. 
The circuit court overruled the demurrer. Case 
No. 7.503. A motion in arrest of judgment was 
overruled, and a judgment entered upon the 
verdict. Case No. 7,505. For a statement of 
the points in controversy in the trial of the 
principal case, see note to Case No. 7,501.] 
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JONES V. VANZANDT. 

[4 McLean, 599.] i 

Circuit Court, D. Ohio. Nov. Term, 1849. 

AnaiiNisTKATOR — Survival of Action — Haebor- 
ING Runaway Slaves— Measure op Damages. 

1. An action of trespass on the case char- 
ging the defendant with certain wrongful acts, 
by which means the plaintiff lost the services of 
his slaves, and was subjected to expense, etc., 
survives under the act of Ohio of 14th Febru- 
arv, 1824, it having been adopted by the act of 
congress of 1828 [4 Stat. 278]. 

2. At common law all actions founded on 
contracts express or implied, survive to the rep- 
resentatives of the deceased. 

[Cited in Warren v. Furstenheim, 35 Fed. 
696; U. S. V. De Goer, 38 Fed. 82.] 

3. But an action of tort does not survive. 

4. If by the act complained of the master loses 
the services of his slave, it is an injury done 
to his property within the above act of Ohio. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



5. The damages are measured by the extent 
of the injury. 

[This was an action of trespass on the 
case by Wharton Jones against John Van- 
zandt for damages for harboring runaway 
slaves. There was a verdict of $1,200 in fa- 
vor of plaintiff upon certain counts of the 
declaration. Case No. 7,501. The defend- 
ant moved for a new trial, and also in ar- 
rest of judgment. The motion for a new 
trial was granted, at the costs of defendant. 
Id. 7,502. These costs not being paid, the 
new trial was abandoned, after which the de- 
fendant died. A scire facias was issued to 
revive the case against his administrator. 
To this the "defendant demurred. The case 
is now heard on this demurrer.] 

Mr. Fox, for plaintifE. 
Mr. Chase, for defendant 

OPINION OF THE COURT. This is a 
scire facias to revive an action of trespass 
on the case commenced against Vanzandt, 
on a charge that he assisted certain negroes 
to escape from the service of the plaintiff in 
Kentucky, by reason of which one of them 
was lost to the plaintiff, and for the recap- 
tion and return of the others, the plaintiff 
was subjected by the law of Kentucky to 
the payment of a large sum of money. The 
jury rendered a verdict in favor of the plain- 
tiff, for twelve hundred dollars in damages. 
[Case No. 7,501.] A motion was made for a 
new trial and also a motion in arrest of judg- 
ment. The court, for reasons stated, granted 
a new trial at the cost of the defendant. [Id. 
7,502.] But, as the costs were not paid, a 
new trial was not claimed, and was aban- 
doned. During the course of the trial cer- 
tain important points were raised, on which 
there was a division of opinion, between the 
judges, and the points were certified to the 
supreme court. That court decided thepoints 
favorable to the plaintiff, and they were so 
certified to the circuit court But before 
this decision was entered in the circuit court, 
Vanzandt the defendant, died; and a scire 
facias was issued to rfevive the suit against 
his administrators. To this scire facias the 
defendant on the 29th of July, 1848, demur- 
red, and this raises the question of law in 
the case. Does the action survive? If it 
does, under the Slst section of the judiciary 
act of 1789 [1 Stat 90], the administi-ator is 
a proper party, and the suit may be revived 
against him. 

Causes of actions on contracts survive by 
the common law to the executors or admin- 
istrators of both parties. Mellea v. Bald- 
win, 4 Mass. 480. But except by statute, ac- 
tions of torts, replevin, etc., do not survive 
against the executors or administrators, un- 
less the estate of the deceased received some 
gain from the wrong, when some form of ac- 
tion will lie. Pitts v. Hale, 3 Mass. 321; 
Mellen v. Baldwin, 4 Mass. 480; Cravath v. 
Plympton, 13 Mass. 454; Wilbur v. Gilmore, 
21 Pick. 250, 252. But by the statute of 
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Edw. III. e. 7, such actions survive to him If 
any personal property of the plaintiff T7as 
injured by the tort. Jenney v. Jenney, 14 
Mass. 231; Badlana v- Tucker, 1 Pick. 389- 
In the case of the United States v. Ex'rs of 
Daniel, 6 How. [47 U. S.] 11, the supreme 
court held that an action on the case will 
not lie against the executors of a deceased 
marshal, for a false return made by the dep- 
uty. The court says, "If the person charged 
has received no benefit to himself, at the ex- 
pense of the sufferer, the cause of action does 
not survive. But where, by means of the 
offense, property is acquired, which benefits 
the testitor, there an action for the value of 
the property survives against the executor." 
And as to the form, that no action will lie 
at common law, against an executor, "where 
the general issue plea is not guilty." 

Where there is a duty as well as a wrong, 
an action will lie against executors. Bacon, 
Abr. tit "Executors and Administrators." 
The rule is, that at common law a personal 
action dies with the person, and this has 
been construed to apply to injuries done by, 
or to the testator. But it has been held un- 
der the 4 Edw. HI. c. 7, that the rule does not 
extend to an injury done to the testator of 
the plaintiff, when it would apply to the tes- 
tator of the defendant, ^ason v. Dixon 
[Levaston v. Diskins cited] Or. Oar. 297; 1 
RoUe, Abr. 921. If a sheriff suffer an es- 
cape, the executor of the party at whose 
suit, the defendant was in custody, may 
maintain an action. But, if the sheriff had 
died the plaintiff could have no remedy 
against his executor. For a false return the 
executor of the plaintiff maintained an ac- 
tion, against the sheriff, but no remedy could 
have been had against the executor of the 
sheriff. This decision was placed upon the 
ground, that the injury was not done to the 
person of the testator of the plaintiff, but to 
his estate. 1 Salk. 12. But the right to re- 
vive an action must depend upon some stat- 
utory provision, the common law applies only 
to the cause of action. The act of congress, 
May 19th, 1828 [supra], provides, "that the 
forms of mesne process except the style and 
the forms and modes of proceedings in suits 
in the courts of the United States, held in 
those states admitted to the Union since Sep- 
tember 29th, 1789, in those at common law 
shall be the same in each of those states 
respectively, as are now used in the highest 
court of original general jurisdiction of the 
same, except so far as may have been other- 
wise provided by acts of congress," etc. This 
act regulates the practice of thecourt, and con- 
sequently, adopts any act of the state which 
regulates the practice of the courts. The 
act of Ohio of February ISth, 1824 [22 Ohio 
St p. 65], provides, "if in any action of tres- 
pass on the case, for an injury done to prop- 
erty, real or personal, or action of trespass 
on property, real or personal, either of the 
"parties shall die before judgment, such an 
action or suit shall not thereby abate, but 



may be proceeded in to final judgment and 
execution in the same manner as herein be- 
fore provided for in other cases." This stat- 
ute refers to an action pending and before 
judgment "Whether it may be construed so 
as to save the cause of action in the cases 
named, no suit having been commenced it is 
not necessary now to decide. Does this statute 
embrace the case under consideration? The 
Ohio statute was passed before tlie act of 
congress of 1828, which adopted the state 
practice, consequently the statute governs 
the practice of this court It applies to all 
actions of trespass on the case for injuries 
to property real or personal, and this is an 
action of Ixespass on the case; but it is con- 
tended it is not brought for an injury done 
to personal or real property, as slaves can 
not be considered property under the consti- 
tution and laws of the United States. They 
are no where denominated property in the 
constitution or laws of the United States; 
but they are treated as property under the 
laws of the slave states, and those laws must 
govern in all matters of controversy respect- 
ing the rigjits of property in those states. 
This is a principle universally acknowledged 
by all courts in the free as well as in the 
slave states. 

This suit, as has been often held in similar 
cases, as regards the remedy, is founded on 
the act of congress and the constitution of 
the United States. Had there been no such 
remedy provided, the master could not have 
reclaimed his fugitive slave in a free state, 
nor recovered damages for his abduction. 
But the statute, in this form of action, mere- 
ly gives a remedy for a wrong done. The 
extent of the injury will measure the amount 
of damages to be recovered. And the only 
question that can arise is, whether the injury 
complained of was done to the property of 
the plaintiff. It was not done to his person 
nor to his character. If he has sustained an 
injury for which damages may be recovered, 
it must then have been in his property. 
Property is the exclusive right of possessing, 
enjoying and disposing of a thing which is 
in itself valuable. It is ownership. Now, 
the plaintiff, residing in Kentucky, owned 
the slaves named in the declaration, wha es- 
caped from his service by the wrongful acts 
of the defendant, and which subjected the 
plaintiff to certain losses and charges, for 
which a verdict for twelve hundred dollars 
in damages was given him by the jury. Is 
not this an injury to property— not prop- 
erty in Ohio, but property in Kentucky, the 
right of which is guarantied by the constitu- 
tion and act of congress. Ifiterary property 
is the exclusive right of printing, publishing 
and making profit by one's own writings. 
The property in a slave consists, under the 
laws of Kentucky, in the right of the master 
to his services; and when he Is deprived of 
this right illegally, he sustains an injury 
which the law redresses. And it is imma- 
terial whether the injury complained of be 
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done in Kentucky or Ohio. If the act be In 
violation of the law, and it shall deprive the 
master of the services of his slave, an action 
of trespass on the case is sustainable. But 
it is insisted that the part of the Ohio act of 
1824, which relates to the abatement of suits, 
does not apply to this court, as the act of 
1789 provides, that suits may be prosecuted 
where either party dies, by the representa- 
tives of the deceased, if by law the cause of 
action survive; and that this excepts the 
clause in question from the operation of the 
act of 1828. That act does except, from its 
operation, any state statute regulating the 
practice, where an act of congress has regu- 
lated the same subject The act of 1789 pro- 
vides, that' no suit shall abate, where the 
cause of action survives. The state statute 
goes further and provides, that an action of 
trespass on the case, or trespass on real or 
personal property, shall also survive. Here 
is no conflict. Both laws are consistent with 
each other, and may well stand together. At 
the time the act of 1828 was passed, the state 
act of 1824 was adopted, and may be pre- 
sumed to have been known to congress. By 
the act of 1828 congress did not intend to re- 
peal any express provisions made by them 
respecting the practice; but to facilitate the 
ti-ansaction of business in the courts of the 
Union, by adopting the pi-actice of the courts 
of the respective states, which was best 
known to the profession. We think that this 
suit is embraced by the act of 1824, and, con- 
sequently, does not abate, but may be prose- 
cuted by the executor or administrator of ei- 
ther party. The demurrer is overruled. 

[There was a motion in arrest of judgment 
made in this case before the death of Vanzandt. 
This motion was not heard until the April term, 
1851, of the circuit court; at which time the mo- 
tion was overruled, and judiirment entered upon 
the verdict. See Case No. 7,505. For a state- 
ment of the points in controversy in the trial 
of the principal case, see note to Case No. 7,501.] 
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JONES V. VANZANDT. 

[4 McLean, 604.] i 

Circuit Court, D. Ohio. Nov. Term, 1849. 

Administkatok — Survival of Action on Tort. 

An action for a penalty abates, on the death 

of the defendant. This is the common law, 

and there is no act of congress which, by the 

adoption of the state act or otherwise, causes 

such an action to survive. Nor is there any 

rule of court on the subject. 

[Cited in Pennsylvania Co. v. Davis, 4 Ind. 

App. 52, 29 N. E. 425; Davis v. State, 119 

Ind. 557, 22 N. E. 9.] 

[At law. This was an action by Wharton 
Jones against John Vanzandt for the purpose 
of recovering the statutory penalty of ?500 (1 
Stat 302) for harboring runaway slaves. De- 
fendant having died, a scire facias was issued 

1 [Keported by Hon. John McLean, Circuit 
Justice.] 



to revive the suit against his adininistrators. 
To this the defendant demurs. The case is 
now heard on the demurrer.] 

Mr. Fox, for plaintiff. 
Mr, Chase, for defendant 

OPINION OF THE COURT. In this ac- 
tion the plaintiff, a citizen of Kentucky, 
claims from the defendant i±ie penalty of five 
hundred dollars, under the act of congress of 
1793 [1 Stat 302], respecting fugitives from 
labor, on the ground that the defendant did 
harbor certain fugitives who escaped from his 
services, into the state of Ohio, The defend- 
ant pleaded not guilty, but he died before 
trial, and a scire facias was issued to revive 
the suit against his administrators. To this 
scire facias the defendant demurs, and this 
presents the question whether the suit can be 
revived. All actions which arise ex delicto, die 
with the person. Actions of trespass, trover, 
assault and battery, slander, deceit, diverting 
a water course, and many other cases where 
the declaration charges a tort done to the per- 
son or "property of the plaintiff, by the de 
ceased, and the plea of the general issue must 
be, not guilty, abate on the death of the de- 
fendant 1 Ld. Raym. 433, 434; Cowp. 375. 
If the plaintiff's goods were taken away by 
the testator, and still continue in specie in the 
hands of the executor, replevin or detinue 
will lie against the executor. W. Jones, 173, 
174. Or if they be consumed, then an action 
for money had and received, to recover the 
value. Cowp. 377. - 

This action is not founded on an injury 
done to the property of the plaintiff, but upon 
an act charged to have been done by the de- 
fendant, and which may not have resulted to 
the injury of the plaintiff, but which the law 
prohibits and punishes by a penalty of five 
hundred dollars. By the 64th section of the 
practice act of Ohio, passed March 8, 1831, it 
is provided, that no suit or action pending 
in any court except those mentioned in the 
27th section, which are actions of libel, slan- 
der, malicious prosecution, assault and bat- 
tery, action of nuisance, or against justices of 
the peace, shall abate by the death of either 
or both of the parties thereto. This section 
embraces all actions, except those specified, 
which do not include the action under consid- 
eration, consequentiy, this suit does not abate, 
if the section apply to this court. The act of 
congress of 1828 [4 Stat 278], adopting the 
state practice, being prior to this act, does not 
adopt it and it has not been adopted by a 
rule of court The act of congress of Au- 
gust 1842 [5 Stat. 499], declares that "the 
provisions of an act entitied, 'An act to regu- 
late process in the courts of the United States,* 
passed the 19th May, 1828, shall be, and they 
are hereby made applicable to such states as 
have been admitted into the Union since the 
date of said act" But, this act can only ap- 
ply to states admitted into the Union since 
1828. Unless, therefore, this suit survives un- 
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der the judiciary act of 1789 [1 Stat 73], or 
the act of Ohio of February 18th, 1824, it 
must abate. It does not survive under the 
latter act, as the suit is not founded on an in- 
jury done to the property, either Teal or per- 
sonal, of the defendant And, under the act 
of congress, it does not survive, as that act 
applies only to eases where the cause of ac- 
tion survives. The 34th section of that act 
which declares, "that the laws of the several 
states, except, etc, shaU he regarded as rules 
of decision in trials at common law, In the 
courts of the United States, in cases where 
they apply," has been held not to "apply to 
the process and practice of the courts." \7j- 
man v. Southard, 10 Wheat [23 U. S.] 1. In 
the same case it is also said, by the court 
"that the 34th section authorizes the courts of 
the United States to issue writs of execution 
as well as other writs." 

There is no practice of the court in cases 
similar to the one before us, from which a 
rule of court may be presumed. From these 
considerations, it appears that this action for a 
penalty abated on the death of the defend- 
ant and there is no statute or rule of court 
under which it may be revived in the name of 
the administrator. The demurrer to the scire 
facias is, therefore, sustained. 

pFor a statement of the main points in contro- 
versy in tliis litigation, see the note to Case No. 
7,501.] 

Case M"o. 7,505. 

JONES V. VANZANDT. 

[5 McLean, 214.] i 

Oircuit Court D. Ohio. April Term, 1851. 

PLEAniNG AT LaW— DECLARATION — DESIGNATION 

OF Place — Abandoned Counts— Action 

I'OR StATDTORT PENALTr. 

1. Where the cause of action is local, a ref- 
erence to the "district aforesaid" named in any 
preceding count is a sufficient designation of 
the place. 

2. Though a state be named, which is in law 
a district, the reference being to the "district," 
a term used in the law, the reference will be 
held to mean the district before named, and not 
the state named. 

3. If counts be abandoned, they are not for 
all purposes considered as stricken from the rec- 
ord. 

4. As matters of reference in subsequent 
counts, they are held good. 

5. Under the act of 1793 [1 Stat 302], for 
the reclamation of fugitives from labor, if the 
action be for the penalty, the acts of the of- 
fender must be alleged, contrary to the statute. 
This may not be necessary when the action is 
brought to recover damages. 

[This was an action of trespass on the 
case by Wharton Jones against John Van- 
zandt for damages for harboring runaway 
slaves. There was a verdict for plaintiff in 
the sum of $1,200. Case No. 7,501. The de- 
fendant moved for a new trial, and also in 
arrest of judgment The motion for a new 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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trial was granted at the costs of defend- 
ant Case No. 7,502. Pending this proceed- 
ing there was also an action of debt between 
the same parties for the penalty of $500, pro- 
vided by the statute for harboring runaway 
slaves. The cases were heard by the su- 
preme court upon questions duly certified, 
which were determined in favor of the plain- 
tiff. 5 How. (46 U. S.) 215. The defendant 
having died, a writ of scire facias was issued 
to revive the action of trespass on the case 
against his administrator. A demurrer to this 
writ was duly overruled. ' Case No. 7,503. 
The case is now heard upon the motion in ar- 
rest of judgment.] 

Mr. Fox, for plahitiff. 
Mr. Chase, for defendant 

OPINION OF THE COURT. This cause 
was tried in December, 1842. A verdict be- 
ing found for the plaintiff, a motion was 
made for a new trial, and also in arrest of 
judgment The motion for a new trial was 
granted, at the costs of the defendant, and 
an intimation was given that certaia counts 
in the declaration were defective, but there 
was no decision on the motion in arrest. 
[Case No. 7,502.] The case was certified to 
the supreme court, on points of division of 
opinion between the judges, which, and the 
death of the defendant, have delayed the de- 
cision of the case until this time. The deci- 
sion of the supreme court, on the points cer- 
tified, being favorable to the plaintiff, the mo- 
tion in arrest of judgment has again been 
argued. 

As before remarted, this court at the for- 
mer term, did not decide this motion, al- 
though its views were expressed in regard 
to the third and fourth counts in the declara- 
tion, which are the only ones that were not 
abandoned before the verdict was rendered. 
It was intimated by the couxt that there was 
a defect in these counts, in stating the place 
to which the fugitives escaped. The words of 
the law are: "When a person held to labor in 
any of the United States, &c., under the laws 
thereof, shall escape into any other of the 
said states," &c. And the court remarked, 
the allegation in these counts is, "that tiie 
slaves escaped from Boone county, and the 
state of Kentucky, and came to the defend- 
ant, at Hamilton county, in the state and 
district aforesaid." And they say, "What 
state and district? The grammatical refer- 
ence is, to the state and district last above 
named in the count; and the words, Hamil- 
ton county, are not a sufficient designation. 
The direct reference then, is, to the state of 
Kentucky, which, by the law, is a district; 
and in this view, there is no escape alleged 
within the statute." It is also said: "I en- 
tertain great doubts whether the reference to 
the preceding counts, as regards the escape, 
makes good the third and fourth counts. At 
least there is great uncertainty in the refer- 
ence." And in the conclusion of the opinion 
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the court said: "As a motion for a new trial 
was first in order, and as tJie third and 
fourth counts, on which the jury found their 
verdict, claim only compensation for the loss 
of the services of the slaves for six days, and 
an indemnity for the expenses to which the 
plaintiff had been subjected," &c., the new 
trial was granted at the costs of the defend- 
ants, which was not accepted by their coun- 
sel, 

A more mature consideration which I have 
since given to the case has convinced me that, 
after verdict, the counts may be sustained. 
In the caption of the declaration, the district 
of Ohio is stated; and in the first count the 
district of Ohio is again stated as the place 
of venue. In the second coxmt it is averred 
that the slaves, against the will of the plain- 
tiff, "departed and went away from the plain- 
tiff, and out of his service, at said Boone 
county, and came to the defendant at Ham- 
ilton county, in the state of Ohio, and the 
district aforesaid." And in the third count 
it is alleged that "unlawfully, wrongfully, 
and unjustly, the slaves departed and went 
away from and out of the service of the 
plaintiff at Boone county, and the state of 
Kentucky, and came to the defendant at 
Hamilton county, in the state and district 
aforesaid." In the fourth count the aver- 
ment is, that the fugitives "came to the de- 
fendant at said Hamilton county, in the dis- 
trict aforesaid." 

The first and second counts have been 
abandoned, and are consequently inoperative 
as the foundation of a recovery; yet, they 
are not, in every sense, to be considered as 
stricken from the record. A reference in 
subsequent counts to the venue as laid in 
those counts, or to fix the place where the act 
complained of was done, may be held to be 
sufficient. There is no other district than that 
of Ohio named in the caption of the declara- 
tion, or in the first and second counts, and a 
reference in the third and fourth counts to 
the state and district aforesaid, must be held 
to refer to the state and district of Ohio. 
This is not a strained construction, and is 
called for by the import of the terms used in 
the declaration, especially after verdict. 

The other defect noticed in the fourth 
count was the want of averment, that the 
offense charged in the declaration, was con- 
tmry to the statute. In considering this ob- 
jection formerly, the court said: "That it may 
not be necessary to adopt the formal conclu- 
sion, as Is held to be necessary where the ac- 
tion is brought on a penalty; but it seems to 
me that the declaration must refer to the 
statute as an essential part of the plaintiff's 
right. I have had no time to look into the 
authorities extensively on this point, but, I 
think, from analogy, and the reason of 
things, the fourth count is defective in this 
particular." When the case was before the 
supreme court on certified points, the court 
say, in regard to the sufficiency of the dec- 
laration: "No specific point, not otherwise 



I designated, has been called to our attention, 
i except that all the acts alleged in the declara- 
tion, ai-e not said to be contrary to the stat- 
ute. This last expression, they say, follows 
the concluding portion of the count, and this 
expression may be necessary in a penal ac- 
tion." This point was certified in the action 
against the defendant for the penalty, but the 
action before us is one for secreting the fugi- 
tives, by reason of which their services were 
lost to the plaintiff. The remark; of the comt 
would seem to imply that although the aver- 
ment may be necessary in a penal action, it 
is not necessai'y where the action is not for 
the penalty. In one or two cases it has since 
been held, in an action for the value of the 
fugitives, that the above averment is not nec- 
essary. Had there been no provision in the 
constitution or act of congress on the subject, 
it is clear there could be no reclamation of 
fugitives from a free state, nor damages re- 
covered for secreting them. This right, as 
has often been decided, must depend, as be- 
tween slave states and free ones, upon treaty 
stipulations, or upon some general law equal- 
ly binding upon states, as the constitution of 
the United States, or the acts of congress. 
The proviso in the act of congress, that a re- 
coveiy of the penalty should not bar an ac- 
tion by the master for damages, would seem 
to recognize such a remedy as existing at 
common law. The form of the action is 
found in the common law, but the right arises 
under the constitution and act of congress. 
As these laws are general throughout the 
Union, the court, I suppose, are bound to take 
notice of them without any special reference 
to them in the declaration. 

Upon the whole, I feel it to be my duty to 
say that the suggestions formerly made, in 
relation to the defectiveness of the fourth 
count, on further examination, are not sus- 
tained. A decision was not made, nor in- 
tended to be made, on either of the above 
counts. The intimations were hastily thi-own 
out that the defects, if consiuered important, 
might be remedied at a future stage of the 
proceeding by amendments. 

The motion in arrest is overruled, and a 
judgment entered upon the verdict 

pPor a statement of the points in controversy 
in the trial of the main case, see note to Case 
No. 7,501.] 



Case Wo. 7,506. 

JONES et ux. V. WALKER et al. 

[Brunner, Col. Cas. 25; i 2 Hayw. N. O. 291.] 

Circuit Court, D. North Carolina. 1803. 

Admiralty Court — Effect of Appeal prom — 
Depositioks — To Prove Acts of Codbt not 
ON Recokh — Decree in Admiralty — Who 
Bound by. 

1. An appeal from an inferior court of ad- 
miralty takes the cause from that court, and it 

1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 
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can no louger act in such cause; tut it still 
retains power to take care of the goods seized, 
which are the subject of the suit, and to that 
end may order a sale of such as are likely to 
perish. 

2. Where the records of an admiralty court 
appear to have been loosely and carelessly kept 
on slips of paper, depositions may be read to 
prove that an order for the sale of property was 
made in a cause. 

3. All persons are bound by a decree in ad- 
miralty on the point then in controversy. But 
those who become interested by a purchase, un- 
der orders and proceedings of a court of ad- 
miralty are not bound by a decree as to right 
of property between libelants and claimants. 

[Appeal from the district court of the Unit- 
ea States for the district of North Carolina.] 
In admiralty. 

PER CURIAM. An appeal from an in- 
ferior court of admiralty takes the cause 
from that court, and such court can no long- 
er act in it But it still retains power to 
take care of the goods seized, which are the 
subject of the suit; and to that end it may 
order a sale of such goods as are likely to 
perish. What raised the greatest doubt with 
us was the uncertainty whether the goods in 
<[uestion were sold by order of the court 
The proceedings show that after the appeal 
the now plaintifE was ordered to pay for 
salvage one third in value of the property by 
a certain day, or otherwise an order of sale 
should issue. Then it appears that the coun- 
sel for the claimant procured a postpone- 
ment of the sale till the 4th of February. It 
appears also, by a deposition of the mar- 
shal, that he sold by order of the court 
And it appears by other depositions that the 
papers of this court were kept very loosely, 
on slips of paper, which were often removed 
from the office, as applied for by individuals. 
From all these circumstances we have con- 
cluded that the evidence is in favor of the. 
order of sale. Then if the court ordered a 
sale, those who purchased under it should be 
protected; and the defendants are those per- 
sons. It was argued that aH the world are 
parties to a prize cause in the admiralty, and 
are affected by a decree in the appellate 
<;ourt This should be understood with some 
restriction. Upon the publication made of 
the suit depending, in order that all persons 
interested may come in and defend, all per- 
sons are bound by the decree pronounced 
upon the point then in controversy. But 
there is no controversy between the libel- 
ants or claimants, and those who after- 
wards became interested by a purchase, un- 
der orders and proceedings of the court in 
the cause between the libelants and claim- 
ants. Such intervening persons are not 
bound by a decree made between the libel- 
ants and claimants in the appellate court. 
The defendants are entitied to retain the 
property they have purchased, although the 
decree of the appellate court declared it to 
belong to the claimant 
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Case No. 7,507. 

JONES V. WALKER, 

[2 Paine, 688.] i 
Circuit Court, Virginia.^ 

Sequestration of Aiien Debts — Wab Leqisla- 
TioN — Payment bt Debtor to State — ^Treaties 
— ^Effect of Pkovisiok EtESTOEma Ante-Beit 
iiUM Rights. 

1. The term "validity," applied to treaties, 
admits of two descriptions, "necessary' and 
"voluntary." By "necessary validity" is meant 
that which results from the treaty's having been 
made by persons authorized by, and for pur- 
poses consistent with the constitution. By ' vol- 
untary validity" IS meant that validity which 
a treaty, become voidable by reason of violation, 
afterwards continues to retain by the silent 
volition and acquiescence of the nation. It is 
called "voluntary" because it entirely depends 
on the will of the nation, either to let it continue 
to operate, or to annul and extinguish it 

2. The principles which govern and decide tie 
necessary validity of a treaty are of a judicial 
nature; while those on which its voluntary 
validity depends are of a political nature. 

3. The power given to the judiciary to decide 
on the validity of treaties, is restricted to their 
necessary validity. 

4. As every law derives its obligation from the 
will of those who had authority to enact it; so 
every treaty derives its obligation from the will 
of those who had autiiority to conclude it 

5. When the department authorized to annul 
a voidable treaty, shall deem it most conducive 
to the national interest that it should longer 
continue to be obeyed and observed, no right 
can be incident to the judiciary to declare it 
void. 

6. It is a maxim in the interpretation of trea- 
ties, that if he who can and ought to have ex- 
plained himself clearly and plainly, has not 
done so, he cannot be allowed to introduce sub- 
sequent restrictions which he has not expressed. 

7. It is a maxim in the law of nations, that 
whatever tends to render an act null and with- 
out effect, either in the whole or in part, and, 
consequentiy, whatever introduces any change 
in the things already agreed upon, is odious 
and to be rejected. 

8. Again: everything that tends to the com- 
mon advantage in conventions, or has a tenden- 
cy to place the contracting parties on an equali- 
ty, is favorable; and in such cases it is safest 
and most consistent with equity to extend the 
signification of terms, rather than to limit them. 

9. Whatever injuries result to subjects by im- 
puting to tiiem the acts of their sovereign, run 
back through the same channel from tiiem to 
the sovereign. 

10. Every judgment therefore, against a_ sub- 
ject grounded on sudi imputation, is a judg- 
ment mediately against the sovereign or moral 
person with whom the treaty was made, and 
which moral person is composed of all the peo- 
ple or nation collectively considered. 

U. Recovery when applied to debts or de- 
mands, means recovery by process and course of 
law. 

[Cited in People v. Reis. 76 Cal. 279, 18 Pac. 
309.] 

12. The judicial acts of one nation are to be 
respected by another, and are conclusive on the 
subjects of the other, relative to all matters 
within the national jurisdiction. But in order 
to render them conclusive, it is further neces- 
sary that tiiey should be matters cognizable by 
the court, and fairly decided. 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [District and date not given.] 
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13. The claims of creditors which existed 
prior to the American Revolution, were not de- 
stroyed by the dissolution of the government, 
although the judicial means of compelling pay- 
ment in this country were for the time lost. 

14. A. debtor cannot voluntarily transfer his 
obligation to pay to a third person without the 
consent of his creditor; and whenever he does 
it, the validity of the transfer must depend on 
the event of his creditor's afterwards ratifying 
it. 

15. Where, therefore, a debtor accepted the 
offer held out by the act of Virginia, of Octo- 
ber 20, 1777, whereby it was enacted that any 
citizen of the commonwealth owing money to 
a subject of Great Britain, might pay the same 
or any part thereof into the loan-office, and take 
therefrom a certificate for the same in the 
name of the creditor, with an endorsement un- 
der the hand of the commissioner of said office, 
expressing the name of the payer, and deliver 
such certificate to the governor and council, 
which should discharge him from the debt, and 
the commonwealth did not extinguish the de- 
mand of the creditor, either by payment at the 
end of the war, or by confiscating the money 
and making its receipt a good bar to an action; 
it was held, that as the creditor had not con- 
sented that the state should be substituted in 
his place, Ms claim against the debtor was still 
valid and subsisting. 

16. Whether the legislature of Virginia had a 
right to do anything more relative to such debts 
than to prevent the payment of principal or in- 
terest during the war; and whether it had the 
right, by the law and usage of nations, to 
change the nature of the debt without the cred- 
itor's consent, and without his consent to sub- 
stitute one debtor for another, quaere. 

17. But admitting that the customary law of 
nations did permit such discharge and substi- 
tution on the part of the state, they were within 
the reach of the treaty of peace, and were lia- 
ble to be modified, impaired or totally annulled 
by it. 

18. It having been stipulated, therefore, in 
the treaty of peace, that creditors should be re- 
stored to the exercise of their rights as cred- 
itors, and that all impediments which hostile 
laws had interposed to prevent or suspend the 
recovery of their debts should be done away, 
the act of Virginia in question, and everything 
done under it, so far as they affected the cred- 
itors, were extinguished by the treaty. 

19. The right belonging to the society, or to 
the sovereign, of disposing, in cases of necessity, 
and for the public Safety, of all the wealth con- 
tained in the state, is called the "eminent do- 
main." This right is necessary to him who 
governs, and is consequently a part of the em- 
pire or sovereign power. 

Declaration— On a writing obligatory sealed 
and dated 11th ilay, 1772, to Joseph Farrell 
and William Jones for 2,9031. los. 8d. sterling. 
1st Plea. — Payment and issue thei*eon. 2d 
Plea.— That as to $7,173, equal to 2,1511. ISs. 
Od. Virginia money, part of the debt demand- 
ed, the plaintife ought not to recover, because, 
that on the 4th July, 1776, the defendant 
[Thomas Walker], became a citizen of Vir- 
ginia. That on the 4th July, 1776, the plain- 
tiffs were and continued British subjects. 
That then, and until the 3d September, 1783, 
the plaintiffs were enemies at open war, &c. 
That on the 20th October, 1777, Virginia 
passed an act, entitled "An act for sequester- 
ing British property, enabling those indebted 
to British subjects to pay off such debts, and 



directing the proceeding in suits where such 
subjects are parties;" whereby it is enacted, 
"that it shall and may be lawful for any citi- 
zen of this commonwealth, owing money to a 
subject of Great Britain, to pay the same, or 
any part thereof, from time to time as he 
shall think fit, into the said loan-office, taking 
thereout a certificate for the same in the 
name of the creditor, with an endorsement 
under the hand of the commissioner of the 
said office, expressing the name of the payer, 
and shall deliver such certificate to the gov- 
ernor and council, whose receipt shall dis- 
charge him from so much of the said debt" 
That on the day of , 177-, the de- 
fendant paid into the loan-office on account of 
the said debt, $7,173, and took out a certifi- 
cate as directed by the act, which he deliv- 
ered to the governor and council, who gave 
him a receipt as follows: "Williamsburgh, 
May 25, 1779. Received from the hands of 
the honorable Thomas Walker, a loan-office 
certificate for $7,173, being so much due from 
the said Thomas Walker, Esq., to Fan-ell 
and Jones of the kingdom of Great Britain, 
and sequestered according to the act of as- 
sembly for that purpose made. Given un- 
der my hand, date above. P. Heniy. 2,1511. 
18s. Od." Whei-efore the defendant prays 
judgment, &c., for the said 2,1511. ISs. Od., 
pai-t of the debt. 3d Plea.— That on the 4th 
July, 1776, the defendant became a citizen of 
Virginia; that the plaintiffs' were always 
Bi'itish subjects, and then, and until the 3d 
September, 1783, enemies at open war with 
Virgii^ia and the United States. Tliat Vir- 
ginia, on the 3d May, 1779, passed an act, 
entitled "An act concerning escheats and for- 
feitures from British subjects," whereby it 
was enacted, "that all property, real and per- 
sonal, within the commonwealth, belonging 
at this time to any British subject, or which 
did belong to any British subject at the time 
such escheat or forfeiture may have taken 
place, shall be deemed to be vested in the 
commonwealth, the land, slaves and other 
real estate by way of escheat, and the per- 
sonal estate by forfeiture." That on the Gth 
May, 1782, Vh-ginia passed an act, entitled 
"An act to repeal so much of a former act as 
suspends the issuing of executions upon cer- 
tain judgments, until December, 1783;" where- 
by it is enacted, "that no demand whatso- 
ever, originally due to a subject of Great 
Britain, shall be recoverable in any court in 
this commonwealth, although the same may 
be transfeiTed to a citizen of this state, or to 
any other person capable of maintaining such 
action, unless the assignment hath been, or 
may be made for a valuable consideration 
bona fide, paid before the first day of May, 
1777." That the debt demanded was com- 
prehended in the first act, and that it has not 
been transferred, &c., wherefore, &c. 4th 
Plea.— That Great Britain has violated the 
treaty of peace by not evacuating the ports, 
by supplying Indians at war with the Unit- 
ed States, &c. 5th Plea.— That the debt was 
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iinnullea by the dissolution of the former gov- 
ernment or declaration of independence, &c. 

JAY, Circuit Justice. This is certainly a 
cause of great magnitude and expectation; 
all. causes which affect many persons and 
much property, are so. It has heen ingeni- 
ously and industriously managed, and it has 
been attentively and patiently heard. The 
action is for the recovery of money due on 
bond prior to the war. The first plea is 
payment, and on that the parties are at is- 
sue. The other pleas have terminated in de- 
murrers, and the court is thereby called upon 
to decide on their legal efficiency. 

The first which I shall consider is the last 
on the record. It produces this question: 
Was the debt annulled by the dissolution of 
the government which existed when the debt 
was contracted? This plea, that the debt 
was annulled when the then existing gov- 
ernment of this country was dissolved, ap- 
pears to me to be unsupported by any prin- 
ciple recognized by the laws of nature or 
nations. It is not pretended that the debt 
was not contracted bona fide, or that the 
parties, or either of them, were under legal 
disabilities. The creditor, by the contract, 
then acquired a perfect right to demand, 
and a perfect obligation was at the same 
time imposed on the debtor to pay. By the 
dissolution of the government, the creditor 
necessarily lost the judicial means of com- 
pelling payment in this country, but the 
move dissolution of the government could not 
destroy his right to compel it whenever and 
wherever he should find such means. If the 
debt did on that event become annulled, not 
imly the creditor lost his right to demand, 
but the debtor must, consequently, have 
ceased to remain under any obligation to 
l)ay. We find, however, that the pleas speak 
a clIfEerent language, and that the acts of 
Virginia, specified in those pleas, considered 
those debts as still existing, and as proper 
objects of legislative regard and provision. 
If the debt was annulled and annihilated, 
why enable the debtor to pay into the loan- 
office sums which, according to this doc- 
trine, he was under no obligation to pay at 
all? Why give him a formal receipt to dis- 
charge him from so much of the debt as he 
should pay, when, by the prior dissolution of 
the government, he had been discharged from 
the whole of it? The subject affords room 
for more extensive investigation; and it 
would not be difficult to show that these 
rights do not originate in human institution, 
although human institutions may enforce or 
suspend their operation, or in certain cases 
declare them forfeited. 

The plea which it appears to me proper next 
to consider is, that the king of Great Britain, 
by reason of the facts specified in it, is an 
enemy of the United States, and, therefore, 
that the plaintiff, who is his subject, ought 
not to have or maintain his action afore- 
said. The question arising on this plea, is 
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whether (admitting the facts plead to be 
true) the king of Great Britain hath become 
the enemy of the United States, in that sense 
which would justify the com-t in consider- 
ing his subjects as bemg alien enemies, and, 
consequentiy, incapable of maintaining ac- 
tions in our courts. There is a wide dis- 
tinction between a power who is unfriendly 
and inimical to, and a power actually at war 
with the United States, and they with him. 
There is, also, a wide distinction between 
the existence of causes which would justify 
a war, and the existence of actual war in 
consequence of them. Whatever causes or 
reasons there may be to justify war, yet 
these causes and reasons must remain and 
be considered as mere inducements, until the 
power vested with the right to make war 
shall think proper, by declaration or deeds, 
to cause a state of war to exist. It is the 
duty of the court to know that peace be- 
tween Great. Britain and the United States 
has been concluded and published; that 
peace between them still exists; that the 
two nations regard each other in that light, 
and that the president's late proclamation 
banishes every doubt on the subject. The 
defendant having plead in bar, that pur- 
suant to an act passed by Virginia during the 
war, he had paid the debt into the loan- 
office of that state, and that the debt had 
thereby been discharged; the plaintiff replies 
the fourth article of the treaty of peace, 
which stipulates that "creditors on either 
side shall meet with no lawful impediments 
to the recovery of all bona fide debts thereto- 
fore contracted." To this the defendant re- 
joins that the king of Great Britain had, in the 
instances there specified, violated the treaty, 
and further, that the said debt having been 
discharged in pursuance of a pre-existing act 
of Virginia, was not ojie of those bona fide 
debts mentioned in the fourth article. To 
this rejoinder the plaintiff demurs. 

The first question which these pleadings 
naturally suggest is, whether this court has 
authority to take cognizance of infractions 
of the treaty by Great Britain, and by rea- 
son of them to declare the treaty to be void 
as to the United States. It is strenuously 
insisted that the court has such authority: 
(1) Because, on the distribution of the sov- 
ereignty into the three depai*tments of execu- 
tive, legislative and judicial, such authority 
became incident to the latter; (2) because, 
treaties being laws of the land, they fall 
within the jurisdiction and cognizance of the 
judiciary; (8) because the authority in ques- 
tion is given by the constitution, and is 
recognized to have been so given by the 
judicial act of congress. 

I begin with the last, for as the power of 
the judiciary might have been extended, or 
limited, according to the pleasure of thos? 
who, by the constitution, established it, it 
is proper to iaquire whether the constitu- 
tion does ext«id that power to the case now 
before us in the sense now contended for. 
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If it <aoes, it ought to tie exercised; if not, it 
ought Bot to he assumed. The constitution 
expressly declares that the judicial power 
shall extend to all cases in law and equity 
arising under treaties. It alse declares that 
treaties shall he the supreme law of the 
land. 

The twenty-sixth section of the judicial 
act [1 Stat 87] recognizes its power to de- 
termine cases where is drawn into question 
the validity of treaties. Perhaps it may 
tend to elucidate the subject if we were 
to consider "validity," applied to treaties, as 
admitting of two descriptions, viz., "neces- 
sai-y" and "voluntary." By "necessary va- 
lidity," I mean that which results from the 
treaty's having been made by persons au- 
thorized by, and for purposes consistent 
with the constitution. To this kind of va- 
lidity all such questions as these relate, viz.: 
Has the treaty been made and ratified by 
the president, by the advice and consent of 
three-fourths of the senators present? Is it 
temporary, and has it expired? Is it per- 
petual? Has it been dissolved with mutual 
agreement? Has it been annulled and de- 
clared to be void by the nation, or by those 
to whom the nation has committed that pow- 
er? Does it contain articles repugnant to the 
constitution? Are those articles void? Do 
they vitiate the whole treaty? &c., &c. By 
"voluntary validity," I mean that validity 
which a treaty, become voidable by reason 
of violations, afterwards continues to retain 
by the silent volition and acquiescence of the 
nation. I call it "voluntary," because it en- 
tirely depends on the will of the nation, 
either to let it continue to operate, or to an- 
nul and extinguish it. To this head such 
questions as these relate, viz.: Has the 
treaty been so violated as justly to become 
voidable by the injured nation-? Is it advisa- 
ble immediately to declare it void? Would 
such a measure probably produce a war? 
Would it be more prudent first to remon- 
strate and demand reparation, or to direct 
reprisals? Are we in condition for war? 
Ought we at this juncture to risk it, or shall 
we postpone that risk until we can be bet- 
ter prepared for it? Shall we at this mo- 
ment take any measures, or would it be more 
prudent to remain silent for the present, and 
let the treaty go on and continue to operate 
as if nothing had happened? &c., &c., «&c. 
On comparing the principles which govern 
and decide the necessary validity of a treaty, 
with those on which its voluntary validity 
depends, we cannot but perceive that the 
former are of a judicial, and that the latter 
are of a political nature. That diversity 
naturally leads to an opinion that the former 
are referable to the judieiaiy, and the latter 
to those departments which are charged with 
the political interests of the state. If the 
order and proper disposition of the thing 
strongly indicates this distribution, there is 
great reason to presume it was intended by 
the constitution and the judicial act; and, 
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therefore, that the power given the judiciary 
to decide on the validity of treaties, was, by 
the nature of the subject, restricted to their 
necessary validity; necessary, because while 
performed by one party it rests not on the 
volition of the other, but on that perfect ob' 
ligation which contracts authorize and not 
improperly impose on both the parties. 

The history of nations, even the most free, 
and whose governments were the most popu- 
lar, affords no examples of their having com- 
mitted the voluntary validity of treaties to 
the decision of courts of justice; and thence 
there is reason to argue, that if an idea so 
new and singular had been adopted by the 
convention, they would have pointedly and 
particularly expressed it in the constitution, 
and not have left it to be inferred from any 
enlarged sense in which the word "validity'* 
was capable of being understood; especially 
as it was natural to apprehend that the tri- 
bunals of the United States, like the tri- 
bunals of all other countries, would under- 
stand it only to mean the necessary validi- 
ty of treaties. When it is considered that 
the voluntary validity of treaties (except so 
far as may concern their voidability) is to 
be decided not by fixed and immutable rules 
and principles, but entirely by prudential 
considerations, the inexpediency of commit- 
ting its decision to two concurrent jurisdic- 
tions, that is, to the judiciary and to con- 
gress, (it being necessarily incident to the 
right of making war,) and that, too, without 
appeal to any third body, is very apparent; 
for, in cases of disagreement in opinion, the 
same treaty might be annulled by the one 
against the opinion and judgment of the 
other, and the people would be at a loss to 
determine how to act, or which opinion 
ought to prevail. That two such concurrent 
and probably clashing jurisdictions would 
unavoidably introduce many inconveniences, 
is obvious; but it is not easy to discern in 
what respect they would be useful. In 
short, it is not, in my opinion, to be pre- 
sumed that a power so pregnant with dis- 
cord, political contradiction and national in- 
consistency, could have been within the in- 
tention and meanings of the convention, 
when, by the constitution, they extended the 
power of the judiciary to all cases arising 
under treaties. 

2. That treaties being laws of the land, 
fall within the jurisdiction and cognizance 
of the judiciary. Whatever distinction there 
may be between a treaty considered as a 
great national contract, and a treaty consid- 
ered as a law of the land, yet it will not war- 
rant the conclusion that as a treaty its volun- 
tary validity may be exclusively determina- 
ble by congress, but that as a law of the land, 
the judiciary are to decide whether it be in 
force. Every law derives its obligation from 
the will of those who had authority to enact 
it. Every treaty derives its obligation from 
the will of those who had authority to con- 
clude it Neither of them can be repealed 
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or annulled but by tbe will of those who 
have authority to repeal or annul them. It 
has been shown that the judiciary are not 
authorized to annul a treaty; and it will not 
be contended that they are authorized to re- 
peal a law. So that, whether a certain in- 
strument be called a treaty or a law, it be- 
longs not to the judiciary to abrogate it. 
Indeed, the objection is doubled to those who 
consider it as having a twofold capacity of 
being both a treaty and a law. 

From this topic another argument, more 
specious and also more intricate, is drawn; 
it is this: That every engagement in a treaty 
between sovereigns, which gives reciprocal 
rights to and imposes reciprocal obligations 
on their respective subjects and citizens rela- 
tive to each other, becomes, in virtue of the 
treaty's being a law of the land, an en- 
gagement or contract between them, and 
that such contracts, standing essentially on 
the same footing with other contracts be- 
tween individuals, must be cognizable by 
the judiciary. That the mala fides (affect- 
ing the treaty) of one of the sovereigns 
is imputable to his subjects, and so be- 
comes their mala fides. That the voidabili- 
ty of the treaty resulting to the injured 
sovereign from this mala fides, also de- 
scends to his citizens, and that they thence 
acquire a right to take advantage of that 
voidability in all actions brought against 
them on that contract by the other sover- 
eign's subjects, and to plead their imputed 
mala fides in bar. That in cases so circum- 
stanced, the courts are to try the merits of 
that plea, and to consider the. matter in dif- 
ference as a matter in difference arising on 
a contract between the parties. This argu- 
ment appears to me to be not only ingenious, 
but also fallacious. The article or engage- 
ment in question is not a several contract 
between the supposed plaintiffs and defend- 
ants, but between two moral persons, of 
whom they, with every individual of their 
respective nations, are joint members, gov- 
erned as relative to the treaty not by their 
several wills, but by the sole will of the 
moral person whose members they are; as 
In the natural body, whatever rights belong 
to the hand befong to the man, and every 
injury offered to the hand is offered to the 
man. In the case supposed, the mala fides 
of the plaintiff's sovereign necessarily be- 
comes the gist of the action; for, until this 
mala fides be found to exist,' it cannot be im- 
puted, and until it be imputed, his right to 
action cannot be impeached, and, conse- 
quently, the defendant's plea cannot be sup- 
ported. Hence, it follows, that in all such 
causes the first questions to be tried and 
decided by the court are, first, whether the 
plaintiff's sovereign has been guilty of the 
mala fides averred in the plea; and if he 
has, then, secondly, whether it be of such 
a nature and degree as to give to the injured 
sovereign a right to annul the treaty; for, 
until these questions are decided in the af- 



firmative, the mala fides of one sovereign, 
and the rights resulting from it to the other, 
cannot descend and attach to their respec- 
tive subjects and citizens even by fiction of 
law. A charge of mala fides is odious, and 
ought not to be judicially inquired into and 
decided in the absence of the party charged. 
Sovereign nations acknowledge no common 
tribunal on earth; their bona fides or their 
mala fides are questions not to be litigated 
in courts of justice. "We are not warranted 
to say that only the mala fides of the plain- 
tiff, and the consequent rights of the defend- 
ant, derived by imputation from their re- 
spective sovereigns, are in question; and, 
therefore, that the sovereigns remain for- 
eigners both to the question and the deci- 
sion. The fact is otherwise. The contracts 
of sovereigns or nations are made for the 
benefit of all the subjects or people; _ and, 
therefore, every sovereign or nation is in- 
terested in every act which necessarily lim- 
its, impairs or destroys that benefit. Can 
American citizens be divested of rights ac- 
cruing to them by treaty, and the American 
sovereignty remain untouched? Whatever 
injuries result to subjects by imputing to 
them the acts of their sovereign, run back 
through the same channel from them to the 
sovereign. He is bound to protect them, 
and consider all injuries done to them by 
such imputation as done to himself; that is, 
as done to the whole nation. Every judg- 
ment, therefore, against a subject, grounded 
on such imputation, is a judgment mediately 
against the sovereign or moral person with 
whom the treaty was made, and which mor- 
al person is composed of all the people or 
nation collectively considered. It is true, 
as has been alleged, that the judicial acts of 
one nation are to be respected by another, 
and are conclusive on the subjects of the 
other, relative to all matters within the nat- 
ural jurisdiction; but in order to render 
them conclusive, it is further necessary that 
they should be matters cognizable by the 
court and fairly decided. 

3. That on the distribution of the sover- 
eignty into the three departments, of execu- 
tive, legislative and judicial, the authority in 
question became incidental to the latter. No 
right can be incident to one department which 
necessarily goes to the suspension of a right 
incident to another, or to control, suspend or 
defeat its operation. If this principle be just, 
it follows that, where the department author- 
ized to annul a voidable treaty shall deem it 
most conducive to the national interest that it 
should longer continue to be obeyed and ob- 
served, no right can be incident to the judi- 
ciary to declare it void in a single instance. 
There is a tide in human affairs which states- 
men are to watch and profit by for the good 
of the nation, but which they should never be 
compellable, by the interference of any tri- 
bunal, to stem. The obstacles interposed by 
the before-mentioned pleas being removed, 
the fourth article of the definitive treaty of 
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peace comes into yiew; and the great ques- 
tion which remains to be decided is, whether 
the defendant's pleas to bar the plaintiff from 
the benefit of it are sufficient? The first of 
these pleas is, that the debt was discharged 
by the plaintiffs having paid the amount of 
It into the loan-office of Virginia, pursuant to 
an act of that commonwealth, passed the 26th 
October, 1777. entitled "An act for sequester- 
mg British propei-ty, enabling those indebted 
to British subjects to pay off such debts, and 
directing the proceedings in suits where such 
subjects are parties;" whereby it is enacted, 
"that it shall and may be lawful for any citi- 
zen of this commonwealth owing money to a 
subject of Great Britain, to pay the same, or 
any part thereof, from time to time, as he 
shall thint fit, into the said loan-office, taking 
thereout a certificate for the same in the name 
of the creditor, with an endorsement under 
the hand of the commissioners of the said 
office, expressing the name of the payer; and 
shall deliver such certificate to the governor 
and council, whose receipt shall dischai-ge 
him from so much of the said debt" The 
plea then proceeds to aver such payment and 
receipt The second of these pleas is ground- 
ed on another act of Virginia, passed the 3d 
May, 1793, entitled "An act concerning es- 
cheats and forfeitures from British subjects." 
The f om-th section of this act contains the fol- 
lowing words : "But this aci shall not extend 
to debts due from British subjects and pay- 
able into the loan-office, according to the act 
of assembly for sequestering British proper- 
ty." This act, therefore, has no relation to 
the matter in controvei-sy, and must have 
been inadvertently pleaded. The third of 
these pleas is grounded on an act of Virginia 
passed the 6th of May, 1782, entitled "An act 
to repeal so much of a former act as suspends 
the issuing of executions upon certain judg- 
ments until December, 1783," whereby it is 
enacted, "that no demands whatsoever, orig- 
inally due to a subject of Great Britain, shjUl 
be recoverable in any court of this common- 
wealth, although the same may be transf ei-red 
to a citizen of this state, or to any other per- 
son capable of maintaining such action, un- 
less the assignment hath been or may be made 
for a valuable consideration, bona fide paid 
before the first day of May, 1777." The de- 
fendant avers that these acts are unrepealed 
and in full force and virtue, and that the debt 
m the declaration mentioned is a demand orig- 
inally due to a subject of Great Britain, and 
not ti-ansferred to any person whatsoever. 

I shall first consider the Jhird, or last of 
these pleas. It is a well-known principle that 
an alien enemy cannot maintain an action in 
our courts; and it is not easj to presume that 
the design of the act was to declare or ordain 
that to be law which was evidently and unde- 
niably law before. It would be odious to 
presume that the design of the act was to 
prohibit and disqualify British subjects to 
bring and maintain actions in the courts of 
Virginia, even after paace should be restored. 



[13 Fed. Cas. page 1064] 



and these subjects had ceased to be alien ene- 
mies. It would be odious, because such a 
prohibition and exclusion would have been 
contrary to the laws and practice of civilized 
nations, and would have been carrymg the 
enmities of war into the bosom of peace. Nei- 
ther- of these constnictions, thei-efore, is to be 
adopted in case one more consonant to rea- 
son and the usage of nations can be found 
There is a very obvious one; it is this: In 
Virginia, assignees may bring actions in their 
own names. To prevent the payment of 
money to enemies during a war was just and 
expedient and prudence directed that alien 
enemies should be prevented from recovei'ing 
then: debts by means of fraudulent assign- 
ments. It was wise, therefore, in Virginia, 
to provide that no debt due to an enemy 
should be recoverable, in virtue of an assign- 
ment from him to a citizen, unless the consid- 
eration had really been paid before the time 
specified in the act. If this construction of 
the act be just, then it follows that it left 
British subjects precisely under the same, and 
no other disabilities, than the laws of war 
and nations had already placed them— the ob- 
ject of the act bemg only to provide agamst 
the evils of fraudulent and collusive assign- 
ments. This is the only act pleaded which 
has any relation, either direct or consequen- 
tial, to those British debts which have not 
been paid into the loan-office. It makes no 
alteration either in the rights of the creditor 
or the obligation of the debtor, and therefore 
m my opinion, the creditor, on the return of 
peace, had good rtght to bring and maintain 
his action foi- the recoveiy of his debt even 
If the fourth article of the treaty had been 
omitted. Before the war, the creditor had a 
perfect right to payment and the debtor was 
under a perfect obligation to pay. The right 
of the one, and the obligation of the other 
were suspended by the war and during the 
war; but when the .war ceased, that suspen- 
sion ceased with it the peace replacing both 
the parties in their pristine situation relative 
to each other. Much time, learning and in- 
dustry have been employed in endeavoring to 
prove that debts due to an enemy were res 
hostiles, and liable to confiscation. Many 
questions incident to that docti-ine have been 
ably and eloquently discussed, and many 
authorities have been adduced and applied; 
and yet it does not appear, from any of the 
acts of Virginia, that are pleaded, nor, to my 
knowledge, from any which are not pleaded 
that Virginia ever did, either expressly or im- 
pliedly, confiscate a single British debt. I 
am constrained, therefore, to regard these dis- 
cussions as having been foreign to the subject 
The only plea which remains to be consid- 
ered is the one which respects those debts 
which have been paid into the loan-office, pur- 
suant to the act of Octobei-, 1777. The whole 
force of this plea depends, in my opinion, on 
the operation which the receipt or discharge 
pleaded may be found entitled to. But it 
may be proper previously to inquire, whether 
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the right of the plaintiff, as well as the obli- 
gation of the defendant, is affected by the 
act? If the debt justly could be, and really 
was, confiscated by the act, there is no doubt 
but that the plaintiff's right became extin- 
guished; but neither the word confiscate, nor 
any words tantamount to it as applied to 
debts, are to be found in it— nor is it a clear 
point that debts were even sequestered by 
the act If they had been, the plaintiff's right 
to the money, unless barred by the subsequent 
treaty of peace, would have been perfect aft- 
er the war. 

Let us carefully examine this act. A pre- 
amble cannot annul enacting clauses; but 
when it evinces the intention of the legis- 
lature and the design of the act, it enables 
us, in cases of two constructions, to adopt 
the one most consonant to their mtention and 
design. The preamble is in these words, viz.: 
"Whereas, divers persons, subjects of Great 
Britain, had, during our connection with that 
kingdom, acquired estates real and person- 
al within this commonwealth, and had also 
become entitled to debts to a considerable 
amount, and some of them had commenced 
suits for the recovery of such debts before the 
present troubles had interrupted the adminis- 
tration of justice— which suits were, at that 
time, depending undetermined; and such es- 
tates being acquired, and debts incurred, un- 
der the sanction of the laws, and of the con- 
nection then subsisting— and it not being 
known that their sovereign hath as yet set the 
example of confiscating debts and estates xm- 
der the like circumstances, the public faith 
and the law and usages of nations require 
that they should not be confiscated on our 
pait; but the safety of the United States de- 
mands, and the same law and usages of na- 
tions will justify, that we should not strength- 
en the hands of our enemies during the con- 
tinuance of the present war, by remitting to 
them the profits or proceeds of such estates, 
or the interest or principal of such debts." 
From this preamble, it is plain and manifest, 
that the legislature were so far from enter- 
taining or adopting the idea of confiscation, 
that they do, in express terms, reject it as be- 
ing contrary to the public faith and to the 
law and usages of nations. Of sequestration, 
the preamble says nothing; but from the ti- 
tle, it would seem as if it were intended. It 
is in these words: "An act for sequestering 
British propeitr, enablmg those indebted to 
British subjects to pay off such debts, and di- 
recting the proceedings in suits where such 
subjects are parties." The words "sequester- 
ing British property" lead to an opinion that 
debts, being comprehended within the com- 
mon acceptation of the word property, were 
intended to be sequestered; but this opinion 
is far from being confirmed by the enacting 
clauses. The first of them enacts: "That 
the lands, slaves, stocks and implements there- 
unto belonging, within this commonwealth, 
togetlier with the crops now on hand, or here- 
after to accrue, and all other estate of what- 
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ever nature, not herein otherwise provided for, 
of the property of any British subjects, shall 
be sequestered into the hands of commission- 
ers." This is a complete and general seques- 
tration of all British property not therein 
otherwise provided for. It seems, then, that 
there was some kind of British property re- 
specting which the legislatm-e deemed it prop- 
er to make other provision. Other than what? 
The obvious answer is— other than sequestra- 
tion. 

The next enacting clause informs us what 
that kind of property was which was to be 
otherwise provided for by the act. It enacts: 
"That it shaU and may be lawful for any 
citizen of this commonwealth, owing money 
to a subject of Great Britain, to pay the same 
or any part thereof, from time to time, as he 
shaU think fit, into the loan-office, taking 
thereout a certificate for the same in the 
name of the creditor, with an endorsement un- 
der the hand of the commissioner of the said 
office, expressing the name of the payer, and 
shall deliver such certificate to the governor 
and council, whose receipt shall discharge him 
from so much of the said debt" Thus we see- 
that the legislature were pleased to separate 
British debts from that general sequestration 
in which they involved all other British prop- 
erty. There must have been some good rea- 
son for this discrimination. The act does not 
inform us what it was, but the nature of the 
subject points to the following: Had debts 
been sequestered, it would have been neces- 
sary to make it the duty of debtors to pay, 
and to have appointed and authorized commis- 
sioners to demand and collect them. Such a 
measure in the then situation of public affairs, 
would not have been advisable; it would have 
alarmed the debtors, whose numbers were not 
inconsiderable, and it would have been partic- 
ularly disgusting to those among them who 
might not find it convenient to pay, or who 
might then have imbibed an opinion that 
the dissolution of the government dissolved 
all pre-existing debts. The legislature were 
apprised that these creditors, being alien ene- 
mies, could not recover these debts at law, 
and that there was no danger of the enemy's 
hands being strengthened by payments ob- 
tained in that way. It was, nevertheless, de- 
sirable that as much of this money as could 
be collected with the consent of the debtors, 
should be paid to the government, to the end 
that the hands of the" government might 
thereby be strengthened. 

These and shnilar considerations probably 
induced the legislature to leave every debtor 
at liberty to pay as much or as little of his 
debt into the loan-office as he might from 
time to time think fit It is at least doubtful 
whether the measure taken by this clause of 
the act, can, with propriety, be called seques- 
tration: (1) Because the word "sequester" or 
"sequestration" is not used to operate it; (2) 
Because it does not extend to all debts under 
similar circumstances, but only to such as the 
debtor might think fit to pay; (3) Because it 
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permits a debt to be divided into as many 
parts as the debtor pleases, and at his pleas- 
ure attaches sequestration to one part, leaving 
the other parts free. But by Tyhatever name 
this procedure may be called, its influence on 
the question before us is the only important 
object of inquiry. Here it may be proper 
to observe, that the debtor was perfectly at 
liberty to pay or not to pay, and to pay only 
as much, and at such times, as he might think 
fit I take it for granted that a debtor can- 
not voluntarily transfer his obligation to pay 
to a third person, without the consent of his 
creditor; and that whenever he does it, the 
validity of that transfer must depend on the 
event of his creditor's afterwards ratifying it 
When the debtor, in the present instance, vol- 
untarily accepted the ofCers held out hy the 
act, and withjout actual or legal consti-aint 
paid his debt to the state, agreeable to those 
oifers and terms, he saw and yet exposed 
himself to the risk of the state's estinguish- 
ing the right and demand of the creditor 
either by payment at the end of the war, or 
by confiscating the money and making their 
receipt a good bar to an action, and also to 
the further risk of the provisions which the 
ti-eaty of peace might make on the subject 
But the state has not confiscated the money, 
nor have they paid it to the creditor. The 
creditor hath not released the debtor, nor 
hath he consented that the state shall be sub- 
stituted in his place. Here three great ques- 
tions arise: (1) Whether such discharge and 
substitution are valid by the laws of nations? 
(2) If not, whether they could be annulled by 
treaty? (3) If they could, then whether the 
treaty of peace does annul them? 

1. Whether such discharge and substitution 
are valid by the laws of nations? This is a 
question on which I regret not having more 
time to investigate and reflect uppn. If I was 
certain that the ideas which the legislature 
of Virginia appear to have entertained on this 
subject were accurate, I should have fewer 
doubts. They acknowledge, in the preamble 
of the act we have been considering, that 
these debts have been incurred under the 
sanction of the laws, and the connection be- 
fore subsisting between the two countries. 
They acknowledge that Britain had not, to 
their knowledge, confiscated debts under the 
like circumstances, and that the public faith, 
and the laws and usages of nations, required 
that they should not be confiscated on their 
part. It is to be remarked, that Virginia 
hereby recognized the customary law of na- 
tions, and the respect due to it. They pro- 
ceed to assert that they were justified by the 
same law and "usages of nations in not 
strengthening the hand of their enemies, dur- 
ing the war, by remitting to them the interest 
or principal of sqch debts. From these decla- 
rations, it appears that all which the legisla- 
ture conceived they were authorized lij the 
law and usages of nations relative to these 
debts, was to prevent the payment of the in- 
terest or the principal during the war, lest 



the hands of their enemies should thereby be 
strengthened. If their power over such debts 
rightfully extended only to the prevention of 
such payments and remittances, then it will 
follow that they had no right, by the law and 
usages of nations, to change the nature of the 
debt, without the creditor's consent nor with- 
out his consent to substitute one debtor for 
another. Their mere legislative powers could 
not operate such alterations in contracts so 
circumstanced; for, however extensively their 
constitution had authorized them to legislate 
for and over their own citizens, it could not 
give them authority to legislate for and over 
the subject of foreign powers residing out of 
their jurisdiction in foreign parts. 

2. But supposing that the customary law of 
nations does permit and validate such dis- 
charge and substitution, or, as has been con- 
tended, that the customary law of nations had 
not been adopted by or did not extend over 
Virginia and the other United States, we are 
next to inquire: Whether they could be an- 
nulled by treaty? Here a wide field for in- 
vestigation opens to our view, too wide to be- 
minutely e:^lored in the little time allowed 
me on this occasion. To me it appears to be 
a rule, that a treaty is competent to evei*y 
stipulation which the interest of the conti-aet- 
ing nations may indicate. A nation is a mor- 
al person composed of all the citizens compre- 
hended in it Their sovereign, duly author- 
ized to treat with another nation, speaks their 
conjoint voice, pledges their conjoint faith, 
and makes their conjoint promises. It is 
questioned, whether a nation has a right, by 
a treaty of peace, to impair or destroy the pri- 
vate rights of citizens. No principle is better 
established, nor more generally acknowledg- 
ed, than that the right of eminent domain is 
inseparably attached to national empire and 
sovereignty', and that it accompanies the right 
of making peace, whether that right be vested 
in one or in many hands. "Everything," says- 
Vattel, "in the political society ought to tend 
to the good of the community; and if even 
the citizens' person is subject to this rule, 
their fortunes cannot be excepted." "The 
right belonging to the society, or to the sover- 
eign, of disposing in cases of necessity, and 
for the public safety, of all the wealth con- 
tained in the state, is called the 'eminent do- 
main.' It is evident that this right is neces- 
sary to him who governs, and is, consequent- 
ly, a part of the empire or sovereign power." 
"If a nation disposes of the public property^ 
in virtue of his eminent domain, the aliena- 
tion is valid." "When he disposes hi like 
manner, in cases of necessity, of the posses- 
sions of a community or an individual, the 
alienation will be valid; but justice demands 
that this community or this individual be rec- 
ompensed. It is necessary that nations should 
treat and transact their affairs with validity, 
without which they could have no method of 
terminating them, and of placing themselves 
in a state of tranquility. Whence it follows, 
that when a nation has ceded any part of its- 



[13 Fed. Cas. page 1067] 

property to another, the cession ought to tie 
valid and irrevocable. The necessity of mak- 
ing a peace authorizes the sovereign to dis- 
pose of things even belonging to private per- 
sons, and the eminent domain gives him this 
right But these cessions being made for the 
common advantage, the state is to indemnify 
the citizens who are sufferers by them. The 
domain of a nation extends to everything it 
possesses: the goods even of individuals in 
their totality, ought to be considered as the 
goods of the nation, in regard to other states; 
in short, it cannot be otha*wise, since nations 
act and treat together in a body, in their qual- 
ity of political societies, and as so many mor- 
al persons— all -those who form a nation being 
considered by foreign states as making one 
whole, one single person. Its domestic regu- 
lations make no change in its right with re- 
spect to strangers." ""When a field or house 
or garden, belonging to a private person, is 
made use of for building the rampart of a 
town or some other piece of fortification, when 
his standing corn or his store-houses are de- 
stroyed to prevent their bemg of use to the 
enemy, such damages are to be made good to 
the owner, who should bear only his quota. 
It is very evident, from the very act of civil 
or political association, that each citizen sub- 
jects himself to the authority of the entire 
body in everything that relates to the com- 
mon welfare. The authority of all over each 
member, therefore, essentially belongs to the 
body politic of the state; but the exercise of 
it may be placed in different hands, as the so- 
ciety shall ordain." It would be useless to 
multiply authorities on a point so clear. These 
which have been adduced abundantly prove 
the authority and right of the nation to dis- 
pose of the goods and property of hidividual 
citizens whenever the safety and welfare of 
tlie state shall render it necessary; of this ne- 
cessity the nation only, or the sovereign, are to 
judge; in such cases, the sufferUig individual 
is to be recompensed. I shaU conclude my 
observations on this head with one made by 
' an eminent writer. He compares a nation in- 
volved in war to a vessel in a storm, and 
justly remarks that in such cases it is better 
to cast goods and merchandise overboard than 
men. These rights belong to the nation, and, 
in my opinion, the exercise of them touching 
peace was clearly vested by the articles of 
confederation in the congress by whose au- 
thority the treaty 'of peace with Great Brit- 
ain, was concluded, and by whom it was rati- 
fied. The present national constitution recog- 
nizes that treaty among others. No objec- 
tion, to my knowledge, hath ever been made 
in the councils of America to what I call its 
necessary validity; nor, in my opinion, is 
there the most distint reason for drawing it 
into question. From what has been said, it 
necessarily follows that the discharge and 
substitution in question were within the reach 
of a treaty, and were liable to be modified, im- 
paired or totally annulled by it. 
3. "We are now arrived at the last question 
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which remains to be decided, viz.: Whether 
this discharge and substitution is annulled by 
the definitive treaty of peace? The fourth 
article of that treaty is in these words, viz.: 
"It is agreed that creditors on either side 
shall meet with no lawful impediments to the 
recovery of the full value in sterling money 
of all bona fide debts heretofore contracted." 
Suppose such a man as Mr. Locke could be 
raised from the dead, and, without knowing 
anything of or concerning the treaty, this ar- 
ticle was given him to decide, from the tenor 
of it, whether any creditors on either side, 
whether any lawful impediments, and wheth- 
er any bona fide debts theretofore contracted, 
were excepted by any hnplication or construc- 
tion growing out of and warranted by the 
terms in which the article is expressed, I think 
he would decide that there were none. To 
me the article appears to.be plain, explicit 
and unequivocal; and that its true intent and 
meaning is so prominent and clear, as to re- 
quire no rules of intei-pretation to discover or 
elucidate what the true intent and meaning 
of it is. Vattel lays it down as a maxim, 
"that it is not permitted to interpret what has 
no need of interpretation. When an act is 
conceived in clear and precise terms, when 
the sense is manifest, and leads to nothing 
absurd, there can be no reason to refuse the 
sense which this treaty naturally presents. 
To go elsewhere in search of conjectures in or- 
der to restrain or extinguish it, is to endeav- 
or to elude it If this dangerous method be 
once admitted, there wHl be no act which it 
wUl not render useless. Let the brightest 
light shine on every part of the piece; let it 
be expressed la terms the most clear and de- 
terminate; all this will be of no use, if it be 
allowed to searcb for foreign reasons in order 
to maintain what cannot be found in the 
sense it naturally presents." 

Here it becomes necessary to inquire: (1) 
Whether the plaintiff is a creditor on either 
side? (2) Whether the payment uito the loan- 
office, and the receipt and discharge thereup- 
on given by Virginia to the debtor, is a law- 
ful impediment? (3) Whether the debt sued 
for -was a bona fide debt theretofore con- 
tracted? If these three _ questions are an- 
swered in the affirmative," the plaintiff ought 
to recover; if either of them Is answered in 
the negative, judgment ought to be on this 
plea for the defendant 

1. Is the plalatiff a creditor on either side? 
It stands confessed by the record that he was 
a British creditor prior to the date of the re- 
ceipt and discharges, the present validity of 
which is now In question. It is admitted that 
he has not received the amount of his debt, 
either from the debtor or from the state, and, 
therefore, beuig a British subject, to whom 
money is due from an American citizen or cit- 
izens, he is, in that sense, a creditor within 
the fourth article. There being no evidence 
that this money so due to him has been either 
released by him, or confiscated or forfeited 
' by law, his right to demand and receive it 
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still remains perfect; so tliat he stands before 
the court and the treaty as a creditor entitled 
to the money due to him. It is objected that 
his debtor being discharged by act of Vir- 
ginia, he had, before the treaty, ceased to be 
a creditor quoad that debtor. Suppose it so, 
yet he remained a creditor (^uoad the debt in 
the hands of the debtor's substitute, and, 
therefore, may, \vith propriety, be deemed 
xind called a British creditor. It appears tihat 
Virginia so considered him, and, in her acts, 
called him a creditor, and that both before 
.and after the treaty of peace. In the fourth 
section of the act last before mentioned, they 
direct the governor and council to make such 
allowances as they shall think reasonable out 
of the said profits and interest arising on 
money so paid into the loan-office, to the 
wives and children of such proprietors or 
x;reditors; nor could they consider him in any 
other light while their ovm. certificate remain- 
fid uncanceled. This certificate certifies that 
the defendant had paid into the loan-office a 
certain number of dollars, to be applied to his 
credit, in account with the plaintiff. There 
can be no credit where there is no creditor. 
In the second section of an act of Virginia, 
passed the 3d January, 1788, entitled "An 
act concerning moneys paid into the public 
Joan-office in payment of British debts," are 
these words, "And whereas it belongs not to 
the legislature to decide particular questions 
of which the judiciary have cognizance, and 
it is, therefore, unfit for them to determine 
whether the payment so made into the loan- 
office as aforesaid be good or void between 
the creditor and debtor." Here, then, the leg- 
islature of Virginia recognizes the plaintiff in 
the capacity of creditor, and the defendant 
in that of debtor, although, with gi-eat delica- 
cy, they fo]-bear touching the question in dif- 
ference between them. For these various 
reasons, I am of opinion that the plaintiff is 
one of the creditors mentioned in and tutend- 
ed hj the fourth article of the treaty. 

2. The next question is whether the receipt 
and discharge given by Virginia is a lawful 
impediment to the plaintiff's recovery? If it 
is not, I cannot conceive why it was pleaded 
as a bar; and if it is, I cannot see how it can 
consist with the treaty to let it stand as a bar- 
rier to the defendant against the plaintiff's 
recovery. But payment to the plaintiff is a 
lawful impediment to his recovery; and can 
it be supposed that the treaty meant to au- 
thorize a creditor to obtain a double payment? 
There is no doubt that such a construction 
cannot be admitted, and for the very reason 
which one of the defendant's counsel assign- 
ed, because such a construction would be in- 
consistent with common sense and common 
justice. But that is no reason why a con- 
sti-uction consistent with both should not pre- 
vail, and that construction, in my opinion, is 
this, viz.: The lawful impediments mentioned 
are those which, on either side, had grown out 
of the war, and been caused by the hostile 
laws of either nation. The object of the 
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treaty was peace, and to cause all hostilities, 
both military and civil, to cease. In pursu- 
ance of this object, it was stipulated that 
creditors should (as I understand the article) 
be restored to the free exercise of their rights 
as creditors, and that all impediments which 
hostile laws had interposed to prevent or sus- 
pend the recovery of their debts, should be 
done away. It appears to me that the act of 
Virginia, and everything done imder it, the 
payment into the loan-office, the certificate 
taken out in the creditor's name, and the re- 
ceipt and discharge given to the creditor, all 
grew out of the war; and so far as they af- 
fected the creditors, were, by this article, ex- 
tinguished with it If the lawful impedi- 
ments created during the war by these pay- 
ments into the loan-office, receipts and dis- 
charges, ought to be excepted, why was not 
that exception insisted on when the treaty 
was forming, and expressly mentioned and 
reserved in the article? We see, however, 
that the words are as general as they can be, 
and comprehend all lawful impediments. 

This remark is confirmed by the second, 
third and fourth general maxims on the sub- 
ject of the interpretation of treaties, viz.: (2) 
"If he who can and ought to have explained 
himseff clearly and plainly, has not done it, it 
is the worse for him: he cannot be allowed to 
introduce subsequent restrictions which he 
has not expressed. The equity of this rule is 
extremely visible, and its necessity is not less 
evident. There can be no secure conventions, 
no firm and solid concession, if they may be 
rendered vain by subsequent, limitations 
which ought to have been mentioned in the 
price, if they were included in the intentions 
of the contracting powers." (3) The third 
general maxim is, "that neither the one nor 
the other of the interested or conti-acting pow- 
ers has a right to Interpret the act or treaty at 
his pleasure. If I am allowed to explain my 
promises (to you) as I please, I may render 
them vain and illusive by giving them a sense 
quite different from that in which they were 
presented to you, and in which you must have 
taken them in accepting them." Which is 
most natural to suppose, that Great Britain 
understood this article as comprehending all 
lawful impediments, or as excluding a cer- 
tam class of them? (4) The fourth maxim is, 
"On every occasion when a person has and 
ought to have shown his intention, we take 
for true against him what he has sufficiently 
declared." Can it be said that the United 
States could not have shown their intention 
to reserve and except these payments into 
the treasury, or that they ought not to have 
done it had they so intended, or that they 
have not sufficiently, in the fourth article, de- 
clared their intention to comprehend all law- 
ful impediments? "This is an incontestable 
principle applied to treaties; for if they are 
not a vain play of words, the 'contracting par- 
ties ought to express themselves in them with 
truth and according to then- real intentions. 
If the intention sufficiently declared was not 
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taken for the true intention of bim Tvho 
speaks and Dinds himself, it would be of no 
use to conti-act and form treaties." From the 
fourth artide it appears evident that the 
debts due on either side had become a sub- 
ject of negotiation; this is the only article in 
the treaty which respects them. The next 
clause, which is called the recommendatory 
clause, relates only to confiscated property; 
so that if the class of debts now in question 
(I mean those paid into the loan-office) shall, 
by construction, be deemed excluded from 
the fourth article, they will remain entirely un- 
provided for by the treaty; although it was 
exceedingly important to British creditors af- 
fected by iliose payments, that they should 
not have thus been passed over in silence. 
This silence respecting these debts cannot be 
accounted for otherwise than by supposing 
that both parties considered them as included 
within the terms of this article. But this 
article, according to the construction contend- 
ed for, would, as to them, be rendered null 
and without effect; and yet it is a maxim 
in the law of nations, that "whatever tends 
to render an act null, and without effect, ei- 
ther in the whole or in part, and, consequent- 
ly, whatever introduces any change in the 
things already agreed upon, is odious," and 
to be rejected. Again: "Everythhig .that 
tends to the common advantage in conven- 
tions, or has a tendency to place the contract- 
ing powers on an equality, is favorable; and 
in such cases it is safest and most consistent 
with equity to extend the signification of the 
terms, than to limit them." These maxims 
apply strongly to the law before us. 
• The fourth article is perfectiy reciprocal 
and equal. No advantage is given to the one 
party which is not also given to the other. 
What right can we have to interpret the arti- 
cle to mean, that although no American cred- 
itors shall meet with lawful impediments, yet 
that some British creditors shall meet with 
lawful impediments? An interpretation so 
violent, so unauthorized by language of the 
treaty, and so destructive of the equality 
which characterizes it appears to me to be ut- 
terly hiadmissible. That the creditor win 
meet with no lawful impediments in apply- 
ing to tihe commonwealth for the money, is 
ti'ue; but that construction cannot consist 
with the treaty, which contemplates lawful 
impediments to recovery, and not to petitions 
or such like applications. "Recovery" is a 
word well understood; and when applied to 
debts or demands, means recovery by process 
and course of law. At that time states were 
not liable to actions, nor could it then have 
been foreseen or conjectured that they would 
be in future. In short, I am, for my part, well 
persuaded that the receipt and discharge 
pleaded, is one of the lawful impediments 
mentioned hi the treaty, and, therefore, that 
it ought not to stand in the way of the plain- 
tiff's recovery. Let the state repay the mon- 
ey to tiie defendant, and neither the state nor 
the parties will have reason to complain of 



the ti:eaty, nor of injustice. We confiscated 
British property to an immense amount, and, 
under the recommendatory article, still keep- 
it tfnder the fourtU article, all American 
creditors are secured, and it is but fan: tiiat 
all British creditors should be so Ukewise, 
Britain neither sequestered nor confiscated 
any of our property; she interposed no law- 
ful impediments to the recovery of our debts. 
Equality in treaties is favored by the law of 
nations, and every of its maxims applicable 
to the case, ought to confine us to the reciproc- 
ity and equality which marks this article. 

3. The only question which remains to be 
decided is whether the debt sued for was a 
bona fide debt theretofore contracted. . It 
stands admitted by the record that the debt 
was theretofore contracted. Nothing appears 
to induce a doubt of its havmg been bona 
fide contracted. It is not pretended that it 
hath ever been paid to the creditor, or re- 
leased or forfeited by him. It is, therefore, 
a debt bona fide due as well as bona fide 
contracted. The payment to the state was 
no payment to him; admit that he thereby 
lost his right to demand it of the debtor in the 
courts of Virginia, until after the peace, yet 
the treaty, as I understand it^ restored him 
the exercise of that right by removing the 
lawful impediments which the law of that 
state, and the acts done under it, had dur- 
ing the war created. 
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Circuit Court, District of Columbia. Sept., 

1855. 
Patents— Intehfeke:joes— Jurisdiction or Cost- 

MISSIONER AND JUDGE— PliOOESS PaTESTS— IN- 
VENTION — Admissibility of Evidence. 
[1. Under Act 1836, §§ 6-S (5 Stat. 119,, 120), 
the jurisdiction of the commissioner in inter- 
ference cases is not restricted to the mere 
question of priority, but extends to the consid- 
eration of the patentability of the invention. 
And on appeal from his decision, under Act 
1839, § 11 (5 Stat. 334), the district Dudge has 
a like jurisdiction.J 

[2. In respect to a process patent, pa,tentable 
novelty and utility require that the result pro- 
duced shall be an "improvement in the trade, 
in the commercial sense, meaning an advantage 
to the public either by the manufacture of a 
new article, a better article, or a cheaper ar- 
ticle than was produced by the old method.J 

[3. In an interference proceeding, a caveat 
filed by one of the parties is admissible m evi- 
dence, so far as it describes the machinery then 
constructed, as being a declaration of his in- 
vention, and forming part of the res gestae.] 

[4. Letters and memoranda of a witness who 
was engaged in experiments according to sug- 
gestions by the inventor, describing appliances, 
processes, and results, are not admissible as evi- 
dence per se, but only for the purpose of re- 
freshing the witness' recollection.] 

[This was an appeal by Samuel T. Jones 
from an adverse decision of the commissioner 
of patents in an interference proceeding be- 
tween the appellant and Samuel Wetherill.] 



JONES (Case No. 7,508) 

John Ii. Hayes, for appellant 

MOESBLL, Cireuit Judge. The subject of 
this case was brought before me on a former 
occasion (Burrows v. Wetherill [Case No. 2,- 
208]) when JohnE. Burrows was also a party; 
and the issue then was as to the right of in- 
vention of an improrement of the furnace 
hj perforated grate-bars. On that appeal it 
was decided as between the two parties, Bur- 
rows and Wetherill, that Burrows must be 
considered, the prior inventor of the improved 
perforated grate-bars in the furnace for the 
manufacture of the white oxide of zinc, as 
particularly described in his specification, I 
decided no point on the subject as between 
Burrows and Jones, there being no appeal as 
between them. I have had no sufficient rea- 
son since to be dissatisfied with the opinion. 
Subsequently, on the 2d of October, 1834, an 
interference was declared between the ap- 
pellant Jones and the appellee Wetherill in 
the matter of the process of making white 
oxide of zinc, in which the commissioner 
says: "According to the views of the appel- 
late Judge, there is no conflict between Bm*- 
rows and Wetherill in regard to the subject- 
matter of this second claim; but I think it 
clear that Jones claims this same process; so 
that between him and Wetherill tha-e is a 
second interference, for reasons already set 
forth in a previous decision between the three 
contestants above named. I believe Wetherill 
to be fairly entitled to priority as the in- 
ventor of this process, and patent will issue 
accordingly, unless an appeal from this de- 
cision be taken previous to the first Monday 
of November next," &c. On the appeal from 
which decision the appellant Jones duly filed 
his reasons. The fii-st and second are gen- 
eral, because the commissioner did not award 
priority of mvention to appellants, and be- 
cause his decision was contraiy to the evi- 
dence in the case. The third and fourth rely 
on the caveat filed by Jones in 1848, on the 
written description in 1849 of his said discov- 
ery, and on the testimony applicable to said 
subjects, as substantially showing and prov- 
ing appellant's invention of the process now 
claimed by the appellee to have been prior 
in point of time. The fifth and sixth are be- 
cause the commissioner decides that Jones 
was not successful in making white oxide of 
zinc, and because he had not carried his dis- 
covery so far as to be patentable. The 
seventh, because the commissioner decides 
tiiat the non-user by appellant of his discov- 
ery was an abandonment which affected his 
right to a patent 

This new issue appears to have been tiied 
and decided upon the proofs and evidence in 
the former case alone, a statement of which, 
as far as it was deemed necessary for 
the points involved, was given in the opinion 
delivered on that occasion, and will not there- 
fore, be repeated now. On due notice being 
given to the parties interested of the time 
and place appointed for the hearing of the 
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appeal, the commissioner produced and laid 
before me all the additional papers, with his 
opinion; the parties, by then- counsel, re- 
spectively, filed their arguments in writing; 
and thereupon the case was submitted for 
my decision. On the part of the appellee, it 
is contended that the only question before the 
judge on this appeal is which of the two par- 
ties, Samuel Wetherill or Samuel T. Jones, 
on the evidence submitted, is, in judgment 
of law and fact, the prior inventor of the 
process claimed under both applications; and 
that the jurisdiction of the judge cannot be 
extended to the consideration of the pat- 
entability of the invention of the parties. 
It is contended that that question cannot be 
considered as included in the decision of the 
commissioner hereinbefore recited; that ac- 
cording to the construction of the seventh and 
eighth sections of the act of 1836, it ought not 
to 'have been; that according to the eleventh 
section of the act of March 3d, 1839, that 
point therefore, cannot be considered as com- 
ing within the revision of the appellate judge. 
How is it as respects the fact? The com- 
missioner says (after stating that Wetherill is 
faurly entitled to priority as the inventor of 
the process): "And patent will issue accord- 
ingly, unless," &c. That he did act upon it 
therefore, there can be no doubt Ought he so 
to have done? I cannot agree to the correct- 
ness of the construction given by the counsel 
for the appellee to the seventh and eighth 
sections of the act of 1836 in support of his 
position. I think the sixth, seventh, and 
eighth sections must be taken together in con- 
struction, from which it will appear clear that 
the nature of the interference alluded to in 
the eighth section is a patentable interference, 
and that it cannot exist before the commis- 
sioner has satisfied himself by the examina- 
tion as directed that there is prima-facie evi- 
dence (from the vouchers produced hy the 
applicant) that all the conditions exist and all 
the previous requirements of the sixth and 
seventh sections have been fulfilled; and with- 
out such interference no question of priority 
of invention can arise in which is included the 
patentability of the invention. This idea is 
confirmed by that part of the eighth sec- 
tion which gives the right of appeal. After 
giving that right to either of the parties who 
shall be dissatisfied with the decision of the 
commissioner on the question of priority of 
right of invention, on the like terms and con- 
ditions as are provided in the preceding sec- 
tion of the act, then it is said, "and the like 
proceedings shall be had to determine which, 
or whether either, of the applicants is entitled 
to receive a patent as prayed for." This be- 
ing the view taken of the point it will be seen 
that the decision of Judge Cranch in Pomeroy 
V. Connison [Case No. 11,259], referred to, is 
entirely inapplicable. This preliminary objec- 
tion is therefore not sustained. The invention 
for which a patent is claimed in this case on 
the part of the appellant is for a process of 
making the white oxide of zinc by a mode or 
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means of certain arrangements, in combina- 
• tion with the improved perforated grate-bars 
in the said furnace, for the manufacture of 
-the white oside of zinc, as patented to John 
B. Burrows, No. 13,416, August 14th, 1855. 
The issue embraces no claim by either of the 
parties to said patented invention, nor any im- 
provement of the same, but is confined solely 
-to the process. The use, therefore, in this con- 
nection must be by the license or permission 
■of said patentee or his assigns. In order to con- 
stitute patentable novelty and utility, it must 
appear that the result produced by the com- 
bination was an improvement in the trade, 
and for the public good or advantage, by the 
manufacture either of a new article, or a bet- 
ter article, or a cheaper article to the public 
than that produced before by the old method. 
The terms "improvement in the trade," as 
used, applicable to the law of patents, should 
be considered in the commercial sense, and as 
meaning, of the article, as good in quality and 
at a cheaper rate, or better in quality at the 
same rate, or with both these consequences 
partially combined, leading to a cheaper pro- 
duction of the white oxide of zinc of as good 
or better quality. In this class of cases the 
result is considered all-important There 
must, however, be thereby evolved a prin- 
■ciple such as will regularly, not merely oc- 
casionally, in the use thereof produce a like 
effect 

These general remarks are made in this 
place to show the principles by which I 
shall be guided in the further investigation 
of this case. With respect to the character 
of the manufactvire, both parties agree that 
a successful method or arrangement of means 
in the process will result in an improvement 
of the trade, by a great economy of fuel 
and in the expense required by the old mode 
in the constant renewal of vessels— the old 
method requiring a ton of coal to the one 
of ore, and the new mode only about six 
Titmdred pounds of coal to the ton of ore; 
and that the invention of the appellant, 
whatever it was, was long anterior to that of 
the appellee. The appellant, to support his 
<;laim, offers his caveat as evidence, amount- 
ing to a declaration of his invention, and a& 
forming part of the res gestae, to which 
point the third and fourth reasons are intend- 
ed to apply. I can perceive no suflacient ob- 
jection to the position, so far as it extends 
to the description of the invention and the 
machinery which was then consti-ucted. The 
caveat says: "For the improvements in the 
reduction of zinc ores, * * - for which 
purpose * =^ * I subject the crude ores 
to the direct action of heat, either in a blast 
or draft furnace, along with the fuel, where- 
"by the zinc is separated in the form of white 
oxide, sometimes caUed the 'flower of zinc,* 
and which is to be collected in a chamber 
or prolonged flue connected with the furnace 
and with the chimney, wherein the flower 
will have time to settle, while the smoke 
and gases pass off into the atmosphere," 
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&c It is admitted that Mr. Jones did not 
contemplate the use of the white oxide of 
zinc as a pigment, and that in some respects 
this was analogous to the arrangements in 
the furnace used for the smelting of iron, 
though substantially different in other re- 
spects. With this the appellant connects the 
testimony of Major Farrington, his memo- 
randum book, and sundry letters. As appel- 
lant states the testimony, it is that in the 
year 1S48 Jones told him he believed he had 
made an important discovery; that his ef- 
forts had hitherto been to make metallic 
zinc dhrecfly from the ore; that he had suc- 
ceeded as well as he expected, but found 
he could make the white oxide easily. He 
directed witness, after describing his plan, 
to make a quantity of white oxide, for the 
purpose of being reduced to metallic zinc. 
Witness adopted the plan suggested by him, 
and obtained white oxide of zinc. Occa- 
sionally 'alterations were made hi the plan 
of working and collecting. He states then 
the plan— "working ore and fuel together"— 
and then describes the furnace. The furnace 
bottom was about twenty inches square, hav- 
ing an ash-pit about two feet deep. The 
body of the furnace was then carried about 
thi*ee to three and one-half feet above the 
grate, with a draft-hole or flue near the top, 
for the purpose of working the furnace de- 
scribed, and afterwards to collect the white 
oxide. Instead of covering the top of the 
furnace, a sheet-iron cap was adopted, con- 
nected with pipes leading to receivers. The 
chimney was very high and the draft. very 
good. The principal alterations or modifica- 
tions in the plan of working were more in the 
receiving apparatus than the furnace. The 
method of charging was first starting a fire in 
the furnace, placing on ore and fuel in alter- 
nate layers, till the furnace was nearly filled, 
the ore having first been brought to a uniform 
size, or neai*ly so, by breaking. The white 
oxide was obtained in small quantities. He 
formed an unfavorable opinion of the process 
in consequence of the difficulty of collecting. 
He says the furnace put up by Mr. Jones at 
Newark after December,' 1S4S, was carried 
about two and a-half to three feet above the 
grate-bars. At first an arch was turned 
over the top of the furnace, having a door 
or hole near the top to put in the charge; 
the ash-pit was closed, a blast introduced 
under the grates. The method of charging 
and working was similar to that desa-ibed 
in Elm street He is asked to state the dif- 
ference, if any, in the two furnaces in the 
method of reducing the ore; to which he 
replies: "It was reduced more readily by 
blast than draft I do not know that there 
was any other difference than that described 
in the reduction." In his answer to the 
thirtieth question, he describes an alteration 
in the grate-bars, to prevent the ore from 
falling through- He is asked whether he 
made a record or memorandum of his experi- 
ments which he had described in Elm sti'eet 
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md- Newark, In answer, he says: "I made 
t record of every experiment tried and draw- 
ings of all tlie furnace apparatus." These 
memoranda were made in a small memo- 
randimi-book or on loose sheets of paper. 
But before the 1st of April, 1850, he copied 
the substance of them into a book, which 
book is in evidence, and marked "Exhibit 
A." In this book are to be foimd drawings 
of the furnaces; the last one used having a 
blast underneath the grate. From this record 
it will be seen that the difficulties encoim- 
tered were in collecting. He says, in char- 
ging the furnace put up in Elm street: "We 
tried it at various heights— from jQve or six 
inches to two feet; they found a light charge 
to work the best; the thinner the fire, the 
better it worked; when crowded too much 
by piling in the ore the draught became ob- 
structed." On his cross-examination he says: 
"When the furnace was too heavily loaded, 
or the body of the furnace was too much fill- 
ed up with ore and fuel, an invariable re- 
sult was the finding of some part of the ore 
forming slag and obstmcting the passage 
of air through the grate," They found the 
difficulty did not exist when working a very 
light charge. In his answer to the one-hun- 
dred-and-tenth cross-question on the part of 
BuiTows, he says: "After enjoining confi- 
dence as to what he (Mr, Jones) was about 
to communicate, Mr. Jones said.: *! think 
I have made an important discovery in ex- 
perimenting to make metallic zinc; I have 
not succeeded in all respects as I would 
wish to; the mechanical combinations of 
zinc and u-on render it difficult of reduction 
in crucibles, as the iron will fuse and cut 
out the crucibles; but I have found that 
white oxide of zinc can be made, and be- 
lieve a plan can be devised to collect it; and 
we all know that can be reduced very read- 
ily to metallic zinc, and probably in iron 
retorts. Now, the plan I propose is to work 
the ore when broken to a hickory-nut size, 
in the body of the fm-nace and in immediate 
contact with the fuel; the fuel itself will fm-- 
nish sufficient carbon to deoxidize the ore, 
and probably sufficient oxygen will pass 
through the charge to oxidize the vapor of 
zinc; if not, atmospheric air can be admitted 
near the top of the furnace to oxidize the 
vapor of zinc. I propose placing a sheet- 
u-on cap on the top of the fm-nace, connected 
with an elbow-pipe leading into a receiver, 
where I hope to collect it.' " 

The letters of Mr. Farrington— one written 
to Jlr. Jones, dated March 22d, 1S49, and one 
to Mr. Oui-tis, dated March 29th, 1849— which 
are to be found annexed to the testimony of 
Mr. Duguid, are relied on to confirm the evi- 
dence given by him from recollection; said 
letters having been written before any con- 
troversy existed, and one, if not both of them, 
having the post-marks proving that they were 
wi-itten at the same time they bear date. In 
the letter of March 29th, 1849, written to S. 
T. Jones, Mr. Farrington says: "I put a bar- 
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rel and a half of coke In the furnace, and,. 
when thoroughly Ignited, put on the sifted 
ferric ore, using one of our sheet-iron tubes 
as a charger, holding fifteen pounds. We can 
in this way scatter it well over the fire. 
When I left this evening we had been sub- 
liming zinc about two hours." In the letter 
to Mr. Curtis of same date Mr, Farrington 
says: "I have this morning shipped a box of 
oxide by Stephens & Conduit's line, foot of 
Dey street To-morrow I shall send more. 
The storm for two days has prevented my 
sending over, as well as interfering with our 
operations here." Various grounds have been 
urged on the other side against the sufficien- 
cy of this proof; that it appears on scientific 
grounds that Jones never had a correct idea 
of the invention; that the process involves 
many chemical conditions, none of which can 
be departed from without total failure as a 
practical process. The first condition is the 
complete admixture of the pulverized ore and 
coal, in contradistinction to the charging of 
the furnace in alternate layers of coal and 
ore, as practiced by Mr. Jones in his-i unsuc- 
cessful experiments. The second condition is 
the depth of charge three or four inches, in- 
stead of eighteen inches or two feet, ti-ied by 
Mr. Jones. The third is the blast forced 
through the numerous small holes in the per- 
forated bed of the furnace, each acting as a 
blow-pipe, in contradistinction to a general 
blast. With respect to the reasons given for 
this theory, it will be proper to take some no- 
tice of the learned discussion between the 
counsel on the subject of the treatment of 
zinc oxide and carbonaceous matter in a fur- 
nace to which a blast is attached. The coun- 
sel on the one side supposes the deoxidizing 
agent to be cai-bonic oxide; on the other side, 
carbonic acid. I have endeavored to inform 
myself on the subject from all the light I 
could derive from those arguments and from 
other sources, and from which it appears to 
me that the solution of the question cannot 
be very material as to the result, in the view 
I have taken of the point intended to be estab- 
lished; but I will briefly state my conception 
of it: Both sides agree to the ingredients nec- 
essary to be present in the furnace and the 
supply of air from below by the blast— all 
which must be gotten to a high heat, such as 
will be sufficient to volatilize metallic zinc. 
In that state carbonic acid, as such, could not 
exist; and if forced In, would be Instantane- 
ously resolved into carbonic oxide, by taking 
up more carbon. The oxygen of the air, 
therefore, on entering the burning mass, 
unites with carbon, forming carbonic oxide, 
and that of the zinc oxide also unites with 
another portion of carbon to form carbonic 
oxide gas, which gas escapes from the fuel- 
burning mass, with the zinc vapor, into the 
fine, and so passes off. In either case, there- 
fore, it would be impossible for the gaseous 
products escaping through the bmrning mass 
of fuel and ore to be sufficient for the pur- 
pose of reoxidizing the zinc. Whilst it is es- 
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caping througli the fire, or wlien it has risen 
above it into a flue or chamber, it must be re- 
oxidized by the admission of air in some other 
■way. And whether the charge of ore and 
coal be mixed intimately, as stated by the ap- 
pellee, or arranged in layers of zinc ore, alter- 
nating with layers of pulverized coal, (if it be 
a light one,) I cannot perceive that there 
could be any matei-ial difference in the effect. 
In the further consideration of this point, it 
will be propel* to consider the kind of furnace 
which it is contended was used, in combina- 
tion with the process claimed by the appel- 
lant, as made out in the evidence. The grate 
was used; also one grate immediately above 
another; a perforated plate resting upon a 
grate and a bed with no perforations, and 
other shnilar forms of grate-bars; all of 
which, according to the theory I have adopt- 
ed, are objectionable, because the proper 
quantity of air or oxygen, which ought to 
be the largest amount possible, never could 
be obtained with a sufficiently-perfect dissem- 
ination throughout the charge, which should 
be entirely free from all obstruction, as in the 
case of Burrows' furnace— the simple, finely- 
perforated bed or grate-bars alone, and unob- 
structed by other fixtures, admitting at once 
the proper quantity of air, and properly and 
effectually disseminating it when aided by 
the blast. Under any circumstances, the 
charge must be a light, well-regulated charge, 
to avoid unreasonable slagging, and to pro- 
duce the pure white oxide, of zinc, to make the 
invention patentable. 

Major Farrington's testimony conflicts with 
this theoiy, the weight and effect of which 
will be next considered. "With respect to the 
"record of memoranda," as jt is called, and 
the letters, they certainly cannot be" consid- 
ered as evidence per se. The originals might 
have been used to refresh the memory of the 
witness, but this does not appear to have been 
the intent They appear to have been used 
as confirmatory of the testimony of the wit- 
ness, but according to the rule of evidence on 
the subject they were inadmissible for this 
purpose also. See KUicott v- Pearl, 10 Pet. 
[35 U. S.] 438, 439. The omission, also, of the 
experiments at Newark as a part of the rec- 
ord, which would have shown the latest ex- 
periments, was a mutilation which affords 
ground for an imfavorable inference. The 
substance, also, of the other part of Major 
Farrington's testimony has been stated. The 
weight and effect of this testimony, it is con- 
tended, is destroyed by inconsistencies and 
contradictions. Thus the witness says there 
was no difficulty in producing the white ox- 
ide of zinc by the plan pursued, and that it 
was produced in New York. If such was the 
case, is it reasonable to suppose that the same 
plan would not have been adopted at the 
Franklin furnace, New Jersey, where it had 
been experimented with for three months? 
But instead thereof the reverberatory process 
was preferred, and that with the advice and 
approbation of both the witness and the ap- 
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pellant Jones. This inference, I think, is a 
fair and strong circumstance to show from 
the action of the parties themselves that the 
witness was under a delusion, and that they 
were satisfied that the appellani^s plan was 
not according to the true and essential princi- 
ple of the invention. The further objection 
is with respect to the box of metallic powder 
sent to H. H. Day. The witness says that 
some of the product, which he called the 
white oxide of zliic, made by the furnace of 
Jones (the appellant), was sold, boxed up by 
him, and sent to Day for the preparation of 
India-rubber. Day swears that the box so 
sent to him was not the white oxide of zinc, 
but blue powder; and Reiff proves that it 
was not only blue powder, but produced by 
the retort furnace, commenced by Hitz in 
April, 1849, and constructed first for making 
metallic zinc. In this it appears that the wit- 
ness was incorrect in his statement both as to 
the character of the powder and the furnace 
from which it was sent. The witness Reiff 
also proves that the first white oxide of zinc 
ever produced in that establishment was in a 
retort furnace constructed by Hitz; and that 
it was a matter of such novelty and astonish- 
ment that S. T. Jones (the appellant) huz- 
zahed at the results; and from what Farring- 
ton himself says, Hitz must have come there 
(into the establishment) with the approbation 
of the appellant; from which it is inferred 
that appellant must have become satisfied of 
his utter failure at this time. It is fm'ther 
objected, as an inconsistency in the testimony 
of the witness, that after having fully de- 
scribed the .furnace on the first day, giving 
minutely the dimensions, and, amongst oth- 
ers, the depth— two to two and one-half feet 
above the grate— on Ms examination the next 
day (and after conversations with others on 
the subject of his testimony) he is then asked 
amongst other things, to state how the fur- 
nace was charged; to which he replied: "The 
method of charging was first starting a fire 
in the furnace, placing ore and fuel in alter- 
nate layers until the furnace was nearly fill- 
ed," &e. He says: "While carryiag it on, we 
sometimes charged two or three times a day."* 
It is therefore probable that the slagging 
must have been unreasonably great The tes- 
timony of Bartlet and Keenan is relied on al- 
so to show additional contradictions and to 
destroy the credibility of the witness Farxing- 
ton. The testimony also of Richard Jones, 
which strongly tends to prove, by the admis- 
sions of appellant his -failure and abandon- 
ment of his esjjeriments, is relied on by ap- 
pellee. There is also other proof of the same 
kind urged by the appellee against the credi- 
bility of this testimony, which I do not think 
it necessary particularly to state. 

According to the best judgment I have been 
able to form upon a deliberate consideration 
of the whole case, I am satisfied that the ap- 
pellant was ignorant of an essential feature 
of the invention, and that he did not succeed 
in producing the white oxide of zinc accord- 
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ing to a patentable sense thereof. I do 
therefore decide that the decision of the com- 
missioner that the said appellant was not the 
prior inventor, and Ms refusal to grant let- 
ters-patent to said appellant Jones, was cor- 
rect, and ought to he affirmed. 

[Patent No. 13,806 was granted to Samuel 
Wetherill Norember 13, iSoo. For other cases 
involving this patent, see note to Wetherill v. 
New Jersey Zinc Co., Case No. 17,463.] 



JONES V. WETHERILL. See Case No. 2,- 
208. 

JONES (WHITE v.). See Case No. 17,550. 

JONES (WHITEHEAD v.). See Case No. 
17,563. 

JONES (WICKERSHAFP v.). See Case No. 
17,609. 



Case No. 7,509. 

JONES V. WOODROW et al. 

[1 Oranch, C. C. 455.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1807. 

Pleadiitg at Law— Rule to Show Cause— Gen- 
eral Charges— Extortion. 
It is not necessary, upon a rule on a constable 
to show cause why he should not be removed 
"for extortion under color of bis office," that 
there should be any specification of the particu- 
lar facts relied upon. 

Rule upon the defendants to show cause, 
why they should not be removed from office 
"for extortion under color of their office." 
This rule was laid last Saturday (CRANCH, 
Chief Judge, absent). Woodrow & Neal [con- 
stables] brought a large subscription of cei'tifi- 
cates of character, which they showed as 
causa 

air, Jones, for the United States, called wit- 
nesses. 

Mr. Youngs and P. Lee contended that there 
ought to be a specification of charges, and 
objected to evidence under such a general 
charge. 

Mr. Jones was permitted to proceed. 

CRANCH, Chief Judge, contra, because the 
chai'ge was too general. 



Case Wo. 7,510. 

JONES V. YEAGER. 

[2 Dill. 64; 2 16 Int. Rev. Rec. 142; 5 Chi. Leg. 
News, 25.] 

Circuit Court, E. D. Missouri. Oct. 3, 1872. 

Proprietor op Steam-Power — Liabilitt of Mas- 
ter POR Injuries to Servants by Boiler Ex- 
plosion — Fellow-Servants of Same Master 
IN Same Common Employment. 

1. The proprietor of machinery propelled by 
steam is bound, as respects his employes, to use 
reasonable care, proportioned to the danger, to 
see that such machinery is kept in a safe and 
sound condition; and is liable for damages oc- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



casioned to servants not in fault, from the fail- 
ure to perform this duty. 
[Cited in Dillon v. Union Pac. R. Co., Case 
No. 3,916.] 

2. Ordinarily, a master is not liable for an in- 
jury to a fireman of an engine, caused solely by 
the neglect of the engineer to discharge his 
duty; for example, the duty to see that the 
boilers are properly supplied with water, where 
both the engineer and fireman are servants of 
the same master in the same employment. 

On the 7th of August, 1871, the boiler at 
the Union Mills, comer of Florida street and 
Levee, in: St Louis, owned by Heniy C. Yea- 
ger & Co., exploded, instantly killing John 
Scott, the engineer, and John Jones, the fire- 
man. The coroner's jury empaneled at the 
time rendered a verdict that the explosion 
was caused by a scarcity of water in the 
boilers, and the boilers being heated to a 
high degree through the carelessness of the 
engineer in charge. Mary Jones, the widow 
of the fireman, institutes suit against Mr. 
Yeager, under the state statute, for $5,000 
damages, claiming that the explosion was 
caused by the defective condition of the 
boilers. At the trial there was some evi- 
dence showing that the boilers were old, and 
their iron in some places less than the oi'di- 
naiy thickness and brittle, and the plaintiff 
contended that the explosion was caused by 
such defects. On the part of the defendant, 
the testimony disclosed that the boilers had 
been regularly inspected according to ordi- 
nance, and had beeji overhauled and put in 
good repair but a few months preceding the 
explosion. Defendant contended that at the 
time of the explosion, which occurred at two 
o'clock on Monday morning, and almost in- 
stantaneously after the miU. was started, 
there was, owing to the carelessness of the 
engineer, a scarcity of water in the boilei-s; 
that the boilerplates being over-heated, gen- 
erated supei'-heated steam, and that the sud- 
den introduction of water into the boilers so 
filled with super-heated steam, necessarily 
caused the explosion. 

Hallum, Bereman & Smith, for plaintiff. 
R. E. Rombauer and Geo. M. Stewart, for 
defendant. 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

DILLON, Circuit Judge (charging juiy). 
1. The plaintiff is the widow of John Jones, 
deceased, and as such brings this action un- 
der the statute of Missouri (Gen. St. SIo. 
1865, c. 147), to recover from the defendant 
damages for the death of her husband, on 
the 7th day of August, 1871, caused, as she 
alleges, by the wrongful act, neglect, or de- 
fault of the defendant as hereinafter men- 
tioned. That the boilers in the mill of the 
defendant, where the plaintiff's husband was 
employed in the capacity of a fireman, ex- 
ploded on the day last named, and that the 
explosion caused his instantaneous death, 
are facts respecting which there is no dis- 
pute. By the statute of this state it is pro- 
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Tided that "whenever the death of a person 
shall have been caused by the wrongful act, 
neglect, or default of another, and the act, 
neglecl^ or default Is such as would (if death 
had not ensued) have entitled the party in- 
jured to maintain an action to recover dam- 
iiges in respect thereof, then the person who 
would have been liable if death had not en- 
sued shall be liable to an action for dam- 
ages, notwithstanding the death of the per- 
son injured," And it is under this statute 
that this action is brought by the present 
plaintiff, to recover damages for the death 
of her husband, which she alleges was 
.caused by the wrongful act, neglect, or de- 
fault of the defendant And the specific 
neglect or default alleged in the petition, 
and upon which she grounds her action, is, 
that the boilers which were in defendant's 
mill, the explosion of which killed the plata- 
tifE's husband, "were old and patched, and 
the plates of which they were constructed 
were worn and weakened by long use and 
exposure to the action of fire and water, 
thereby rendering them unfit, unsafe, and 
-dangerous" lo use; which was Imown to the 
defendant and not known to plaintiff's hus- 
band, nor discoverable by him by the eser- 
j;ise of due care on his part And it is 
further alleged, that the boiler's gauges, ap- 
pendages, and machinery were unsafe, dan- 
gerous, and unfit for use, and that this was 
the cause of the explosion. This is denied 
by the defendant who also claims that the 
explosion was caused, not by defective boil- 
ers or machinery, but by the negligence and 
carelessness of the engineer, who. is claimed 
to be the fellow-sei-vant of the plaintiff's 
husband, and by the negligence of the plain- 
tiff's husband himself. 

2. This makes it necessary for you to de- 
termine from the evidence what was the 
cause of the explosion in question. The 
plaintiff's theory is, that the explosion was 
caused by the defective boilers. What is 
the duty towards employes of the owner of 
a steam engine and boilers, in respect to 
their safe condition? This is an important 
question, and must be carefully answered. 
The employer does not impliedly, engage to 
insure his servants that there shall be no 
accidents resulting from the use of such 
machinery. Steam, which is a necessary, is 
at the same time a dangerous, power, and 
the danger which attends the use of it im- 
poses upon the owner of machinery pro- 
pelled by it certain duties and obligations, 
and these are to use ordinary care and pru- 
dence (the degree of which must be propor- 
tioned to the danger) to have and to keep 
the boilers and machinery in a safe and 
sound condition. If the employer knows 
that his boilers are defective, or if under all 
eircumstancesj as a reasonable man, he 
should have discovered, though he did not, 
their defective condition, or if he negligentiy 
remained ignorant of their defective condi- 
'.tion, if the defective condition thereof was 
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the direct and proximate cause of an explo- 
sion which injured servants who axe blame- 
less, and who did not contribute towards the 
production of the accident by their own 
fault or neglect then the law is that the 
employer is liable to such servants in a civil 
action for damages thus occasioned. 

If the defective condition of the boilers, 
and the danger liable to result therefrom, 
wer^ known to the servant, and if, after 
such knowledge, he voluntarily remained in 
the service of the master, this would pre- 
clude him, or, in case of his death, his repre- 
sentative, from the right to recover damages 
caused by defects of which, and of the na- 
ture of which, the servant had knowledge. 
If, by the nature of his employment, it was 
the duty of the servant himself to examine 
and ascertain the condition of the boilers and 
machinery as to the suitableness or safety, 
then, in case of an accident resulting from 
unsuitable or unsafe machinery, the servant, 
or his representatives, could not recover if 
the servant had failed to discharge this 
duty. 

But in the absence of a contract, or of 
usage to that effect^ brought home to a fire- 
man of an engine, he would not, by his 
ordinary employment, be under any special 
duty or obligation to make examination as 
to the safe condition of the engine and boil- 
ers, and could only be charged with a 
knowledge of such defects as a person in his 
situation and employment ought as a rea- 
sonable man, to have foreseen, would or 
might endanger his safety. In the applica- 
tion of these principles to the evidence, you 
will first inquire whether the boilers in this 
case were unsafe oi unfit for use; and if so, 
whether the defendant knew it, or as a rea- 
sonable man, having a due regard for the 
safety of his employes, ought to have known 
it for if he ought, his neglect in this respect 
would be equivalent in imposing liability to 
actual knowledge; and in the next place, 
you must inquire, and, in order to hold the 
defendant liable, must find, from the evi- 
dence, that this defect was the direct and 
immediate cause of the accident, without 
which it would not have happened; and if 
you thus find, then defendant would be lia- 
ble, provided you also believe, from the evi- 
dence, that the plaintiff's husband was guil- 
ty of no fault or neglect which conti'ibuted 
to bring about the explosion, and was not 
remaining in the service of the defendant 
with knowledge of the defective condition 
of the boUers, and the danger reasonably to 
be apprehended therefrom. Ton will per- 
ceive that it is Implied in what has been 
above said, that the defendant is not liable, 
even though the boilers were defective, pro- 
vided you are of opinion that their defective 
condition did not cause the explosion, and 
that the explosion was owing to other 
causes. 

3. And this leads us to make some ob- 
servations respecting the defendant's theory 
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of the explosion, and tlie law applicable to 
it, if found by you to be the true theory. 
The engineer on duty at the time of the ex- 
plosion was Mr. John Scott, employed by 
the defendantj and who, under authority from 
the defendant, had, it seems, employed in 
the behalf of the defendant, plaintife's hus- 
band, who acted as one of the firemen. The 
explosion occurred about two o'clock on 
Monday morning. The day before (Sunday), 
the boilers had, it seems, l>j the undisputed 
evidence, been cleaned hj the firemen, in- 
cluding Jones, and for this purpose all the 
water had been let off from them. 

Now, it is claimed by the defendant that 
the engineer, Scott, whose duty it was to 
see that the boilers were duly supplied with 
water before resuming work, either failed to 
cause them to be thus supplied, or if he did 
not thus fail, he failed to see that the ralve 
whose function it is to keep the water from 
wasting or flowing from the boilers, was 
properly adjusted or closed, in consequence 
of which the water in the boilers gradually 
ran out during Sunday afternoon and night, 
so that when the boilers became heated an 
explosion was the result- If, upon the evi- 
dence, you find this to be the true explana- 
tion of the explosion, find, in other words, 
that the explosion was due to the default 
or negligence of the engineer, in not ascer- 
taining that he had sufficient water in the 
boilers, he at the time acting in the scope 
of his employment and in the general line of 
his duty, without any special directions 
from the defendant, and that it was not 
owing to the defective character of the ma- 
chinery or boilers, then the defendant is not 
liable; for in the ease just supposed, the 
engineer, who was to blame, and the plain- 
tiff's husband would be fellow servants in 
the same common employment, and the mas- 
ter, or common employer, would not be an- 
swerable to the fireman for negligence of 
this character on the pait of the engineer, 
there being neither allegation nor evidence 
that the master was guilty of negligence in 
employing or retaining in his service an en- 
gineer who was incompetent 

So you will perceive, gentlemen, that you 
must determine upon the evidence what was 
the real cause of the explosion, the defective 
boilei-s as maintained by the plaintiff, or the 
neglect of the engineer, or of the plaintiff, 
as contended for by the defendant. 

You will take the case, and I am confident 
that you will not strain the evidence to defeat 
a recovery, and equally confident that you 
will not, by sympathy with the unfortunate 
plaintiff, give her a verdict unless upon the 
evidence and the law, as we have laid it 
down to you, she is entitled to it as a mat- 
ter of legal right 

The jury found for the defendant 

Liability of master to servant for negligence of 
fellow servant. Fort v. Union Pac. R. Co. 
[Case No. 4,952]; Hines v. Union Pac. R. Co. 
[Id. 6,5213. 
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Case No. 7,511. 

In re JORDAN et al. 

[2 Hask. 362.] i 

District Court, D. Maine. May, 1879. 

Insurance — Creditob's Lien upon PoI/IOT in 

Maike. 

1. A policy of life insurance is subject to a 
lien in favor of creditors, under section 65, c. 
50, Rev. St. Me. 1871, for the excess of premium 
over $150 per year paid by the debtor for two- 
years, 

2. A quarterly payment amounting to less 
than $150 will not subject the policy to such 
lien. 

[In bankruptcy. In the matter of Jordan fr 
Blake.] 

Petition by assignees of a bankrupt [Jor- 
dan] who died after bankruptcy, against his 
administrator, to subject, under Rev. St Me. 
1871, c. 50, § 65, a policy of insurance on his 
life to a lien for annual premiums in excess- 
of $150 per year, paid by the bankrupt within 
two years of bankruptcy. 

That statute is as follows: "All life pol- 
icies and money due thereon are exempt from 
attachment and from all claims of creditors 
during the life of the insured, when the an- 
nual cash premium paid does not exceed one 
hundred and fifty dollars; but when it ex- 
ceeds that sum, and the premium was paid 
by the debtor, his creditors have a lien on 
the policies for such sum over one hundred 
and fifty dollars per year, as the debtor has 
paid for two years, subject to any pledge or 
assignment thereof made in good faith." 

Thomas H. Haskell, for assignees. 
Heniy W. Swasey, for administrator. 

FOX, District Judge. Upon the applica- 
, tion of the assignees in this case, praying 
that the administrator on the estate of said 
Jordan may be ordered to pay to said as- 
signees not only the excess of the annual 
cash premium on the policy of insurance on 
the life of said Jordan over and beyond the 
sum of one hundred and fifty dollars for the 
year for which full premium was paid, but 
also a pro lUta proportion of the quarterly 
payment of $89.61 paid for premium on the 
first quarter of the next year, deducting one- 
fourth of one hundred and fifty dollars there- 
from, the court is of opinion, and doth so 
adjudge, that said assignees are not entitled 
to receive any part of that premium so paid 
for the first quarter of the second year, as 
the entire sum of one hundred and fifty dol- 
lars had never been paid for premiums for 
said second year, and the case is not brought 

1 [Reported by Thomas Hawes Haskell, Esq.,. 
and here reprinted by permission.] 
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within the provisions of the statute. The as- 
signees are entitled to receive from said ad- 
ministrator, the excess of premiums over one 
hundred and fifty dollars so paid for the first 
year. So ordered. 



Case l^o. 7,512. 

In re JORDAN et al. 
[19 Int Rev. Rec. 20.] 
District Court, D. Massachusetts. 1873. 
Customs Duties— Pba-uds on Revesoe—Wabbast 
TO Seize Papers — Sepakation of Pa- 
pers BY Marshal. 

1. Under act of March 2, 1867, c. 188, § 2 
(14 Stat. 547), it is sufficient in the warrant so 
to specify the papers, etc., to be seized, that 
the marshal can identify them from their con- 
tents. 

2. The papers, etc., so specified, should he 
separated from all others by the marshal or by 
the court before an examination is allowed by 
the collector or officers authorized by him; and 
the officers authorized to examine the papers 
ftfter they have been duly seized, should not 
be employed to make this separation. 

3. Semble: The court would interfere, upon 
application, and veto the appointment of reve- 
nue' officers as deputies to the marshal in the 
service of a warrant under the above act. 

[Cited in U. S. v. Hughes, Case No. 15,419.] 

[In the matter of Jordan, Marsh & Co.] 

B. F. Brooks and P. W. Hurd, for peti- 
tioners. 

G. P. Sanger and E. L. Barney, for the 
government. 

LOWELL, District Judge. The act of 
:March 2, 1867, § 2, requires the district 
judge, whenever it shall be made to appear 
to his satisfaction, by complaint and affi- 
davit, that any fraud on the revenue has 
l)een committed, in the importation or entry 
ci merchandise at any port within his dis- 
trict, to issue his warrant requiring the mar- 
slml, by himself or deputy, to enter any place 
or premises where any invoices, books, or 
papers are deposited relating to the mer- 
chandise in respect to which such fraud is 
alleged to have been committed, and to take 
possession of such books or papers and 
produce them before said judge; and any 
invoices, books, or papers so seized shall be 
subject to the order of said judge, who shall 
allow the examination of the same by the 
collector of customs of the port into which 
the alleged fraudulent importations have 
been made, or by any officer duly author- 
ized by said collector. And such invoices, 
books, or papers may be retained by said 
judge as long as 4n his opinion the retention 
thereof may be necessary. But no warrant 
shall be issued unless the complainant shall 
set forth the character of the fraud alleged, 
the nature of the same, and the importation 
in respect to which it was committed, and 
the papers to be seized. This act having 
been pronounced constitutional by the cir- 
cuit court for this circuit, I have endeavored 
to enforce it in accordance with what I con- 
sider its true intent. StockwoU v. U. S. 



[Case No. 13,466]. I require that the evP^ 
dence shall be such as to satisfy the mind of 
a reasonable person that one or more speci- 
fied frauds have actually been committed in 
the importation or entry of merchandise in- 
to some port within this district. "When this 
is established "by an affidavit which shows 
sufficient grounds for the belief of the affi- 
ant, I consider it my duty to issue my war- 
rant. I have heretofore ruled (and that 
ruling is for the purposes of this case ad- 
mitted by the defendants to be sound) that 
from the nature of the case it is impossible 
that the papers to be seized should be so 
specified that the marshal can identify them 
without examining their contents. For this 
reason the warrant in this case, as in others, 
identifies the papers by a reference to the 
particular importations mentioned in the 
complaint and recapitulated in the warrant. 
It follows that the marshal must usually 
make inspection of papers not called for be- 
fore he can be sure that he has obtained 
those which he may properly bring before 
the judge. The objection now taken is that 
in making what is admitted to be a neces- 
sary separation between the papers which 
ought to be taken and those which there is 
no right to take, the marshal or the court 
ought not to employ the very officers who, 
by the statute, are to examine the papers 
after they are duly seized and returned. I 
consider this objection to be well taken. It 
is the intent of the statute that only those 
papers should be examined by the collector, 
or other officers of the revenue, acting under 
him, which may lawfully be taken, and 
those are only such as relate to the specified 
impoitations. The separation, which, in a 
case of this kind, it is admitted somebody 
has a right to make, ought to be made be- 
fore the examination by the. revenue officers 
begins. In this case the marshal acted in 
good faith and without objection, and, in- 
deed, with the acquiescence of the defend- 
ants, in taking certain books and papers and 
bringing them into court before the separa- 
tion was completed. As the marshal had 
appointed for his deputies the veiy same 
gentlemen who were appointed by the col- 
lector to examine the papers, it was of no 
particular conseqiience to the defendants in 
which capacity they acted in separating the 
papers. The marshal then made return that 
he had brought certain papers before the 
judge, and the usual order was passed that 
they be examined by the designated officers. 
The defendants then applied for permission 
to be present at the examination, and the 
court granted leave for them to attend by 
counsel while the separation was going on. 
This work has been begun and is not verj' 
far from completion. If this were an ordi- 
nary case, in which the course of proceeding 
was well understood, I should probably con- 
sider that the defendants were estopped at 
this late period, after so much had been 
done with their consent, to object to the 
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matter teing finisliea as it was begun. But 
these eases being rare and without any very 
well settled course of practice, I ought not 
to hold any very rigid rule in respect to 
laches. It has now occurred to the defend- 
ants that the officers of the revenue are in- 
terested parties, and that if they are per- 
mitted to inspect whatever papers the mar- 
shal has taken, though he may have taken 
them by consent, information may be ob- 
tained concerning matters not specified ei- 
ther in the complaint or in the warrant, and 
thus the safeguards of the statute be prac- 
tically lost to the defendants. It is argued 
on behalf of the government that the statute 
requires me to permit examination by the 
revenue officers of whatever papers the mar- 
shal may return as having been taken under 
his warrant. This is literally so; but the 
statute also requires that the marshal should 
take only specified papers, and I think it 
entirely clear that all the papers are subject 
to the order of the court, and if it is suggest- 
ed to the judge that there are papers brought 
into court which the warrant does not call 
for, it is his duty in some mode to ascertain 
whether the fact is so, and if it be so, to 
return to the defendants all such papers. 
It is further argued that no harm has been 
done as yet, and none is likely to occur if 
the examination proceeds as before. This I 
am happy to believe is true. We are for- 
tunate in having officers upon whose in- 
tegrity no imputation has ever been cast. 
But the rights of the defendants do not de- 
pend upon the character of the officers, and 
it is the duty of the court to ascertain the 
papers which the revenue officers may in- 
spect before that inspection is permitted. It 
is said I once ruled that I could not interfere 
with the marshal in the execution of such a 
warrant. I think I did so rule in general 
terms. But if the question were to be 
raised, which it never yet has been, whether 
I could not veto the appointment of revenue 
officers as deputies to the marshal, in a case 
of this kind, it might, perhaps, be found that 
such a power is expressly conferred on the 
district judge by the judiciary act of 1789. 
As the task of separation is a somewhat 
delicate one, and that no imputation may 
seem to rest upon the persons who have ex- 
amined the books and papers thus far, I will 
myself finish the work in the presence of 
counsel on both sides, or at least attempt to 
do so. 



Case No. 7,513. 

In re JORDAN. 

[3 N. B. R. 182 (Quarto, 45).] i 

District Court, North Carolina. 1869.2 

Judicial Sales— Phior Levy— Title under 

Marshal's Deed — Proceeds op Sale. 
The plaintiff in judgment obtained in the fed- 
eral court on which execution issued and under 

1 [Reprinted by permission.] 

2 [District not given.] 



which the marshal sold, is entitled to the pro- 
ceeds of such sale, although that judgment, 
execution, and levy xmder it was subsequent 
to the judgment, execution, and levy of the pro- 
cess from the state court. 

[In the matter of William G. Jordan, a 
bankrupt,] 

BROOKS, District Judge. Joshua Barnes 
filed his petition in this cause, in which he 
states that at fall term, 1867, of the superior 
court for Wilson county, he recovered a 
judgment against one Wilie Lamm, for the 
sum of three thousand dollars, principal 
money, with interest on the same, from the 
2d day of December, 1867, until paid, ,and 
for fifteen dollars costs; that esecutiou was 
issued thereon from said term, returnable 
to the spring term of 1868. That the same 
came to the hands of J. W. Davis, sheriff, 
and was by him levied and returned to 
spring term, 1868, indorsed as follows I 
"Levied on the lands of Wilie Lamm, in the 
Contention district, adjoining the lands of 
Thomas Lamm, and others, containing seven 
hundred and six acres, more or less. J. W. 
Davis, Sheriff." That after the said levy 
had been made, Wm. M. Gay, as assignee 
in bankruptcy of Wm. G. Jordan, obtained 
a judgment against said Wilie Lamm, in the 
district court of the United States, upon 
which execution issued and came to the 
hands of the mai"shal, and was by him levied 
upon the lauds previously levied upon by 
the sheriff, Davis. That the execution so 
levied by the marshal was returned to the 
district court, and thereujwn a vend, ex- 
ponas issued, under which the marshal sold 
the lands and executed a deed to the pur- 
chaser. That after deducting the costs and 
expenses of the sale, the marshal paid over 
the net proceeds of the sale to said Gay, the 
plaintiff in the process under which he acted, 
who now holds the same as assignee. The 
petitioner further states that he was pre- 
vented from issuing a venditioni exponas 
and executing the same, by the stay law 
then in existence in North Carolina. 

The petitioner prays this court, as a court 
of bankruptcy, to declare upon these facts 
(which are admitted by Gay, the assignee to 
be true), that Barnes, the plaintiff in the 
judgment in the state court, is entitled to 
the net proceeds of the sales realized by the 
marshal, and by him paid over to the as- 
signee; and asks the court to make such 
order as will oblige the assignee, to pay over 
the same to Barnes, the sum so realized be- 
ing less than his judgment. I have not been 
aided by argument in this case, yet I am 
fortunate in having had this question pre- 
sented and fully argued at the last term of 
the circuit court for this district, by gentle- 
men of great learning and ability on both 
sides. In that case the court decided that 
the plaintiff, in the judgment obtained in 
the federal court on which the execution 
issued and vmder which the marshal sold, 
■R-as entitled to the proceeds of such sales, 
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althougli that judgment, execution, and levy 
under it was subsequent to the judgment, 
execution, and levy of the process from the 
state court. I must refuse the order prayed 
for in this case for the same reasons that 
influenced the decision in that case. The 
marshal, like a sheriff, can only sell and 
convey such right or interest in property as 
the process in his hands ■will warrant; 
though he may declare that he sells more or 
a higher interest, or even so states in his 
conveyance, yet his conveyance transfers no 
more or greater interest to the purchaser 
than the law, by virtue of the process and 
the proceedings upon which the same is 
based, allows to pass. 

It follows, then, that if a prior lawful in- 
curabrance or lien exists, the sale is made 
subject to such incumbrance, and can only 
be made subject to such incumbrance. A 
purchaser at execution sale is as much 
bound to know of the existence- of a prior 
lien or incumbrance existing against the 
property offered by force of a judgment, exe- 
cution, and levy as if it was an incumbrance 
existing by mortgage or in any other way. 
If the plaintiff Barnes has lost his lien, it is 
not from any unatithorized act of the mar- 
shal, but from his observance of the stay law 
passed by the legislature of North Carolina, 
so recently declared unconstitutional by the 
supreme court of the state, and which, if 
unconstitutional, was never of any force. 
Let this be certified to Mr. Register Lehman. 



Case No. 7,514. 

In re JORDAN. 

[8 N. B. R. 180; i 5 Leg. Op. 169; 30 Leg. Int. 
296.] . 

District Court, "W, D. North Carolina. June, 
1873. 

CoKSTiTUTioxAii Law — Poivek of Congkess to 
Impair Obltgation of Contract — Vested 
Rights — Uniformity Requibed in Bankrupt 
Laws— Bankruptcy— ExEJiPTioNS. 

1. The amendment of March 3, 1873 [17 Stat. 
57TI, to the bankrupt act [of 1867 (14 Stat. 
517)], as relates to Hens acquired on property 
previous to the passage of the increased exemp- 
tion acts, on debts contracted prior to the pas- 
sage of the bankrupt act, held constitutional. 
The present bankrupt law is not unconstitution- 
al for want of uniformity in the exemptions 
allowed in different states. 

[Cited in Re Jordan, Case No. 7,515; Re 
Smith, Id. 12,986; Darling v. Berry, 13 Fed. 
670.] 

2. The uniformity contemplated by the con- 
stitutional restriction was to the general policy 
and operation of the law; that no preferences 
should be created, but the property 'uniformly 
or equally distributed among all creditors; that 
all questions under the act should be decided in 
the same courts; that the modes and proceeding 
in all the courts should be uniform. Congress, 
by virtue of the power given it to pass a bank- 
rupt law, has authority not only to impair but 
to destroy the obligation of contracts. 

[Cited in Re Smith, Case No. 12,986.] 
[Cited in Wooster v. Bullock, 52 Vt. 50.] 

1 [Reprinted from 8 N. B. R. 180, by permis- 
sion.] 



3. A lien by judgment does not create any 
vested right in the property subject to such lien. 

4. Congress has power to destroy any lien 
upon property of the bankrupt, whether created 
by contract, by statute, or by judgment. The 
power given it to destroy the principal, the jcon- 
tract a fortiori, includes the power to destroy 
all the incidents or remedies for the enforcement 
of tiie confa.*aet. 

In this case it is certified by the register, 
that the following questions arose in the 
c'ourse of proceedings, were stated and agreed 
to by the counsel of the opposing parties, and 
presented to this court for adjudication: 1st 
"Is om* present bankrupt law unconstitution- 
al because not uniform?" 2d. "Can the bank- 
rupt law have a retrospective effect without 
impairing the obligation of conti-acts,andha& 
congress such power?" 3d. "Is the petition- 
er entitled to said lands (the homestead set 
apart by assignee) as part of his rightful ex- 
emptions as against a judgment rendered 
prior to the ratification of the constitution of 
North Carolina, upon a contract made before 
the present bankrupt law was enacted?" 4th. 
"Should not the lands be sold by the as- 
signee, and the proceeds arising from said 
sale be distributed among the creditors 
whose debts were made before the ratifica- 
tion of our present state constitution?" A 
written opinion was filed by H. ' G. Ewart, 
Esq., register in bankruptcy, upon the vari- 
ous questions certified, citing, in support of 
the negative of the first question, Day v. 
Bardwell [97 Mass. 246]. The word "uni- 
form" has reference only to uniformity of ad- 
ministration. Story, J., in Mitchell v. Great 
Works Mill., etc., Co. [Case No. 9,662]. On the 
second question, the inhibition to the impair- 
ment of contracts, does not apply to the na- 
tional government. Bloomer v. Stolley [Id. 
1,559]; Evans v. Eaton. 1 Pet. [26 U. S.] 
337. On the question as to the retrospective 
effect of the amendment of March, 1873, In 
re Vogler [Case No. 16,986]. 

Gmves & Hyman, for bankrupt 
Mr. Pickins, for creditors. 

DICK, District Judge. I concur hi the able 
and well prepared opinion of the register up- 
on the several questions which have been 
certified to this court for adjudication. In Re 
Beckerford [Case No.1,209], the United States 
circuit court of Missouri decided that "the 
provisions of section fourteen of the bankrupt 
act adopting the exemptions in favor of exe- 
cution debtors established by the laws of the 
several states does not destroy the uniformity 
of the bankrupt act, nor violate any of the 
provisions of the federal constitution." The 
question decided was direcUy presented for 
adjudication, and the opinion of Miller and 
Krekel, JJ., is positive and forcible, and 
seems to have been well considered, I feel 
safe in relying upon any legal decision of Mr. 
Justice Miller, as thei'e is no judge in any 
country whose judicial opinions are entitied 
to more consideration or greater weight of 
authority. The amendment of June 8, 1872 
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[17 Stat 334], does "not materially vary the 
question of uniformity decided in Re Becker- 
ford [supra], as it only changes the date 
when the state exemptions are adopted; and 
the act of March 3, 1873, declares the tme in- 
tent and meaning of the act of June S, 1872, 
and re-enacts it with some alterations render- 
ed necessary by the circumstances of the 
times. The general policy and purpose of 
bankrupt laws is to make an equal distribu- 
tion of the effects of an insolvent debtor 
among all of his creditors, and then dis- 
charge an honest debtor from all prior debts. 
Before the adoption of the federal constitu- 
tion, each state possessed the general powers 
of sovereignty and could pass bankrupt laws 
to opei-ateupon its own citizens,but could not 
afCeetthe rights of the citizens of other states. 
As it was easy to foresee that there would be 
many business transactions and much com- 
mercial intercourse between the citizens of 
the several states which would necessarily 
produce considerable individual indebtedness, 
which might result in extensive financial em- 
barrassments, it was obvious to the framers 
of the federal constitution that the benefits of 
a wise, humane and general system of bank- 
ruptcy, which might, under certain exigen- 
cies, become necessary to promote the happi- 
ness and commercial prosperity of the na- 
tion, could only be effectually established by 
the federal government adopted by the peo- 
ple of the several states for general and na- 
tional purposes. 

To provide for any emergency that might 
arise for a general bankrupt law, the consti- 
tution vested the necessary sovereign power 
in congress with no other limitation than that 
the laws upon such subject should be tmiform 
in their operation among the several states. 
The uniformity required is as to the general 
policy and operation of such laws; as, for in- 
stance, that the common law right which a 
debtor has to prefer one creditor over an- 
other shall be taken away and his property 
be equally distributed among all of his cred- 
itors; that bankrupts who make an honest 
surrender of their effects shall be discharged 
from all prior debts; that all questions relat- 
ing to bankrupts, their estates and creditors, 
shall be adjusted and administered in the 
same courts, and by the same foi-ms and 
modes of proceeding. These general pur- 
poses of bankruptcy are certainly provided 
for in the present bankrupt act, and are ev- 
erywhere administered with uniformity :n 
the federal courts; and this is the extent of 
the uniformity required by the constitution 
to make such laws operate equally, justly, 
effectually and beneficially in every part of 
the nation. The bankrupt act, in some mi- 
nor particulars, must necessarily operate dif- 
ferently in the different states. Thus, the 
bankrupt law regards as valid the legal and 
equitable liens existing by law in the several 
states; and as the nature, force and effect of 
such liens are dependent upon local laws, 
they will, in some respects, be different in 



the different states. The English doctrme of 
the equitable lien of a vendor or purchaser of 
real estate is recognized in some of our 
states, and not in others; and where it ex- 
ists it is enforced in the courts of bankrupt- 
cy. A bankrupt court adjusts the rights of 
creditors, and administers the effects of a 
bankmpt, subject to the charges, whether by 
way of lien or exemption, which are created 
by the laws of the states in which such 
.court is held or the property to be disposed 
of is situated. This rule was adopted to 
make the bankrupt law as uniform as possi- 
ble among the states, by recognizing local 
laws and thus preserving the harmony and 
spirit of comity which should always exist 
between the federal and state governments. 
This rule does not violate, but carries into 
effect, that provision of the constitution 
which requires all national bankrupt laws to 
be uniform in their operation among the sev- 
eral states. 

The principles involved in the second ques- 
tion certified by the register are too obvious 
and too well settled by numerous adjudica- 
tions to need any further discussion. Con- 
gress ceilainly has the plenary and para- 
moimt power, save the restriction above con- 
sidered, to pass bankrupt laws which will 
not only impair the obligation of contracts, 
but entirely discharge the debtor from such 
obligation, no matter when or where con- 
tracted. Congress, also, has the power in 
establishing a imiform system of bankruptcy 
to do away with the effects of liens created 
by the judgments of any court. If a judg- 
ment can be discharged by a bankrupt law 
there is no reason why a lien which is an 
incident to a judgment, cannot also be dis- 
charged. A lien by judgment does not create 
any vested right in the property subject to 
such lien which the constitution protects 
from legislative encroachment. It is neither 
a right in, nor to, such property, but simply 
a charge imposed thereon by statute. It is a 
part of the remedy which the local law gives 
a creditor in the collection of his debts, and 
a particular remedy is not a vested right 
As a general rule every state has complete 
control over the remedies which it shall af- 
ford to parties in its courts. Horton v. Mc- 
Call, 66 N. C. 159; Ladd v. Adams, Id. 164; 
Cooley, Const Lim. 358, 361. The extent 
force and effect of a lien created by a state 
statute must depend upon the interpretation 
given such statute by the highest court of 
the state. We have seen, in the cases above 
cited, that in this state a judgment lien is 
not a vested right. As a remedy it may be 
modified by the legislature, and any change 
that does not virtually destroy the remedy 
does not impair the obligation of existing 
contracts. The homestead laws of this state 
do not abolish judgment liens, but merely 
postpone the time of their enforcement. This 
modification of a legal remedy may well be 
regarded as reasonable by a court of justice 
which takes into consideration the anoma- 
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lou3 condition of things esiisting when the 
modification was made, and that it was 
prompted by a wise and humane policy which 
must necessarily result in the general public 
good. While the states are prohibited by the 
constitution from impairing the obligation of 
contracts— either directly, or by virtually 
abolishing existing remedies— no such inhibi- 
tion is imposed upon congress. The power 
expressly conferred upon congress to enact 
uniform bankrupt laws, is necessarily an 
express power to do away entirely with con- 
tracts, as such a result is the very object and 
essence of bankrupt laws. But it is insisted 
that while congress may have this paramount 
power over contracts, it exceeds its authority 
in enacting that state exemptions shall be 
"valid against liens by judgment or decree 
of any state courts." This is equivalent to 
saying that the contract may be impaired, 
but the remedy must not be interfered with— 
the principal may be destroyed, but the in- 
,cident is protected against legislative action. 
There is nothing in the nature of liens why 
they should be thus specially protected, as 
they are not vested rights; but there are 
strong reasons why they should not be recog- 
nized and enforced by bankrupt laws. The 
enforcement of liens is certainly contrary to 
the policy of a general system of bankruptcy, 
the object of which is to distribute the es- 
tate of an insolvent debtor among all of his 
creditors, upon the principle that equality is 
equity. Liens, upon general principles, cer- 
tainly deserve no special favor and protec- 
tion in bankrupt laws. The bankrupt act, 
before the amendment of March 3, 1873, in 
express terms avoids liens valid under state 
laws and created by the levy of an attach- 
ment within four months before the com- 
mencement of proceedings in bankruptcy, 
and this action of congress is generally con- 
ceded to be constitutional. Congress has 
even interfered with vested rights, for by 
the thirty-fifth section of the bankrupt act, 
assignments and conveyances made under 
certain circumstances are avoided, although 
such assignments and conveyances are valid 
at common law and under the laws of the 
state, and the parties have acquired a com- 
plete title and possession of the property con- 
veyed. I have a very decided opinion that 
congress did not exceed the limits of its con- 
stitutional powers in enacting the act of 
March 3, 1873. I also think that congress, 
tinder its general powers over the subject of 
bankruptcy, could avoid all liens, whether 
existing by statute, by usage, by express con- 
tract, or at common law. 

The case of Gunn v. Barry [15 "Wall. (82 
U. S.) 610], recently decided in the supreme 
court of the United States, has been called 
to my attention in the argument, and is wor- 
thy of my most careful consideration, as it 
Is an exposition of the law by the supreme 
Judicial tribunal of the nation. The opinion 
is read with great interest, both by lawyers 
and laymen, in every section of the country, 
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and the decision may result in serious con- 
sequences to many of our people. The ques- 
tions of law involved have been frequently 
discussed by able counsel, and have been 
decided difCerently in many of the supreme 
coui'ts of the states. The opinion of Mr. 
Justice Swayne is not elaborate, and the ques- 
tions presented are not as fully considered 
as I had supposed they would have been, on 
account of their importance and general pub- 
lic interest, when the homes of tens of thou- 
sands of our unfortunate citizens may de- 
pend upon the decision, and when the action 
of so many state conventions, legislatm'es 
and supreme courts may be overruled. The 
abstract principles decided in Gunn v. Barry, 
supra, are announced in almost the same 
language to be good law in Hill v. Kesler 
[63 N. G. 437], in the supreme court of this 
state, and the apparently different decisions 
in the two cases may be easily reconciled. 
The decision in Gunn v. Barry would have 
been made in Hill v. Kesler under a similar 
state of facts. The exemption law of Georgia 
gave a homestead absolutely to the debtor, 
and deprived the creditor of all remedy. In 
Hill V. Kesler, it is conceded that if a state 
abolish or injui:iously change the legal rem- 
edy existing at the time a conti-act is made, 
such action would be void, as in violation of 
the constitution of the United States. In 
both the cases which we are considering it 
is agreed that a state may change legal rem- 
edies provided such change does not impair a 
substantial right. Such changes are usually 
made to meet some new condition of things, 
and are Influenced by reasons of public pol- 
icy. The legislatm-e is the proper body to 
consider and act upon questions of public 
policy, and the legislative will, upon such 
subjects, ought to be regarded as the law of 
the land by the judiciary, unless it is mani- 
festly in violation of the constitution. Im- 
prisonment for debt was a remedy in this 
state for the enforcement of contracts. The 
legislature thought this remedy a relic of 
barbarism and ought not to exist in a free, 
enlightened and Christian state, and such 
remedy was abolished. The constitutionality 
of this legislative action would be sustained 
in any court, although it impaired existing 
and substantial rights. The enlightened le- 
gal principles that control this question will 
certainly sustain the homestead laws of this 
state, upon the grounds of humanity and a 
wise public policy. These laws do not destroy 
vested rights, disturb specific liens, or abolish 
any legal remedy, but only postpone the time 
of their enforcement. I do not regard the 
case of Hill v. Kesler as overruled by Gunn 
V. Barry, but I will hot consider the question 
further, as it belongs more appropriately to 
another tribunal. 

The question presented for my determina- 
tion is— how far does the case of Gunn v. 
Bax'ry affect the homestead rights of insol- 
vent debtors in a court of bankruptcy. In 
that case it is decided thus: "Congress can- 
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not, by autlioi'ization or ratification, give the 
slightest effect to a state law or constitution 
in conflict with the constitution of the United 
States. This instrument is above and be- 
yond the power of congress and the states, 
and is alike obligatory upon both." I admit 
the soundness of the legal principle so clearly 
and forcibly expressed. A state statute that 
is in violation of the constitution of the Unit- 
ed States is absolutely void, and no power in 
the government can give it vitality or au- 
thorize its operation as a state law. But there 
are some subjects upon which a state can- 
not rightfully legislate, and yet congress may 
do so xmder the constitution. A state can- 
not coin money, emit bills of credit, make 
anything but gold and silver coin a tender 
in payment of debts, &c., but congress can 
pass laws upon such subjects, and in legislat- 
ing may adopt and enact the very principles 
and terms of an unconstitutional state law. 
If this state had adopted the present bank- 
rupt law it would have been unconstitutional, 
as it impairs the obligation of contracts and 
affects the rights of the citizens of other 
states. Congress, however, could adopt the 
very language and principles of such state 
law and enact it as a national law, and such 
action would be constitutional; as it would 
constitute a system of bankruptcy uniform 
among the states. The act of March 3, 1S73, 
doQB not profess, by "authorization or rati- 
fication," to make valid, state exemption laws 
which are unconstitutional, but adopts the 
principles of such laws and to a certain ex- 
tent makes them a part of the general bank- 
loipt law. The act says in eatress terms 
"that the exemptions allowed the bankrupt 
shall be the amourt allowed by the constitu- 
tion and laws of each state respectively as 
existing in the year eighteen hundred and 
seventy-one." It will be observed that the 
act of March 3, 1873, makes a material change 
in re-enacting the act of June 8, 1872, by sub- 
stituting the words "as existing" in place of 
the words "in force." It is manifest from 
the terms of the act of March 3, 1873, that 
the object of congress was to do away with 
a difficulty that arose under the act of June 
8, 1872, by some state court declaring that 
exemptions to debtors in state constitutions 
and laws were not in force as to antecedent 
debts; as such part of such laws were in 
conflict with the constitution of the United 
States.. Congress therefore expressly declared 
that such state exemptions should be valid 
against antecedent debts; and ex mdustria 
substituted the words "as existing" in place 
of the words "in force," and intended that 
the exemptions allowed under the bankrupt 
law should be the amount designated in the 
constitution and laws of the states respec- 
tively in existence in the year 1871, even if 
such laws, as state laws, should be declared 
to be unconstitutional by the courts. As the 
power of congress over the subject of bank- 
ruptcy is plenary and paramount, and as its 
intent is so clearly manifested by its action. 



we are of the opinion that the act of March 3, 
1873, is constitutional and must be adminis- 
tered in the bankrupt courts according to its 
true intent and meaning unmistakably ex- 
pressed in its languaga The exceptions to 
the report of the assignee are disallowed, and 
said report is in all things confirmed. 
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District Court, N. D. Georgia. 

Constitutional Law — Bankruptcy — Exemptioss. 

The amendment of the bankrupt act of March 
3. 1873 [17 Stat. 577], in respect to exempt 
property, is constitutional, and the esemption& 
allowed by that amendment are valid against 
debts of the bankrupt, without regard to the 
time when contracted, whether before or after 
the amendment, and also against liens by judg- 
ment or decree of any state court. 

[Cited in Darling v. Berry, 13 Fed. 670.] 

On the 12th day of June, 1873, WiUis A\ 
Jordan filed his voluntary petition in bank- 
ruptcy, annexing thereto a schedule of his 
debts and assets, and in schedule B, 5, 
claimed to have exempt to him, in addition to 
necessary household and kitchen furniture 
and other articles and necessaries, to an 
amount not exceeding five hundred doUai-s, 
personal property to the value of one thou- 
sand dollars in specie, and real estate to the 
value of two thousand dollars in specie. To 
this claim of the bankrupt S. B. McWilliams 
and Wm. S. Heronton except, and each al- 
leges that his debt against the bankrupt was 
contracted in the year 1860, when the home- 
stead allowed by the laws of Georgia was 
fifty acres of land, and five acres additional 
for each child under sixteen years of age, 
and objects to the setting apart of any other 
or greater homestead than that allowed by 
law when his debt was contracted; they con- 
tending that any law allowing a greater 
homestead than the one allowed by law at 
the date of their contract, which was long 
anterior to the adoption of the constitution 
and laws of Georgia, under which this large 
homestead is claimed, is, as to their debts, 
unconstitutional and void. These facts are 
not controverted. 
By ALEXANDER G. MURRAY, Register: 
This is a question Involving the constitu- 
tionality of the amendatory bankrupt act 
of March 3, 1873, and the movers of the ob- 
jections are prompted by the recent decision 
of Chief Justice Waite in Re Deckert [Case 
No. 3,728]. The constitutionality of this 
amendment has been sustained by Judge 
Dick in Re Jordan [Id, 7,514]; by .Judge 
Rives in Re Kean [Id. 7,630]; and by Judge 
Ei-skine in Re Smith [Id. 12,986]; and the 
same principle has been sustained by Judges 
Miller and Krekel in Re Beckerkord [Id. 1,- 
209], When we reflect that the two houses 

1 [Reprinted by permission.] 
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of eoiogress, many meraliers of each being 
well versed, in our constitution and laws, 
have given this amendment their approval, 
and that it has been examined and sustained 
by this array of legal talent, we should be 
slow to throw aside that theory which has 
been approved and acted on for seven years, 
to adopt a new one, advanced by one justice, 
and he a new man in the position he occu- 
pies. If this amendment is unconstitutional 
for lack of uniformity, because it exempts 
as a homestead the amount allowed by the 
states respectively in 1871, so was the orig- 
inal act, wherein, it exempted the amount al- 
lowed by the state law of force in 1864. 
Each state in our Union allows a homestead 
to suit the condition of its own people, and 
congress, in adopting the amount of the stare 
homestead, has approached as near uniform- 
ity as could have been done by any other 
plan. Land in some localities is worth a 
great deal more than in ot"hers. Hence, if a 
homestead be measured by acres and all 
homesteads made uniform as to acreage, there 
would be great discrepancy in value. And 
on the other hand, if homesteads are to be 
made uniform in value, the area- of land cov- 
ered by them would be as variant as the lo- 
calities in which they might be situated. 
Uniformity in area and value too, at the 
same time, is impossible; and we therefore 
cannot believe that the framers of our consti- 
tution intended to so far stultify themselves 
as to require an impossibility. In granting 
to congress the power to pass uniform laws 
on the subject of bankruptcies throughout 
the United States, they only intended to re- 
quire that uniformily which is possible; that 
is to say, that a bankrupt law should be uni- 
form in its application to all the states alike. 
To require that it should be uniform in the 
effects to be produced by it, and set off to 
each bankrupt a homestead of uniform area 
and value, would be requirmg an impossi- 
bility, and such requirement would destroy 
the utility of the grant itself, by requiring 
that which could not be done in the exercise 
of the grant Any theory which would lead 
to such a result is most certainly erroneous. 
To allow the theory of Chief Justice Waite, 
would require that a bankrupt law "must be 
uniform in its operations, not only within a 
state, but within and among all the states. If 
it provides that property exempt from execu- 
tion shall be exempt from assignment in one 
state it must in aU. If it specially sets apart 
for the use of the bankrupt certain property, 
or certain amounts of property, in one state, 
without regard to exemption laws, it must do 
the same in all. If it provides that certain 
kinds of property shall not be assets under 
the law in one place, it must make the same 
provision for every other place within which 
it is to have efEect" Now, any one need only 
read over these requirements and then call 
to mind how dificerent— how variant the con- 
ditions of the people, and the circumstances 
surrounding them, in the different sections of 
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our -country; how the soil itself varies in 
productiveness in different localities, and con- 
sequently in value; how the value of- the 
same kind of soil varies according to locality 
and surroundings; how much more money it 
requires to support a family in some places 
than in others; how that a farm of sufficient 
area to support a family anywhere near the 
city of New York, or Boston, or Philadelphia, 
would cost several thousand dollars, whereas 
two hundred dollars' worth in some other lo- 
calities would be amply suffleient—to show 
the imreasonableness, not to say the absurdi- 
ty of such a theory. The object of the law 
in allowing a homestead, is to leave the 
bankrupt sufficient real and personal proper- 
ty to make a support for his family in the 
locality where he resides, and to apply what- 
ever other property he has to -the satisfac- 
tion and discharge of his debts. To exempt 
less than sufficient, or more than sufficient, 
would be equally erroneous; and any uni- 
form value, or uniform quantity or amount, 
which might be proper in one place would in 
others be too little and in others still more 
than sufficient Hence, a theory which for 
the sake of uniformity as to value should set 
apart four times as much land as would be 
necessaiy in one locality, and perhaps not 
half enough in another; or for -the sake of 
uniformity as to quantity or amount, should 
set apart several thousand dollars' worth in 
one locality and perhaps not exceeding one 
hundred dollars' worth in another, would ut- 
terly fail to accomplish the object intended. 
Congress has arrived at the reasonably re- 
quired uniformity when it has exempted to 
each bankrupt enough, and to none more 
than enough, for his necessary support in the 
locality where he resides; and in order to 
ascertain what is a necessary support in each 
locality no better method can be adopted than 
to exempt the amount specified by local laws. 
Let the required imiformity consist in a suf- 
ficiency and no more than a sufficiency for 
support, and the theory is practicable in any 
locality. But to require uniformity as to val- 
ue or amount and to apply it to aU localities, 
is impracticable and therefore absurd. If 
any state in the Union in 1871 allowed a 
homestead too large or too small, it is no 
fault of congress, which body doubtless act- 
ed upon the legitimate presumption that each 
state had been honest in its legislation, and 
by its local law had designated a proper' 
homestead to meet the necessities of its peo- 
ple. 

There is another view of this amendment 
taken by Judge Waite that I deem it proper 
to notice. He says, "The first question that 
presents itself to our consideration is, wheth- 
er the act of 1873, in so far as it seeks, in the 
administration of the bankrupt law, to give 
effect to the exemption laws of a state differ- 
ent from that which is given by the state it- 
self, is constitutional?" This shows clearly 
that he understood the act of congress as in- 
tendmg to give effect to state law. I do not 
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so understand it The history of this amend- 
ment, or the cause •which led to its enact- 
ment, shows what construction should be put 
upon it; and explains the reason why the act 
recites that "the exemptions to he allowed in 
bankruptcy shall be valid against debts con- 
tracted before the adoption and passage of 
such state constitution and laws, as well as 
those contracted after the same," etc. June 
5, 1872 [17 Stat 334], congress, in reference 
to the allowance of homesteads as provided 
by state laws, struck out of the original bank- 
rupt act the words "1864," and inserted in 
lieu thereof "1871," so as to provide for the 
setting apart in bankruptcy exemptions cor- 
responding in amount with those allowed- by 
state laws of force in 1871, instead of 1864, 
as by the original act. After this amendment 
of June 8, 1872, went into operation, Judge 
Rives, of the Western district of Virginia (in 
ReWyllie [Case No. 18,112]), decided that "it 
4xd not purport to embrace the homestead in 
the terms employed by the constitution of 
Virginia, so as to make it good against debts 
heretofore contracted, which, it is conceded, 
-congress might have done if it had chosen." 
And some state court decisions were made 
to the same purport. A^ a rejoinder to these 
decisions the amendment of 1873 [17 Stat 
577] was passed, and was intentionally so 
worded as to cover the whole ground of these 
decisions. Hence its peculiar phraseology. 
But the meaning of it, stated in plain terms 
is, that in the administration of the bank- 
rupt law, exemptions shall be set apart cor- 
responding in amount with those allowed by 
the constitution and laws of each state re- 
■spectively, as existing in 1871, and that such 
-exemptions shall be valid against debts with- 
out regard to the time when contracted, and 
iigainst liens by judgment or decree of any 
state court; and the concluding words of 
the act show conclusively that congress in- 
tended to set apart these exemptions inde- 
pendently of and unrestricted by any state 
law as declared by the decision of any state 
-court It was only intended to look to state 
law to ascertain what amount should be al- 
lowed as exempt in each locality. In all 
<)ther respects it was intended to set apart 
exemptions as above stated. The amount of 
the homestead shall be that "allowed by the 
xjonstitution aad laws of each state respec- 
tively, as existing in the year 1871." But 
-further than this, state laws have no bearing 
upon the exemptions. If this be the ti-ue in- 
terpretation of the act, and I cannot from a 
<:areful reading, see any good reason to doubt 
it, the idea that congress sought "to give ef- 
fect to the exemption laws of a state dif- 
ferent from that given by the state itself," 
falls to the ground. With these views, the 
register cannot do otherwise than sustain the 
act in question as constitutional. 

ERSKINE, Distinct Judge. Tlie opinion of 
Register Murray is correct See In re Smith 
JCase No. 12,986]. 
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[3 Cliff. 239.] a 

Circuit Court D. Massachusetts. May Term, 
1869. 

Practice in Equity— Taxation* op Costs— Peint- 
ixG THE Record. 
The expense of printing the record and evi- 
dence in an equity suit is, under the second 
additional rule of May 25, 1842, part of the 
costs, and properly taxable as such. 
[Cited in The Alice Tainter, Case No. 196; 
Ferguson v. Dent 46 Fed. 93.] 

[This was a bill by Eben D. Jordan to re- 
cover damages for the alleged infringement of 
certain letters patent for an injunction, and 
for other relief. A decree was entered in 
favor of complainant, from which respondents 
appealed to the supreme court; Mr. Justice 
ClifiEord delivering an opinion sustaining the 
decree. 7 Wall. (74 U. S.) 583. The case 
now appears upon appeal from the taxation of 
costs by the clerk.] 

John D. Bell, for complainant 
J. B. Robb, for respondents. 

Before CLIFFORD, Circuit Justice, and 
LOWELL, Disti-ict Judge. 

CLIFFORD, Circuit Justice. Appeal to the 
court by the respondents from the taxation of 
costs in this case as made by the clerk. When 
made the appeal embraced two charges in the 
taxation, but the objection to one of the char- 
ges being withdrawn, it is only necessary to 
inquire and determine whether the charge of 
three thousand one hundred and thirty-four 
dollars and fifty-one cents for printing the rec- 
ord preparatory to the final hearing is a proper 
charge in the taxation of costs in this suit 
against the respondents as the losing party. 
No objection is made to the amount if the com- 
plainant as the prevailing party in an equity 
suit is entitled by law to tax such expenses 
as costs in the suit but the respondents con- 
tend that no part of the charge is warranted 
by law. Objection could not well be made to 
the amount as it is conceded that it is no 
more than a fair remuneration for the print- 
ing of such matter, and the proof is that it 
does not much exceed what it would have cost 
to have procured the necessary number of 
written copies for the hearing, as appears by 
the report of the clerk. Respondents' objec- 
tions are to the entire charge, and they frank- 
ly avow that they have taken the appeal in 
order to have the question settled by the 
court whether anything can be taxed as costs 
in an equity suit except what is specified in 
the fee biU prescribed in the act of congress 
upon that subject 10 Stat 161. They main- 
tain that nothing can be taxed as costs, either 
in a suit at law or equity, except what is spe- 
cifically authorized in that act; but the court 
is of a different opinion for several reasons. 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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Costs are recognized as taxable in favor of 
the prevailing pai-ty, in several sections of the 
judiciary act. but that act contains no fee bill, 
and affords no means of ascertaining or deter- 
mining what may properly be included in this 
taxation. Writs and other processes are also 
recognized therein as essential in judicial pro- 
ceedings, but the act does not prescribe forms 
for any such pm-poses, or refer to any source 
from -which they may be derived. 1 Stat. 84, 
87. Left without other provision tlian that 
provided in the judiciary act, it is quite clear 
that the judicial system as organized by that 
act could not have been administered unless 
the courts had assumed the responsibility of 
supplying the deficiencies under the authority 
conferred by the seventieth section of the act, 
to make and establish all necessary rules for 
the orderly conducting of business in the said 
courts. Id. S3. Such a resort did not to any 
considerable extent become necessary, as con- 
gress five days later passed the act entitled 
"An act to regulate processes in the courts of 
the United States." Id. 93. Kates of fees, as 
-well as the forms of writs and executions, and 
the modes of process in the circuit and dis- 
ti-ict courts, were prescribed by the second 
section of that act, and the provision was that 
they should "be the same in each state re- 
spectively as are now used or allowed in the 
supreme courts of the same." Fees for the 
travel and attendance of the prevailing party 
have always been taxed in the federal courts 
for the district under that provision, because 
such fees were the proper subject of taxation 
at the date of the passage of that act in the 
supreme court of the state. 

Reasonable compensation also has been con- 
stantly allowed, as occasion required, in those 
courts for the services of auditors, referees, 
masters, and assessors, upon the same prin- 
ciple and without hesitation or objection. 
Proper allowance was also made for the copies 
of records and other necessary documents, 
and for the abstracts of the proofs and exhib- 
its in equity suits even before the adoption 
of any. rule in that behalf by the supreme 
court Jurisdiction in equity in the state 
courts of this district was much less compre- 
hensive at that date than under existing laws, 
but it is believed that the practice as here 
described was well known and understood in 
those com-ts as authorizing a reasonable tax- 
ation for copies, and the abstracts of the 
proofs and exhibits of the record. Written 
copies of records and abstracts of equity cases 
were formerly used in the supreme court, but 
the power of the court to require them to be 
printed was never doubted as derived under 
the seventeenth section of the judiciary act. 
Chrcuit courts possess the same power, as the 
words of the section are, "that aU the said 
courts of the United States" may "make and 
establish all necessary rules for the orderly 
conducting business in said com-ts." Sug- 
gestion may be made that the process act re- 
ferred to was a temporary act, but it was 
continued by subsequent acts, and made per- 
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manent by the act of the Sth of May, 1792, 
subject to cei'tain important altei-ations in re- 
spect to the forms and modes of proceeding in 
suits in equity, and in those of admiralty and 
maritime jurisdiction. 1 Stat 123; Id. 191;^ 
Id. 276. By the original process act the rates 
of fees in causes of equity and of admiralty 
and maritime jurisdiction were prescribed to- 
be "the same as are or were last allowed in 
the states respectively in the court exercising 
supreme jurisdiction in such causes." Id. 9i 
No change was made in respect to the rates 
of fees taxable between party and party in 
such causes by the subsequent act, whereby 
the original process act was made permanent. 
Express provision is made, in the third section 
of the last-named act for the fees and com- 
pensations of marshals, clerks, jurors, wit- 
nesses, and district attorneys, but no provision 
whatever is made regulating the fees for the 
travel and attendance of the party, for the 
services of an auditor, referee, master, or as- 
sessor, or for any taxation for copies of the 
case in a writ of error, appeal in equity or in 
admiralty, or for the abstracts of the proofs 
and exhibits in a final hearing in equity- 
Other statutory regulations upon the subject 
of fees were passed by congress prior to the 
act of the 26th of February, 1853, but none 
of them touch the matters herein enumerated 
as prescribed in the act making permanent 
the original process act. 1 Stat 624. Noth- 
ing, of the kind is pretended by the respond- 
ents, but they insist that every charge not 
expressly authorized by the act of the 2Gth of 
February, 1853, must be regarded as imwar- 
ranted, and to support that proposition they 
rely upon the language of the first section of 
the act. 

Provision is there made to the effect "that 
in lieu of the compensation now allowed by 
law" to attorneys, solicitors, proctors, district- 
attorneys, clerks, marshals, witnesses, jurors, 
commissioners, and printers, "the following 
and no other compensation shall be taxed and 
allowed." Repeated decisions have estab- 
lished the rule that the fees and compensations 
enumerated in the act are exclusive of all 
others, and that none other as respects the 
officei-s and persons therein desa-ibed can be 
taxied and allowed; but it is clear that neither 
the provisions ia the act of congress nor the 
decisions of the courts have any respect to 
any matters not enumerated in the act They 
do not touch the question whether the pre- 
vailing party is entitied to costs for his ti'avel 
and attendance, nor whether an auditor, ref- 
eree, master, or assessor is entitled to a rea- 
sonable compensation for his services, nor 
whether it is competent for the court by rule 
to require that the record in a writ of error 
or appeal shall be printed before trial, or to 
require that the record or an absti-act of the 
proofs and esiiibits in an equity suit shall be 
printed before the final hearing. Untouched 
as these matters are in the subsequent legis- 
lation of congress, the absence of any i-ule of 
com-t would be still regulated by the provi- 
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slon in the original process act, that the rates 
of fees in causes of equity shall be the same 
as are and were last allowed by the states 
respectively in the exercise of supreme juris- 
diction in such causes. Power was conferred 
upon the supreme court by the sixth section 
of the act of the 23d of August, 1842, "to 
regulate the whole practice of the" district 
and circuit courts, and by the seventh section 
of the same act to make and prescribe regu- 
lations to the said courts as to the taxation 
and payment of costs on all suits and proceed- 
ings thei'eln. By that section the supreme 
court might also "make and prescribe a table 
of the various items of costs which shall be 
taxable and allowed in all suits to the parties, 
theh' attorneys, soUcitors, and proctors, to the 
clerk of the eotirt, to the marshal of the dis- 
trict and his deputies, and other offica's serv- 
ing process, to witnesses, and to all other 
persons whose services are usually taxable in 
bills of costs." 5 Stat 518. Doubtless the 
power therein conferred so far as respects 
attorneys, solicitors, proctors, clerks, and mar- 
shals, and their deputies, and all other officei's 
and persons named in the subsequent fee-bill 
act is repealed; but it is a great mistake to 
suppose tbat no costs of any kind can be al- 
lowed except what are enumerated in that 
fee-bill. Justice could not well be adminis- 
tered if that was the rule; and there is noth- 
ing in any act of congi'ess to support the 
proposition. Hathaway v. Roach [Case No. 
6,213]; Prouty v. Draper [Id. 11,447]. Costs 
in equity suits are regulated by the twenty- 
fifth equity rule, and also by the sixty-second 
rule, which provides that the same solicitor, in 
cases where there are two or more defendants 
and they file separate answers, shall not be 
allowed cost for more than one answer, unless 
a master upon reference shall ceitify that 
separate answers were necessary. Rule 82 
provides that the compensation to be allowed 
to every master in chancery for his services 
in any particular case shall be fixed by the 
circuit court in its discretion, having regard 
to all the circumstances thereof, and the com- 
pensation shall be charged upon and borne by 
such of the parties in the cause as the court 
shall direct Both judges concuiTing, the cir- 
cuit courts may make other and further rules 
and regulations for the practice, proceedings, 
etc. in their respective districts not inconsist- 
ent with the mles prescribed by the supreme 
court. Rule 89. Pursuant to that authority, 
the judges of the circuit court for this dis- 
trict on the 25th of May, 1842, adopted the 
second additional rule, .which, among other 
things, provides that in aU causes in equity 
set down for a hearhig, a printed copy of the 
whole record shall be delivered to each of the 
judges of the court at least seven days be- 
fore the day of the hearing, .... "and 
that the costs of the printing are to be deemed 
costs in the cause." Prior to that date the 
parties had been requu'ed to furnish to each 
of the judges before the final hearing* of the 
cause full "abstracts of the bill answers, — evi- 



dence in documents in the cause"; but since 
the adoption of that practice has been uniform 
to require the whole record to be printed. No 
doubt is entertained by the court of the legal- 
ity of the rule, and, its utility having been 
proved by an experience of more than a quar- 
ter of a century, the court is not inclined to 
repeal it or to adopt any other in its place. 
The taxation of the clerk is sustained. 
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Case No. 7,617. . 

JORDAN V. CASS COUNTY. 

[3 Dill. 185.] 1 

Circuit Court W. D. Missouri. 1874. 

Township Railroad Aid Act— Remedy op Bond- 
holder, 

1. The act of the general assembly of jNIis- 
souri of March 23, 1808 (Laws 1868, p. 927; 1 
Wag. St. p. 312), authorizing township aid to 
railways, is not in conflict with the constitution 
of the state. 

[Cited in Foote v. Johnson Co., Case No. 4,- 
912.] 

[See note at end of Case No. 7,518.] 

2. Article 11, § 14, of the constitution of the 
state, which prohibits the legislature from au- 
thorizing any "county, city, or town" to sub- 
scribe for the stock of any railroad company, 
unless authorized by two-thirds of the quali- 
fied voters therein, does not restrain the leg- 
islature from authorizing township aid to rail- 
ways, if two-thirds of the voters of the township 
shall sanction the proposition. 

[Cited in Jarrott v. Moberly, Case No. 7,223.] 

3. Whether the legislature could, in the case 
of townships, dispense with the popular sanc- 
tion, doubted, but not decided. 

4. As townships were not incorporated bodies, 
the act of March 23, 1868, above mentioned, 
when the proposal has been adopted by the 
voters of the township, authorized the county 
court to issue bonds, in the name of the county, 
on behalf of the township voting the aid. Held 
(construing the legislation of Missouri): (1) 
That the owner of bonds thus issued by a coun- 
ty (or a township) had no remedy by action 
against the township, or taxable inhabitants 
therein. (2) That the remedy of the owner of 
the bonds was by mandamus to the county 
court, to compel it to levy and collect the special 
tax which the act provided as the means to pay 
the bonds and interest thereon. (3) That such 
an owner could sue the county in whose name 
the bonds were issued, in the federal court, 
and recover judgment thereon; but that such 
judgment could not be enforced against the 
county or its property, or the tax-payers of the 
county at large, but only by mandamus to the 
county court to compel the levy and collection of 
a special tax, according to the statute in such 
case provided. 

[Cited in Harshman v. Bates Co., Case No. 
6,148; Blair v. West Point Precinct 5 
Fed. 267; Kimball v. Board of Oom'rs, 21 
Fed. 147; Liebman v. City and County of 
San Francisco, 24 Fed. 721; Vincent v. 
County of Lincoln, 30 Fed. 753; Ayles- 
worth V. Gratiot Co., 43 Fed. 352.] 

[See note at end of Case No. 7,518.] 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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This is an action [by Elizabetli J. Jordan] 
against Ubie county of Cass, upon coupons 
Jittaclied to wliat are ]niown as "townsliip 
bonds." The material part of one of the 
bonds is as follows: "?1,000. State of Mis- 
souri. Cass County Bond. Know all men, 
■etc., that the county of Cass, in the state of 
Missouri, acknowledges itself indebted and 
firmly bound to the Pacific Railroad of Mis- 
souri, in the sum of §1,000, which sum the 
said county of Cass, for and on account of 
Mt. Pleasant township, hereby promises to 
pay said company, or bearer, at, etc, seven- 
teen years after date, with interest, etc This 
is one of twenty-five bonds for $1,000 each, 
issued pursuant to an order of the county 
<;ourt of said county of Cass, made by au- 
thority of an act of the general assembly of 
the state of Missouri, entitled 'An act to fa- 
cilitate the construction of railroads in the 
state of Missouri,' and approved on the 23d 
day of March, A. D. 1868, and authorized by 
a. vote of more than two-thirds of the voters 
of said township, to aid in the construction 
of the Pleasant Hill and Lawrence Branch 
of the Pacific Railroad of Missouri." The 
bond is signed by the presiding justice and 
attested by the clert, and sealed with the 
seal of the county com-t of Cass county. The 
petition is in due form, and asks a judgment 
against the county for the amount of the 
coupons in suit, with interest, damages, and 
costs. The county demurs to the petition, on 
the grounds that the bonds are not the bonds 
of the county, but of Mt Pleasant township, 
on which alone they are binding; that two- 
thirds of the qualified voters of the county 
did not assent to the issue thereof; and that 
the act of March 23, 1868, under which they 
purport to have been issued, is unconstitu- 
tional. The constitution of the state of Mis- 
souri, which went into force in 1865, con- 
tains the following: "The general assembly 
shall not authorize any county, city, or town 
to become a stockholder in, or loan its credit 
to, any company, association, or corporation, 
unless two-thirds of the qualified voters of 
such county, cily, or town, at a regular or 
special election to be held therein, shall con- 
sent thereto." Article 11, § 14. At the time 
when the constitution of 1865 was adopted, 
and when the act of March 23, 1868, under 
which the bonds in question were issued 
went into effect, there, were statutes, author- 
izing counties, cities, and incorporated towns 
to aid in the building of railways; but the 
above mentioned act of March 23, 1868, is 
the first that gave such powers to townships. 
This act (Laws 1868, p. 02; 1 Wag. St. p. 313) 
provides that, upon the petition of twenty- 
five "taxpayers and- residents of any munici- 
pal township for election purposes," the coun- 
ty court shall order an election to be held in 
the township, to determine whether the pro- 
posed subscription to the capital stock of the 
company building or proposing to build a 
railroad into, through, or near the township, 
shall be made. The further provision is, that 



if "not less than two-thirds of the qualified 
voters of such township, voting at such elec- 
tion, are in favor of such subscription, it 
shall be the duty of the county court to make 
such subscription in behalf of such town- 
ship;" and if so voted, "the county court, 
in payment of such subscriptions, shall issue 
bonds, in the name of the county, with cou- 
pons for interest attached." To pay for the 
subscription, or to pay the principal and the 
interest on the bonds, if bonds have been 
issued, the provision is, "that the county 
court shall, from time to time, levy and cause 
to be collected, in the same manner as coun- 
ty taxes, a special tax, which shall be levied 
on all the real estate lying within the town- 
ship making the subscription." The further 
provision is that the revenue officers of the 
county are to collect this special tax, and ap- 
ply the same exclusively to pay such sub- 
scription or bonds; and the county court is 
required to cancel bonds which shall be paid. 
Under this state of the law, the question on 
the demurrer was, whether an action upon 
the bonds issued by the county court, under 
this act, in the name of a county in behalf 
of a township, could be maintained against 
the countj-. Many similar actions are pend- 
ing, and the question was argued by- 
TV. B. Napton, T. K. Skinkerj and others, 
for the bondholders. 

W. P. Hall, N. Holmes, Gage & Ladd, Rob- 
ert Adams, Jr., Glover & Shepley, and others, 
for the county. 

Before DHjLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Cureuit Judge. The bonds under 
consideration were issued under the act of 
March 23, 1868, by the county com't of the 
county, in the name of the county, on behalf 
of the township. This act has been held 
constitutional by the supreme com't of the 
state (State v. Linn County Court, 44 Mo. 
505), and it is om- opinion that the constitu- 
tion of the state (article 11, § 14), which pro- 
hibits the legislature from authorizing any 
"county, city, or town" to subscribe to the 
stock of any railroad company, unless author- 
ized by two-thirds of the qualified voters 
therein, does not prohibit the legislature from 
authorizing township aid to railways, if two- 
thirds of the voters of the township shall 
sanction the proposition. Whether the legis- 
lature could authorize township aid to rail- 
ways without the assent of two-thirds of the 
voters therein, need not be determined, for it 
has not undertaken to do so. The section of 
the constitution above mentioned does not in 
terms limit the legislative power, except as 
respects "counties, cities, and towns;" but 
other mimicipal creations would be within 
the mischief the constitution intended to rem- 
edy, and hence, it would seem, within its 
spirit and meaning. Supposing this to be so, 
however, the only limitation on the legisla- 
ture would be, that it could not authorize the 
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aid by toTVTisliips, or by tbe people within 
tliem, -witliout tie popular sanction whidi the 
constitution requires. It would not be a fair 
or legitimate construction of the provision of 
the constitution, to hold that it absolutely 
disabled the legislature as respects municipal 
creations or civil divisions of the state not 
therein mentioned. 

Treating the act of 1868 as valid, the next 
question is, whether the holder of bonds is- 
sued in accordance with its provisions— that 
is, by the county com^, in the name of the 
county on behalf of the township, pm-suant to 
a two-thirds vote of the citizens of the town- 
ship—can maintain an action thereon, for any 
purpose, against the county in whose name 
the bonds are made. At the outset of this in- 
quiry, it may be remarked that we do not un- 
derstand the plaintiff's counsel to contend 
that the bonds are the proper debt or obliga- 
tion of the county, or that payment thereof 
may be enforced against the property of the 
county, or against the tax-payers or property 
in the county at large. The bonds recite 
that they were authorized by a two-thirds 
vote of the township; and, under the provis- 
ion of the constitution above mentioned, not 
having been authorized, or pm*porting to have 
been authorized, by a vote of the qualified 
voters of the county, it is clear that they im- 
pose no obligation on the county, and equally 
clear that the real or ultimate liability is on 
the taxable property within the township. 
But how, and against whom, is this liability 
to be enforced and made available? 

It is urged by the counsel for the county 
that the remedy of the bondholder is by an 
a-ction against the township, or against the 
tax-payers and residents of the township, in 
whose behalf the bonds were issued. But 
there is no statute in Missouri creating "mu- 
nicipal townships for election pm-poses" bod- 
ies politic, and' no provision is made for suits 
by or against them. 

Undoubtedly the legislature designed that 
there should be a remedy upon these bonds; 
and if it wei-e consistent with the legislative 
iutent, the com-t would be jiistified in holding, 
if necessary to afford an effectual remedy, 
that the township was created by implica- 
tion, as to this particular matter, a body cor- 
porate, and, as such, liable to be sued. But 
such a view is not necessary to give a reme- 
dy, and seems not to be consistent with the 
express provisions that the bonds should be 
issued in the name of the county, and the 
necessary taxes to pay them be levied and 
collected by the officers of the county. We 
are impressed with the conviction that this 
was done by the legislatm-e because of the 
want of corporate power in the "municipal 
township for election purposes." 

The next suggestion is that the action 
should be against the tax-payers and resi- 
dents of the township in analogy to the 
principle of the well known case of Russell v. 
Men of Devon, 2 Term R. 667, and to the per- 
sonal liability of the inhabitants of towns in 



New England for judgments against the town 
corporations. Beardsley v. Smith, 16 Conn, 
■368; DilL Mun. Corp. §§ 446, 687, 693, note. 

Such a personal liability on the part of the 
inhabitants for the debts of a public, munici- 
pal, or quasi corporation, is not elsewhere 
recognized to exist, and could not be enforced 
by an action at law without contravening the 
mode prescribed by the act under which the 
bonds were issued for acquiring the means of 
making payment thereof. The legislature 
has provided the mode of raising the means 
for making payment of the bonds, which is 
by. the levy and collection of a "special tax'^ 
for that pm-pose, to be "levied on all the real 
estate lying within the township," and it has 
specially enjoined upon the county com*t the 
duty of levying and causing such to be col- 
lected; and, undoubtedly, this is such a duty 
as, supposing the bonds to be valid, may be 
enforced by mandamus. It is, to our mind, 
clear that the bondholder, if he chose to re- 
sort to the state tribunals, might, without 
first obtaining a judgment against either the 
county or township, file an information for a 
writ of mandamus, to be directed to the coun- 
ty court, to compel it to levy and cause to be 
collected the special tax from which alone 
can come the funds that the law has provided 
for the payment of the bonds. Dill. IMun, 
Corp. § 685, etc. But this com-t has no orig- 
inal jurisdiction in mandamus. It cannot ac- 
quire jurisdiction by an original proceeding 
in mandamus, but when jurisdiction other- 
wise exists it may issue the writ when neces- 
sary to the exercise of such jurisdiction, 
agreeably to the principles and usages of law. 
Bath Co. V. Amy, 14 WaU. [81 U. S.] 244; U. 
S. V. Union Pacific E. Co. [Case No. 16,599]. 
Therefore, the holder of these bonds cannot 
have any remedy in the federal com-t unless 
he is entitled to recover a judgment thereon, 
and to enforce such judgment, if necessary, 
by mandaanus. This results not from any 
intrinsic difference in this respect between the 
state and federal courts, but from the pecul- 
iar language in which the jurisdiction of the 
cu-cuit court of the United States is conferred 
bj' the judiciary act. 

We are thus brought to the question wheth- 
er a holder of bonds issued pursuant to the 
act of March 23, 1868, may recover judgment 
thereon against the county in whose name 
they are issued, to be enforced, if necessary, 
not by an execution against the coimty, but 
by mandamus against the county court to 
compel it to levy upon the property in the 
township the special tax which the law has 
enjoined as a duty upon it 

After some hesitation we have reached the 
conclusion that such an action will Ue, and 
that this view will best carry out the design 
of the legislature in the enactment in ques- 
tion. The expressed purpose of the statute 
was "to facilitate the construction of railroads 
in the state of Missouri," and to this end it 
provided for the issue of negotiable bonds 
with coupons for interest attached. These 
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•were to be negotiated and sold, and as town- 
sMps were not known to the law as corporate 
bodies, some provision must be made where- 
by payment could, if necessary, be enforced. 
The act met the difficulty arising from the 
non-incorporation of townships by directing 
the bonds to be issued in the "name of the 
county." By the legislation of Missouri, the 
county has a corporate or <iuasi corporate ca- 
pacity, with limited power to contract and 
sue and be sued. Wag. St 407, 408. 

And the county as a civil subdivision or 
arm or agency of the state is under the su- 
preme control of the legislature, except so 
far only as its power is limited by the consti- 
tution. It seems clear when the legislature 
directed the bonds to issue in the name of the 
county that it meant to give to the bonds ad- 
ditional legal value, and this intent should 
be carried into effect by the court so far as 
it is consistent with the provisions of the 
organic law. The theory of the act is to use 
the county and the officers of the county to 
effect the purposes of the enactment. Hence 
the petition for the election is required to be 
presented to the county court, which is the 
official organ of the county; the election is to 
be ordered by the county court, and by this 
tribunal, also, the subscription "in behalf of 
the township" is to be made, and bonds "in 
the name of the county," issued. The coun- 
ty court is to levy and cause to be collected 
the taxes to pay the bonds, and the sheriff 
of the county and the county treasurer are 
required to see to the collection, and applica- 
tion of the taxes. Thus we see the coxmty 
and the county officers are the instruments 
employed by the legislature to give effect to 
' the act under which the bonds were issued. 
There must have been a purpose in requir- 
ing the bonds to be issued in the name of the 
county; but the constitution will prevent any 
liability attaching to the county— that is, to 
the people of the coimty, for the payment of 
these bonds. The constitution, however, will 
not be infringed by allowing the county to be 
sued if the judgment which is rendered is 
one which is not to be satisfied out of the 
private property of the county, if it owns or 
can own any which is subject to execution, 
or by a tax: upon the people or property of 
the county at large. It seems to us that the 
provision that the bonds shall be issued in 
the name of the county implies a liability on 
the part of the county to be sued so far as is 
necessary to give effect to the rights of the 
holders of the bonds consistently with the 
provisions of the constitution. The right of 
the non-resident citizen to resort to' the courts 
of the United States is one which is given by 
the constitution and laws, and it is a right 
which a citizen would be apt to regard as 
specially desh'able, where if he be compelled 
to resort to the state courts it must be to a 
county whose citizens in whole or in part 
are his real adversaries, and who may con- 
stitute the jury to decide the case. This 
right, so valuable to a plaintiff, but which 
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deprives the defendant of no just advantage, 
since the federal comis are by then: constitu- 
tion to stand wholly indifferent between all 
parties, ought not to be considered as un- 
available to a non-resident citizen unless a 
fair construction of the enactments applicable 
to the question so requires. 

It is in our judgment practicable consistent- 
ly with established legal pruiciples to protect 
the constitutional rights of the counties, and 
at the same time to recognize the constitu- 
tional right of the non-resident citizen to 
come with these securities into court to have 
his rights ha respect to them determined. 
This is to be effected by the nature of the 
judgment we" render, which is not a personal 
judgment against the county, but only a judg- 
ment judicially establisMng the plaintiff's 
debt if no defense shall be sucessfully made. 
If the debt shall be thus established we must 
suppose that the proper county court will 
levy and collect from the property within the 
township, the necessary tax to pay the debt, 
but if it should not, this court has the power 
and in that event it would become its duty, 
by mandamus, to cause such tax to be levied 
and collected. 

This view, in effect, makes the county a 
trustee for the township, which is one of the 
subdivisions of the county, and a necessary 
party to the action, but not the party per- 
sonally liable for the payment of the debt 
wMch the plaintiff may establish; and such, 
by the act under -which the bonds in suit 
wei'e issued, is the real relation which is' 
I established between the county and the town- 
j ship. 

I This, it is to be remembered, is a law action, 
j and the judgment to be rendered must be one 
which, so far as the anomalous legislation 
I under review win admit of it, is consistent 
I with the. restricted powers and somewhat 
i rigid rules of a common law court. The pro- 
I visions of the state statutes waiTant the kind 
of judgment which it is proposed to render, 
if the plaintiff shall recover: that is, such 
judgment as may be foimd necessary to ef- 
fectuate the rights of the parties. Wag. St 
1051, §§ 1, 2.. 

But the common law adjudications show 
that the judgment may be moulded so as 
to conform to the rights of the parties under 
the law, and by analogy support the view we 
take. Thus, in Peck v. Jenness, 7 How. [48 
TJ. S.] 612, where the plaintiff attached goods 
of his debtor before the latter was proceeded 
against in bankruptcy, and where, pending 
the action, the debtor was discharged, the 
supreme court of the United States held that 
it was competent and proper for the court 
to render a judgment, notwitstanding the dis- 
charge, for amount of the debt damages and 
costs, "to be levied only of the goods of the. de- 
fendant attached on plaintiff's writ, and not 
otherwise." "The books," says Mr. Justice 
Grier, in this case, *'are full of precedents for 
such a judgment. When an administrator 
pleads plene administravit, the plaintiff may 
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admit tlie plea, and take Judgment of assets, 
quando acciderint When the defendant 
pleads a discharge of his person under an 
insolvent law, the plaintiff may confess the 
plea and have judgment, to be levied only of 
defendant's future efEects." [Peck v. Jen- 
ness] 7 How. [48 U. S.] 623. So, subsequently, 
the supreme court held that when contracts 
made payable in coin are sued upon, judg- 
ments may be entered for coined dollars and 
parts of dollars. Bronson v. Rodes, 7 Wall. 
[74 U. S.] 229. 

Upon the whole, our judgment is that the 
action is well brought against the county; 
that the county may make defense, but if 
the plaintiff shall be found entitled to re- 
cover, he may have judgment against the 
county for his debt, damages and costs, to be 
enforced, if necessary, by mandamus against 
the county court, or the judges thereof, to com- 
pel them to levy and collect a special tax 
according to the statute in such case pro- 
vided, and not otherwise. Demurrer over- 
ruled. 

NOTE. The principle that debts incurred by 
or in the name of a public or quasi corporation, 
under legislative authority, cannot under any 
circumstances be enforced against tlie private 
property of the inhabitants, has recently been 
decided by the supreme court of the United 
States, in the case of Rees v. City of Watertown 
(which went up from Wisconsin) 19 Wall. £86 
U. S.] 107. 



Case Wo. '7, 518. 

JORDAN V. CASS COUNTY. 

[3 Dill. 245.] 1 

Circuit Court, W. D. Missouri. 1875.2 

Township Boxds — Brasch Railroad Act. 

1. Bonds negotiable in form, issued by a 
county in Missouri, on behalf of a township 
therein, reciting that they "are issued by the 
order of the county court, made by authority 
of an act of the general assembly of Missouri, 
entitled 'An act to facilitate the consti'uetion of 
railroads in the state of Missouri,' approved 
March 23, 1868, and authorized by a vote of 
more than two-thirds of the voters in said town- 
ship, to aid in the construction of the Pleasant 
Hill &r Lawrence Branch of the Pacific Rail- 
road, of Missouri," said railroad having legal 
power to build branches and receive such sub- 
scriptions, are valid in the hands of a holder for 
value without actual notice of the facts relied 
on to defeat a recovery on such bonds. 

2. The proceedings of the county court in this 
case, considered by Krekel, J., to be binding 
even if the bonds were in the hands of the origi- 
nal takers thereof. 

The coupons sued on [by Elizabeth J.Jordan] 
are from bonds issued by Cass county on be- 
half of Mt. Pleasant township, in that county, 
to the Pacific Railroad Company, of Missouri, 
a corporation created by an act of the general 
assembly (Sess. Acts Mo. 1849, p. 220), and 
authorized to build branches to any point in 
any county in which the road might run. At 
the time of the issue of the bonds, and when 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in 95 U. S. 373.] 



'the steps preliminary thereto were taken, a 
part of its road was constructed in Cass coun- 
ty. The company therefore was authorized 
to build a branch in that county, and on the 
15th day of June, 1869, formally announced 
its intention to build a branch to the western 
limits of the county, to be known as the 
Pleasant Hill & Lawrence Branch of the Pa- 
cific Railroad. This was done by filing in the 
office of the secretary of state, in pursuance 
of the branch railroad law of March 23, 1868, 
an offer to Cass county and all other inter- 
ested to build said branch. The bonds now 
in question recite that they "are issued under 
and pursuant to an order of the Cass county 
court, made by authority of an act of the gen- 
eral assembly of jMissoui-i, entitled 'An act 
to facilitate the construction of railroads in 
the state of Missouri,' approved March 23, 
1868, and authorized hj a vote of more than 
two-thirds of the voters of said township, to ■ 
aid in the construction of the Pleasant Hill & 
Lawrence Branch of the Pacific Railroad, of 
Missouri." The county court records show, 
that the proceedings preliminary to the issue 
of the bonds were taken strictly in pursu- 
ance of the statute. 1 Wag. St. 313, § 51. 
There was a petition of more than twenty- 
five tas payers and residents of the town- 
ship presented to the comrt, praying it to sub- 
mit to a vote of the qualified voters of the 
township the question of subscribing $25,- 
000 to the capital stock of the Pacific Rail- 
road Company, which proposes to build a 
railroad through said township, to b^ known 
as the Pleasant Hill & Lawrence Branch of 
the Pacific Railroad. Thereupon an order 
was made in accordance with the prayer of - 
the petition, and the sbei-iff was directed to 
give notice of the election, which was fixed 
for the 13th of July, 18G9. The election was 
duly held, and more than two-thirds of the 
qualified voters of said township, voting 
thereat, voted in favor of the subscription. 
The court thereupon ordered the subscrip- 
tion to be made to the capital stock of the 
Pacific Railroad and the bonds to be issued. 
Before anything further was done, the Pa- 
cific Railroad Company appeared by its attor- 
ney, and offered the court a contract for 
building the branch, the only part of which 
material to be noticed is the following: "It 
being distinctly understood and mutually 
agreed by and between the parties hereto, 
that the stock so to be Issued shall be stock 
in the branch railroad, * * « « and none 
other, as provided by an act of the general 
assembly of the state of Missouri, entitled 
'An act to aid the building of branch rail- 
roads in the state of Missouri,' approved 
March 23, 1868." This contract was at first 
rejected by the court on account of this ob- 
noxious clause. Subsequently petitions were 
presented signed^ by more than two-thirds of 
the qualified voters of the township, in which 
the petitioners state to the court that "where- 
as, there are ambiguities and uncertainties 
in said original petition as to the meaning 
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thereof, * * * * -we represent that it was 
the understanding, meaning, object, and de- 
sign of your petitioners for said bonds to be 
issued to said Pacific Railroad, and that the 
certificates of stock to be issued and provided 
therefor as provided by law be issued on the 
^tock of said branch road, all of which we 
hold legal and binding on us, and pray the 
x;ourt to act according to the premises afore- 
said." Thereupon the contract offered by 
•the Pacific Raihroad Company was accepted, 
the branch stock received, and the bonds is- 
sued and delivered to the Pacific EaUroad 
Company, which forthwith buUt the branch 
road. The next step was an order for a levy 
.of a tax of S-10 of one per cent upon the 
township to pay the interest to accrue. This 
order was repeated in each of the years 1870, 
1871 and 1872. In the latter year an order 
■was made for the funding of such coupons 
■as then remained unpaid, amounting to some 
$1,500; the rest had been paid amounting to 
-about §3,500, gold. Finally the revoking or- 
der of February, 1873, was made. By this it 
appears that some of the taxes had been paid, 
iind some remained unpaid. It appears from 
one of the orders, that the stock held by the 
company was voted on one occasion by com- 
missioners appointed by the court. The plain- 
tiff is the holder of the coupons in suit for 
value, and without notice of any informality 
or illegality in the issue of the bonds, except 
so far as notice is imputed by law. 

T. K. Skinker, for plaintiff. 
Gage & Ladd, for defendant 

PBefore DILLON, Circuit Judge, and KKE- 
:KEL, District Judge.] 

KREEIEL, District Judge. 1. One view of 
this case is, had the county com-t of Cass 
county power to subsa'ibe to, and accept, the 
stock of the Pleasant Hill & Lawrence 
Branch road, when the petition under which 
the order to submit the question of sub- 
scription to the voters was made, stated 
"that they desire as a township, to subscribe 
twenty-five thousand doUars to the capital 
stock of the Pacific Railroad Company which 
proposes to build a railroad through said 
township, to be known as the Pleasant Hill 
.& Lawrence Branch of the Pacific Raih-oad?" 

The order of submission followed the pe- 
tition. If the necessary two-thirds vote un- 
der this petition and order, favorable to the 
subscription, was given, I am of opinion that 
the court was authorized to subscribe to and 
accept the stock in the branch. The petition 
itself, in other parts than those quoted, abun- 
dantly shows that the proceeding was had 
under the act of 23d of March, 1S6S <page 92, 
Sess. Acts 1868),— for prior to that time no 
law authorizing townships to subscribe stock 
to a railroad existed in Missouri. 

The petition says that "the Pacific Railroad 
Company proposes to build a raik-oad through 
the township." The proposition here spoken 
.of is verified by the resolution of the board 
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of directors of the Pacific Railroad Company, 
filed with the secretary of state on the 15th 
day of June, 186&— after the petition, but 
prior to the day of election— declaring in fa- 
vor of building the branch road as authorized 
and required by the act of the 23d of March, 
1868 (page 90, Sess. Acts 1868). From the 
proceedings of the tax-payers, the action of 
the coimty court of Cass (?ounty, as weU as 
the action of the Pacific Railroad board, it is 
very evident that all were acting under the 
acts cited and attempting to comply with the 
provisions thereof. 

The tax-payers in their petition for sub- 
mission, employ the very words of the first 
section of the act of the 23d of March, 18G8, 
"proposing to build." The authority of the 
first section is, "to subscribe to the capital 
stock of any railroad company of this state," 
and this, taken together with the petition 
and order, that the subscription is to be made 
for the construction of the Pleasant Hill & 
Lawrence Branch of the Pacific Railroad, it 
may well be, that had the Pacific Railroad 
Company accepted the subscription to its 
stock, it would have been bound only to is- 
sue stock as of the branch. This view gains 
strength from a close examination of the sec- 
ond section of the act of the 23d of March, 
1868, which provides, that a railroad may re- 
ceive "subscriptions to stock to aid in its con- 
struction in the name of such branch, which 
shall be expressed in the certificate of stock 
issued." The third and fourth sections of the 
act last cited are in hai*mony with this view, 
and indeed tend to support it 

The authority to subsmbe to and accept 
the stock of the branch road is then not only 
justified by the law, but in strict compliance 
with the design and intention of the tax- 
payers and the order of the comrt In the 
petition of two-thirds of the tax-payers of 
the township, they declared this to have been 
their imderstanding, and though such a pe- 
tition cannot be substituted for a two-thirds 
vote required by law, yet it shows, at least, 
that the question now raised is a technical 
one. 

2. But supposing the views above expressed 
should be erroneous, the question arises, in 
how far are innocent holders of bonds for 
value affected by the proceedings had in the 
premises. Here is a bond reciting the law 
and the facts required to make it a vital com- 
mercial obligation payable to bearer— is the 
purchaser of such bond bound to make in- 
quiry and ascertain whether the issuer of the 
instrument set out the truth, when the facts 
at least were peculiarly within its reach, 
and under the law to be ascertained by the 
county court, and it alone? 

The power being conferred on the county 
court by law to issue the bonds on a given 
state of facts, to be ascertained by it, is eith- 
er an untruthful statement of the facts on the 
face of the bonds, or even an erroneous ex- 
ercise of an unquestionable legal power to 
affect an innocent holder for value? 
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There has been no actual notice to the 
plaintifE of any irregularity, if such has oc- 
curred. The proceedings in court and the fil- 
ing of the declaration of intention to build 
the branch road by the Pacific Railroad Com- 
pany in the secretary of state's office, impart 
no constructive notice. The levy and collec- 
tion of taxes, and the payment of coupons 
for several years show beyond question how 
the matter was viewed by all the parties, 
and though such acts might not estop the de- 
fense here interposed, if legal authority was 
entirely wanting in the county court to is- 
sue the bonds, yet they strongly tend to show 
the wrong that would be done to permit a 
technicality to stand in the way of substan- 
tial justice. In my view the case is with the 
plaintiff. 

DILLON, Circuit Judge. I concur in the 
result, on the second groimd stated In the 
foregoing opinion of KRBKEL, District 
Judge, without giving any opinion on the 
view first therein expressed. Judgment for 
plaintiff. 

[NOTJE. This case was reviewed in error by 
the supreme court. Mr. Chief Justice Waite, 
in delivering the opinion of the court, said: "It 
appears with reasonable certainty that the vote 
of the township was for a subscription to aid 
in the construction of the branch road, and 
was intended to authorize the toking of the 
stock in the Pacific Railroad set apart, under 
Act March 21, 1868, to the Pleasant Hill & 
Lawrence Branch." The opinion in this case 
is very short, and refers to the ease of Cass 
County V. Johnson, in which the opinion is also 
delivered by Mr, Chief Justice Waite, and in 
which he decides that the subscriptions of 
Cass county are valid, as are also the bonds. 
The township aid act (1 Wagner's St. 313) of 
Missouri is not repugnant to the constitution 
of that state; and, further, that although the 
bonds may be in fact the bonds of tlie township, 
yet an action may be maintained upon tiiem 
against the county. Upon this last point tiie 
learned chief justice says: "The reasoning of 
the learned circuit judge in Jordan v. Cass (Case 
No. 7,517) is to our minds perfectly conclusive, 
and we content ourselves with a simple refer- 
ence to that ease as authority upon that point." 
Cass County v. Johnson, 95 U. S. 360; Same v. 
Jordan, Id. 373.] 
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JORDAN V. DOBSON et al. 

[2 Abb. U. S. 398; 4 Fish. Pat. Gas. 232; 7 
Phila. 533; 27 Leg. Int. 292.] i 

Circuit Court, E. D. Pennsylvania. Sept. 12, 
1870. 

Patents — ^Parties — Extensions — Potveks op 
Congress. 

1. It is a fatal defect in a bill to enjoin the 
infringement of a patent for an invention, that 
all the owners of the patent have not been made 
parties. 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and by Samuel S. Fisher, Esq., and here 
compiled and reprinted by permission. The 
syllabus and opinion are from 2 Abb. U. S. 3^8, 
and the statement is from 4 Fish. Pat. Cas. 
232.] 



2. But those persons only are deemed owners, 
within the rule, to whom the patent was issued, 
or to whom interests in it have been transferred 
by assignment in writing, duly authenticated. 

[Cited in Tilghman v. Proctor, 125 U. S. 143, 
8 Sup. Ct. 898.] 

3. In a suit founded upon a re-issued patent, 
the courts must presume that the commissioner 
duly performed his duty of ascertaining that 
the defect in the original specification was owing 
to inadvertence, accident, or mistake; and that 
the amended description is of the same invention 
as was covered by the original patent. It seems, 
that this presumption is conclusive, except 
against the allegation of fraud in the transac 
tion. 

[Cited in Kerosone Lamp Heater Co. v. Lit' 
tell. Case No. 7,724; Combined Patents 
Can Co. V. Lloyd, 11 Fed. 151.] 

4. When fraud is alleged, the burden of prov- 
ing it is upon the party making the charge. 

5. Congress has power to authorize, by spe- 
cial act, the extension of a patent, notwithstand- 
ing the fact that original patent has previously 
expired, and the invention has been introduced 
to public use. 

[Cited in The Fire-Extinguisher Case, 21 Fed. 
4o.J 

6. A special act of congress, authorizing an 
extension of a particular patent, should not be 
read and construed in connection with the gen- 
eral acts on the subject of patents. 

7. The decision of the commissioner of pat- 
ents in granting an extension is conclusive evi- 
dence of all the facts which he is required to 
find before issuing it; e. g., of the fact that 
there has not been an abandonment of the in- 
vention. 

[Cited in brief in Fassett v. Ewart Manuf g 
Co., 58 Fed. 364.] 

8. The issue, re-issue, and extension of a pat- 
ent, and the fact that it has been sustained in 
previous suits, create a strong presumption 
against a defense of want of novelty in the in- 
vention. 

9. The requisites of an answer seeking to set 
up want of novelty in the invention, in defense 
to a bill for an infringement of a patent, and the 
sufficiency of the evidence to sustain such de- 
fense, — considered. 

[Followed in Jordan v. Wallace, Case No. 7,- 
523.] 

10. The validity of the extended patent, grant- 
ed August 20, 1862, under special act of May 
30, 1802 [12 Stat. 904], for improvements in 
manufacture of fibrous materials,— examined 
and sustained. 

11. A license granted by the patentee of an 
invention, permitting the invention to be manu- 
factured and used upon certain terms and con- 
ditions, cannot be deemed evidence of an ac- 
quiescence in infringements of his right. It 
implies the assertion of an exclusive right in 
the invention. 

[Followed in Jordan v. Wallace, Case No..7,- 
52B. Cited in Gordon v. Anthony? Id. "5,- 
605; Atwood v. Portland Co., 10 Fed. 
283.] 

12. When a patent expires during the pen- 
dency of a suit for infringement, no perpetual 
injunction can be granted, but complainant may 
obtain a decree for an accounting. 

[This was a bill in eqiuity filed to restrain 
the infringement of letters patent for "im- 
provement in machineiy for the manufac- 
ture of wool and other fibrous material," 
granted to John Goulding, December 15, 
1826, and reissued July 29, 1836. The orig- 
inal patent expired December 15, 1840, but 
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by special act of congress, passed May 30, 
1862, the commissioner of patents was au- 
thorized to extend the patent, upon applica- 
tion, and an extension Tvas accordingly 
granted for seven years from August 30, 
1862. The extended patent was assigned to 
complainant and reissued to Mm June 28, 
1864. [No. 1,714.] 

[The claims of the reissue of 1864 were as 
follows: "(1) In combination, the following 
sets of apparatus or elements mating up a 
machine, namely: first, a bobbin stand or. 
creel; second, bobbins on which rovings 
may be wound; third, guides or puis; fourth, 
a carding machine; fifths condensing and 
drawing off apparatus; and, sixth, winding 
apparatus, all substantially such as are 
herein described, whereby rovings may be 
fed to a carding machine, carded, condensed, 
drawn off, and wound again in a condensed 
state, substantially in the manner hereinbe- 
fore set forth. (2) The feed rollers of a 
carding machine, in combination with bob- 
bins and proper stands therefor, and guides 
or pins whereby slivers or rovings may be 
fed to be carded by mechanism, substanti- 
ally as herein described. (3) A delivering 
cylinder of a carding machine, in combina- 
tion with apparatus for drawing off, con- 
densing or twisting, and winduig carded 
filaments; the apparatus being substantially 
such as herein described, whereby carded 
filaments may be delivered, drawn off, con- 
densed, and wound in a condensed state 
upon bobbins, as hereinbefore set forth. (4) 
A mule or spinning fi-ame, provided with 
spindles mounted on a carriage, and with 
jaws or their equivalents, for retaining rov- 
lug, in combination with bobbins whose axes 
fire parallel or nearly so with the line of 
spindles, and rest upon drums revolving to 
unwind the bobbins, the combination being 
and operating substantially as hereinbefore 
set forth."] 2 ■ 

H. T. Fenton and F. Sheppard, for com- 
plainant. 

N. H. Sharpless, K. P. White, G. H. Earle 
and 0. Guillon, and George Juntins, for de- 
fendants. 

STRONG, Circuit Justice. In the year 
1863, the complainant, by sundry assign- 
ments, became the owner of a patent for a 
new and useful improvement in machinery 
for the manufacture of wool and other 
fibrous material, originally granted to John 
Goulding. The patent was first issued De- 
cember 15, 1826, and it granted to the paten- 
tee the full and exclusive right and liberty to 
make, construct, and use, and vend to others 
to be used, the invention therein described 
for the period of fourteen years from its 
date. It was surrendered July 29, 1836, and 
letters patent for the same invention were 
then reissued for the residue of the term for 
which the patent was at first granted. For 
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some reason which does not clearly appear 
in the evidence, but which the bill alleges 
to have been accident and mistake, the pat- 
entee failed to obtain an extension of the 
patent, before the aspiration of the time for 
which it was originally issued. But on May 
30, 1862, an act of congress was passed by 
which the commissioner of patents, on appli- 
cation to him made by the patentee, was au- 
thorized to grant a renewal and extension 
of the patent for seven years from the time 
of such renewal and extension, or withhold 
the same under the existing laws, in the 
same manner as if the application therefor 
had been seasonably made, with a proviso, 
however, that such renewal and extension 
should not have the effect, or be consti-ued 
to restrain persons, who might be using the 
machinery invented by said Goulding at the 
time of the renewal, from continuing to use 
the same; nor to subject them to any claim 
for damage for having so used it. Under 
this act of congress, the patent which had 
been granted to Goulding, and which had 
expired, was renewed aJid extended by the 
commissioner of patents for seven yeai-s 
from the date of its renewal, viz.: August 
30, 1862. It was in the year next f oUowmg, 
that the complainant succeeded to its own- 
ership. On June 28, 1864, this extended pat- 
ent was surrendered, and reissued to the 
complainant for the remainder of the seven 
years. Such is the right asserted by the 
complainant in the bill now before me, and 
it is established by the evidence. 

The bill further complains that since the 
date and issuing of the last above-mentioned 
reissued letters patent, and while the exclu- 
sive right was in the complainant, the de- 
fendants have, without his license, and in 
disregard of his right, manufactured, used, 
and sold, and that they continue to manu- 
facture, use, and sell, in large numbers, 
cards and jacks, and machinery which were 
made after August 30, 1862, embracing and 
containing the improvement invented by said 
Goulding, and secured to the complauiant 
by the last above-mentioned reissued letters 
patent; or embracing and containing me- 
chanism substantially the same in principle, 
construction, and mode of operation as the 
said improvement. 

All that need be said of this allegation of 
infringement is, that, in part, it is incontro- 
vertibly proved. It is true, the defendants 
have not manufactured or sold the cards, 
jacks, and machinery described in the pat- 
ent, but the evidence is full that they have 
used the patented improvement; that they 
bought numerous sets of the machinery after 
the patent was extended, and used them 
until this bill was filed. Indeed, I do not 
understand the fact of infringement as be- 
ing seriously contested. It was not directly 
denied in the answer, nor was it in the argu- 
ment The defense is rested upon other 
grounds, which I shall proceed to consider. 
It is first alleged that all the owners of the 
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patent have not been made parties to the 
bill. If this averment is well founded, of 
course there is a fatal defect But I do not 
think it is sustained by the evidence. So 
far as the written evidence extends, it shows 
beyond doubt that the entire ownership of 
the patent to Goulding, was vested in the 
complainant in 1863, and that in 186J the 
reissued lettters were granted tO' the com- 
plainant alone. No giunt, or assignment 
from him to any other person has been 
shown. The act of congress authorizes as- 
signments only in writing, and legal owner- 
ship can be acquired only by written instru- 
ments. No successful attempt has been 
made to prove that the complainant has ever 
made any written assignment or grant of 
any part of the title to the patent. It is 
true, one of the witnesses testified that the 
parties interested in the patent are Jordan, 
Marsh & Co., consisting of Eben D. Jordan, 
B. L. Marsh, Charles Marsh, and James 
Fisk, Jr., and the firm of Frances, Skinner 
& Co., and the firm of Brooks & Ball, and 
that all these parties hold an interest as 
ownei-s, and are part owners. Had the wit- 
ness said nothing more, his testimony would 
have been insufficient to establish legal own- 
ership in the persons named. That, as al- 
ready said, can only be created by written 
instruments of transfer, and the witness 
knew of none. But he has explained and 
coiTceted his testimony, saying that, upon 
reflection, he found he was mistaken in his 
statement, that other parties than Eben D. 
Jordan (the complainant) were interested as 
owners, in the patent; that he knew of no 
other than the said Jordan who is interested 
as an owner; that he had never seen or 
known of the existence of any writing or in- 
strament which conveys any part of the 
patent to the parties above named, and that 
he had never heard any of the said parties 
claim to be part owners with Eben D. Jor- 
dan. He has stated farther, that when he 
testified others than Jordan were joint own- 
ers of the patent, he confounded those who, 
under an arrangement of which he had been 
informed, were to receive a portion of the 
net proceeds of the collections under the 
patent, with owners. I need not say an in- 
terest in the net proceeds of collections 
under a patent does not necessarily amount 
to legal ownership of the patent itself. It is 
plain, therefore, as the case appears, that 
there has heea no want of joinder of the 
necessary parties. 

The other matters of defense set up relate 
mainly to the patent itself, and the defend- 
ants have attempted to show its invalidity 
for many reasons. It is contended that 
when the surrender of the original patent 
was made in 1836, and the new patent is- 
sued, the surrender was not made as al- 
leged, because the original was inoperative 
and invalid by reason of a defective speci- 
fication (the error having arisen by accident 
and mistake), without any fraudulent or de- 



ceptive intention; but that the surrender 
was made and the reissued letters were ob- 
tained with a fraudulent and deceptive in- 
tention of including important changes, not 
a part of the invention of the patentee. 

The same allegation is made respecting the 
suiTender of the extended patent and its re- 
issue in 1864, and it is argued that by reason 
of such fraudulent and deceptive intention* 
the reissued patents were void. The 13th 
section of the act of July 4, 1836 [5 Stat. 122], 
enacted that when any patent which had 
been granted, or which should thereafter be 
granted, should be inoperative or invalid by 
reason of a defective or insufficient descrip- 
tion, or specification, or by reason of the 
patentee claiming in his specification as his 
own invention more than he had, or should 
have a right to claim as new, he may sur- 
render the patent and obtain a new one foi' 
the same invention, for the residue of the 
period then unexpired, for which the orig- 
inal patent was granted in accordance with 
the patentee's corrected description and spec- 
ification, if the error had arisen, or should 
arise from inadvertency, accident, or mis- 
take, and without any fraudulent or decep- 
tive intention. Under this act it is the duty 
of the commissioner of patents, when an 
application is made to him for a reissue, to 
inquire and determine whether the defect 
or insufficiency of the original specification 
was owing to inadvertence, accident, or mis- 
take, or originated in a fraudulent intention,' 
and also to inquire and determine whether 
the amended description is of the same in- 
vention. It must be assumed that he per- 
formed his duty, when the first reissue was 
made in 1836, and the second in 1864. There 
is always a presumption that a public officer 
acts rightly. If the defect or insufficiency 
of the specifications of the surrendered pat- 
ents had not arisen from inadvertence, acci- 
dent, or mistake, and without fraudulent in- 
tention, the commissioner had no right to 
reissue the patent, nor had he any 'right to 
reissue it if the invention described in the 
amended specification was not the same as 
that originally patented, or intended to be 
patented. It must be assumed, therefore, 
he did determine there were defects in the 
former specifications arising from inadver- 
tence, accident, or mistake, without any 
fraudulent intention. And having thus de- 
termined, his decisions are conclusive. They 
are not re-examinable except, so far as he 
decided there was no fraud. It is now set- 
tled that the granting of a renewed patent, 
is so far conclusive upon the question of the 
existence of error in the original patent aris- 
ing from inadvertency, accident, or mistake, 
that it leaves nothing open but the fairness 
of the transaction. Stimpson v. West Ches- 
ter B. Co., 4 How. [45 U. S.] 380; Wood- 
worth V. Stone [Case No. 18,021]; Allen v. 
Blunt [Id. 216]; Curt Pat 280. 

It must also, I think, raise a presumption 
against the existence of any fraudulent in- 
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tent But if not, a party Vfho alleges fraud 
must prove it, and there certainly is no evi- 
dence in tliis cause of any such fraud either 
in the original patentee, or in the complain- 
ant It is not asserted that there is any, 
if the reissued patents were for the same 
invention, as that attempted to be. described 
in the patent first granted. That they were 
for the same I have no doubt I have said 
that it is the commissioner's duty, when a 
patent is ofiEered for surrender, and applica- 
tion is made for reissue, to inquire and de- 
termine whether the amended description 
and specification cover the same invention 
as that which was sought to be covered by 
the surrendered patent That they are for 
the same invention is a fact that he must 
find before he can reissue the patent The 
fact of reissue then must raise the presump- 
tion that the invention is the same. It may 
even be doubted whether this is not a conclu- 
sive presumption, imless, to use the language 
of Judge Story, in Allen v. Blunt [supra], 
**It is apparent on the very face of the pat- 
ent itself, without any auxiliary evidence, 
that the commissioner was guilty of a clear 
excess of authority, or that the patent was 
procm-ed by a fraud between him and the 
patentee." But conceding that the decision 
of the commissioner is not final, what there 
is in this case that would justify my holding 
against the presumption mentioned, the in- 
vention described and patented in the re- 
issued letters of 1864, to be a different one 
from that attempted to be described in the 
original patent of 1826, and the reissue of 
1836, I can not discover. There are some 
slight, very slight changes in the specifica- 
tion, and there are changes in the form of 
the claim. But the surrender of a patent for 
reissue contemplates a change or an amend- 
ment to the former specification, or claim. 
It is aUowed for that purpose in order to 
make that operative, which was inoperative 
Before. It appears to me that the specifica- 
tion of the original patent described a com- 
bination of machines, and mechanical de- 
vices to effect a specified result. Some of 
the devices combined were themselves com- 
binations invented by the patentee. The ele- 
ments of these subordinate combinations 
were old, and were not claimed as new, but 
the combinations themselves were described. 
Goulding's invention, as described by him, 
was, therefore, riot only of the entire com- 
bination of all the machines and devices 
used, but of some of the elements of that 
combination. This is evident to me from 
the description given. Au the combinations 
mentioned in the claims of the reissue of 
1864 are described, and represented in the 
drawings of the reissue of 1836, which are 
not shown to have differed materially from 
the description and drawings of the original 
patent The language of the descriptive 
parts of both patents is nearly identical, 
and the drawings which make part of the 
descriptions are precisely alike. But though 
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the specification of the earlier patent de- 
scribed the arrangement and primary com- 
bination of each element the claim was in 
terms only for that larger combination 
which embraced all the elements. The re- 
issued patent of 1864, in claiming, as it does, 
not only the entire larger combination, but 
also those single elements, or constituent 
parts thereof, which are themselves com- 
binations alleged to have been invented by 
the patentee (Goulding), is plainly, therefore, 
for the same invention. I need not say that 
a patentee's claim is as amendable under the 
statute, as is his specification. Battin v. Tag- 
gart 17 How. [58 U. S.] 74. See, also. Act 
March 3, 1838, § 8 (5 Stat 191). 

It has been further contended, on behalf 
of the defendants, that the act of congress pf 
May 30, 1862, under which the patent was 
extended, was unauthorized and beyond the 
power of congress, Ibeeause the patent had 
expired in 1840, and the invention had be- 
come the property of the public, and be- 
cause, therefore, the act was in effect taking 
property which belonged to the public and 
giving it to an individual. It assumes that 
every person had a right of property in 
Goulding's invention immediately after the 
expiration of his first patent, even before 
any attempt to appropriate it It puts a 
right to appropriate that which is common, 
and in which there can be no private prop- 
erty until there has been an actual appro- 
priation, on the footing of property acquired. 
And it overlooks the express grant of power 
to congress by the cpnstitution. The 8th sec- 
tion of the first article of that instrument 
ordains, that congress shall have power "to 
promote the progress of science and useful 
arts, by securing for limited times, to au- 
thors and inventors, the exclusive right to 
their respective writings and discoveries." 
This is a large power. It is not said when 
those limited -times shall commence, how long 
they shall continue, or when they shall end. 
All that is left to the discretion of congress. 
I see no reason why, under this commission, 
congress may not secure to an inventor an 
exclusive i^ight to his invention for a limited 
period, beginning at any time after the in- 
vention is made, and after it became pub- 
licly known. Congress may be trusted, and 
they are trusted, to take care that in pro- 
tecting the inventor, the public shall not be 
injured. And it is in view of this, that our 
patent laws generally provide that the limit- 
ed time during which an exclusive right may 
be enjoyed by the inventor, shall commence 
with the first revelation of his discovery to 
the patent office. Even in the act of 1862, 
which the defendants assail, all persons who 
had secured rights in the invention by ap- 
propriation, before the authorized extension 
of the patent, were protected. I am not 
aware that it has ever been seriously thought 
congress has not power, after a patent has 
expired, to provide for its extension. In 
Blanchard v, Sprague [Case No. 1,518], Judge 
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Story said, in effect, that tbere is no re- 
striction upon tlie poT^er of congress to ex- 
tend a patent, to cases only where the in- 
vention had not been known or used by the 
public; and that an act of congress granting 
a patent is not unconstitutional because it 
acts retrospectively to give a patent for an 
invention which is in public use; that all that 
is required is, that the patentee should have 
been the inventor. And in Evans v. Eaton 
[Id. 4,559], it was asserted that the grant of 
an exclusive right to an invention for a 
limited time does not imply a binding con- 
tract that at the expiration of the period 
the invention shall become public property. 
And still more: it has been decided directly, 
that congress has power to confer a new 
and extended term upon the patentee, even 
after the expiration of the first. Blanchard 
Gunstock Turning Co. v. Warner [Id. 1,521]; 
Blanchard v. Haynes [Id. 1,512]. And such 
is my opinion. 

Next it is urged that even under the act 
of 1862, the commissioner was not authorized 
to grant the extended patent of that year, 
because the failure to obtain an extension 
before the expiration of the time for which 
the original patent was granted, precluded 
the patentee from obtaining a valid renewal. 
This would have ^een so, doubtless, but for 
the act of congress I have just been con- 
sidering. But that act is to be considered 
as engrafted on the general laws, and they 
must be construed together. If, however, it 
be meant by this objection, that the lapse 
of twenty-two years between the expiration 
of the patent of 1826, and the application for 
its extension, established that the invention 
had been abandoned to the public, the an- 
swer is: (1) That congress was not of that 
opinion, or the act of 1862 would not have 
been passed. And (2) that the question has 
been passed upon by the commissioner of 
patents, and it has been decided that there 
was no abandonment. The action of the 
commissioner in granting, an extension is 
conclusive evidence of all the facts he is re- 
quired to find. Clum v. Brewer [Id. 2,909]. 
Why it was that the first patent to Gould- 
ing was not extended before December 15, 
1840; and why, therefore, there was an in- 
terval of more than twenty years after its 
expiration, and before the act of 1862 was 
passed, and before the extension, I am not 
informed by any thing that appears in this 
case, though it was shown in a former suit 
on the extended patent. I must infer there 
were sufficient reasons for it, without con- 
cluding that the patentee had given up his 
invention to the public. There could hardly 
have been an abandonment without an in- 
tention to abandon, and whether such an 
intention existeu was a proper subject for 
the commissioner's inquiry. I should not be 
justified in reversing -ne conclusion to which 
he came. 

The next objection urged against the com- 
plainant's claim is, that the extended letters 



patent were granted for a period of seven 
years from August 30, 1862, the date when 
the letters were issued, instead of for the 
residue of a period commencing with the 
first issue of the patent of 182G. In other 
words, it is said the commencement of the 
period was wrong. To this it may be an- 
swered, that the act of congress expressly 
authorized the renewal and extension for 
the term of seven years from the time of 
such renewal and extension, and not for the 
residue of the period to be computed from 
the date of the original patent The exten- 
sion was, therefore, precisely in accordance 
with the provisions of the law. Reading the 
special act and the general acts together, 
the commissioner was authorized to Issue 
letters patent for the invention for fourteen 
years from December 15, 1826, and for seven 
years from August 30, 1862, the latter term 
being an extension of the former. 

The objection that the complainant's pat- 
ent is void because the alleged improvement 
is only a mode of operation, ahd therefore 
not patentable, is not correct in fact. I un- 
derstand the patent to be, for a combination 
of mechanical devices, by which new and 
useful results are obtained. 

Another defense earnestly urged during the 
argument, rests upon an allegation of want 
of novelty in the Goulding invention. 
The defendants insist that the invention as 
claimed in the third and fourth claims of 
the patent (the claims which it is alleged 
have been infringed) was known before 1826, 
and was described in *'The Operative Me- 
chanic," published in Philadelphia in' 1826, 
the publication purporting to have been from 
a second London edition. 

It is by no means certain that this defense, 1 
if it be one, is open to the defendants. It is ' 
not distinctly asserted in their answer to the 
bill. Indeed, the novelty of the invention is 
not denied In any way (except, perhaps, par- 
enthetically). Much less is there any asser- 
tion that the invention had been described In 
any printed publication in this or any for- 
eign country, prior to Goulding's application 
for a patent. The nearest approach to an 
assertion of such a defense, which I can find 
in the answer, is the following clause, viz.: 
"And these defendants, further answering 
say, that they are informed, believe, and so 
charge, that If said reissued letters patent, 
so dated the 29th day of July, A, D. 1836, | 
were surrendered by the said complainant, ' 
and instead thereof there was obtained by j 
him certain reissued letters patent for the i 
same invention, as is alleged and described ! 
in said complainant's said bill of complaint, ' 
that such surrender was not made because 
of the said first reissued letters patent being 
inoperative and invalid by reason of a de- 
fective specification, the error having arisen 
by accident and mistake, without any fraud- 
ulent or deceptive intention on the part of 
the said John Goulding, but that the same 
were fully operative and valid for all the In- 
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-tents and pui-poses that tlie said JoTin Gould- 
ing pretended or designed that they should 
he, -without any defective specification, and 
without any accident or mistake; that the 
said surrender, if made, was so made, and 
the said reissued letters patent obtained by 
the said complainant with the fraudulent 
and deceptive intention of comprising and 
■embracing in the said reissued letters patent 
certain important changes and alterations 
in said first reissued letters patent, which 
changes and alterations had become Icnown 
and used by the public, and which were ex- 
tensively used as public property, and did 
not belong or have any part in the invention 
-of John Goulding, and he was not the orig- 
inal inventor thereof, by reason thereof and 
because of which said fraudulent and decep- 
tive intention the said reissued letters patent 
were null and void." It is evident that the 
purpose of this clause was primarily, if not 
solely, to charge fraud in procuring the re- 
issue of 1836. And this is all that it really 
means. It does not set forth that there was 
no novelty in the invention, and I doubt 
whether it ought to be considered as present- 
ing such a charge, even by any fair implica- 
-tion, K not, the defendants have no right to 
set up that defense now. A patentee who 
complains of an infringement, has a right, 
when his patent is to be assailed for want of 
novelty in the invention, to be informed dis- 
tinctly by the answer to his bill, if he pro- 
<;eeds in equity, t hat such a groun d of de- 
fense will be taken. I might, thereforeT^Sls- 
missThis-defense-with the single remark that 
the defendants can not now be permitted to 
assert it. 

But if it be admitted that the defendants 
are in a condition to allege want of novelty 
in the invention against the complainant's 
patent, they must begin with very strong 
presumptions against them. Not only is there 
a presumption in favor of the validity of the 
patent arising from its issue, its reissue, its 
extension, and the reissue of the extended 
letters, but suits have been brought upon it 
at law and in equity, and the patent has been 
sustained. The evidence shows that in the 
-district of Massachusetts, in the first circuit, 
an action at law was brought by the owner 
■of the patent in 1863, against Biekford & 
Lombard, for an alleged infringement, and 
that a verdict and judgment for a large sum 
•of money were recovered against those de- 
fendants. [Case unreported.] It is also 
X)roved that in 1864, the complainant filed 
his bill in equity, in the same circuit, against 
the Agawam Woollen Co. [Case No. 7,516], 
•complaining of an infringement of his pat- 
-ent, and praying for an injunction and ac- 
count. To this bill an answer was put in, 
•denying that Goulding was the first invent- 
or, and asserting the invalidity of the re- 
Issued patent Proofs were taken, the case 
was subsequently heard on the* evidence, and 
the circuit court entered a decree according 
to the prayer of the bill, sustaining the pat- 
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ent. On appeal to the supreme court the 
decree was, after argument, aflarmed on its 
merits. Agawam Woollen Co. v. Jordan [7 
Wall. (74 tJ. S.) 583]. Misalleged in the de- 
fendants' answer to the present bill, and it 
was insisted at the argument, that these 
suits Tvere collusive; that the first was not 
contested, and that the second was an ami- 
cable one, gotten up for the special purpose 
of procuring a decision when the real de- 
fense would not be shown. There is not a 
tittle of evidence in the case to sustain these 
allegations. And it is manifest in regard to 
the second suit, at least, that it was a seri- 
ously contested case. The cases must, there- 
fore, have full efEect in strengthening the 
presumption that Goulding was the first in- 
ventor of the improvements described in the 
patent, the extension and the reissues, and 
that the patent is not void for want of nov- 
elty of invention. Such a presumption is 
further confirmed by evidence that various 
persons took licenses from the owner of the 
patent. In view of all this, it would not, in 
my opinion, be enough to sustain the de- 
fense. If the defendants had succeeded in 
raising doubts respecting the novelty of the 
invention. I agree, the cases decided in the 
first circuit, and at Washington, are not con- 
clusive upon them, but, as was said by Ship- 
man, J., in Tompkins v. Gage [Case No. 
14,088], they must show by satisfactory and 
prepondeiating evidence, that they antedate 
the invention set forth in the patent. In 
this I think they have failed. The witness 
relied upon by them is Barton H. Jenks» a 
most respectable manufacturer of machin- 
ery, and who had manufactured and sold the 
machinery patented to the complainant, un- 
der a license from him granted April 12, 1864. 
Before referring to his testimony, I may re- 
mark that the question is respecting the nov- 
elty of the improvements mentioned in the 
third and fourth claims of the reissued patent 
of 1864, It is those which the complainant as- 
serts the defendants have infringed. In Mr. 
Jenks' testimony he has expressed his opin- 
ion that there is nothing new in the third 
claim, that. is, in the claim itself. Whether he 
means by this that there is nothing new in the 
claim, regarded separately from the specifica- 
tion to which it refers, he does not state. Prob- 
ably he does. He is also of the opinion that if 
there is any thing new in the fourth claim, 
it is the combination of bobbins, lying par- 
allel with spindles for twisting, and with 
jaws, or their equivalents, for retaining the 
roving. The opinions of experts are evidence 
as to matters of science within their peculiar 
departments of knowledge, but the value of 
such opinions must be tested by the reasons 
on which they are built. Mr. Jenks does not 
appear ever to have seen any machine or 
combination older than Goulding's patent, 
substantially the same in principle as those 
described in the third and fourth claims of 
the reissued patent of 1864. His opinions 
rest upon a comparison of those claims with 
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plates of machines, or combinations of mech- 
anism found in "The Operative Mechanic," 
pubUshea in Philadelphia in 1826 (whether 
before or after the Goulding patent does not 
appear), and on a resume and plate of Ark- 
wright's patent of 1776, found in the Amer- 
ican Journal, Vol. I, published in Washing- 
ton in 1828. Comparing the reissue of the 
extended Goulding patent with these, he 
thinks there is no difference in principle, 
though there is in mechanical construction. 
And yet when asked, what is there new in 
the combinations of the reissued patent, he 
answers that he finds none, "other than the 
peculiar combination with the carding ma- 
chine," previously mentioned by him. 

After reviewing carefully the testimony of 
this witness, I am inclined to think when he 
gave his opinion that there is nothing new 
in the combinations claimed in the reissued 
patent, he meant only that the machines, de- 
vices, or elements, out of which the com- 
binations are formed, are all old. But it 
this was not his meaning, and if the largest 
latitude be allowed to his opinion, there is 
still a decided preponderance of evidence 
that the combinations described in the pat- 
ent were new when the patent was first 
granted. Henry B. Renwick has been pro- 
duced as a witness for the complainant, an 
expert of extensive knowledge. His opinions 
are before me. They are that, to the extent 
of his knowledge, the combinations men- 
tioned in the third and fourth claims of the 
complainant's patent were new, at the time 
when the original patent was granted, his 
khowledge extending to all patents, English 
and French, before that date, and to de- 
scriptions from such books as he could find 
published prior to that time. More than this, 
he has compared 'the combinations with the 
plates and descriptions in "The Operative 
Mechanic" and Law Journal, referred to by 
Mr. Jenks, and has pointed out what appear 
to me very substantial differences. He has 
testified that one of the machines which Mr. 
Jenks thinks the same in principle as one 
of the combinations claimed by the complain- 
ant, has no feed apron, and no condensing 
apparatus of any kind, that it does not form 
a roving, that the bobbins are not revolved 
by means of a drum (in all these particulars 
unlike Goulding's combination), and that the 
machine is merely a bobbin and flyer ma- 
chine for spinning flax. He is equally posi- 
tive that the other machine referred to by 
Mr. Jenks is entirely different in principle 
from the combinations claimed as the fourth 
in the reissued patent, and he gives as rea- 
sons for his opinion that it is not a twisting 
machine, it has no reel or bobbin from which 
roving is taken, it has no row of spindles to 
which the bobbin is parallel, no traveling 
carriage, and no jaws, or their equivalents 
for retaining rovings— that, in fact, it is a 
machine for winding silk into skeins. With- 
out pursuing this examination further, it is 
manifest that if Mr. Renwick is to be believed 



(and no attempt has been made to show that 
he has stated the facts incorrectly), the im- 
provements claimed in the complainant's pat- 
ent, differ entirely from the machines or de- 
vices with which Mr. Jenks compared them, 
alike in principle, in mode of operation, in 
mechanical construction, and in the results 
produced. The defense of want of novelty 
of invention consequently fails. 

The only other defense set up by the de- 
fendants that requires notice, is that the 
complainant has acquiesced in invasions of 
his rights, until it would be inequitable now 
to assert them. Of this I discover no evi- 
dence. What is relied upon is a license 
granted by the patentees to Alfred Jenks & 
Son, given April 12, 1864, to make and sell 
at Bridesport, or Philadelphia, Pennsylvania, 
the machinery patented upon the terms in 
the license specified. The terms were that 
the licensees should purchase a license for 
the use of the machinery manufactured and 
sold by them before delivery; that they 
should furnish monthly to Jordan (then the 
assignee of the patent), a statement of all 
persons to whom they had sold and delivered 
such machinery, and that they should stamp 
on such machinery, so delivered, before its 
delivery, the words "Patented by John Gould- 
ing, December IS, 1826. Reissued July 29, 
1836. Extended August 30, 1862," or some 
equivalent marks. How such a license as 
this can be regarded as acquiescence in any 
invasion of the complainant's rights, is more 
than I can comprehend. It is rather a dis- 
tinct and positive assertion of them, a plain 
indication of an intent to hold responsible 
any and all persons who might purchase the 
machinery from the licensee and use it. There 
is evidence that the machines were sold to 
some parties without exacting any royalty 
for the patentee, but there is nothing to show 
that the patentee ever acquiesced in the. 
use by the purchasers. 

Upon the whole, I am of opinion that every 
defense set up has failed, and that there is 
nothing which could justify my withholding 
a decree in favor of the complainant. But 
as the extended patent has now expired, 
there can only be a decree for an account. 
Let a decree be prepared accordingly. 

[For other cases involving this patent, see note 
to Jordan v. Wallace, Case No. 7,523.] 
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JORDAN V. BATON et aL 

[2 Hask. 236.] i 

District Court, D. Maine. March, 1878. 

Parol Contract — Costkadictobt Statemexts — 
Weight op Evidexce— Shipping — Damages. 

1. To determine the truth from contradictory 
statements, the court will consider which state- 
ment is the more probable, aided by such cor- 
roborative evi.dence as there may be. 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted hy permission.] 
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2. The damages, for breach of a charter by 
the shipper, is the difference between the price 
stipulated and the freight that could be ob- 
tained for the same voyage by reasonable dili- 
gence. 

In admiralty. Libel in personam [by Fritz 
H. Jordan] in behalf of the owners of a ves- 
sel against the shippers [Eaton and. O'Brion] 
for breach of charter in not furnishing cargo 
as stipulated. The answer denied the terms 
of the charter to be as averred in the libel, 
and. denied any breach of charter as agreed 
to by the respondents. 

Geo. B. Bird and. "William TV. Thomas, for 
libellant 

Hanno W. Gage and Sewall G. Strout, for 
respondents. 

FOX, District Judge. This libel is to re- 
cover for breach of a parole contract by de- 
fendants for the charter of the schooner 
Bowdoin to transport a cargo of coal from 
New York to Portland. The libel alleges 
that defendants entered into such a contract 
absolutely and without qualification. 

The answer admits that they did charter 
the vessel at the time alleged, but avers that 
it was on the express stipulation and condi- 
tion that the schooner was then- at New 
York, ready to receive her cargo; that, in 
fact, she was not at that port, and did not 
arrive there for a week, and that they were 
compelled to procure another vessel for this 
purpose. 

Nickerson, the ship broker, says that some 
short time previous to November 19, 1877, 
one of the defendants, who are coal dealers 
in this place, informed him they were then 
in immediate need of a vessel to bring a 
cargo of coal from New York, but he had 
none for them at that time; that shortly 
after, he was notified by Jordan, the libel- 
lant, that the Bowdoin had sailed, or would 
be ready to sail from Baltimore for New 
York, November fifteenth, and that he would 
like to get a charter for her from New York 
to Portland, and, at the time, Jordan ex- 
hibited to Nickerson the letter of the master 
of the Bowdoin, stating that he expected to 
sail ore the fifteenth from Baltimore. Nick- 
erson testifies that he thereupon, November 
nineteenth, called on defendants, saw Eaton 
and expressly stated to him that he had 
been informed by Jordan that the schooner 
had or would be ready to sail from Balti- 
more for New York, November fifteenth, 
and he had no doubt she had arrived; that 
although they had no news of her arrival, 
that Eaton offered §1.30 per ton and dis- 
charge, which Jordan declined, but would 
.accept $1.35 and discharge, which offer, on 
being communicated to Eaton, was accepted, 
and a written order was given by defend- 
ants, on Pardee & Co. of New York, to load 
the Bowdoin on their account with 'all dis- 
patch. Nickerson states positively that at 
no time did he say to Eaton that the schoon- 
er was in New York; but that as she had 
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been out long enough to have made the trip, 
he did, after stating when she was expected 
to have sailed from Baltimore, say iOiat he 
supposed she had arrived at New York, as 
that was his real belief. 

Eaton, who has withdrawn from the firm 
and has no real interest in the controversy, 
although nominally a party, testifies in his 
deposition that, when Nickerson came to 
their office, "he inquired if we wanted a ves- 
sel from New York; told him we did; want- 
ed one there at once to load coal; that we 
had a cargo of coal there we were anxious 
'to ship to Portland immediately. Nickerson 
said: 'The schooner Bowdoin is now in New 
York and her owners want to get her down 
here; what freight will you pay?' Made 
him an offer which he did not accept That 
night or next morning, he said 'owners 
would not accept our offer'; they stated 
their price, which he brought to us and we 
agreed to give it, as we were anxious to 
secure a vessel. He at once telegraphed to 
Pardee &; Co. O'Brion went to New York 
and sent me dispatch that Bowdoin had not 
arrived, and I cancelled the charter. Noti- 
fied Nickerson." On cross examination he 
says: ''Until after we had chartered the 
schoonei', I never heard anything about the 
Bowdoin having sailed from Baltimore. 
When we chartered her, Nickerson said she 
was then in New York. After I had can- 
celled the charter, Nickerson for the first 
time stated that the Bowdoin was on her 
way from Baltimore." 

O'Brion's testimony is, that on the twen^ 
tieth of November, "I went into Nickerson's 
office and asked him if the vessel was ready 
to load. Nickerson replied, as far as he 
knew or supposed, she was there. I told 
him I wanted to send a dispatch to load her 
immediately; he gave me a blank and I 
filled it up in his office." 

The Bowdoin actually sailed from Balti- 
more November fifteenth; but by stress of 
weather was detained at Hampton Roads 
until November twenty-fifth, and arrived at 
New York November twenty-seventh. 

There is a direct conflict between Nicker- 
son and Eaton in their testimony, as to- 
whether Nickerson at the time stated posi- 
tively that the Bowdoin was then in New 
York, or only, that she had sailed, or ex- 
pected to sail the fifteenth from Baltimore, 
with the addition thereto, that he supposed 
she was in New York, merely as an expreS' 
sion of his opinion and judgment, and not 
as a positive assertion of the fact of her ar- 
rival, as she had more than the usual time 
for the trip. 

So far as the court is advised, or has any 
reason to form an opinion in respect to these 
two witnesses, both of them are respectable 
men, alike entitled to the confidence and re- 
gard of the court, and nothing is disclosed 
which leads the court for an instant to en- 
tertain the belief that either of them has de- 
signedly misrepresented the facts as they 
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understood and now think they remember 
ihem to have occurred. 

It is quite clear that one of them is mis- 
taken in his testimony as to this contract; 
and it is to he regretted that hut little tes- 
timony is produced directly corroborative of 
the statement of either of them. The court 
is therefore obliged, with some doubt as to 
the correctness of its conclusion, to deter- 
mine the cause to a great degree upon the 
reasonable probabilities of which statement 
Is most likely to be correct. 

Nickerson had no authority from the libel- 
lant, or from any facts within his own 
knowledge, to assert that the schooner was 
then in New York, as he admits he had not 
heard of her arrival. The owner had com- 
municated to him the master's letter, giving 
him all the information he had from the 
master as to her sailing, and it cannot well 
be believed, that without any apparent mo- 
tive, so far as is disclosed, that Nickerson 
would voluntarily assume and assert the 
fact of her being in New York as an ele- 
ment of the contract, not only without any 
right or authority from his principals so to 
do, but in the face of the information which 
they had given to him, and upon which they 
had authorized him to charter her. It is 
true, the broker did express his opinion that 
the schooner had arrived; and he gives his 
reason therefor; but this he had a perfect 
right to do, if honestly enteitained by him, 
which is not questioned; and in such a con- 
tract, an honest error of judgment is with- 
out effect. 

Nickerson testifies, without qualification, 
that he never informed Eaton that the 
schooner was in New York; that he merely 
gave it as his opinion that she was there; 
and so positive a statement can not well be 
made by this witness, if untrue, without a 
■direct violation of his oath, as it must be 
within his actual knowledge, whether such 
£L positive assertion of the fact was or not 
made by him at the time of the contract, or 
whether it was an expression of his opinion 
simply. It is diflBLcult, therefore, to exonerate 
Niekei-son, if his statement as to this point 
Is untrue, from a wilful falsehood in his tes- 
timony; and such a charge, under all the 
circumstances, the court does not feel au- 
thorized to inflict on this witness. 

Eaton's position is somewhat different 
from Nickerson's. A party generally knows 
and comprehends his own statements; but it 
is quite often the case, that a witness, when 
called upon to repeat what has been said in 
his presence, is quite incorrect in his testi- 
mony in relation thereto; this may be owing 
to a mere misapprehension of the statement, 
or to the witness mingling what had been 
the subject of a prior conversation with the 
subsequent one, or to the impossibility of 
recollecting the precise words used by the 
party. 

In the present instance, all other things 
being equal, I think Nickerson would be the 



most likely to remember correctly the exact 
statements he made; and when we consider 
that, just before the contract was made, 
Eaton had applied to Nickerson to procure 
a vessel then in New York, and that. In a 
day or two after, Nickerson called upon him 
and offered to him the Bowdoin, without 
particular attention to the exact language 
used by Nickerson, Eaton might conclude 
that the Bowdoin was all ready at that port 
to receive her cargo; especially as Nicker- 
son admits that he expressed to Eaton the 
opinion that she was there. Contracts of 
this nature are frequently made off hand, 
with but few words; and from Nickerson's 
calling upon him and offering to him the 
Bowdoin, Eaton might, and I have no doubt 
did. understand that this vessel would an- 
swer his purpose and afford him prompt dis- 
patch, and that she was such a vessel as he 
had applied to Nickerson for, although Nick- 
erson may at no time have actually repre- 
sented the vessel as being in New York. 
The cix'cumstances may have reasonably led 
him to draw such a conclusion, although 
particular attraction to the language of Nick- 
erson would have disclosed that, after all, it 
was a mere matter of opinion on Nickerson's 
part that the vessel was then in that port. 

The testimony of O'Brion affords some 
corroboration to this view, as he states that 
the next day after the contract, when in 
Nickerson's ofSce and he asked him if the 
vessel was ready to load, Nickerson replied, 
as far as he knew or supposed, she was 
there. If the day previous, his statement 
had been a positive, direct assertion of the 
schooner's arrival and readiness, we should 
hardly expect that he could at this time 
have modified and qualified his statement, 
leaving it clearly to be merely a matter of 
judgment and opinion as to her being there. 
Both statements would, in all probability, 
as to their effect, correspond; and it being 
apparent that the latter is in accordance 
with the testimony of the witness as to what 
he said at the time of the contract, the court 
can not but feel that some corroboration is 
thus given to the testimony of Nickerson, 
which affords some aid in the solution of 
the discrepancy in the statements of wit- 
nesses. 

The result is, that the libellant is entitled 
to recover his damages for breach of the 
charter by defendants, which is the differ- 
ence between the price stipulated therefor 
and the freight which they were able to ob- 
tain by proper diligence together with the 
brokerage, in all amounting to §82.42. De- 
cree for libellant 
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Case No, 7,621. 

JORDAN V. SAWYER. 

[2 Cranch, O. O. 373.] i 

Circuit Court, District of Columbia. April 
Term, 1823. 

DEMUnRER TO BVIDEXCE — SlWERT — RlGHT OF 

SLiVB TO Freedom— Statute against 
Ijipobtinq Slaves. 

1. To obtain freedom under the Maryland act 
of 1796 (chapter 67), the slave must have been 
imported "for sale," or "to reside." 

[Cited in Johnson v. Mason, Case No. 7,396.] 

2. The court will not compel a party to join 
in a demurrer to the evidence, unless the other 
party will admit all such facts as might be fair- 
ly inferred from the evidence. 

3. A slave imported into the county of Wash- 
ington for sale, and sold within three years aft- 
er such importation, is entitled to freedom, al- 
though the object and intention of both purchas- 
er and seller were that the slave so purchased 
should be carried, forthwith, out of the District 
of Columbia, by the purchaser. 

[Cited in Batties v. Miller, Case No. 1,110; 
Maria v. White, Id. 9,076.] 

4. Quaere, whether the actual sale of the 
slave, within three years after the importation, 
is conclusive evidence that the importation was 
"for sale."' 

5. The act of Maryland of 1796 (chapter 67), 
concerning tiie impottation of slaves, is in force 
in the county of Washington, although in terms 
it is applicable only to the state of Maryland. 

This was a petition for freedom [by the 
negro William Jordan], 

Mr. Hay, for defendant, offered to demur 
to the plaintiff's evidence. 

Cox & Key, for plaintiff, refused to join in 
the demuri'er, imless the defendant [Lemuel 
Sawyer] woiild admit that the petitioner was 
imported by one Peyton "for sale;" and con- 
tended that upon a demurrer to evidence the 
party demurring must admit all the facts 
which the evidence conduces to prove; and 
cited Tidd, Prac. 854; Phil. Ev. 216; and the 
case of Patty v. Edelin [Case No. 10,840], in 
this court at January term, 1802. 

THE COURT (THRTJSTON, Circuit Judge, 
absent) said that when a demurrer to evi- 
dence is joined, the court is to draw all the 
inferences of fact which a jury could reason- 
■ ably draw; and that a party cannot be com- 
pelled to join in the demurrer, tmless the par- 
ty demurring will admit all the facts which 
the jm-y could reasonably infer from the evi- 
dence. 

THE COURT was of opinion that the jury, 
from the evidence, might infer that the peti- 
tioner was imported "for sale," and refused 
to compel him to join in the demurrer vmless 
the defendant would admit that fact. 

Mr. Hay, for defendant, took a bill of ex- 
ceptions to the court's refusal to compel the 
petitioner to join in demurrer. Mr. Hay, 

1 [Reported by Hon. William Oranch, Chief 
Judge.] 



then contended that this county was not a 
part of the state of Maryland in 1796, when 
the act was passed, so that it was never 
in force here, and therefore could not con- 
tinue in force here under the act of con- 
gi'ess of the 27th of February, ISOl (1 Stat. 
103). This part of the District was ceded by 
Maryland to the United States, on the 19th' 
of December, 1791, and ceased to be a part of 
that state. 

THE COURT (THRUSTON, Circuit Judge^ 
absent) stopped Mr. Hay, and told him that 
the question had been long settled, both by 
this court and the courts of Mainland, that 
the jurisdiction of Maryland continued until 
congress provided by law for the govemmeni 
of the Disti-ict, which did not take place till 
the 27th of February, 1801. and that the 
Maryland act of 1796 (chapter 67), was adopt- 
ed with the other laws of Jlaxyland, by th& 
act of congress of 27th February, 1801 (1 
Stat. 103). That this court would not now 
undertake to overrule all the decisions which- 
have been had upon those points, and declin- 
ed hearing any further argument thereon. 

Mr. Key, for petitioner, then moved the 
court to instruct the jury, that if they be- 
lieve from the evidence, that Valentine Pey- 
ton brought the petitioner from Wheeluig, in 
Virgtoia, into' this county, in the beghining 
of the last winter, and that in March last, 
some time after such importation, the said 
Peyton determined and intended to sell the 
petitioner in this county, and did actually 
sell him therein to the defendant, then the 
petitioner is entitled to recover, unless the de- 
fendant can prove that the said Peyton came 
into this comity with a bona fide intention of 
settling therein, and had resided there three 
years before such sale," or that he came with- 
in the provisions contained in the 2d, 4th, 
7th, 8th, 9th, or 11th sections of the act of 
1796. 

But THE COURT refused to give the in- 
struction, being of opinion that in order to 
give a right of freedom to a slave on the 
ground of importation, he must have been 
brought in "for sale or to reside." 

Mr. Key, for petitioner, then prayed the 
court to instruct the jury that if they should 
be satisfied by the evidence, that Peyton 
brought the petitioner here from Virginia in 
March last, and sold him here, he is entitied 
to freedom. 

Mr. Key cited the case of Dunbar v. Ball 
[Case No. 4,128], in this court, at October 
term, 1821, in -which he contended this point 
was directiy decided by the •eom-t. He cited 
also the case of Lanna v. Pumphry [unre- 
ported], decided at the last term in this court 
(CRANCH, Chief Judge, absent). 

Mr. Hay submitted the question without ar- 
gument. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said that the Mai-yland act was very 
obscure. The first is the only section which 
gives freedom to the slave, and it gives it 
only when the slave is imported "for sale or 
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to reside within the state." Tiie 2d section 
provides, that citizens of the United States, 
who may come into the state with a bona 
fide intention of settling therein, may, at the 
time of their removal, or within one year 
thereafter, bring in the slaves owned by them 
at the time of their removal. But the 3d sec- 
tion provides, that nothing therein contained 
shall be construed to enable them to sell such 
slaves, imless they shall have resided in the 
state three whole years next preceding such 
sale. The 4th section provides that nothing 
In the act shall be construed to affect the 
right of pei-sons travelling or sojourning with 
any slave; such slave not being sold, or oth- 
erwise disposed of, in the state, but carried, 
by the owner, out of the state, or attempted 
to be carried. The 4th section does not give 
any penalty for selling; and such sale is not 
within the first section, unless the traveller 
brought the slave "for sale or to reside." 
Yet it seems to be the intention of the legis- 
lature to prohibit such sale. If such was 
their intent, we must construe the 4th sec- 
tion to mean that such a sale must be consid- 
ered as conclusive evidence that the slave 
was imported for sale; and such we are in- 
clined to think must be the construction, if, 
to bring a person under the penalty of the 1st 
section, it be necessary that the importer 
should bring him in "for sale." 

The jury fotmd a special verdict, stating 
the following facts:— That the petitioner, 
early in January, 1823, was brought into this 
county, from Wheeling, in Virginia, bj Val- 
entine Peyton, who never has been a resident 
of this county or district, and who sold the 
petitioner to the defendant in this county 
some time in March, 1S23. That it was 
agreed between the s'eller and the pm-chaser, 
(the defendant,) that the petitioner should be 
sent by the defendant, forthwith, to Norfolk 
in Virginia, which was done; and that when 
he was put on board the steamboat for Nor- 
folk, the pTU"chase-money was paid by the de- 
fendant That the petitioner returned in the 
steamboat; and filed his petition. That Pey- 
ton was not a person coming into this county 
to reside therein; but as a sojourner or trav- 
eller, and that he did not carry the petitioner 
with liim when he went away, without sell- 
ing him, or attempting to carry him away 
without selling him. And that there is no 
evidence from which the jury can find that 
the said Peyton brought the petitioner into 
this coxmty under any of the circumstances 
set foith in the provisos contained in the 7th, 
Sth, 9th, 10th, and 11th sections of the act of 
1796 (chapter 67). 

THE COURT (MORSELL, Circuit Judge, 
contra) was of opinion, that upon this special 
verdict, the law was for the defendant, be- 
cause the jury had not found that the peti- 
tioner was brought in "for sale or to reside." 

But at the request of Mr. Key, in the ab- 
sence of Mr. Hay, THE COURT suspended 
the judgment until the next term, when the 
case was settled by the parties. 
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Case Wo. 7,5SS. 

JORDAN et al. v. UNION MUT. FIRE INS. 

CO. 

[Brunner, Col. Cas. 608; i 21 Law Rep. 83.] 

Circuit Court, D. New Hampshire. May Term, 
1857. 

MuTUAi. Insokakce Companies — Liability of 

Members— Directors of Mdtdal Insurance 

Company, Personal Liability of. 

1. Where a claim against a mutual insurance 
company is presented, if the validity of the 
claim is denied and litigated, the necessity of an 
assessment is not superseded, but merely sus-, 
pended, and if policies expire which were run- 
ning when the loss occurred, the directors have 
no right to surrender the deposit notes there- 
of, without providing for the contingency of the 
validity of the litigated claims. 

2. If a judgment is eventually recovered, the 
omission by the directors to make, if necessary, 
a special assessment for the payment thereof 
will render them personally liable for such an 
amount towards the judgment as an assessment, 
seasonably made and enforced with due dili- 
gence, would have produced. 

[This was a suit in equity by Lindsey Jor- 
dan and others against the Union Mutual 
Fire Insurance Company.] 

CURTIS, Circuit Justice. The directors of 
this corporation were trustees, primarily for 
the coi-poration, but also for the individual 
members; and if they have illegally neglect- 
ed and refused to exercise their powei-s, and 
such neglect and refusal has inflicted a spe- 
cial injury on an individual member, he may 
have the appropriate relief in a court of eq- 
uity. Dodge V. Woolsey, 18 How. [59 U. S.] 
331. Under the charter of this corporation, 
it was the duty of the directors to assess up- 
on the signers of the deposit notes of the 
fourth class, whose policies were in exist- 
ence when the plaintiffs' loss happened, and 
was duly notified to the company, a sum suf- 
ficient to pay that loss. This duty was not 
finally superseded by the refusal of the di- 
rectors to admit the validity of the plaintiffs' 
claim. In the fair exercise of a sound dis- 
cretion, the directors might rightfully omit 
to make an assessment to pay a loss which 
they thought not justly payable, until it 
should be decided either by arbitrators or a 
court of law, whether the claim was valid. 
But such refusal merely suspends the assess- 
ment until the necessity for it is conclusive- 
ly ascertained. The directors cannot, by re- 
fusing to pay a loss, acquire the power to de- 
stroy or diminish the fund out of which the 
claimant is to be paid, provided his claim 
prove valid. And if policies expire whiiih 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission,] 
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were running when the loss occurred and 
was duly notified to the company, the di- 
rectors are bound to consider the claim for 
a loss, though litigated, as a contingent 
charge on the deposits made under such ex- 
pired policies, and have no right to surren- 
der the deposit notes without providing for 
such contingency. The defendants admit 
that they have not exercised their power to 
make an assessment to pay the loss due to 
the complainants, and they assign the fol- 
lowing reasons for the omission: "And these 
^lefendants further answering say, that up- 
on the rendition of said final judgment 
against said company, the directors of said 
company, for the time being, did not make 
arf* assessment upon the deposit notes liable 
to be assessed forthe payment of the amount 
of said judgment, because there was then 
clue to said company and assessed upon pre- 
mium notes liable to be assessed for the pay- 
ment of said loss of said complainants, a 
sum much greater than was necessary for 
the payment and discharge of said judg- 
ment; and the said directors hoped and be- 
lieved that from the balance thus due, and 
assessed upon said notes at the time of the 
rendition of said judgment, a sum might be 
collected sufficient to pay and satisfy said 
judgment And these defendants, Tread- 
well, Chandler, Fowler and Lang say, and 
these defendants, Gass, Carter and Stevens 
say, that they are informed and believe it 
to be true that the directors of said com- 
pany have made all reasonable endeavors by 
suit and otherwise, to collect the same, but 
their efforts in this respect have been almost 
entirely unsuccessful. And although the 
said directors still retain in the hands of the 
treasurer of said company, a large amount 
of deposit notes liable to be assessed for the 
payment of said judgment, to wit, notes 
amounting in all to the sum of foi*ty-two 
thousand three himdred and forty-eight dol- 
lars and for^-two cents, included in which 
amount is the premium note of these com- 
plainants for the sum of one hundred and 
seventy-six dollars, they have hitherto neg- 
lected to order an assessment thereon, for 
the payment of said judgment, because the 
said directors had good reason to believe 
that it would be utterly impracticable to en- 
force the collection of said assessments, in 
■consequence of the makers of said notes hav- 
ing so long ceased to be members of said 
company by being insured therein, and be- 
ing so scattered abroad throughout all the 
New England states, and for the fvurther rea- 
sons that very many of said makers were in- 
solvent, had deceased, or had gone to parts 
unknown. Under these circumstances, these 
defendants say that they did not believe any 
fui-ther assessment practicable, the said di- 
reetoi"s not conceiving themselves justified in 
making, or required as directors to make an 
assessment which they did not believe could 
be made available. But the said defendants, 
directors, say, and the said Lang saith, that 



he Is informed and believes that the said 
directors upon notice of the rendition of said 
final judgment against said company, in- 
formed the said complainants that a special 
assessment upon the notes liable to pay said 
judgment, might be made if said complain- 
ants desired it, and the treasurer of said 
company directed to pay over to said com- 
plainants such sums as he might collect of 
the same; but said complainants did not 
signify their desire that such course should 
be pursued by said directors." 

I am of opinion that upon the proofs in 
this case, neither of these grounds of de- 
fence is made out If, when the plaintiffs' 
judgment was recovered, an assessment ad- 
equate in amount to pay it, and which the 
directors believed would be available to pay 
it, had already been laid, they were not 
obliged to do more until they found such as- 
sessment would not be available for that 
purpose. When they did discover its inad- 
equacy, they were bound to make a special 
assessment in behalf of the plaintiff. "When 
this discovery was made, is not stated. 
They say their efforts "have been almost en- 
tirely unsuccessful." If they have collected 
any amount, why was it not appropriated to- 
wards satisfying the plaintiffs' judgment? 
But further; these grounds now assumed in 
the answer are not consistent with the letter 
written by the president to Mr. Cozzens, in 
answer to his notice of the recovery of the 
judgment. That letter was as follows: "Of- 
fice Union M. Fire Ins. Co., Concord, N. H., 
Oct. 11, 1855. Benj. Cozzens, Esq.,— Sir: In 
reply to youra of yesterday, addressed to air. 
Lang, I will say that for the loss of Lindsey 
Jordan & Co., the directors of this company, 
believing they had no legal or just claim 
against it, have never ordered an assessment 
for that loss. The fire, for which they claim 
damages, occurred Jan'y Sth, 1851. AU in- 
surances in the class in which Jordan & Co. 
were insured run for three years; and all 
the policies then existing, and liable for this 
loss, expired in Jan'y 16, 1854. Most of the 
premium notes on these policies liable to be 
assessed, have been settled an^ given up to 
the signers— a very few of the unsettled ones 
remain with the company, among which is 
that of Jordan & Co., for $176. These are 
the only notes that could now be assessed to 
pay this loss. How much might be realized 
from an assessment on them, I am unable 
to say; but little or much, they are the only 
means of the company responsible for this 
claim. I have thus. frankly stated to you 
the means of the company, applicable to this 
loss. Tours, &c., Ths. P. Treadwell." Sure- 
ly, if an assessment had then been laid, 
which the directors expected would afford 
the means to pay the judgment, that was the 
proper time to say so. Instead of that, the 
president says, in effect, there are no con- 
siderable means of payment applicable to 
that demand. Nor do I think it is true that 
the sum of §42,348,42, which the answer ad- 
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mits was liable to assessment, was wholly 
nnaTailable for the plaintiffs' benefit, or 
ought to have been so treated by the direct- 
ors. Precisely how much was thus avail- 
able, is the proper subject of inquiry by a 
master. But the proofs satisfy me that 
enough of this fund was available, and 
ought to have been known to the directors to 
be so, to make it their clear duty to make 
an assessment in behalf of the plaintiffs. 
Nor does it appear that they waived their 
right to an assessment. If they had done 
so, it would have been difficult to have al- 
lowed the defendants the benefit of such 
waiver, because the president's letter of the 
11th October, already quoted, did not contain 
a fair statement of the condition and amount 
of the means of the company applicable to 
the payment of the plaintiffs' judgment. It 
represents a state of things materially differ- 
ent from that disclosed in the answer; and 
still more unlike that shown by the proofs. 
I think the omission of the defendants to 
make an assessment for the payment of the 
plaintiffs' judgment, was the neglect of a 
plain duty, which has rendered them person- 
ally liable for such an amount of money to- 
wards the payment of that judgment, as an 
assessment, seasonably made, and enforced 
with due diligence, would have procured. 

Let a decree be drawn up referring the 
cause to a master, to inquire and report what 
sum, applicable to the payment of the plain- 
tiffs' loss, might, and with the use of due dil- 
igence would, thus have been luised. And 
in taking this account, the master is to in- 
clude notes applicable to the payment of the 
plaintiffs' loss at the time when it occurred 
and was duly notified to the company, 
though such notes have been surrendered by 
the defendants, unless such surrender was 
made in the fair exercise of discretion, with 
a view to obtain all that could by due dil- 
igence be obtained from such notes. 
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Case ]Sro. 7,533. 

JORDAN V. WALLACE et al. 

[5 Fish. Pat. Gas. 185; i 8 Phila. 165; 28 

Leg. Int. 373; 1 Leg. Gaz. Rep. 354; 3 

Leg. Gaz. 371; 19 Pittsb. Leg. J. 82.] 

Circuit Court, E. D. Pennsylvania. Nov. 11, 
1871. 

Patents— I:^JFHINGEMENT— Pleading in Equity — 

SCFFICIESCT OF ANSWEK — IMPLIED ADSIISSIONS. 

1. Infringement being alleged in the bill, the 
defendants should answer it distinctly and un- 
evasively. 

2. An answer which only denies that the de- 
fendants used the patented invention^ "with a 
full knowledge of the premises mentioned in 
said bill of complaint, and in violation of the 
complainant's exclusive right secured by the 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



patent of 1864," is an implied admission of its 
actual use, and the complainant is not required 
to make any further proof of infringement. 

Final hearing on pleadings and proofs. 
Suits brought [by Eben Jordan against Da- 
vid Wallace and others] upon letters patent 
for "improvement in machinery for the man- 
ufacture of wool and other fibrous material," 
gi-anted to John Goulding, December 15, lS2(y 
[reissued July 29, 1836], and, by virtue of a 
special act of congress [12 Stat. 904], extend- 
ed for seven years from August 30, 1862. 
The nature of the invention is more par- 
ticularly referred to in the report of the 
case of Jordan v. Dob'son [Case No. 7,519]. 

H. T. Fenton and Furman Sheppard, for 
complainant. ° 

N. H. Sharpless, R. P. White, and li. H. 
Earle, for defendants. 

McKENNAN, Circuit Judge. The original 
answers in these cases present the same de- 
fenses whi(jh are set up in Jordan v. Dob- 
son, 7 Phila. 533; Id. [Case No. 7,519]. Tnat 
case was exhaustively argued before a full 
bench of this court, and all the questions in- 
volved in it were carefully considered and 
decided, and an elaborate opinion was de- 
livered by Mr. Jusuce Strong. The conclu- 
sions therein announced are now reaffirm- 
ed, and are, therefore, to be taken as de- 
cisive of the same questions presented in 
these cases. 

Amendments of the respondents' answers 
have since been filed, which contain, as their 
only new feature,' an averment of the in- 
capacity of the patentee, by reason of men- 
tal unsoundness, to comprehend the speci- 
fications attached to the reissues of his pat- 
ent in 1836 and 1864. As this averment is 
unsupported by any proof, it is unnecessary 
to consider it. A decree in favor of the 
complainant is now opposed, upon the 
ground that he has not furnished satisfactory 
proof of infringement by the respondents. 
Infringement is alleged in the bill, and the 
respondents are therefore bound to answer 
it distinctly and unevasively. In their orig- 
inal answers, their response to this allega- 
tion is qualified and equivocal. They do not 
deny the use of the invention described in 
the patent, but only that it was used "with 
a full knowledge of the premises mention- 
ed in said bill of complaint, and in violation 
of the complainant's exclusive rights secur- 
ed by the patent of 1864." This clearly im- 
plies an admission of its actual use. And 
this implication is strengthened by the ex- 
press admission in the amended answers 
that the cards, jacks, and mules stated, in 
their answers, to be in use by the respond- 
ents, were made and constructed, in some 
respects, substantially in imitation of the 
improvement claimed by the patentee. Thus, 
not only failing to deny their alleged use 
of the complainant's invention, which he 
has a right to treat as a confession of its 
use, but, by their mode of answering, im- 
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pliedly admitting it, the complainant is noii 
required to make any further proof of in- 
fringement. Tlie complainant is, therefore, 
entitled to a decree, but as Ms patent ex- 
pired August 30, 1869, it can only be for an 
account, "Which is accordingly directed in 
each case. 

[For other cases involving this patent, see Jor- 
dan V. Dohson, Case No. 7,519; Agawam Co. 
V. Jordan, 7 Wall. (74 V. S.) 583.] 



Case ITo. 7,534. 

JORDAN et al. v. WARREN INS. 00. 

[1 Story, 342; 1 4 Law Rep. 12.] 

Circuit Court, D. Massachusetts. Oct. Term, 
1840. 

Marisb Insdrance— Uncompleted Votage— Ubw 
Fbeight Earned— Paktial Loss— Mas- 
ter's Acts. 

L Insurance on freight, on a voyage at and 
from New Orleans to Havre: The vessel was 
compelled to put back to New Orleans in conse- 
quence of an accident. The cargo, consisting 
principally of cotton, was so much damaged, 
that it would require several months to repack 
it in a condition to be reshipped, and it was 
sold by consent of the masters and shippers; 
and the vessel, having taken another cargo on 
board, proceeded on a different voyage. Seld, 
that the underwriters were not liable. 

[Cited in Hugg v. Augusta Insurance & 
Banking Co., 7 How. (48 U. S.) 606.] 

2. Underwriters cannot avail themselves of 
a freight earned in a new voyage, which they 
have not insured, by way of recompense for 
losses on another voyage, which they have in- 
sured, and which has already terminated. 
Thus, where freight was insured at and from 
New Orleans to Havre, and the ship, meeting 
with an accident, put back, and another voyage 
to England was substituted, on which freight 
was earned; It was held, that the underwriters 
were not entitied to the freight of the substi- 
tuted voyage, as in the nature of a salvage 
freight. 

[Cited in Weston v. Minot, Case No. 17,453; 

Bradstreet v. Heron, Id. 1,792.] 
[Cited in Lord v. Neptune Ins. Co., 10 Gray, 

124; Parsons v. Manuf'g Ins, Co., 16 Gray, 

468.] 

3. Underwriters take no risk, with regard to 
the length, retardation, or interruption of a voy- 
age, if it be subsequently resumed or be ca- 
pable of being resumed. 

[Cited in Murray v. Aetna Ins. Co., Case No. 
9,955.] 

[Cited in Willard v. Millers' & Manufac- 
turers' Ins. Co., 24 Mo, 567; Able v. Union 
Ins, Co., 26 Mo. 58; Cos v. Poscue, 37 Ala. 
509,] 

4. In cases of necessity, or calamity, during 
the voyage, the master is by law created agent 
for the benefit of all concerned; and his acts, 
done under such circumstances, in the exercise 
of a sound discretion, are binding upon all the 
parties in interest in the voyage. 

[Cited in Soule v. Rodocanachi, Case No. 13,- 
178: Copeland v. Phoenix Ins. Co., Id. 3,- 
210.] 

[Cited in Richardson v. Young, 38 Pa. St. 
172; Thompson v. Hermann, 47 Wis, 60S, 
3 N. W. 579; Allen v. Mercantile Mut. 
Ins. Co., 44 N. Y. 442; I?ierce v. Columbia 
Ins, Co., 14 Allen, 323.] 
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5. Where a cargo is so much injured, that it 
will endanger the safety of the ship and cargo, 
or it will become utterly worthless, it is the 
duty of the master to land and sell the cargo at. 
the place, where the necessity arises, even al- 
though it might have been carried to the port 
of destination, and there landed. 

[Cited in The Ann D. Richardson, Case No. 
410; Moore v. Hill, 38 Fed. 334; The 
Eliza Lines, 61 Fed. 314.] 

[Cited in Indianapolis Ins. Co. v. Mason, 11 
Ind. 192.] 

6. The shipper has no right to demand the 
cargo at an intermediate port, without paying 
full freight, whether it be damaged, or not. 

[Cited in The Ann D. Richardson, Case No. 
410.] 

[Cited in Rogers v. West, 9 Ind. 406; Bailey 
V. Damon, 3 Gray, 94.] 

Assumpsit on a policy of insurance. The 
policy was imderwritten on the 30th of May, 
1838, by the Warren Insurance Company; and 
thereby they caused Oliver Jordan, for whom 
it concerns, to be insured, lost or not lost, 
seven thousand dollars on the freight of the 
ship FranMin, at and firom New Orleans to 
Havre, at a premium of 1% per cent. The 
declaration alleged, that the ship sailed on the 
voyage on the 6th of June, with a cargo on 
board, and was, during the voyage, driven by 
the violence of .the waves and currents, upon 
a bank in the river Mississippi, where the ves- 
sel remained hard and fast in the mud, and 
while lying upon the said bank, was violently 
struck by a steamboat, called the Tyger, by 
which disasters the vessel was so injured and 
broken, that the cargo of the vessel was de- 
stroyed, and the vessel prevented from per- 
forming her voyage, and the freight was total- 
ly lost Plea, the general issue. The facts, 
as they were agreed by the parties, or proved 
in the case, were, that the plaintiffs were 
the owners of the ship. That she took on 
board a cargo at New Orleans, on freight, for 
Havre, consisting of cotton, worth about 
§60,000; tobacco, worth $10,500; and woods 
and wax, about $500; in the whole, worth 
about §71,000. The freight bill was about 
§9,916. While ithe ship was proceeding down 
the river Mississippi, on the voyage, on the 
7th of June, 1838, being in tow of the steam- 
boat Tyger, towards the bar, the current of 
the river running with great rapidity, caused 
the ship to sheer and surge so violently on the 
tow line, that the steamboat lost her steerage- 
way, and before she could recover her posi- 
tion, the ship took ground, and remained hard 
and fast The eddy current then taking the 
steamboat, she swung round, and driving 
stem foremosl^ struck the ship with great vio- 
lence on the larboard side, and thereby did 
considerable damage to her. The ship was 
then found to have considerable water in her 
hold, increasing from six feet to thirteen feet 
The cargo was thereupon taken out to lighten 
the ship, and save the cargo; and it was car- 
ried back in steamboats, &c. to New Orleans. 
The ship, being lightened by taking out her 
cargo, was also carried back to New Orleans; 
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and was repaired and fitted again for sea 
before tlie 21st of July following. After the 
cargo aiTived at New Orleans it was surveyed 
by experts; and being found wet and dam- 
aged, a large portion of it was, by their ad- 
vice, sold at public auction. The damaged 
part of the cargo sold for about $19,774.22. 
The residue, amounting in value to about $2,- 
210, being in. a sound state, was shipped for 
Havre in another vessel. 

It fmther appeared in the case, that the 
cotton, if shipped again in the ship, in its 
wetted and damaged state, would have been 
very liable to spontaneous ignition; but it 
could, by a process of drying, sorting, and re- 
packing, be put in a state for reshipment, for 
commercial purposes; and that there were 
conveniences for the pui-pose. But the process 
was slow, and would occupy a considerable 
length of time to be perfected, as long, as 
some of the witnesses thought, as six months. 
But it did not appear, that the cotton might 
not have been dried, so as to be safe for trans- 
portation, against ignition, in a shorter period. 
After the Franklin was repaired, she took an- 
other cargo on board, for England, the freight 
of which was worth $10,000, and sailed there- 
with on the 21st of July, and safely landed 
that cargo, and earned the freight. 

At the trial, one of the principal questions 
argued to the jury, (the questions of law aris- 
ing on the case being reserved by consent, for 
the consideration of the court,) was, whether 
the master acted according to his duty, in al- 
lowing the cargo to be given up, and sold on 
account of its damaged state. The jury, after 
finding a verdict for the plaintiff for §7,000, 
further found; "That i^- was the absolute 
duty of the master to tht owners of the cargo, 
not to undertake to carry forwai-d the cargo; 
but that he acted properly in suffering it to 
be taken out of the ship, and disposed of." 

Daniel Webster and J. P. Healey, for plain- 
tiffs. 

Theophilus Parsons and Theo. P. Chandler, 
for defendants. 

The argument for the plaintiffs was, in sub- 
stance, as follows: 

There is no decision of authority here, which 
would impose upon the owners of the vessel 
the duty of cari-ying forward the damaged 
cargo, under these circumstances. The cases 
cited for the defendants, from the New York 
Reports, do not reach this question, even 
though the doctrines, there laid down, should 
be admitted. In all those cases the ship-own- 
ers endeavoured to excuse themselves for not 
proceeding on their respective voyages, either 
because the vessel had been slightly injured, 
or because the cargo had been so damaged, as 
to render its reshipment merely inexpedient. 
In every instance, the performance of the voy- 
age was practicable, and would have been at- 
tended with no danger to life or health. 

But the principle, which seems to have been 
adopted in New York, that it is the duty of 
ship-owners to carry forward every cargo. 



when its carriage is possible, in order to pro- 
tect the underwriters on freight, even though 
they should thereby sacrifice the interests of 
the shippers to any amoimt, is unjust It 
finds no support in reason, and can never re- 
ceive the sanction of an enlightened commer- 
cial commimity. There are parties, having 
interests at stake, which are usually much 
larger, than those of the underwriters on 
freight, and which are equally with theirs de- 
serving of protection. It is the duty of ship- 
owners, in all cases, to act as a prudent man 
would act, who should be the owner of both 
vessel and cargo, without insurance on either; 
that is to say, it should be their object to save 
the greatest possible amount of property, 
without stopping to inquire to whose benefit 
it would enure. Green v. Royal Exch. Assur. 
Co., 6 Taunt. 68. The case of Mordy v. Jones, 
4 Bam. & C. 394, which, so far as it is en- 
titled to weight, goes against the plaintiffs in 
this action, is happily answered by Mr, Phil- 
lips in his Treatise on Insurance (volume 2, 
p. 190). The case of "Whitney v. New York 
F. Ins. Co., IS Johns. 208, is precisely in point 
All the circumstances in that case are similar 
to those in the case now before the court; and 
if the decisions of New York were to govern 
here, this one would be decisive of the ques- 
tion in issue. The damage or loss of cargo, 
whereby the ship is prevented from earning 
freight is a loss of freight 1 Phil. Ins. 290; 
McGaw V. Ocean Ins. Co., 2 Law Rep. 303. 
But it is unnecessary to cite authorities fm*- 
ther on this part of the case. We consider, 
that the question, as to the duty of the ship- 
owners to have carried forward the cargo, or 
to have attempted to caiTy it forward, was dis- 
posed of by the finding of the jury. 

(2d.) The authorities cited, for the defend- 
ants under this head, are not applicable to 
this case. A policy on freight does not at- 
tach to- a cargo, which there is merely an in- 
tention to ship, but which is never taken on 
board. The risk cannot commence, until 
something is put at hazard-^ But when a 
cargo is once received, and the voyage com- 
menced, the policy attaches to that specific 
cargo, and does not shift to another cargo for 
the same voyage; much less to another cargo 
for another and a different voyage. 6 Taunt. 
68; Everth v. Smith, 2 Maule & S. 278. 

(3d.) There are cases in which underwrit- 
ers on freight, who have become liable to 
pay a loss under their policy, may avail 
themselves of the subsequent earnings of the 
ship, by way of salvage. *^ But there are some 
limits to this right. The right remains with 
the underwriters, only so long as the ship 
continues imder the protection of their pol- 
icy. They cannot claim the earnings of the 
ship, when they would disclaim all responsi- 
bility for any losses or accidents, that might 
happen to her. In the present case we con- 
tend, that if the ship, when she was ready 
for sea, had taken another cargo at New 
Orleans for Havre, it would have been an 
entirely new undertaking, and an entirely 
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new voyage, wMcIi would not have been 
protected by this policy. The policy surely 
did not cover the risks incurred by the voy- 
age, which the ship did perform. 

The cases cited for the defendants are 
not analogous to the present one. If a sMp, 
having received no injury, loses a part of her 
cargo, and procures other in its stead, and 
completes her voyage, the freight earned 
with the new cargo, is, taken to be salvage 
on that, which was lost by the old one. But 
there is not a ease on record, where the 
earnings of a ship on one voyage are treated 
as salvage on another and a difiEerent voy- 
age. In the case of Green v. Royal Esch. 
Assur. Co., 6 Taunt 6S, the juiy foxnd a 
verdict for the plaintijffs; and the only 
groimd, upon which the com*t ordered a new 
trial, was, that the jury might inquire, 
whether the master had acted in good faith, 
as a prudent man would act, under like cir- 
cumstances, who had no insurance. That 
question settled in the affirmative, the case 
would be with the plaintifCs. The broad and 
equitable principle, that the master should 
act prudently, without reference to the par- 
ties, that are to be affected by his action, 
is recognized in all the cases. This is a prin- 
ciple so just and reasonable, that all par- 
ties should be ^villing to abide by its opera- 
tion; ajid it a principle, which, if admitted, 
settles this case in favor of the plaintiffs. 

On behalf of the defendants it was argued 
as follows: 

It was the duty of the owners to repair 
the vessel and carry forward the cargo, 
whether damaged or not. To this position 
the following authorities were cited. Her- 
bert V. Hallett, 3 Johns. Cas. 93; Griswold 
V. NeAV York Ins. Co., 1 Johns. 204, 3 Johns. 
321; Saltus v.' Ocean Ins. Co., 14 Johns. 
138; ilordy v. Jones, 4 Bam. & O. 394; Mc- 
Gaw V. Ocean Ins. Co. [40 Mass. 405]. 
The decisions in New York were made after 
the most thorough examination and argu- 
ment by the ablest counsel, and they have 
never been overruled or questioned. In Sal- 
tus V. Ocean Ins. Co., in 12 Johns. 107, it 
was intimated by Yates, J., that when it is 
impracticable to reship, the cargo may be 
sold. But the same judge, in giving the 
opinion of the court, in Saltus v. Ocean 
Ins. Co., 14 Johns. 144, says, the remarks in 
the former case, were not called for, and 
were unnecessary, and they afforded no 
ground to infer, that the court meant to de- 
cide, that a damaged cargo would at any 
time authorize an abandonment of the voy- 
age, so as to entitle a recovery on .the 
freight policy, when an opportunity to earn 
freight had existed. "Whitney v. New York 
F. Ins. Co., 18 Johns. 208, was decided on 
entirely different grounds. The judge, who 
gave the opinion of the court, recognized 
and approved the foregoing cases. He says 
(page 210): "The rule is now perfectly es- 
tablished, that a policy on freight does not 
insure the soundness of the goods, but mere- 
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ly their safe carriage to the port of destina- 
tion. It is immaterial to the insurers, wheth- 
er the cargo arrive in a good or bad condi- 
tion, proviued the goods specifically remain." 
The remarks made in regard to the imprac- 
ticability of procuring another ship to take 
on the cargo, have no bearing on this case. 
This decision was made after Chief Justice 
Kent left the court Mordy v. Jones is sim- 
ilar to the present case, and it clearly shows, 
that the plaintiffs could not prevail in the 
English courts. The same doctrine is laid 
down in 2 Phil. Ins. (2d Ed.) p. 211. 

(2d.) When the earning of one freight is 
prevented, and other is obtained, the insur- 
ers on freight are not liable. Everth v. 
Smith, 2 Maule & S. 278; McCarthy v. Abel, 
5 East 388. 

(3d.) If a loss has arisen under this policy, 
for which the defendants are liable, they 
are entitled to the freight earned on the sec- 
ond cargo, as salvage. 1 Phil. Ins. (1st 
Ed.) 427; 2 Phil. Ins. (2d. Ed.) 356, 357; 
Green v. Royal Exch. Assur. Co., 6 Taunt 
68. In Brocklebank v. Sugrue, 1 Moody & 
R. 102, Lord Tenterden held, that when a 
ship carried freight, though not that intend- 
ed for her, the owners cannot recover for 
the delay and expense as a partial loss. 

STORY, Circuit Justice. Two questions of 
law have been presented for the considera- 
tion of the court, by- the coimsel for the de- 
fendants. (1.) That, under the circumstan- 
ces of the present case, there has been no 
loss of the freight for the voyage, for which 
the underwlriters are liable under the pol- 
icy. (2.) If there has been, then the un- 
derwriters are entitled to the freight of 
the substituted voyage to England, as in 
the nature of a salvage of freight. The lat- 
ter ground is maintained upon the footing of 
the authority of the ease of Everth v. Smith, 
2 Maule & S. 278, and that of McCarthy v. 
Abel, 6 East, 388. In both of those cases, 
the voyage insured was actually performed, 
and freight was earned. In the case in 5 
East 388, the very freight insiu*ed was earn- 
ed; but the owner of the ship had abandon- 
ed it to the underwriters on freight, while 
the vessel was held under a hostile embargo 
in a foreign port from which she was after- 
wards released, and earned her freight; and 
the court held, that the loss of freight if 
any, was by the abandonment and not by 
any peril insured against In the case in 
J, Maule & S. 278, freight was earned on the 
very voyage insured (at and from Riga, and 
any other ports in the Baltic, to any ports in 
the United Kingdom); but it was not the 
very freight stipulated in the charter par- 
ty, under which the ship sailed on the orig- 
inal- outward voyage; but a freight from 
Riga to London, obtained from^^ot^er pei;- 
sons; and thus a substituted freight was Y 
earned, which was properly treated by the 
court, as a salvage freight The couit said, 
that this was an/insurance on .freight gen- 
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erally, and not on any specific freight. Tlie 
underwriters did not insure, that any par- 
ticular freight should be brought home; but 
if any freight is brought home, a loss has 
not happened, for which he undertook to 
indemnify the assured. There seems no rea- 
son to doubt the authority or correctness of 
either of these decisions. But they are found- 
ed altogether upon a consideration, which 
has no existence in the present case. There, 
the voyage on which freight was earned 
was the very voyage insured, and which 
had not then terminated. Here, the voy- 
age was entirely new, to a new port. 
The teiTtninus of the old voyage was Havre; 
of the new voyage, was England. The old 
voyage to Havre was terminated; and the 
new voyage had not the slightest connexion 
with it I know of no principle or authority, 
upon which the court can say, that the un- 
derwriters have a right to avail themselves 
of a freight earned in a new voyage, which 
they have not insured, by way of recom- 
pense for losses on another voyage, which 
they have insured, and which has already 
terminated. 

The real question, then, and the only one 
before the court, is that first stated. The 
question is not, whether the freight insured 
has been lost, (although the circumstances of 
the case are so imperfectly stated, that there 
is great obscurity, as to the manner of settling 
the controversy between the owners and the 
freighters,) but whether it has been lost 
by any peril insured against, so as to make 
the underwriters liable therefor. The ship 
was duly refitted for the voyage, and capable 
of resuming it within a reasonable time; 
and if the condition of the cargo had been then 
such, that it could have been reshipped for 
the voyage, the master had a right to require 
it to be shipped, and was bound to proceed 
with it on the voyage; or, if he did not, the 
freight, if lost, would be lost by his default, 
and not by any peril insured against It 
has been suggested, that the time of the de- 
tention of the ship to refit was longer than the 
actual voyage to Havre; and, therefore that 
the master might reasonably refuse to proceed 
on the voyage. But theimderwriters take upon 
themselves no risk whatsoever, as to the length 
or duration of the voyage insured. What they 
undertake is, that, notwithstanding any of 
the perils insured against, the ship shall be 
capable of performing the voyage, so as to 
earn the freight insin-ed; not that the voy- 
age shall be performed in a longer or a short- 
er period. The owner takes upon himself the 
chances of a short, or of a protracted pas- 
sage. This doctrine was fully recognized in 
Anderson v. Wallis, 2 Maule & S. 240, and 
applied to the very case of an insurance on 
freight in Everth v. Smith, 2 Maule & S. 
278. In the latter case, the court held, that 
the underwriter had nothing to do with the 
temporary retardation, or protraction, or in- 
terruption of the voyage, if it was ultimately 
resumed, or capable of being resumed and 



performed. And upon that occasion, Lord 
EUenborough alluded to the doctrine in the 
former case, and repeated the question: 
"What case has ever yet decided, that such 
a temporary retardation (not going, as he 
added afterwards, to a destruction of the con- 
templated adventure) is a good cause of 
abandonment, so as to amount to a total loss? 
Disappointment of arrival is a new head of 
abandonment in insurance law," 

The jury have, indeed, found, that the 
master in delivering up the cargo, and allow- 
ing the sale thereof at New Orleans, per- 
formed his absolute duty to the owners of the 
cargo, and ought not to have undertaken to 
carry it forward to its destination in its then 
damaged state. And I think, that the jury 
•were well warranted in this finding; for when 
a cargo on freight is so much injured, that, 
though capable of being carried to the port of 
destination and there landed, yet, from its 
present state, it will endanger the safety, as 
well of the ship, as of the cargo, or it will be- 
come utterly worthless on arrival at the port 
of destination, it is the duty of the master, 
exercising a sound discretion for the benefit 
of all concerned, and especially of the ship- 
pers of the cargo, to land and sell the same 
at the place, where the necessity ai-ises, 
whether it be the original port of the ship- 
ment to which the ship returns, or any inter- 
mediate port, at which the ship arrives in 
the course of the voyage. It would be con- 
trary to common sense and common justice 
for him to sacrifice the cargo for the benefit 
of anothei* party in interest; or to elect the 
party, upon whom the ruin, caused by a com- 
mon calamity, should fall. In a case of ne- 
cessity, or of unexpected and pressing calami- 
ty, emergent in the course of the voyage, the 
master is by law created an agent from neees- 
sitj' for the benefit of all concerned; and what 
he fairly and reasonably does, under such 
circumstances, in the exercise of a sound 
discretion, binds all the parties in interest 
in the voyage, whether owners, or shippers, 
or underwriters. But, then, the question still 
remains, upon whom is any given loss to fall ? 
And it by no means follows, because a sale 
of the goods has taken place at a port, short 
of the port of destination, by reason of a 
damage sustained by the cargo, the cargo 
specifically remaining, and capable of being 
carried to its destination, that there is no 
freight due thereon by the shippers; but 
that the whole loss is to be borne by the 
underwriters on freight. That is assuming 
the veiy point in controversy. 

Let us see, then, how upon principle the 
case stands, as between the shippers of the 
cargo and the owners of the ship. We must 
take it, in the present case, that the sale was 
with lie entire consent and approbation of 
the shippers, as well as the master, and for 
the benefit of the former. Now, nothing is 
better foimded in the law on this subject, 
than that the shippers are bound to pay the 
full freight for the voyage, if the cargo is 
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carried to the port of destination, and speci- 
fically remains, notwithstanding at its arrival 
it is, by reason of sea damage, utterly ruined 
and worthless. This doctrine, although for- 
merly a matter of some doubt, is now firmly 
established, and, indeed, must be manifestly 
correct upon principle.2 It is as dear, tnat 
after the shipment of the cargo on the voy- 
age, the shippers have no right to demand it 
at any intermediate port, short of the port 
of destination, without payment of the full 
freight for the voyage, whether the cargo 
arrive there in a damaged, or in an un- 
damaged state. The reason is obviotis. The 
master has a right to carry on the cargo to 
the port of destination; and if his ship be 
capable, either then, or within a reasonable 
time, of carrying the cargo to the port of 
destination, there is no ground to say, that 
he is not entitled to earn a full freight; and 
the shippers of the cargo cannot insist upon 
changing the original contract in invitum, and 
cut him off from all freight, or dismiss him 
with a pro rata freight The contract of the 
ship-owner is to carry the cargo to the port 
of destination; but he by no means warrants 
the state, in which it shall arrive, as it may 
be affected by the perils of the seas, or other 
perils, against which his contract does not 
bind him. It is no answe: to say, that if 
the cargo is carried on in a damaged state, 
it will be ruined. The true reply is, that 
the ship-owner has nothing to do with that; 
and that the shippers have no right to throw 
the loss of freight upon him, because the cargo 
is In danger of ruin by a calamity against 
which he did not warrant them. Stev. & B. 
Av. (by W.Phillips) 2S6,note 1; Id. (Ed. 1833) 
jip. 357-360; 3 Kent, Comra. (4th Ed.) 1. 47, 
p. 225. 

How, then, do these principles apply to 
the circumstances of the present case? The 
ship was repaired and capable again of taking 
on board the cargo, at New Orleans, within 
n reasonable time. The master had a right 
to require, that it should be so taken on 
board and carried on the voyage, as soon as 
It should be in a condition to be safely reship- 
ped. He had a right to wait until the cargo 
could be dried, sorted, repacked, and pre- 
pared for reshipment The delay, arising there- 
by, would be a mere retardation or temporary 
Interruption or suspension of the voyage, and 
not an utter prostration or destruction of it 
If, then, the freight has been lost, it has been 
lost by his own voluntary act, and not by 
the necessary operation of any of the perils 
Insured against The whole evidence shows, 
that the cargo could have been dried, sorted 
and repacked safely for the voyage, and at 
the farthest, within six months. Mere delay 
in the voyage, or disappointment as to the 
time of arrival, constitutes, as we have seen, 
no ground for an abandonment of the voyage. 



2 See Abb. Shijip. pL 3, c. 7, §§ 7-9, and notes 
to American edition of 1829; Griswold v. New 
yoik lus. Co., 3 Johns. 321. 



So that, here, the loss of freight has been by 
a voluntary abandonment of the voyage by 
the master; and not from necessity, superin- 
duced by any perils insured against 

Then, how stands the case, as to the ship- 
pers of the cargo? They could not require 
the cargo to be redelivered to them without 
the payment of freight for the voyage; and 
if they did not choose to pay "the freight, 
the master had a right to retaui the cargo 
for the payment thereof, or to prepare it 
again for reshipment, as soon as it could 
be safely done, unless the owners refused 
to allow it to be again shipped on the voy- 
age. If they did so refuse, then the contract 
for full freight would have been complete 
on the part of the ship-owner, from the de- 
fault on the other side. But we must take 
the case here to be, what in reality it was, 
a mutual voluntary agreement on the part 
of the master and the shippers, that the 
damaged cargo should be sold. The sale 
must, therefore, be treated as a sale, re- 
serving all the rights of the respective par- 
ties. And, in my judgment, the ship-owner 
was, for the reasons already stated, upon 
principle, entitled, under all the circum- 
stances, to a full freight for the voyage, up- 
on all the goods so sold, or relinquished. 
He has, therefore, not lost his freight for the 
voyage, from any perils insured against; but 
it is a clear right now existing against the 
shippers of the cargo, or, if lost, it has been 
lost by the volimtary relinquishment of the 
master and owner, by their own act or de- 
fault So far, I think, the principles of law 
would conduct us, in my Judgment, upon 
general reasoning, independent of authority. 

But let us see, how the case stands upon 
the footing of authority. And, in this case, 
in my judgment there is not only no author- 
ity adverse to the doctrine already stated; 
but there are authorities positively in its 
favor, and which, in effect, if admitted to 
prevail, decide the very case before this 
court. The case of Herbert v. Hallett, 3 
Johns. Gas. 93, very nearly approaches the 
present. There, the insurance was upon 
freight on a voyage from New York to Ha- 
vana. The ship was stranded on the voyage, 
in a gale of wind at Sandy Hook, the cai-go 
was unladen, being undoubtedly damaged, 
and was brought back to New York, and 
delivered back to the shippers. The ship 
was repaired in a fortnight, and was soon 
afterwax'ds sent on a different voyage. The 
court held, that the underwriters on freight 
were not liable on the policy; that the ship- 
owner ought to have insisted on carrying 
on the cargo, after the ship was repaired; 
and that he had, by his negligence or folly, 
and not by any peril insured against, lost 
the freight The court said, that if the ship 
be injured by the perils of the sea, but is 
repaired within a reasonable time, and the 
goods are damaged, the owner will be enti- 
tled to his freight if he offers to carry on 
the goods, although damaged, on the voyage. 



JORDAN (Case No. 7,524) 



[13 Fed. Cas. page 1110] 



and the shippers refuse. Nothing but a 
physical destruction thereof, \7ill exempt the 
shipper from payment of freight in such a 
case. It did not appear in this ease, that 
the cargo was incapable of being reshipped. 
The ease of GrisTvold t. New York Ins. Co., 
1 Johns. 204, was an insurance on freight, 
at and from New York to Barcelona, with 
liberty to touch at Gibraltar. In proceeding 
on the voyage, the ship was sti*anded on 
Long Islaaid, and the cargo (flour) was, with 
a small exception, damaged. The cargo was 
taken out, and the ship got off, and repaired 
in sis days. The cargo was received by the 
shippers, and sold at auction, at a loss of 
27 per cent. The ship-owner abandoned to 
the underwriters on freight; and brought 
an action on the policy for the loss. The 
court affirmed the doctrine of the former 
case, holding that the ship-owner ought to 
have insisted on carrying on the cargo to the 
port of destination, so as to entitle himself 
to a full freight; and that there was no 
ground for the abandonment Here the 
cargo was perishable; and upon the new 
trial, ordered by the court, it appeared, 
that if it had been carried to the port of 
destination, it would not have been worth 
the freight. But notwithstanding this fact, 
the court adhered to their former opinion, 
that the ship-owner was not entitled to re- 
cover. Griswold v. New York Ins. Co., 3 
Johns. 321, In Saltus v. Ocean Ins. Co., 14 
Johns. 138, there was an insurance on the 
ship, freight, and cargo (rye, flour, and 
com); and the vessel, in the course of the 
voyage, was obliged to to put into a port 
of necessity to repair; and, there, the cargo 
was found to be greatly deteriorated, and In 
a state not fit to be reshipped; and it was 
accordingly sold. The vessel was repaired, 
so as to be able to resume the voyage. The 
court held, that the ship-owner could not re- 
cover on the policy on freight, as the cargo 
though damaged, still remained in specie; 
and the authority of Griswold v. New York 
Ins. Go. was fully recognized. The case of 
Whitney v. New York F. Ins. Co., 18 Johns. 
208, is supposed to trench upon the princi- 
ples of the former cases. It strikes me, 
that it is entirely consistent with those prin- 
cijples; and that tlie decision turned upon pe- 
culiar circumstances. It was a policy on 
freight. The cargo was hemp, which was 
wetted, and the master could neither diy 
the hemp, nor ship it on board another ves- 
sel for the voyage, in the wet and perishing 
condition, in which it was, there being great 
danger of ignition. His own ship was dis- 
abled, and could not be repaired for half 
her value; nor could the hemp be reshipped 
in another vessel to the port of destination 
for one half of the value of the freight, as 
valued in the policy. The master, therefore, 
broke up the voyage. The court held, that 
the voyage was rightfully broken up, and 
the ship-owner having abandoned on the 



policy, was entitled to recover for a total 
loss of the freight. The case of McGaw v. 
Ocean Ins. Co., 2 Law Rep. 363, manifestly 
proceeded upon similar principles. Thus far, 
the American authorities have gone; and 
they uniformly sustain the same doeti'ine. 

The question has also arisen in England; 
and has there received a similar determina- 
tion. In Mordy v.. Jones, 4 Barn. & C. 394, 
there was a policy on freight of the ship at 
and from Kingston, in Jamaica, to Livei-pool. 
The vessel sailed on the voyage with a cargo 
of cotton, cofiEee, sugar, hides, and other 
goods," belonging to various shippers. The 
ship having started a plank was obliged to 
put back to Kingston to repair, and was 
there repaired. The cargo was landed, and 
was found so wetted by the sea water, that 
it could not be reshipped without danger 
from ignition to the rest of the ship and 
cargo, unless it underwent a process of dry- 
ing, which would detain the ship six weeks, 
and this would have been attended with an 
expense equal to the freight. Under these 
circumstances the shippers refusing to in- 
terfere, but approving of a sale by the mas- 
ter, the master sold the damaged goods, and 
sailed with the proceeds thereof to Liver- 
pool, and safely arrived there. The master's 
proceedings at Kingston were found to be 
such, -as a prudent man uninsured would 
have adopted. The master, at Liverpool, 
paid over the proceeds of the goods to the 
parties interested, without any deduction of 
freight. The question was, whether, under 
these circumstances, there was such a loss 
of the freight of the goods so sold, as en- 
titled the ship-owner to recover under the 
policy. The court held, that he was not. 
The reasoning of the court is certainly not 
very full, or satisfactory- But it is plainly 
in coincidence with what has been already 
stated, as the just result of the principles of 
law on the subject of the earning of freight. 
It may be added, that the same doctriue 
may be fairly deducible (although the very 
case is not put) from the reasoning of Po- 
thier, on the point where full freight is due 
(Pothier Traits de la Charte-Partie, notes 
70-77; Id. note 121); and it is not unim- 
portant to remark, that Mr. Stevens and 
Mr. Benecke, both of them gentlemen of 
great practical experience in this branch of 
the law, assert the same doctrine, as one 
well established (Stev. Av., Ed, 1817, 81, note 
6; Id., Phillips' Ed. 1833, p, 286, note 1; 
Benecke, Ins., Ed. 1824, 447-449; Id., Phil- 
lips' Ed. 1833, pp. 357-367). 

Upon the whole, my opinion upon a delib- 
erate suirvey of the whole matter is, that 
the plaintiffs are not entitled to recover, in 
the present case, for a total loss of the 
freight insured. But that their claim is 
limited to the general average, and the loss 
of the freight of such of the goods, as were 
physically lost and destroyed by the perils 
of tfie seas. 
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Case K"o. 7,535. 

JORDAN v. WELLS. 

[3 "Woods, 527.] 1 

Circuit Court, N. D. Georgia. March Term, 
1878. 

PjtACTICB IK EqOITT — SOIT AGAINST ReCEIVEK— 

Railroad Cosipaxies— Liability for Neg- 
ligence — ^Fellow Servant. 

1. A court by which a receiver has been ap- 
pointed ought not to allow the receiver to be 
sued, unless the petition for leave states a pri- 
ma facie cause of action against him. 

[Cited in Davis v. Duncan, 19 Fed. 481.] 
[Cited in brief in Lyman v. Central Vermont 
R. Co., 59 Vt 170, 10 Atl. 348.] 

2. To justify a recovery against a master by 
one servant for an injury caused by the care- 
lessness or negligence of a fellow-servant, it 
must be shown that the servant by whom the 
injury was caused was incom'petent, and that 
the master was guilty of willful negligence in 
employing him. 

This Tvas a petition wherein leave was ask- 
ed by the petitioner [William R. Jordan] to 
bring suit against B. B. Wells, as receiver of 
the Rising Fawn Iron Company. The prin- 
cipal cause was a suit in eauity in this court 
to foreclose a mortgage on the property of 
the Rising Fawn Iron Company, executed to 
secm-e a series of bonds made and sold the 
defendant company. On motion of the com- 
plainants, B. E. Wells had been appbinted 
receiver of the property and effects covered 
by the mortgage, with authority to take care 
of the property and carry on the business of 
the company. The petition of Jordan alleged 
that, in order to perform the duties imposed 
on him by the order of the court, it became 
necessary for Wells,, the receiver, to cause to 
be run a locomotive engine belonging to the 
company over a railroad track, also the prop- 
erty of the company. That on May 13, 1878, 
the engineer who was usually in charge of 
said locomotive was off duty, with the con- 
sent of the receiver, and one Tidwell, a per- 
son unskilled in the running of locomotives 
generally, and of this one in particular, was 
put in charge of the same by the receiver 
and required to run it The petitioner was 
employed by the receiver as fireman and 
coupler on said engine, and it was his duty 
to make all couplings and change all switch- 
es as necessity required, and after changing 
a switch he was required to get back on the 
engine while the same was in motion, the or- 
der of the receiver not allowing the engineer 
to stop the engine, but mei'ely to bring it to 
a slow rate of speed. That petitioner, on 
May 13, 1S7S, after adjusting the switch, im- 
dertook, as usual, to mount the engine, but 
was unable to do so, because of the speed at 
which the said Tidwell caused it to run, he 
being unacquainted, with it and unable to 
control it. The petitioner's foot slipped from 
the step and was caught under the wheel of 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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the tender and so badly crushed that ampu- 
tation became necessary, and was performed 
on May 25, 1878. Petitioner alleged that he 
had sustained great damage in the premises, 
and asked for leave to sue the receiver in or- 
der that the measure ot his damage might be 
fixed and ascertained. The substantial facts 
alleged in the petition are verified by an affi- 
davit of the petitioner, and are not npon this 
hearing disputed. 

E. W. Hoge, for petitioner. 
J. L. Hopkms, J. T. Glenn, and H. 0. Er- 
win, contra. 

WOODS, Circuit Judge. It may be laid 
down as a general rule that leave should be 
gi'anted to sue a receiver where the petition- 
er makes out by his petition and affidavits a 
prima facie .cause of action. The court ought 
not to undertake in advance, on such a peti- 
tion, to decide the ease against the petitioner. 
But it is essential that the petition should, on 
its face, show that the petitioner has a case. 
The court should not allow its receiver to be 
harassed by a suit where, according to his 
own showing, the plaintiff has no cause of. 
action. Do the facts set out in this petition 
show that the petitioner has a case against 
the receiver on which he ought to recover? 
It is settied by the great preponderance of 
adjudicated cases that the master is not lia- 
ble for an injury sustained by one servant 
from the carelessness or negligence of his 
fellow-servants. To justify a recovery hi 
such a case, the master must knowingly and 
negligently employ incompetent servants, and 
the injuries for which redress is sought must 
be caused by the incompetency of the serv- 
ant. Cooley, Torts, 559. The averment of 
the petitioner in reference to the employment 
of the engineer alleged to be incompetent, is 
as follows: that "one L. S. Tidwell, a person 
unskilled in running locomotive engines, and 
this engine in particular, was put in charge 
by said receiver, and required to run said en- 
gine." There is no averment that the re- 
ceiver negligentiy and knowingly employed 
an unskillful and incompetent engineer. From 
all that appears either in the petition or affi- 
davit, the receiver* may have believed and 
have had good grounds to believe that Tid- 
well was a competent and skillful engineer. 
It appears .to me to be dear that, if the facts 
set out in the petition and affidavit were em- 
bodied in a declaration, it would be demur- 
rable, because it did not set forth a good 
cause of action. The petitioner, to justify a 
recovery, must not only aver, but prove, will- 
ful negligence on the pari; of the receiver, in 
the employment of an unskillful person, and 
an injiuy to him by reason of such imskill- 
fulness of the person so employed. As this 
is not shown either in the petition or affida- 
vit, the petitioner does not make out a prima 
facie case, and his petition for leave to sue 
the receiver must be denied. 
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Case Wo. 7,536. 

JORDAN V. WILKINS. 

[2 Wash, a 0. 4S2.] i 

Circuit Court, D. Pennsylvania. Jan., 1811. 

Allegata asd Probata — ^Variaxce— Production 
OF Papers at Trial. 

1. This court directed a nonsuit to be entered, 
because the eTidence varied from the case 
stated in the declaration; the latter stating the 
goods as belonging to the plaintiff, of which 
the defendant, as bailiff, was to make profit for 
him; and charging the defendant as receiver, 
by the hands of A, B, O, being the money of 
the plaintiff; and the evidence proved that the 
money received was that of himself and his 
partners, and was received on joint account. 

[Cited in Early v. Friend, 16 Grat. 30.] 

2. If one party 'gives notice to another to pro- 
duce certain papers at the trial, he has no right 
to inspect them, unless he will consent that they 
shall be used in evidence. 

[Cited in Edison Electric Light Co. v. United 
States Electric Lighting Co., 45 Fed. 59.] 

This was an action .of account, brought by 
the plaintife; and the declaration stated, that 
the defendant was bailife of the plaintiff, and 
had the care and management of divers goods 
of the plaintiff, viz. flour, &c. of the value of 
20,000 dollars, to merchandise and make 
profit of for the plaintiff, and to render a 
reasonable account thereof to the said plain- 
tiff, when he should be required; and that 
the defendant was also receiver of the money 
of the plaintiff, from such a time to such a 
time {stating it); and received of the money 
of the plaintiff, by the hands of certain per- 
sons (whose names are stated), other 20,000 
dollars, to render an account thereof when 
required: yet, though often required, the de- 
fendant had not rendered an account to the 
plaintiff, but had refused, &c. The case upon 
the evidence was, that the plaintiff, together 
with the defendant, Charles T^llkins, and 
John A. Sayles, entered into a mercantile 
partnership in 1803, which was dissolved in 
September, 1804, upon the death of Sayles. 
And the subject of this dispute was, a num- 
ber of shipments of cotton, made to England, 
on joint account, the proceeds of which, it 
was contended, had been received by the de- 
fendant. But no evidence was given of any 
sum having been received by the defendant, 
by the hands of any one of the persons men- 
tioned in the declaration. 

The defendant moved for a nonsuit, upon 
the following grounds: 1st. That the evi- 
dence should prove the receipt of money by 
the hands of the persons mentioned in the 
declaration; and the declaration should state 
the names of the persons from whom each 
sum was received, and none other can be re- 
covered but such as are stated and proved. 
2d. That though one joint merchant may 
bring this action against another, yet the 

1 [Originally published from the MSS. of Hon. 
Bnslirod "Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



declaration must state that the money was 
received on joint account, in which case he 
would be liable only for the balance. But a 
receiver is not, and a bailiff is chargeable for 
the profits made, or which might have been 
made. Cases cited for defendant, 1 Yin. Abr, 
140, 143, 146; Co. Litt 172; 1 Mod. Ent. 
47, 48, 49; [James v. Browne] 1 Dall. [1 U.S.] 
339; Plead. Assist. 35, 36. 

For the plaintiff, it was answered, that 
St. 4 & 5 Anne, c, 27, which is in force in 
this state, allows one joint tenant, or tenant 
in dommon, to sue the other as bailiff; and 
therefore, it is not necessary to state that the 
receipt was on joint account, but that it was 
received as bailiff. 7 Co. Inst. 199. 

Ingersoll, Chauncey & Dallas, for plaintiff. 
Hare, Hopkinson & Tilghman, for defend- 
ant. 

WASHINGTON, Circuit Justice. The ob- 
jection to the recovery is, that the declaration 
charges the defendant as bailiff of certain 
goods belonging to the plaintiff, to make 
profit of for the plaintiff; and as receiver of 
certain sums, by the hands of A, B and C, 
being the money of the plaintiff, to whom he 
was to render an account; and has given in 
evidence sums of money received by the 
hands, not of the persons mentioned in the 
declaration, but of a peraon not named there; 
and these sums, so received, not the money 
of the plaintiff, but the money of the part- 
ners, and received on joint account. The al- 
legata and probata, therefore, are totally at 
variance with each other; and the defend- 
ant's only remedy is by moving for a non- 
suit. The declaration states a case at com- 
mon law; and a case of one tenant in com- 
mon suing another is proved. If the plaintiff 
meant to proceed upon the statute, he should 
have stated his case truly, and that the mon- 
ey was received on joint account, by the 
hands of the person who really received it. 
This appears by the case from [James v. 
Browne] 1 DaU. [1 U. S.] 339, where it was 
decided, that if the proof established the re- 
ceipt from one of the persons named in the 
declaration it would be sufficient. But in this 
case, no proof has been given going even so 
far as that, and in that case the receipt was 
stated to be on joint account Besides, the 
court, in that case, gave the most liberal con- 
struction to the statute, in consequence of the 
want of chancery jurisdiction in the state. 
This court has chancery jui-isdlction. The 
plaintiff, therefore, must be called. Nonsuit 

The defendant produced certain papers, 
which the plaintiff had given notice would 
be required at the trial; but prayed the 
opinion of the court, if he was obliged to 
show them to the plaintiff, until he declared 
his intention to read them in evidence. 

BY THE COURT. The plaintiff has no 
right to see the contents of these papers, but 
on this condition. 
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Case K"o. 7,527. 

JORDAN V. WIIiKINS. 

[3 Wash. C. C. 110.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 

1811. 

Witness — ExAmNATiON — Partner Soed fob 

Firm Debt— Right of Partner to Soe in 

His 0"wx Name for Pjrm Debt. 

1. The defendant offered in evidence, a receipt 
for money, to prove the same to have been paid 
by 0. W. to the plaintiff, on account of the de- 
fendant. The court refused to permit it to be 
read, as C. W. might, and ought, to have been 
examined, to prove that the money was paid by 
him, on defendant's account 

[Cited in Craig v. Craig, 3 Rawle, 476 ; Mel- 
lendy v. New England Protective Union, 
36 yt. 33.] 

2, Although one partner is not bound .singly, 
to pay a debt due from him and his partner, if, 
when sued, he plead in abatement, the omission 
to ioin his partner in the action; yet he is not 
entitled to recover in his own name a partner- 
ship debt; and if he sue in his own name, tJie 
defendant may take advantage of it on the trial 
oii the general issue. 

Action of assumpsit against the defendant, 
upon indebitatus assumpsit, for goods sold, 
&c., quantum meruit— money had and re- 
ceived, account stated, and money laid out 
-and expended. The writ, as recited in the 
declaration, is against John Wilkins, Jun. 
<:arrying on trade under the firm of John 
WilMns, Jun., & Co., but the declaration 
is against John Wilkins, Jnn., only. It 
appeared in evidence, that on the loth of 
December, 1803, the plaintiflE [John Jordan], 
the defendant, John A. Steitz, and Charles 
•Wilkins, entered into an agreement, in writ- 
ing, toy which it was stipulated that the 
plaintiff, Steitz, and Charles Wilkins, should 
each, upon his own account, and upon his 
own funds, conduct a store at Lexington, 
dnd the defendant, another at Natchez; each 
party to stand by any losses which he might 
encounter, without the othei^ participating 
in it; but that whatever profits were made 
toy either, after deducting his expenditures, 
should be equally divided between all. That 
the parties to be established at Lexington,, 
Bhould supply the defendant's store at Nat- 
<;hez with country produce; which he was 
to dispose of for the person sending it, free 
■of commissions. The connexion to continue 
for four years. Soon after this, the defend- 
ant inserted in a newspaper at Natchez, a 
notice, signed John A. Steitz, that this con- 
nexion had taken place, toy which each party 
was to ke6p a store, three at Lexington and 
•one at Natchez; and that the store at Nat- 
chez, would toe conducted toy John Wilkins, 
under the firm of John Wilkins & Co. Upon 
the death of Steitz, the surviving parties to 
the above contract, dissolved their partner- 
ship, and agreed that whatever profits or 
losses either party had made or sustained, 
should be enjoyed and borne toy such person 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington,' Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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severally, and each to toe liable for his own 
engagements; but that as to purchases made 
toy Steitz, at Natchez, (not specifying what 
they were,) each party should toe entitled to 
a fourth of the profits, and sustain a propor- 
tionate loss, if any. The advertisement in- 
serted in the Natchez paper, as atoove men- 
tioned, has the signature of John A. Steitz 
to it, and on this account it was objected to 
toy the defendant. But the tacit acquiescenca 
of the defendant, strengthened toy a letter 
from the defendant, strongly intimating that 
Steitz was authorized to give such a notice, 
was deemed by the court sufficient to author- 
ize the admission of the evidence, to toe left 
to the juiy. 

The plaintiff offered to give in evidence an 
accoimt current, toy which John and Charles 
Wilkins acknowledge a large toalance due 
to the plaintiff. In support of this item, it 
was contended, that if one of "two partners 
is sued for a partnership detot, and he omits 
to take advantage of the other partner's not 
toeing sued, toy a plea in atoatement, the 
plaintiff may recover the whole against him-, 
toecause he is severally as well as jointly 
toound. 5 Burrows, 2611. The only excep- 
tion is, where the otoligation or contract ap- 
pears on the face of the declaration to toe 
joint, and that the other co-otoligor is alive 
and can toe sued. 1 Saund. 291, note 4. 

On the other side, it was said, that in th& 
notice given by the plaintiff, of the account 
he should rely on at the_ trial, there are 
items against the defendant, separately, and 
against him as John Wilkins & Co., tout none 
against John and Charles Wilkins; and that 
to such an action, the defendant could not 
have pleaded tooth in toar and in abatement. 

Before WASHINGTON, Circuit Justice, 
and PETERS, District Judge. 

WASHINGTON, Circuit Justice. The prin- 
ciple laid down In the case from 5 Burrows, 
2611, is, that one co-otoligor or co-contractor, 
cannot toe charged singly, if, in due time, "he 
talces advantage of the plaintiff's omission 
to sue the others, who are also toound., toy 
giving to him a toetter writ; which, toy a plea 
in atoatement he must do. But, if he fail to 
protect himself toy such a plea, he cannot 
turn the plaintiff round, at the trial, toy prov- 
ing that another is jointly bound with him, 
and he is himself toound, severally, as well as 
jointly. This principle is certainly correct, 
in every case where the plaintiff gives notice 
to the defendant, of the nature of his de- 
mand, so as to put it in his power to plead 
in atoatement. In actions on bonds, or spe- 
cial actions on the case, the declaration gives 
notice, and the rule is strictly applicable. 
But in actions of general indebitatus assump- 
sit, which this is, how is it possitole for the 
defendant to know, whether the plaintiff 
means at the trial to give evidence of a 
joint or several detot, or tooth; and, in this 
state of ignorance, how can he plead in 
I atoatement? Upon the face of the declara- 
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tion, tlie claim is for a debt due from the de- 
fendant alone; and to permit tlie plaintiff to 
give evidence of a debt due from Mm and 
another, would he subversive of the rule, 
which declares that he shall not be made re 
sponsible singly, unless he has waived the 
privilege which the law allows him, of plead- 
ing in abatement. 

We understand it to be the constant and 
established practice of this state, in actions 
of this sort, for the plaintife to furnish the 
defendant, before he pleads, with a copy of 
the account which he means to offer at the 
trial. Where this is done, the defendant has 
notice as fully as if it had appeared on the 
face of the declaration; and we see no rea 
son, why he may not shape his pleading, 
as if the declaration had been special, and 
plead in abatement. In this case, the ac- 
count delivered by the plaintiff to the defend 
ant, contains no item of a debt against John 
and Charles Willcins; and, therefore, the de- 
fendant could not have Icnown that sueh evi 
dence would be offered at the trial, so as to 
put it in his power to plead in abatement. 

It is very clear, that the defendant cannot 
plead in bar to a part, and in abatement to 
other parts of the action. And it is equally 
clear, that if the plaintiff joins in the same 
declaration, inconsistent counts, such aa 
against the defendant singly, and against 
him as partner with some others, he must 
avail himself of this, by demurring to the 
declaration; because, if he would take ad- 
vantage of his partner not being joined in 
the counts where he is sued for a partner- 
ship debt, he cannot plead in abatement, and 
also In bar to the other counts. But whether, 
if these inconsistent demands appear in the 
account rendered to him by the plaintiff, he 
can demur to a declaration correct on the. 
face of it, may be a question. If he cannot 
the defendant ought, in some way or other, 
to be protected against the necessity of meet- 
ing such inconsistent demands at the trial. 

PETERS, District Judge, was of opinion, 
that the account might be admitted; and 
the court being divided, the account went to 
the jury, to which the defendant's counsel 
took an exception. 

The defendant then offered as an offset, a 
receipt by Charles Wilkins, of a certain sum 
of money, which Charles had paid to the 
plaintiff, on account of the defendant; liav 
ing first proved, that this sum was paid by 
Charles Wilkins to the plaintiff. 

BY THE COURT. This receipt is offered 
as evidence that the money paid by Charles 
Wilkins to the plaintiff, was paid for the 
account of the defendant This would have 
been better proved by Charles Wilkins him- 
self, who is alive, and might have been ex- 
amined. The receipt, therefore, cannot be 
given in evidence. 

The defendant then offered an account of 
money paid to the plaintiff, by John and 
Charles Wilkins, which was objected to. 



BY THE COURT. This was said, by the 
defendant's counsel, to be precisely like the 
case which has, by a division of the court, 
been decided against the defendant. That 
since the plaintiff has been permitted to give 
in evidence a demand against John and 
Charles Wilkins, John, the defendant, ought 
to be at liberty to offset demands of John 
and Charles Wilkins against him. This has 
the appearance of fairness, particularly, as 
Charles will have to contribute to any judg- 
ment which may be recovered against John,, 
for a debt of John and Charles. But still 
it is inconsistent with legal principles, for 
the defendant to offset a debt, which is due 
not to him alone, but to him and another. 
Were it to be allowed, the admission of it 
as an offset, would be no bar, in an action to 
be brought by John and Charles against the 
plaintiff; although one partner is bound sin- 
gly, to pay the whole of the partnership 
debt, unless he compels the plaintiff, by a 
proper plea, to join his partner with him, 
yet he is not entitled to the whole of a debt 
due to the partnership; and if he sue singly 
for a partnership debt, he may be defeated 
at the trial on the general issue,' for he knew 
who were his partners. 

In summing up, it was contended, by the 
defendant, that the articles of the loth De- 
cember, 1803, constituted a partnership; that 
they were to share in loss in effect, since 
there can be no profit, but what remains 
after the losses are deducted; and that at all 
events, the advertisement at Natchez, was 
sufficient to bind them, as partners, to third 
persons. If so, then the defendant may be 
made liable for all the.debts contracted by the 
plaintiff or his other partners; and it would 
be unreasonable for the plaintiff to recover 
even a separate demand, much less, those 
demands which were on partnership ac- 
count, until the partnership accounts are set- 
tled, and a balance struck. As to the arti- 
cles of dissolution, this is not binding on 
third persons; and the plaintiff, if he would 
avail himself of it, should have brought his 
action on this agi-eement, it being under seal. 
Case cited, 4 Term U. 670. 

WASHINGTON, Circuit Justice (charghig 
jury). To decide this cause correctly, it is 
necessary for the jury to have a very dis- 
tinct conception of the nature of the connex- 
ion formed between the parties to the agree- 
ment on the 15th December, 1803. Each 
party was to carry on trade upon his own 
capital, credit, and responsibility. Neither 
was to be answerable in any manner, for the 
engagements of the others, nor were the 
whole to be answerable for the engagements 
of any one. There was to be a participa- 
tion of profits, but not of losses. Thus, if 
the plaintiff had, on the business separately 
carried on by him, sustained a loss of 5,000 
dollai-s, and the defendant, on his separate 
business, had made a profit of 10,000 dollars, 
upon the principle of co-partnership, the loss 
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of the plaintiff would be borne by the profit 
fund of the defendant, and not be left singly 
on the shoulders of the plaintiflE; and only 
the remainder, viz. 5,000 dollars, would be 
divided. But in this case, the plaintiff would 
have to bear the whole loss of the 5.000 dol- 
lars, and would share with the other mem- 
bers of this association, in the 10,000 dollars 
made by the defendant Purchases made by 
one of these parties, or moneys borrowed, ei- 
ther from another of the parties, or from a 
stranger, to enable him to carry on his sep- 
arate store, was a private debt between those 
persons; as much so as if they never had 
formed a connexion of any kind. This was 
most unquestionably the case, as between 
the parties to that contract; and it could 
never be allowed to one of the parties, to 
repel the claim of another, who, by money 
lent or goods sold, had become his creditor, 
by saying it was a partnership debt, in the 
face of their agreement, which declared, that 
each party was to be severally bound for his 
own engagements. Indeed, we are not pre- 
pared to admit, that a stranger, who had 
dealt with one of these parties, with full 
knowledge of the articles, and of the true 
nature of the connexion between them, could 
charge the other partners. The advertise- 
ment published at Natchez, might possibly 
produce this effect; but as to that, we give 
no opinion, otherwise than by saying, that 
if it would bind all the parties for the en- 
gagements of one, to third persons, it would 
have no such effect, as between the parties 
themselves; who, notwithstanding any thing 
stated in that notice, knew very well the 
real nature of their connexion. If any pos- 
sible doubt could exist, upon the articles of 
the 15th December, 1803, there can be none 
under those of the 19th September, 1804, 
which even destroy the community of prof- 
it, as to the business carried on separately 
by the parties, and contain an express stip- 
ulation, that each party shall be responsible 
for his own engagements. This, to be sure, 
would not affect the rights of third persons; 
but we hold it conclusive between these par- 
ties. The word copaitnership, mentioned 
once or twice in this agreement, is of no 
consequence; it cannot alter the nature of 
things, and constitute a partnership, where, 
from the essence of the connexion, there was 
none. This paper not being the foundation 
of the plaintiff's action, may well be resorted 
to, to explain the nature of the connexion 
between these parties. 

It is said, that it is hard to charge the de- 
fendant with the separate demands of the 
plaintiff, and yet leave him exposed to the 
claims of strangers, who have sued, and may 
yet sue him, as a copartner, for the debts 
contracted by the plaintiff. This is true, but 
it is not in this action that the defendant 
can be relieved. Although in the store trans- 
actions of these parties, they acted separate- 
ly, and not as partners, yet, by the express 
terms of the agreement of the 19th Septem- 
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ber, 1804, they all agreed to share in profit 
and loss, as to purchases made at Natchez, 
by Steitz. Of course, should it appear to the 
jury, that any of the items in the plaintiff's 
account, arise on these transactions of Steitz, 
as, for example, if any of the bills drawn on 
the plaintiff, and now charged by him to 
the defendant, were drawn to enable Steitz 
to make the purchases, in the profit and loss 
of which all the parties were to participate, 
the jury will exclude such items from the 
plaintiff's account 
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JORDAN V. "WILLIAMS. 

SAME V. GATES. 

p. Curt 69; 14 Law Rep. 421.] i 

Circuit Court, D. Massachusetts. Oct Term, 

1851. 
Ddtx of Master to Quell an A'pfkat on Ves- 
sel — Latino Complaints before Consul — 
What are Contemplated— Liability op Con- 
sul FOR Abuse of Power— Detention op Sea- 
men's Clothing by Master. 

1. It is the duty of the master to interpose 
and quell an affray between the mate and the 
crew, and to use such means and such a degree 
of force as a competent master, of ordinary cool- 
ness, judging of the emergency upon the instant, 
might fairly deem necessary. 

2. Under the act of congress of July 20, 1840, 
§ 16 [5 Stat 396], the phrase, "to lay their com- 
plaints before the consul," applies only to such 
causes of complaint as are specified in the act 
viz., that the mariner is detained contrary to his 
agreement or that the vessel is unseaworthy, 
&c., &c., and not to affrays or quarrels between 
the officers and crew. 

3. The liberty given to the crew by said act 
to lay their complaints before the consul, is to 
be exercised under the fair and reasonable dis- 
cretion of the master of the vessel, as to the 
time and mode of landing; and a refusal of duty 
on the part Of the crew, because such permission 
is not given, would be justifiable only when such 
refusal is necessary to prevent the loss of the 
right. 

4. Since the passage of the act of July 20, 
1840, when the master of a vessel, in a foreign 
port lays a complaint against any of his creW 
fully and fairlv before the consul, and the com- 
plaint is such that a competent master may fair- 
ly believe it to be within the consul's jurisdic- 
tion, and the consul, upon examination, finds it 
expedient or necessary to make use of the local 
authorities to keep the men safely, the master 
is not responsible for their imprisonment as 
for a tort the consul being answerable to the 
injured par^ for any malversation or abuse of 
power. 

[Followed without approval in Chester v. 
Benner, Case No. 2,660. Cited in Shorey 
T. Rennell, Id. 12,807; Coffin v. Weld, Id. 
2.953; The Elwin Kreplin, Id. 4,427; The 
Elwine Kreplin, Id. 4,426; Snow v. Wope, 
Id. 13,149.] 

5. The detention by the master of the clothes 
of men imprisoned by the local authorities upon 
request of the consul, by reason of information 

' 

1 [Reported by Hon. B. R. Curtis, Circuit 
.Justice. 14 Law Rep. 421, contains only a par- 
tial report] 
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given him by the master, while still belonging 
to the vessel, and also after their discharge 
therefrom, is a breach of duty on the part of 
the master. 

[Cited in The Elwin Kreplin, Case No. 4,427.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

These were libels filed in the district court 
by [Robert] Williams and [Samuel] Gates, 
two of the crew of the bark Gibraltar, 
against [Harvey] Jordan, the master, com- 
plaining of an assault on board the bark, an 
imprisonment in the jail at Matauzas, and a 
conversion of the clothing of each libellant 
The libellants testified for each other, and 
produced no other evidence. 

R. H. Dana, for appellant. 
, J. H. Prince, for appellees. 

CURTIS, Circuit Justice. The material 
facts, stated in the libels and testified to by 
the libellants themselves, are that, on the 
morning of the 11th of April, while the bark 
was lying in the harbor of Matanzas, the 
mate came forward at daylight and called 
iiU hands. No answer was made to this call. 
The call was repeated, in what one of the 
libellants characteiizes as a loud, boisterous, 
And profane maimer. Thereupon, Gates 
made answer, "You need not kick up such a 
noise, for you were answered the second 
time," Some insulting words then passed be- 
tween the mate and Gates; Williams mter- 
posed in the quarrel, the mate stniek Wil- 
.liams with his fist, the blow was instantly 
returned, Williams and the mate clenched 
«ach other; the master came forward and 
seized Williams by the hair of the head and 
drew him down to the deck, or, as Williams 
says, toward the deck, and, while he was in 
that position, the mate kicked Williams in 
the face. Williams cried out, that the mate 
was kicking him; and Gates approached and 
said, "Knock off such work as. this!" The 
master let go his hold of Williams, and 
struck Gates twice in the face. The contest 
then ceased; the master ordered the men to 
go to their work, and both officei"s went aft 
The answers of the master state, that he 
knew nothing of the affair, being below, un- 
til two of the crew came aft, and called to 
him that the men were trying to kill the 
mate; that he ran on deck, and found five of 
the men, who constituted, at the time, the 
whole crew, except two men and a boy, at- 
tacking the mate; that he rescued the mate 
from them, and in so doing received a blow 
from Gates, and part of his clothing was torn 
off his back. He denies that he seized Wil- 
liams in the manner stated, or that, to his 
knowledge, the mate either struck or kicked 
him; and he sets forth in his answer that, by 
reason of the lapse of upwards of a year be- 
tween the termination of the voyage and the 
filmg of these libels, the mate, and the two 
men who were faithful to their duty, have 
gone beyond his reach, so that he cannot pro- 
duce either of them as witnesses. 



I do not deem it necessary, in this part of 
the case, to weigh very nicely the evidence of 
the libellants and the answers of the master, 
so far as they differ; because it does not seem 
to me that, if all which the libellants testify 
to were true, damages for an assault by the 
master ought to be awarded to either of these 
men. So far as appears, the first knowledge 
which the master had of this contest was 
when he saw his first officer and one of the 
crew grappling wifc each other on the fore- 
castle, fom- others of the crew being close at 
hand, even if they were not taking part in 
the affray. These men constituted, at that 
time, the whole crew, except two men and a 
boy; and one of these two men is said to 
have been a deserter from a British ship of 
war, who kept himself concealed in the day- 
time in the hold. There was no second mate 
on boai-d, the first mate having been dischar- 
ged at Havana, as appears by the shipping 
articles, on the 10th of the preceding ilarch; 
and though Rooker, the second mate, was, on 
the same day, promoted to be first mate, no 
second mate was shipped; and^it was not im- 
til the 17th of April that Reed, one of the 
crew, was appointed second mate. So that, 
when the master first saw this affray be- 
tween his only officer and one or more of the 
crew, he had reason to believe that one man 
and a boy were the only assistants on whom 
he could rely. That it was not only his 
right but his duty to interpose, and put an 
end to the contest immediately, there can be 
no doubt; and it is equally clear, that he 
was justified in using such means as a com- 
petent master, of ordinary coolness, j'udging 
upon the instant of the facts before him, 
might fairly deem necessary. It should be 
added that, from the nature of such an inter- 
position, if force be necessary, the person 
thus lawfully using it, to quell a fight be- 
tween an officer and one or more of the crew, 
cannot reasonably be expected to measure 
his exertions by so nice a standard as would 
be necessaiT if there were time for reflection, 
and opportunity to proportion the force exact- 
ly to meet the demand for it. Tested by 
these principles, I am not satisfied that the 
force used by the master was excessiye. In- 
terposing, as he did, to rescue the mate, it is, 
to my mind, highly improbable that he stmck 
Gates, unless Gates was assisting Williams 
in attackmg the mate; for it appears there 
had been no previous difficulty between them, 
and it was not an occasion when the master 
would have been likely voluntarily to begin a 
new quarrel. He used no weapon. He did 
not manifest any passion; and as soon as the 
mate was released he went aft, telling the 
men to go to their work. This does not seem 
to me to be a fit case in which to award 
damages against the master, for an assault, 
in favor of these libellants, who, according to 
their own showing, were both originally in 
the wrong. Not to answer when an order 
was given and heard, and this order is ad- 
mitted to have been heard, was a breach of 
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discipline which migM well excite the mate, 
and cause him to repeat the order with vio- 
lence of mannei-, which they who had thus 
provoked it had scarcely a right to complain 
of, and stai less a right to malie an instating 
reply,— an insult, perhaps the more readily 
given, and more deeply resented, because the 
mate had been very recently promoted to 
that office, from the post of second officer, in 
which, for many purposes, he was scarcely 
more than one of the crew- It is true, the as- 
sault by the mate, if he struck the first blow, 
was unjustifiable; but for this the "master, 
who denies all Imowledge of it, and who is 
not proved to have Iniown it, cannot be held 
responsible; his duty being to put an end to 
the affray, whoever began it For this cause 
of action, therefore, I can award no damages. 
The second ground of complaint is, that 
the master caused the libellants to be im- 
prisoned on shore, in the prison of the local 
authorities at Matanzas. This is attended 
with much more difficulty, and presents some 
questions of general importance, which, so 
far as I have been able to learn, are now 
for the first time raised. The material facts 
sworn to by the libellants, so far as they 
agree in their statements, are these: that, 
very soon after the termination of the affray 
above mentioned, and while the libellants 
and three others of the crew were .engaged 
in removing the main hatch, the mate said 
to them, with an insulting address, "I will 
knock yom- brains out with a handspike." 
"Williams then said to the master, "Captain 
Jordan, do you hear that?" And he replied, 
with an oath, ."I do hear it." Williams then 
said to the master, "I will do no more duty 
on board this ship until I see the consul." 
Gates and the other three men said the same; 
and all five left their work and went for- 
ward into the forecastle. The mate came 
to the forecastle door, and said to Williams, 
"Williams, are you going to turn to?" The 
reply was, "No, not until I have seen the con- 
sul." The mate told him he was a fool, and 
he had better think no more about it. The 
master then came forward, and asked each 
man if he was going to turn to. Bach said 
no, until he should see the consul. The mas- 
ter replied, with an oath, that they should go 
in the ship, and that they would wish them- 
selves in hell before the voyage was up. He 
soon after went on shore, returned with two 
boats and armed men, who carried the men 
on shore and took them to ^prison. On the 
next day, or the next day but one, the con- 
sul came to the prison; they informed him 
of what had taken place, and he said he 
would see into it In a few days he returned, 
the master being with him, and asked the 
men if they did not think they had better 
settle it, and go aboard of the ship again, 
and he repeated the question to each man. 
All but one replied, that they were afraid of 
their lives, after the threats that were made; 
and that one said he would go, if the consul 
would give him a papa* showing what had 
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happened on board. This the consul refused. 
A few days afterwards, the master came 
again to the jail, asked if they were not 
tired of staying there; and said he had paid 
three months' board, and there might be- 
enough for another month. He went away; 
and, on the 8th of May, the consul took them 
out of jail and sent them to the United States. 
This is the account given by the libellants- 
themselves. In some material points it is di- 
rectly met by the answer, and is not consist- 
ent with the certificate of the consul, which 
has been read as evidence by agreement, as 
a substitute for the consul's deposition, who, 
it is stated, has ceased to hold that office, and 
could not be found by the respondent I shall 
hereafter advert to some of these discrepan- 
cies; but, before doing so, I must inquire- 
whether the men were justified in their re- 
fusal to do any more duty on board until they 
could see the consul. This right is claimed 
under the 16th clause of the act of July 20th, 
1840, which is in these words: "The crew of 
any vessel shall have the fullest liberty to 
lay their complaints before the consul or com- 
mercial agent in any foreign port, and shall 
in no respect be restrained or hindered there- 
in by the master or any officer, unless some 
sufficient and valid objection exist against 
their landing; in which case, if any mariner 
desire to see the consul or commercial agent, 
it shall be the duty of the master to acquaint 
him with it forthwith, stating the reason why 
the mariner is not permitted to land, and that 
he is desired to come on board; whereupon, 
It shall be the duty of such consul or com- 
mercial agent to repair on board and inquire 
into the causes of the complaint, and to pro- 
ceed thereon as the act directs." This does not, 
in terms, give to the crew the right to refuse- 
to do duty until they can see the consul. It 
may fairly be implied, that they are not bound 
to do such duty as would prevent the exer- 
cise of the right to see him. They cannot 
be lawfully required to get under weigh to go 
to sea, and thus be deprived of the right to< 
lay before him their complaint of the unsea- 
worthy condition of the vessel; they cannot 
properly be kept at work, and thus prevented 
from landing to lay their complaint before-^ 
him, unless some sufficient and valid objec- 
tion exists against their landing. But it by 
no means follows that they have the right 
at any moment, to refuse to do any duty what-- 
ever till they have seen him. The master is 
to allow them the fullest liberty to lay their 
complaints before the conshl;but the exercise 
of the fullest liberty to do so, when inter- 
preted reasonably, is consistent with the mas- 
ter's being allowed fairly to exercise some 
discretion as to the time and mode of land- 
ing, and as to the prosecution of the work 
of the ship. Certainly, the refusal of the- 
crew to obey the orders of the master is not 
the first step to be taken, on the instant, when 
this right to see the consid is claimed. Such 
a refusal may be justifiable, when absolutely 
necessary to prevent the loss of the rights 
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but I tMnk very bad consequences would 
follow from admitting that any thing else 
would justify it. As long as the obligations 
of the master, to allow the crew to lay their 
complaints before the consul, and of the crew 
to obey his ordei-s and do their duty on 
board, can be reconciled, they must be; and 
I see nothing in this case which made the 
latter inconsistent with the former. But, in 
my judgment, the claim of the crew to see 
the consul, and their refusal to do duty until 
they should see him, cannot be supported by 
this act, because their complaint was not one 
which the act was designed to enable them 
to lay before him. 

It can hardly be supposed that congress in- 
tended to secure to the crew the fullest lib- 
erty to apply to the consul concerning any 
matter or thing, of which they or any of them 
might desire to complain. Some practical 
result of such complaint, by means of some 
jurisdiction of the consul over its subject-mat- 
ter, must be considered to have been the pur- 
pose of this provision of the act. 

To secure to the crew the right to land, or 
to impose on the consul the duty of immedi- 
ately repairing on board, merely that he might 
hear and do nothing, because he had no power 
to do any thing, cannot have been intended. 
Nor is any such intent indicated by the lan- 
guage of this law. It says, "to lay their com- 
plaints before the consul," &c. "What com- 
plaints? This question is answered by the 
act, which provides, in clause nine, for a 
complaint by a mariner to a consul, that he is 
detained contrary to his agreement, or after 
he has fulfilled it, and which directs how the 
consul is to inquire into the truth of the com- 
plaint, and what he may do if he finds it 
well founded; and by clauses twelve to fif- 
teen, inclusive, which authorize a complaint 
to the consul concei-ning the seaworthiness of 
the vessel, and point out what proceedings 
shall be had, and what j'urisdiction shall be 
exercised by the consul upon such complaint. 
When, therefore, the next clause says the 
crew shall have the fullest liberty to lay their 
complaints before the consul, the natural 
meaning is, the complaints which, by this act, 
they are authorized to make, and he required 
to hear; and this meaning is made quite 
plain by the concluding words of this clause, 
which require the consul (in ease the crew 
x^annot land) to repair on board, and "inquire 
into the causes of the complaint, and proceed 
thereon as this act directs." If he is to do 
this when he goes to them, I presume he is 
to do the same when they come to him; and, 
if so, it necessarily follows, that the com- 
plaints which they have, by this act, a right 
to lay before him, are complaints upon which 
the consul can "proceed" as this act directs. 
Not that they must be well founded, in part 
or in whole, but that their subject-matter 
must be such that, if well foimded, the con- 
sul, by this act, has authority to proceed 
thereon. 

Now, I do not find in this act, or elsewhere, 



that power is conferred on a consul of the 
United States to take cognizance of a com- 
plaint by a part of the crew, that the male 
had threatened to beat out their brains with 
a handspike, followed by an appeal by the 
mate to the principal party in the quarrel, 
desiring him to think no more about it; or, 
to state it more abstractly, I do not find that 
a consul has power, upon the application of 
the crew, to inquire into quarrels of this na- 
tiure. The only approach towards such a case 
is in the seventeenth clause of the act, which 
is in the following words: "In all cases where 
deserters are apprehended, the consul or 
commercial agent shall inquire into the facts; 
and, if satisfied that the desertion was caused 
by unusual or cruel treatment, the mariner 
shall be discharged," &a It is to be borne 
in mind that this is a new power, conferred 
on the consul for the first time; that It is 
a power to dissolve a contract, or rather, au- 
thoritatively and finally to declare that it has 
been so far broken by one. party that the 
other pai-ty is no longer imder obligation to 
perform it; that this is a very high power, 
and, consequently, is not to be extended to a 
case not fairly within the words of the act, 
which apply only to a particular class of 
cases, where deserters are apprehended, and 
the desertion was daused by unusual or cruel 
treatment; and fall far short of cases like 
this, where, at the worst, only threats have 
been uttered. 

I am cleai*, therefore, that the refusal of 
the men to do duty can find no j*ustification 
in this act; that this reference, especially 
after the mate had asked the principal party 
to the quarrel to think no more about it, is 
strong evidence of an insubordinate temper, 
and justified the master in applying to the 
consul. That he did so apply, I am satisfied; 
his answer so states; and though an answer 
has no technical effect as evidence, it is not 
wholly without weight in considering his 
conduct. There is nothing in the case tend- 
ing to contradict this allegation in the an- 
swer, and the certificate of the consul, which 
is made evidence in the case, proves such ap- 
plication to him. Being satisfied, then, that 
the master did apply to the consul, and that 
he had, in point of fact, a case to lay before 
him, in which five out of seven of his crew, 
after a fight between one or more of them 
and the mate, had unjustifiably refused to 
do duty on board, I do not think it reasonable 
to doubt that he did lay this case before him, 
as he swears in his answer, especially when 
the consul certifies that on that day he act- 
ed officially, on the very ground that these 
men had refused to do duty on board. Nor 
can I come to any other conclusion than that 
the interposition of the local authorities was 
by the procurement of the consul. It is true 
the men both testified that the consul did not 
see them on that day; but so far as this tends 
to show that the consul did not interpose at 
all on that day, it is directly met by the an- 
swer, which says that the consul himself 



tl3 Fed. Cas. page 1119] 



(Case No. 7,528) JORDAN 



sent the officer, -who removed the men from 
the vessel, and the consul's certificate de- 
-clares, in so many words, that he ordered tlie 
men to be imprisoned for safe keeping, in tlie 
Eoyal Prison, I must consider the imprison- 
ment of these men, therefore, as an act of 
the local authorities, done upon the request 
■of the consul, by reason of information given 
Tiim by the master, that the men had unlaw- 
fully refused to do duty on board. And the 
question is, whether the master is responsi- 
ble for their imprisonment, as for a tort. 
Prior to the act of congress of the 20th July, 
1840, it had repeatedly been decided (U. S. v. 
Rnggles [Case No. 16,205] ; Jay v. Almy [Id. 
7,236]; Wilson V. The Mary DCd. 17,823]; 
Magee v. The Moss [Id. 8,944]; The Nimrod 
[Id. 10,267]; The Dawn [Id. 3,665]), that a 
master could not lawfully imprison a seaman 
on shore, unless he were unable to restrain 
him on board; that a case of urgent necessity 
must be made out; and that, although it 
would be a mark of good faith, on the part 
of the master, to take the advice of a consul, 
as being a person confided in by the govern- 
ment, for many purposes, yet such advice 
would not be otherwise operative to protect 
the master because consuls had no power or 
duty in reference to the matter. I am satis- 
fied of the correctness of these decisions, but 
I think the act of 1840 has materially chan- 
ged the relation of consuls to this subject 
The eleventh clause of the act is as follows: 
"It shall be the duty of consuls and com- 
mercial agents to reclaim deserters, and dis- 
countenance insubordination by eveiy means 
within their power; and where the local au- 
thorities can be usefully employed for that 
pui^pose, to lend their aid, and use their ex- 
ertions to that end, in the most effectual man- 
ner." 

This certainly confers on consuls authority, 
and in strong terms makes it their duty, to 
employ the local authorities, to discounten- 
ance insubordination, where they can Be use- 
fully employed for that purpose; and, by a 
necessary implication, the consul must judge 
and determine, whether any particular case 
is one in which they may usefully be em- 
ployed. Certainly his decision is not final. 
If he is guilty of any malversation, or abuse 
of power, the eighteenth clause of this act 
makes him liable to any injured person for 
all damage occasioned thereby, as well as to 
be punished criminally. But I think it was 
the intention of the act to intrust him with 
power officially to invoke the aid of the local 
authorities, subject always to a aust responsi- 
bility -for any abuse of this power. If the 
local authorities are to be used, it is a reason- 
able, not to say necessary, inference, that 
they are to act in such manner, and by such 
means as they ordinarily employ; and the 
most common and obvious means are the use 
of a place of confinement, Tmder the control 
of the local government. The power, in the 
most effectual manner t^^end their aid, and 
iise their exertions to employ the local au- 



thorities to discountenance insubordination, 
can hardly be said to be exhausted, while 
the means most usually employed by those 
authorities have not been used. I think, 
therefore, that this act conferred upon con- 
suls the power, and made it their duty, where 
the local authorities can, in their judgment, 
fairly exercised, be usefully employed to re- 
strain a part, or the whole, of a crew, who 
are In a state of insubordination, to use their 
exertions to that end, in the most effectual 
manner, and that this restraint may be ex- 
ercised by confinement on shore, in such 
place as is ordinarily used by the local au- 
thorities for similar purposes. And further, 
that the consul, in so doing, acts as a public 
officer, upon his official responsibility, in- 
trusted with the power to judge in the first 
instance, of the propriety and fitness of so 
doing, and subject to his responsibility to any 
injured by an abuse of his power. 

The reasons which have led com'ts to de- 
termine that it was not one of the ordinary 
powers of a master to imprison his men on 
shore, do not exist, or apply with greatly 
diminished force to the action of a consul in 
that behalf, on the information of the master. 
A public officer is thus interposed between 
the master and the seaman, who is to act 
under his official responsibility to the govern- 
ment, whose servant he is, as well as to the 
party who is affected by his act; he is a resi- 
dent at the place, and cannot sail away, and 
leave the man to suffer or die in a foreign 
prison. He is intrusted by law with the care 
of destitute seamen, and with their return 
to their own country. It is to be presumed 
that he will have a due regard to the safety 
and rights of all," and, while he discountenan- 
ces insubordination, by every means in his 
power that he will not employ the local au- 
thorities in a way to oppress the seamen of 
the United States. But whatever may have 
'been the reasons which operated to produce 
this law, I think it has conferred on consuls 
the power above described. If this be so, it 
it quite dear that the responsibility of the 
master is modified. If the consul may judge 
when the local authorities may usefully be 
employed, it would be a great hardship to 
hold the master responsible for. a mere error 
of judgment of a public officer, in whose ap- 
pointment he had no voice, and who is in no 
just sense his agent. At the same time, if the 
consul {lets on the application of the master, 
the master is not free from responsibility. 
In the first place, he is bound to represent 
the case truly to the consul, and, in the next 
place, the case must be such that he, as a 
reasonable man, can honestly believe it to be 
within the power of the consul. If he knows, 
or ought to know, that it is not a case in 
which the local authorities should be appeal- 
ed to, or in the words of the act, in which 
they can be usefully employed, then he neces- 
sarily knows that the case is not within the 
limited power of the consul, and that, con- 
sequently, he cannot shelter himself under 
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his authority. But if the master represents 
the facts truly,— if the facts are such that a 
competent master might welliielieYe that the 
local authorities might he usefully employed, 
and the consul so considers, and applies to 
them, and they, at the consul's request, take 
the men on shore, and there confine them, in 
the place and manner usual at such port, I 
think the master is not guilty of any tort, 
although, upon a review of all the facts, the 
court might be of opinion, that it was not 
sti'ictly necessary to remove the men from 
the ship. 

Applying these views to this case, I find 
no evidence that the master misrepresented 
the facts to the consul, and I am not able 
to come to the conclusion that the case was 
of such a nature that the master ought to 
have known that the local authorities could 
not usefully be employed in the way they 
were employed. Five out of seven of his 
crew had unlawfully refused to do duty; 
they had been appealed to by the mate, who 
alone had given them any cause of com- 
plaint, in a manner calculated to allay any 
apprehensions which they might have enter- 
tained, but they still refused. Each had 
been required, by the master, to return to 
his duty, and each had distinctly refused. 
The deserter who was on board could hardly 
be relied on for any very efEectual assist- 
ance, and one officer, and one man, and a 
boy, were all that were left; under these 
circumstances, some masters might, and 
probably would, have reduced these men to 
obedience, on board the ship; but I cannot 
say that it was a case where the master 
ought to have known that that was the 
only proper course, and therefore I am of 
opinion cjat the master is not responsible 
for a tort by reason of their imprisonment. 
Nor do I think he incurred that responsibility 
by their remaining in prison. It is quite clear 
that he was anxious to have them return^ 
to their duty, and gave them early and re- 
peated opportunities to do so. They steadily 
refused, alleging that they were afraid for 
their lives, if they should return on board. 
If five able-bodied men really had such 
fear of the master and mate, who alone had 
shown any disposition to injure them, sim- 
ply because of some threats uttered in the 
heat of blood, it seems to me to have been 
an unreasonable fear. It is obsei-vable that 
neither of the libellants asserts, in his libel, 
or his testimony, that he did really enter- 
tain such fear. Their Justification for their 
refusal to return to the ship resting solely 
on this fear, I think they should have plead- 
ed it as a fact, and sworn to it as a fact, 
and not allowed it to rest solely on their 
statements at the time, which do not seem 
to have had a reasonable foundation in the 
occurrences as they detail them. 

After they had been in prison some days, 
the answer says eight days, and after re- 
peated refusals to go on board, or do any 
duty if forced on board, the consul dischar- 



ged them from the vessel, the master ship- 
ped olher men in their place, paid to the 
consul fifty dollars for their passage money 
to the United States, and one hundred dol- 
lars more for expenses arising out of their 
arrest, and board in prison, and from that 
time the answer avers that the master had 
no control over, or connection with them, 
and that whatever was done, was by the 
consul alone. The act of 1840 empowers 
consuls, upon the application of the master 
and any mariner, to discharge such mariner, 
if he thinks it expedient, without requiring 
the payment of three months' wages. I do 
not understand, from any of the proofs, that 
these men applied in terms for their dis- 
charge; but I think their unjustifiable re- 
fusal to go on board, or do any duty if 
forced on board, would enable ttie consul 
to act upon the request of the master, and 
discharge tnem, and the men themselves 
evidently considered that they had in effect 
requested their discharge, for they have 
made no claim to be paid any wages. After 
they were thus discharged, I consider the 
consul, and not the master, responsible for 
their further detention. They no longer 
formed part of his crew; he no longer sus- 
tained any relation to them. The answer de- 
clares he did nothing to cause their further 
detention, and there is not suflacient proof 
to the contrary. 

I am of opinion, therefore, that the re- 
sponsibility for their further detention must 
rest with the consul by whose orders they 
were originally put in prison, and at whose 
sole instance they were kept there, after 
they were discharged from the bark. The 
answer states, that the consul said some- 
thing to the master about sending them home 
to be tried; and if he considered it his duty 
to detain them, by aid of the" local author- 
ities, that he might send them to the United 
States for that pm-pose, his conduct might 
be justified- On any other ground it was gross- 
ly improper; for he had no right to punish 
them by imprisonment; and surely, desti- 
tute seamen are not to be provided for by 
a consul by keeping them in a foreign jail. 

There is one other cause of action set 
forth in these libels, which requires to be 
distinctly considered. It is, that the men 
were sent to the jail without any clothing 
or bedding, which was detained on board 
the bark, and finally sold by the master. 
It is in proof, that the libellants slept on 
the flag-stones, using their boots for pil- 
lows; and that, during all the time they 
were in prison, they had no clothes except 
the working-dress in which each was when 
taken on shore. This detention of their cloth- 
ing is not justified; and no excuse is at- 
tempted, except that the answer alleges that 
the consul told the master their clothing 
was forfeited. But it does not appear when 
this information was given, and it is dif- 
ficult to see how it could have been sup- 
posed to be correct. Before the men had 
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finally refused to return oa board, and wMle 
it was yet uncertain whether they would re- 
turn, there could be no pretence for treating 
them ELS deserters; and when it became cer- 
tain that they would not voluntarily return, 
they were regularly discharged, ^and deser- 
tion became impossible. I consider it to have 
been a breach of duty by the master, and a 
wrong to these men of a somewhat aggra- 
vated character, to detain all their clothing 
from them during eight days, and then sail 
away and finally deprive them of it. I shall 
therefore allow to each the pecuniary value 
of his clothing, together with the sum of 
eight dollars, for special damages, arising 
from its detention while in prison. From 
analogy to the rule followed by Judge Hop- 
kinson, in the case of Brower v. The iuaiden 
[Case No. 1,970], I should deduct a propor- 
tional part of the prison fees and expenses 
and the cost of shipping the new men, if I 
did not consider that the wages remaining 
unpaid to each of these men at the time of 
their discharge was just about a fair com- 
pensation for their proportions of these char- 
ges; and it seems to me that, under the cir- 
cumstances, it is just that the ship should 
neither lose nor gain by their discharge. It 
is not easy to affix a value to the clothing 
of each libellant It is sworn to be worth 
from eighty to one hundred dollars for each; 
and the answer puts it at very much less 
sums, trpon the best judgment which I 
can form, I thinli the sum of forty-eight 
dollars will be a just allowance for the cloth- 
ing and the special damage of each. This sum 
Is therefore awarded to each libellant. I do 
not allow any costs of the appeal to either 
party. The decree of the court below will be 
modified accordingly. 

I desire to add, that it is stated at the 
bar, that the evidence upon which the appeal 
has been heard is not identically the same 
as in the district court; and that several 
of the questions which have now been de- 
cided were not there ra:ised. 
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In re JORDON. 

[9 N. B. R. (1874) 416.1 ^ 

District Court, E- D. Michigan. 

BANKRDPTcr — ^Mortgage — Chaxge of SEonBiTX 
WITHIN Four ITosths — ^Pbefbeesce. 

1. A being indebted to B executed to him a 
mortgage upon his entire stock of goods to se- 
cure the payment of the sum due in one year. 
Two years afterward, the mortgage and interest 
having increased several hundred dollars, A 
gave B liis note for the amount at thirty days, 

1 [Reprinted by permission.] 
13FED.CAS. — 71 
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and executed another mortgage on the stock 
of goods then on hand, part of which consisted, 
of the old stock and part of the new. This 
last mortgage was given within four montns 
before the commencement of proceedings in 
bankruptcy, and the assignee claimed that A 
was insolvent at the time, took possession o| 
the goods and sold them. B then presented 
proof of his claim as a secured debt and asks 
that the same be paid him out of the proceeds of 
the mortgaged property. The assignee asks 
that the proof of claim be rejected, and that 
B's application be denied, Edd, that upon tak- 
ing the second mortgage the first ceased to have 
any validity or effect, and the mortgagees 
rights as to lien must stand and be determined 
solely by the second mortgage: that the sec- 
ond mortgage was a preference to me mort- 
gagee under sections thirty-five and thirty-nine 
of the bankrupt act [of 1867 (14 Stat. 534, 536)]; 
that B is absolutely prohibited from proving his 
debt against the bankrupt's estate. 

2. Application of B denied, with costs, includ- 
ing attorney's fee of fifteen dollars. 

On the objections of the assignee to the 
proof of claim offered by George D. Moulton, 
a creditor, and to the application of the lat- 
ter to have his claim preferred on accoimt of 
a lien by way of mortgages. On the 20th of 
February, 1871, the bankrupt [James Jordon], 
being a merchant and indebted to Moulton 
for loans of money in the sum of nine hun- 
dred and twenty-five dollars, executed to Moul- 
ton a mortgage upon his entire stock of goods 
then on hand, to secure the payment of said 
sum, in one year from date, with interest at 
ten per cent On the 11th day of February, 
1873, there was due and unpaid upon this 
mortgage, for principal and interest, one thou- 
sand one hundred and three dollars and 
twenty-five cents. On that day the bankrupt 
gave Moulton a promissory note for that 
amount due in one month from date with in- 
terest at ten per cent., and at the same 
time executed to Moulton another mortgage 
on his entire stock of goods then on hand, 
and store furniture and fixtures; which stock 
consisted in part of goods on hand when the 
first mortgage was given, and in part of new 
goods not covered by the first mortgage. The 
reason for taking the new mortgage was that 
the debt had become so much ina-eased by 
accumulations of unpaid interest, and the 
stock covered by the first mortgage had be- 
come so much diminished by sales by the 
mortgagor, in the usual course of trade, that 
the security had become Insufficient. The 
mortgage of February 11th, 1873, was given 
within four months before the commence- 
ment of the proceedings in bankruptcy; and 
it is claimed by the assignee that the bank- 
rupt was insolvent at the time, and that the 
mortgage was given by him with a view to 
give Moulton a preference over his other 
creditors, and that the latter had reasonable 
cause to believe, etc. ; and that not having sur- 
rendered the advantage gained thereby, Moul- 
ton is prohibited from proving his claim or re- 
ceiving any advantage on account of his said 
mortgage. The assignee took possession of the 
stock, sold it, and the proceeds are now in 
court- Moulton having presented proof of his 
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claim as. a secured debt, setting up both mort- 
gages, asks that the same be paid to liim out 
of the proceeds of the mortgaged property. 
The assignee asks that the proof of claim be 
rejected, and that Moulton's application for 
payment be denied. 

LONGYBAR, District Judge. The mort- 
gage of February 11th, 1873, was to secure 
the same debt secured by, and it covered all 
the property covered by, the previous mort- 
gage. It Tvas clearly in substitution for the 
previous mortgage. In Re Wynne [Case No. 
18,117], Chief Justice Chase held, in a case in 
point, that upon taking the second mortgage 
the first ceased to have any validity or effect, 
and that the mortgagee's rights as to lien 
must stand and be determined solely by the 
second mortgage. In deciding the question 
he made use of the following language: "It 
is doubtless true that a mortgage or other con- 
veyance made as security for a debt evi- 
denced by a note or bond will operate as 
security for the same continuing debt, though 
the evidence of it be changed by renewal or 
othei-wise. TVinsor v. McLellan [Id. 17,887]. 
But in this ease it is the security itself which 
has been changed, and not the evidence of 
the debt. The deed of December 8, 1866, 
was executed, it seems, in substitution for 
that of August, which therefore ceased to 
have any validity or effect." This, I be- 
lieve, is but a simple declaration of settied 
law, and announces no new doctrine. It 
governs this case. 

The only question to be determined, there- 
fore, is as to Moulton's rights and disabilities 
tmder the mortgage of February 11th, 1873. 
From the proofs there is .no room left in my 
mind for doubt that the bankrupt was in 
fact insolvent when this mortgage was given, 
and, of course, that it was a preference to the 
mortgagee. I -am convinced, also, beyond a 
reasonable doubt, from Moulton's long and 
close familiarity with the bankrupt's affairs 
and business, and from various specific facts 
and circumstances developed by the proofs, 
but too numerous to mention in detail in this 
opinion, that Moulton had not only reasonable 
but abundant cause to believe the bankrupt 
insolvent, or at all events in failing circum- 
stances, and that it was such belief, actually 
entertained by him, that moved him to seek 
and obtain better security by the taking of 
the mortgage. This brings the case clearly 
within sections thirty-six and thirty-nine of 
the bankrupt act, defining and prohibiting 
preferences in certain cases. This unlawful 
preference Moulton has not surrendered to 
the assignee, but, on the contrary, he is now 
before the com-t in the attitude of insisting 
upon its enforcement. The twenty-third sec- 
tion of the bankrupt act provides that "any 
person who, after the approval of this act, 
shall have accepted any preference, having 
reasonable cause to believe that the same was 
made or given by the debtor contrary to any 
provision of this act, shall not prove the debt 
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or claim on account of which the preference 
was made or given, nor shaU he receive any 
dividend therefrom until he shall first have 
surrendered to the assignee all property, bene- 
fit or advantage received by him under such 
preference." 

By this provision Moulton is absolutely pro- 
hibited from proving his debt in this court 
against the bankrupt estate, beyond the power 
of the court to grant him any relief whatever 
from the effects of the prohibition. The claim 
is for one entire and indivisible debt, and 
the prohibition applies to every part of it. 
The debt not being provable no claim could 
be maintained on account of It to any portion 
of the assets, by way of lien or otherwise. 
And this would be equally the case even if the 
first mortgage could be held to be still in 
existence. Without proof of the debt no lien 
can be enforced any more than dividends 
can be received on account of it Phelps v. 
Sellick [Case No. 11,079]. This law may op- 
erate harshly in particular uistances, but its 
commands are imperative and the courts 
have no discretion in the matter. Moulton 
has, however, only to blame his own anxiety 
to get the start of the banki-upt's other cred- 
itors instead of sharing with them as to 
any deficiency of the property covered by his 
former mortgage, according to the spirit, in- 
tent and purpose of the bankrupt law. When 
he took the mortgage of February 11th, 1873, 
he did so subject to the chances of his mort- 
gagor being thrown into bankruptcy within 
fom: months thereafter. Those chances have 
turned against him, and he must abide the 
consequences. 

It results that Moulton's proof of claim must 
be rejected, and his application to have his 
debt or any part thereof paid out of the pro- 
ceeds of the mortgaged property must be 
denied; and Moulton must pay the costs of 
this proceeding, including an attorney's fee 
of fifteen dollars. 
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In re JOREY et al. 

[2 Bond, 336; 1 2 N. B. R. 668.] 

District Court, S. D. Ohio. Feb. Term, 1870. 

Bankruptcy — Failure to Keep Books op Ac- 
counts — Bak to Discharge. 

Under section 29 of the bankrupt act [of 
1867 (14 Stat. 531)], the failure of a merchant 
or tradesman to keep proper books of accounts, 
is a bar to a discharge in bankruptcy. 

[In the matter of John Jorey, William Jo- 
rey, and Joseph H. Jorey (trading as John 
Jorey & Sons), bankrupts.] 

Fox & Bird, for creditors. 
Warden & Egly, for bankrupts. 

OPINION OF THE COURT. The question 
before the court arises on objections to the 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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discharge of said bajikrupts. They filed 
their petition in banlsxuptcy on December 
.31, 1868, alleging the insolvency of the firm 
jof John Jorey & Sons, and praying for the 

benefit of the bankrupt law. On the 

day of February, 1869, there was an adju- 
dication of bankruptcy on the petition of 
the said firm, and an assignee duly appoint- 
ed and CLualified. Objections to a discharge 
have been filed by J. O. Flickner, a creditor 
of the firm, who had duly proved his claim. 
These objections are numerous; and, on ap- 
plication for that purpose, an order of court 
was entered referring the same to Register 
Cranch, to take testimony in relation there- 
to, and report the same to this court In 
pursuance of this order, the members of said 
firm have been examined, and the testimony 
of other persons taken, and reported to the 
x^ourt Counsel for the objecting creditor, 
And for the firm, have been fully heard, and 
the question is, whether the members of the 
firm are entitled to a discharge. 

There are seven grounds of objection to 
the discharge filed by Flidmer. Two only 
ot the objections will be noticed, as these, 
in the judgment of the court, are decisive of 
the question submitted. The sixth exception 
js, "that said bankrupts, being merchants 
or tradesmen, have not, subsequently to the 
passage of the bankrupt act, kept proper 
books of account" This objection seems to 
be fully sustained by the proofs reported by 
the register. It appears that for some years 
before their application in bankruptcy, the 
said firm of John Jorey & Sons had been 
.engaged in the business of manufacturers 
ot and dealers in shoes, at the city of Cin- 
cinnati. John Jorey, the father of the other 
partners, in his examination, states that, in 
his opinion, the business of the firm, for the 
two years prior to filing their petition in 
bankruptcy, was about thirty thousand dol- 
lars for each of those years. He admits 
this was a mere estimate, and that the 
books of the firm did not afford the means 
of information as to the extent of their 
sales. He also states the firm employed no 
book-keeper, and that in fact, no regular 
books were kept. There were no written ar- 
ticles of partnership, and the books did not 
show the state of the accounts between the 
members of the firm, or what sums each 
partner appropriated from the means of the 
firm, or what each paid or advanced in the 
prosecution of its business. In short, the 
books kept contained no exhibit of the state 
of accounts as between the partners. It 
,also appears there were but partial entries 
.of stock purchased, and no account of the 
debts and liabilities of the firm; that when 
sales were made for cash in hand, no entries 
were made, and when made on credit, they 
were noted on a slate, and upon payment 
-the charge "^as obliterated and no entry 
■made in a book. Entries on the slate, when 
iiot thus disposed of, were transferred to a 
'Xiook, as the leisure or convenience of the 
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partners would permit In a- word, without 
noting in detail the singularly loose and im- 
perfect way of keeping the transactions of 
the firm, it is most obvious from an inspec- 
tion of the books, that it would be impossible 
to ascertain the dealings or operations of the 
firm. This conclusion is verified by the state- 
ment of John Jorey in his examination, that 
he made out his schedule of the debts and 
liabilities of the firm mainly from memory, as 
the books did not afford the data enabling 
him to do it 

Section 29 of the bankrupt act contains a 
very minute specification of the numerous 
grounds which shall bar a discharge to a 
bankrupt; or, if granted, shall invalidate it. 
The clause relating to keeping books is as 
follows: "If being a merchant or trades- 
man, he (the bankrupt) has not, subsequent- 
ly to the passage .of this act, kept proper 
books of accoimts." The members of this 
firm were clearly tradesmen within the 
meaning of this act, though not doing a very 
extensive business in their line. And it was 
clearly the policy and intention of the stat- 
ute that no one within the scope of the 
clause referred to should receive a discharge, 
unless he kept books, after the passage of 
the law, that would fully and truthfully 
exhibit his business transactions. This is 
well stated by Mr. Justice Grier, late of the 
supreme eotirt of the United States, in the 
case of In re Solomon [Case No. 13,167]. 
The learned judge says: "The policy of the 
act requires that any merchant and trader 
should keep such books of accoxmt as, con- 
sidering the business and condition of the 
debtor, would enable any competent person, 
from the books and invoices, to ascertain 
the real condition of the debtor's affairs." 
And again, in Re "White [Id. 17,532], the 
court refused a discharge- because the bank- 
rupt kept no invoice or stock books. I con- 
cur fully in the decisions in these cases, 
and they are directly in point on the ques- 
tion under consideration. It is not easy to 
conceive of greater looseness and deficiencies 
in keeping books than are apparent in the 
case of the firm of Jorey & Sons. Not only 
were their business transactions and the 
condition of the firm unintelligible to others 
from their books, but the parties did not 
understand them when they filed their pe- 
tition 'in bankruptcy. This Is clear from the 
reference before made to the facts. 

The suggestion of counsel, that no fraud 
was intended by the loose and defective 
way of keeping the books of the firm, is no 
answer to the objection made to a discharge 
on this ground. The statute makes it a bar 
to a discharge, Irrespective of the intention. 
If it were otherwise, it is obvious a wide 
door would be opened for the commission of 
frauds, without a reasonable hope of detec- 
tion. 

There is one other exception set forth in 
the specifications filed by the objecting cred- 
itor, to -which I will briefly advert It is, in 
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substance, that tlie firm, or some of its mem- 
bers, have made payments and transfers of 
property, immediately before the application 
In bankruptcy, involving preferences, in vio- 
lation of the statute. One clause in section 
29 of the act provides, that if the bankrupt 
"has given any fraudulent preference con- 
trary to the provisions of this act, or made 
any fraudulent payment, gift, transfer, con- 
veyance, or assignment of any part of his 
property, he shall not receive a discharge." 
In iiis examination, John Jorey admits that 
just preceding the petition in bankruptcy 
by the firm, he gave his wife $600 in cash, 
to pay expenses of the family. This the 
law does not authorize. He claimed, and 
there was set ofC to him by the assignee, 
certain property and assets, exempt from 
the operation of the bankrupt act, which 
was all he had a right to retain. The money 
given to his wife belonged to his creditors, 
and should have been entered on his schedule 
of property and assets. He returns no cash 
on hand, whereas he should have included 
the §600 in the schedule. This, however in- 
tended, was a fraud upon, and in violation 
of, the statute. In addition to this, without 
noticing other unlawful preferences, it ap- 
pears that John Jorey transfen*ed to his 
brother-in-law. Dingle, several promissoi-y 
notes held by him, in payment of a debt due 
to Dingle. This was after the insolvency of 
the firm was known by the bankrupts, and 
by the person to whom the payment was 
made. It was, therefore, a preference in 
violation of the statute. 

Without referring to the other objections 
to the discharge of these bankrupts— some of 
which are clearly sustained by the proofs— 
I have no hesitancy in holding that their dis- 
charge must be refused. 
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In re JOSEPH, 

[2 Woods, 390.] 1 

Circuit Court, S. D. Georgia. June Term, 1875. 

BaXKRUPTCT — Cl,AI5I OF ALLEGED CREDITOR — 

Right of Axotheu Creditor to Intervene 
AXD Oppose— Allowance of Claim — Right of 
Intervesing Creditor to Appeal to Circuit 
Court. 

1. One creditor of a bankrupt may, without 
the consent of the assignee, intervene and oppose 
the allowance of the claim of another alleged 
creditor. 

2. A creditor, whose opposition to the claim 
of another creditor has been overruled by the 
district court, may, when such claim is allowed, 
take tlie question to the circuit court for re- 
view, by bill, petition, or other proper process. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



[In review of the action of the district 
court of the United States for the Southern 
district of Georgia.] 

[In the matter of Adolph Joseph, a bank- 
rupt.] This cause was a petition of review 
filed under the second section of the bank- 
rupt act [of 1867 (M Stat. 518)]. It was 
heard upon a motion made by the defend- 
ants to the petition to dismiss the same on 
the ground that it did not disclose a case for 
the revisory jurisdiction of the court, 

H. R. Jackson, A. B. Lawton, and W. S. 
Basinger, for the motion. 
Charles N. West, contra. 

Before BRADLEY, Circuit Justice, and 
WOODS, Circuit Judge. 

WOODS, Circuit Judge. E. Waitzfelder & 
Co., claiming to be creditors of the bank, 
rupt, proved their debt before the register. 
Cochran, McLean & Co., who it is was con- 
ceded were bona fide creditors of the bank- 
rupt, moved the register to expunge the 
proof of the claim of Waitzfelder & Co., and 
testimony having been taken by both parties, 
the register, by agreement, referred the mat- 
ter to the judge of the district court. After 
hearing the evidence, the district judge re- 
fused to grant the motion to expunge. There- 
upon, Cochran, McLean & Co. filed their 
petition under the second section of the 
bankrupt act, alleging that they were ag- 
grieved by the decision of the district judge, 
and praying a review and reversal of his or- 
der. The revision sought was upon the same 
motion and evidence as that submitted to 
the district judge. Waitzfelder & Co. now 
move this court to dismiss the petition on 
the ground that the case is not within the 
revisory jurisdiction of the circuit court, and 
this motion presents the question now to be 
determined. The second section of the bank- 
rupt act (Rev. St. § 4986), declares that "the 
circuit court for each district shall have a 
general superintendence and jurisdiction of 
all cases and questions arising in the dis- 
trict court for such district when sitting as 
.a court of bankruptcy * * * and, except 
when special provision is otherwise made, 
may upon bill, petition, or other proper pro- 
cess of any party aggrieved, hear and de- 
tei-mine the case as in a court of equity." 
Two points are presented by this section for 
solution: (1) Whether one creditor is au- 
thorized to make a case or question by op- 
posing the allowance of the debt of another 
creditor, and (2), if the bankrupt court has 
overruled his opposition and allowed the 
debt, whether any "special provision is oth- 
erwise made" except by petition of review, 
by which he can take the case or question to 
the circuit court for revision. 

Upon the first point, it seems clear that 
one creditor may oppose the allowance ot 
the claim of any other creditor. There is a 
fixed amount of assets, out of which the 
creditors are to be paid pro rata. Each one 
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is interested in diminisliing tlie claim of 
every other, for the less the claims of oth- 
ers, the greater will be his own dividend. 
And the bankrupt act makes direct provision 
for the intervention of one creditor against 
the claim of another. Section 22 (Rev. St. § 
5881) provides that "the court may, upon ap- 
plication of the assignee, or of any creditor, 
or of the bankrupt, examine upon oath the 
bankrupt, or any person tendering, or who 
has made proof of a claim, and may sum- 
mon any person capable of giving evidence 
concerning such proof, or concerning tha 
debt sought to be proved, and shall reject all 
claims not duly proved, or where the proof 
shows the claim to be founded in fraud, il- 
legality or mistake." Here is ample wan-ant 
for a creditor to intervene and contest the 
allowance by the district court of the claim 
of any other creditor. His intervention and 
opposition raise a case or question in the 
bankrupt court, and of such case or ques- 
tion the circuit court has revisory jurisdic- 
tion by bill, petition, or other proper process, 
unless special provision is otherwise made 
therefor. Is provision otherwise made in the 
case where one creditor, without the concur- 
rence of the assignee, opposes the allowancfi 
of the claim of another creditor? Section 8 
(Rev. St § 4980) of the bankrupt act fur- 
nishes the only special provisions for the re- 
moval of causes or questions in bankruptcy 
from the district to the circuit court It pro- 
vides that appeals may be taken from the 
district to the circuit courts in all cases in 
equity, and writs of error, from the circuit 
courts to the district courts, may be allowed 
iu cases at law arising under the jurisdiction 
freated by the bankrupt act, when the debt 
i>v damages claimed amount to more than 
five hundred dollars; and any supposed 
creditor whose claim is wholly or in part re- 
jected, or an assignee who is dissatisfied with 
the allowance of a claim, may appeal from 
the decision of the district court to the cir- 
cuit court for the same district Here is no 
provision for any appeal or other revisory 
proceeding by a creditor who is dissatisfied 
with the allowance of a claim. The assignee 
may appeal, but a contesting creditor cannot 
When a creditor opposes a claim, he raises a 
case or question. If it is decided against 
Jiim, the circuit court has jurisdiction to re- 
vise it by bill or petition, unless special pro- 
vision is otherwise made. But, as we have 
seen, there is no special provision made for 
such a case, and it follows that the case or 
question must be reviewed, if at all, by bill, 
petition, or other proper process under the 
second section. 

The policy and express provision of the 
bankrupt act is, to allow a review by the 
circuit court of every case or question not 
lodged exclusively in the discretion of the 
district court, arising in the administration 
of the bankrupt act by the district court ex- 
cept where provision has been made for an 
appeal or writ of error. No more compre- 



hensive language could be found, to embrace 
every controversy arising in the course ol 
the bankrupt proceedings, than that used in 
the section conferring revisory power upon 
the circuit court. I am of opinion, therefore, 
that the opposition by one creditor to the 
allowance of the claim of another creditor, 
makes a case or question under the bank- 
rupt act; that if the claim is allowed in spite 
of the opposition of the contesting creditor^ 
no appeal is allowed him, nor other special 
provision for removing the case or question 
to the circuit court, and that he may, there- 
fore, by virtue of the provisions of the sec- 
ond section, take the case or question to the 
circuit court by bill, petition, or other proper 
process. 

In opposition to the views expressed, we 
have been cited to the following cases: In 
re Troy Woolen Co. [Case No. 14,202]; In re 
Place [Id. 11,200]. In the fii'st case the as- 
signee joined with a creditor in contesting 
the claim of another creditor, and as the as- 
signee refused to appeal from the allowance 
of the claim, as he might have done, the 
court decided that the creditor could not re- 
sort to his petition of review. It must be ad- 
mitted that this case is in point against the 
views expressed, and that the opinion of the 
court by which it was decided is entitled to 
great respect The case just mentioned ap- 
pears to involve the same controversy, in a 
somewhat different shape, that was decided 
by the United States, supreme court in Bank 
V. Cooper, 20 Wall. [87 U. S.] 171. The pro- 
ceeding appealed from was a bill filed in the 
circuit court by the creditor to contest the 
allowance of the claim of another creditor 
made by the district court. The supreme 
court held that as an original bill, it was 
without equity. It was then suggested that 
it might be good as a petition under the sec- 
ond section of the bankrupt act. The court 
declined to decide whether the case made by 
the bill presented a proper one for review? 
under that section. But although the bill 
was demurred to for want of jurisdiction, 
the court did not decide that a creditor con- 
testing the claim of another creditor could 
not i-eview by petition in the circuit court, 
the allowance of the claim by the district 
court. The other case cited, namely. In re 
Place [supra], only decides that when the 
claim of a creditor is disallowed, he must 
take the case to the circuit court by appeal, 
and not by petition of review. 

Basing my decision upon the express words 
of the bankrupt act, I am of opinion that 
under the facts of this case, Cochran, Mc- 
Lean & Co. had the right to take the decision 
of the district court allowing the claim of 
Waitzfelder & Co. to the circuit court by 
petition of review. It has occurred to me 
that as the assignee has the right to appeal, 
and the opposing creditor to proceed by peti- 
tion of review to have the allowance of the 
claim of another creditor reversed, it is pos- 
sible that both these remedies might be re- 
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sorted to at the same time, and thereby pre- 
sent the same controversy to the circuit court 
in two different forms, and inyolving differ- 
ent methods of trial. But this difficulty, if it 
should ever arise, may be avoided by the ex- 
ercise of the discretion of the circuit couit 
in determining Trhich form of proceeding 
should be retained. Practically, I think no 
embarrassment could arise from the case 
supposed. 

The result of these views is, that the mo- 
tion to dismiss must be overruled. 



Oct. Term, 



Case Wo. 7,533. 

The JOSEPH. 

[1 Gall. 545.] 1 

Circuit Court, D. Massachusetts. 
1813.2 

Tbabing ■with Esemt — National Chabacter op 
Party Decided by Domicil — Is Case of War 
Duty of Citizens to Return — Prize — Wheth- 
er Ship Cosdemsed to Captors or United 
States — Capture within Three Miles op 
Shore — Privateers — Captdbes by Non-Cosi- 
MissioNED Vessels. 

1. If an American vessel, after a knowledge 
of the war, proceed from a neutral to an enemy 
port on freight, it is a trading with the enemy, 
which subjects the vessel to forfeiture, and she 
is liable therefor on her return voyage to the 
United States. 

[Cited in Kershaw v. Kelsey, 100 Mass. 5G7.] 
[See note at end of case.] 

2. The birth of a party is not that, which de- 
cides his national character; but his domieil. 

3. On a declaration of war, the citizens are 
not bound to return from foreign countries, un- 
less so ordered by the government. 

4. In cases of trading with the enemy, the 
property is to be condemned to the captors, and 
not to the United States. 

[Cited in U. S. v. Steever, 113 U. S. 752, 5 

Sup. Ct 768.] 
[See note at end of case.] 

5. A capture may well be made by a priva- 
teer of the United States, within three miles of 
the shores of the United States. 

[See note at end of case.] 

6. To what captures the commissions of pri- 
vateers extend. 

[See note at end of case.] 

7. Captures by non-commissioned vessels be- 
long to the government 

[Cited in The Siren, 13 Wall. (80 U. S.) 393.] 
See The Dos Hermanos, 10 Wheat. [23 U. S.] 
306; The Georgiana, 1 Dod. 397. 

8. Property captured trading with the enemy 
is deemed quasi enemy property. 

[Cited in TJ. S. v. One Hundred Barrels of Ce- 
ment, Case No. 15,945.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

[This was a suit brought against the brig 
Joseph, Charles It. Sargent, master, which 
was captured as a prize of war by the pri- 
vateer Fame. In the district court the claim 
of the owners, William Ball and Isaac Vose, 
was rejected, and the property was con- 

1 [Reported by John Gallison, Esq.] 

2 [Affirmed in 8 Oranch (12 U. S.) 451.] 



demned to the United States. Prom this de- 
cree (ease unreported) the captors and claim- 
ants appeal.] 

J. B. Sprague, for captors. 
S. Putnam, for claimants. 
G. Blake, for the United States. 

STORY, Circuit Justice. The brig Joseph, 
owned by the claimants, who are American 
citizens resident in Boston, was captured by 
the privateer Fame, Benjamin Chapman 
commander, on the 16th of July, 1813, in 
Boston Bay. There is some dispute, as to 
the exact place of capture. In the prepara- 
tory examinations, the master states, "that 
she was captured in sight of Half Way 
Rock," (which rock is about a marine league 
from the shore), "off Salem harbor.*' The 
mate states, "that she was captured about 
ten leagues east from Boston light house." 
Taking both statements together, I am sat- 
isfied that she was captured a few miles 
without Half Way Rock, and beyond the ter- 
ritorial limits of the United States, if those 
limits are to be measured by the distance of 
a marine league from the nearest shore. It 
appears from the papers and evidence in the 
cause, that the brig sailed from Boston on 
or about the 6th of April, 1812, having on 
board a cargo on freight, on a voyage from 
thence to Liverpool, and thence to the north ■ 
of Europe, and thence directly or indirectly 
to return to the United States. The brig 
ari'ived at Liverpool, and having discharged 
her cargo there, went to Hull, and took in 
another cargo of mahogany, which had been 
deposited there on a former voyage by the 
claimants, and on the 30th of June, 1812, 
sailed for St. Petersburg, under the protec- 
tion of a British license, granted on the Sth 
of June, 1812, to continue in force until the 
first of November following, authorizing the 
export of the mahogany to St. Petersburg, 
and the importation of a return cargo to 
England. The license was granted upon the 
express condition, that the brig should re- 
ceive convoy instructions, and. sail under 
convoy during the voyage. The brig duly 
arrived at St Petersburg, and there the mas- 
ter received news of the war between the 
United States and Great Britain. In a sup- 
plementary affidavit, the master states, that 
he inquired of the Hon. John Q. Adams, the 
American ambassador at the court of Rus- 
sia, if there was any law against his return- 
ing to England with a license taken before 
the war, and was answered, that there was 
none. The cargo of mahogany not being 
sold, the brig took on board, on freight, 
from a German house at St Petersburg, con- 
signed to German houses in London, a cargo 
consisting of hemp and Iron, with which she 
sailed from St Petersburg, on or about the 
7th of October, 1812; but the season being 
late, she was obliged to winter in Carlscrona 
in Sweden, and in the spring of 1813, having 
received convoy instructions from the Brit- 
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isli ship Ranger, sailed for London, where 
she arrived and delivered h6r cargo; and on 
or about the 29th of May, 1813, sailed for 
the United States in haUast The master al- 
leges, that his reason for taking the cargo 
of hemp and iron to England was, to enable 
him, out of the freight, to discharge his ex- 
penses at St Petersburg, and that going to 
England was the only safe mode of effecting 
his return to the United States. There is a 
letter in the case, dated at Boston, 26th of 
April, 1812, addressed by the claimants to 
Captain Sargent, which, after informing him 
of the Ameiican embargo, proceeds: "It is 
the opinion of some, that war will take place 
between England and America. If that 
should be the case, we hope that you and 
jMr. Williams will secure the property." 
When and where this letter was received 
does not appear. Such are the material facts 
of the ease, and certainly talien in its fair 
and reasonable bearing, it is a case entitled 
to considerable indulgence. Under the new 
and extraordinary circumstances of a public 
war, it would be hard to impute sinister mo- 
tives to actions, which seem to have resulted 
from cautious attention, and to have been 
adopted after advice from distinguished au- 
thority, to relieve the party fi-om a situation 
of considei'able embarrassment. 1 am free 
therefore to declare, that I have come to the 
decision of the cause with great reluctance; 
but it has been pressed upon me with such 
urgency of manner (which I hope does not 
often accompany the zeal of captors in cases 
entitled to indulgence)., that I readily yield 
my personal convenience, and will pronounce 
the decision, which, upon the most mature 
reflection, I have felt myself compelled to 
adopt 

'The cause has been ably argued on the 
part of the claimants, and I wiU proceed to 
consider the various grounds, upon which it 
has been contended, that the brig is not sub- 
ject to -condemnation. Aud, in the first 
place, it is contended, that there has been no 
trading with the enemy, which can subject 
the property to condemnation, because it was 
lawful, before the war, to sail under a -Brit- 
ish license to St Petersburg, and back to 
England. And the taking in of a return 
cargo .on freight to England, after the war, 
was from necessity, to obtain funds to pay 
the expenses of the ship; and the opinion of 
the American minister, under the circum- 
stances, was equivalent to a license. It will 
be recollected, however, that although the li- 
cense was actually- obtained before the war, 
yet the voyage was not actually commenced, 
until after war was declared; and although 
this was not known to the master, yet it 
could not but be known, that a state ap- 
proaching to hostilities had for some time ex- 
isted between the two countries. Further, 
the license was upon the express condition 
of assuming British convoy for the voyage, 
and however this might affect the propeity 
in an American court, it might be deemed 



such an adoption of hostile conduct, and 
such a resistance of the right of search, as 
might compromit the neutral character of 
the property, so protected by a hostile con- 
voy, in the courts of the opposing belliger- 
ent See The Maria, 1 O. Hob. Adm. 340. 
However, I barely state these circumstan- 
ces, without intending to lay any particular 
stress on them. 

The trading with the public enemy, for 
which condemnation is sought is the taking 
in and carrying a cargo on freight to Eng- 
land, after a ftiU linowledge of the war. 
This is attempted to be justified, partly up- 
on the opinion of the American minister, and 
partly on the gi*ound of inability otherwise 
to meet the expenses of the voyage. To the 
character and learning of that minister I feel 
eveiy disposition . to pay the most ample 
homage. And' knowing, as we all well do, 
his extraordinary intimacy with subjects of 
national law, I confess myself much inclined 
to doubt, whether the opinion, in the extent . 
and manner it is now supposed, ought to be 
imputed to him. We have no written state- 
ment from himself. The observations ap- 
pear to have passed in conversation, in 
which mistakes might easily creep in, and 
misconstructions easily arise, without any 
intention on his part to countenance a doc- 
trine, which has been, for more than a cen- 
tury, overruled in national law. Vattel, and 
Bynkershoek, and Yalin, and Sir Wm. Scott, 
assert a contrary doctrine, in the most ex- 
plicit terms; and it cannot lightly be imag- 
ined, that the opinions of these great men, 
on this subject, can have escaped his re- 
searches. I feel myself bound therefore to 
believe, that the opinion given was Tvith 
qualifications, which do not now appear in 
the testimony before the court Be this as 
it may, and even admitting, that our minis- 
ter did, in the most explicit terms, counte- 
nance the voyage, and assert its legality, it 
cannot vary the legal result before this tri- 
bunal. It may add much weight to the oth- 
er circumstances entitling the party to the 
indulgence of the government, but it cannot 
authoi-lze this court to pronounce a decree, 
which the law would otherwise repudiate. 
The courts of the United States can admit 
no other regulators of their conduct, than 
the laws pronounced and promulgated by the 
constituted authorities; and I hope it will 
not be deemed presumptuous, that, when 
they have felt themselves compelled to reject 
as illegal the acts and instructions of the ex- 
ecutive himself, they should- not yield to the 
mere supposal of an opinion of one of the 
foreign ministers. I lay out of the case, 
therefore, aU consideration of the opinion im- 
puted to the Hon. Mr. Adams. 

As to the supposed necessity of taking 
the cargo on freight to England, in oi-der to 
pay the ship's expenses, it is a circumstance 
entitling the party to the benignant consid- 
eration of the government but can form no 
legal excuse. The cases cited in The Hoop, 
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1 C. Rob. Adm. 196, and Potts v. BeU, 8 
Term R. 548, are decisive. The result of 
those cases is summed up by Sir W. Scott, 
in this emphatic language: "The cases, which 
I have produced, prove that the rule has been 
rigidly enforced, where acts of parliament 
have, on different occasions, been made to re- 
lax the navigation law, and other revenue 
acts; where the government has authorized, 
under the sanction of an act of parliament, a 
homeward trade from the enemy's posses- 
sions, but has not specifically protected an 
outward trade to the same, though hitimate- 
ly connected with that homeward trade, and 
almost necessary to its existence; that it has 
been enforced, where strong claims, not mere- 
ly of convenience, but almost of necessity, 
excused it on behalf of the individual; that 
it has been enforced, where cargoes have 
been laden before the war, but where parties 
have not used all possible diligence to coun- 
termand the voyage after the first notice of 
hostilities; and that it has been enforced, 
not only against the subjects of the ci-own, 
but likewise against those of its allies in the 
war." And, in the passage immediately pre- 
ceding, he says, "That the rule is so firmly 
established, that no one case ^dsts, which 
has been permitted to contravene it" It has 
indeed, been supposed in the argument, that 
the authority of these decisions is somewhat 
shaken by a subsequent decision of Sir W. 
Scott in The Madonna delle Gracie, 4 0. Rob. 
Adm. 195. It is clear, however, that the 
learned judge did not so consider it; and I 
have repeatedly had occasion to declare, that 
I consider the case as standing upon peculiar 
grounds, and not as affecting the genei-al 
rule. The property, having been purchased 
on accoimt of the British government, was 
held to be entitled to the same consideration, 
as if owned by the government, or as if pro- 
tected by its immediate license. The sup- 
posed necessity of the trade cannot, there- 
fore, upon acknowledged and settled princi- 
ples (which I forbear to repeat, as they have 
been so frequently before the court), justify 
the party in the return voyage to England. 
Indeed, independent of this supposed neces- 
sity, the trade would have been of an ex- 
tremely obnoxious character. The cargo con- 
sisted of hemp, which in general is conti-a- 
band of war, and of iron, which is highly im- 
portant to the naval equipments of the ene- 
my. It was undertaken in connexion with 
the enemy, and accomplished under the con- 
voy and orders of his ships of war. It is a 
trade, therefore, in which neutrals could not 
engage without immment hazard, and I think 
it would have been difBcult to exempt a neu- 
tral ship with such a cargo, under such a 
convoy, from the penalty of confiscation. 
How much more noxious would such a voy- 
age be in a citizen of the other belUgerent? 
It has been suggested, that the cargo being 
shipped by a neuti-al house in St Petersburg, 
consigned to German houses in London, the 
latter are to be considered as neutral, and 
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therefore there was no trade at all with the 
enemy. There is certainly no foundation for 
this suggestion. Admitting that the German 
houses in London consisted altogether of Ger- 
man pailners, it is quite impossible to con- 
tend, that they are neutrals. It is not tlie 
birth or native allegiance, but the domicil, 
that decides, in cases of this nature, the na- 
tional character of the parties. See Curt 
Dig. tit "National Character," where aU the 
authorities may be found. If a neuti*al sub- 
ject bo domiciled, and cany on trade in an 
enemy's country, he is held, as to all com- 
mercial purposes, an enemy. There can be 
no doubt, therefore, that the German houses 
in London were, as to all purposes of trade, 
enemies, and their property liable to confisca- 
tion as hostile property. 

It has been fm'ther argued, that a declara- 
tion of war is, in effect a command to the 
citizens of the belligerent country abroad at 
the time, to return home, and that the law 
allows a reasonable time and way to effect 
it I am not aware of any principle of pub- 
lic law, which obliges every absent citizen to 
return to his country, on the breaMng out of 
a war; nor has any authority been produced 
which countenances the position. It may be 
admitted, that the sovereign power of the 
counti-y has a right to require the services of 
aU its citizens, in time of war, and for this 
purpose may recall them home under penal- 
ties for disobedience. But until the sovereign 
power has promulgated such command, the 
citizens of the country have a perfect right 
to pursue their ordinaiy business and trade 
in and with all other countries, except that 
of the enemy. Upon any other supposition, 
all foreign commerce would, during war, be 
suspended; for if it wei-e the duty of absent 
citizens to return, it would, upon the same 
principle, be the duty of those at home to re- 
main there. As to citizens in the hostile 
country, the declaration of war imports a 
suspension of all fuither commerce with such 
country, and obliges them to return, unless 
they would be involved in all the consequen- 
ces of the hostile character. If they wish to 
return, they must do it in a manner, which 
does not violate the laws; and their property 
cannot be removed with safety from the ene- 
my country, unless imder the sanction of 
their own government But even if the posi- 
tion were generally true, that is contended 
for, the law would never deem that a reason- 
ble mode of conveying property home, which 
involved it in a noxious trade with the pub- 
lic enemy. That can never be held to be a 
reasonable mode of returning a ship to the 
United States, which involves her in a traffic 
forbidden by the laws. However, I am well 
satisfied, that the position cannot be main- 
tained in any extent adequate to the purpose, 
for which it has been introduced. 

I have thus considered all the grounds, up- 
on which this case has been attempted to be 
exempted from the imputation of a trade 
with the enemy; and as, in my judgment, 
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they are utterly insufficient, I hold the case 
to fall within the general doctrine. And here 
we are met with another objection. It is 
said, that if any offence was committed, it 
was completed upon the deUvery of the cargo 
in Great Britain: and the vessel is not liable 
to capture on that account in the subsequent 
voyage to' the United States. It may be ad- 
mitted, for the purposes of this argument, 
that the vessel could he liable to seizure and 
capture for this ofEence, only during the voy- 
age (by which I mean the entire voyage), and 
while the property remained in delicto. But 
I cannot perceive, how any question, as to 
two distuict voyages, properly arises in this 
case. The original voyage, as the claimants 
themselves admit, and the evidence proves, 
was from Boston to England, and thence to 
the north of Em-ope, and theace directiy or 
indirectly back to the United States. No new 
voyage is pretended to have been undertaken, 
unless that from St Petersburg to London be 
a new one. And the claimants themselves ad- 
mit, that it was undertaken, not as a new 
voyage, but as merely - subsidiary to their 
voj'age home. It was, therefore, a voyage 
for Boston by the way of London. The testi- 
mony of the master is fuU to the same pur- 
pose. In his answer to the 7th hiterrogatory, 
he says, "that his last voyage began at Bos- 
ton, and was to have ended there." And in- 
deed if the evidence were not thus decisive, I 
should have had no doubt, that the right to 
capture for the offence continued until the 
brig actually returned to the ports of this 
country. On the whole, I am satisfied that 
this vessel was captured in, delicto, and that 
the penalty of confiscation for a trade with 
the enemy attaches to her. 

The remaining question is, to Whom .the 
property ought to be condemned— to the cap- 
tors or to the United States? As it was cap- 
tured ti-ading with the enemy, the property 
is considered, as pro hac vice belonging to the 
enemy, and consequentiy good prize to the 
captors. This doctrine was attempted to be 
shaken in The Nelly, 1 O. Bob. Adm. 219, 
note, but Sir William Scott, after stating that 
the uniform com-se of decisions had pro- 
nounced the property to be forfeited as prize, 
said, "it is impossible for me not to pronounce, 
that this property is forfeited as prize to the 
captors." I have uniformly adhered to that 
decision, and until I am taught otherwise by 
a superior tribunal, I shall continue to hold 
it the law of the land. It is, however, ar- 
gued, that the capture was illegal, and con- 
veyed no titie to the captors, because it took 
place within the territorial limits of the United 
States, or in other words, within cannon shot 
of the land. It might be a sufficient answer 
to this objection, that the facts do not' war- 
rant this conclusion. It is clear from the evi- 
dence, that the brig was not within a marine 
league of the shore. I am willing, however, 
to consider how the objection would have 
stood, upon the supposition, that the capture 
was actually made on the "fccast of .the United 
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'States, within a marine league of the shore. 
The objection seems bottomed upon the an- 
cient doctrines in Great Britain, relative to 
captures, which are droits of the -admiralty, 
or which belong to the king jure coronae. It 
seems dear, that in England, by very ancient 
grants from the crown, the lord high admiral 
has the benefit of all captures piade'by non- 
commissioned vessels, and also of all cap- 
tures, by whomsoever made, of all ships and 
goods coming or already come into ports, 
creeks or roads of England and Ireland, by 
sti-ess of weather or other accident, or by 
mistake of port, or by ignorance, not knowing 
of the war, and also of all derelicts. But the 
king reserved to himself, in right of his 
crown, all such ships and goods, as should be 
seized in port on the breaking out of war, and 
also all such, as should come in voluntaiily 
upon revolt, or be driven or forced into port 
by the king's men of war. The Rebeckah, 
1 O. Rob. Adm. 227, 229, note; The Ger- 
truyda, 2 C. Rob. Adm. 211. The grants to 
the lord high admiral have always received a 
strict construction, because" they go to create 
a perpetual alienation of certaui prerogatives 
from the crown. Therefore it is settied, that 
it is not sufficient, that a ship be about to go 
into a port or roadstead, to entitie the ad- 
miral, but she must be actually entering, and 
ha ipsis faucibus portus (The Rebeckah, 1 O. 
Rob. Adm. 227); and the roadstead must not 
only be a place for anchorage, but a place for 
anchorage to unload and load cargoes (Id., 
and The Maria Francoise, 6 O. Rob. Adm. 
282). Independent however of these grants 
to the lord high admiral, I apprehend that 
no doubt could arise in England, as to the 
right of any commissioned vessel to seize any 
enemy propeii7» within the ports or on the 
coasts of the kingdom. It is true, that all 
rights of prize belong originally to the crown, 
and the beneficial interests derived to others 
can proceed only from the grant of the crown 
(The Elsebe, 5 O. Rob. Adm. 173; 11 Bast, 
610; The 3Taria Francoise, 6 G. Rob. Adm. 
282), and therefore, all captures, wherever 
made, enure to the use and benefit of the 
crown, unless they have been granted as 
droits to the admiralty, or as prize to the 
captors. 

It has been usual, at least since the reign of 
Queen Anne (St 6 Ann. c 13) for parliament, 
on the breakirig out of war, to grant, with a 
few exceptions, the whole interest hi prizes, 
made by commissioned vessels, to the captors, 
to be distributed in such proportions, as the 
crown should by proclamation provide. In 
eases not within the purview of any act of 
parliament the crown has usually made a 
gi-ant of its royal bounty equally extensive. 
The beneficial mterest of captors in prizes 
must therefore depend upon the public or 
royal grant; the authority to capture must 
depend altogether upon the extent of the com- 
mission issued to a public or private vessel. 
Each may have a right to capture in cases, 
where no beneficial interest may acicrue to 
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the captors— although, in general, the rights 
are co-extensive. In former times, the crown, 
on the breaking out of war, issued commis- 
sions to .public and private vessels, in such 
form and extent as suited its own discretion. 
The authority, as to the commissions of pub- 
lic ships, has not, to my knowledge, ever been 
restricted; but since the statute 13 Geo. H., c. 
4, it has been usual, in the acts of parliament, 
to restrain the commissions of privateers to 
*'the attacking, surprising, seizing, and tak- 
ing, by such ship or vessel, or the crew there- 
of, any place or fortress upon the land, or any 
ship or vessel, goods, ammunition, arms, 
stores of war, or merchandize, belonging to or 
possessed by any of his majesty's enemies, 
in any sea, creek, haven, or river." This re- 
striction is undoubtedly founded upon the 
policy of discouraging depredations upon the 
coasts of the enemy, for the purpose of plun- 
dering individuals. See Acts 17 Geo. II. 
c. 34; 19 Geo. II. c. 67; 21 Geo. III. c. 15, 
etc.; Thorshaven, 1 Edw. Adm. 102. 

With a view indeed to the same policy, by 
a recent act of parliament, (which I have not 
had an opportunity to see) the right of cap- 
ture by public ships is restrained to "any 
fortress upon the land, or any arms, ammuni- 
tion, stores of war, goods, merchandize, and 
ti-easm-e, belonging to the state, or to any pub- 
lic trading company of the enemies of the 
crown of Great Britain, upon the land." And 
Sir William Scott (Thorshaven, 1 Edw. Adm. 
102), commenting upon this clause of the act, 
observes that the commissions of privateers 
do not, under the acl^ extend to the capture 
of private property on land, and that such a 
right is not granted even to king's ships: that 
the interests of the king's cruisers are express- 
ly limited, with respect to the property, in 
which the captors can acquire any intei-est of 
their own, the state stiU securing to itself all 
private property, in order that no temptation 
might be held out for unauthorized expedi- 
tions against the subjects of the enemy. And, 
as to privateers, he states, that it was the in- 
tention of parliament to limit their captures 
"to fortified places, and fortresses, and to 
propeily waterbome," "in any sea, creek, 
river, or haven." Independent, however, of 
these resti-aining acts of parliament, and in 
cases which they do not reach, it never has 
been doubted, that the crown might grant 
commissions to privateers as extensive as it 
pleased. And in the only forms, which have 
fallen under my observation (Marr. Adm. 
Form. 110; 2 C. Rob. Appx. Nos. 8, 9), the 
grant of the crown seems in as general tei'ms 
as possible. But it has never been thought 
at any time, that captures by privateers were 
exclusively confined to the high seas, inde- 
pendent of any acts of parliament; on the 
contrary, these have been uniformly deemed 
restrictive. See Lindo v. Rodney, Doug. 613, 
note; Thorehaven, 1 Edw. Adm. 102. Cap- 
tures indeed may be made, by privateers or 
public ships, under circumstances which will 
entitle tiie crown to hold them droits of ad- 
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miralty, but this has never been supposed to 
destroy the right to capture. 

If there be nothing in the language of the 
acts df parliament, or of the commission or 
prize proclamations and insti-uctions, to affect 
the case. I take it for granted, that by the 
prize law of England, a privateer may law- 
fully make captures within the territorial lim- 
its of the realm on the sea coast. Agamst 
the generality of this doctrine, I have not 
bean able to find a single opposing authority, 
and the very silence of the books in a case of 
so frequent occm-rence affords a strong argu- 
ment in its favor. On the other hand, in the- 
cases of the Rebeekah, and the Maria Fran- 
coise, where the claims of the admiralty were 
rejected, no question was raised, as to the- 
right of captm-e within the ten-itorial limits 
of the countiy, (although the facts might well 
have raised it), and the property was con- 
demned to the captors, as good and lawful' 
prize. 

In the United States, there are not, strictly 
speaking, any such things as droits of ad- 
miralty. The sole and exclusive right to aU 
prizes rests in the government, and no in- 
dividual can acquire any interest therein, 
unless under its grant and commission; ahd 
all captures, therefore, made without such 
grant and commission enure to the use of 
the government, by virtue of its general 
prerogative. This, as Sir W. Scott obsei-ves, 
(The Elsebe, 5 C. Rob. Adm. 173), is no pe- 
culiar doctrine of the English constitution; 
it is universally Teceived as a necessary 
principle of public jurisprudence, by all writ- 
ers on the subject; "bello parta cedunt rei- 
publicae" (see Vattel, bk. 3, c. 15, § 229). 
And the government, in such case, do not 
taice the property, as droits of admiralty, 
but strictly and technically jure reipublicae. 
In order to decide on the rights of captors 
in the United States, it is necessary to look 
into the laws, which the legislature have 
enacted on the subject; for no beneficial in- 
terest can pass to them beyond the terms of 
the grants, which have been made by con- 
gress; and on the other hand, no abridg- 
ment of their rights, unauthorized by the 
laws, can be of validity. By the act de- 
claring war (Act 18th June, 1812, c. 102" 
[2 Stat 755]), the president is authorized to^ 
employ the whole land and naval force of 
the United States, to carry the war into ef- 
fect, and to issue to private armed vessels- 
of the United States commissions or lettei-s 
of marque and general reprisal, in such 
form, as he shall think proper, against the 
vessels, goods and effects of the government 
of the United Kingdom of Great Britain and 
Ireland, and the subjects thereof. It has 
been argued, on behalf of the United States, 
in some of the causes before the court, that 
the authority to the president to issue com- 
missions in such form as he should think 
proper, includes a power to abridge the gen- 
eral rights of capture by excepting classes 
of cases, as the pi-esident shall from time to- 
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time deem expedient. I cannot yield to this 
construction. Tiie act requires, tliat the com- 
mission should include general reprisals, and 
leaves nothing but the form to the control of 
the executive. Nor do I conceive; that the 
act of the 26th of June," 1812, c. 107 [2 Stat. 
759], in any part thereof, and particularly, 
in the 8th section, hy authorizing the presi- 
dent to issue instructions for the better gov- 
erning and directing the conduct of pri- 
vateers, meant to restrict, or in any wise 
abridge the general authorities flowing from 
the former act It is not, however, nec- 
essary very nicely to sift this point, be- 
cause the president has not, in fact, ei- 
ther in the commission or in the insti-uc- 
tions, restrained privateers from mailing cap- 
tures on the coasts of the United States. 
The commission contains an authority "to 
subdue, seize and take, any armed or un- 
armed British vessel, public or private, which 
shall be found within the jm-isdictional lim- 
its of the United States, or elsewhere on the 
high seas, or within the waters of the Brit- 
ish dominions, and such captured vessel, 
with her apparel, &c. and the goods or ef- 
fects, which shall be found on board the 
same, together with all the British persons, 
&c. to bring within some port of the United 
States." And further, "to detain, seize and 
take, all vessels and effects, to whomsoever 
belonging, which shall be liable thereto, ac- 
cording to the law of nations, and the rights 
of the United States, as a power at war;" 
and to bring the same within some "port of 
the United States," &c. The instructions ac- 
companying the commission state, that "the 
high seas,"' in the commission, geneiuUj- ex- 
tend to low water mark; and not a syllable 
is contained therein, which restrains the gen- 
eral language of the commission. So far 
from captures being prohibited within our 
jurisdictional limits, they are expressly au- 
thorized by the commission. As therefore 
there is no limitation, either in the grant of 
prize by congress, or in the commission or 
instructions of the president, abridging the 
right of capturing prizes within a marine 
league of the coast, I think it clear, that the 
captors have as full powers and authorities 
there, as in captures upon the broad ocean. 
It is quite a distinct question, whether some 
limitation might not have been prudent, upon 
which I do not however presume to have an 
opinion. 

It is been further supposed, that the com- 
mission and grant of prizes provided by law 
do 'not attach upon property like this, be- 
cause the grant and commission is of the 
property of the enemies of the United States, 
to wit, the British government and its sub- 
jects. This objection has in part been an- 
swered before (see The Nelly, 1 C. Hob. 
Adm. 219, note); and, certainly, it might be 
more plausibly urged against the letters of 
marque issued by the British government. 
. I will content myself with barely quoting 
from The Elsebe, 5 0. Rob. Adm. 173, tha 
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answer of Sir Wm. Scott to an objection 
of this same nature, which I consider so ■ 
decisive, as to require no further comment 
"It is contended," says he, "that no giunt of 
prize, made by the crown, attaches upon 
such property as this, (i. e. in the case be- 
fore him, neutral property) because the grant 
is of property of the khig's enemies, that is^ 
of the French and other nations, with whom 
we are at war. But the grant is not so con- 
strued and applied. It is held, in construc- 
tion and practice, to embrace all property 
liable to be condemned as prize, and* not 
particularly reseived by the rights of the 
crown or of the admiralty. By fiction, or 
rather by intendment of law, all property 
condemned is the property of enemies, that 
is, of persons so to be considered in the par- 
ticular transaction; and half the business of 
this court is exercised on such property, in 
determining, whether it is not liable to be 
condemned, as prize to the captors. It is 
therefore a position not seriously to be main- 
tained, that the captors' grant does not reach 
to this extent by the constant course of in- 
terpretation authorizing such a construction.'^ 
It has been further argued, that the cap- 
ture was not legal, because the brig wa& 
actually coming into a port of the United 
States, and therefore, there was no merito- 
rious service performed, entitling the party 
to the recompense of prize. But it may be 
answered to. this, that the right of the 
captors to prize is not like the right to- 
salvage, founded upon any supposed mer- 
itorious service. It depends exclusively upon 
the commission. The captors may have ex- 
hibited the utmost gallantry and entei-prise, 
and accomplished the most arduous services, 
and yet if they have no commission, the 
prize belongs exclusively to the government. 
On the other hand, if they have a commis- 
sion, although there may have been scarcely 
any exertion, and the property may, by mere . 
good fortime, have fallen into their lap, 
they share the whole, as undisputed prize. 
And if the property belong to enemies, or 
from the nature of the transaction, is to be 
deemed pro hac vice the property of ene- 
mies, it is quite immaterial, whether the 
property be going from, or coming to a port 
of this country. And where the ofEenee has 
been a trade with the enemy, the cases make 
no distinction, whether the voyage was from, 
or to the ports of the capturing power. In 
some of the cases, it is clear, that the prop- 
erty was bound to a port within the British 
dominions, at the tune of capture.^ 

On the whole, as none of the distinctions- 
assumed by the claimants can, in point of 
law, prevail, I feel myself bound to declare, 

3 Potts V. Bell, 8 Term B. 548; The Elizabeth 
of Ostend (in 1749) [Sir B. Simpson's MSS.]; The 
Kingende Jacob (in 1747) [1 0. Rob. Adm. 202]; 
The Compte de Wohronzoff (in 1781) [Id. 20o]; 
The Expedite van Roterdam (in 1782) fid. 206]: 
The William (in 1795) [Id. 214]; and The Hoop, 
1 C Rob. Adm. 196, in which last case, and in 
Potts T. Bell, the other cited cases will he founrU 
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that the property must be condemned to the 
captors, as good and lawful prize. It is a 
case, in which the captors seem disposed to 
exercise the summum jus, a course which 
I must regret, but haye no authority to pre- 
vent 

The operation of the president's instruc- 
tion of the 28th of August, 1812, on the pres- 
ent case, was elaborately considered by the 
learned judge of the district court, in pro- 
nouncing his decree. I have had an oppor- 
tunity, in the case of the brig Alexander 
.and cargo, at this term, to express my opin- 
ion on that insti-uction, and to that opinion 
I do not think it necessary to add any thing 
in this place. 

I reject the claims of the United States, 
and of Messrs. Dall and Vose, and pronounce 
the brig Joseph and her appurtenances, good 
^nd lawful prize to the captors. 

[NOTE. An appeal was then taken by the 
United States and the claimants to the supreme 
-court where the decree was affirmed in an opin- 
ion by air. Justice Washington, who said that 
the sailing with a cargo of freight from St. 
Petersburg to London after a full knowledge of 
'the war amounted to trading with the enemv, 
and, as the vessel was still on the same voyage 
in which the offense was committed, she was 
liable to confiscation. The vovage was reallv 
from St. Petersburg to the United States, and 
the stopping at London was a mere deviation 
of the master for the purpose of carrying on an 
intermediate trade. A privateer has a right to 
capture vessels within the territorial limits of 
the United States at any place below low-water 
mark. The fact that the vessel was on her 
way and near to an American port did not ex- 
empt her from being captured, as the commis- 
sion of the privateer authorized a seizure anv- 
where. 8 Oranch (12 U. S.) 451.] 
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The JOSEPH A. DAVIS. 

[9 Adm. Rec. 231.] 

District Court, S. D. Florida. Nov. 12, 1866. 

Salvage — Amount, 

[Cited in Buckley v. The William M. Jones, 
Case No. 2,095.] 

[This was a libel in rem by Benjamin Bar- 
ker and others against the cargo and ma- 
* terials of the bark Joseph A. Davis for sal- 
vage.] 

Homer G. Plantz, for libelants. 
D. W. Whitehurst, for respondent 

Before BOYNTON, District Judge. 

This cause having been fully heard, and the 
court being duly advised in the premises, and 
the materials of the vessel having been sold by 
jcousent of parties for the sum of §3,518.35, 
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and the damaged portion of the cargo for the 
sum of $979.41, and the remainder of the 
cargo having been appraised at the valuation 
of $13,039.85, but a portion of the cargo ap- 
praised at the valuation of §5,206.66, having 
subsequently, on the application of the claim- 
ant, been sold for the sum, as appears by 
the account sales, of $4,916.97, the remaining 
portion of the cargo, appraised at the valua- 
tion of $8,432.69, having been reshipped, it is 
now ordered, adjudged, and decreed that the 
said sales be confirmed, and that the libelants 
and petitioners have, receive, and recover for 
their services in the premises the sum of 
$5,200, and that on the satisfaction out of the 
proceeds in the registiy of the court of the 
said sum of $5,200, together with the costs, 
and. charges to be hereafter taxed in this pro- 
ceeding, the residue of proceeds be dehvered 
to the claimant for the benefit of the true 
owner or owners thereof. And it is further 
ordered that the boats Rosa and Trump, 
and their crews, receive the sum of $100 for 
the services rendered by them, and that the 
residue of the salvage money be divided 
among the salvors according to the amounts 
saved by them respectively. 
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Case No. 7,535. 

The JOSEPH CUNARD. 

[Olc. 120.3 1 

District Court, S. D. New York. April, 1845. 

Compressing Cotton Feeviods to Stowage — 
RiGElT TO Lien on Vessel fob Expense of— 
Claims Which Are not a Lies on Ship— Bill 
op Exchange on Owners — Repairs and Sup- 
plies—Right op Master to Bind Ship. 

1. Compressing cotton in a cotton press is a 
mere shore business, for the purpose of arran- 
ging the bulk for more convenient carriage and 
stowage. The expense of the work is no lien 
on the ship upon which the cotton is to be 
freighted, and an action in rem cannot be main- 
tained therefor. 

[Cited in Baxter v. Card, 59 Fed, 168.] 

2. Neither costs of advertising a vessel for 
sea, jtortage, nor commissions for procuring 
freight, wages of stevedores or lightermen, are 
liens on tlie ship, suable in rem. 

[Cited in Bradley v. Bolles, Case No. 1,773: 
The A. R. Dunlap, Id. 513. Criticised in 
The George T. Kemp, Id. 5,341. Cited in 
Roberts v. The Windermere, 2 Fed. 721; 
The Canada, 7 Fed. 121; The Gilbert 
Knapp, 37 Fed. 211.] 

3. A special agent of the charterer of a'ship 
cannot charge expenses, advances or liabilities 
incurred for the ship by him, in that capacity, 
against the owners or the ship, on any implied 
obligation of the owners to him. 

4. Where the master of a ship drew a bill of 
exchange upon the owners, in favor of the agent 
of the charterer, for disbursements and ex- 
penses, the drawee having notice that the mas- 
ter was instructed by the owners not to draw 
such bills, and the drawee afterwards nego- 

1 [Reported by Edward R. Olcott, Esq.] 
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tiated the bill to the libellants. lield, that on 
the facts the debt for which the bill was drawn 
was no lien upon the ship, and that the hoWers 
could not maintain an action in rem upon it, or 
stand in a better situation than their endorser, 

5. The master of a vessel cannot bind his own- 
ers for repairs or supplies to her when some^ oth- 
er person is authorized to manage the business 
of the ship in that respect, and that fact is 
known to uie creditor. 

[6. Cited in The J. F. Spencer, Case No. 7,- 
316, to the point that where a person advances 
money upon the credit of tlie ship, for the pur- 
pose of repairing her or furnishing her with sup- 
plies, he has a lien on the ship for such ad- 
vances.] 

This was a proceeding in rem to recover the 
amount of a bill of exchange drawn at Mo- 
bile, by the master at 30 days sight, in favor 
of Davies, on the charterer of the bark, at 
Liverpool, for the amount of disbursements 
for the supplies and lading of the vessel, in 
Mobi'e. The bills of lading and the freight 
were assigned to the libellants as collateral 
security for the draft, by Davies. The vessel 
is owned by Irvine & Smith, of Liverpool, 
England, and was chartered by them to 
Charles Cballinor, of the same place, for a 
voyage from London to Mobile. After the 
bill was drawn, and before its maturity, it 
was endorsed by Davies, "and delivered to 
the libellants; and he, at the same time, as- 
signed to them any lien or privilege which he 
might have upon the vessel, for a debt claim- 
ed to be owing him for advances for her use 
in Mobile. The answer denies that the libel- 
lants are entitled to the relief sought in this 
court It alleges that the owners appointed 
Messrs. Pope & Son, of Mobile, consignees of 
the ship, and agents of the owners, to make 
all necessary disbursements on account of the 
ship for them. That the master was specially 
instructed as was known by the charterer aud 
Davies, not to draw bills on the owners for 
repairs, supplies or services for the ship. It 
avers tiiat the charterer was to load the ves- 
sel at Mobile, reserving freight, according to 
the charter-party, to the owners; and that 
he appointed Davies his agent at Mobile, for 
that purpose, and notified the owners and 
master thereof. That if any advances were 
made by Davies, they were for the benefit 
of the charterer, and under his instructions, 
and not for the ship or owners, nor by their 
authority. 

L. Hoyt, for libellants. 
F. K. Tillou, for claimant. 

BETTS, District Judge. The proofs pro- 
duced consisting principally of the charter- 
party, the letter of instructions to the master, 
the correspondence and account stated between 
Davies and Cballinor, the depositions of the 
master and of Davies himself, establish, in sub- 
stance, this case. That the vessel sailed from 
London March 1, 1843, under a charter to 
Cballinor, engaging she should arrive at Mo- 
bile by the 10th of May, and there be loaded 
with cotton at the charge and expense of the 
charterer, but in other respects she was to 
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be under the charge and directions of the- 
owners. She was consigned to John H. Da- 
vies, at Mobile. The master was specially 
instructed not to draw bills on the owners- 
for expenses or disbursements of the ship,- 
but was referred to their agents, Messrs^ 
Pope & Son, at Mobile, for supplies and ad- 
vances, if necessary. Davies was the agent 
of the charterer, and saw the charter-party 
before he made any .advances to the master' 
for the vessel, and also the letter of instruc- 
tions to the master before the bill of ex- 
change was drawn, and the bill was drawn" 
by the master on the owners at the urgent 
instance of Davies. It is further shown, that 
the disbursements made by Davies were chief- 
ly for pressing the cotton, and ti-ansporting" 
it by lighters from the shore to the vessel, 
and charges connected with his agency for" 
the charterer in obtaining and shipping the 
cargo, there being out of the amount of the- 
bill (£590, witii exchange), only the sum of 
about §661.16, which would seem to have any 
direct application to the necessities or serv-- 
ice of the vessel, with the exception of a ques' 
tionable charge of ?87.64 in jail fees, board, 
&e., advanced in favor of sailors, and includ-- 
ing §15 for medical attendance for one of 
them on shore. I can perceive no foundation 
under the special appointment of Davies as- 
agent or broker for the charterer in procuring 
a cargo, and placing it on board, upon which 
he can raise a claim against the ship or own- 
ers for those services, although he may have 
acted with the concurrence of the master;- 
and even if the owners could be made per- 
sonally liable for the charges, sevei-al of them 
are not of a natm-e to admit their being im- 
posed in invitum on the ship, and enforced 
in rem by an admiralty court The ac- 
count charges §1,027.50 for compressing the- 
cotton. This is mere shore business, per- 
formed in cotton presses on land, at the- 
port or in the interior, as may be desired 
by the purchaser, and would probably be- 
alike useful and important whether the 
transportation is to be on land or on ship- 
board, the only object being to fit it for more 
convenient carriage and stowage. Charges 
for advertising and posting (§10) and com- 
missions on proeurmg freights (§838.80) on 
the employment of the charterer, and not 
that of the owner or master, cannot be re- 
garded demands or services attaching as 
liens to the vessel. It may be inferrable 
from the facts, that the freight was expected 
to be made by purchasing and shipping cot- 
ton for the charterer, but there is no higher 
reason for charging the vessel with commis- 
sions on such operation, than upon the pur- 
chase price of the cargo itself. Nor would 
the privilege be varied, if the shipment was- 
solicited or procured by the agent from a 
third party for consignment to the owner. 
The service of the agent would be simply 
a mercantile one rendered on laud, and bear- 
ing none of the qualities necessary to bring^ 
it under the seeurityship of the vessel. Fur- 
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thermore, in this case, Davies was employed 
by the charterer, and had direct notice that 
the owners had tlieir own agent at the port 
to respond for the ship. The charge of $457.- 
60, for stevedores' work, is only for labor 
&t the wharf or moorings of the yessel, in 
stowing cargo, and is not distinguishable in 
character from charges of draymen or light- 
ermen, who bring the cargo to the ship to be 
laden on board. 

It has been decided in this court, that steve- 
dores cannot proceed by libel against a ves- 
sel for their sa-vices in loading or unloading 
her. The Amstel [Case No. 339]. And the 
charge of $481.17, for lighterage, would seem 
in principle to stand on the same footing. 
It is an employment outside of the vessel, 
not contributing to her capabilities or securi- 
ty in navigation or serviceable to her voy- 
age; there is no difference of principle, 
whether the cargo is brought to her side in 
the stream or placed near her on a wharf. 
The ship is responsible for disbursements 
necessary to equip and put her in a condition 
(by men, provisions, «S:C) to perform her voy- 
age, but it would be giving a novel extension 
to the notion and range of tacit liens to sub- 
ject her also to all claims coUatei-al and in- 
cidental to her despatch. A cargo is no more 
than an incident to a voyage, and in no sense 
necessary to enable the ship to perform one. 
Debts arising out of such collateral services 
or engagements may be chargeable upon the 
owner personally, as resting upon his im- 
plied contracts; but the ship is not neces- 
sarily pledged to their satisfaction more than 
for wages of the master, or other benefits to 
the mercantile adventure of the owner. In 
the same category the charge of $70 for com- 
missions, and $41 for insurance on the mas- 
ter's di-aft, should be placed. There is no 
reason or equity for the latter charge against 
the ownei-s. Then- letter of instructions to 
the master shown to Davies, forbids the mas- 
ter drawing on them for necessities of the 
vessel, and referred him to an adequate re- 
source supplied by them for that purpose, in 
the port where the expenses were to be in- 
.cun*ed. I am of opinion, thei-efore, that not 
over $763.80 of the amount claimed could be 
charged against the ship, had Davies been 
a-cting under direction of the master, or as 
agent of the owners; but under the facts in 
proof, he must be regarded the particular 
agent of the^ ehartex-er, making advances on 
his ci-edit, and relying on his personal re- 
sponsibility. This responsibility Davies had 
Strengthened by obtaining an assignment of 
the bill of lading, freights', &c., as collateral 
security. If these resources have failed him, 
there is nothing in the legal relation he bore 
to the ship or her owners, nor in the equity 
of his debt, which entitles him to claim that 
he acted as their agent, or that gave him a 
privilege upon the ship. 

I do not enter into the question, whether 
taking the bill of exchange by Davies would 
operate as a waiver of an implied lien against 
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the ship, because, in my opinion, no lien ac- 
crued to him out of his transactions in the 
case. The libellants cannot stand in a bet- 
ter condition than Davies, the drawee and 
endorsee of the bill; and as he had no claim 
or lien upon the ship for his demands, he 
could confer none upon the holder or his as- 
signees. He was apprised that the master 
was specially instructed by the owners not to 
di-aw bills for expenses, repairs, &c., upon 
them. He knew, also, that the ship was 
chartered to Challinor, for whom he was 
agent. In such case it is clear that the own- 
ers would not be liable to Davies for any 
contracts of the master with him. Abb. 
Shipp. (Ed. 1829) 92; 3 Kent, Comm. 163. 
The master cannot even bind his owners for 
repaurs, &c., when it is known to the creditor 
that some other person has authority to man- 
age the business of the vessel in this particu- 
lar ease. Philips v. Ledley [Case No. 11,- 
096]. 

It is unnecessary to discuss the question, 
whether the assignment to the libellants by 
Davies carried with it his privilege of lien 
for his advances, because, as already stated 
in the opinion of the court, he was not en- 
titled to claim the security of the vessel for 
his demands. Th'ey can accordingly stand, 
in that respect, merely in his place, if they 
hold a full assignment of the original in- 
debtment to him. But it is by no means a 
clear proposition in law, that a bill of ex- 
change, drawn to cover that debt, and en- 
dorsed by him to them, would operate as an 
assignment of the consideration for which 
the bill was drawn; and a full assignment 
of the collateral securities he held for the 
original claim will not, per se, transfer also 
the considei-ation on which the claim rested. 
But the point of formality or inaptness of the 
title set up by the libellants, or their ca- 
pacity to maintain this action, are not ma- 
terial points in the case. The judgment rests 
upon the broader ground that Davies ac- 
quired no right he could ti-ansfer to others, or 
exercise himself, against the vessel by action 
in rem. The libellants could not, therefore, 
as holders of the bill of exchange, or as- 
signees of Davies, set up an equity in their 
favor beyond their strict legal rights. Libel 
dismissed, with costs. 



Case Wo. 7,536. 

The JOSEPH E. COFFEE. 

[Olc. 401.] 1 

District Court, S. D. New York. Oct., 1846. 

Maritime Liex— Ferry Boat— Repairs — Depar- 
ture FROM State — Loss of Lies. 
1. A steamboat employed upon a ferrv be- 
tween the city of New- York and Bull's Ferry 
and Fort Lee, in New-Jersey, is a ship or ves- 
sel subject to a Hen under the act of the state 
of New-York. 2 Eev. St. 493. 

2: Such vessel does not depart from the state 
within the meaning of the statute, so as to de- 

1 [Reported by Edward R. Olcott, Esq.] 
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stroy the liens, by going from this port to the 
jibove places in New-Jersey and back again to 
New-York on Sunday, whilst her repairs are in 
progress and before they are completed. 

3. The lien given by the act will not be lost 
•or defeated by the vessel leaving the state 
fraudulently or clandestinely, at a time when 
the lien creditor could not legally arrest her. 

[Cited in The Alida, Case No. 199.] 

4. Nor if she makes her departure on Sun- 
day, or whilst the contract for labor, &e., upon 
Tier is in progress of execution and not finished. 

This was a suit in rem, by a blacksmith, 
against the steamboat Joseph E. Coffee, for re- 
pairs and materials put by him on her, in this 
port, in July last, at the request of the then 
owner, Joseph E. Coffee. The answer denies 
the existence of any lien. It alleges that the 
steamboat is a domestic vessel, and left the 
state after the services and supplies charged 
for were furnished, and before action brought. 
It appeared in evidence that the boat was 
built for Joseph E. Coffee, who owned an 
iron foundry and steam-engine manufactory, 
conducted by his brother George. • That after 
the work now sued for was done to the boat, 
Joseph E. Coffee failed and assigned the 
boat, and she afterwards came to the owner- 
ship of the claimant. She was built to run 
from New-York to Port Lee and Bull's Ferry 
as a feiTy boat That thelibellant's account of 
charges for making the steering gear for the 
boat closed on Saturday, the ISth of July, 
but 'his bill of charges was not rendered the 
owner, until the 22d. That on Sunday, the 
19th, by the owner's consent, the boat ran a 
trip to Bull's Ferry, about seven miles up the 
river, on the New-Jersey side, and she was 
there made fast to the wharf; that passage 
money was charged and received on the 
trip. She returned the same day to New- 
York and was taken to the dry dock, where 
thework of finishing her continued for sev- 
eral days, and early in August she was com- 
pleted and put upon regular employment as a 
ferry boat to Bull's Ferry and Fort Lee. It 
further appeared, by the accounts of the li- 
bellant rendered and not objected to, that he 
continued doing work and supplying materials 
for the boat up to July 22d. The libellaut 
was employed to do blacksmiths' work upon 
the boat by Benjamin C. Terry, the ship- 
wright, who 'had the boat in his charge, and 
was completing her at the time. The owner 
directed Terry to obtain the blacksmiths' 
work of the libellant It was charged on 
the libellant's books to the steamboat and 
owners. 

G. A. Schufeldt, for libellant 
O. Van Santvord, for claimant 

BETTS, Dis.trict Judge. In so far as Terry 
took part in ordering or procuring the work 
and materials for which the action is brought 
he did not act in -his own' right as contractor 
and builder of the boat, but as agent of the 
owner expressly directed to obtain them of the 
libellant Ten-y's testimony, moreover, clear- 
ly proves that the owner did not expect the 



charge for that service was to be made by . 
the libellant on his, Terry's, accoimt as both 
he and the claimant well knew Terry's con- 
tract had already been fully- satisfied and 
paid. The demand exceeding fifty dollars, 
this case, prima facie, falls within the stat- 
ute of the state giving a lien for work and 
materials upon the vessels to which they are 
applied. 2 Rev. St 403, § 1. Section 2 of 
the statute declares, that "in all cases such 
lien shall cease immediately after the vessel 
shall have left the state." This provision 
plainly imports that the departure from the 
state is to be made in the usual course of 
business, and cannot apply to vessels sur- 
reptitiously taken away. Nor can the fact 
be of any avaU when the vessel has been 
clandestinely run out of the state to defeat 
the lien. 

The a-editor who permits a vessel, sub- 
ject to his debt, to leave the state in the 
regular course of her employ, or in such 
manner as to import that he has notice of her 
intended departure, would properly be pre- 
sumed to have waived his lien. The law 
gives him the privilege so long only as the 
vessel continues within the state. This con- 
dition is vital to his right StiU it is an in- 
herent quality of eveiy condition dependent 
upon the volition and action of a party, that he 
shall not be prevented performing it by one to 
whose benefit the non-performance is to enure. 
Williams v. U. S., 2 Pet [27 U. S.] 102; U. 
S. V. Arredondo, 6 Pet [31 U. S.] 746; Whit- 
ney V. Spencer, 4 Cow. 41. Any act of the 
owner of the steamer, with design to cut off 
or evade the lien, such as a removal of the 
vessel from the state in a manner rendering 
it impossible for the lien creditor to pur- 
sue his remedy against her, within the terms 
of the statute, or any fraudulent concealment 
or deceit hindering it, would interpose no bar 
to his right Here the steamboat was run 
from this port across the state line on Sun- 
day, a dies non juridieus, when no process 
could be issued against 'her, or be served if 
already taken out; and scarcely more than 
touching the Jersey shore on the opposite side 
of the river, her course was reversed, and 
she returned dii-ectly to this port again. If 
taking the vessel out of the port into another 
state was done with no purpose to withdraw 
her from the libellant's lien, but with intent 
to try her machinery or find a more com- 
modious place to finish her, or on a pleasure 
excursion, in neither case would the rights of 
the libellant be prejudiced (Hancox v. Dun- 
ning, 6 HiU, 494), especially as it does not 
appear the libellant had then completed his 
work or contract, and was in a condition to 
enforce his lien. A part of his job, that of fit- 
ting on the steering gear, seems to have 
been completed on Saturday, but he con- 
tinued his labors upon her the Monday and 
Tuesday following; on which, day, being the 
22d of July, he made up and presented his 
bill, certified by Terry to be correct to the 
owner, who received it without objection, the 
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boat then lying in this port. The account 
not heing satisfied, this libel was filed, and 
the boat Tvas arrested the 31st July, before 
she sailed from here on her regular employ- 
ment 

It is contended by the claimant that the 
lien does not attach to ferry boats, and this 
vessel being used as a ferry boat is exempt 
from it The cases, 5 Wend, 564, 17 Johns. 
54, are relied upon to support this position. 
The case in Wendell has no analogy to the 
point now raised; the vessel there attached 
was a small, open, undecked boat, probably 
a row-boat The decision in 17 Johnson was 
in relation to horse ferry boats, used on the 
ferry between New-York and Hoboken, and 
the court held that ferry boats iised between 
New-York and Hoboken were not the de- 
scription of vessels contemplated in the act 
of February 28, 1817. That the act embraced 
only vessels navigating the ocean, or at most 
those sailing coastwise from port to port. 
The doctrine declared in that decision is es- 
sentially qualified if not wholly discarded in 
subsequent cases (Walker v. Blackwell, 1 
Wend. 557; Farmers' Delight v. Lawrence, 
5 Wend. 564), which consider all vessels, not 
being row-boats, scows, or like small craft, 
included within the statute. The first legis- 
lation of the state, giving a lien to material 
men, was in relation to foreign vessels only. 
The act of February 28, 1817, extended the 
lien to domestic vessels, but the supreme 
court, in 17 Johns. 54, were disposed to con- 
sider the provisions of the amendatory law 
as applicable only to vessels of like class 
with those coming under the original act. 
They gave emphasis to particular terms and 
phrases employed in the act of 1817, as 
limiting its operation to ships and vessels em- 
ployed in navigation, if not upon the high 
seas, at least as coasters. 

The Revised Statutes do not appear to in- 
dicate an intention to discriminate in respect 
to the dimensions or employment of the ves- 
sels which shall be subject to a lien. The 
provision is most ample in its terms. Sec- 
tion 1 enacts, that "whenever a debt, amount- 
ing to fifty dollars or upwards, shall be con- 
ti'acted by the master, owner, agent or con- 
signee of any ship or vessel, within this state," 
&c.— language applying in all its terms equally 
to home vessels and small craft as those of 
the largest dimpnsions and owned abroad. 
The reason inducing these provisions would 
seemingly no less affect the one class than 
the other. The smallness of the debt which 
shall carry with it the privilege, and the 
notorious fact that mechanics are most usual- 
ly engaged in furnishing repairs and supplies 
to home vessels of small value are evidences 
that the aim of the legislature was to pro- 
tect the humble description of claims with no 
less care than those of greatest magnitude. 
Nor is it easy to perceive how the occupation 
of the vessel as a ferry boat can vary the ap- 
plication of the law. Steam vessels so em- 
ployed are of gi-eat cost and not uncom- 



monly of a size sufficient for any other serv- 
ice. Such is the case with numbers con- 
stantly employed in this harbor, and on other 
waters of this state to serve ferries. The 
boat now arrested is constructed in build and 
size like ordinary passenger or freight steam- 
boats, and it would be an exti'aordmary anom- 
aly to hold she is subject to the lien if en- 
gaged as a freighter on the river, but must be 
discharged from it when placed on a ferry. 
Her cost too, was probably four times that 
of a sloop of her tonnage. The decision in 
Hancox v. Dunning, 6 Hill, 494, brings such 
sloops within the lien act and, upon parity 
of reason and necessity, this steam vessel 
should be included also within its opei-ation. 
The decree will be in favor of the libellant for 
$123, with interest from July 31st, 1846, and 
costs. 



Case No. 7,537. 

The JOSEPH GORHAM. 

[2 N. Y. Leg. Obs. 388; 7 Law Rep. 135.] 

District Court, D. Connecticut Oct 28, 1843. 

Attachment or Vessel — Illegal Removal to 
AsoTiiER District — Bight op Marshall to 
Follow and Retake — Libel — To Whom: Ad- 
dressed. 

1. The deputy marshall of the United States 
for the Southern district of New York, on the 
4th of August, 1843, by virtue of a warrant 
granted by the district court for that district, 
seized and attached a brig in the harbor of 
New York. On the 7th of August following, 
while the ship keeper was temporarily on shore, 
E. S. and A. S., with notice of the existence of 
such attachment, forcibly carried away the 
brig out of the Southern district of New York, 
and brought her into the district of Connecticut. 
On the 8th of August following, they caused her 
to be attached at the suit of A. S. and others, 
for the private debts of E. S. Application was 
tbereupon made by the deputy marshall of the 
United States for the Soutliern district of New 
York to the United States district court of 
Connecticut for, and a warrant was granted di- 
recting the marshall of the United States dis- 
trict court of Connecticut to deliver and restore 
to the deputy marshall of the United States dis- 
trict court of New York the brig in question. 
On application to stay the proceedings on such 
warrant: Held, that the right to the possession 
of the brig from the 4th of August, 1843, was in 
the deputy marshall of the Southern district of 
New York, and that he might follow her any- 
where, and retake her, resting his claim on that 
right 

2. B. S. and A. S. and all others concerned in 
seizing the brig in the Southern district of New 
York were trespassers, and acted in violation of 
the Penal Code of congress. 

8. The writs obtained for seizing the brig in 
the district of Connecticut were utterly void. 

4. It is immaterial whether a libel in admiral- 
ty be addressed to the judge or to the court in 
which he presides. 

5. The district court by virtue of its ad- 
miralty jurisdiction, has the power to order the 
restoration of property, the right to the posses- 
sion of which is in an officer of a court possessing 
similar powers in an adjoining district 

At a special district court held at Hart- 
ford, within and for the distx'ict of Con- 



[13 Fed. Cas, page 1137] 

necticut, on the 5tli day of Septemlier, 1843, 
William S. Stillwell, deputy marshall of the 
United States for the Southern district of 
New Yort, came into court, and here filed 
his certain affidavit under oath, setting forth 
and alledging that on the 4th day of August, 
1S43, one Hiram Benner, of Florida, pre- 
sented to the district court of the United 
States for said Southern district of New 
York a libel against the said brig Joseph 
Gorham, her tackle, apparel, and furniture, 
for the cause therein specified, upon which 
a lawful warrant issued on the same 4th 
day of August, 1843, directed to and put 
Into the hands of the said deputy marshall, 
with and by virtue of which the said dep- 
uty marshall, on the same 4th day of Au- 
gust, did attach and seize the said brig in 
the harbor of New York, to respond to said 
libel in the district court of the United States 
within the Southern district of New York, 
and that thereupon the deputy marshall put 
on board said brig, as ship keeper, one John 
Williams, the captain of said brig, with or- 
ders to keep the same for the deputy mar- 
shall. Said affidavit further alledges that 
on the 7th day of August, 1843, while the 
ship keeper was temporarily on* shore, the 
brig was, by Elisha Seely and Albert Seely, 
eollusively, in fraud and in violation of the 
process of the United States issued by the 
district court of the Southern district of New 
York, and with a view and for the purpose 
of defeating the said process, forcibly and 
fraudulently did seize the brig, make her 
fast to a steamboat, and carry her away 
from and out of the jurisdiction of said dis- 
trict court of the Southern district of New 
York, and immediately thereafter did bring 
her into the district of Connecticut; and 
that, having so brought said brig out of the 
Southern district of New York, Elisha Seely 
and Albert Seely did in like manner, and 
with like intentions, cause the brig, her 
tackle, apparel, and furniture, at the town 
of Darien, within said district of Connecti- 
cut, to be attached by one George A. Bowler, 
a constable of said Darien, at the suits of 
Albert Seely, and others, for the private 
debts of Elisha Seely, and that the brig is 
now forcibly and unlawfully detained at 
said Darien; the affidavit concluding with a 
prayer and application to the district Judge 
of the United States for the district of Con- 
necticut to issue an order and warrant to 
the marshall of the United States for the 
district of Connecticut to attach, take, and 
seize the brig, her tackle, apparel, and fur- 
niture, and deliver and restore the same to 
the custody of the marshall of the United 
States for the Southern district of New 
York, to abide the further order of the dis- 
tinct court of the United States for the 
Southern district of New York respecting 
the same. To the affidavit and prayer there 
was also annexed a copy of the original 
libel and warrant, duly certified and au- 
thenticated by the proper clerk of the dis- 
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triet court of the United States for the 
Southern district of New York. 

Whereupon the judge of the United States 
for the district of Connecticut, finding the 
facts true, as stated in said affidavit, and 
agreeably to the prayer annexed to the said 
affidavit, did on the 5th day of September, 
1843, grant and issue his certain warrant 
directed to the- marshall of the United States 
for. the district of Connecticut, commanding 
him forthwith to attach and seize the brig 
Joseph Gorham, her tackle, apparel, and 
furniture, if it be found within its precincts, 
and the same to deliver and restore to the 
custody of the marshall of the United States 
for the Southern district of New York, to 
abide the further order of the district court 
of the United States for the Southern dis- 
trict of New York respecting the same, 
which last mentioned wan-ant bears date 
the day last above mentioned. This war- 
rant having" been delivered to the marshall 
of the district of Connecticut, he did there- 
with, on the 7th day of September, 1843, af 
Darien, in the district of Connecticut, tak»,-, 
attach, and seize said brig, for the cause and 
purposes mentioned in his warrant Before 
the brig was either removed or delivered 
to the marshall of the^ United States for the 
Southern district of New York, George S. 
Bowler and Joseph Gorham, for themselves 
and in behalf of others, holding said brig, 
by their coimsel, Chas. Hawley, Esq., made 
written application to the judge of the Unit- 
ed States for the district of Connecticut, to 
stay the further execution of said last men- 
tioned warrant, that they might shew cause 
why the same should not be served and 
executed. This application was granted, and 
the warrant stayed imtil the further order 
thereon might be made known. The 18th 
day of September, 1843, at 10 o'clock fore- 
noon, was appointed for the hearing of all 
parties interested in the premises, and notice 
thereof was accordingly given. Now, on the 
18th day of September, 1843, William S. 
Stillwell appeared in support of the affidavit 
by him heretofore made; and the Hon. E. 
S. Baldwin, and the Hon. Charles Hawley, 
counsel for Elisha Seely, Albert Seely, 
George A. Bowler, Joseph Gorham, and all 
others interested, appeared in court, to shew 
cause against the affidavit and warrant, 
that the latter might be stayed altogether. 
George A. Bowler and Joseph Gorham filed 
their written answer to the proceedings in 
this court, and were then and there fully 
heard, with their evidence and arguments. 
The counsel for Stillwell produced in court 
the return of the deputy marshall, together 
with the affidavit of Capt. John Williams, 
who testified, that he was present on board 
said brig when Stillwell came there with 
his warrant, and he attached the brig on the 
4th day of August, 1843, and put the vessel 
in his charge and keeping; that he was on 
board every day from said 5th to the 7th of 
September, and when necessarily absent the 
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said Williams testifies that lie ordered Mur- 
ray, the mate, to keep said hrig; that on the 
7th day of August, JElisha Seely and Albert 
Seely ran away with said brig, by means of 
attaching to her a steamboat, and carried 
her to Darien, in Connecticut The afGldavit 
of William A. Murray was also introdueefl 
by Stillwell, who testifies: That he was mate 
of the brig Joseph Gorham, and was on 
board when Stillwell, the .deputy marshall, 
came on board and attached the brig, on the 
4th day of August, 1843. That he remai&ed 
some time on board, and, having served his 
process, gave charge of the brig to Capt. 
Williams, and ordered him to keep her. Wil- 
liams agreed to do so. That from the 4th 
to the 7th, whenever Capt. Williams went 
on shore, he ordered this witness, as mate, 
to keep the brig. He did so, and that on 
the 4th of August, 1843, this witness inform- 
ed Elisha Seely that the brig had been li- 
belled and attached. That after such in- 
formation was given, the witness saw Elisha 
Seely and the libellant conversing together. 
That on the 7th of August, Elisha Seely, Al- 
bert Seely, and several others, came on 
board the brig, and in haste, while Capt 
Williams was absent, made her fast to a 
steamboat, and earned her to Darien- After 
she was cast off, Albert left her and went to 
Darien by land. Saw no more of him until 
they got within six miles of Darien, when 
he came on board with a constable from 
Darien, and with writs, attached the brig 
and took her into Darien. 

The written answer of those interested 
was then submitted, specifying six objec- 
tions against proceeding in this court. 1st 
That the judge has no power or authority 
to grant any warrant or process in confonn- 
ity with the prayer annexed to the affidavit 
of Stillwell. 2d. That the district court hath 
no power to entertain this application of 
Stillwell, or to gi-ant the warrant or take 
cognizance of the application. 3d. That if 
either the judge or the court can in any ease 
grant any such warrant as is prayed for, 
or exercise any such power as said appli- 
cation calls for, then it should be in the 
form of a libel with a process of monition 
or citation to those in interest to be heard. 
4th. That it appears on the face of the libel 
and proceedings in the Southern district of 
New York that the matter was not within 
the jurisdiction of the court of the United 
States for that district; that the proceedings 
there were nugatory and void. 5th. That 
the affidavit here is untrue; that the brig 
was never attached by Stillwell, but if at- 
tached there, it was abandoned by Stillwell. 
6th. That George A. Bowler, one of the per- 
sons now appearing to object and show cause, 
is in possession of the brig at Darien, being 
a constable of that town, and as such hav- 
ing on the 8th day of August, 1843, at said 
Darien, attached the brig by vix'tue of several 
atiachments, under the authority and laws of 
Connecticut, specifying the number of attach- 



ments, dates, names, &e.; some in favor of 
Albert Seely, and all against Elisha Seely. 
Accompanying the answer, were brought into 
court the attachments, with the return of the 
officer, and also the affidavit of George A. 
Bowler, who swears to the service of these 
several writs, and to a conversation with the 
witness Murray, tending to contradict his tes- 
timony. The respondent also introduced the 
evidence of George Pierpont, who swore that 
on the day on which the brig was taken 
away, at the request of Elisha Seely, he went 
on board the brig in the morning, and re- 
mained there tmtil 4 or 5 in the afternoon, 
when she was taken away, as ship keeper, 
and had no knowledge that the marshall had 
attached the brig. The mate was on board 
all Monday. She was towed up to Throg's 
Point by steamboat. Albert Seely went up 
to Stamford in a sloop, and came out from 
Darien and met us in the Sound with Consta- 
ble Bowler, six miles out The respondents 
also introduced Daniel Sommers, who testi- 
fied that at the request of Elisha Seely he 
went to the clerk's office to see if the vessel 
had been libelled. A young man he met at 
the outer office said he knew of no libel. 
Elisha Seely also testified, in behalf of the 
respondents, that he never knew that the 
brig had been attached. There were many 
other circumstances and facts adverted to in 
the progi-ess of the trial which need not here 
be recapitulated. The evidence and argu- 
ments having been submitted, the court took 
time for deliberation, and now, on this 28th 
day of October, the following decision is 
given. 
Before JUDSON, District Judge. 

THE COURT, upon full consideration of 
the evidence, doth find, as matters of fact, 
that Stillwell, the deputy marshall of the 
Southern district of New York, on the 4th 
day of August, 1843, by virtue of a warrant 
issuing out of the district court of the United 
States for the Southern district of New York, 
did seize and attach the brig Joseph Gorham, 
and took possession of her in the harbor of 
New York; that Elisha Seely and Albert 
Seely knew the fact of this attachment by 
the marshall, and that on the 7th day of Au- 
gust 1843, Albert Seely and Elisha combined 
unlawfully, and in violation of the said pro- 
cess of the said district court of the United 
States for the Southern district of New York, 
collusively and fraudulently and forcibly did 
carry said brig out of the Southern district 
of New York, and with the view to have her 
attached for the debts of Elisha, they did 
bring the brig into the district of Connecti- 
cut, and on the 8th day of August, 1843, did 
carry out this fraudulent combination, by 
having the brig attached, as is stated in the 
answer of the respondents on file, and now 
claim to hold her against the deputy mar- 
shall. 

Having found these facts, THE COURT 
will proceed to consider the application of 
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the law to them. In doing which, the an- 
swer of the respondents will be taken up, 
and the several objections duly considered 
and determined, as we proceed in the case, 
taking up these objections in a more natural 
order than that in which they stand in the 
answer. 

The 5th objection may be first considered. 
The respondents, in their answer, deny that 
the brig was ever attached by StillwelL If 
right here, there is no necessity of proceed- 
ing any farther with the case. The whole 
proceedings rest on the fact that the brig 
was attached and seized by Stillwell's war- 
rant on the 4th of August Take away this 
foundation, and there is nothing left but to 
end the process commenced here. But this 
denial is against the evidence. The proof is 
conclusive that StiUweU served his warrant 
on the 4th of August This objection also 
embraces another proposition, — that if 2,t- 
tached by Stillwell, he had abandoned the 
attachment; thus loosing his lien on the 
brig, and leaving her free to be attached by 
Seely's creditors in Connecticut Or, in other 
words, that as the deputy marshall, after the 
seizure, entrusted the brig to Capt WiUiams, 
who had ever commanded the vessel, he 
thereby lost his lien, and the attaching cred- 
itors in Connecticut had right to interpose 
their claim. The facts in this part of the 
case are quite simple. Capt Williams owned 
half the brig, Eiisha Seely one-fourth, and 
Joseph Gorham the other quarter. The lat- 
ter gave to Eiisha Seely a power to act for 
him, so that Williams owned half, and Seely 
owned and represented the other half. The 
vessel arrived on the 29th of July. Eiisha 
Seely residing in Darien, went to New York 
on the 1st of August. On the 4th of" August 
a libel was filed by Benner. The warrant is 
served and the attachment is made the same 
day. Capt. Williams was on board when the 
attachment was served, and the marshall 
left the vessel in his keeping. This was made 
known to E. Seely on the 5th of August. Im- 
mediately thereafter, E. Seely went to the 
New York custom house and represented 
himself as master, got a clearance for the 
brig, which was privately done. And on the 
7th of August, while the marshall's ship 
keeper was on shore, Capt. Seely and Albert 
Seely took the brig away, and, as soon as 
she was cleared from her fastenings and 
made fast to a steamboat, Albert Seely pro- 
ceeded to Darien, where he procured the at- 
tachments, and, with the constable to serve 
them, came out in a small boat, where Capt 
Eiisha Seely was lying to in waiting. They 
went on board about sis miles from Darien, 
and were then taken into port by Capt. Seely, 
the defendant in all these cases; his own 
property being thus attached. To say the 
least, this was a- very exti'aordinary proceed- 
ing, and to the mind of the court fully con- 
firms the statement made by some of the 
witnesses that the two Seelys knew that the 
brig had been attached. 
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These facts do not present any such case 
as the law will declare to be an abandon- 
ment of the rights under the attachment of 
the marshaU. There is no new credit ob- 
tained by the marshall leaving the brig in 
the possession and keeping of Capt Wil- 
liams. The Seelys do not procure process 
and incur expense in securing a debt upon 
property which they believed to be free, but 
they knew it to be incumbered with the 
prior attachment, and they seek to avoid that 
prior incumbrance by running the brig into 
another jurisdiction, where they suppose 
that process cannot come. Sufficient f o"r this 
part of the objection is it that the two Seelys 
had knowledge of StiUwell's attachment and 
coUusively attempted to throw it off by their 
own unlawful conspiracy and combination. 

The 6th objection very naturally follows 
the one last considered. The substance of 
this objection is that George A. Bowler is a 
constable of, Darien, and as such has at- 
tached the brig in the state of Connecticut 
by virtue of state process, and this cannot 
be interfered with by any proceeding or pro- 
cess of the United States. This proposition 
might be well founded, and would indeed 
be, if this were a lawful attachment No 
court of the United States ever interferes 
with any state liens or state process. But in 
the present case there has been no attach- 
ment of this brig by any state process which 
can ever be recognized by any tribunal, 
either state or national. A single moment's 
attention to the case will make this clear to 
every one. The brig, while in the harbor of 
New York, is seized by the marshall, under a 
warrant from the United States court, and 
while under that seizure two men who know 
the fact contrived a secret plan to run away 
with the brig. They combine for the fraud- 
ulent purpose of interrupting the regular ad- 
ministration of justice in the United States 
court and in violation of the known laws of 
the United States they seize the* brig, and 
hasten her out of that jurisdiction into Con- 
necticut What was this act? A trespass, 
and these men who bring away the brig are 
trespassers, and violators of the Penal Code 
of congress. What do they do when they 
arrive here? We answer, they fraudulently 
procure writs and attach the brig. These 
trespassers do this. They use the forms of 
law as mere instruments to continue their 
own illegal acts— to perfect their own tres- 
pass. Can such proceedings be tolerated? 
Surely ,not A good title to property cannot 
be en^"afted upon wrong doings— upon a 
high-handed trespass. Every man who has 
intermeddled with this brig in aid of the 
fraudulent combination of the two Seelys is 
also a trespasser. It may well be said, then, 
that here is no interference of collision with 
state authority. The interference is on the 
other side. The Seelys .are the aggressors, 
but the state never lends its authority to a 
trespasser^— a wrong doer. It cannot do it. 
The right of the possession of this brig from 
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the 4th day of August has been in the dep- 
uty marshall, and he might have followed her 
any where and retaken her, resting his claim 
on that right. 

It follows, then, that each and all the writs 
enumerated in the answer of' these respond- 
ents, as to this brig, were utterly void. They 
were procured and used in fraud of the law. 
They constitute no obstacle to the posses- 
sion of the marshall of the district where the 
brig was first attached. 

The fourth objection contained in the an- 
swer of the respondents is that the original 
libel in New York is not within the jurisdic- 
tion of the district court of the United 
States for the Southern district of New 
York. That court has no jurisdiction. ^ All 
that need be said to this part of the answer 
is that this is not the place to try that ques- 
tion. The present proceedings are founded 
upon a process issued by a court of compe- 
tent jurisdiction in admiralty. That was a 
suit in admiralty, and the place to settle the 
truth or legality of that libel is in the court 
from whence it issued. This objection can- 
not avail. 

The third objection is that this should be 
a libel, and have aecompanyiag it a monition 
or citation. This objection is founded in a 
mistaken idea of the nature and form of a 
libel in admiralty. There is no form pre- 
scribed by law. The party may adopt his 
own form, and use his own language, pro- 
vided he make his complaint or claim in- 
telligible to the court But to all intents 
this is a libel. The sufEering party sets 
forth his complaint, and prays the court to 
issue process of restoration. But there is 
superadded to this objection that a monition 
or citation should have accompanied the 
libel or complaint. In this case the marshall 
takes his warrant, and having secured the 
property, so that it may be weU considered 
as in the custody of the court, all parties 
come into court, and the respondents make 
answer and shew cause; they produce all 
their evidence, interx^ose their arguments, 
and are fully heard before any removal of 
the property, before it is restored, or even 
in fact taken out of their possession. Nom- 
inally it is seized, but actually remains and 
awaits the full hearing ordered by the court. 
What is the object of a citation? To give 
notice to the opposite party that he may ap- 
pear and contest the claim set up against 
him. What has been done in this case? We 
answer, the respondents come in voluntarily, 
make their answer in writing, thereby wav- 
ing all previous objections of form as to no- 
tice, when and where the questions between 
them are amply defended and tried. This is 
deemed sufficient. 

The first and second objections may be con- 
sidered as one, and answered as one. The 
substance of these two objections seems to 
be that in a case like the present the district 
court of the United States possess no power 
to hold cognizance of the matter in ques- | 



tion. Involved in these two objections there 
is a matter of form also, which may be stated 
in this manner: If addressed to the judge 
by name, there is a want of authority to 
act. If addressed to the district court, there 
is no power in the court to gi-ant the relief 
prayed for. This part of the objection may 
be disposed of by stating that it is imma- 
terial whether a libel be addressed to the 
judge by name, superadding his office, or 
whether it be addressed to the district court. 
Either "ypiU be sufficient, and one may be as 
proper as the other. The substantial part oi 
this objection embraces a very impoi"tant' 
question, and should be gravely considered. 
What, then, is this important question? The 
United States district court of Connecticut 
has issued a process in the esercise of its 
admii-alty jurisdiction in aid of the powers 
and jurisdiction of a court possessing similar 
powei*s, in an adjoining district, where the 
property, being in its nature within the ad- 
miralty powers of ttie court, has been once 
lawfully seized and taken into its jurisdic- 
tion; and while there to be adjudicated hath 
been fraudulently and clandestinely with- 
drawn from that jurisdiction and brought 
here. The court having began the case orig- 
inally was the district court of the United 
States within the Southern district of New 
York, and while proceeding to adjudicate 
upon that property it is arrested from that 
court, and brought into the district of Con- 
necticut, by trespassers and wrong-doers; 
and, having possessed themselves of the 
property in the manner stated, they now 
come here and interpose their objections to 
its restoration! All that this court has been 
called upon to do is, through its admiralty 
powers, to restore this property to the mar- 
shall of New York, so that it may be there 
proceeded with according to law. If this 
court possesses no such power, where is the 
remedy? Upon the facts found, no man can 
hesitate for one moment that there should be 
a remedy for a case so flagrant, and where 
is it? It is not in the district court of New 
York, because the marshall of that district 
possesses no authority here. Is it in a state 
court? No one will pretend that. The rem- 
edy, then, is in the admiralty in that district 
where the vessel may be found, and its duty 
is obvious. The vessel should be restored. 
It is the opinion of this court that this case 
falls directly within its admiralty jurisdic- 
tion. 

The facts and circumstances of the case 
warrant the court in coming to the result 
that the warrant issued on the 5th day of 
September, 18i3, in the matter of the brig 
Joseph Gorham, after full hearing, be no 
longer suspended, but the same be executed, 
and that the said brig Joseph Gorham, now 
in custody of the marshall of the United 
States for the district of Connecticut, be 
forthwith restored, with its tackle, apparel, 
and furniture, unto the said Wm. S. Still- 
well, a deputy marshall of th« said Southern 
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district of New Tork, to be tliere proceeded 
with as to law and justice sTiall appertain. 
Tlie decree will be so entered. 
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[1 Biss. 193.] 1 

District Court, D. Wisconsin. Oct. Term, 1857. 

BiLT, OF IiAniNO Sighed ik Blank Void. 

1. Although the master of a vessel employed 
in navigating the lalies is agent of tlie owners 
for giving bills of lading for goods shipped on 
board, he has no authority from the owners to 
eign bills of lading in blank, and a bill of lading 
so signed is not valid against the owners, even 
in the hands of a bona fide holder. 

[Cited in the R. G. Winslow, Case No. 11,736; 
Robinson v. Memphis & C. R. Co., 9 Fed. 
139.] 

2. A bill of lading signed in blank by a master 
is no maritime contract binding on the vessel or 
owner, 

[Cited in The John K. Shaw, 32 Fed. 493.] 

3. "Where two bills of lading describing the 
cargo shipped, were made out in full; One of 
which was signed by the master, and the other 
by -the shipper, and a third one was signed in 
blank by the mastet and left with the shipper, 
who, after departure of the vessel, filled up the 
blank bill with a Change of the consignee, and 
transferred it to a bank as collateral security for 
Advances for the owners, of the cargo, no mari- 
time contract is th&eby created between the 
bank and the vessel without notice to the master 
before delivery of the cargo according to the first 
bill of lading sent with the vessel. 

4. The owner of the vessel is not estopped 
from having the circumstances attending the 
signing and transfer of the blank bill of lading 
Incjuired into by the court 

[Cited in Robinson v. Memphis & C. R. Co., 

9 Fed. 139.] 
[Cited in Sioux City & P. R. Co. v. First Nat. 

Bank of Fremont, 10 Neb, 556, 7 N. W. 

311.J 

In admiralty. Fitzhugh & Littleiohn, mil- 
lers, in Oswego, New York, by George- M. 
Chapman, their agent, in Chicago, were pur- 
chasing and shipping grain from that place 
to Oswego, Chapman from time to time 
drawing on his principals, through the Ma- 
rine Bank of Chicago, and procuring from 
the bank advances on the security of bills of 
lading. The schooner, Joseph Grant, on the 
19th of August, 1S57, was freighted at Chi- 
cago, with 18,744 bushels of com to be trans- 
ported to Oswego and delivered to Fitzhugh 
& Littlejohn. Duplicate bills of lading were 
made out, consigning the com to Fitzhugh 
& Littlejohn. One bill wag signed by the 
master, and one by Chapman, which the 
master retained as his guide in thfe delivery, 
and the third was signed by the master in 
blank.- From three to five days alter the 
vessel departed, Chapman, having occasion 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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to give the bank a bill of lading to cover ad- 
vances on drafts, filled out the blank bill in 
every respect the same as the other two, ex- 
cept as to the consignee, which was "ac- 
count Marine Bank, care Delos DeWolf, 
cashier, for Fitzhugh &" Littlejohn, Oswego, 
New York." The vessel in due time arrived 
at Oswego, and the master delivered the car- 
go to Fitzhugh & Littlejohn, on the 5th of 
September, according to her bill of lading, 
signed by the agent, without notice or knowl- 
edge that the third bill of lading had been 
filled up with a different consignment, and 
delivered to the bank. Two or three days 
after the receipt of the cargo by Fitzhugh 
& Littlejohn, they failed in business. This 
libel is brought by the bank against the ves- 
sel for not delivering the cargo on account 
of the Marine Bank to Delos DeWolf for 
Fitzhugh & Littlejohn. It did not appear 
that the bank Jiad notice that the bill of lad- 
ing had been signed in blank by the master 
and filled up by Chapman after the depart- 
ure of the vessel, until after the failux*e of 
Fitzhugh & Littlejohn. Nor had the bank 
notice that the bills of lading, under which 
the vessel departed, consigned the cargo di- 
rectly to Fitzhugh & Littlejohn. The bank 
knew that this firm was the owner of the 
cargo. 

Wm. P. Lynde, for libellant, cited Bush v. 
Person, 18'. How. [59 V, S.] 82; Pai-s. Mar. 
Law. 346; Chit Carr. 250; Dickerson v. 
Seelye, 12 Barb. 100; Violett v. Patton^^5 
Cranch [9 TJ. S.] 142; Howard v. Tucker,' 1 
Bam. & Adol. 712. 

Mr. Emmons, for claimant, cited Craighead 
V. Wilson, 18 How. [59 U. S,] 199; Grant T. 
Norway, 2 Eng. Law & ^q. 337; Warden v. 
Greer, 6 Watts, 424; Abb. Shlpp. 408-414; 
Low XV. De Wolf, 8 Pick. 101; Allen v. Wil- 
liams, 12 Pick. 297; Salem Bank v. Glouces- 
ter Bank, 17 Mass. L 

MILLER, District Judge. ' So far as a bill 
of lading partakes of the character of a re- 
ceipt, it is open to explanation between the 
parties to it, but as a contract, when legally 
executed by the proper party, in the proper 
and usual manner, the master or owner of a 
vessel shall not be permitted to show a mis- 
take in stating the destination of the proper- 
ty, unless when fraud or imposition is prac- 
ticed on the party. Inland. Shipp. § 479, and 
note. 

The masters of vessels employed in the 
lake trade are considered the agents of the' 
owners, to sign bills of lading or goods re- 
ceived on board for transportation. TJsuary 
triplicate bills of every shipment are made 
out, — one is signed by the shipper, which 
goes with the vessel as a guide for delivery, 
two are signed by the master, one of which 
is retained at the place of shipment, and the 
other is forwarded to the consignee. The 
master is the general agent of iihe owner, 
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and his acts in tlie scope of his duties as 
such bind the vessel. In the exercise of the 
duties of a general agent, the liability of 
the principal depends upon the fact that the 
act was done in the exercise and within the 
limits of the powers delegated. The acts of 
agents do not derive their validity from pro- 
fessing, on the face of them, to have been in 
the exercise of their agency. But the facts 
in relation to the powers and duties of gen- 
eral agents are necessarily inquirable into 
by "the court. Mechanics' Bank v. Bank of 
Columbia, 5 Wheat. [18 U. S.] 326. 

The bank did not acquire an interest in 
the cargo or any service of the vessel by the 
shipment. It became an apparent assignee 
of the cargo, subsequent to the date of the 
bill of lading and the departure of the ves- 
sel. The libel raises the question, whether 
the bill of lading created a maritime con- 
tract between the master and the bank bind- 
ing on the vessel, to estop the owner from 
inquiring into the circumstances attending 
it. The owner is not estopped from enquir- 
ing into the necessify of a sale of his vessel 
by the master, or of his creating a lien by 
a bottomry bond, or of his purchase of sup- 
plies. Maritime liens are stricti juris, and 
will not be extended by implication or con- 
struction. Yandewater v. Mills, 19 How. [60 
U. S.] 82; Thomas v. Osboni, Id. 22; Pratt 
V. Eeed, Id. 359; Tod v. Pratt, Id. 362. 

When the master, as agent, receives goods 
on board, and gives a bill of lading, a con- 
tract is made between the shipper and the 
vessel. But he cannot bind either the ves- 
sel or its owner by a receipt for goods not 
delivered on board, for it is not a contract 
entered into by the master in good faith, or 
within the scope of his authority; and the 
general owner is not estopped from proving 
the facts, even against a bona fide holder of 
the bill of lading. Grant v. Norway, 2 Eng. 
Law & Eq. 337; The Freeman v. Bucking- 
ham, 18 How. [59 U. S.] 182. The master 
has no' apparent authority to sign a bill of 
lading for goods not actually 'shipped, and 
there can be no implication that the owner 
of the vessel consented that false pretences 
of contracts, having the semblance of bills 
of lading should be created as instmments 
of fraud; or that if so created they should 
in any manner affect him or his property. 
To sign a bill of lading made out in full, 
describing the goods shipped, is within the 
authority of the master, but not a blank bill. 
A blank bill of lading is no contract binding 
on the vessel or owner. The master has no 
implied authority from the owner to sign 
any such paper. An agent of limited pow- 
ei-s cannot bind his principal when he ex- 
ceeds those powers. Sehimmelpennich v. 
Bayard, 1 Pet. [26 U. S.] 264; Manella v. 
Barry, 3 Cranch [7 U. S.] 415; Lanusse v. 
Barker, 3 Wheat [16 U. S.] 101; Parsons v. 
AvmoT, 3 Pet. [28 TJ. S.] 413; Owuigs v. 
HuU, 9 Pet [34 U. S.] 607. Signing a blank 



bill of lading by the master should no more 
bind the vessel, than signing a biU of lading 
of goods not put on board, — or putting goods 
on board without the knowledge or consent 
of the master or receiving" officer; but in 
such case the vessel may charge for freight 
of goods actually carried. 

The vessel departed from Chicago, under 
a bill of lading signed by the owners of the 
cargo by their agent, and by the master, in 
which the cargo was consigned to said own- 
ers, Fitzhugh & Littlejohn. The cargo was 
so delivered in due course, without any 
knowledge on the part of said owners, or of 
the master, of the third bill of lading having 
been filled up and delivered to the Marim* 
Bank. The vessel had no goods on board 
consigned to Delos DeWolf, cashier, on ac- 
count of the Marine Bank, for Fitzhugh & 
Littlejohn. No maritime lien attached to the 
vessel in favor of the bank, and the libel 
must be dismissed, with costs. 

NOTE. For a discussion of the rights of a 
bona fide transferee of a bill of lading as against 
the consignee, see Marine Bd,nfc v. Wright, 46 
Barh. 45. If master signs bill of lading for 
goods never shiprad, principal not bound. See 
cases cited in 1 Pars. Shipp. & Adm. 190. Or 
for greater quantity than actually on board, 
Hubbersty v. Ward, 8 Exch. 330. Master can- 
not, by signing bill of lading for jroods not on 
board, charge the vessel or owner. And where 
bill of lading was signed upon misrepresentation, 
the vessel is not liable even to a bona fide hold- 
er. The Loon [Case No. 8,499]. 
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The JOSEPH HALL. 

[10 Ben. 246.] i 

District Court E. D. New York. Jan., 1879. 

Seamam's Wages— Seizdke of Vessel. 

A pilot was employed on a propeller, engaged 
in makinpT short trips in and about the harbor 
of New York, by the month. His month ex- 
pired on September 24th. On September 2oth, 
the boat was seized by the marshal under pro- 
cess issued on libels against her. She at once 
stopped running. Her master abandoned her 
and the rest of the crew libelled her for their 
wages- The pilot who had been living on 
board, thereafter lived at home, but he went 
on board the boat every day of his own accord, 
and pumped her out. The vessel being sold by 
the marshal, the pilot claimed to recover wage's 
up to the tame of her sale. Held, that the libel- 
lant had reasonable notice on the seizure of the 
boat that his services as a pilot were no longer 
required, and his right to wages terminated at 
that time. 

In admiralty. 

Noah Tebbetts, for libellant 
Alexander & Ash, for creditor. 

BENEDICT, District Judge. In this case 
a lien creditor, having a demand against this 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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vessel, inferior in rank to tlie claim of tlie 
crew, and which will be reduced by the 
amount paid the crew because the proceeds 
of the sale of the vessel are insufiScient to pay- 
all the liens in full, presents to the com-t the 
question whether the pilot of the boat is en- 
titled to recover wages up to the time the 
boat was sold by the marshal, or only up to 
the time of her seizure, under the process is- 
sued upon libels filed against her. 

The decision of this question must depend 
upon other facts than the fact that the boat 
of which the libellant was pilot was seized 
by the marshal on a certain day. The mere 
fact that a vessel is seized by the marshal by 
virtue of process in rem is not sufficient to 
terminate the contract with the seamen com- 
posing the crew at the time of such seizure. 
But there may be circumstances attending 
the seizure Imown to the seamen, equivalent 
to notice to him that his sei'vices will no 
longer be required by those who employed 
him; and in such case the seaman will be 
deemed dischai'ged and entitled at once to 
pursue the vessel for whatever may then be 
due him. 

In this case the circumstances are these: 
The boat was engaged in making short trips 
fi'om New York up the North river to Jersey 
City and to ports on the Sound. The pilot 
was hired by the month, and not for any spe- 
cific period. His month exph:ed September 
24th. On September 2oth, the boat was 
seized under a libel, and upon the seizure the 
boat stopped running. The master left her; 
the rest of the crew at once libelled her for 
their wages, and the boat was wholly aban- 
doned by her owners. Prom that time the 
pilot, who had up to that time lived on board 
the vessel, lived at his own home, but during 
the custody of the marshal and up to the 
10th of October, he went on board the boat 
daily and pumped her out This he did of 
his own volition and not by any direction of 
the owners, nor is there any evidence that the 
service was required by the condition of the 
vessel. Within a few days after the seizure 
the libeUant sought other employment, al- 
though without success. It does not appear 
that what the libellant did in the way of 
pumping or otherwise "on board the vessel, 
formed any part of the labor usually per- 
formed by him in the capacity for which he 
was hired. 

These circumstances are sufficient to show 
that the libellant had reasonable notice that 
his services as pilot would no longer be re- 
quired on board the boat, and his right to 
wages must be deemed to have terminated 
at the time of the seizure of the boat by the 
marshal and her abandonment by her own- 
ers. 

In the case of The Monte Ohristo [Case No. 
9,718], referred to by the libellant, there was 
evidence of an express request by the owners 
that the seamen remain on board notwith- 
standing the seizm*e by the marshal. 



Case Ho. 7,540. 

The JOSEPH H. TOONB. 

[Blatchf. Pr. Gas. 124.] i 

District Court, S. D. New York. March, 1862. 

Prize— Nbuthal Pkopertt— Violation op Block- 
ade—Requisites OF AN Answeh in Prize Suit 
—Invocation op Papers— Bight op Owner op 
Oargo to Intervene. 

1. Motion by the owner of tiie cargo for leave 
to put in a claim to that, as neutral property, 
shipped from one neutral port to another, there 
being, in the proposed claim, averments deny- 
ing that the vessel violated or attempted to vio- 
late the blockade, and invoking the test oath 
of the owner of me vessel, previously made to 
the claim. The court allowed the claim to he 
filed, omitting the averments in question. 

2. An answer or claim in a prize suit need 
contain nothing more than a general denial of 
the grounds of condemnation alleged in the libel. 
The invocation of papers is to be obtained, not 
by pleading, but by motion. 

In admh*alty. 

BETTS, District Judge, ^he schooner Jo- ' 
seph H. Toone and her cargo were seized in 
the GuK of Mexico, on the 1st of October last, 
by the United States steam ship-of-war South 
Carolina, as prize of war, and sent, with a 
prize crew, into the port of New York, and 
there libelled by the United States November 
19, 1861. Proofs in preparatorio were regu- 
larly taken, and, on the 31st of December 
thereafter, "William H. Aymer intei-vened, as 
a British subject, and claimed the vessel as 
owner, and alleged that various torts and 
wrongs were committed on him personally 
by the captured vessel. Delays were incur- 
red in bringing the suit to hearing, from term 
to term, until the owner of the cargo applied 
to the court for leave to intervene for that, 
and put In his claim to the libel, and served 
a copy of.his proposed claim upon the district 
attorney, with notice of a motion to the comrt 
to be allowed to file it by his attorney. He 
represents himself to "be a Spanish subject, 
and a resident of Havana, and alleges tliat 
the cargo was Spanish property, shipped by 
him from one neutral port to another. The 
district attorney objects to the clause pro- 
posed to be inserted in the claim by the claim- 
ant, denying that the vessel violated or at- 
tempted to violate a blockaded port; and al- 
so to his invoking the test oath of the owner 
of the vessel, made to his claim of ownership, 
and the schedules annexed thereto. 

The application before the court is not one 
to change the ordinary method of proceeding 
by libel and claim into formal issues upon 
pleas and allegations. This would strictly be 
allowable only after a first hearing on the 
prepai'atory proofs, and for the purpose of 
bringing further proofs into the case. 
Wheat Mar. Capt 283. The privilege now 
sought is for the owner of the cargo to make 
a general defence to the allegations of the 
libel. The special clause proposed to be made 

1 [Reported by Samuel Blatehford, Esq.] 
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part of the claim, to that end, adds nothing 
to the rights of defence which enure to him 
on the most general appearance and oppo- 
sition to the grounds of confiscation charged 
in the libel. The particular terms of the de- 
fence to he offered to the prosecution need 
not be specified in the answer or claim filed 
In opposition to a prize libel, all the evidence 
to obtain a decree of condemnation being, 
in the fii-st instance, to be produced by the 
captors. The construction of the daim of- 
fered on the part of the owner of the cargo 
is, therefore, quite immaterial. The suit is 
only to be litigated on the case made by the 
libellants; and it is only when that case 
affords grounds for conviction of the proper- 
ty seized, and is so pronoimced by the court, 
that it becomes necessary for the claimant 
to show a defence through pleadings or 
proofs. There is no legal relevancy in the 
invocation of papers set forth in the claim, 
proposed to be put in by the claimant of the 
■cargo, because that relief is not attainable 
through pleading, but is granted only on 
motion, and at the discretion of the court. 
Prize Rules, 30-33. There being no neces- 
sity for, or pertinency in, the clause prayed 
by the claimant to be inserted in Lis claim, 
but it being needful that he should int^pose 
in the suit, and contest the demand of the 
libellants, and no unreasonable delay being 
shown in his so doing, it is ordered by the 
com-t that the claimant of the cargo captured 
1)6 allowed to file forthwith his claim thereto 
in the suit, omitting therefrom, as inappro- 
priate, the third clause of the same, objected 
to by the district attorney. 

[See Gases Nos. 7,541-7,543.] 



Case 2Sro, 7,541. " 

The JOSEPH H. TOONE. 

[Blatchf. Pr. Gas. 223.] i 

District Court, S. D. New York. Oct., 18G2.2 

Prize — Vioi.ation op Blockade — Absence op 
LoG-BooK IX Time of Wak — Simdlated Pa- 
pers— Evidence IN Prize Cases — Being Off 
Regular Course as Proop op Pbaud— Wrongs 
Committed bt Captors. 

1. Cargo condemned for an attempt by the 
vessel to violate the blockade, and the vessel not 
being taken on process in the suit. 

2. Effect of the absence of a log-book, unac- 
counted for, in time of war. 

3. Simulated papers as to the destination 
of the vessel. 

4. The general rule of evidence in prize cases 
is that, in the first instance,' only the- ship's 
papers and the preparatory examinations can be 
adduced; but in seizures for breach of blockade 
the captors are permitted to put in affidavits 
contradicting the preparatory testimony as to 
the nearness of the captured vessel to the block- 
aded port, and the acts denoting an intent to 
evade the blockade. 



1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirmed in Case No. 7,543.] 
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5. Redress for wrongs committed by the cap- 
tors, or for want of diligence in proceeding to 
the trial of the case, cannot be had by wav of 
defence in the prize suit It must be sought for 
by proper pleadings and further proof. 

6. One of the chief evidences of fraud is a 
vessel's being out of the regular course leading 
to the port of destination shown on her papers. 

In admiralty. 

BJiTTS, District Judge. Although the is- 
sue in this suit was taken under formalities 
manifesting preparations for a formidable 
contest on the trial, the case was finally 
heard on the attendance of counsel for the 
libellants only, with the privilege allowed by 
the court to the counsel for the claimant of 
the vessel and the several claimants of the 
cargo to file briefs in their behalf on the next 
day. The first libel was filed November 19, 
1861. After a short delay, permitted by the 
court, the answers and claims of the owner 
of the vessel, for himself as to the vessel, 
and in the capacity of agent for several par- 
ties, Spanish subjects, residents within the 
Spanish dominions, for the whole cargo, and 
the further sole answer in full of one of those 
claimants pereonally for a portion of the car- 
go, were filed on the 31st of December there- 
after. The libellants obtained an order of 
court authorizing the libel to be amended, 
April 26, 1892; and on the same day filed an 
amended libel in the suit against the vessel 
and cargo. But the warrant thereon was is- 
sued against the cargo alone, and no an-est 
of the vessel in the suit has been returned by 
the mai-shal to the court No further answer 
was interposed by the claimants; but since 
the hearing, by permission of the court as 
above noted, a brief or note of objections 
was filed to the action on the merits, by way 
of argument The vessel and cargo were 
seized as prize, October 1, 1861, in the Gulf 
of Mexico, between Timbalier Island and the 
southwest pass of the Mississippi river, and 
south of Barataria Bay, by the United States 
war steamer South Carolina. The vessel was, 
it seems, on capture, detained for the use and 
service of the government, but, she not being 
included in the process or its return, no de- 
cree can be rendered against her in this ac- 
tion. The cargo was transshipped and senj: 
in another vessel to this port for adjudica- 
tion. The alleged owner of the vessel, her 
master, two seamen, and a passenger, all talc- 
en on board, were also sent here, and were 
examined in preparatorio. The papers found 
on board of the vessel are voluminous, but 
most of them will be passed by without de- 
tailed notice, as they have no special bearing 
upon the judgment now rendered, and most 
of them relate to transactions and voyages 
anterior to the war, or the establishment of a 
blockade of the Southern ports in question. 
The papers exhibit no other title in Aymar, 
the claimant to the vessel, than her provi- 
sional register in his name, in the British 
consulate, dated the 25th of September, 1861, 
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and the execution by him on the same day, 
at the same place, and before the same offi- 
cer, of a power of attorney to Pennington, 
the master of the vessel, as his agent, to man- 
age and sell the vessel for him, and in his 
name, Aymar testifies, in his examination 
in preparatorio, that he bought the vessel 
from Pennington, the master, in September, 
18G1, who gave hun a bill of sale of her, as 
attorney of Thomas Flood, a British subject; 
but no bill of sale is produced in evidence, 
nor any proof of the payment of the consid- 
eration price therefor; and the circumstances 
indicate that the act of passing the title to 
Aymar, and his power to dispose of it over, 
were simultaneous, and in furtherance of a 
common purpose, whether that be a lawful 
•or illicit one in relation to this country. The 
vessel was" of "American build, and at what 
time she assumed a British chax-acter is not 
shown, otherwise than as above stated. Ay- 
mar swears that he is a British subject by 
birth, and that he is xmmarried, and has re- 
sided and been in business in New Orleans 
for eight years. The conti-ary not being al- | 
leged, it will be presiuned that his residence 
^nd business relations in New Orleans direct- 
ly preceded his obtaining title to the vessel 
and appointing the master. He says that he 
had known the vessel for six months, and had 
tnown about her for at least eighteen months 
previously. Though not directly declared in 
the testimony, the inference is strong that 
Aymar accompanied the vessel on her voyage 
out to Havana, for he says that she cleared 
at New Orleans to sail from Berwick City, in 
Louisiana, which place she left August 25th 
■or 27th for Havana, in Cuba; and Mongall, 
the steward, says that he first saw Aymar, 
who came on board the vessel, at Berwick 
Bay, whence she sailed on her voyage to Ha- 
vana. The master testifies that she left 
Berwick for Havana on the 27th of August, 
and that on the voyage prior to the last one 
she went from Havana to Berwick Bay. 
"The owner and the master, both of them, 
knew of the war between the Confederate 
States and the United States, and that the 
Louisiana ports were under blockade, before 
and at the time this and the last voyage were 
undertaken. The voyage from Havana com- 
menced on the 27th of September. The cap- 
ture was made October 1st, in the evening, 
^t a point supposed to be 35 or 40 miles off 
the Louisiana coast, and, upon some of the 
representations of the locality, between the 
. island of Timbalier and the mainland off and 
south of Bamtaria Bay. No log was found 
on the vessel at her capture, and no accoimt 
is given, in the proofs, respecting its suppres- 
sion or existence. As geographical facts, the 
place of the vessel's departure and the place 
•of her declared destination were on about the 
same parallel of latitude, Havana being about 
23° north latitude, and Tampico, named in 
the manifest and shipping articles as the port 
■of destination, differing but a few minutes 
from the latitude; whilst the place of cap- 



(Case No. 7,541) JOSEPH 

ture was in the vicinity of the outlet of the 
Mississippi river, and on a line nearly equi- 
distant from Havana and Tampico. As giv- 
en on ordinaiy maps and charts, Havana, the 
stai-ting point, Is in latitude 23° 9' north, and 
longitude 82° west, and Tampico is in lati- 
tude 22° 40' north, and longitude 92%° west, 
so that a direct line from the former to the 
latter would tend with a slight angle south of 
west; but the coui-se fi'om Havana, in lati- 
tude 23° 9' north, to bring the vessel to Tim- 
balier Island or Baratai'ia Bay, in latitude 
28° north, and longitude 90° west, must nec- 
essarily be largely north of west, and be, in 
length, a distance almost as great as the dis- 
tance, on a direct course, between Havana 
and Tampico. The master, in his testimony, 
says that his course from Havana to the 
place of capture was northwest The state- 
ment o'" the relative distances and bearings 
might be noted with more exactness from ac- 
curate sea charts, if at hand, but these esti- 
mates are sufficiently precise to suggest the 
just influence of those facts npon the ques- 
tions to be considered by the court The 
manifest and bills of lading found with the 
vessel on her capture showed her to be laden 
with vai-ious military stores and equipments, 
arms and ammunition, contraband of war, to- 
gether with a general cargo of merchandise. 

The defence to the suit is that the vessel 
and cargo were neutral property, cleared and 
intended for a neutral port, and on their di- 
rect passage to that port and were in no way 
designed for a blockaded port, or one in pos- 
session of enemies of the United States. The 
United States do not controvert the allega- 
tion that the cargo was neutral. They ques- 
tion the integrity of the transfer of the ves- 
sel to the claimant" Aymar, at Havana, and 
deny that the cargo was honestly obtained 
for a neutral voyage by the claimants, or 
was Intended to be sent to a neutral port 
but, on the contrary, assert that it was des- 
tined for a blockaded port, and Tvas to tfe 
delivered to the enemies of the United States. 
The answer and claim was, in the first place, 
interposed for Aymar, in his own right, to 
the vessel, through his proctor, and for the 
cargo, in behalf of various of its shippers. 
A subsequent answer was, by leave of the 
court, flled in behalf of other consignees of 
the cargo, on the 28th of April, 1862. Ap- 
pended to these papers were long protests 
and allegations, ■ setting forth irregular and 
oppressive conduct of the captors, exercised 
by them in making the capture, both in re- 
lation to the vessel and the captured crew. 
These latter matters will not be regarded on 
the present issues. The views of the court 
in respect to that method of defense, and 
its effect under this state of pleading, have 
been sufficiently indicated in previous de- 
cisions. 

The main points upon which the prosecu- 
tion is resisted are (1) that the preparatory 
proofs and the ship's papers produced on the 
hearing demonstiate that the property seized 
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was aJl of it held by neutral OTviiers, and 
was on ti-ansportation when seized, from one 
neutral port and cotmtry to another, and that 
no pm-pose or attempt was made, on the part 
of the claimants, to violate the bloctade laid 
hy the United States on any port of the 
seceded states; and (2) that no imputation of 
illegalitj' attaches, by the laws of war, to any 
portion of the voyage, or to the acts or pur- 
poses of the claimants in concocting or con- 
ducting it. The counter positions by the li- 
bellants are, that the proceedings in employ- 
ing tlie vessel and the ship's company, and in 
documenting and conducting her, are replete 
with indications and presumptions that the 
enterprize was an illicit one, set on foot and 
pursued with a manifest design to violate the 
blockade of the coast of Louisiana, and to 
convey to the enemy supplies essential to his 
necessities, and also to transport there a lai-ge 
quantity of the articles conti-aband of war, 
consisting of munitions and arms. The wit- 
nesses taken on board of the vessel, who are 
cognizant of any important facts relative to 
the issue, are Aymar, claiming to be her own- 
er; Pennington, her master; Lewis, a pas- 
senger; and two of the hands, one of them 
being the steward, and the other a seaman— 
probably the mate. The last two furnished 
no proof respecting the fitting out or conduct 
of the voyage, except that they knew when 
the vessel left Berwick Bay for Havana that 
the ports of Louisiana were under blockade; 
and that Brown, the seaman, says that the 
vessel had before her capture been heading 
northward till about 4 p. m. on that day, and 
then changed her course to south-southwest, 
because it was thought they sighted the South 
Point light-house. Brown says that he saw 
the capturing steamer about o o'clock p. m. 
Both of these witnesses assert that they ship- 
ped for Tampico, and believed that the ves- 
sel was destined to that port Pennington, 
the master of the vessel, in answer to the 
thirty-sixth interrogatory, evidently attempts 
to cover the language of the interrogatory by 
a strict verbal reply to its queries. He says 
that the light of the South Carolina ahead 
Avas discei-ned at 4 p. m., and was taken to 
be a light-house; and that, on seeing the 
vessel, he altered his course from northwest 
to south-southwest, for Tampico, which course 
was away from the light; that, when he 
bore away, he was brought nearly before 
the wind; and that, when captured his ves- 
sel was six degrees to the northward of her 
regular course from Havana to Tampico, and 
between 400 and 500 miles, he should think, 
from Tampico. Aymar, the owner, says, in 
answer to the same interrogatory, that he 
does not know the course the vessel was 
steering, nor how much she was off hei* true 
course, when she was captured, nor what 
altei-ations were made in her course; and 
that he heard the captain say his nautical in- 
sti'uments were out of order, and he was 
anxious to get on to soundings to ascertain 
his whereabouts. Lewis, the passengei", an- 



swers to the same interrogatory, that he un- 
derstood that the vessel was, when captured, 
steei-ing for Tampico, and that he does not 
know that her com-se was altered on the ap- 
pearance of the capturing vessel, or to any 
other course than to Tampico. He says that 
the wind the whole time from Havana was 
ahead, and the weather stormy and boisterous, 
and such as to prevent the master from tak- 
ing frequent obsei"vations, and that he seemed 
very much at a loss as to his com'se, owing to 
some irregularity of the chronometer. The 
master answers to the same interrogatory, 
that when he so changed his course (on com- 
ing in sight of the South Carolina) he "then 
thought his chronometer was right;" and he 
says that, "owing to the wind and weather, 
the vessel was obliged to be where she was" 
taken. To the nineteenth iiiteri-ogatory, he 
says that he had no observation for 36 hours, 
and that his chronometer was between twc 
and three minutes out of the way. It is open 
to lemark that the witness Lewis, a citizen of 
New Orleans, appeared to have been suspi- 
ciously connected with the voyage. He ship- 
ped under a fictitious name, was a late officer 
of the United States, and had in his charge 
1,200 blankets, obviously, from his account, 
provided for military stores, of which he rep- 
resents himself to be a mere carrier, without 
any interest in the commodity, and appar- 
ently without any acquaintance or connexion 
with the owner. 

Upon this exhibition of facts, the assertion, 
in the evidence of the owner and master, that 
the vessel was supposed by them to have been 
pursuing her du-ect voyage to Tampico the 
whole "distance she ran until she was inter- 
cepted by the capturing vessel, is most incon- 
clusive and suspicious. She left Havana Sep- 
tember 27th, with a course northwest, and 
maintained the same for four days, when she 
was arrested. No witness intimates that the 
course adopted was a proper one to run from 
Havana to Tampico. The alleged iiTcgular- 
ity of the chronometer may have left the mas- 
ter uncertain as to the distance the vessel had 
run, and as to how near he was to the sound- 
ings on the coast for which he was seeking; 
but it is not shown to have in any way af- 
fected or interfered with the due working of 
his compass, or with his probable knowledge 
whether a four-days' northwest course would 
lead to Tampico, or would terminate on the 
coast of the United States about opposite, in 
that direction, to the island of Cuba. Mani- 
festly, as the voyage directlj preceding this 
one, coming from Berwick Bay, was in about 
a southeast direction, the return one on a 
northwest line would be likely to end about 
where the former one commenced. The tes- 
timony of the passenger, Lewis, does not sup- 
port the allegations of the master, that the 
weather prevented his obtaining an observa- 
tion for 36 hours. He only says that the 
weather was so boisterous and adverse as to 
prevent frequent observations on the transit, 
which necessarily implies that some observa- 
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tions were actually taken. Where those were 
maae, and at what time, and what was the 
resuli is not disclosed in the evidence of the 
master, or of any other witness. Besides, as 
the weather Tiad become moderate and the 
wind mild at the time the capturing vessel 
came in view, it is not made to appear but 
that the weather was of a lilie character all 
the period of the run, except (according to the 
estimate of the master) a term of 36 hours; 
leaving it to be presumed that during nearly 
two-thirds of the period of the passage of the 
vessel ample time and opportunity were af- 
forded her to be navigated without wander- 
ing, for the whole distance she sailed, in a di- 
rection entirely away from the point to which 
she is alleged to have been destined, and al- 
most literally back in the track pursued on 
her outward voyage. The absence of a log- 
book, unaccounted for, is matter of distrust, 
in time of war, as to the integrity of purpose 
in the outfit and operation of a trading vessel 
captured under equivocal and disparaging cir- 
cumstances; as it is a document so usual and 
important, as evidence of the transactions of 
^ ship navigating abroad, and one which so 
universally accompanies trading vessels em- 
ployed in foreign commerce. Dana, Seaman's 
Friend, 145, 198. Its absence gives room for 
presumption that material matters have been 
fraudulently suppressed, and particularly 
where -an object may exist for keeping it out 
of view. Entries of the casualties occm-ring 
on the voyage, of the courses and distances 
pursued, and of other incidents attending the 
navigation, are items appropriate to the log, 
and are always appealed to, and forcibly so, 
in support or refutation of testimony given by 
the crew in regard to navigation on board, and 
may become especially pertinent in prize cases 
in reference to voyages in face of blockaded 
ports. Under these considerations of the 
proofs given respecting the real destination of 
the vessel from Havana, there arise cogent 
suspicions that Tampico was not at the incep- 
tion' of the voyage intended to be its termina- 
tion, and that the bills of lading, manifests, 
and shipping articles were simulated and 
falsified in that particular. It is to be ob- 
served, moreover, that the bills of lading 
are drawn to order or assigns, or are indorsed 
in blank, and would thus be as available at 
New Orleans as at Tampico, and no letters 
of instructions to any consignees are found 
among the ship's papers. The owner of the 
vessel is with the vessel, accompanying the 
voyage and cargo, on no avowed business; 
and the whole afEair wears, on the proofs, 
the aspect of being tmder his sole charge and 
for his interests. Brown, the mate, speaks 
of no defect in the chronometer, or lack of 
observations on the voyage. He denies that 
the vessel changed her course because of 
the appearance of the capturhig vessel, and 
alleges that the steamer was first seen an 
hour after the change of course. In this his 
testimony conflicts with that of the master, 
and the other witnesses make no express state- 
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ments on the point All of these witnesses 
seem to concur in the representation that the 
vessel was captured out at sea, some 35 or 
40 miles from the coast. It was mild weather 
and nighttime, and under such circumstances, 
a ship of war would be apt to lie close in shore 
while enforcing a blockade, particularly on 
a low coast, with numerous inlets and out- 
lets of the character of that approached by 
this vessel, in order to have a readier in- 
spection of and control over them. 

The general rule of evidence in prize suits 
in that, in the first instance, only the ship's 
papers and the preparatory examinations can 
be adduced, and the case must ordinarily be 
put to hearing on these proofs. -The Vigi- 
lantia, 1 O. Kob. Adm. 1. But this rule is 
not inflexible, and, particularly, in seizures 
for breach of blockade, the captors are per- 
mitted to put in affidavits contradicting the 
preparatory testimony as to the nearness of 
the captured vessel to the blockaded port, 
and the acts denoting an intent to evade the 
blockade. The Charlotte Christine, 6 O. Kob. 
Adm. 101. The deposition of the prize mas- 
ter in this case (a master's mate in the Unit- 
ed States navy) states tliat he was present 
at the capture of the schooner, and that when 
first seen she was heading in shore, about 
half way between Imibalier Bay and the 
southwest pass, being about 9 miles distant 
when first discovered. But without regard- 
ing this deposition as of any necessity in 
the cause, other than as importing that ther 
conjectural estimate of the men on board of 
the prize, that she was 35 or 40 miles out at 
sea from the coast when seized, cannot be 
confided in as affording a reliable asser- 
tion that she was not heading towards the 
coast in such vicinity as to imply a purpose 
to make a landing there; and laying out of 
view this deposition entirely, I am convinced^ 
from the preparatory testimony itself, that 
the vessel was on the direct road to a block- 
aded port with intent to enter it, and that 
she changed her course only after discov- 
ering the blockading ship, and did so ta 
avoid that ship. Had she been honestiy 
searching for sormdings, under the expecta- 
tion that she was upon a lawful course, she 
would eagerly have put herself in communi- 
cation with that ship to obtain information of 
the fact, and would not have veered ofE to 
sea before the wind in a direction widely 
divergent from, if not opposite to, the one 
she had been pursuing. The allegations of 
the witnesses examined in preparatorio were 
intentionally deceptive, in stating that she 
was steering towards Tampico when seized, 
because she turned suddenly and broadly off 
the course she had headed and pursued dur- 
ing her whole run, and only took that to- 
wards Tampico on the appearance of the 
steamer in her way immediately before her 
arrest, and, without attempting to speak the 
i steamer, ran from her before the wind until 
! chased and brought to by the guns of the 
i latter. 
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I do not need to lay any stress. In the de- 
-cision of the cause, as a reason for tlie con- 
demnation of the vessel as enemy property, 
-on the fact that she was owned by a dom- 
iciled trader in New Orleans at the time her 
voyage was undertaken thence, and when 
■she sailed from Berwick Bay, in August, 
18G1; or on the fact that she was transfer- 
red also to a domiciled trader, the present 
.claimant, in September afterwards; or on 
the fact that, with the knowledge of both 
vendor and vendee, she evaded the blockades 
of the ports of Louisiana on that voyage, 
and that her present voyage, if not a con- 
tinuance of the same voyage, was the next 
-or subsequent one in time to it; or on the 
•consideration that the alleged transfer of the 
title to the vessel is not proved by the bill of 
sale thereof, and is not shown to have been 
on an actual payment therefor of any money 
consideration; or on the consideration that 
the alleged purchase, if valid in law as a 
transaction in a neutral territory, conferred 
no title to the claimant as against the United 
States; for I think that the evidence adequate- 
ly proves that the prize vessel was despatch- 
ed from Havana with the purpose of evad- 
ing the blockade in the Gulf of Mexico, and 
jot conveying and landing within an enemy 
port articles contraband of war, destined for 
the use of the enemies of the United States, 
then being in a state of war against this 
country, and that such purpose was attempt- 
ed to be carried out during her whole voy- 
age. 

Several grounds of defence are taken by 
the claimants to the suit One of them is 
that these proceedings on the capture are 
ixTegular and erroneous, because the vessel 
was, after seizure, appropriated to the use 
of the government, and has since also, with- 
out trial and condemnation, been totally de- 
stroyed, and lost to the claimant. This ob- 
jection is not Before the court by any 
form of legal issue, but is presented by way 
of argument The allegation cannot in that 
way become the subject of adjudication and 
judicial remedy. If the public prosecutor 
has been guilty of remissness in not pursu- 
ing the condemnation of the vessel with due 
diligence, that delinquency may probably be 
<;orrected by libel and monition sued out on 
the part of the claimants; and redress for 
other collateral injuries, supposed to have 
been wrongfully committed by the captors, 
should be sought for by proper pleadings 
and further proofs. Prima facie, it will be 
assumed by the court on this trial that rea- 
sonable cause existed in the case for the 
<;ommanding oflBcer to take the captured 
yessel directly into the public service, with- 
out awaiting the usual course of a prosecu- 
tion at law, and that the act is justifiable in 
law. Jecker v. Montgomery, 13 How. [54 
U. S.] 498; Same Case, 18 How. [59 U. S.] 
110. By "the port of destination," in mari- 
time law, is meant the real one the vessel 
is going to, not merely the one entered on 



the ship's papers. Mos. Contr. War, 29. 
One of the chief evidences of fraud is a ves- 
sel's being out of the regular course on 
which she ought to be going,— her being 
found off the road to her destined port, as 
shown by her papers. Id. 98. An illusive 
destination is one of the most heinous falsi- 
fications of a ship's papers in time of war, 
and in such case the ship carrying contra- 
band of war, and all the rest of the cargo, 
as being in common infected with fraud, are 
embraced in a common condemnation and 
forfeiture, when not otherwise protected by 
treaty stipulations. 1 Kent, Comm. 143, 
notes a, b. 

I think the deduction from the evidence in 
the case is irrefragable that this vessel and 
all her cargo, composed in part of contra- 
band of war, were intentionally on the road 
to an enemy port, and off the course to the 
port of destination named in the vessel's pa- 
pers, and were attempting to enter an ene- 
my port and violate the blockade thereof, 
and that both the vessel and her entire cargo 
are subject to forfeiture therefor. I am of 
opinion that just grounds exist, upon the 
proofs, for the condemnation of all the 
property captured and libelled in this case; 
but the proceedings in court against the ves- 
sel not having been regularly perfected, the 
decree of condemnation will be entered 
against the cargo alone. 

This decree was affirmed, on appeal, bv the cir- 
cuit court Jtily 17, 1863 [Case No. 7,543]. 

[See Cases Nos. 7,540 and 7,542.] 

Case No. 7,54S. 

The JOSEPH H. T00Nli3. 

[Blatchf, Pr. Cas. 258.] i 

District Court, S. D. New York. Nov., 1862. 

COITDEMNATION — MoJflTIOS — SeUVICE ON PEOCTOn 

— Decree bt Default. 
In this case the court has condemned the car- 
go, hut had withheld condemnation of a vessel, 
on the ground that no monition had been re- 
turned against her. Afterwards, the court, on 
the application of the libellants, made an or- 
der, under the 44th admiralty rule of the su- 
preme court, no notice by, monition having been 
given to the owner of tiie vessel, and she not 
being in port, that the monition be served on 
the proctor for the owner. It having been so 
served, the proctor appeared in court and made, 
under oath, an exception in writing on behalf 
of the owner against the requirements of the 
monition, the district attorney at the same time 
moving for a decree of condemnation against the 
vessel for want of an answer to the libel. Ecld, 
that the proceedings were regular, and that the 
vessel must be condemned. 

In admiralty. 

BETTS, District Judge. The proceedings 
on the institution of this suit and the con- 
structions of the pleadings, were noticed in 
the decision of the court in October term 
past. [Case No. 7,541.] On the 10th day of 
November instant the district attorney applied 

1 [Reported by Samuel Blatchford, Esq.] 
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for and obtained an order from the court for 
a monition to attach tlie vessel by deliver- 
ing a copy of said monition to Charles Ed- 
Tvards, Esq., proctor for the claimants hi the 
suit, in pursuance of the supreme court rule 
4i, in admiralty. The monition was returned 
in court by the marshal on its retm-n day, 
"Served by delivery that day to the said 
proctor." Thei-eupon the distiict attorney 
moved a decree of condemnation against the 
vessel, for default of an answer to the libel 
in that respect. On the 18th Instant Mr- 
Edwards appeared in court, and made, under 
oath, "an exception, objection and protest in 
writing on behalf of Aymar, the owner of 
the vessel, and as his advocate and proctor, 
against the requhrements of such monition," 
setting forth in the instrument, in detail, the 
facts and grounds upon which it was founded, 
and praying and claiming that it be filed in 
the above suit. The court cannot understand 
this paper as a defence to the motion made 
by the district attorney, as it is specifically 
exceptive, and in bar to the competency of 
the court to act on the siibject-matter of the 
additional process and monition. The ap- 
pearance is not sub modo to the deficiency and 
irregularity of the proceedings against the 
vessel, and t&e inadequacy of evidence to 
convict her. That would be a defence in 
chief on the merits— the result and conse- 
quences which the protest seeks to prevent 
or render nugatory. The court, in its sen- 
tence against the cargo, expressly forbore to 
act on the allegations in the libel against the 
vessel, on the ground that no m'onition had 
been returned against her. If it had been 
understood that the owner had appeared by a 
proctor in defence of the vessel, such ap- 
pearance would undoubtedly have cured the 
want of a monition or due notice to the ves- 
sel, and would have stood as such notice to 
the owner. Penhallow v, Doane [Case No. 
10,925]; Hills V. Koss, 3 Dall. [3 U. S.] 331. 
The 44th admiralty rule of the supreme court 
meets the case where no notice by monition 
•has been given to the owner of property pro- 
ceeded against as prize, and not in port, and 
authorizes the service of the monition on the 
owner personally, or his agent or proctor re- 
siding in the district. The latter course has 
been pursued in the present instance. If the 
appearance of the proctor for the owner of 
the vessel was not absolute at first, so as to 
render the proceedings against her perfect 
without direct notice to him, then the serv- 
ice of the monition personally on him on the 
day of its return is adequate notice to bind his 
principal as to all subsequent steps regularly 
taken by the libellants in the cause. They 
are, accordingly, entitled to a decree of con- 
demnation of the vessel by default, according 
to their prayer. A decree wiU be entered 
against the vessel, confirming her appropria- 
tion ,to the use of the government on the ap- 
praisal of value made of her at the time of her 
seizure. 
[See Cases Nos. 7,540, 7,541, and 7,543.] 
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Case M^o. 7,543. 

The JOSEPH H. TOONB. 

[Blatchf. Pr. Cas. 641.] i 

Circuit Court, S. D. New York. July 17, 1863.2" 

Violation op Blockade — Evidence of. 

[The fact that a vessel loaded with ammuni' 
tion was several hundred miles out of the proper 
course to her alleged destination, and heading 
towards a pass which was the customary en- 
trance to a port, at that time in a state of 
blockade, is sufficient evidence to warrant her' 
condemnation.] 

[Appeal from the district court of the United 
States for the Southern district of New 
York.] 

In admiralty. 

NELSON, Circuit Justice. This vessel was 
captm-ed on the first of Octobei*, 1861, by the 
war steamer South Carolina, in the Gulf of 
Mexico, ofe Timbalier Island and Barataria 
Bay, on the coast of Louisiana. She was of 
the burden of 145 tons, and was laden with 
arms, ammunition, coffee, &c., and on a voy- 
age from Havana to Tampico, Mexico. The- 
vessel belongs to Aymar, a British subject,- 
dohag business at New Orleans, where he has- 
resided for the past eight years. He was on 
board at the time of the capture. The cai-go- 
belongs to Spanish subjects, and was shipped 
on board at Havana, ostensibly destined for 
Tampico. 

The only question in the case is, whether or 
not the vessel was, at the time of her cap- 
tm-e, attempting to enter the port of New 
Orleans, which was in a state of blockade. 
The owner, who was on board, and the mas- 
ter, knew of the blockade. The vessel, at 
the time she discovered the war steamer, was- 
heading northwest, and immediately tacked 
to the southwest, and was chased some four 
hours before she was overtaken and captured. 
She was some six degrees, or over five hun- 
dred miles, north,' out of her proper com-se 
for Tampico, and heading towards a pass 
that would lead to the Mississippi river and 
New Orleans. Tampico is some eight or 
nine hundred miles south of west from Ha- 
vana. The attempted explanation of this de- 
parture from the usual course to Tampico, 
namely, headwinds, and a defective barome- 
ter, is not satisfactory. Indeed it is admitted 
that the wind, at the time of the captm-e, 
was from the northeast. No one can look on 
the map without "being struck with the in- 
sufiiciency of the excuse for the position of 
the vessel in her extreme northern latitude, 
compai'ed with her port of destination, and in 
the vicinity of one of the customary passes 
to New Orleans. I say nothing about the- 
cargo on board. She had a right to carry it 
to Tampico. The diflSculty in the case is,^ 
that the course of the vessel, from the com- 
mencement of the voyage until she was dis- 
covered by the South Carolina, was utterly 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirming Case No. 7,541.] 
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inconsistent witli an honest destination to 
that place, and was consistent with an intent 
to run the blockade of the port of New Or- 
leans. I think that the intent is apparent, 
and that the vessel was in the act of car- 
rying it into effect. Decree below affii-med. 

[See Cases Nos. 7,540-7,542.] 



Case 'No. 7,544. 

The JOSEPHINE. 

Seamen — Maltkeatmext sr Mastee — Justifica- 
tion. 

Captain Lendholm, of the ship Josephine, 
was charged with maltreatinj? his crew of Das- 
cars. THE COURT held that, although the 
captain was apparently honest in the belief 
that the men had conspired to poison him, yet 
he had- no right to flog them. 

Decided hy SPRAGUE, District Judge. 

[Cited in 2 Pars. Shipp. & Adm. 90, to the 
point as stated above. Nowhere reported; 
opinion not now accessible.] 



Case ISTo. 7,545. 

The JOSEPHINE. 

[Abb. Adm. 481.] i 

District Court, S. D. New York. Feb., 1849. 

Appeal — Motion to Dismiss — Where Made. 

1. A motion to dismiss an appeal taken from 
a decree in the district court to the circuit court, 
must be made in the circuit court. 

2. The authority of the district court, in cases 
pending on appeal, extends only to the protection 
of parties against unreasonable delay. 

This was a libel in rem, by Joseph Smith 
and others, against the brig Josephine. The 
final decree in the cause, which was in favor 
of the claimants, was rendered March 8, 
1847. An appeal from this decree was tak- 
en in due time by the libellants. The claim- 
ants now moved that they be discharged 
from their stipulations given on the appeal, 
and that the appeal be dismissed. In sup- 
port of this motion they produced the cer- 
tificate of the clerk of the circuit court, that 
the notice of appeal and afi&davit of service, 
with the papers required to be returned with 
the appeal, had not been filed in the circuit 
court, as late as February 3, 1849. 

Mr. Bliss, for the motion. 
E. O. Benfdict, opposed, 

BETTS, District Judge. The application 
for relief in this matter must be addressed 
to the circuit court; as the question relates 
to the regularity and sufficiency of the pro- 
ceedings to vest that court with cognizance 
of the cause. That court, and not the district 
court, must determine whether the rules of 
the circuit court have ^been complied with, 
and whether the cause is to remain with that 
tribunal or to be dismissed from it. The au- 
thority of the district court in appealable 

3^ [Reported by Abbott Brothers.] 



cases extends only to the protection of suitors 
against unreasonable delays therein. Ten 
days after notice of the decree is allowed to 
the falling party to appeal. Dist Ct. Rules, 
152. If he omits to enter an appeal within 
that time, the successful party may proceed 
and execute the decree rendered in his favor. 
Id. 153. So, if after regularly entering the 
notice of appeal, the appellant neglects for 
thirty days to have the proceedings tran- 
scribed in order to be transmitted to the cir- 
cuit court, the decree may be executed in the 
court below. Jd. 155. It Is not chai-ged that 
either of these steps have not been regularly 
taken; and it is only on the failure to take 
them that relief can be sought in this court. 
The relief given by this court in the cases 
indicated does not act upon the appeal itself. 
"With that this court has no concern. The re- 
lief extends no further than to allow the pre- 
vailing party to proceed upon his decree in 
this court as if no movements for an appeal 
had been signified to the court. The present 
motion, therefore, cannot be granted in this 
form. Order accordingly. 

[See Case No. 7,546.] 



Case No. 7,546. 

The JOSEPHINE. 

[2*Blatchf. 322.] i 

Circuit Court, S. D. New York. Oct., 1851. 

Salvage— Services Rendered by Crew of 
Vessel of "War. 

1. Where the officers and crew of a vessel of 
war belonging to the United States government 
rendered, under the direction of her commander, 
and in obedience to the general instructions of 
the government to all its vessels to render re- 
lief freely and promptly to American vessels 
in distress, services in towing into an American 
port an American merchant-vessel found aban- 
doned at sea five hundred miles distant, but the 
delay thus caused was one of only two days, 
and no extraordinary service was rendered, and 
no unusual hardship or peril was encountered: 
Held, that the officers and crew were not enti- 
tled to salvage. 

2. "Whether the officers and crews of the na- 
val vessels of the United States are in any case 
entitled to salvage for services rendered to 
American merchant-vessels in distress, notwith- 
standing such instructions, quere. 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

Joseph Smith, on behalf of himself and 
others, the crew of the United States sloop- 
of-war Plymouth, filed a libel for salvage in 
the district court against the American brig 
Josephine. The libel charged that the Plym- 
outh, on her passage from Rio Janeiro to 
Boston, on the 30th of September, 1846, fell 
in with the wreck of the Josephine on the 
high seas, some five hundred miles from the 
port of New York, drifting about at the 
merey of the waves, entirely abandoned by 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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lier crew, derelict and partly plundered; tliat 
ii boat was lowered from the Plymouth and 
A boat's crew sent to take possession of the 
wreck; that, after considerable exertion, a 
liawser was made fast to her, and the course 
■of the Plymouth was altered to New York, 
±0 which place she towed the brig and her 
cargo in safety, being engaged in such tow- 
ing for four days; that, but for the assist- 
ance so rendered to the brig and her cargo, 
the same would have been entirely lost; that 
the libellants were on board the Plymouth 
nt the time and assisted in saving the brig 
und her cargo; and that the captain, oflScers 
and crew of the Plymouth, for the service 
thus performed and the risk run, were justly 
entitled to reasonable salvage. The answer, 
nfter admitting substantially the facts set 
forth in the libel, set forth that the Plym- 
outh, in rendering assistance to the brig, 
was acting under instructions from the gov- 
ernment of the United States to render re- 
lief freely and promptly to American vessels 
in distress; that, in the opinion of the gov- 
ernment, it best comported with the interest 
of the navy and the policy of the govern- 
ment, that no compensation should be asked 
or received for such services; that, in ren- 
dering assistance to the brig, the oflacers and 
crew of the Plymouth were in the discharge 
of their legal duty only, for which they were 
Xjaid by the government, and that such serv- 
ices were not within either the reason or the 
policy of the ordinary maritime law in re- 
gard to salvage. The district comrt dis- 
missed the libel, but without costs, on the 
ground that there was probable cause for 
filing it. The libellants appealed to this 
court. 

Erastus G. Benedict, for libellants. 

I. Salvage is the compensation due to per- 
sons by whose voluntary assistance a ship 
or its lading has been saved to the owner 
from impending peril or recovered after ac- 
tual loss. Abb. Shipp. 554; Hand v. The El- 
vira [Case No. 6,015]. The right to salvage 
depends solely upon the consideration that 
property has been saved to the owner from 
maritime peril by the salvor. His intrepid- 
ity, humanity, relief to distress or preserva- 
tion of life do not affect his right to com- 
pensation; they only afiCeet its amount The 
Emblem [Id. 4,434]; The India, 1 W. Rob. 
Adm. 406, 408. II. Salvage does not depend 
upon the character of the parties rendering 
the service, nor upon the character of the 
assistance rendered, nor upon the kind of 
peril or cause of loss, nor upon the national 
character or ownership of the property saved 
or of the owners. 1. There is no limitation 
to the kind of persons who may be entitled 
to this compensation, (a) Persons in the 
employ of the nation. Officers and seamen 
of vessels of war. The H, M. S. Thetis, 3 
Hagg. Adm. 14; The Porcher, 2 Hagg. Adm. 
270, note; The Gage, 6 0. Rob. Adm. 273; 
The Lord Nelson, Edw. Adm. 79; The Pen- 



samento Feliz, Id. 115; The Mary Ann, 1 
Hagg. Adm. 158; Pritch. Adm. Dig. 385; 
The Lustre, 3 Hagg. Adm. 154; The Ewell 
Groye, Id. 209; The Helene, Id. 430, note; 
The Wilsons, 1 W. Rob. Adm. 172; The Io- 
dine, Pritch. Adm. Dig. 385, note; U. S. v. 
The Amistad, 15 Pet. [40 U. S.] 518. The 
royal coast-guard and revenue-officers. The 
Helene, 3 Hagg. Adm. 430, note; Le Tigre 
[Case No. 8,281]; Pritch. Adm. Dig. 393, § 
323, and note, (b) Semi-official persons. Pi- 
lots. The Balsemao, 2 Hagg. Adm. 270, note; 
The Nicolaas Witzen, 3 Hagg. Adm. 3G9; Ho- 
bart V. Drogan, 10 Pet. [35 U. S.] 108. Lloyd's 
agent. The Traveller, 3 Hagg. Adm. 370. 
(e) Persons having some relation to the sub- 
ject saved. Passengers. Pritch. Adm. Dig. 
360, § 38; Newman v. "Walters, 3 Bos. & P. 
612; Abb. Shipp. 560. The crew, in extraor- 
dinary circumstances. The Neptune, 1 Hagg. 
Adm. 227, 237; Pritch. Adm. Dig. 385, note 
55. Consorts. The Waterloo, 2 Dod. 433, 443; 
The Ganges, Pritch. Adm. Dig. 389, note 62. 
(d) Persons of no independent right. Women. 
The Jane and Matilda, 1 Hagg. Adm. 187, 
104. Apprentices. Bell V. The Ann [Case 
No. 1,245]; Mason v. The Blaireau, 2 Granch 
[6 U. S.] 240, 270; The Two Friends, 8 Jur. 
1011; The Columbine, 2 W. Rob. Adm. 186; 
Pritch. Adm. Dig. "Salvage" (GivU) §§ 308, 
314, 320, 335, 337. Boys. Id. §§ 327, 330. 
Slaves. Small v. The Messenger [Case No. 
12,961]; Mason v. The Blaireau, 2 Cranch 
[6 XI. S.] 240, 241. Masters, mates, sailors, 
cooks, surgeons, carpenters, passengers and 
landsmen of every national character. 2. 
Neither does salvage depend upon the char- 
acter of the assistance rendered, nor upon 
the kind of peril or the cause of loss. It need 
only be the saving a vessel or cargo in dan- 
ger—supplying stores— loaning an anchor-^ 
going for assistance— towing— helping to nav- 
igate in a storm— piloting into a port— fishing 
up from the bottom— quelling a mutiny— tak- 
ing from pirates— recapturing from an enemy. 
3. Neither does it require a request. It must 
be voluntary; that is to say, it must not 
spring from any particular duty, or from 
any particular relation to the saved prop- 
erty, or from any specific conti-act. It must 
be a service which the party may lawfully 
decline to render. 4. Nor does it depend 
upon the national character of the property 
saved or of the owners. III. Salvage service 
is highly favored in law in all commercial 
countries, from motives of clear public pol-. 
icy and a regard to the interests of com- 
merce. Mason v. The Bl^reau, 2 Cranch [6 
TJ. S.] 240, 266; The Joseph Harvey, 1 C. 
Rob. Adm. 312, note; The William Beckford, 
3 0. Rob. Adm. 355; Hand v. The Elvira 
[supra]; The Louisa, 1 Dod. 317-319; 
The Emblem [supra]; The Centurion [Case 
No. 2,554]; The Boston [Id. 1,673]. IV. The 
stimulus which public policy and the inter- 
ests of commerce supply is simply the spur 
of private interest. Adams v. The Sophia 
[Id. '653; The Emblem [supra]. V. Compen- 
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sation for salvage service is an absolute legal 
right. VI. This right is personal to the 
salvor, notwithstanding his relation to oth- 
ers. Le Tigre [supra]. VII. It being thus, a 
personal right, a party cannot be deprived of 
it except by law. VIII. The right to salvage 
depends upon the saving of the property; but 
the rate or amount of salvage depends upon 
the amount of the property, the probability 
of loss, the amount of peril to the property, 
the value of the service to the owner of the 
property, and the pei^onal toil, loss of time, 
daring and danger of the salvors. The high- 
est order of merit, in a pecuniary estimate, 
is the safe bringing in of property entirely 
abandoned and lost to the owner— derelict. 
For such a service courts have sometimes 
awarded seven-eighths for salvage, and it is 
usual to give one-half. The present is such 
a case, IX, The only real point is, that the 
salvage was performed by an American ves- 
sel of war, in saving American property. 
There was never, before this, a case decided 
in which the right of a national vessel to 
salvage was denied on that ground. The con- 
trary has been held in numerous British, 
French, American, Mexican and South-Amer- 
ican cases. The Hope, 3 C. Rob, Adm. 215; 
The Edward and Mary, Id. 303; The Helen, 
Id, 224; The John and Jane, 4 0. Hob. Adm. 
216; The Gage, 6 O. Rob. Adm, 273; The 
Lord Nelson, Edw. Adm. 79; The Louisa, 1 
Dod. 317; The Mary Ann, 1 Hagg. Adm. 158; 
The Iodine, Pritch. Adm. Dig. 384, note 54; 
The Charlotte, Id., note 55; The H. M. S. 
Thetis, 3 Hagg. Adm. 14, 42; The Lustre, Id. 
154, 155; The Ewell Grove, Id. 209, 224, 225; 
The Helene, Id. 430, note; The Wilsons, 1 
W. Rob. Adm. 172; The Iris (S. O. Dist. Ct.) 
MS.; Ex parte Kearney, Id.; The Ant, in Mex- 
ico, National Intelligencer, Sept. 29, 1849; 
The Active, "in Montevideo, Id.; U, S. v. The 
Amistad, 15 Pet [40 U. S.] 518; The Eu- 
genie, Evening Mirror, Sept. 26, 1S49; Op. 
Attys. Gen., Supp. N. Y. Tribune, Sept. 24, 
1849, X. The same law and the same prlu- 
eiples, in civil and military salvage, apply to 
the navy of the United States and to that of 
Great Britatn. XI. Neither the navy in the 
aggregate, nor any individual national ves- 
sel, nor any officer or seaman thereof, holds 
any particular relation to any commercial 
vessel, much less to property wrecked and 
deserted on the high seas. XII. The various 
acts of congress in relation to vessels in dis- 
tress make no distinction between American 
and foreign vessels. XIII. The executive 
circular does not apply, in its letter or spirit, 
to salvage cases, nor has it any general or 
permanent operation. The Josephine was 
not a vessel in distress. She was wrecked 
property, abandoned at sea. XIV. There is 
no rule that salvage is to be withheld be- 
cause the services were not extraordinary. 
XV. The objection that salvage is not due to 
the salvors because the commissioned officers 
declined to receive their share, is immaterial, 
if the right to salvage be personal. The Lus- 



tre, 3 Hagg. Adm. 154, XVI. This is a case 
of highly meritorious salvage services. It is 
of that class for which the highest pecuniary 
allowance is made— a case of actual total 
loss — of property deserted and derelict, which 
could not otherwise have been saved. 

William Bliss, for claimants. 

NELSON, Circuit Justice. The proofs show 
that no very extraordinary or hazardous serv- 
ice was required of the officers or ci'ew of the 
Plymouth, or was rendered by them in sav- 
ing the brig. She was discovered in latitude 
37" N. and longitude 73* W., about one hun- 
dred and forty miles from the port of New 
York. The weather was fine from the time 
she was taken in tow till her arrival at that 
port, with the exception of some twenty-four 
hours, during which there was a pretty heavy 
blow, and on which occasion an additional 
hawser was used; but none of the crew were 
exposed on account of , remaining on the 
wreck during the blow, as the officer and the 
few men on board were removed to the Plym- 
outh. The only delay that occurred to the 
Plymouth in her usual service was one of 
about two days, owing to the change of her 
course from Boston to New York. All the 
service rendered was under the direction of 
the commander of the Plymouth, and agree- 
ably to the general instructions of the secre- 
tary of the navy to all the naval vessels of 
the government. The officers renounced all 
claim to salvage for the service, and so ad- 
vised the secretary of the navy; but the 
crew refused to renounce. It is not neces- 
sary to determine, in this case, in order to 
dispose of it, whether or not the officers and 
crews of the naval vessels of the United 
States are in any case entitled to salvage 
for services rendered to American merchant- 
vessels in distress, notwithstanding the in- 
structions on the subject, given by the gov- 
ernment. I have no doubt that cases may 
exist in which they are entitled to salvage 
compensation, both on principle and au- 
thority. The Gage, 6 C. Rob. Adm. 273; The 
Lord Nelson, Edw, Adm. 79; The Peusa- 
mento Feliz, Id. 115; U. S. v. The Amistad, 
15 Pet. [40 U. S.] 518; The Alligator and 
The Enterprise [Case No. 247], MS. decision 
of Judge Lee, S. C. Dist.; The H. M. S. 
Thetis, 3 Hagg. Adm. 14; The Helene, Id. 
430; The Lustre, Id. 154; Le Tigre [Case 
No. 8,281], But, in such cases, something 
more than the usual peril should be encoun- 
tered by the officers and crew, and an ex- 
traordinary service should be rendered, ex- 
ceeding the duty imposed upon them by 
their employment in the public service and 
the special instructions of the government on 
the subject. Ordinary service in rescuing 
American vessels in distress, requiring no 
great hardship or peril on the part of the 
officers and crew, would seem to fall directly 
within the line of the general duty thus en- 
joined. It is a service bestowed by the gov- 
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erament for tlie . protection and encourage- 
ment of its commercial marine, and the rlgM 
to impose this duty on government vessels is 
too clear to he controverted. Great and ex- 
traordinary service and peril in rescuing a 
vessel and her cargo Tvould present a differ- 
ent question and stand upon different prin- 
ciples and policy. Such acts should of them- 
selves he the subject of reward and encour- 
agement, and. would not be necessarily com- 
prehended in the duty resulting from the 
public employment of the persons rendering 
it or from the instructions of the govern- 
ment It appears, from the proofs in this 
case, that the services upon which the claim 
for salvage rests were in no way extraor- 
dinary or perilous, and consisted wholly in 
boarding the schooner, securing to her the 
hawsers, and towing her into port, the crew 
having been removed from her when the 
weather rendered it dangerous for them to 
remain. As a service performed in obedience 
to the orders of the officer in command of 
the sloop-of-war, and, also, in itself, it was 
very commendable, and is deserving of all 
praise; but it was not specially meritorious, 
nor did it at all hazard the lives of any por- 
tion of the crew. There would be neither 
reason nor sound policy in construing this 
description of service, on the part of the offi- 
cers and crew of a naval ship of the gov- 
ernment, as a salvage service, or in placing 
them on the footing of common salvors. I 
shall therefore affirm the decree of the court 
below dismissing the libel, with the costs 
of this court Decree accordingly, 

[See Case No. 7,545.] 
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Case No. 13,070. 

JOSEPH "WAIjKER, Tlie (TAYLOR v.). See 
Case No. 13,795. 



" Case na-o. 7,547. 

The JOSHUA BARKER. 

[Abb. Adm. 215.] i 

District Court, S. D. New York. April, 1848. 

Gapsizing of Vessel at Whahf— Damaged Cab- 
go — Sale by Cakrier without Notice — Uir- 

IiAWFDL CONVEKSION — RIGHTS OF OWNER OP 
Cargo— COMPDTATION of DAJlXGESr-ExCEPIIONS 

TO CoaiMissiosEK's Report— Costs. 

1. A vessel having on board a cargo of flour 
for transportation, capsized at her wharf he- 
fore sailing, and the cargo was much damaged. 
The carriers might easily have communicated 
with the owners of the cargo, and sought in- 
structions as to tiie disposal of it; but they neg- 
lected to do so, and sold the cargo upon their 
own authority, at auction; after which the ves- 
sel sailed, and in due time arrived at the port of 

1 [Reported by Abbott Brothers.] 
13FED.CAS.— 7J 
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delivery. SM, that the sale of the flour, un- 
der these circumstances, was an unlawful con- 
version by the carrier. 
[Cited in Astsrup v. Lewy, 19 Fed. 541; 
Moore v. Hill, 38 Fed. 335.] 

2. The owners of the cargo were entitled to 
recover the value of tiie cargo at the port of de- 
livery, deducting freight and charges, and add- 
ing interest on the balance. 

[Cited in The Boston, Case No. 1,671.] 

3. The value of the cargo should be computed 
by the market price at the port of delivery, at 
the time of the arrival of the vessel, it appear- 
ing that except for the accident, the cargo would 
at that time, in the ordinary course of things, 
have been delivered; with a privilege, however, 
to the owner to claim the amount realized up- 
on the sale of the goods at auction. 

4. Of the allowance of costs upon exceptions 
to a commissioner's report made in the alterna- 
tive. 

This was a libel in rem, by James M. Hojt 
and Jesse Hoyt against the bark Joshua 
Barker, to recover the value of goods ship- 
ped on board that vessel, but never delivered 
pursuant to the affreightment The owners 
of the vessel inteiTened by claim and answer, 
and contested the action. The facts in the 
case were, that in October, 1847, the libel- 
lants shipped on board the vessel at Albany, 
for transportation to the city of New York, a 
large quantity of flour, to be there delivered 
to consignees. The bark was secured to the 
wharf at Albany in such manner, that on the 
falling of the tide, after the flour was laden 
on board, she capsized and sunk. This was 
on October 8, 1847. On the followmg day she 
was raised, and the flour taken out and im- 
mediately sold by order of the owner of the 
vessel, without any communication with the 
consignees or libellants, who were then in 
New York. d?he bark was pumped out, laden 
with lumber, and despatched to New York, 
where she arrived on the loth of October, 
bringing to libellants the first intelligence re- 
ceived by them of the loss of the flour. The 
cause came before the court for hearing on the 
merits, in February, 1848, when the court 
by interlocutoiy decree, determined that the 
libellants were entitled to recover in the suit 
the value of the flour, and directed a refer- 
ence to a commissioner to ascertain and re- 
port its value "at lihe time when the libel- 
lants were deprived of it." On the heai-iug 
before the commissioner, the libellants con- 
tended that they were entitled to recover the 
market value of the flour at New York City 
on the 15th of October, (the day of the bark's 
arrival at that port) with interest from that 
day, but deducting freight The claimants in- 
sisted,— first, that they were not responsible 
for more than -the amount received from the 
auction sale, which they claimed fixed the val- 
ue of the flour for the purposes of the suit;— 
and, second, that at most they were not liable 
for more than the market value of the flour at 
the time of the sale. The commissioner report- 
ed that the market price in New York, of such 
flom- as that shipped by the libellants, was, on 
the 8th of October, $4,290.50, and that it was on 
the loth of October, $4,491; referring it to the 
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court to determine which valuation the libel- 
lants Tvere entitled toreeoTer. He also report- 
ed the amount due for freight and for interest. 
The sum received t>y the claimants from the 
auction sale of the flour was ?3,648.88. The 
cause now came up on. exceptions by the 
claimants to the commissioner's report 

I. By the phrase "the time when the libel- 
lants were deprived of the use of their prop- 
erty," referred to in the decree, in the con- 
nection in which it is used, and in refa'ence 
to the subject-matter of the suit, must be 
understood, the time when, imder the cir- 
cumstances of this case, the claimants should 
hare delivered theproperty in question in New 
York. This construction is according to the 
rule of law, and the only one which will afford 
the libellants adequate indemnity. Arthur v. 
The Cassius [Case No. 564]; Amory v. Mc- 
Gregor, 15 Johns. 24j Sedg. Dam. 370, 372. 
Upon a contract to deliver goods, the gen- 
eral rule of damages for nondelivery is the 
market value of the goods at the time and 
place of the promised delivery. 2 Greenl. Bv. 
215, § 261. The same principle applies to this 
case. See Commercial Bank of Buffalo v. 
Korti-ight, 22 Wend. 348, and cases cited. 

II. Instead of selling the flour without con- 
sulting the owners, which they might have 
done in a few minutes by telegraph, the claim- 
ants should have put the flour back again, 
and it should have been delivered at New 
York on the an-ival of the boat on tie 15th 
of October last, when, for the first time, the 
libellants had notice of the loss of their prop- 
erty. The damage to the flour would then 
have been measured by the difference be- 
tween what the flour sold for and the market 
value. There was no nee^sity for selling it, 
and the claimants had no right to sell it. 
Arnold V. Halenbake, 5 Wend. 33. As to the 
time of delivery, the extent of the carrier's 
liability is to deliver within a reasonable 
time, and what time is reasonable must de- 
pend on the circumstances of each particular 
case. Story, Bailm. § 545a (Ed; 1846); Howe 
V. The Lexmgton [Case No. 6,767a3. 

in. The libellants, therefore, ask for a de- 
cree for the amount found due upon the valu- 
ation of the flour of the 15th of October last, 
the time of the arrival at New York of the 
Barker, and of the first notice to the libel- 
lants of the loss. 

IV. But if the libellants are not entitled to 
the amoimt found due on that valuation, then, 
although this does not amount to an indemni- 
ty, they ask for a decree for the amount 
found due on the valuation of the Sth and 9th 
of October last, when the property was wrong- 
fully sold at a sacrifice, and the money with- 
held from the libellants, to force them to 
agree to the claimants' terms. 

V. The allowance of interest is expressly 
provided for in the decree, and is proper in 
this case. In cases where interest has been 
withheld on the value at the port of destina- 
tion, in suits against carriers, it has been ex- 
pressly on the ground that the loss complain- 



ed of happened by misfortune, without any 
fault or misconduct on the part of the car- 
rier. It was not misfortune, but gross mis- 
conduct on the part of the claimants to sell 
the flour, and retain the use of the proceeds, 
(nearly $4,000,) and during a time when mon- 
ey has been worth more than legal interest. 
There never was a case where interest was 
disallowed when the defendants had convert- 
ed or received the proceeds of the property; 
and this is the foundation of the rule allowing 
interest in actions of trover. 

E. EUingwood, in support of the excep- 
tions. 

C. Van Santvoordt and Henry E. Dodge, 
opposed. 

BETTS, District Judge. The answer ad- 
mits that the flour was taken out of the bark 
at Albany, after her disaster, and immediate- 
ly sold, and that the sale was made without 
authority from the libellants. It is matter of 
notoriety that communication could have been 
'had with the owners of the flour at New 
York in a few minutes, by telegraph, and 
then* instructions thus taken on the subject; 
and also, that the regular mail conveyance 
by steam from Albany to New York and 
back, is made within forty-eight hours, while 
by the ordinary running of the steamboats, 
a special messenger could have obtained or- 
ders in New YorK,and returned with them to 
Albany within twenty-four hours. Under 
these circumstances, the acts of the claim- 
ants, in making peremptory sale of the flour 
at their own discretion, immediately on the 
bark being raised was, in respect to the rights 
of the libellants, unnecessary and wrongful. 
The libellants were accordingly entitled to 
charge the claimants with the full value of 
the flour laden on the vessel and not delivered 
at the port of destination, as tortiously dis- 
posed of by them. 

No case of necessity for the sale being 
shown by the claimants, the fact in proof that 
subsequently to the sale they demanded of 
the libellants the allowance of an account 
against them, amounting to $1,175.15, ai-is- 
ing upon- prior distinct transactiosis, before 
they would pay over the proceeds of the flour, 
indicates that the claimants assumed the pow- 
er to dispose of the flour at their own dis- 
cretion, and having its avails in hand, to force 
the libellants to a settlement of antecedent 
dealings between them, as a condition to 
their accounting for the conversion of the 
property. Common carriers cannot coerce 
payment of 'debts in that manner out of prop- 
erty committed to them for conveyance. This 
would be an abuse of the bailment, amounting 
to a trespass. They have not power, in 
any emergency, to sell the entire bailment, 
so as to give a purchaser title to it against the 
bailor or shipper. Arnold v. Halenbake, 5 
Wend. 33. Upon the general principles of 
mercantile law the libellants are entitled to 
the full value of the propei'ty at the port of 
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delivery- Watkin v. LaughtoB, 8 Johns. 213; 
Amory v. McGregor, 15 Jolms. 24; Brackett 
V. McNair, 14 Jolms. 170; GUlingliam v. 
Dempsey, 12 Serg. & B. 188; 12 Bam. & A. 
932. And the wrongful disposal of it also 
;justifies imposing interest on carriers. See 
same cases. Interest is the appropriate rec- 
ompense in case of loss of property by the 
fault or misconduct of another. 17 Pick. 1; 
21 Pick. 559; 1 Mete. (Mass.) 172; Stevens v. 
Low, 2 Hill, 132. 

The exceptions raise the question whetUer 
the libellants can demand more than the value 
of the flour at the time it might have been 
reasonably delivered at New York if it had not 
been sold. This point becomes material, be- 
cause between tlie 9th of October, when the 
bark, in her ordinary course of navigation, 
might have reached New York, and the 15th, 
the time of her actual arrival after being rais- 
ed, the price of flour was materially enhanced. 
The commissioner reports the difference upon 
this shipment to amount to §200.50. 

The delay of the vessel in this case was 
merely temporary. The accident did not dis- 
able her fi-om completing her voyage, and it 
was well known, when the flom- was taken 
out and sold, that the bark was unmjured, 
And that she could be immediately despatch- 
ed to her port of destination. The interrup- 
tion was no more than a circumstance which 
prolonged her voyage. The delivery of the 
flour at New York on the 15th could incon- 
testably have been made within the tmder- 
taldng of the claimants, and the libellants 
» must then have accepted it, subject to com- 
pensation for the injury it had received. Car- 
ria-s by water are liable for the actual value 
jot goods withheld or lost, without legal ex- 
cuse, computed at the time when the goods 
might have been delivered at the place of- 
destination. Ai'thur v. The Gassius [Case No. 
564]; Howe v. The Lexington [Id. 6,767a]. 
The arrival of the vessel herself (she not hav- 
ing made intentional'deviation) on which the 
goods were laden, would ordinarily be receiv- 
ed as satisfactory evidence of the time at 
which the delivery might reasonably have 
been made. Casualties which should retard 
the arrival beyond the usual period would not 
vary the rule so as to enable the consignee 
to charge the carrier upon the footing of a 
wilful or unreasonable delay. Accordingly, 
when the goods are sold, or applied to the ne- 
cessities of the ship durmg the voyage, the 
measure of compensation to the owner is the 
clear net value at the port of destination, as 
the market stands on the 'failui*e of the ship 
to deliver the goods; with the privilege, how- 
ever, to the owner, to take the sum for which 
the goods actually sold. Abb. Shipp. 455. 
And the inquiry as to value does not seem, 
from the authorities, to turn at all upon the 
consideration, whether without the accidental 
delay, the goods wotild have come into a bet- 
ter market In a ease of tort, the owner, 
doubtless, might have taken either period for 
fixing his damages; that at which the wrong 
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was done and his property destroyed or con- 
verted, or that at which he might have had 
possession of it but for the wrongful act; 
and where he has notice he might be 
compelled to declare at once his election. But 
I do not pursue that question, because the 
laches of the claimants prevented the libel- 
lants hisisting upon having the property 
delivered to them in its then condition, 
which could have been easily and safely 
done in a few hours; and also, because 
the . arrival of the vessel, notwithstanding 
her misadventure, was in a reasonable 
time after the flour was laden oh board; 
and the libellants are, accordingly, entitled 
to take the time of her arrival as that at 
which the value of her cargo, put on board, 
shall be determined. 

I think that the flnding-of the commission- 
er, that the flour was worth in New York, on 
the 15th of October, §4,841, is justified by the 
proofs. In addition to the deduction of $350, 
admitted by the libel and answer to be prop- 
erly allowable, the freight from Albany io 
New York, amounting to §70, is also to be de- 
ducted as composing in part the value, of 
the flour at New York. The libellants will 
therefore take a decree for the balance, of 
$4,421, with interest thereon from October 
15, 1847, to the date of the final decree, to- 
gether with thetc costs to be taxed. 

Costs win not be allowed to either party 
upon the exceptions. They are not allowed 
against the claimants, because the report is 
in the alternative, and does not fix definitely 
the sum with which they are chargeable, 
and because they are not allowed by it 
the freight to which they are entitled. And 
costs are not allowed against the libel- 
lants, because the claimants are defeated upon 
the merits of the exceptions to the report, and 
because the refusal of the commissioner to 
allow the freight, was the consequence of the 
inadvertent admissions of the claimants in 
then: own answer. Dea-ee accordingly. 
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The JOSHUA BARKER v. HOYT et aL 
[See Case No. 7,547.] 



Case No. 7,549. 

The JOSHUA LEVINESS. 

[9 Ben. 339; i 10 Chi. Leg. News, 230; 24 Int. 
Eev. Rec 124.] 

District Court, E. D. New York. Feb., 1878. 

Seizure op Vessel— Jurisdictioit — Fokfeitubb 
— Inspection — Certificate op Inspection. 

" 1 In a proceeding against a vessel to recover 
the penalty of $500, to which the vessel is 
made liable, and subject to be proceeded agamst 
by way of libel in any district court having ju- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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risdietion of tlie offense, by section 4499 of the 
Revised Statutes, it is unnecessary to aver or 
prove an executive seizure of tlie vessel prior to 
her seizure under the process issued upon the 
filing of the libel. 

2. The subject matter of such a proceeding is 
the enforcement of a navigation law against a 
vessel employed on navigable waters of the 
United States, and the district court takes ju- 
risdiction of the ease because it is by reason of 
the subject matter "a civil case of admiralty and 
maritime jurisdiction," and not because it is a 
case of "seizure on land or on waters not within 
the admiralty and maritime jurisdiction of the 
United States" (Rev. St. § 563, subd. 8). The 
absence of a seizure therefore does not affect the 
jurisdiction of the court. 

3. Executive seizures are "for forfeiture un- 
der any law of the United States" (Rev. St. 
§ 734). The authority to seize conferred by sec- 
tion 3059, is limited to cases of forfeiture, and 
this authority is not extended to other cases by 
section 3072. The absence of authority to seize 
from section 4496, shows an intent to withhold 
that power in cases covered by the section. 

4. Neither the duty to make application for in- 
spection of a vessel, nor the duty to inspect, cre- 
ated by section 4417, attaches while the vessel 
is unfinished. 

5. The moving of an unfinished vessel from 
one place to another in the course of her con- 
struction, and not for the purpose of earning 
money, is not navigation of the vessel within 
the meaning of section 4499. 

6. A voyage from City Island to New York, 
made by a vessel iust constructed, by direction 
of the inspectors, to enable her to be inspected 
at New York, is a part of the proceeding to ob- 
tain inspection; and not a violation of. the navi- 
gation laws. 

[Cited in U. S. v. Guess, 48 Fed. 588.] 

7. The duty to display in a conspicuous place 
a copy of a certificate of insnection, created by 
section 4423, does not attach in the case of a 
vessel that has never been inspected. 

In admiralty. 

Asst. Dist. Atty, Geo. ^V. Hoxie, for the 
United States. 
C. E. Crowell, for the steamboat. 

BENEDICT, District Judge. This is a 
proceeding to enforce against the steamboat 
Joshua Leviness a penalty of §500 for viola- 
tion of the navigation laws. The proceed- 
ing is instituted under section 4499. The 
violation of law charged is running without 
having her hull and boiler inspected, as re- 
quired by sections 4417, 4426, and 4427, and 
omitting to have a certificate of inspection 
displayed, as required by section 4423. 

An exception and an answer to the infor- 
mation were filed, and the evidence there- 
after taken, upon which pleadings and 
proofs the cause is now to be determined. 

The question raised by the exception, which 
question was again presented upon the close 
of the testimony, is to be passed on first 
That question is whether in a proceeding 
like this it is necessary to aver and prove 
an executive seizure of the vessel prior to 
the filing qf the libel. This information eon- 
tains no such "averment, and the question is 
therefore fairly presented by the exception 
filed. This question appears to be similar 



in character to the question raised and de- 
cided by this court, and afterward by the 
circuit court of this district on appeal, in the 
case of The Missouri [Case No. 9,652]. U. S. 
V. The Missouri [Id. 15,785]. 

In that case the question arose under what 
is now section 3088, of the Revised Statutes. 
The language of that section is as follows: 
"Whenever a vessel, or the owner or master 
of a vessel, has become subject to a penalty 
for a violation of the Revenue Laws of the^ 
United States, such vessel shall be holden 
for the payment of such penalty, and may 
be seized and proceeded against summarily 
by libel to recover such penalty." Under 
that section it was held, in the case of The- 
Missouri, that an executive seizure of the 
vessel prior to the commencement of an ac- 
tion was not necessary to give jurisdiction 
to enforce the lien there sought to be en- 
forced. The present ease arises under sec- 
tion 4499, which is part of the title (52) de- 
voted to the regulation of steam-vessels. 
The words of section 4499 are as follows r 
"If any vessel propelled in whole or in part 
by steam be navigated without complying 
with the terms of this title, the owner shall 
be liable to the United States in a penalty 
of $500 for each offence, one-half to the use 
of the informer, for which sum the vessel 
so navigated shall be liable and may be 
seized and proceeded against, by way of 
libel, in any district court of the United 
States having jurisdiction of the offence." 

I am unable to discover any difference be- 
tween the legal effect of this provision of o 
law and the provision considered in the case 
of The Missouri. The language is identical 
or nearly so, and all the reasons assigned 
for holding an executive seizure to be un- 
necessary in cases arising under section 
3088, are equally applicable to a case like- 
this. The determination of this case is, 
therefore, controlled by the ease of The Mis- 
souri [supra], which," until reversed, must 
furnish the law for this circuit. 

It may properly be added, that the rule 
laid down in the ease of The Missouri has 
been followed in several cases that have 
since arisen in this port, and no case has 
been called to my attention in which any 
diflSculty has been occasioned by the case 
of The Missouri, or in which it has been sug- 
gested that a different rule would be de- 
sirable. I am not unaware that in the case 
of The May [Case No. 9,330], a conclusion 
was reached different from that announced 
in the case of The Missouri; but I conceive 
that the opinion delivered in the case of the 
tug May leaves it still open to be claimed 
that the considerations which impel to the 
opposite conclusion are of controlling weight, 
and, as before stated, the case cannot fur- 
nish authority for a decision of this court. 

In view of the difference that has thus 
arisen between two circuit courts, it may be 
permitted to me to allude here to some ques- 
tions suggested by the view of the law pre- 
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sented in the opinion delivered in the case 
of the tug May. The statute nnder which 
the proceeding against the vessel is taken 
seems to declare that the jurisdiction shall 
be determined by the offence. If a subsist- 
ing executive seizure be necessary to sup- 
port ■ the jurisdiction, what would be the 
effect of such a seizure made in a district 
other than the one where the offense had 
been committed? 

The subject matter is the enforcement of 
a navigation law against a vessel employed 
in navigable waters of the harbor. Is it 
doubted that the district court in admiralty 
has jurisdiction of such a case as "a civil 
case of admiralty and maritime jurisdic- 
tion," and not as a case of "seizure on land 
or on waters not within the admiralty and 
maritime jurisdiction?" Kev. St § 563, 
subd. 8. In the absence of any statute 
making an executive seizure to be a juris- 
dictional fact, can an executive seizure have 
then any effect upon the question of juris- 
diction? 

It is admitted that cases of this descrip- 
tion do not involve forfeiture. They are 
simple cases to enforce a lien for $300, in 
which the vessel may be sold in order to 
realize the amount of the lien, but cannot 
be sold as forfeited to the United States. 
But executive seizures are "for forfeiture 
under any law of the TJnited States" (Rev. 
St. § T34). In section 041 the implication 
appears to be that all eases of seizure are 
cases "for forfeiture," as also in section 923, 
where the language is, "when any vessel, 
goods, wares, or merchandize, are seized by 
an officer of the customs, and prosecuted for 
forfeiture by virtue of any law respecting 
the revenue," and by section 3059, the au- 
thority to seize is limited to cases where "it 
sliall appear that any breach or violation of 
the laws of the United States has been com- 
mitted, whereby or in consequence of which 
such vessel, or the merchandise or any part 
tliereof on board of or imported by such ves- 
sel, is liable to forfeiture." Does not this 
last provision control the provision in sec- 
tion 3072, the latter being intended simply 
to extend the territorial jurisdiction of the 
oflacers? And in the absence of any known 
statute authorizing a custom house officer to 
seize property not forfeited, can it be con- 
sidered clear that such authority can be de-' 
rived from the general tenor and effect of 
the act of Pebi-uaiy 28, 1871? (Now title 52 
of the Revised Statutes.) If it was intended 
by that act to authorize executive seizures, 
it would certainly have been easy to say so 
In section 4496. The studied absence of au- 
thority to seize from that section affords 
I'oom to infer an intention to withhold a 
power that, if unduly exercised, must often 
greatly embarrass "steamers arriving and 
departing." 

In regard to the 22d admiralty rule, which 
by its terms is confined to cases based on an 
executive selz.:ve, it may Le asked how can 
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such a rule show that all informations must 
be so based? In regard to the forms in 
Benedict's Admiralty, as well as the deci- 
sion of the supreme court of the United 
States in respect to seizures, I remark that 
so far as I know, when those cases arose no 
statute was in force which gave a lien for a 
fixed sum as punishment for a violation of 
law. So far as my examination extends, 
the cases were all cases where the property 
seized had become the property of the Unit- 
ed States by reason of acts entailing a for- 
feiture. 

These considerations are with great re- 
spect submitted, as throwing light upon the 
question involved, but the exception is over- 
ruled upon the authority of the case de- 
cided by the circuit court of this district. 

The remaining question is raised by the 
answer to the information. The averments 
of the information are that, on the 1st day 
of January, 1877, and at all tunes since, the 
vessel was navigating the bay and harbor 
of New York, within the jurisdiction of this 
court, without any application in writing 
having been made by her owner or master 
for an inspection, and without having been 
inspected or any certificate of inspection hav- 
ing Ttteen issued, and without having a certif- 
icate of inspection kept framed under glass 
and placed as required by section 4423, and 
without having had her hull and boilei-s in- 
spected, as required by sections 4426 and 4427 
of the Revised Statutes. The answer sets 
up facts which, it is claimed, show that the 
vessel, at the time in the information men- 
tioned, was in an xmfinished state, and that 
she never was navigated within the meaning 
of the statute, and, further, that she was 
proceeded against in this action pending an 
application for inspeoiuon. 

It appears from the evidence that the hull' 
of the vessel was built at City Island, in the 
Sound; that, in September, 1876, the hull 
was taken through the canals— as the answer 
says— to Norfolk, Virginia, for the purpose 
of having the engine there put in; that the 
engine was then put in, and the boat, being 
still not fully, completed, was brought back 
from Norfolk to City Island, and on her way 
back stopped at New York, and, the next 
day, was taken to City Island, for the pur- 
pose of being there completed. After her re- 
turn to Oiity Island, a verbal application was 
made for an inspection, to which the reply 
was made that the boat would not be in- 
spected imtil completed, and that she must 
be brought down to New York and would 
there be inspected. Thereupon, on the 18th 
of January, the boat was brought down to 
New York, carpenters being still at work on 
her as she came. She was libelled the day 
after her arrival in New York, not having 
made any voyages other than those de- 
scribed. 

It will be seen that the inquiry here is, by 
the averments of the information, limited to 
navigation in the bay and harbor of New 
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York and the East river, and to a period in- 
cluding and subsequent to January 1, 1877. 
Tlie question that arises, then, is whether 
tx-ansporting this vessel while in an unfin- 
ished state, from New York to City Island 
on her way from Norfolk, or transporting 
her hack from City Island to New York, 
without having been inspected, was naviga- 
tion of her without complying with the nav- 
igation laws within the meaning of section 
4499. I am of the opinion that it was not, 
and for this reason. It seems quite clear 
that according to (the intention of the stat- 
ute, inspection of a vessel is not to be made 
when she is in an unfinished state. It is 
only a completed vessel, ready for the busi- 
ness for which she is intended, that can be 
passed by the inspectors, as constructed in 
accordance with the navigation laws. It fol- 
lows that neither the duty to make ap- 
plication for inspection nor the duty to in- 
spect attaches, while the vessel is unfinished. 
Therefore, to hold ithat moving an unfinished 
vessel from one place to another in the 
course of her construction, is navigating her 
within the meaning of the statute, is to for- 
bid the construction of vessels except at pla- 
ces where they can be completed in all their 
parts. Such was not <the intention of the 
statute. The object sought by the statute 
is attained when it is held that as soon as 
the vessel is completed she shall be inspect- 
ed, and that the obligation to apply for in- 
spection does not attach untU she is com- 
pleted. It is true that this construction of 
the statute affords some opportunity for at- 
tempting to evade the law, by continuing 
work upon a new vessel after she has, in 
fact, begun to be employed as a vessel for 
the transportation of freight and passengers; 
but I apprehend that little diflBlculty will be 
found in dealing with such cases when they 
arise. 

If the transportation of this vessel had been 
undertaken for the purpose of earning mon- 
ey, I should unquestionably hold her liable 
to this prosecution, upon the ground that aft- 
er a vessel has begun her work, it is not open 
to her owner to say that she is not finished 
as he intended to have her finished for such 
work. But this is no such ease. The good 
faith of the parties is apparent. The vessel 
went from City Island to Norfolk for the 
sole purpose of having her engine put in her. 
She earned neither passage-money nor 
freight, and the transaction was similar in 
character to the ordinary and necessary mov- 
ing of a new vessel from the ship-yard where 
she is launched, to the engine builder's, 
where she takes in her engine. The only 
object of going from City Island to Norfolk 
was for the purpose of being there complet- 
ed. The stoppage ait New York on her re- 
turn was a mere incident to that voyage. 



She took on no freight or passengers at New 
York. I am, for these reasons, of opinion 
that the passage from New York to City Is- 
land, under such circumstances, was not a 
violation of the navigation laws. 

The passage from City Island back to New 
York might also be held to be disposed of 
by what has been said, inasmuch as the evi- 
dence shows that the workmen engaged in 
her constmction had not yet left her. But 
the evidence is not very definite as to what 
work was done on her after she left City Is- 
land. I therefore dispose of this branch of 
the case upon another ground, namely, that 
the transportation from City Island to New 
York was in consequence of the direction 
from the inspector that the boat be brought 
from City Island to New York, to enable her 
to be inspected at New York. That voyage 
was, therefore, in a fair sense, a necessary 
voyage, undertaken for the sole purpose of 
bringing the boat to the place of inspection 
designated by the officei-s, and is to be con- 
sidered as part of the proceeding to obtain 
inspection, which the law enjoins. The ves- 
sel was libelled on the day after her arrival 
in New York, and when she had not removed 
from the wharf at which she moored upon 
her arrival. It cannot, therefore, be hold 
that the voyage from City Island to New 
York was a navigation of the boat in viola- 
tion of the navigation laws, 

I have not overlooked the fact that this 
boat, when she came from City Island to 
New York, brought a few baskets of oysters. 
Such a fact requires explanation. And it 
has been furnished, for it appears that the 
boat became frozen up at City Island, and 
was unable to procure any proper ballast; 
Whereupon the owner put on board a few 
baskets of oysters, for the purpose of trim- 
ming his vessel, so as to enable her to pro- 
ceed to New York with safety. The oysters 
were not taken on freight, but belonged to 
the owner, and their presence on board does 
not change the aspect of the case. 

The information contains a count under 
section 4423, charging as a non-compliance 
with the navigation laws, the omission to 
have any certificate of inspection placed in 
a conspicuous place in the vessel; and it has 
been contended that the omission to have a 
certificate so placed renders the vessel lia- 
ble, whether the vessel had been navigated 
or not. But the sufficient answer to this 
proposition is, that no certificate could be 
displayed when none existed, and the statute 
is not intended to require an impossibility. 
Section 4423 can have no effect in the case 
of a vessel that has never been inspected, 
and where for that reason it is impossible 
to have a certificate displayed. 

Upon these grounds, therefore, the infor- 
mation in this case must be dismissed. 
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Case No. 7,550. 

In re JOSLTN. 

[2 Biss. 235; i 3 N. B. R. 473 (Quarto, 118); 2 
Chi. Leg. News, 137.] 

District Court, N. D. Illinois. Jan., 1870. 

PRIOBlTr OF DiSTEESS WARRANT — WaRRAST IS 

Mesne Process— Certificate is Final. Process 
—Levy of Warrant Gives no Priority. 

1. Under the statute of lUinoia the levy of a 
distress warrant is in the nature of an attach- 
ment under mesne process, and is within tne 
14th section of the bankrupt act [of 1867 (14 
Stat. 522)]. 

[Cited in Morgan T. Campbell, 22 Wall. (89 
U. S.) 394.] 

2. The certificate granted by the court is ii£ 
the nature of final process, and if issued before 
the commencement of proceedings in bankrupt- 
cy gives the landlord a perfected lien and pri- 
ority over general creditors. 

3. Even though the landlord has lervied his 
distress warrant, neither tlie common law nor 
the 'statute gives him a priority, if the petition 
in bankruptcy has been filed before certification 
bv the court of the amount of rent due; but he 
must prove his claim with the general creditors, 

[Cited in Re Butler. Case No. 2,236; Ke 
Dyke, Id, 4,227. Explained in Voyles v. 
Parker, 4 Fed. 212, 213.] 

[See Bailey v. Loeb, Case No. 739.] 

In the case at bar David H. Wells, the 
landlord, had, previous to the filing of the 
petition in bankruptcy, levied a distress war- 
rant upon the property of Joslyn & Swan, 
partners doing business in Chicago, and re- 
turn was made to the 'circuit court of Cook 
county according to tiie Illinois practice, and 
a summons was issued, but the court had 
not certified the amount due when Joslyn & 
Swan filed a voluntary petition in bankruptcy 
in the district court for this district The 
case in the eii'cuit court was by stipulation 
suspended until the question of the priority 
of the landlord's lien could be decided by the 
district court. Walker claiming by virtue of 
the levy of his distress warrant a lien upon 
the property distrained. The fia-m was large- 
ly insolvent, and this was a petition by Walk- 
er to have the property subjected to his lien 
and secure payment in f uU, The Illinois stat- 
ute wUl be found in Gross' St 1871, p. 412. 

Jewett, Jackson & Small, for landlord. 
W. B. Page, for assignee. 

DEXjailMOND, District Judge. Various af- 
fidavits and petitions have been filed in dif- 
ferent cases in bankruptcy, concerning rent 
due by the bankrupts. . They do not present 
in precisely the same form, nor in the same 
stages of progress, the acts of the landlord for 
the recovery of rent, so that, looking at them 
all together it has become the duty of the 
court to decide in a general way what is the 
effect of the bankrupt law upon the right of 
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tie landlord, in this state, to recover his rent, 
when due from a bankrupt to the landlord at 
the time the proceedings in bankruptcy are 
commenced. 

It is necessary to consider in the first place 
what are the provisions of law in this state 
upon the subject of rent and the right of dis- 
tress in the landlord therefor. The earlier 
acts did not, in express terms, authorize a dis- 
tress for rent, but simply recognized the ex- 
istence of a right in the landlord, it being, as 
is well known, a common law right; and the 
adjudications of our courts upon these earlier 
statutes proceeded upon that principle, but 
yet treated it as an absolute right The law 
provided that where there was a distress for 
rent it should be lawful for the landlord by 
himself, his agent, or attorney, to seize for 
rent any personal property of his tenant that 
might be found in the county where such ten- 
ant should reside, and in this respect it was 
different fl:om the common law which con- 
fined the right of the landlord to distrain for 
rent to property on the premises. The later 
statutes have in express terms authorized the 
landlord to distrain for rent in arrear, and 
inasmuch as it was somewhat -uncertain dur- 
ing what time the right of distress existed 
after the rent was due, the act of 1857 gave 
the right to the landlord to distrain the goods 
of the tenant for the period of six months 
after the expiration of the term for which 
the premises were demised. There are also 
some statutes which declare that the landlord 
shall have a lien upon certain products of the 
premises demised, for example upon the crops 
growing or grown upon the premises. 

There is, however, one provision of our 
statute which becomes very material in the 
view which the court takes of the questions , 
now under consideration. It declares that in 
all cases of distress for rent the person mak- 
ing such distress, where the claim does not 
exceed one hundred dollars, shall file with a 
justice of the peace, and where it exceeds 
one hundred dollars with the derk of the 
circuit court, a copy of the distress warrant 
and an inventory of the property levied up- 
on, and thereupon the party against whom 
the distr'ess warrant shaU have been issuqd, 
shall be duly summoned and the amount due 
from him assessed and entered upon the rec- 
ords of the court finding the same, and then 
the court is to certify to the person or officer 
making the- seizure the amount so found due, 
and thereupon the officer is to proceed to sell 
the property so distrained, and make the 
amount thus certified to him, and return the 
certificate so issued to him with an indorse- 
ment thereon of his proceedings, which re- 
tiuTi and certificate shall be filed in the prop- 
er court 

Under this statute it has been held that the 
only province of the coxn:t is to ascertain 
whether there is the relation of landlord and 
tenant, and what is the amount due. The 
question is,^ how does the bankrupt law af- 
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feet the right or lien of the landlord to dis- 
train for rent. In other words, has the land- 
lord the right under the law to distrain for 
rent, notwithstanding the filing of the peti- 
tion in bankruptcy, and, can he, although 
there may be a distress waixant out at the 
time of ttie filing- of such petition, proceed to 
obtain a certificate from the propei* court 
and sell the property, notwithstanding a pe- 
tition may have been filed in banla-uptcy be- 
tween the date of the levy of the distress war- 
rant and the time when the certificate to sell 
is granted by the court? 

The only provision upon the subject of rent 
in the bankrupt law is contained in the 
nineteenth section, which is: "Where the 
bankrupt is liable to pay rent, or other debt 
falling due at fixed and stated periods, the 
creditor may prove for a proportionate part 
thereof, up to the time of the bankruptcy, as 
if the same grew due from day to day, and 
not at such fixed and stated periods." 

Under the English law, it is well known, 
the proceeding in banliruptcy did not inter- 
fere with the right of the landlord to distrain 
for rent, provided the property remained on 
the demised premises. Undoubtedly the right 
may vary in different states under the bank- 
rupt law, because the right of the landlord is 
different in different states. In some the 
right to distrain is entirely taken away, thus 
placing the landlord upon the same footing 
as other creditors, and giving him no priority. 
In some the right to distrain still exists, as 
in our own state, modified more or less by 
statute. 

Under the bankrupt law of 1841 [5 Stat 
440], the right of the landlord to distraio, in 
those states where such right existed, was 
not lost. Under the second section of that 
law, "all liens valid by the laws of the states 
respectively, and not inconsistent with the 
provisions" of that law, were preserved; and in 
Peck v. Jenness, 7 How. [48 U. S.] 012, it was 
decided that an attachment on mesne process, 
levied upon property, and valid by the law 
of the state where it was issued, was one of 
the liens preserved by the second section of 
the law, notwithstanding the property might 
be held simply upon mesne process. 

The twentieth section of the bankrupt law 
of 1867 declares that "when a creditor has a 
mortgage or pledge of real or personal prop- 
erty of the bankrupt, or a lien thereon for se- 
curing the payment of a debt owing to him 
from the bankrupt, he shall be admitted as a 
creditor only for the balance of the debt." 

The question is whether the lien of a land- 
lord for rent is such a security as binds the 
property as against the assignee of the bank- 
rupt and against the rights of the other cred- 
itors. To prevent some of the difficulties 
■«'hich sprung up under the administration of 
the law of 1841, the fourteenth section of the 
bankrupt law of 1867 declares that the as- 
signment in bankruptcy shall relate back to 
the commencement of the proceedings, (the 
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filing of the petition,) and by operation of 
law thereupon the title to all such property 
and estate, both real and personal, shall vest 
in the assignee, notwithstanding the same is 
then attached on mesne process as the prop- 
erty of the debtor, and it shall dissolve any 
such attachment made within four months 
next preceding the commencement of the 
proceedings. Another clause of this same 
section declares, "that no mortgage of any 
vessel or of any other goods or chattels, made 
as security for any debt or debts, in good 
faith, and for present considerations, and 
otherwise valid, and duly recorded pursuant 
to any statute of the United States or of any • 
|tate," should be invalidated or affected. It 
is a little singular that while the banki'upt 
law of 1867 makes this declaration as to the 
effect of mesne process and of certain other 
secui-ities upon property, it is silent as to the 
effect of the law upon final process; and the 
inference has been that while it cut off those 
attachments levied on property under mesne 
process, it did not necessarily interfere with 
the right of a pai-ticular creditor upon final 
process; and, therefore, where under the law 
of a state, a fi. fa. issued on a judgment was 
a lien on the property from the time of its 
delivery to the sheriff, such lien would be 
good, provided the judgment was obtained 
and execution issued in good, faith and not in 
fraud of the bankrupt law. The latest case 
decided by the supreme court of Illinois, to 
which the attention of the court has been di- 
rected, is that of O'Hara v. Jones, reported 
in 46 m. 288. In that case the court refers 
to the decisions which had been previously 
made by that court to the effect that under 
the law the landlord had a lien and a right 
to distrain in all cases where the rent was 
certain, whether the right was reserved In 
the lease or not. The point decided in that 
case was, that the landlord had a right to 
distrain for rent upon the property of the ten- 
ant even after he had made a general assign- 
ment for the benefit of ci-editors, of all his 
pj'operty, real and personal, on the ground 
that the assignee of the tenant could not 
hold the goods free from the lien of the land- 
lord; that the assignee took the goods of the 
assignor as a volunteer and subject to all the 
liens to which they were then liable. The 
court stated in that case that the lien in fa- 
vor of the landlord was superior to other gen- 
eral liens, and might be enforced against all ' 
but prior liens and bona fide purchasers with- 
out notice, and adds: "And if the goods of 
the tenant are seized under execution or at- 
tachment:, the landlord's lien for his rent is 
superior and will hold the property." 

Great sti'ess has been laid upon this sen- 
tence, and it is claimed that under the con- 
struction which has been given to the law of 
the state by its supreme court, the assignee 
has no right to the goods of the tenant in 
banki-uptcy, upon which the landlord has a 
lien. It may be conceded that under the law 
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of tlie state as construed by the supreme 
court, the lien of the landlord might -be en- 
forced against all but prior liens and bona 
fide purchasers; but, when it is said that the 
landlord's lien for rent is superior to that of 
a creditor holding the property under execu- 
tion or attachment,* such general language 
needs qualification in order to be regarded 
as sti-icOy correct, and it must be understood 
as meaning that the landlord's lien would 
hold the property, provided it was not seized 
or held under a paramount liep; for if it is 
meant that the landlord would haye a right 
to disti-ain goods held by virtue of an execu- 
tion in the hands of the sheriff when the dis- 
ti-ess warrant issued, then it certainly is not 
law, because that point was expressly ruled 
after full argument and great consideration 
by the court, in the case of Rogers v. Didiey, 
1 Gilman, 636. There the distress warrant 
was levied on the first day of May, 1842, on 
the property of a tenant found on the prem- 
ises for rent due on the 18th day of March 
previously; and the court held that an execu- 
tion delivered to the sheriff on the 8th day 
of March, against the tenant, bound the 
property, notwithstanding the levy was not 
made untU the 26th day of May, after the 
distress warrant was levied upon the prop- 
erty. In that case the court held that the ex- 
■ecution creditor had a prior lien upon the 
property, because the execution was in the 
hands of the sheriff before the distress war- 
rant was levied. 

It is claimed, and with apparent reason, 
that a distress for rent is not an attachment 
upon mesne process, and therefore is not 
within the meaning of the clause of the 
fom-teenth section ah-eady referred to; that 
It is an act of the landlord himself, enforcing 
liis own lien, existing by operation of law, by 
issuing a distress warrant, and causing the 
levy to be made upon the propeiiy. 

It is true it is not, strictly spealdng, an at- 
tachment upon mesne process;- but the ques- 
tion is whether it is not in the nature of au 
Attachment upon mesne process, and whether 
the order that is given by the court in the 
form of a certificate after the case is heard, 
is not in the nature of an execution, and thus 
bringing the first case fah-ly within the gen- 
.eral scope and spkit of the clause of the 
f om-teenth section. The language of the state 
statute is that after the property is levied 
upon the party shall be summoned. Now the 
most that can be said about the effect of 
■such a warrant is that it seizes the property 
for the purpose of enfordng a certain right 
on the part of the landlord. The pai'ty 
■against whom it is issued must be summoned 
to appear before a magistrate or before the 
■court. Although this is not mesne process, 
it is in the nature of mesne process, requh-- 
ing this proceeding in order to bring it under 
the sanction and action of the com-t With- 
out this the landlord can take no further step 
dn the cause; and in this respect it is exceed- 
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ingly similar to the case of an ordhiary at- 
tachment upon regular mesne process issuing 
out of a -court. 

It seems to me. looking at the whole scope 
and tenor of the bankrupt law, that when a 
case is in this way brought (as our law brings 
the distress warrant of the landlord) within 
the spirit of the clause already referred to, it 
may be fairly said that the law operates in 
the case, and that the property is attached 
upon mesne process. 

So when the party has been summoned 
and brought into court, and the court ascer- 
tains whether the relation of landlord and 
tenant exists, and what is the amount due 
for rent, and the amount due is entered up- 
on the records of the court finding the same, 
and thereupon the comrt certifies to the per- 
son or the officer the amount so found due, 
together with the costs of court; this certifi- 
cate given by the court, is not, strictly speak- 
ing, final process, but it is in the natm-e of 
final process, and without it the ofllcer can- 
not proceed to seU the property, and, there- 
fore, the landlord cannot realize from the 
property attached the amount due for rent. 
When the certificate has once been issued it 
is like a writ of fieri facias to the sheriff, di- 
rectuig him ui effect to seE the property of 
the party. It is to be borne in mind that our 
law is not like the English law, where there 
is interference between the right of the 
landlord and that of the execution creditor 
upon the goods of the tenant The Enghsh 
law, as is well known, provided that where 
there was this confiict betwen the right of 
the landlord and that of the execution cred- 
itor, the officer making the levy under the 
execution should pay the landlord one year's 
rent, and to that extent the landlord had a 
priority over the execution creditor. We 
have no such law in force in our state, and, 
therefore, as has been already mentioned, the 
supreme court decided in the case of Rogers 
v. Dickey, that the right of the execution 
creditor was superior to that of the land- 
lord under the circumstances stated. 

On the whole, then, I am of the opinion 
that the fair construction of the bankrupt 
law upon the right of the landlord, in our 
state, is to vest in the assignee all the prop- 
erty of the bankrupt tenant, upon which a 
distress warrant has been issued and levied 
prior to the granting of the certificate of the 
court to the officer of the amount due from 
the tenant, and assessed and entered of rec- 
ord; but that, analogous to the nde in the 
•case of final process, where the right of the 
landlord has been exercised by the issuing 
and levy of the warrant and filing a copy 
thereof and of the inventory of the goods 
before the magistrate or in the proper comt, 
and the obtaining of the certificate of the 
amount found due, that becomes in the na- 
tm'e of final process where it is issued, and 
so has a priority over the general creditor 
in bankruptcy. 
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Of course it follows from wliat has been 
said that where no disti-ess warrant has been 
issued, as is the fact in some of the cases 
upon which the judgment of the court has 
been asked, prior to the filing of the petition 
in bankruptcy, the landlord can have no pri- 
ority or preference over the general creditors, 
but that he must prove his debt like any 
other general a-editor of the banki-upt, and 
consequently that all the property so held 
by the tenant is vested in the assignee. 

The question is imdoubtedly an important 
one, and will affect a very considerable 
amount of property. I have given it full 
consideration in view of the importance of 
the subject, and the effect it might have 
upon the rights of the landlord and of the 
general creditors of the bankrupt It is to 
be remembered that in equity the landlord 
may have no just preference over many of 
the general creditors of the bankrupt, and 
in view of the general scope and spii-it of 
the bankrupt law itself, and of the effect 
which it was to have upon the rights of 
creditors, I have thought that unless the in- 
tention of the statute was clear to allow the 
common law or statutory lien of the land- 
lord to have a priority over the general cred- 
itor it ought not to be so regarded, and look- 
ing at the statutes in our state bearing upon 
the right of the landlord to distrain for rent, 
it seems to me that fairly constming the 
two laws together and the effect which one 
has upon the other, it must be said that un- 
der the bankrupt law, as operating upon the 
state law, the landlord, except in the par- 
ticular case referred to, must be treated as 
being upon the same footmg as the general 
creditors of the banki-upt, and can only have 
a right to come in like them, and prove his 
debt in the usual way. 

This case was, on appeal, affirmed by Judge 
Davis in the circuit court. 

NOTE. Rent is a lien under the laws of 
Virginia, New Jersey, South Carolina and 
Maryland. In re Wynne [Case No. 18,1171: 
In re Dunham [Id. 4,145]; In re Trim [Id. 14.- 
174]; In re Rose [Id. 12,043]. See, also, In re 
Appold [Id. 499]. But distress warrant cannot 
be Issued after commencement of proceedings in 
bankruptcy. Brock v. Terrell [Id. 1,914]. For 
state practice in cases of distress, examine Ske- 
toe V. Ellis, 14 III. 75; Uhl v. Dighton, 25 111. 
lo4; Alwood v. Mansfield, 33 111. 452. Where 
the landlord has under the state law a lien for 
his rent, it will be sustained by the court in 
■bankruptcy. In re Wynne [supra], decided by 
Chase, O. J. As to landlord's lien under the 
statutes of Pennsylvania, consult In re Butler 
[Case No. 2,236]. 

The supreme court have recently passed upon 
this question of landlord's hen for rent, under 
the statutes and laws of Louisiana, holding that 
the service of a writ of provisional seizure, cor- 
responding to a warrant of distress, gives the 
landlord a valid first lien upon the property lev- 
ied upon, and comparing the ease to that of an 
execution as distinguishable from an original 
process of attachment. This case, however 
arose in a state where the landlord's hen is spe- 
cially favored by statute. Marshall v. Kno^ 
[16 Wall. (83 V. S.) 551]. 
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Case I^o. 7,551. 

JOSSE V. SHULTZ. 

[1 Cranch, 0. C. 135.] i 

Circuit Court, District of Columbia. July 
Term, 1803. 

Replevix— Pleading— No REST-ARKEiR— Evi- 

nEXCE. 

If the landlord take a single bill of a third per- 
son for the amount of rent due from his tenant, 
and give time of payment to the third person 
until he fail, this is good evidence to support 
the plea of no rent-arrear. 

Replevin. Avowry, for sixty dollars, for 
six months' rent due on a demise, not un- 
der seal. Shultz called on Josse for the 
rent, and threatened distress. Josse could 
not raise the money, aud for the express 
purpose of raising the money to pay the rent 
he offered to sell a billiard-table to Hankart 
for sixty dollars. Hankart agreed to take 
it, but not having the money offered his 
note to Josse, payable at thirty days. Josse 
agreed, provided Shultz would take the note. 
Shultz agreed, and Josse made a bill of sale 
to Hankart, who took the table to his own 
house. Hankart gave a single bill to Josse, 
for sixty dollai-s, payable at thirty days, 
due Januai-y 4r-7, 1S02. On the note's be- 
coming payable, Shultz called on Hankart, 
who could not pay, and notice of non-pay- 
ment was given to Josse afterwards, to wit, 
on the 9th of Januaiy. Shultz agreed to 
give further time on Hankart's giving to 
Shultz a bill of sale of the billiard-table; 
this was given, and was absolute in form. 
Shultz was, by a verbal agreement made at 
the time of executing the bill of sale, to be 
at liberty to sell the table when he pleased, 
or to take it away. About the 1st of Feb- 
ruary Shultz called on Hankart, and request- 
ed him to go with him to Loring, the auc- 
tioneer, ajid request him to sell it at auc- 
tion in two or three days. He did so. Be- 
fore the sale Shultz came back and counter- 
manded the sale, and infoi-med Hankait he 
had or was about distraining for the rent. 
In a few days after the billiard-table was 
seized for rent due from Hankart. The plea 
was, no rent arrear, and issue. The ques- 
tion was whether these facts are evidence 
tending to support the issue on the part of 
the defendant. 

KILTY, Chief Judge. The acceptance of 
the note alone is not a discharge of the 
rent, unless it appears that the note is paid. 
But if the jury should be of opinion, from 
the evidence, that the note was held up by 
Shultz, and credit given on it to Hankart, 
either by taking an additional security on 
it, or from imy other cause, or that by any 
negligence of Shultz, Josse has lost the sum 
intended to be secured by the note, these 
facts are competent evidence to the jury to 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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show that there was no rent due to Shultz, 
and that his avowry for such rent is not sup- 
ported. 

MARSHAIiL, Circuit Judge, ahsent. 
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Case KTo. 7,552. 

JOT V. ALLEN et al. 

[2 "Woodb. & M. 303.] i 

Circuit Court, D. Massachusetts. Oct Term, 

1846.2 
Seamen's Wages— Whaling Voyage— Liability 
OP Owners— AuTHOiiiTY op Master- 
Embezzlement. . 

1. The owners of a vessel in a whaling voy- 
age, where thev and the crew are shareholders, 
in certain agreed portions in the cargo, are trus- 
tees to manage and dispose of it for the benelit 
of all concerned. The title is in them, but the 
interest in the proceeds belongs to the share- 
holders. They are not like common carriers 
for others, liable for robbery, as the property is, 
in a large proportion their own^ and there is no 
danger of collusion with highwaymen and pi- 
rates; but as trustees, or co-partners, or di- 
rectors in a company, when they are 3omt stock- 
holders, or depositaries or private earners, they 
are responsible for only ordinary care in select- 
ing agents, and carrying the cargo. 

[Cited in Macy v. De Wolf, Case No. 8,933.] 

2. They are liable at law in an action, if not 
otli'erwise, for ordinary care in selecting a mas- 
ter, and prosecuting him for misbehavior, and 
in storing or selling the cargo. 

3. Owners of vessels are generally responsi- 
ble for the misconduct of the master committed 
in their business, to third persons or strangers, 
but are not so liable to their cestui que trusts, or 
co-partners, or joint shareholders, if using due 
care in selecting him. 

4. The master of a vessel may, in certain exi- 
gencies, to obtain supplies or repairs, hypothe- 
cate or sell the vessel and cargo, but the neces- 
sity for it must be clearly shown before it can 
be considered right. 

[Cited in Perkins v. Currier, Case No. 10,- 
985.] . 

5. It is also decisive against the claim for the 
oil lost abroad, that the libellant has not prose- 
cuted the owners for it, till near six yeap have 
elapsed, and the master is dead and insolvent. 

[Cited in Smith v. Sturgis, Case No. 13,111.] 

6. The statute of limitations is not a bar to 
the rest, as an acknowledgment of some debt 
due was made within six years, and the long 
delay to prosecute for the oil, which arrived 
home, is not shown to liave led to any losses, 
acts, or divisions of profits, injurious to the 
owners, or to have been accompanied by any 
other evidence than the length of time, raising 
a presumption of payment to the libellant. 

[Cited in Packard v. The Louisa, Case No. 
10,652; Southard v. Brady, 36 Fed. 561; 
Bailey V. Sundberg, 1 O. O. A. 387, 49 Fed. 
586.] 

7. The freight on oil home, where a whale 
vessel is condemned abroad, as not seaworthy, 
is to be charged to the owners, unless there is a 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 

2 [Affirming Case No. 7,235.] 



usage at the port to make it a general charge 
on the cargo. 

8. No part of the oil sold abroad is to be 
charged to the owners, as going for supplies 
and repairs, unless clearly necessary, and shown 
to be so applied. 

9. If the master of the vessel is guilty of em- 
bezzlement or barratry, the crew are not to be 
answerable for his wrong to other owners. 

[Cited in The Antelope, Case No. 484.] 

10. If a whale-ship never returns to this coun- 
try, but is lost, or condemned, or sold abroad, 
yet if the owners realize some net proceeds of 
her cargo, they are bound to account for it to 
the shareholders, though the contract be not to 
pay them till her return. 

This was an appeal from a judgment of 
the district court, rendered March 13, 1846, 
charging the respondents [Gideon Allen and 
others] with the payruent of $1,961.21, foi' 
wages under the following libel. It was filed 
June 30, 1845, averring that the libellant [Al- 
exander S. Joy] had been employed as mate 
on board the ship Victoria of New Bedford, 
of which one Colter was master, and the re- 
spondents owners; and that, in the shipping 
articles it was agreed to give him as wages 
one twenty-eighth of the catchings or earn- 
ings of said ship in the whale fishery. It 
next aveiTed, that on the 5th of December, 
1836, he went to sea, and continued to serve 
rfn said vessel till the 19th of January, 1838, 
when he was discharged, at his own requests 
that in the mean time, the vessel had taken 
1250 barrels of oil, and he was entitled for- 
his share to the sum of §2,103.37, which, 
though demanded of the respondents January 
1, ,1839, had never been paid. [Case No. 7,- 
235]. One of the respondents, Frederick Par- 
ker, was dischai'ged in the district court, on 
the ground, that he was not a part ownerj 
and the others, in their answer, admit that 
the libellant sailed in said vessel as mate, 
at the time, and on the terms described, they 
being owners thereof; that she prosecuted 
her voyage till July, 1838, when she was con- 
demned at the Island of Tahiti, having taken 
in all about 1700 ban-els of oil; that after 
said condemnation, her master shipped home 
15,235 gallons of oil, and no more, which they 
sold for §15,749.10, and received no other 
part of the catchings of the vessel; that the 
libellant neglected his duty while on board, 
and deserted at a place in New Zealand call- 
ed the Bay of Islands, and thus forfeited 
any share he might otherwise be entitied to 
in said earnings, and that the libellant soon 
after returned to the United States, and de- 
manded his share; but the owners being 
satisfied of his desertion, refused to pay it, 
and more than six years have since elapsed, 
and, therefore, they pray a decree against the 
libellant, and for their costs. At the hearing' 
here in September, at an adjourned session of 
the May term, 1846, it was admitted, that 
the respondents had received 578 gallons 
more of oil, sent home from the Cape de 
Yerds, in the early part of the voyage, and 
hence overlooked. Its net value was agreed 
to be ?42S. It was found, also, that Alien, 



JOY (Case Jfo. 7,552) 

one of the respondents, wrote a letter to the 
lifaellant, October, 10, 1839. requesting to 
know the particulars of liis claim, and which 
was addressed to him at Nantucket, where 
he then, as well as since, has resided, with 
the exception of one short absence. Again, 
on the 28th of the same month, T. Coffin, the 
Attorney of the owners, wrote to him, saying 
a settlement could not b-e made till it was 
seen what the owners were able to obtain of 
the offices where the vessel was insm'ed; add- 
ing, he would soon be at Nantucket and see 
him. No communication whatever after this 
was proved by either side to have taken place 
between these parties, or their agents, till 
the filing of the libel. The master of the 
Victoria and his derk never returned to this 
countiy, and the former died abroad about 
two years since, not having paid for the resi- 
due of the oil, or the sales of the vessel, or 
satisfied the owners that the vessel was prop- 
erly condemned and sold. It appears that 
he had been fmrnished with some funds for 
repairs and provisions, which might be re- 
quired abrdad; but still had sold most of the 
oil, and charged the owners in some of his 
accounts with provisions and repairs. But 
no proof was given on either side as to the 
making of such repairs or not, and the neces- 
' sity, or not, of any funds to be used beyondi 
the amount with which he had been supplied 
at home. Accounts were put into the case 
from the captain, called for by the libellant, 
which showed that when the first oil was 
sold by him, he had a balance of funds on 
hand greater than the proceeds of the oil. 
It appeared fm-ther from the same accounts, 
that he sold more oil afterwards abroad, by 
jabout §G000 than was necessary to pay the 
shares of himself and the seamen, with 
whom he settled; and that he still owes his 
employers over $5000 for the oil, and $8981, 
including what he sold the vessel for. But 
there is no evidence or voucher, sustaining 
iiny of these accounts rendered by him, and 
several of the charges in them are such as 
are manifestly improper on the face of them. 
The shipping articles were not put In, having 
never been returned to this counti-y; but it 
was agreed that tliey were in the usual form, 
jand like one put into the case and hereafter 
referred to. Most of the other testimony re- 
lates to the discharge of the libellant abroad, 
whether regular, or that he deserted. 

Mr. Crowninshield, for libellant 
T. Coffin, for respondents. 

WOODBURY, Circuit Justice. The right 
of seamen to wages, as a general principle, 
after freight has been earned and the voy- 
age ended, and to recover the same of the 
owners, or -the master when their agent, or 
of the vessel in rem when not lost, is well 
defined and clearly regulated by many ad- 
judged cases, as well as by elementaiy prin- 
ciples. But the rules on this subject, in the 
case of whaling voyages, where usually the 
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wages are not a fixed sum per month, or a 
quantum meruit, but a portion or share in 
the earnings, and controlled by specific pro- 
visions in the shipping articles, are less uni- 
form and distinct. In this particular ease 
it is agreed, that the share of the libellant 
was to be one twenty-eighth of the catcli- 
ings. This was under the general stipula- 
tion in the shipping articles, that he went 
on the voyage "at such share of the net pro- 
ceeds, or of the actual products of the voy- 
age, to be paid pui-suant to this agreement 
of the custom and usage in the port of New 
Bedford." Further, in respect to the time 
when the payment was to be made, it is 
agreed that it was according to the tioie 
meaning of the stipulation, that each sea- 
man, when there had "been no plunderage, 
embezzlement, or other unlawful acts com- 
mitted on the said vessel's cargo or stores, 
shall be entitled to the payment of his share 
of the net proceeds of the voyage, &e. as 
soon after the return of the said ship to 
New Bedford, as the oil or other products 
of the voyage can be sold, and the settle- 
ment adjusted by the owners of said ship." 
According to another stipulation, no officer 
or seaman shah "be entitled to any payment 
on account of his interest in the said voy- 
age, until the said vessel shall have return- 
ed to the said port, and her cargo have been 
delivered." Without much doubt, after all 
these events have happened, the amount due 
to any seaman in a whaling voyage, may be 
sued for in assumpsit, on the special con- 
tract. See act of congress, 19th of June, 
1813, in 3 Stat 2; 3 Es..Ca. 141; Macom- 
ber V. Thompson [Case No. 8,919]; 5 C. 
Rob. Adm. 8; Curt. Merch. Seam. 60. And 
it is not objected here, that a libel cannot 
be instituted for the same in a court of 
admiralty, because it is a claim in the nature ' 
of wages, though not eo nomine for them; nor 
the vessel itself liable for them, as in other 
eases in admiralty. Dunl. Adm. Prac. 61; 3 
Pick. 439; Harden v. Gordon [Case No. 
6,047]. Nor has it been objected here to the 
jurisdiction of the court, that it is a suit 
to settle a joint partnership concern, as this 
may not be such a partnership, technically, 
however it may be in equity as to the pro- 
ceeds. The Sydney Cove, 2 Dod. 12; Coffin 
v. Jenkins [Case No. 2,948]. In England, 
however, recently, in the case of The Riby 
Grove, 2 W. Rob. Adm. 52, the court of ad- 
miralty declined jurisdiction in a claim by 
a seaman, to enforce such a whaling con- 
tract as this. It is a ease of a special con- 
tract certainly, though as a partnei-ship, it 
may be proper to regard it as an imperfect 
one, if any. Abb. Shipp. 442; The Crusader 
[Case No. 3,456]; 1 Valin, Comm. 676. Such 
is the case, when the master divides the 
profits with the ownera in a common voy- 
age. 17 Mass. 197; 2 H. Bl. 235; 4 Greenl. 
264. I shall, therefore, not press exceptions 
of this kind, when apparently waived by the 
parties. 
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The fii'st objection, in respect to the right 
to recover all which is claimed is, that an 
embezzlement was committed of a fiortion 
of the cargo, and hence, under a stipulation 
in the articles, it should bar a recovery. 
But though under these stipulations it seems 
clear that none of the crew or officers, guilty 
of "embezzlement," or "plunderage," could 
recover, yet if the erabezzlement or fraudu- 
lent loss of the cargo has been, by some 
misbehavior of the captain alone, as is un- 
derstood to be the case here, it would be 
harsh to make the crew responsible to other 
shareholders for his misconduct, or to be in- 
surei-s against it. Thus, if some of the sea- 
men are absent when an embezzlement hap- 
pens, they are not answerable for it. Sul- 
Uvan V. Ingraham [Case No. 13,595]; Fred- 
erick V. The Fanny [Id. 5,077.] 

The next objection is, that the vessel has 
never returned within the meaning of the 
articles, so as to render the owners at all 
liable. But, if the vessel is condemned 
abroad, or lost at sea, or captured or sold, 
and a part of the cargo was saved, or re- 
gamed, it would seem just to let the seamen 
have a share, though the vessel never re- 
turned, in specie, to this country. Shep- 
pard V. Taylor, 5 Pet. [30 U. S.] 675. Such 
is the rule, in substance, in common cases 
of wages, or in a loss at sea, where freight 
is before earned. 2 Dod. 502-504. Such 
cases constitute equitable exceptions. Much 
more should they here, where the voyage 
was broken up by the respondents' ship be- 
coming unseaworthy, or by the wrongful 
acts of their ihaster and agent. 

In the next place, the owners except, that 
they are not responsible for any oil, or its 
proceeds, not actually received by them, nor 
gone to their benefit It is true, that the 
written stipulations indicate expressly that 
nothing can be recovered as wages in such 
a case, except what was "the net proceeds," 
or "actual products of the voyage." Such a 
provision is very natural" and proper, where 
the owners and mariners embark together 
in a fishing adventure, full of danger and 
loss, speculative and doubtful in some degree 
as to its results, but holding out a prospect 
of gain at times very large, and much be- 
yond the ordinary rate of seamen's wages, 
as well as of mercantile profits. In such a 
case, each party, if claiming and entitled to 
those large gains when made, must of course 
submit to smaller ones, and less profit or 
wages, when the gains happen to be small 
from losses or other causes. But the libel- 
lant insists, that the owners are liable, on 
account of the oil sold abroad and lost there 
by the embezzlement of the captain, as well 
as for the proceeds of that which reached 
this country. Whether this position can be 
sustained or not, must depend on the special 
contract in the shipping article, made be- 
tween these parties, the nature of their re- 
spective interests, and their several duties 
and liabilities to each other. 
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It is a matter of some surprise, that when 
the whaling business has been pursued so 
long and extensively as in this country, the 
adjudged cases should be so few that go 
to fix the rights and relations of all con- 
cerned. But it may be considered as set- 
tled, that the seamen, in such cases, are not 
to be treated as jointly interested in the ship 
or cargo, with the owners, in the common 
acceptation of such an interest. Abb. Shipp, 
pt 5, c. 1 (New Ed.) 715; 4 Bs. Ca. 1S2; 4 
Maule & S. 24S; 1 Camp. 329; 3 Pick. 435; 
4 Pick. 234; 23 Pick. 492; 17 Mass. 20l>> 
The Crusader [supra] ; The' Sydney Cove, ^■ 
Dod. 12. Yet it is eertaui, that they arer 
jointly interested in the proceeds or products- 
of the cargo, leaving the technical title in it 
till sold to be in the managing part of tlie 
concern, the owners of the vessel. 23 Pick-^ 
492. What is the true nature of the inter- 
ests, then, in the cargo on the face of the- 
transaction? The owners seem to be a 
species of trustees for the seamen in com- 
mon with themselves. It is a sort of joint 
stock operation, under directors, and be- 
tween whom and the other shareholders the- 
net products of the trust are to be divided 
in certain agreed shares. It is, then, a 
doubtful question, under these views of the 
contract and undertaking in this voyage,, 
whether the owners can be considered 
chargeable, and be made to account for a. 
share in any oil in this case, which never' 
came into their possession, and from which 
they never realized any proceeds, but which 
was embezzled and sold by the master. 
Their liability for that, it seems to me, must 
depend on the care and diligence they were 
bound to use, and did use under general 
principles applicable to trustees and agents, 
and the nature of this kind of ^business. 

It is only by analogy to some act of con- 
,gress, and by reference to the specific con- 
tract in this case and others hke it, and 
by resemblances between this and other trans- 
actions hi some degree similar, that any 
just result can be reached in the preseoit 
case. There is no act of congress which 
seems to bear on this question. That of 
June 19, 1S13, as to those engaged in '.'the- 
bank or cod fishery," is limited to them. 3 
Stat. 2. And nothing is prescribed about 
what shall and what shaU not be chargeable 
in then- account, or what the owners may 
be answerable for in it at common law or 
in admiralty. If we go from that to tiie lia- 
bility of owners in freighting vessels for the^ 
cargo, when embezzled, and if there they 
would be answerable for robbery, or barratry 
in the master, or theft by the crew, the 
ground for the liability of owners there as 
common carriers, does not seem to exist here. 
Their relations here to the cargo, as carriers 
of what in part belongs to other shareholders 
in equity, and in part to themselves, but 
the legal title to all being m themselves alone, 
seems to create a responsibility entirely dif- 
ferent The interests in i^ the dangers of the- 
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public policy concerning it, are all different 
To liold the owners to be insurers of tbe 
cargo against all events, wben they were act- 
ing only as ti'ustees or agents for those in- 
terested in the cargo, partly themselves and 
pai-tly others, could not be supported either by 
precedents or the nature of the business. Thus, 
though owners, when common carriers, wheth- 
er by land or water, are liable in case of loss 
by robbery or embezzlement, on account of 
the danger of cojlusion and fraud in any other 
course, it is not so even there in case of 
loss by perils of the sea or public enemies, 
where no such danger of collusion exists. 
Abb. Shipp. 286, 291. So hei-e, it does not 
exist in case of embezzlement or fraud, as 
the propei-ty carried by the ownei'S is technic- 
ally their own, and in equity belongs to 
them and the crew and oflacers in charge of 
it; and it is not received by them as com- 
mon carriers from and for strangers. So far 
as it is propei-ty, the title to which is m 
themselves, they are of course bound by law 
to no diligence, except what they please to 
exercise over their own property; but so far 
as they hold it in trust for others, and carry 
what others have a claim to, as cestui que 
ti'usts, they are responsible to those others 
to the extent that trustees are generally. If 
likened in this respect to directors over 
joint stock property, such as banks, manu- 
factories, &c., in which they are shareholdei-s, 
they are from their position liable for reason- 
able diligence and care, but nothing more. 
So, if they are considered as a species of 
special co-pai-taers in the cargo, though in 
managing it the seamen are regarded as dor- 
mant, was it ever heard that an acting part- 
ner was liable to a dormant one for any thing 
but ordinary diligence? or, for a loss sus- 
tained by the wrongful acts of agents? They 
must, to be sure, carry the cargo with ordi- 
nary diligence, so far as others may possess 
some interest in the proceeds of it. But they 
are not compensated so as to justify requiring 
from them more care than that, and their 
relation to the cargo does not render it neces- 
sary to exact greater diligence than that, their 
own interests in it being so large as usually to 
fm-nish a sufficient guarantee for the use 
of all reasonable vigilance. The ownei's sup- 
ply the vessel and provisions, and usually re- 
ceive therefor one half or two thirds of the 
voyage, according to the express agreement 
in the shipping articles, or the usage of the 
port, when not otherwise provided for. Did 
they, then, use ordinary vigilance here, as to 
tiie property lost or misused, or plundered by 
the master, and in the selection or prosecution 
of him? Nothing appears in evidence to the 
contrary. They had an ample motive to use 
it, being such large proprietors of the cargo, 
as well as owning all the vessel. The master, 
for aught which is shown, had been experien- 
ced in this business, and up to that time con- 
sidered trustworthy. He never retmrned to 
this country so as to be prosecuted for his 
misbehavior, and damages recovered of him 



for all interested. Such a suit at Tahiti 
could hardly be expected, or elsewhere near. 
No insurance is shown on the cargo, either for 
themselves or all concerned, though a letter is 
put in about a resort to the offices for some 
indemnity; and, for aught which appears, 
nothing could be or has been received from 
the offices, by way of insurance on the cargo, 
and could not have been, unless the offices 
choose to insure against barratry, and after 
some cargo was known to be on board. I 
have no doubt that if the owners should neg- 
lect to prosecute for barratry or robbery on 
the cargo, or sell it to persons apparently 
irresponsible, or be negligent in storing it 
before sold and after arriving here, they 
would either be liable to suits at common law 
by the seamen, or be made to account in a 
libel like this for the loss sustained. But I 
know of no duty on them to insure for them- 
selves or the seamen, even if able to, and that 
they should be held answerable when in all 
these subjects they have exercised ordinary 
diligence, and which, from their own large in- 
terest in the cargo, it is presumed they will 
and do exercise, till the contrary appears; or 
that they should be held answerable for oil 
desti'oyed by shipwreck or fire, or wrongful 
or tortious acts of the master or others, does 
not seem to accord with their peculiar re- 
lations to such property, and the peculiai* 
terms of the shipping articles between them 
and the seamen. Any loss, so sustained, falls 
on them also at first more heavily than on the 
seamen, and not, as in eases of ordinary 
freights, on others, the owners of the cargo, 
or their insurers. The officers and men too, 
are, in this view, in a ease like this, inter- 
ested to prevent loss in any way, as they are 
deeply interested in the cargo and its pro- 
ceeds. 

The whole of this whaling business depends 
so much on the special conti-act of the par- 
ties, that congress appears to have regarded 
the vessel not liable at all for the share due 
to the seamen instead of wages, in similar 
fisheries and contracts, without a particular 
law, and then renders the vessel liable during 
only six months after the sale of the fish, but 
makes no provision whatever as to the whale 
fisheries. They left them to their special con- 
tracts. 2 Stat 2. The conclusion is then forc- 
ed on my mind, that the owners, being under 
strong inducements to use due diligence to re- 
cover more of the cargo than actually came to 
their hands, and the evidence in the case fail- 
ing to show any neglect to use such diligence; 
they ought therefore, in law as well as jus- 
tice, to be held to account for no more than 
in truth reached their custody or possession. 
See The Riby Grove, 2 W. Rob. Adm. 64. 

In fixing the responsibility of the owners, in 
a case like this, for the embezzlement and loss 
of the cargo, by the misbehavior of the mas- 
ter or crew, the contract and nature of the 
case being peculiar, it would be useful to look 
to some further analogies bearing on the spe- 
cial character of this voyage and the fiduciaiy 
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relation in wliieli tlie owners stood to the crew 
and tlie cargo, and see if they do not fortify 
tlie conclusions I have formed. It is undouht- 
ed, as before suggested, that if they were com- 
mon carriers for others for hire, they would 
not be excused from liability to others, own- 
ing the cai'go, for embezzlement and losses by 
the master and crew, though exercising ordi- 
nary diligence. Story, BaUm. § 528; Abb. 
Shipp. pt 3, c. 3, § 3; Jones, Bailm. 107; 
3 Es. Ca. 127; 4 Day, 287; 3 Day, 389; 
6 Johns. 170; 8 Johns. 213; 4 Burrows, 2298. 
The law on this point, however severe in ap- 
pearance, has been long and well settled on 
£:rounds of public policy, and should not be 
now changed, except by legislation. 10 Johns. 
1; Story, Bailm. §§ 488, 489; 9 Wend. 114; 
The aiaria, 4 G. Rob. Adm. 348, 349; 1 Durn. 
& B. [Term B.] 27. In such case they are 
iusm-ers as. to all, not excepted. But here it 
is equally undoubted, that they were not com- 
mon carriers. They did not hold themselves 
out for freight for hire to any persons ofiEering 
to employ them. Their vessel was, in sub- 
stance, dedicated or chartered for a special 
private puipose, in which they and the crew 
were mutually interested; and they were to 
carry only th^ own property and that of the 
crew, of the special land, taken or caught on 
the voyage. Their business in carrying, then, 
was not common and open to the world; nor 
was it for hire from others, but to benefit 
merely themselves and the crew by bringing 
home their earnings, for the mutual advan- 
tage of all of them. See cases distinguishing 
what carriers are not common ones. Story, 
Bailm. §§ 457, 495; 2 Kent, Comm. 40, 597; 
2 Bos. & P. 417; 4 Taunt. 787; 1 "Wend. 272; 
6 Taunt 877; 1 Salk. 249; 1 Bell, Oomm. 
467, § 399; Caton v. Rumney, 13 Wend. 387. 
See further, Story, Bailm. § 501; 11 Mass. 99; 
19 Johns. 235; 15 Johns. 370; 2 Wend. 327; 
9 La. 33, 34. What then was their position 
as bailees, by analogy, if not that of common 
carriers? It seems to me to have been that 
of depositaries, with some interest in the thing 
deposited belonging to the depositary. The 
catchings were to be deposited in the vessel, 
and the owners were to take into their charge, 
in connection with the officers and crew of 
the vessel, the whale and oil, as caught and 
prepared, and bring it to this country. AU on 
board were interested in its safety, and the 
diligence required by law in such cases may 
be even less than ordinary. Story, Bailm. 
§ 63. At aU events, it would be no more than 
owners generally, or depositaries in such busi- 
ness, usually exercise in relation to their prop- 
erty. 14 Serg. & B. 27^; 2 Adol. & E. 25^; 
2 Kent, Comm. 40, 561; 4 Nev. & M. 256; 
Stoiy, Bailm. §§ 62, 63, 67, 79; Jones, Bailm. 
31. If stolen or embezzled by others, it is 
the loss not of the depositary if using ordi- 
nary diligence, but the loss of those njaMng 
the deposit See same cases, and Foster v- 
Essex Bank, 17 Mass. "479; 1 Dane, Abr. c 17, 
art 11, § 3, And the case is not altered when 
the depositary, as here, may be regarded as 
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jointly interested in the property. Jones, 
Bailm. 82, S3; Story, Bailm. § 62. The civil and 
French laws are similar in this respect, as to 
depositaries. See 17 Mas. 479, 499; 4 Bur- 
rows, 2298; 2 Bl. Comm. 452. See Coggs v. 
Bernard, 2 Ld. Raym. 909-914; 2 Show. 172, 
184; 4 Coke, 84; Oro. Eliz. 815; Willes, 118. 
But if by analogy they are not common car- 
riers, or depositaries, with an interest in what 
was deposited, they may, so far as carrying 
the oil for others be regarded in this instance 
as private carriers for hire, to be paid out of, 
or by their share in, the oil, as their hh-e. 
That comes nearest, probably, to the naked 
truth. Story, Bailm. § 457. In such a ca- 
pacity they are liable for only ordinary dili- 
gence. Story, Bailm. § 457; 2 Bos. & P. 417; 
6 Cow. 173; 11 Mass. 99; 8 Gar. & P. 207- 
211; 2 Moody & R. 80; 1 Moody & R. 38. 
And theft, or injury by force, committed on 
the property, in such a case, they are not 
responsible for, unless failing to use ordinary 
diligence. See same cases, and Jones, Bailm. 
97, 98. But one plausible answer has been 
urged to objections like these, and, on its face, 
till the proper principles are applied to this 
peculiar kind of business and contract, seems 
to have much force. It is, that the master 
was the agent of the owners; and as the 
whole cargo is shown to have been in the pos- 
session of the master, it must be deemed in 
law to have come into the possession of the 
owners, and they ought, therefore, to accoxmt 
for the whole. It must be conceded, that, for 
many purposes, the master of a vessel is to 
be regarded as the agent of the owners. 
9 Johns. 227; 2 Selw. 582; Abb. Shipp. 791, 
note; 6 Mass. 300; U. S. v. Hamilton [Case 
No. 15,290]; Bray V. The Atalanta [Id. 1,819]. 
In all cases, generally, of a loss of. cargo by 
embezzlement, sale, or destruction of it by the 
master or crew, the owners of the vessel will 
be held responsible to the owners of the cargo; 
"because all persons employed in the naviga- 
tion of a vessel are the direct servants of the 
owners of the ship, in different grades of au- 
thority." Jordan v. White, 4 Mart. [N. S.] 
339; Merch. Mag. June, 1846, p. 550. But 
this, of course, must mean other owners of the 
cargo than the officers and crew, or the own- 
ers of the vessel, as it would be the worst 
policy imaginable to make them answerable 
to the officers and men for their own misbe- 
havior; and it would be absurd, no less than 
useless, if the owners themselves are the tech- 
nical owners of the cargo, to make them lia- 
ble for it to themselves. Independent of this, 
in cases generally the master is not the agent 
of the ownecs, in any wrongful acts by him, 
unless in law or fact he was authorized by 
them to do those wrongful acts, or placed in 
a position so as to make them liable for such 
acts to strangers. He, of course, is not their 
agent in selling and embezzling their own 
property, so that they cannot recover of him 
for such wrongful acts; and hence, when 
they are bound to others by such wrongful 
acts of his, it must be, because they adopted 



JOY (Case No. 7,552) 



[13 Fed. Cas. page 1168] 



tliem, or put Mm in a position "where they are 
answerable to others for him, whether acting 
wrong or right But that must be to othei-s 
who are third persons or strangers, and can- 
not be to such as their own cestui que trusts, 
joint stockholders, or co-partners in real inter- 
est, and when ordinary care was used by the 
ownei-s in selecting the master or agent To 
illustrate this fully, their liability for him 
does not extend beyond acts done within the 
compass of his employment, and he never is 
empowered to sell the cargo; it is not within 
the compass of his employment unless ex- 
pressly authorized, except in case of extreme 
neeessityj to pay for repairs. 2 Browne, Civ. 
& Adm. Law, 134, 139. Where he is ex- 
pressly or impliedly empowered to sell the ves- 
sel, may be seen in other eases. None of 
them are shown to be like the present case. 
Abb. Shipp. 93; 6 Mass. 422; 1 Pick. 389; 
6 Cow. 173; Johns. 325. So they may be 
liable for him ex delicto, no less than ex con- 
tractu; for acts done in executing his agency, 
which acts, from neglect or want of skill, in- 
jure others. McManus v. Crickett, 1 East, 
106. But beyond that, I see no reason for 
making them responsible for his wilful and 
intentional wrongs, whatever may be the doc- 
trine of some few foreign courts, or foreign 
jurists as to this. See eases in The Rebecca 
[Case No. 11,619]. Nothing is proved here to 
make them liable for him as an agent, under 
these views, nor is his conduct in condemning 
this vessel, and disposing of that and the 
cargo, as hereafter explained more fully, 
shown to have been justified by any facts, 
bringing the acts within those general prin- 
ciples, which sometimes allow such acts from 
the necessities of the case, or the policy of the 
law. His behavior, therefore, was a wrong 
to the owners as well as the seamen inter- 
ested in the cargo; and no exigency is proved, 
which made it rightful in him as an agent, or 
requires them to be responsible for his con- 
duct in doing it, to the persons suffering and 
interested only in common with themselves. 

If there had been an exigency shown for 
a sale, in this case, of the cargo, perhaps it 
would be just to regard such sale as the sale 
by the owners, and to hold them to account 
for it, as much as to account for the others 
made at home. For though the vessel has 
never aiTived home, and hence the owners 
are not strictly liable, within the words of 
the shipping articles, till she does; yet if she 
was condemned and sold abroad correctly by 
their agent, it does not, as before suggested, 
lie in their mouths to object that she has 
not yet returned; and by parify of reason- 
ing, if their agent correctly sold some of 
the cargo abroad, and received the proceeds 
of it, they are not to be heard to say, these 
proceeds have not come to their hands. The 
George [Case No. 5,329]; Cloutman v. Tuni- 
son [Id. 2,907]; Pitman v. Hooper [Id. 11,- 
ISo]; U. S. V. Winn [Id. 16,740]; The Sara- 
toga, [Id. 12,355]; 2 Hagg. Adm. 171. What- 
ever is legally and properly done and received 



by an agent is to be regarded as legally and 
properly done by the principal. But the evi- 
dence required as to the legality and pro- 
priety of the conduct of the agent on this 
subject, so as to bind the owners, is here 
entirely wanting. ■ 

So far as any evidence exists, it is almost 
all the other way. Beside this answer to the 
claim to hold them responsible to the crew 
for the captain's acts on this subject, he was 
in another view of the transaction as fully 
the agent of the crew as of the owners. To 
be sure, he was not selected by them direct- 
ly, and answerable to them directly; but he 
was selected by and answerable to ' their 
trustees, the owners acting as well in tlie 
behalf of the seamen as to their interests in 
the cargo as in behalf of the owners. This 
connection and relation are useful to pre- 
vent what the shipping articles call "plun- 
derage," and make the seamen vigilant as to 
any neglect or misbehavior of the master, 
of robbery by others, and to give sea- 
sonable information of them to consignees 
abroad and the managing owners at home. 
It seems to make the business more lucrative 
for all, when all are partners in the profits, 
and have imperative reasons for attention. 
But on the other construction, the seamen 
would be indifferent to all this, and might 
be tempted to unite in depredations on the 
very property in whose proceeds they are 
jointly interested, but for which, if lost or 
embezzled, the owners of the vessel are, by 
this other construction, to be held responsi- 
ble, and the crew not to be in some degree 
common sufferers. It is a matter of regret, 
that evidence .and admissions here are not 
more distinct as to the nature of the em- 
bezzlement, ban-atry or loss by the captain, 
being chiefly derived from his own accounts 
sent home to the owners. But it seems con- 
ceded to have amounted to some wrongful 
and fraudulent act, which prevented him 
from ever returning to this country. The 
definition of ban-atry is fraud and deceit by 
the master, committed on the owners of the 
vessel or cargo. 8 East, 126; [Swan v. Union 
Ins. Co. of Maryland] 3 Wheat. [16 U. S.] 
170, note; 14 Mass. 1; 13 Johns. 451. Such 
was it here, so far as explained. It may be 
by running away with the propeity, or smug- 
gling, so as to forfeit vessel or cargo, or any 
other fraudulent destruction or loss of them; 
though it must not be mere neglect. 3 Wheat. 
[16 U. S.] 171, note; 1 Strange, 581; Cowp. 148; 
4 Dum. & E. [Term R.] 33; 1 Durn. & E. [Term 
R.] 330; 2 Ld. Raym. 1349. If they insured 
here, it was not probably against barratry. 
8 Mass. 308; 13 Johns. 451. Insurers are 
not liable for barratry, unless it is specially 
insured against 7 Durn. & E. [Term R.] 505; 
1 Dm*n. & E. [Term R.] 323; 2 Strange, 
117i; 3 Durn. & E. [Term R.] 278. The own- 
ers can insure against it if they please, and 
offices deem it good policy to take such an 
insurance. Patapsco Ins. Co. v. Coulter, 3 
Pet [28 U. S.] 232; 2 Barn. & Aid. 82; Grim 
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V. Phoenix Ins. Co., 13 Jolins. 451. But here 
they could hardly De expected to be lialile 
for or to insure against frauds and losses of 
property, to he committed by part owners in 
equity. There was quite as much reason 
for the seamen to insure as to the cargo, as 
the owners. 

Seamen cannot insure their wages in com- 
mon cases of freighting voyages, as it might 
prevent so much exertion to save the vessel 
and earn freight. The Juliana, 2 Dod. 509; 
McQuirk V, The Penelope [Case No. 8,925]; 
1 Hagg. Adm. 239; 3 Dod. 201. But after 
they are earned, and especially if invested 
in a cargo on hoard, the objection would not 
seem to apply. And though then, it would 
not answer to allow them to insure against 
embezzlement or barratry generally, I see no 
reason why seamen may not in a voyage like 
this. Insure their own share, after some cargo 
is taken, and against the barratry of the 
captain or embezzlement by him or other 
seamen. But however this may be, a neglect 
or inability in law thus to insure, furnishes 
no reason why the loss must not fall on 
themselves rather than the owners, as the 
latter are here only private carriers, and not 
obliged to insure, and liable only for ordi- 
nary diligence, and presumed to exercise it 
here in respect to a cargo where the title 
was nominally all in themselves, and held 
in tiTist for themselves no less than others. 
If they are liable, it would seem also more 
proper to subject them in a special action 
on the case or on the contract, and not by 
charging them with the net proceeds of what 
they never received at home; and when the 
gist of the complaint is misfeasance, in em- 
ploying an unfaithful captain, rather than 
actual receipts by them of further proceeds, 
than they proposed to account for. There 
are some conflicting analogies and cases on 
this point, I admit, and it is not without 
some hesitancy I have come to the conclu- 
sion, that this exception, thus set up, grow- 
ing out of the general agency of the master 
for the owners, ought not to prevail to make 
the owners liable for his misconduct abroad 
in relation to this cargo, without further evi- 
dence than has been offered in the present 
case. But it need not be a matter of sur- 
Xjrise, that most questions in litigation have 
to be disposed of doubtingly, and resort be 
had often to general reasoning and analogies, 
to get any thing like certainty on the one 
side or the other. Because if precedents ex- 
isted in point, the counsel could seldom ad- 
vise parties to contest questions; and much 
less would they do it, if positive statute or 
well settled principles applied directly in 
point to the matter controverted. The most 
that courts can do, when not able to find 
such precedents, or statutes or principles to 
guide them, and which have been overlooked 
by counsel, or disregarded by parties, is to 
grope their way to what seems most just and 
truthful and right by the aid of collateral 
illustrations, indirect analogies, precedents 
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bearing on the question, but not running on 
all fours, and inferential reasoning from oth- 
er settled rules. And after all that, the re- 
sult may be only an approximation to what 
is correct, having the balance of legal prob- 
abilities in its favor, rather than being clear 
or undoubted. It is fortunate sometimes to 
be thus far fortified. It may be strong 
enough to form a new landmark in the law, 
a new and authoritative rule or guide; or it 
may only throw some new light on a diflS- 
eult question, and furnish scaffolding to aid 
others to mount higher. 

I am, however, more strengthened in the 
conclusion to exonerate the owners of the 
vessel for the master's embezzlement in this 
case and on this evidence, from another cir- 
cumstance, about to be explained. It relates 
to the long delay, which has been hidulged 
in by the plaintiff in prosecuting this whole 
claim, and which, it will be seen, bears spe- 
cially and unfavorably on that part of it for 
oil sold abroad by the master's misbehavior, 
as, during that delay, he has become both 
insolvent and dead. This is a consideration 
separate from the statute of limitations 
pleaded as a defence against the whole claim, 
and which I shall consider hereafter. When 
there is no technical bar by statute, and no 
delay, Which has changed the condition of 
the parties by sale, or settlements of the 
property at home, there may still be such a 
delay as to produce changes greatly affecting 
the property abroad. In respect to any oil, 
not actually received in. this country by the 
owners, there may be an injury by so long 
delay to call on them as to that oil, lost or 
improperly disposed of by the master abroad, 
as ought to exonerate them entirely from ac- 
countability for it, though otherwise liable. 
Thus applying a like rule in an admiralty 
case as in equity, the libellant not appearing 
ever to have apprized the respondents, that 
he should hold them accountable for the par- 
ticular oil lost abroad by the unfaithfulness 
of their captain, and never having prosecuted 
them for the same here till the captain was 
dead, and a remedy over on him by the re- 
spondents probably worthless; it would not 
answer'to justify a long neglect of that char- 
acter and tendency, and of such injurious re- 
sults, without further es^planations than have 
yet been given in this case. The action of 
congress in making vessels engaged in the 
bank and cod fisheries liable for only six 
months after the sale of the fish, to pay the 
share oi a seaman, shows by analogy that 
they ought to be prompt, and more especial- 
ly in any doubtful claim to oil lost abroad, 
and should not lay by till death and insol- 
vency, and loss of papers, and changes of re- 
sponsibility, may have made the claim en- 
tirely destitute of equity. If sustained at 
all, it may be only on the sharp points of the 
law, apices juris. A court of admiralty, 
however, in cases within its jurisdiction, pro- 
ceeds on equitable ' rather than strict legal 
principles, and is hence called "the chancery 
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for the sea." The Jxiliana, 2 Dod. 521; [The 
Orleans v. The Phoebus] 11 Pet [36 U. S.] 
175; [The Virghi v. Uyfhms], 8 Pet. [33 U. 
S.] 538; Hardin v. Gordon [Case No. 6,047]; 
Andrews v. Essex Fire & Maiine Ins. Co, 
[Id. 374]; 1 Hagg. Adm. 176, 357. On this 
cause of exemption, see a case in equity, 
Mason V. Crosby [Case No. 9,234], For this 
and the gi-ound before mentioned, I think 
the respondents in this admiralty proceeding 
should, in the fii'st instance, be charged with 
only the share or "lay" of the plaintifC in the 
one twenty-eighth of the net proceeds of the 
oil, which reached the hands of the owners 
in this country. 

The statute of limitations, as operating on 
this amount, and indeed the whole claim, is 
nest to be considered. The length of time 
which interposed between the sales of the 
oil here and the time this libel was filed, and 
which has been set out in the answer of the 
respondents in the nature of a bar by the 
statute of limitations, is vei*y unusual. I 
have no doubt that this statute should pre- 
vail in proper eases, when a party chooses 
to rely on it, in admiralty as well as in com- 
mon law proceedings; and, if not as a tech- 
nical bar, yet as an equitable defence, show- 
ing unreasonable neglect by the complaining 
paity. Willard v. Dorr [Case No. 17,679]; 
Brown v. Jones [Id. 2,017]. The statute of 
4th of Ann expressly reaches cases in ad- 
miralty for seamen's wages. Doug, 1, note; 
2 Browne, Civ. & Adm, Law, 187. It is a 
little singular in this case, that the libellant, 
not pretended to be wealthy, and impatient 
as seamen generally are for their dues, and 
having so large a demand against responsi- 
ble persons, should have slept over it so 
long and so soundly, if it was deemed valid 
or had not been seasonably settled. But it 
may have happened because he expected a 
claim was still pending hy the owners 
against the insurance offices, which might, if 
successful, increase the trust fund, in which 
he was interested; or it may be that he did 
not wish to encounter the defence there in- 
timated and now pleaded against his recov- 
ery, but abandoned at the hearing that he 
had deserted from the vessel. It is certain 
that Colter, the master, in one of the letters 
put into the case, charges him with having 
left the vessel without leave; and the libel- 
lant might hesitate in pushing his claim for 
some time, under such a charge to be con- 
tested, in expectation of Colter's death, who 
seems to have become very intemperate, and 
who died about two years since, and could 
not now be a witness against him. But 
there is no pretence of actual payment to 
him since the demand which he made in 
Jlay, 1839. Nor is there any evidence of a 
change in the position of the owners here, 
during this delay, by a division of the pro- 
ceeds among them, and the loss of any rem- 
edy over if some are now made liable, and 
thus raising strong equities to bar a recovery 
on either of those accounts. 



My impression then is, that the claim for 
what actually reached the owners ought not 
to be barred by the delay to enforce it, un- 
less it has been such, as at law would make 
the statute of limitations available against 
it. How this is, depends on the time when 
the right of action commenced. The right to 
some share in the proceeds commenced 
whenever there were any catchings, contin- 
gent on there being enough in the end to 
yield a net balance after deducting proper 
expenses, and on their reaching the owners 
so as to be sold and the products ascertained. 
That contingency having probably been fix- 
ed by the ariival of the oil here, the liability 
of the owners, if then fixed by it as a debi, 
was one not payable at once, in present!, but 
payable after the sales, and readiness to 
make a final adjustment. This readiness did 
not exist in October, 1839, when the two let- 
ters before referred to were written; and if 
there be some doubt, whether they are to be 
consti'ued as acknowledgments of something 
due to the libellant or not, which being with- 
in six years of filing and serving the libel 
would take the case out of the statute, as 
the law then stood, there is no substantial 
doubt, that they showed a want of readiness 
then, as provided for in the shipping articles, 
to make a final adjustment of the proceeds 
of the voyage. They were an admission by 
the respondents, that the legal time for such 
an adjustment, imder the contract and the 
facts of the case, had not an'ived. Hence 
no action could be maintained against them 
till after October 10, 1839; and the statute, it 
is well settled, does not begin to run till au 
action can be sustained. See Aug. Lim. 45, 
60, and cases there cited; Pothler, by Evans, 
404; 2 Story, Eq. Jm-, § 1531. Six years did 
not elapse from that time to the filing of the 
bill. It follows then, that six years not hav- 
ing expired since the right to sue accrued, 
and also not, since the claim was recognised 
or acknowledged by Allen and his agent as 
unpaid and soon to be adjusted, there is no 
technical bar to a recovery here, by means 
of the statute of limitations. 

The judgment below is, therefore, in most 
respects affii-med. If the counsel do not agree 
in making up the proper sum to be paid un- 
der this opmion, I wiU refer it to an auditor 
to make the proper computations and allow- 
ances, and report the amount due. 

And it may "be useful now to submit a few 
remarks in relation to one or two of these 
allowances under the peculiar circumstances 
of this case. Thus in respect to any char- 
ges and deductions, proper in this case for 
the freight of the oil home after the con- 
demnation of the ship, I should, as a general 
principle, think it was a part of the duty 
of the owners to carry the cargo, after taken, 
to this country; and that the expenses of 
doing it are chargeable to them, rather than 
to the cargo. If the vessel becomes not 
seaworthy on the voyage by perils of the 
seas, as is supposed to have been the case 
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here, tlie owners must, by analogy to other 
cases, on shifting the cargo, not receive 
freight on it, (or, in other words, have their 
share or proportion of the catchings.) unless 
they are at the expense of carrying it to the 
place of its original destination, so as to 
fiarn their freight, or what is a substitute 
for it In that way only can they equitably 
or legally earn their share in the net pro- 
ceeds of the cargo. But it may be, that by 
the shipping articles, or usages of the whale 
fisheries, which the articles recognize ex- 
pressly as binding, this rule would apply 
only where the vessel was not seaworthy at 
the time of leaving home. This last is not 
pretended to be the case here, and is seldom 
likely to be, as the owners of the vessel, on 
account of their large interest in the cargo, 
no less than the vessel, are deeply inter- 
ested to have her seaworthy, and could not 
indemnify themselves by insurance, if she 
was not seaworthy when sailing from this 
country. The articles of contract and the 
usage may therefore control what otherwise 
would seem proper, and make this misfor- 
tune, so far as regards the freight of the oil 
home, fall as a general charge on all the 
cargo, and all those interested in it. If 
they do, the allowance must be made, other- 
wise not. If they do, it will be another 
circumstance in the usages of this business, 
strengthening the opinion as to the joint 
stock or co-pai-tnership nature of it in equity; 
and hence exonerating the owners as to all 
oil, not received by them nor applied to 
their use, if exercising ordinary diligence. 
Again, if any of the cargo, sold abroad, ap- 
pears to have been sold and applied under 
one of those necessities, to make repairs or 
obtain supplies for the vessel, which impart 
to the master an authority to hypothecate or 
sell the cargo, the owners ought to be an- 
swerable for the share of the libellant in 
what has thus clearly and rightfully gone 
to their benefit. But if the evidence and 
papers prove nothing as to such a sale and 
application under such a necessity, and noth- 
ing has yet been seen in them or pointed 
out which renders this probable, then, as 
before suggested, nothing can be charged to 
the owners on this ground. The answer 
and evidence might have been fuller as to 
this, and as to the barratry and embezzle- 
ment by the captain. But the accounts ren- 
dered by him show great misconduct and 
peculation; making sales of some oil in the 
first account, which still brought or left him 
in debt to the owners for more than the 
whole proceeds of the sale, and in the other 
accounts showing sales, which left him in 
debt for oil several thousand dollars, and 
for both oil and the vessel, after many un- 
jallowable charges, in debt to the amount of 
nearly §9000. 

This may be placed in a different light on 
further attention being directed to it by the 
counsel for the libellant But if it cannot 
be, nothing must be added for any of the 
eales made by the captain abroad, as no 
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necessity is shown, and it is necessity alone 
that can justify .the exercise of such a strong, 
and in some degree dangerous power. The 
authorities are full to this effect Thus the 
master cannot pledge the freight to raise 
money for himself. Keith v. Murdoch [Case 
No. 7,652]. Yet he can bind owners for 
supplies necessary and suitable in kind. 
The Rhode Island [Id. 11,743]; 4 Barn. & 
Aid. 352; [Wainwright v. Crawford] 4 Dall. 
[4 U. S.] 226; Ross v. The Active [Case No. 
12,070]; Keith V. Murdoch [supra]. -And so 
for necessary repairs. 6 Mass. 163; 11 Mass. 
34; [Wainwright v. Crawford] 4 Dall. [4 TJ. 
S.] 226; 1 Starkie, 27; 2 Starkie, 428. But 
he must not hypothecate or sell, if furnished 
with means, or can draw, &c., as then it is 
not necessary. 1 Abb. Shipp. 125; [The 
Aurora] 1 Wheat [14 U. S.] 96; Patton v. 
The Randolph [Case No. 10,837]. And 
though he can sell the cargo, if necessary, 
for repairs abroad (3 C. Rob. Adm. 240; Abb. 
Shipp. 176, 245; 17 Mass. 478; 18 Johns. 
208; 1 Johns. 106; 11 Johns. 293; WilUngs 
V. Consequa [Case No. 17,767]; 2 Pick. 249; 
The Fortitude [Case No. 4,953]; 2 Browne, 
.Civ. & Adm. Law, 153; Pope v. Nickerson 
[Case No. 11,274]), yet there jnust be strong 
necessity, and this shown by those justify- 
ing the sale (Tunno v. The Mary [Id. 14,237]; 
Boreal v. Golden Rose [Id. 1,658]; Sloan v. 
The A. E. I. [Id. 12,946]; Liebart v. The 
Emperor [Id. 8,340]; Canizares v. Santissi- 
ma Trinidad [Id. 2,383]; 6 Bing. 262; Abb. 
Shipp. 244, note, 107; Scull v. Briddle [Case 
No. 12,569]; 1 Bing. 243, 445; The Tilton 
[Case No. 14,054]; 8 Taunt. 755; The Triton, 3 
3 Brod. & B. 151). And the laws of Oleron 
and of Wisbuy, and the code of Louis 14th, 
did not allow a sale in any case by the mas- 
ter, without express authority of the owners. 
If the master in this case was specially 
empowered by the owners to sell oil abroad, 
whenever deemed profitable by him, that 
would present a different justification and 
perhaps a new ground for the liability of 
the owner; unless, in such case, by the 
agreement or usage of the business, the own- 
ers were to account for only such sales 
abroad as actually were settled for with 
them by the captain. Nothing has been 
shown as to this, and nothing probably ex- 
ists; and without such an authority given 
expressly, the master is not agent of the 
owners to sell (2 Browne, Civ. & Adm. Law, 
134) ; and can only sell in the emergency be- 
fore described. There may have been, in 
fact, some payments made to seamen abroad 
with this oil, beyond the other means fur- 
nished; and if so, and if it is the usage to 
allow the master to make such payments, 
some claim may perhaps be upheld for some 
allowance to the libellant for his share in 
that. But this point was not raised at the 
hearing, and no evidence is offered about it 
except some statements in the accounts ren- 
dered by the master. If the parties do not 
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agree on this, tlie auditor can report tlie 
facts bearing on it, before tbe final decree 
is made up. Tbe judgment below is to be 
affirmed, but with the deductions from its 
amount I have indicated. 
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Case Ho. 7,553. 

JOY et al. V. WIBTZ et al. 

PL Wash. O. O. 41T.] i 

Oirenit Court, D. Pennsylvania. April Term, 
1806. 

Equity Pleading — Joinder of Paiities — Cred- 
iTOHS of Bankrupt — Release. 

1. A & B were indebted to the plaintiff and 
others; and A having become insolvent, and a 
commission of bankruptcy having issued against 
him, the creditors of A & B joined in releasing 
A from all the debts due to them from the 
firm of A & B. The commission of bankruptcy 
being superseded, the plaintiffs filed a bill on 
the equity side of the circuit court, to set aside 
the release. Held, that all the parties to the 
release of A should have joined in the bill; and 
the demurrer, for want of such parties, was sus- 
tained. 

2. Where creditors are to be paid out of a 
particular fund, or are all united in the same 
transaction, so as to produce privity between 
them; all should join in a bill which may bring 
their proceedings into the consideration of a 
court of chancery. 

3. To set aside a release, in such a case, all 
the parties to it must apply by name to the 
court; and one cannot act for the whole. 

The defendants having been indebted to 
the plaintiffs [Joy and Laurence], and to 
several other persons, and the defendant, 
Charles Wirtz, having got into insolvent cir- 
cumstances, his propei'ty, under the bankrupt 
law of this state, was assigned over to cer- 
tain persons, for the benefit of his creditors; 
upon which, they executed a release to him 
of the debts due to them, from Charles &. 
William Wirtz. The commission of bank- 
ruptcy, being afterwards superceded, be- 
cause the petitioning creditor was not such 
a person, as was intended by the law; the 
plaintiffs brought their action against Wil- 
liam Wirtz, to recover the debt due from 
Charles and William Wirtz; but failed, in 
consequence of the above release, given to 
one of the joint debtors, being pleaded. 
This bill is filed by two of the creditors, who 
joined in the release, for the purpose of hav- 
ing it set aside, and for obtaining payment 
of their demand, out of the estate of the said 
William Wirtz, in his possession; and to set 
aside certain voluntary conveyances, made 
by him, in favour of his wife and children, 
on the ground of fraud. The defendants de- 
murred to the bill, for want of proper pai'ties, 
alleging, that all the creditors should have 
joined. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Jlr. Kawle, for defendants, read Hinde, Ch. 
Prac. 151, 152; 2 Hinde, Ch. Pmc. 312. All 
the creditors should join; or if a part only 
sue, they should state in their bill, that they 
sue for themselves, and for the others. 

Mr. Tilghman argued, that sepai-ate credit- 
ors were not obliged to join, nor would It be 
proper; unless they were all to receive pay- 
ment out of the same fund appropriated by 
law, or by a third pei-son, 1 Atk. 282. 

BY THE COURT, Where the creditors are- 
to be paid out of a particular fund, or are 
united in the same transaction, so as to pro- 
duce a privity between them, all are to join;^ 
and the defendant shall .not be obliged to 
litigate the same question, with each sepa- 
rate creditor. In this case, all the creditors 
joined in an instrument, which at law dis- 
charged the defendant, William Wirtz, from 
the payment of the debts due to them by him^ 
self and Charles Wirtz. The object of this- 
bill, is to set aside this release, which af- 
fected all the creditors equally, and in which 
they all united. The court cannot set it aside, 
in respect of part of the creditors, and leave it 
to opei-ate against the others; nor can we set 
it aside as to all, unless all were parties, 
either by name, or as being represented by a 
part, suing in the names of all. The de- 
murrer must be sustained; but the plaintiffs 
have liberty to amend. 

[An amended bill was accordingly filed, to 
which there was a plea in bar for the reason 
that a party had been omitted, he being a citi- 
zen of Pennsylvania. Upon demurrer the plea 
was overruled. Case No, 7, 554.] 



Case JJTo. 7,554. 

JOY et al, V. WIRTZ et al. 

[1 Wash. O. C. 517.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1806. 

Equitx Pleading — Plea to Jukisdiction — Prop- 
er Parties— Deckee. 

1. A bill, on the equity side of the court, was 
filed by all the parties to a release of the defend- 
ants, except one, who was a citizen of Penn- 
sylvania. The complainants in the bill were 
all citizens of another state. To this bill, there 
was a plea to the jurisdiction of the court, al- 
leging the want of jurisdiction, because one 
creditor was not joined in the bill. Seld, that 
tlie court had jurisrlietion of the case. 

2. In chancery, there is a distinction between 
active and passive parties; the former being 
such as are so involved in the subject in contro- 
versy, as that no decree can be made without 
their being in court; the latter are such, as 
that complete relief can be given to those who 
seek it, without affecting the interests of the 
passive parties. 

3. If a decree can be made, without affecting 
the rights of a person not made a party, or 
without his having any thing to perform, nec- 
essary to the perfection of the decree; the court 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of tlie 
Supreme Court of the United States, under th<r 
supervision of Richard Peters, Jr., Esq.] 
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will proceed without him, if he be not amenable 
to the process of the court, or no beneficial pur- 
pose is to be effected by making him a party. 
[Cited in West v. Smith, 8 How. (49 U. S.) 
410; Abbott t. American Hard-Rubber Co., 
Case No. 9.] 

4. There is no difference between a person, 
^ho, on account of his residence beyond seas, 
cannot be made answerable to the process of the 
court, and one who, by the laws of the United 
States, cannot be brought into court; and wher- 
ever, in the former case, a person, so circum- 
Btanced, need not be made a party, he need not 
be made a party in the latter case. 

5. Care will be taken not to make a decree, 
which will affect the person who is not party 
to the suit. 

[Cited in Smith v. Ford, 48 Wis. 145, 2 N. 
W. 134, and 4 N. W. 462.] 

This case [Case No. 7,553] was .tried at the 
last term, on a demurrer, for want of par- 
ties. The complainants amended their bill, 
by making all the relators complainants, ex- 
cept A. Dubois, a citizen of Pennsylvania. 
A plea was put in, stating this in bar, to 
which there was a demurrer. 

It was argued by Lewis and Tilghman, for 
the plaintiff, that, though all the creditors 
joined in'the release, yet, they expressly re- 
leased each for himself, and not for the oth- 
ei-s. Of course they were not connected in 
interest; there was no privity; • and each 
might be released without the others. But, 
at any rate, Dubois not being permitted to 
sue in this coui*t, being a citizen of Pennsyl- 
vania, there is no necessity to make him a 
party, any more than if he was beyond the 
reach of the process of the court; and that, 
whenever a person is not amenable to the 
jjrocess of the court, he need not be made a 
paity. So in many other eases. 1 Eq. Cas, 
Abr. 72-74; 2 Eq. Cas. Abr. 166; 2 Atk. 
raO; Pinch, Prec. 99, 112; Mitf. Eq. PL 52, 
53; Finch, Prec. 592; 1 Oh. Cas. 35; 1 Atk. 
2S2; P. Wms. 33; Hind, Prae, 151, 

WASHINGTON, Circuit Justice, When 
this cause was heard at the last term, on de- 
murrer for want of parties, the court did no 
more than sustain the demurrer, and direct 
proper parties to be made. AU those who 
executed the release, have since been made 
complainants, except Abrabam Dubois, a cit- 
izen of Pennsylvania; and his not being 
made a party, is the subject of a plea, which 
Is now to be decided upon. In support of 
the plea, it is contended, that the court can- 
not make a decree, without having all the 
parties, who united themselves together by 
the release, before them; and that to pro- 
ceed, without making aU the releasors par- 
ties, would be to violate one of the fixed 
principles of a court of equity, which pro- 
fesses to prevent multiplicity of suits. It is 
Admitted, that Dubois cannot be made a par- 
ty; but this is urged as a reason, why the 
suit is improperly brought in this court In 
deciding who ought to be parties, it is neces- 
sary to distinguish between active and pas- 
sive parties; between those who are so nee- 
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essarlly involved in the subject in contro- 
versy, and the relief sought for, that no de- 
cree can be made without their being before 
the court; and such as are formal, or so far 
passive, that complete relief can be afforded 
to those who seek it, without affecting the 
rights of those who are omitted. The Case 
of Fell, 2 Brown, Ch, 276, presents us with 
the rule, and with a strong illustration of it. 
A second mortgagee brought a bill against 
the first, to redeem, without malting the heir 
of the mortgagor a party, who was stated to 
be resident in another country. An objec- 
tion for want of parties being made, the 
chancellor observed, that there was a dis- 
tinction as to proceeding in the absence of 
parties abroad, between their being active 
and passive: that the mortgagor, or his heir, 
cannot be considered as a passive party; be- 
cause, the decree is, that the second mort- 
gagee shall redeem the first, and that the 
mortgagor redeem him, or stand foreclosed 
on this account; the mortgagor or his heir, 
being an active party, the court cannot pro- 
ceed without him; and his being a party 
cannot be dispensed with, though he is not 
amenable to the process of the court Many 
other eases might be mentioned, equally 
strong with that just cited; and, in all of 
them, the rule is so stubborn, that I doubt, 
if, under any circumstances, it can be made 
to bend to the plea of necessity. But, if a 
decree can be made without affecting the 
rights of a person not made a pai-ty, or with- 
out his having any thing to perform neces- 
sary to the perfection of the decree; reason, 
as well as adjudged cases, will warrant the 
court in proceeding without him, if he be 
not amenable to the process of the court or 
no beneficial . purpose is to be effected by 
making him a party. The object of a court 
of equity is to prevent a multiplicity of suits, 
to do complete justice, and to make the per- 
formance of its decrees safe to those who 
must obey them. Hence results the rule, 
that all persons concerned in the demand in 
the question in dispute, must be made par- 
ties. But this rule is not so inflexible, that 
to preserve it, the court will not deny relief 
to those entitled to seek it because there are 
others, who cannot be made parties, and who 
need not be so, otherwise than for the sake 
of principle, on which the rule is founded. 
This would be to make the great and pri- 
mary objects of this court, subservient to 
those which are merely secondary- I admit 
that the cases cited, apply to defendants. 
But D-o case like the present could occur in 
England; and the reason of those cases, as 
applicable to defendants, is equally strong 
when applied to those who are complainants. 
I shall only add, that there is, in reason, no 
difference between a person, who, on account 
of his residence beyond seas, cannot be made 
answerable to the process of the court, and 
one who, by the laws of the United States, 
cannot be brought into this court; and that 
wherever, in the former ■ case, a person so 
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circumstanced need not be made a party, be 
need not be made a party in tbe latter ease. 
The court will take care to make no de- 
cree to affect Mr. Dubois; and a complete 
decree may be made, without his being a 
party. At the same time, to prevent multi- 
plicity of suits, it would be proper to make 
him a party, if the court could make a decree 
for or against him. Plea overruled. 



Case "No. 7,655. 

JOY et al. T. WURTZ et al. 

[2 Wash. O. O. 266.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. . 

Equity Jdbisdiotion— Setting Aside Belease— 
Fkaud. 

Where a release is given to one joint debtor, 
although under a misapprehension of its oper- 
ating to discharge the co-debtor, a court of eq- 
uity will not relieve from it, unless whei*e there 
was fraud or unfair practices. 
[Cited in U. S. v. Murphy, 15 Fed. 594.] 
[Distinguished in Upjohn v. Ewing, 2 Ohio 
St. 19.] 

The bill was brought to set aside a release, 
executed by the plaintiffs to William Wurtz, 
of a debt due to the several complainants, by 
W. & C. AVurtz, copai-tners in trade, and 
which by a settled account, they had agreed 
to pay. In the year 1788, Joy, one of the 
complainants, took out a separate commis- 
sion of bankruptcy against Christopher Wurtz, 
and all his estate, real and personal, was as- 
signed to certain persons, amongst whom 
Joy was one, for the benefit of all his cred- 
itors. In order to obtain from William Wurtz 
the title papers of some of the real property 
belonging to the copartnership, and in consid- 
eration of other separate property delivered 
by William Wurtz to the complainants, they, 
on the 30th of March, 1789, executed a re- 
lease to him of all debts, demands, suits, &c., 
which they have, or might have, for deal- 
ings and transactions by the said William 
Wurtz, or in the name of Christopher & Wil- 
liam Wurtz. Some time after, the supreme 
court of Pennsylvania, in an ejectment 
brought by the plaintiffs to recover part of 
the real property of Christopher Wurtz, de- 
cided, that the commission of bankruptcy, is- 
sued against the said Christopher Wurtz, 
was void under the law of this state; the 
debt of the petitioning creditor having been 
contracted before the passage of the law, al- 
though the agreement of Christopher & Wil- 
liam Wurtz to pay, was made afterwards. 
Upon this decision, one of the complainants 
brought an action against Christopher Wurtz, 
to recover his debt, and the release to Wil- 
liam Wurtz being pleaded in bar, this bill 
was filed, in order to have the release put 
out of the way, as to Christopher Wurtz. 

1 rOriginally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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For complainants, were cited, by Mr. Hal- 
lowell and Mr. Lewis, the following cases, 
tending to show that in cases of mistake, 
even of law, a court of equity will relieve; 
13 Vent 549, pi. 2; 2 Ir. Ch. 154; 1 Eq. Cas. 
Abr. 27, pi. 2; Id. 28, pi. 6; 1 P. Wms. 727 j 
2 Ves. Sr. 310; 1 P. Wms. 130; 2 Yes. Sr. 
100; 2 Atk. 31; 1 Vern. 32; 3 Atk. 522. 

On the other side, were cited: 1 Fonbl. 
Eq. 116; 2 Vern. 615; 3 Bos. & P. 35; 7 
East, 456; Doet & Stud. 147; 1 Ponbl. Eq. 
128; 9 Ves. 125; and particularly 1 Fonbl. 
Eq. 106, 108, to show that in such a case as 
this, ignorantia legis non excusat. 



WASHINGTON, Circuit Justice (PETERS, 
District Judge, absent). I have considered 
this case with attention, with a view to diS' 
cover, if I could, any solid ground upon which 
to relieve the complainants: for it is clear, 
that the release to William Wurtz was given 
under a mistaken opinion, that the proceed- 
ings, then depending against Christopher 
Wuitz under the commission of bankruptcy, 
would render the instrument inop,erative as 
to him. But if a misapprehension of the le- 
gal consequences of a release to one joint 
debtor, can furnish a sufiicient reason for 
setting it aside, the principle from which 
such a eonsequepce flows, would be of no 
other use than to send the releasor, in almost 
every instance, into a court of equity: for, I 
think it may safely be afloirmed, that it can 
seldom happen that a creditor, who gives a re- 
lease to one of two joint co-obligors, witliout 
receiving full satisfaction, intends thereby to 
discharge the other; and whether the misap- 
prehension is of the legal effects of the re- 
lease by itself, or as dependent upon some 
other legal question which is also mistaken, 
the reason is the same. It is not pretended 
in this Case, that any unfair practices were 
used by either of the joint debtors in order 
to procure this release; or that the complain- 
ants were ignorant of any facts material for 
them to know; or that a different kind of 
instrument was intended by the parties, or 
directed to be drawn, than the one which 
was actually executed. In such a case, I 
am aware of no case in which equity has not 
followed the law. 

The strongest cases cited for the complain- 
ants, are those from Vesey and Atkins: but 
in them, the court detected the mistake in the 
bonds, by referring to the nature of the orig- 
inal contracts, of which they were only the 
evidence, and by this test, the obligors were 
considered to be severally bound in equity, 
because they were so by the original contract 
of loan. It is upon the same principle, that 
if a settlement differ from the articles, or an 
instrument is drawn differently from the 
agreement of the parties, equity will look at 
the intention. But the principle of those 
cases is inapplicable to this, which is purely 
a question of law, attended by no circum- 
stance of fraud, and none of mistake, but 
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sucli as is common in similar releases,^ to 
warrant tlie interposition of a court of equity. 
Jlistakes of tMs kind are not unfrequent, and 
yet it is worthy of remark, tliat no instance 
has been furnisliea, in whicli chancery has 
relieved. There are, besides, circumstances 
which present this case in an unfavourable 
point of view for the complainants. It is 
now twenty yeai-s since all the estate of 
Christopher Wurtz, against whom relief is 
sought, was assigned to certain persons, in 
whom the right to dispose of it upon such 
terms as they might think proper, was com- 
pletely vested. It is true, that these sales, 
if any were made, would not conclude Chris- 
topher Wurtz, at least as to his real estate; 
but it is, perhaps, impossible at this day to 
calculate the injury which that defendant 
has sustained* by an act, which, I am bound 
to say, violated the law of this state, and the 
rights of the individual. Can the complain- 
ants restore him to the situation in which he 
was, at the time the commission of bank- 
ruptcy was taken out. or at the time when 
by the operation of the law, he was dis- 
charged from the debts due to the complain- 
ants? Can they furnish a plain and satisfac- 
tory rule, for estimating and compensating 
those injuries? And unless this can be done, 
I am at a loss to discover the principle upon 
which they can entitle themselves to the as- 
sistance of a court of equity. The bill must 
be dismissed with costs. 



Case ITo. 7,566. 

Es parte JOYCE. 
[23 Int. Rev. Eec. 297; 25 Pittsb. Leg. J. 17.] i 
District Court, W. D. Missouri. Aug. 15, 1877. 
Habeas Coupus— Practice— Former Judgment— 

ReVIETV— INTERN'AL ReVENOE LATV— VIO- 
LATION — ^Appeal. 

1. On habeas corpus a court has the power to 
review its former judgment so far as .to deter- 
mine whether it exceeded its power in passing 
a judgment claimed to he illegal. 

2. Under section 3169 of the Revised Stat- 
utes of the United States, two or more offences 
—the conspiracy to defraud and having knowl- 
edge of a violation of the internal revenue laws 
by others without reporting the same— may be 
committed by an officer of the internal revenue 
department, and these offences may be joined 
in the same indictment. A knowledge of the 
violation of the internal revenue law by others, 
may be had by such officer, with a guilty fail- 
ure to report the same, without such officer nec- 
essarily being in the "conspiracy to defraud." 

3. "Where there has been a separate verdict 
of guilty, on the several counts in the same in- 
dictment under Uiat section, and the various 
offences charged are related to and connected 
with each other, so as to substantially consti- 
tute but one offence, the court should render 
but one judgment on the verdict. 

4. Where a separate sentence was rendered 
on the verdict on each count of such an indict- 
ment: 7ield, that the court exceeded its power; 
the judgment on the conspiracy count exhausted 
the legal power of the court to inflict punish- 

1 [25 Pittsb. Leg. J. 17, contains only a par- 
tial report] 
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ment, and the rest of the judgment is a nuUity, 
The petitioner, Joyce, having served the full 
term of imprisonment required by the sentence 
for conspiracy, his further detention under the 
sentence on the other counts is illegal. 

5. From the final decision of the judge, dis- 
charging on habeas corpus a prisoner held un- 
der an illegal sentence of a federal court, an ap- 
peal to the circuit court of the United States is 
allowed the United States, on the apphcation 
of the district attorney. 

On habeas corpus. 

The United States was represented by Hon. 
M. T. C. Williams, Asst, U. S. Atty. 

Col. Joyce was represented by his attorney, 
Gov. Fletcher. 

KREKBL, District Judge. Petitioner is 
before me on writ of habeas corpus seeking 
to be discharged from imprisonment in the 
penitentiary of Missouri, on judgment of this 
court in one of the whiskey cases. The in- 
dictment, xmder which the conviction was 
had, is drawn under the fourth and ninth 
subdivisions of section 8169 of the Revised 
Statutes of the United States. The pleader 
saw cause to reverse the order of the stat- 
utes, and in the three first counts of the in- 
dictment—under the ninth subdivision of the 
section cited— charges that defendant, Joyce, 
had knowledge of Feineman and of Sheehan 
violating the revenue law, and failing to re- 
port such knowledge as required. The fourth 
count charges that Joyce conspired and col- 
luded with Sheehan to defraud the United 
States, an offence under the fourth subdi- 
vision of the section cited. On trial, the de- 
fendant was found guilty on each count in 
the indictment, and after filing motion for 
new trial, he withdrew the same before hear- 
ing, and demanded judgment, which was 
entered, and is in the following form: . "That 
the said John A. Joyce, defendant, be im- 
prisoned and confined for the term of two 
years in the Missouri penitentiary under -the 
fourth count of the indictment, the first term 
to commence on this i3th day of November, 
1875, and that under such count he pay a 
fine of one thousand dollars; and that he be 
further imprisoned and confined in such peni- 
tentiary for the term of eighteen months un- 
der the first, second and third counts of the 
indictment, and that under such counts he 
pay a fine of one thousand dollars, the second 
term of eighteen months to commence on the 
expiration of the first term of two years, and 
said two terms to constitute a continuous im- 
prisonment of three years and six months." 
J&yce, in his petition for the writ of habeas 
corpus, claims that the four counts of the 
indictment charge but one offence, and that 
when the court entered judgment on one 
count, it exhausted its power, and that Joyce 
having served out his sentence of two years- 
after allowing due credit for good behavior- 
he is entitled to a discharge, thus virtually 
claiming that the conspiring and colluding 
to defraud the United States under the fourth 
subdivision of section 3169, and the ninth 
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subdivision, the liaving the knowledge of the 
commission of offences against the revenue 
law and failing to report, is one and the same 
offence. There is no doubt that two offences 
—the conspiring and colluding to defraud, 
and the having knowledge of the violation 
of the revenue law without reporting — may 
be committed, for they have no necessair con- 
nection in so far at least, that a knowledge of 
the violation of the revenue law by others may 
be had, without the person having the knowl- 
edge being in the collusion to defraud. The 
various counts of the indictment under con- 
sideration so charge the offences as to con- 
nect them with the -conspiracy to defraud 
entered into between Joyce, the revenue 
agent, and Sheehan, the distiller. Joyce, the 
revenue agent, must necessarily have known 
that others besides the distiller must violate 
the revenue law in order to carry out the 
design of the consphracy to defraud, for with- 
out such violation it could not have been 
carried out and made effective. Feineman, 
the rectifier, was made the willing instru- 
ment in the conspiracy. The ganger and 
warehouse keeper became the paid tools. As 
soon as the conspiracy to defraud went into 
effect, Joyce, the revenue agent, well knew 
that the gauger, warehouse keeper and recti- 
fier were violating the revenue law, such 
violations being calculated on in entering into 
the scheme to defraud. The evidence on the 
trial was all directed to the establishing of 
the conspiracy to defraud, for while the 
prosecution might have fallen short of a con- 
viction in this particular, it could still have 
succeeded in showing that Joyce knew of 
violations of the revenue law without hav- 
ing reported them, so that the jury was justi- 
fied, under the evidence, in finding guilty 
upon all counts, after being satisfied of the 
guilt of defendant on the conspiracy count. 
The proper judgment upon the verdict ren- 
dered was for the court, and the present in- 
quiry is, did the court exceed its power in 
rendering the judgment it did. There is now 
no doubt upon my mind that the judgment 
of the court should have been as but for one 
offence and had the motion for a new trial 
not been withdrawn but considered it is 
probable that on consideration the conclusion 
now reached would have been arrived at, 
but certainly not to the advantage of the 
petitioner who would undoubtedly have re- 
ceived the full measure of punishment al- 
lowed by law. The Joyce case happened to 
be the first of the long Ime of whiskey fraud 
eases afterward tried here, and in other 
courts. Well do I remember my deep anxie- 
ty to bring offenders to justice on the one 
hand, and not to be unjust to defendants up- 
on whom outraged public justice was about 
to descend. The justice of the case is now 
comparatively easy to determine. Not so the 
law, for the question is a grave one, in how 
far a court under habeas corpus proceeding 
can review its former judgments, for it 
amounts to nothmg less than this. Upon the 
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point of pronouncing one judgment only upon 
the various coimts of the indictment, I have 
the indirect support of Justice Nelson, quoted 
in the Tweed Case; 2 upon the extent of the 
power of a court to review its former judg- 
ment in order to see whether it had power to 
pass the judgment it did, the supreme court 
of the United States, in Ex parte Lange, 18 
"Wall. [85 U. S. 163], has passed. But above 
all I feel relieved because the judgment about 
to be entered can be reviewed and the various 
questions involved authoritatively settled on 
appeal. 

The conclusions arrived at are that the in- 
dictment under consideration in its various 
counts charges but one offence; that when 
the court entered its judgment on the con- 
spiraey count it exhausted its power and that 
the rest of the judgment is void; that Joyce 
having sei-ved the full term of his sentence 
of two years in the penitentiary, (after allow- 
ing due credit for good behavior), is entitled 
to a discharge, which is granted him on con- 
dition that he and surety enter into recogniz- 
ance of one thousand dollars to appear and 
obey any order of court which may be made 
in this or the appellate court 

At the conclusion of the judge's remarks 
in deciding the case. Col. Williams presented 
the application of the government for an ap- 
peal to the circuit court of the United States 
of this district. The appeal was gi-anted, and 
Col. Joyce gave as his bondsmen for his ap- 
pearance to abide the judgment of the court 
on the appeal, T. O. Fletcher and Wm. G. 
McCarty, in the sum of one thousand dol- 
lars. 



Case jKTo. 7,657. 

The J. R. HOTLB. 

[4 Biss. 234.] 1 

District Court, D. Indiana. July, 1868. 

Admiralty Juhisdictiox — Affidavits to Libei, 
— Lien for Advance Money. 

1. A person who in one state advances mon- 
ey to release a boat belonging in another state 
from the possession of the marshal for the for- 
mer state, has a lien upon Ithe boat for] the 
money so advanced which he can enforce in rem 
m a court of admiralty. 

[Cited in The Kobertson, Case No. 11.923: 
Bovard v. The Mayflower, 39 Fed. 42.] 

2. There is no rule in admiralty, in the district 
court for Indiana, requiring that libels in rem 
in civil causes shall be supported by the affida- 
vit of the libellant. 

3. Libels in civil actions in rem need not 
state the occupation and residence of the libel- 
lant. 

In admiralty. 

Chas. E. Marsh, for the motion- 
Gordon & March, contra. 

Mcdonald, District Judge. On the 30th 
of November, 18G7, John H. Lee and Joseph 

2 [9 Wall. (TG U. S.) 425.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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R. Hoyle filed in this court a libel, in a 
cause civil and maritime, agauist tlie steam- 
boat J. -R. Hoyle. Afterwards, under this 
proceeding, divers other persons— among whom 
were Wadkins and Raymond, and George 
Brose and John J. Brose— intervened, and 
filed libels against the same boat. George 
Brose and John J. Brose now appear, and 
move that the libel of Wadkins and Raymond 
be dismissed. 

Various causes for this motion have been 
stated; but they are all comprehended within 
the following: 1. That there is nothing stat- 
ed in the libel to authorize the court to ren- 
der any judgment in favor of Wadldns and 
Raymond. 2. That the libel is sworn to by 
the proctor, and not by either of the libellants. 
3. That the occupation and residence of the 
libellant are not stated in the libel. The libel, 
after reciting the filing of Lee and Hoyle's 
libel, and the seizure of the boat under it, 
alleges that, at Shreveport, Louisiana, on the 
2d of February, 1866, Wadkins and Ray- 
mond "loaned to the said boat the sum of five 
hundred dollars, for the purpose of releasing 
said boat from an attach'ment at that place, 
where said boat had been attached and held 
in custody for a debt of said sum of five 
hundred dollars;" that "said sum of five hun- 
dred dollars was, by said libellant, for the 
purpose aforesaid, paid to one W. B. Lewel- 
len, who was then the clerk and owner of said 
boat; and that, at the time said sum of 
money was thus loaned, the libellants received 
from said Lewellen a receipt as follows: 
'Steamer J. R. Hoyle, Dr. W. H. Wadldns 
and J. Raymond ?500, borrowed, money, this 
Feb. 2d, 1S66. W. B. LeweUen.' " The libel 
further avers, that this five hundred dollars 
was applied to said purpose, and that no part 
of it has been repaid. There are other al- 
legations in the libel; but it is unnecessary to 
state them with reference to ,the present 
motion. We will proceed to examine the ob- 
jections on which the motion to dismiss the 
libel is founded. 

I. It is insisted that there is nothing stated 
in the libel that would authorize the court to 
render any judgment in favor of the libel- 
lants. This objection is in the nature of a 
•demurrer, and proceeds on the supposition 
that the claim set up in the libel is not one of 
xidmiralty cognizance. It is correctly said in 
support of this niotion, that the writing 
-copied into the libel is not a bottomry bond. 
It has scarcely a feature of such a bond. 
Indeed, it is no bond at all, for it is not 
sealed. But is not the transaction set out 
in the libel a maritime loan operating in 
rem? If so, it furnishes ground for mari- 
time jurisdiction. "For if a master borrow 
money abroad for the necessities of the 
ship, and so apply the same, and no instru- 
ment of bottomry or hypothecation is given 
tlie law merchant gives to the lender a lien 
■on the shiiJ for the amount, in addition to 
any remedy he may have at common law." 
1 Pars. Mar. Law, 408. Such a lien, it 



seems, the lender would have, though noth- 
ing was expressly stipulated as to the lia- 
bility of the vessel. Indeed, it is at this 
day a well established doctrine, that a person 
who lends money for the .use of a ship in a 
foreign port has the same lien on the vessel 
as material men have. Davis v. Child [Case 
No. 3,628]; The Sophie, 1 W. Rob. Adm. 
368. Shreveport, where this loan was made, 
is a foreign port within this rule,- The Gen- 
eral Smith, 4 Wheat [17 U. S-] 43S. 

The ease of Maitland v. The Atlantic [Case 
No. 8,980], has been cited tu support of this 
motion. It is my opinion that the case gives 
no countenance to the motion. It decides 
that a bottomry bond with exorbitant usury 
is invalid if it stipulates that the payment of 
it shall not depend on the fortunate issue of 
the voyage; and that if a master borrows 
money at a foreign port to repair his ship, 
and executes a bill of exchange for its re- 
payment, the lender waives his lien on the 
vessel for the money. But that is not the 
present case. Here was no bottomry bond, 
no bill of exchange, nothing done to waive 
a lien. And the judge, in deciding that case, 
said: 'Tt is perfectly true, * * * that 
the very fact that advances had been made to 
defray the expenses of repairs, would create a 
lien upon the vessel, if such advances had 
been made upon the credit of the vessel; 
and that such a lien would exist, if there had 
been mo special act of hypothecation or 
mortgage. It would indeed exist by opera- 
tion of law. But if instead of relying on the 
general principles of maritime law, the lender 
of the money chooses to exact of the master 
a special hypothecation of the vessel and 
cargo, and causes to be inserted in the instru- 
ment clauses which operate as a waiver of 
his lien, or as a forfeiture of his right to 
proceed in rem, how can a court of ad- 
muralty grant him relief 3 If, as in the case 
now under consideration, he exacts maritime 
interest on his loan, and at the same time, 
expressly refused to assume maritime risks, 
is it not clear that the very instrument on 
which he relies for his security is, by the 
well recognized principles -of maritime law, 
an abandonment of all claim against the ves- 
sel? It is well settled, that if a material 
man gives personal credit, even in the case of 
material furnished to a foreign ship, he loses 
his lien." This reasoning strongly supports 
the libel under consideration, in which there 
appears to have been no waiver of any kind. 

But it is understood that this case from 
Newberry is cited as applicable to the pres- 
ent one on the ground that the instrument 
copied into the libel is a personal secm'ity 
like the bill of exchange in the case of Mait- 
land V. The Atlantic [supra], and is therefore 
a waiver of the lien on the boat. I cannot 
so regard it. The instrument in question is 
neither a bill nor a note. It is no personal 
security. It is, indeed, signed by W. B. 
Lewellen. But it contains no promise by 
him. On the contrary, it plainly expresses 
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the steamer as the debtor; and I think it 
must be construed rather as creating a lien 
on the boat, than as destroying it. It is 
plainly intended to show that the steamer is 
liable for the money borrowed; and it is 
extraordinary that it should be adduced to 
establish the extinction of that liability. 

It is argued, moreover, that the libel does 
not allege that thei*e was any necessity for 
this loan, and is therefore bad. It is cer- 
tainly a general rule that the master or cap- 
tain of a vessel cannot, without the owner's 
consent, create a lien on it for money loaned 
or materials fm"nished, unless the same are 
necessary in order to prosecute the ordinary 
business of the vessel. But this rule does 
not apply to the owner of it. The rule is 
restricted to masters and other agents on 
this obvious principle, that, as generally the 
owner does not expressly authorize the mas- 
ter or other person to create liens on his 
vessel, the agency is only implied, and it is 
not reasonable to imply such an agency un- 
less there was a necessity for the money 
advanced in order to prosecute the voyage- 
Smith, Jlerc, Law, 411. This reason does 
not apply where the owner obtains the loan. 
In that case, the lender is imder no obliga- 
tion to inquire whether the loan is necessary 
in order to the prosecution of the voyage. It 
is enough that the money is to be applied 
to the purposes of the voyage. 1 Pars. Mar. 
Law, 410, and cases cited in note 6. Now 
the libel in this case avers that the loan was 
obtained by W. B. Lewellen, "who was then 
the clerk and owner of said boat." As own- 
er, he could create the loan whether there 
was any special necessity for it or not. 

But I do not concede that there was not 
such a necessity for this loan as to justify 
an agent in making it and binding the boat 
for it. The steamer was seized imder an 
attachment, and was in the legal custody of 
an officer. She could not proceed on her 
voyage tiU she was released. How long she 
would be delayed thereby, who could tell? 
This was as sti'ong a necessity as the want 
of provisions, or materials, or even repairs 
on the boat, could be. The Am'ora, 1 Wheat. 
[14 U. S.] 96. The first objection to the 
libel, therefore, cannot be sustained. 

II. It is objected that the libel is sworn to 
by a proctor, and not by either of the libel- 
lants. I find nothing in the rules promul- 
gated by the supreme court requiring libels 
like the present to be sworn to. By the third 
and fom'th rules of the court of the Southern 
district of New York, a libel praying an 
attachment in personam or in rem, or de- 
manding the answer of any party under oath, 
must be sworn to by the libellant Betts' 
Adm. 22, 23. But even these rules, if we 
had such here, would not reach the present 
case. Prof. Parsons says: "Regularly, the 
libel should be signed by the libellant or his 
agent, and by a proctor of the court, and, 
imless brought in behalf of the government, 
verified by the oath of the libellant. This 



matter, however, is of course very dependent 
on the practice and rules of the several dis- 
trict courts of this country." 2 Pars. Mar. 
Law, 680. In Coffin v. Jenkins [Case No. 
2,948], that distinguished judge says, "I ob- 
serve, too, that there are some irregularities 
in the present case. The libel is sworn to, 
but not the answer. The reverse is the usual 
and pi'oper practice, although there is no 
objection to the libel being sworn to if tlie 
libellant chooses." From this language, I 
suppose that Judge Story did not consider 
that, as a general rule, libels must be sworn 
to. The seventh admiralty rule of the su- 
preme coiurt provides, that "in suits in per- 
sonam no warrant of arrest, either of the- 
person or property of the defendant, shall 
issue for a sum exceeding five hundi'ed dol- 
lars, imless by the special order of the court 
upon affidavit or other proof showing the- 
propriety thereof." The present case is not 
within this rule; and it is a fair deduction 
from the rule, that libels not falling within 
it, need not to be sworn to. The fourth rule 
in admiralty adopted by this court is very 
similar to the seventh rule of the supreme 
court. It provides that "all libels praying 
process of arrest, whether in rem or in per- 
sonam, shall be verified "by oath or affirma- 
tion of the libellant, unless for sufficient 
cause such oath shall be dispensed with by 
the special order of the judge." I do not 
think that the present case is within this 
rule. But even if it wei*e, I would not sus- 
tain the motion made by G. and J. J. Brose 
to dismiss the libel. The rule was not made 
for their benefit, but for that of the owner 
of the boat. The want of an affidavit to the 
libel can do them no harm; and they have 
no right to complain of it Even if the owner 
made this motion, I should be inclined to 
overmle it, and permit the affidavit now to 
be added. 

m. It is also objected to this libel that it 
fails to state the occupation and residence 
of the libellants as required by the twenty- 
third rule of the supreme court. That rule 
only requires that the libel, "if in personam," 
shall state "the names, and occupations, and 
places of residence of the parties." The 
present is a libel in rem, and no't in person- 
am. Therefore this objection is without 
weight 

The practice of moving to dismiss libels 
for defects apparent on their face, ought not 
to be indulged. If a libel is defective, the 
proper course is to file exceptions to it. If 
these are sustained, the court would allow 
the libellants to amend. But if the motion 
to dismiss is sustained, the cause is out of 
court, and no amendment can be made. Ad- 
miralty courts are very liberal in allowing 
amendments; and the indulgence of motions 
to dismiss would hardly be consistent with 
that liberality. If, therefore, the objections 
taken to this libel were well foimded, I 
should be reluctant to sustain a motion to 
dismiss it — especially so, If, as in the present 



[13 Fed. Cas. page 1179] 



(Case No. 7,658) JUANDQ 



case, the molion is made, not by the owner 
of the boat, but by interveners asserting 
claims against tlie boat, and occupying the 
same position in the suit as the libellants 
Wadliins and Raymond do. The motion to 
dismiss is overruled. 
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JUANDO V. TAXLOR (two cases). 

\2 Paine, 652; i 3 Wlieeler, Grim. Cas. 382.] 

District Court, S. D. New York. Aug., 
1818. 

Prize— Citizenship— Rights of Citizens — Ned- 

TRALITT. 

1. The doctrine of perpetual allegiance grew 
■ out of the feudal system, and was supported 

upon a principle which became imperative with 
the obligations on which it was founded. 

2. In the "United States, expatriation is con- 
sidered a fundamental right. As far as the 
principles maintained and the practice adopted 
by the government is evidence of its existence, 
it is fully recognized, and its constant exercise 
has never in any way been restrained. 

3. The general evidence of expatriation is 
actual emigration, with other concurrent acts, 
showing a determination and intention to trans- 
fer one's allegiance. 

4. Where the evidence was, emigration more 
than twelve years ago — swearing allegiance to 
another government eight years since — entering 
into its service and continiiing in it, uniformly; 
held, that the defendant had lost his character as 
a citizen of the United States. JJeM, further, 
that to sustain his expatriation the government 
to which he had sworn allegiance, if independent 
in fact, need not have been recognized as such 
by the United States, but that the fact of emi- 
gration and the intention to remain abroad and 
to abandon his citizenship here, as manifested 
by his oath of allegiance to another government 
claiming to be independent, were sufficient, 

5. When one portion of an empire rises up 
against another, no longer obeys its sovereign, 
but by force of arms throws ofC his authority, 
and is of sufficient strength to compel him to re- 
sort to regular hostilities against it, a state of 
civil war exists as distinguished from rebellion; 
and the conflicting parties are to be regarded by 
other nations as two distinct powers, eadi in- 
dependent of all foreign authority. 

6. Whether the independence of the new gov- 
ernment was recognized by the United States or 
not, the principles of law which place the par- 
ties on an equal footing in the view of for- 
eign powers, and consider them regular com- 
batants, would still operate, and exclude the 
idea of making a party in the war liable in a 
civil suit in the courts of the United States, for 
damages that might arise to his adversary from 
acts committted in the prosecution of the hos- 
tilities. 

7. The citizens or subjects of one country or 
government, are not prohibited, by the law of 
nations, from entering the military or naval 
service of another. 

8. The subjects of one government entering 
the military service of another, incur no person- 
al liabilities other thSn the common hazards of 
war; and the government under which tiiey 
act is alone responsible for their conduct. 

1 [Reported by Elijah Paine, Jr., Esq.] 



9. In time of war, the courts of the belliger- 
ents have exclusive jurisdiction of the prizes 
made by their armaments; and they have juris- 
diction not only of the question of prize, but of 
all its consequences. 

IP. It is no breach of neutrality on the part 
of a belligerent to equip vessels of war in a 
neutral port, unless the act be interdicted. 

11. It would be a departure from neutrality 
on the part of the nation that permitted one bel- 
ligerent to equip vessels of -war in its port, and 
withheld the like privilege from the other. 

12. Prizes made by armed vessels, either 
equipped originally, or whose force has been 
augmented here, are to be restored if brought 
within our jurisdiction, 

13. Captures made by vessels equipped in a 
neutral nation are illegal only in relation ta 
such nation, and if they are brought infra pre- 
sidia her ports, restitution will be ordered. 

14. A condemnation of a prize in a court of 
admiralty, is binding and conclusive against all 
the world. 

15. In matters of prize, made by foreign cruis- 
ers, the courts of the United States can take 
no jurisdiction, unless the prizes be brought 
within our ports, although the capturing vessel 
be outfitted here. 

16. The court which has jurisdiction of the 
question of prize, has jurisdiction also of all its 
incidents and consequences. 

17. A seizure as prize is no trespass, though 
it may be wrongful. The authority and inten- 
tion with which it is done, deprive the act of 
the character that would otherwise be impressed 
upon it. The tort is merged in the capture as 
prize. 

18. Although the ultimate validity of the prize 
will depend upon subsequent investigations J 
yet if the capture is made by the authority of 
the sovereign, the original taking must be 
deemed legal as to the party committing the act. 

19. Captures made by means of equipments 
obtained here, if brought within our jurisdic- 
tion, cannot avail. But the capture, if author- 
ized by the sovereign of the captor, is legal as- 
between the parties, and if carried into his pos- 
session, or infra presidia his ports, cannot be re- 
c6vered here. 

20. No suit or proceeding can be maintained 
in the courts of a neutral nation, by the sub- 
jects of one belligerent against the subjects of 
the other, for acts growing out of the war. 

Assumpsit. Damages §30,000. Trespass,- 
and taking away goods and chattels. Dam- 
ages $30,000. On the 26th of August, 1818,- 
Commodore Thomas Taylor, the above de- 
fendant, was arrested in the city of New 
York: by Thomas Morris, Esq., the United 
States m'arshal, and held in close custody on 
two writs, wherein the damages were laid 
at $30,000 eaehv issued in the circuit court of 
the United States, at the suit of Juan Juan- 
do. The defendant, by Aaron H. Palmer, 
Esq., his counsel, obtained from Judge Liv- 
ingston an order requiring the plaintiff to- 
show cause of action before him the next 
day at 10 o'clock a. m., at which time James- 
Stoughton, Esq., counsel for the plaintiff, ap- 
peared and discontinued these suits. Before 
Commodore Taylor was discharged from cus- 
tody, however, Mr. Stoughton commenced 
three other suits against Mm in the ad' 
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miralty court, in behalf of the same and 
three other plaintiffs, and lodged process 
with the marshal, entitled as follows: 

Thomas Stoughton, Consul, on Behalf of 
the Owner or Owners of the Vessel General 
Morales and Cargo, v. Thomas Taylor. 

Trespass, eiril and maritime. Damages 
laid at $35,000. 

Same, on Behalf of the Owner or Owners 
.of the Brig Teneriffe and Cargo, t. Same. 

The like. Damages $40,000. 

Same, on Behalf of Juan Juando and 0th- 
,ers, V. Same. 

The like. Damages $40,000. 

The counsel for Commodore Taylor pro- 
jcxtved from his honor. Judge VAN NESS, an 
order, that the lihellant show cause before 
him, at his chamhex's at Kinderhook, in the 
<;ounty of Columbia, the 9th of Septem- 
ber then next, at 11 o'clock a. m. of said day, 
why the said defendant should not be dis- 
xjharged from arrest in the three above-en- 
titled causes; at which time the parties met 
by their counsel, and the libellants, on show- 
ing cause, produced the affidavits of "William 
Thornton, Lewis Morling, and John Hartley, 
who were seamen under Commodore Taylor, 
in the El Patriota, on the cruise during 
which the captures were made. The affidavit 
^•f William Thornton was the same in sub- 
stance as that produced to his honor the 
judge, when he endorsed on the process, in 
each of the causes, his order to hold Taylor 
to bail; and this, as well as the other affl- 
.dayits, confirmed the facts and allegations 
set forth in the libels, abstracts of which are 
5iven below. Counter affidavits were read 
,on the part of Commodore Taylor, of which 
his was the most material; but as the judge's 
opinion afEords a sufficient exposition of their 
contents, it is thought needless to detail 
-them. It not being stated positively in Tay- 
lor's affidavit that he was not a citizen of 
the United States, and this being deemed 
material, time was granted to the libellant 
to produce testimony upon this point. On 
the 19th of September thereafter, the argu- 
ment of this matter came on again before 
the judge. On the part of Taylor an affi- 
davit of his own was read by his counsel, 
stating, that he became a citizen of Buenos 
Ay res in 1810, and that since that period he 
had not been a citizen or subject of any other 
prince, potentate or state, whatever. On the 
part of the libellant sevei-al affidavits were 
produced; one was a copy of an oath made 
by Taylor, at the custom-house in Baltimore, 
the 10th of April, 1816, stating that "he is 
the sole owner of the schooner called the 
Romp, that he is a citizen of the United 
States, and that no other person, a citizen 
■or subject of any other prince, potentate or 
state, whatever, has any interest in the said 
vessel." This paper was certified by the col- 
lector of the customs of Baltimore, to be a 
true copy of the original oath on record in 
his office; and an affidavit was annexed to 
it, stating, that the deponent had person- 
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ally compared the said copy with the orig- 
inal in the custom-house at Baltimore. There 
was also an affidavit identifying Taylor, who 
owned the Romp in -^pril, 1816, as the same 
Thomas Taylor who -sailed in December, 1816, 
from Baltimore in the brig Fourth of Jul3% 
and that from April to December, Taylor 
had not left the United States. Another affi- 
davit was produced, stating the fitting out, 
and arming of the said brig, at Baltimore, 
in December, 1816; that she was there fitted 
out by suudiy merchants of that place, vrlio 
owned her in shares; that Taylor was to ap- 
pear the nominal owner, although, in fact, 
the property and ownership continued in thf 
persons at Baltimore upon the return of the 
privateer from her cruise; that she was pri- 
vate property, and the government of Biienos 
Ayres had no Interest or concern in her 
whatever. An affidavit of Ventura Izquierdo 
was also read, stating, that he was engaged 
by Taylor to ship with him in December, 
1816, to do the writing of the vessel; that 
Taylor had a commission which was inter; d- 
ed for another vessel, and which he endeav- 
ored to alter with vitriol to make it serve 
for the El Patriota; that in making these 
alterations the said commission was de- 
stroyed by the vitriol. Taylor then em- 
ployed him to make out a new commission, 
which he did accordingly; the name of the 
supreme director was signed to it by another 
person, and Taylor sealed it with a copper 
seal or stamp, which he had made in Balti- 
more; that during the cruise then under- 
talcen, the said privateer had no other com- 
mission than this which deponent had forged. 
Abstracts of the libels: In the case of Juan 
Juando, the libel alleged, that in December, 
1816, a brig called the Fourth of July, was 
fitted out at Baltimore, within the jurisdic- 
tion of the United States, under the com- 
mand of the said Thomas Taylor, with a 
hostile armament procured there, and a crew 
of about one hundred and forty men, to 
cruise against the subjects and property of 
the king of Spain. That the name of the 
vessel, w^hile yet in the waters of the United 
States, was changed to the El Patriota, the 
Buenos Ayrean flag hoisted, and a cruise 
commenced; that during the cruise, in the 
month of February following, she captured, 
near the island of Cuba, an American vessel 
from the Mediterranean, bound to St. Jago 
de Cuba, with property on board belonging 
to the said Juan Juando; that to compel the 
said Juan Juando to disclose the ownership 
of the captured vessel and cargo, he was, 
by the consent and permission of said 
Thomas Taylor, hung up by the neck on 
board said American vessel, .until he de- 
clared that the vessel and cargo, of which 
he, the said Juan Juando and others, were 
owners, was Spanish property; that said 
Juan Juando paid said Thomas Taylor $15,000 
for the ransom thereof, and they were there- 
upon delivered up to him; that said Thomas 
Taylor is a citizen of the United States, was 
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sailing under a forged commission from the 
government of Buenos Ayres, and that this 
action was brought for the recovery of said 
§15,000 ransom money, ^nd damages for the 
said trespass. In the case of the brig Ten- 
eriffe, the cause of action -was the same; the 
libel stating that she was taken on a voyage 
from Cadiz to St. Jago de Cuba, with a cargo 
of wine, brandy, silks, &c., estimated at from 
twenty to thirty thousand dollars— a prize 
crew put on board and sent into Margaretta. 
The felucca, General Morales, was alleged 
in the libel to have been captured off the 
island of Cuba, with a cargo of tobacco, se- 
gars and dry goods, estimated at $30,000; 
that the cargo was taken out of her, put 
into American vessels at sea, and sent into 
Baltimore- His honor the judge, whose 
opinion follows at length, sustained the mo- 
tion, and ordered the defendant to be dis- 
charged on filing common bail. 

VAN NESS, District Judge. The orders to 
hold the defendant to bail in these cases, were 
granted on the exhibition of several affidavits, 
stating the defendant to be an American citi- 
zen, and to have been concerned, some time 
in the year 1816, in fitting out and arming a 
brig, or vessel, called the Fourth of July, or 
Bi Patriola, within- the limits of the United 
States; to have proceeded in her to sea, and, 
under the flag of the goveniment of Buenos 
Ajres, to have cruised against the property of 
the subjects of the king of Spain, and to have 
captured merchandise to a large amount, be- 
longing to the individuals in whose behalf 
tliese suits have been instituted by the consul 
of his Catholic majesty. At a subsequent day, 
the defendant, by his counsel, applied for, and 
obtained an order directing the plaintiff to 
show cause why he should not be discharged 
from custody on filing common bail. The ap- 
plication was founded on and supported by 
the defendant's affidavit, stating that he was 
born a subject of the king of Great Britain, 
but was now, and had ever since the year 
1813, been a naturalized citizen of the united 
provinces of South America. In support of 
this last fact, he produced his certificate of 
naturalization. He further stated, that at the 
time he took the command of the aforesaid 
vessel, he was, and still is, an officer in the 
naval service of that government, and verified 
that fact by the production of his commis- 
sions; one of which bears date so early as 
the year 1814. He denied, also, all participa- 
tion in fitting out or arming the said vessel; 
and alleged, that in his public capacity, as an 
officer of the government of Buenos Ayres, he 
had purchased and conti-acted for the delivery 
of the said vessel at some place beyond the 
limits of the United States. That she was 
accordingly delivered to him more than a 
marine league from the coast of the United 
States, and produced a bill of sale dated at 
sea to verify the fact The counsel for the 
plaintiff strenuously opposed the reading of 
this affidavit, on the ground that according to 
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the practice of the supreme court of this state, 
where the debt is positively sworn to, no- 
counter affidavit can be received. This, to ber 
sure, appears to be the practice of our supreme 
court, derived from the king's bench. In the 
common pleas of England it is not so. Thercr 
cotmter and conti'adictory affidavits are re-^ 
ceived, and the matter of bail held examina- 
ble in that way. But whatever may be the 
practice of these courts, this is a case to which 
the rule does not and cannot apply. This is 
not an action of debt, or of assumpsit: it is 
founded on an alleged trespass: the acts com- 
plained of are not denied, but justified; and 
whether the defendant is at all liable to ar- 
rest for having committed them, is purely a 
question of law— a question dependtog not on 
the laws of any particular counti-y. l)ut on the 
public law of nations; and on which I think 
the party is entitied to a decision in this stage 
of the proceedings; the more so, because in 
this action bail is not a matter of course, and 
it lies with the plaintiff to show himself en- 
titled to hold tiie defendant in custody. This- 
affidavit being received, further time is asked 
to show, by supplementary affidavits, that al- 
though the defendant, as he has stated, may 
be a native of the island of Bermuda, and may 
have been thus born a subject of the king of 
Great Britain, yet he is a citizen of the United 
States by naturalization. The time required 
to substantiate this fact having been allowed, 
further affidavits have been produced by both 
sides in relation to this point; I shall not ex- 
amine them minutely, because, on further re- 
flection, I do not consider the fact material. 
If the defendant was ever a citizen of these 
states, he is no longa- so. If the right of ex- 
patriation was ever exercised by any indi- 
vidual, it certainly has been by him. If the 
exercise of that right can ever be effectual, it 
must be so in this case. 

The occasion will not permit me to go into a 
full examination of the principles of public 
law in reference to this right of expatriation. 
I think, however, that it can be maintained 
under the established la-w of nations, and even 
by the laws and the practice of those who 
have become the most sti*enuous advocates for 
what may be termed the modern doctrine of 
perpetual allegiance— a doctrine which grew 
out of the feudal system, and was supported 
upon a principle which became imperative 
with the obligations on which it was founded. 
In this country, expatriation is conceived to- 
be a fundamental right. As far as the prin- 
ciples maintained, and the practice adopted 
by the govei-nment of the United States is evi- 
dence of its existence, it is fully recognized. 
It is constantiy exercised, and has never in 
any way been restrained. The general evi- 
dence of expatriation is actual emigration,- 
with other concurrent acts showing a deter- 
mination and intention to transfer his alle- 
giance. 

The evidence in this case is emigration more 
than twelve years since— swearing allegiance 
to another government eight years ago— enter- 
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ing into its sei'vice, and continuing in it imi- 
formly from tliat time to this. On tliis evi- 
dence, I cannot liesitate to say, that the 
defendant has lost his character as a citizen 
of the United States; he has abandoned his 
rights as such; he cannot now claim them, 
and cannot he called on to perform any of the 
duties incident to that character. It may, 
perhaps, be said that the government to which 
he has sworn allegiance is not independent, 
and that the act is, therefore, inoperative and 
void. If that were so, yet the fact of emigra- 
tion, and the evidence of the animus manendi 
—the intention to remain abroad and to aban- 
don his citizenship here, as manifested by his 
oath of allegiance to another government, 
claiming to be independent, are sufficient to 
sustain his expatriation. In whatever light 
the government to which he professes to be- 
long may be viewed by other nations, it is 
independent in fact, and may forever remain 
so, although not recognized in form. The ob- 
ligation, therefore, which the defendant has 
contracted, I conceive to be binding on him, 
and uttei'ly incompatible with allegiance or 
citizenship elsewhere. 

Although I am satisfied with this view of 
the subject, there is another circumstance well 
worthy of consideration: It appears that the 
defendant was in the naval service of Great 
Bx'itain immediately antecedent to his becom- 
ing a resident in Buenos Ayres, and assuming 
nllegianee to the government of that country. 
It is well known, that upon the principles 
maintained by the British government, the 
native charactei', if, under any circumstances, 
it can temporarily be lost, easily reverts. A 
return to the country, or into its military or 
naval service, restores it. In the view of that 
government, therefore, the defendant was 
completely a British subject prior to his be- 
coming a citizen of the united provinces of 
South America. I am inclined to think, that 
even here this return to the sei-vice of his 
native country must be considered an aban- 
donment and forf eitm'e of his citizenship. 

Under all the circumstances of the case, I 
am clearly of opinion that the defendant is no 
longer a citizen of this country. Not being a 
citizen of the United States, the question is 
presented broadly, whether this court will 
take cognizance of this case? or rather, 
whether it will order the defendant to be ar- 
rested and held to bail for acts committed 
against the subjects of the royal government 
of Spain, in his capacity of a citizen and pub- 
lic officer of the government of the united 
provinces of Bio de la Plata, claiming, to be 
independent? Our own citizens can at all 
times appeal to the tribunals of their own 
country to enforce their rights, and through 
the intervention of the same means, they can 
be coerced to a performance of their duties. 
In the application, moreover, of our own laws 
to their conduct, or to questions growing out 
of a war between a foreign prince and his 
subjects, this court may find it necessary to 
decide upon the political independence of a 



foreign people; but I know of no principle of 
the law of nations, and certainly there is no 
municipal law, that authorizes, or at least re- 
quires it to take cognizance of questions aris- 
ing between a foreign monarch and a poiiion 
of his subjects. The law of nations, as pro- 
mulgated by the most respectable authorities, 
and as illustrated by the usages and practice 
of modem times, affords, I think, a sufficient 
and distinct rule for our government in cases 
of this sort. It is well settled, that when one 
portion of an empire rises up against another, 
no longer obeys the sovereign, but, by force 
of arms, throws off his authority, and is of 
sufficient strength to compel him to resort to 
regular hostilities against it, a state of civil 
war exists, as distinguished from rebellion. 
It is equally well settled, that in the prosecu- 
tion of a civil war, all the maxims of hu- 
manity and moderation inculcated by the com- 
mon laws of war, should be observed. The 
same case in which these principles are found, 
points out the course to be pursued by foreign 
nations in such a crisis. It expressly requires 
that they consider the conflicting parties as 
two distinct powers, each independent of all 
foreign authority, contending for rights and 
for a dominion which no foreign government 
can justly give or take away; and, therefore, 
in the words of this great authority, "nobody 
has a right to judge them." It is said that 
this government of Buenos Ayres, not having 
been recognized by our own as free and inde- 
pendent, it cannot be recognized as such by 
this court; and its decision in the case of The 
Americaji Eagle is cited to show that this 
position was adopted in that case. Certainly 
it was, and so it will be here, without afford- 
ing any aid to the plaintiff's case, for it will 
be suflBciently shown in the progress of this 
investigation, that such recognition, either by 
the government or this court, is not neces- 
sary to entitle the defendant to his discharge. 
Most assuredly I am not now to detei-mine 
what would be the operation of a municipal 
law interdicting trade and intercourse with a 
foreign prince or state. If that wei*e neces- 
sary, I should decide now, as I did then, that 
it did not prohibit trade with a power not rec- 
ognized by om* government as independent. 
But, with great respect to the dicta of learned 
men, vei-y learned, no doubt, in equity and 
common law, I maintain that it is a question 
which has nothing to do with that now before 
the court; and no claim to infallibility, how- 
ever vainly and presumptuously upheld, can 
obliterate the distinctions between the opera- 
tion of a local act, intended to regulate our 
own trade, and the conduct of our own citi- 
zens, and the great principles of public law, 
whose coercive efficacy pervades the civilized 
world. 

The question is, not whether the govern- 
ment of Buenos Ayres be a foreign prince or 
state, but whether a civil war is raging be- 
tween that colony and the government to 
which it once professed allegiance; and if 
there be, in what light the parties are to be 
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viewed by foreign and neutral nations. The 
solution of this question will scarcely he 
found in Maddock or in Blake; but that 
they are to be considered as nations at war, 
smd on an equal footing, as to all the pur- 
poses of the war in which they are engaged, 
is the clear and explicit law of nations. 
^*When a party is formed in a state, which 
no longer obeys the sovereign, and is of 
strength sufficient to make head against him, 
this is called a civil war." "A civil war 
breaks the bands of society and government; 
■or, at least, it suspends their force and ef- 
fect" ""When a nation becomes divided in- 
to two parties, absolutely independent, and 
no longer acknowledging a common supe- 
rior, the state is dissolved, and the war be- 
tween the two parties stands on the same 
^ound in eveiy respect as a public war be- 
tween two different nations." "This being 
the case, it is very evident that the common 
laws of war, those maxims of humanity, 
moderation and honor, which we have al- 
ready detailed in the course of this work, 
ought to be observed by both parties in ev- 
ery civil war." s That the present contest be- 
tween Spain and her colonies is distin- 
guished by all the features of a civil war, 
will not be denied. The provinces are not 
contending for a redress of grievances, or to 
limit the authority of an acknowledged sov- 
ereign. They have rejected all authority but 
that which emanates from themselves— they 
have proclaimed their independence, and are 
in arms to support it It is a great convul- 
sion of a mighty empire. There is no tri- 
bunal on earth to decide between them. The 
contest must be settled by their own swords. 
What I have stated is conceived to be the 
law applicable to this subject; the law not 
only as written, but as founded on the great 
and general principles of justice, and conso- 
nant to the reason of mankind. The obliga- 
tions it imposes were claimed by us during 
our own Revolution, and almost uniformly 
recognized, not only by other nations, but by 
the mother country. Although sometimes 
violated to soothe the wounded pride of pow- 
er, its force and efficacy have partially, at 
least, pervaded all similar contests. What- 
ever, therefore, the courts of the United 
States might be bound to do, in cases involv- 
ing the rights of citizens of their own coun- 
try, I apprehend that they cannot be re- 
quired, by one of the parties in this war, to 
4ecide on the rights or powers of the other. 
Another view may be taken of this subject 
I think it follows from the law, arid the rea- 
soning upon it, which have been brought to 
the consideration of this case, that whether 
the country to which the defendant claims 
to belong, has been recognized by the Unit- 
ed States as independent, or not; or whether 
this court is bound to entertain and decide 
that question, or not; or whether the defend- 

3Vatt Law Nat. 2M, 626; and to the same 
effect, Id. 630. 



ant be a citizen of this country, or not; yet 
that, in no event can be held liable in the 
way now proposed, and that this proceed- 
ing must eventually fail. 

If the law to which I have referred, must 
govern the case, of which I think there is no 
doubt, the parties in this war must be con- 
sidered as regularly at war under the gov- 
ernment and protection of the common laws 
of war; to be treated as prisoners of war; 
and on the ocean not pirates. If not pii-ates, 
then, of course, acting under an authority 
that justifies their acts; and thus, individ- 
uals not liable as such. Whether or not, 
then, the independence of these provinces 
was recognized by the government or this 
court the principles of this law, which places 
the parties on an equal footing in the view 
of foreign powers, and considers them as 
regular combatants, would still operate, and 
exclude the idea of individual responsibility 
in damages. If this be so, and I am not 
aware of any authority or principle that can 
in any way invalidate the position, then 
whether the defendant be a citizen of the 
United States or not is immaterial. Quoad 
this transaction, he is a party to the war, 
standing, as regards the contending powers, 
on the footing of every other individual en- 
gaged in it; entitled to the same immunities, 
and not liable, in a civil suit for damages 
that may arise to his adversary from acts 
committed in the prosecution of his employ- 
ment If it be objected that he is violating 
the laws of his own country in entering into 
this war, the answer is, that then, if there be 
such laws, he is liable, eriminaliter, for their 
violation. But while a party in the war, act- 
ing under the authority of a power, which, 
for the purpose of this war, must be considi- 
ered on an equality with its opponents, I 
think he cannot be prosecuted in a civil suit. 
Nothing is more common in Europe than for 
the subjects of one government to enter the 
military service of another— and they cer- 
tainly incur none but the common hazards 
of war. It has never been pretended that 
they were subject to any personal liabilities 
not common to the original parties in the 
war; it is a matter of state, and the authori- 
ty or government imder -which they act is 
alone responsible for their conduct This re- 
mark is particularly applicable to this in- 
stance. If this be a public vessel, the prop- 
erty of the nation, (then, most especially, the 
acts of her commander, pronounced valid by 
her tribunals, are the acts of the nation. A 
further objection to taking jurisdiction of 
these cases is, that the property has already 
been condemned by the sentence of a foreign 
tribunal, acting as a court of admiralty. It 
is no objection to the validity of the condem- 
nation that the proceedings were had in a 
part of Venezuela, if, as I understand , the 
fact to be, Venezuela is an ally in the war. 
A condemnation in the port of an ally is 
good. It would be an anomaly in the law 
to entertain in one country an action for 
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personal damages against ttie captor, Tvlien 
his prize had been legally condemned in the 
courts of another. The courts of the bel- 
ligerents have exclusive jurisdiction of the 
prizes made by their armaments. They have 
jurisdiction, not only of the question of prize, 
but of all its consequences. This, as a court 
of a neutral nation, cannot tate cognizance 
of prizes made by either. If the jurisdic- 
tion of the principal matter be exclusive, 
must it not be so in all matters necessarily 
incidental? That this country, in a legal 
point of vie^iv, is to be considered neutral, is 
very clear—not only under the law of na- 
tions; but this government, although it has 
not recognized the independence of the prov- 
inces in question, has officially assumed a 
neutral attitude. As far as any decision has 
been made, it has decided not to interfere, 
as announced by the president in his mes- 
sage. As neutrals, then, we must be impar- 
tial—and if impartial, we should be as well 
bound to take cognizance of the causes of 
action alleged by the one party as by the 
other. Thus, our courts would be incessant- 
ly occupied with the controversies between 
the subjects of Ferdinand and the inhabit- 
ants of the colonies contending for their in- 
dependence. This would be a strange ad- 
ministi-ation of international law. On occa- 
sions of this kind, I apprehend they would 
only think themselves justified in extending 
their authority to cases implicating the 
rights or the conduct of our own citizens, or 
in protection of our neutral limits, as estab- 
lished by the public law of nations. 

The preceding remarks dispose of all the 
points which were originally presented to 
my consideration in this case. In a late 
stage of its examination, however, another 
ground was taken and exclusively relied on, 
in opposition to this motion. It was eon- 
tended, that -the vessel by which these cap- 
tures were made, having been fitted out in 
the United States, in violation of the act of 
June, 1794 [1 Stat. 395], the court would take 
jurisdiction of prizes made by her, and, con- 
sequently, of this action. My view of this 
subject has hitherto been confined to the 
general principles of national law which it 
involved; but the earnestness with which 
this new position was maintained, and my 
respect for the counsel, who pressed his ar- 
guments with great zeal upon the attention 
of the court, call for an examination of the 
decisions of the supreme court, in reference 
to the questions embraced by this controver- 
sy. This will necessarily lead to a partial 
review of the principles I have already laid 
down, and will require a reference to addi- 
tional authorities to support them. 

I have already stated, that the coui*ts of 
the belligerents have the exclusive jurisdic- 
tion of prizes made by their armaments. 
This, as a general rule, is too well estab- 
lished to admit of doubt or controversy. It 
has been adopted as public law for centuries, 
and uniformly maintained by the authority 



and practice of all the nations of Europe. 
That the rule admits of exceptions, is admit- 
ted; that this case forms one of them, cannot . 
be conceded. The exceptions found in the 
books are as follows: "All neutral powers 
reserve to themselves the right of adjudging 
the prize, in case the privateer should be 
accused of having made it within their juris- 
diction, or in so far as the prize belongs to 
their own subjects, whether wholly or in 
pai-t." I have already recognized the prin- 
ciple of this rule nearly in the same terms. 
Sir William Scott, in the case of The Flad 
Oyen [1 C. Rob. Adm. 135], seems disposed 
to limit the jurisdiction of neutral courts 
to the "single case of an infringement of 
neutral territory"— that is, to captures made 
within neutral limits, which are admitted 
by the law of nations to extend to a marine 
league from the coast. The reason on which 
this exception is founded applies to the oth- 
er with equal force. If, as a neutral na- 
tion, we have a right to protect our territory 
from violation, it would seem to follow that 
we have the right to protect our citizens 
and their property from oppression and 
plunder. It is very obvious, however, that 
belligerents have, at all times, and particu- 
larly during recent wars, been very tenacious 
of their exclusive jurisdiction in cases of 
captures made by their armed vessels. They 
are extremely jealous of the interference of 
third parties; and the decisions of the high 
court of admii-alty in England, are at vari- 
ance with those of the supreme court of the 
United States, on the right of neutrals to inter- 
fere with their authority in matters of prize. 
The former confines the right to "an in- 
fringement of the neutral territory"— the 
latter has gone a step further, and, although 
its decisions have fluctuated somewhat since 
the organization of our government, as is 
apparent from the cases of Glass v. The 
Betsey [3 Dall. (3 U. S.) 6], and U. S. v. Pe- 
ters [Id. 121]; yet, from the cases of Talbot 
V. Janson [Id. 133], The Den Onzeheren [un- 
reported], and The Alerta [9 Cranch (13 U. 
S.) 359], the following rule may be extracted: 
That the courts of this countiy have juris- 
diction over captures made by foreign ves- 
sels of war, provided such vessels were 
equipped here, and the prizes are brouglit 
infra presidia of this country. This modifi- 
cation of the rule is probably conceived to 
be a right incident to that of protecting our 
territory from infringement. Its exercise, 
however, is attended with much difficulty, 
and it is, perhaps, worthy of consideration, 
whether the neutrality of a eounti-y is not 
more certainly and safely preserved by ad- 
hering closely to the general rule, than by 
multiplying exceptions and attempting to 
regulate the exercise of equivocal and unim- 
portant rights. The sensibility of belliger- 
ents is ever active on the subject of their 
military and naval operations; and neuti-al 
interference, even in cases of acknowledged 
propriety, is often productive of complaints 
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and perplexing controversies. Tlie general 
rule is simple in its principles and explicit 
in its terms: wben our citizens complain to 
tlie tribunals of their own country of injus- 
tice and oppression, they must be beard, 
and tbe arm of tbe government must be ex- 
tended to tbeir relief: it is justified and re- 
quired by tbe fundamental obligations of 
tbe social compact— protection is due to al- 
legiance. When our territory is infringed, it 
must be protected; this is a matter of plain, 
palpable right, on which rests the safety and 
integrity of every independent nation. But 
what shall be considered an infringement of 
neutral territory? The answer involves nei- 
ther doubt nor difllculty: neutral territory 
is violated by every hostile act comniitted 
within the jurisdictional limits of its gov- 
ernment; neutral limits are well defined, and, 
at this day, well understood— and making 
captures within them 'are acts so distinct 
and violent in their nature, and so injurious 
in their eflEects, as to satisfy at once the 
understanding and the reason of mankind. 
But how a capture on the high seas ean be 
an infringement of our territory, a violation 
of our neutrality or sovereignty, is not so 
easily comprehended. There is difficulty in 
the explanation, abstruseness and complex- 
ity in the doctrine, which places our neutral 
rights upon nice and critical distinction, and 
upon the constructive operation of a general 
rule, otherwise plain and definite in its out- 
line. It seems to me, that by the construc- 
tion which has been thus adopted, the op- 
eration of the rule has been extended to the 
utmost limit which its principles will justify. 
The cases in which it was first applied were 
sufficiently gross; they involved directly the 
dignity and responsibility of the government, 
and appealed forcibly to the justice of the 
court; they presented the case of American 
citizens, pretending expatriation, pronounced 
fraudulent by the whole court, and obtain- 
ing commissions from a foreign government 
for temporary purposes; American citizens, 
in fact, fitting out vessels belonging wholly 
to American citizens, making captures in 
our neighborhood and bringing them imme- 
diately within our jurisdiction. More fla- 
grant violations of our own laws, and of all 
neutral obligations, can hardly be imagined. 
But other occasions may arise, in which 
this extended application of the rule in ques- 
tion may generate great and serious per- 
plexities. It cannot be intended, as would 
seem to be implied by the opinion of Judge 
Bee, in Lloodie v. The Betty Cartheart [Case 
No. 9,742], that a vessel fitted out in our 
ports is so tainted by the illegality of that 
transaction, as to be rendered incapable of 
making a valid capture, under any circum- 
stances, or at any distance of time or place: 
if not, when is her incapacity to cease? Is 
it when she has been transferred bona fide 
by those concerned in her equipment, to an 
innocent purchaser, whether an individual 
or a government? or after her commander 
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has been changed, or her commission re- 
newed? or after she has entered a port of 
her own government, and commenced a new 
cruise? If, as Judge Bee contends, "vessels 
of war so fitted out (that is, in the neutral 
country) are illegal ab orlglne, and no prizes 
they make lawful, as to the offended pow- 
er," I am utterly at a loss to determine 
where their Inability to capture legally ter- 
minates. It must be perpetual, if the prin- 
ciple be correct, or at least must continue 
while the vessel endures. This view of the 
subject exhibits at once the difficulties in the 
application of the rule, as modified by our 
own comrts. I have not suggested any im- 
probable event, and in testing the correct- 
ness of a rule or principle, it is certainly 
admissible to trace its operation and effect 
upon any state of things that may be pro- 
duced by common and natural occurrences. 
It is further stated, in the decision of the 
same case, that, "by the law of nations, no 
foreign power has a right to equip vessels 
of war in the territory or ports of another; 
and that such acts are breaches of neutral- 
ity." This position, I conceive, is laid down 
too broadly. I apprehend it is not, in itself, 
a violation of the law of nations, to equip 
vessels of war in a neutral port It may be 
a departure from neutrality on the part of 
the nation that permits one belligerent to 
equip, and withholds the like privilege from 
the other; but it is no breach of neutrality 
on the part of the belligerent, unless the 
act be interdicted. It is, therefore, cornmon 
on the breaking out of hostilities between 
any two nations, for others who intend to 
remain neutral, to prohibit the belligerent 
to arm or equip within their territory or ju- 
risdiction. The question is then presented, 
whether, If this prohibition be disregarded, 
the transgressor is punishable otherwise 
than under the municipal law of the country 
which enacts it It seems to me, that as it 
was not imlawful to arm or equip before it 
was interdicted by a local regulation, the 
punishment must be exclusively under the 
law which creates the offence. Neither are 
the citizens or subjects of one eounti-y or 
government prohibited by the law of nations 
to enter the military or naval service of an- 
other; but as such conduct may compromit 
the neuti-ality of a nation it Is not unusual 
to prohibit it The offence is declared, and 
the punishment provided, by the municipal 
law of their own country. 

With great deference and respect, I have 
suggested some of the most obvious difficul- 
ties that may arise in the execution of the 
law, as now settled in the United States. It 
would not be difl&cult to show, that the prin- 
ciple upon which it rests, if pressed to the 
extent of its spirit, would lead to other in- 
conveniences, and might open sources of col- 
lision with other nations, not easily closed 
against the angry spirit that pervades them. 
But whatever may be my humble view, and 
hasty impressions of this subject, I yield 
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them, without hesitation or reluctance, to 
the exposition of the law, as handed down 
to all inferior courts by the enlightened wis- 
dom of the highest judicial tribunal in the 
country. Its decision on the subject is the 
law of the land, and emphatically the law of 
this court. It will be conceded, however, as 
a sound rule, that a law which, in its effects 
and operation, involves matters of great deli- 
cacy and national impoi-tance, is to be en- 
forced only in cases fairly within its spirit 
and its terms. With a view, then, to apply 
it to the ease before the couxt, it will be nee- 
sary to asceitain, with precision, what the 
law is, as settled by the supreme court of 
the United States. The decision of Judge 
Bee, of the district court of South Carolina, 
in the ease of Jansen v. The Vrow Christina 
axagdalena [Case No. 7,216], seems to be the 
first to have presented to the consideration 
of the supreme court (3 DaU. [3 U. S.] 133) 
the effect of captures by vessels fitted out in 
our ports. The judge, in delivering his opin- 
ion in that case, says: *'This eom-t, by the 
law of nations, has jurisdiction over captures 
made by foreign vessels of war of the ves- 
sels of any other nation with whom they are 
at war, provided such vessels were equipped 
here, in breach of our sovereignty and neu- 
trality, and the prizes are brought infra pre- 
sidia of this countiy. By the law of nations, 
no foreign power, its subjects, &c., has a 
right to equip vessels of war in the territory 
or ports of another. Such acts are breaches 
of neutrality, and may be punished by seiz- 
ing the persons and property of the offend- 
ers. Vessels of war, so equipped, are illegal, 
ab orlgine, and no prizes they make will be 
legal as to the offended power, if brought 
infra presidia." 

I have ah-eady stated some of my objec- 
tions to the broad principles here laid down, 
and have merely referred to them again in 
this place, to point out more plainly what 
concurrence of circumstances is necessaiy, 
even upon the doctrines maintained in that 
case, to give jmnsdiction to this court. It 
will be seen, that even in the opinion of 
that able judge, the vessels must not only 
have been equipped here, but their captures 
must be brought infra presidia of this coun- 
try. That is deemed essential to vest juris- 
diction in the court, and to institute the only 
proceedings that can be originated under the 
law of nations. 'Tis true, the court there 
say, that the offenders may be punished by 
seizing their persons and property: but, sure- 
ly, it does not mean under the law of na- 
tions. What is the offence? Certainly it is 
no crime to capture enemy property on the 
high seas, under a valid commission, and in 
pursuance of instructions from a sovereign 
as supreme as our own. The captor is not 
only authorized, but bound to make the cap- 
ture; and the utmost extent to which the 
doctrine I am examining can be strained, is 
to declare it unavailing and ineffectual, if 
brought within our jurisdiction: not that it 



was a crime to make it— the crime consisted 
in equipping the capturing vessel in our 
ports which was prohibited by a mimicipal 
law, and under that, if it provides a punish- 
ment and a penalty, the persons and prop- 
erty of the offenders may be seized. Under 
the law of nations, the court would only, I 
apprehend, set the captured property at lib- 
erty — declare the capture void, and as if not 
made. And here it becomes a natural in- 
quiry, as directly connected with the case 
before me, whether the court would, under 
any circumstances, proceed to assess dam- 
ages against the captor, supposing him to be 
the subject of a foreign prince, and duly au- 
thorized by his sovereign to make prize of 
enemy property. The act of making the cap- 
ture would, in such case, be unquestiona- 
bly legal, and if the capturing vessel had, at 
any time, been fitted out in the United 
States, the captm'e, if brought infra presidia 
its ports, would be voidable only. On no 
gi'ound, then, of law or reason could a 
claim for damages be sustained. It is not 
possible, I conceive, for the courts of this 
country to punish, in damages, the subject 
of another government for executing the 
laws or mandates of his own sovereign with- 
out or beyond its jurisdiction. In the case 
of Talbot V, Jansen [supi-a], allowances were 
made for interest and demunage, but not in 
the shape of damages, and upon a very dif- 
ferent principle, I apprehend, from that 
which would operate in a naked case of ille- 
gal equipment. There the whole ti'ansaction 
was American; the capturing vessel built in 
this coimti'y and owned by American citi- 
zens; the commander and his crew American 
citizens. He pretended an expatriation, but 
his home, his domicil, and that of his family, 
was still in this countiy; he set up a sale, 
too, of the vessel, but the whole transaction 
was a fraud throughout. The capture, there- 
fore, was illegal in its inception. Not void 
only, but he had no right to make it. These 
features distinguish this case from that of 
The Den Onzeheren. There restitution of a 
prize was ordered in the district court, on 
the ground that the force of the capturing 
vessel had been augmented in this country; 
but without damages, as the privateer was 
admitted to be French, and regularly com- 
missioned. The decree, however, was re- 
versed in the coux*t above, on new evidence, 
which suflSciently repelled the charge of aug- 
mentation of force. I shall have occasion 
presently to recur for a moment to this view 
of the subject. Both these cases recognize 
the principle that prizes. made by armed ves- 
sels, either equipped originally, or whose 
force has been augmented here, are to be re- 
stored, "if brought within our jurisdiction." 
In Rose V. Himely, 4 Craneh [S U. S.] 
Append. 513, Mr. Justice Johnson lays down 
the principle as follows: "A prize brought 
into our ports would be in nowise subjected, 
by that circumstance, to our jurisdiction, ex- 
cept, perhaps, in the single case of its being 
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necessary to assume tlie jtirisdiction to pro- 
tect our neutrality or sovereignty, as in the 
case of captures within our jurisdictional 
limits, or by vessels fitted out in our ports." 
The expression of this opinion was produced 
by the discussion of an incidental point in 
that cause. The main question was not 
analogous to that under the consideration of 
this court In the case of The Alerta, 9 
Granch [13 TJ. S.] 359, Washington, X, de- 
livered the opinion of the court, and states: 
"If the capture be made within the terri- 
torial limits of a neutral country, into which 
the prize is brought, or by a privateer which 
had been illegally ea^ipped in such neutral 
country, the prize courts of such neutral 
country not only possess the power, but it is 
their duty, to restore the property so illegal- 
ly captured to the owner." Again: "All 
captures made by means of such equipments 
are illegal in relation to such nation, and It 
is competent to her courts to punish the of- 
fenders; and in case the prizes taken are 
brought infra presidia, to order them to be 
restored." 

These are all the cases which it seems 
necessary to examine. They afford a per- 
fect view of the law, as laid down by the 
supreme court; and it is plain that the ut- 
most extent of the doctrine they maintain 
is, that captures made by vessels equipped 
In a neuti-al nation are illegal only in rela- 
tion to such nation, and if they are brought 
infra presidia her ports, restitution will be 
ordered; no other remuneration is held 
forth; no other resource is opened to the 
captured complainant. It will not be denied 
that an exception to a general rule is to be 
taken strictly; that it goes no further than 
its terms clearly imply. Indeed, it would 
be impossible, upon any known" principles of 
admiralty or prize law, to take jurisdiction 
and award restitution under any other cir- 
cumstances. No court can exercise prize 
jurisdiction, unless tie res ipsa, the corpus, 
be actually or constructively in its posses- 
sion. If authorities be necessary to support 
a position so universally known and- under- 
stood by every civilian, I refer to 2 Browne, 
Civ. & Adm. Law, 100-102; 4 Browne, Civ. 
& Adm. Law, 46; [Rose v. Himely] 4 Cranch 
[8 TJ. S.] 254, 277; [Hudson v. Guestier] Id. 
297, 513, 514. I might now call upon the 
counsel for the plaintiff to prove, affirma- 
tively, that their case is within the excep- 
tions established by these decisions of the 
supreme court. They have furnished nei- 
ther analogy nor precedent for their proceed- 
ing, but have relied entirely upon the ir- 
regular and unsound inference, that be- 
cause the capture was illegal as to this 
country, it was illegal as to Spavin; and 
that, because the property .would have been 
restored if brought infra presidia, therefore 
they will be permitted to pursue a personal 
remedy. But is it not fallacious, grossly 
fallacious, to infer that an act illegal as to 
the offended power, a neutral, must be so as 
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to the opposing belligerent; and that, be- 
cause the property captured would be re- 
stored if brought within our jurisdiction,, 
therefore, if it be not brought within it, we 
will give a remuneration in damages, through 
the medium, of an action of trespass. This 
reasoning is unworthy of a formal refuta- 
tion. It is destitute of all legal precision, 
and, if permitted to prevail, would confound 
all the established distinctions between bel- 
ligerent rights and neutral duties. As no 
positive authority of any sort has been pro- 
duced to authorize this extraordinary pro- 
ceeding, I should be justified by the usages 
of all courts to stop here, and order the de- 
fendant to be discharged; but I shall pro- 
ceed to show, negatively, by authority, and 
by reasoning conclusive (at least to my own 
mind), that this action cannot be maintained, 
and that the plaintiff is not entitled to hold 
the defendant to bail. Here it is proper to 
recur to a fact which will render- the author- 
ities to which I shall refer directly applica- 
ble to this case, to wit: that this capture 
was condemned by a court of admiralty, 
sitting and proceeding under the authority 
of the government that authorized the cap- 
ture; or if the certificates of condemnation 
should be deemed irregular, or not suffi- 
ciently proved, yet that the prize was car- 
ried infra presidia a port of the capturing 
power. 

It would be an idle waste of time, and 
trifling with the understanding of the pro- 
fession, to cite many authorities to prove 
that a condemnation of a prize in a court of 
admiralty is binding and conclusive against 
all the world. The following abundantly 
show it: T. Raym. 473; 1 Coll. Jur. 153; 
[Penhallow v. Doane] 3 Dall. [3 U. S.] 78; 
Rose V. Himely, 4 Cranch [8 TJ, S.] 269-271, 
282, 283. In Penhallow v. Doane [supra], 
Patterson, J., says: "The sentence of a 
court of admiralty, or of appeal in questions 
of prize, binds all the world, as to every- 
thing contained in it, because all the world 
are parties to it. The sentence, so far as 
it goes, is conclusive to all persons." But 
if the condemnation has not been sufficient- 
ly proved, yet the prize was carried infra 
presidia the ports of the captor. That is 
undoubted. To prove that this excludes all 
remuneration in damages in the courts of 
the United States, I shall first cite the case 
of TJ. S. V. Peters, 3 Dall. [3 U. S.] 121, as 
directly in point. Most of the facts in that 
case were the same as in this; the captur- 
ing vessel was alleged to have been fitted 
out in the United States; the commander 
alleged to be an American citizen, and nei- 
ther allegation denied; but there were other , 
facts, which made the case stronger than 
this, and pressed with great force upon the 
justice of the court. The property captured 
was American, but, as in this case, had not 
been brought into the ports of the United 
States, and damages were sued for by the 
American owner. The capturing vessel and 
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lier commander were both "witlim the juris- 
diction of the court, and hoth had been ar- 
rested by process issued out of the district 
court of Pennsylvania, and a motion was 
now made to the supreme court of the Unit- 
ed States, for a writ of prohibition, directed 
to the district court. Upon the argument, 
the very question now under consideration 
here was raised, and stated in terms; that 
is, in the words of the reporter: "The con- 
troversy turned principally upon this point: 
whether the district court could sustain a 
libel for damages, in the case of a capture, 
as prize, made by a belligerent power on the 
high seas, when the vessel captured was not 
brought within the jurisdiction of the United 
States, but carried for adjudication infra 
presidia of the captors." It will not be dis- 
puted that this is the veiy point I am called 
on to decide; and it must be remembered 
that the captain, in that case, was under ar- 
rest as iveW as his vessel. The supreme 
court, after solemn argument, directed a 
writ to issue, prohibiting the district court 
from holding further plea of the premises, 
and directing, forthwith, both the command- 
er and his vessel to be released. With this 
case on record, it is a matter of surprise, 
and worthy of animadversion, that this pro- 
ceeding should have been attempted, and 
still more singular, that a refusal' to sus- 
tain it should be deemed extraordinary, and 
pregnant with alarming consequences, 

I shall advert to one authority more. It 
is not a decision of the supreme court, but 
of a very enlightened judge, who elucidates 
every subject he examines with great abil- 
ity and research, and whose judgments are 
entitled to the confidence and respect of 
every tribunal acting under the laws of the 
United States. It is the opinion of the cir- 
cuit court of the United States for the First 
circuit, in the case of Tlie Invincible [Case 
No. 7,054]. I was referred to it, as showing 
that the court, in that case, recognized the 
doctrine laid down by the supreme coui-t in 
Talbot V. Jansen, and The Alerta [supra]; 
and so it was bound to recognize it, as is 
every subordinate tribunal— so does this 
court, in the very terms in which it is given. 
Judge Story's construction and application 
of the law is precisely that which is adopt- 
ed here. Alluding to the cases I have just 
cited, he says: "But allowing these cases 
to have the fullest efifect the most liberal 
construction can impute to them, they only 
decide that the jurisdiction of our courts in 
matters of prizes made by foreign cruisers, 
attaches whenever the prize property is 
within our ports. In the case before us, the 
cruiser itself only is within the country; and 
not the captured ship in the character of 
prize. It is, therefore, clearly distinguish- 
able." The cruiser was in the country and 
so was her commander, but not a word es- 
caped the counsel or the court, that would 
authorize a pretence to hold him liable. If 
prize jurisdiction does not attach when the 



cruiser and the commander are both within 
the jurisdiction of the court, is not the con- 
clusion irresistible and complete, that it does 
not when the latter alone is here? But 
more is said in this opinion applicable ta 
this case. After stating, that in general, in 
cases of marine torts, the admiralty will 
susbiin jurisdiction, where either the person 
or his property is within the territory, and 
arrest either, he adds: "But it affords such 
remedies only where the tort is a mere ma- 
rine trespass, and not where it involves di- 
rectly the question of prize." Further: "In 
the next place, the principal question in- 
volved in a trial under such circumstances, 
necessarily is the question of prize." And 
again: "Whether damages shall in any case 
of capture be given, must depend upon the 
law of prize, as understood and adminis- 
tered by the foreign sovereign, or in a case 
of probable cause, upon the subsequent con- 
duct of the captors. The damages, there- 
fore, are not an independent and principal 
inquiry, but a regular incident to the ques- 
tion of prize, in whatever manner the pro- 
cess may be instituted; and this considera- 
tion disposes of that part of the argument in 
which it is assumed, that although a neutral 
tribunal may not directly entertain the ques- 
tion of prize, yet it may collaterally, when 
it is a mere incident to the question of dam- 
ages." This opinion supports all the posi- 
tion I have taken in this cause. And as my 
attention had not been directed to it when I 
decided several points in the early stages of 
this controversy, it is a matter of great sat- 
isfaction to perceive, that the principles I 
maintained were in strict conformity to this 
exposition of the law. 

The conclusion will no longer be resisted, 1 
trust, that in matter of a prize made by for- 
eign cruisers, the courts of the United States 
can take no jurisdiction, unless the prizes be 
brought within our ports, although the cap- 
turing vessel be outfitted here; and it is 
proved as well as admitted, that when a neu- 
tral power does not take cognizance of the 
ease, under one of the exceptions to the gen- 
eral rule, then the courts of the capturing 
power have the sole and exclusive jurisdic- 
tion. It is next to be shown, that the court 
having exclusive jurisdiction of the principal 
question, has also of all its incidents and 
consequences. As this opinion has already 
been extended to a length somewhat unus- 
ual, I shall be concise in what remains to be 
said. 

Two cases in Carth. Possine Daug. 398, 474, 
ai-e full to this point, and, also, Le Caux v. 
Eden [2 Doug. 59-1], and Lindo v. Rodney 
[Id. 613, note]. "If the admiralty is pos- 
sessed of a cause, it has a right to try every 
incidental question." [Glass v. The Betsey] 
3 DalL [3 U. S.] 6. "The original act derived 
its quality from the intention of the seizure, 
which was as prize; and the law precludes 
any court from deciding on the incident, that 
had no jurisdiction of tlie original question," 
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S Dal. & Coll. Jur. "Fcom the very nature of 
tilings, tlie question of damages must be de- 
termined by the same tribunal that deter- 
mines the question of prize; it is an incident, 
xind whoever takes cognizance of the princi- 
pal question, must likewise take cognizance 
of that" [U. S. V. Peters] 3 Dall. [3 TJ. S.] 
12G. 

This is from the argument of counsel, but 
it derives the weight of authority from the 
recognition of the opposite counsel in the one 
case, and of the court in the other. 

ilr. Justice Johnson's opinion in Rose v. 
Himely [supra] recognizes these principles as 
undoubted law; and, as has been shown in 
the case of The Invincible [supra], it is de- 
<;ided expressly, that the court not having ju- 
risdiction of the question of prize, had not of 
the question of damages, in whatever man- 
ner they might be claimed. Jurisdiction, 
then, of the question of prize, draws after it 
Jurisdiction of all Its incidents; and, in the 
language of Mr. Justice Story, "damages are 
a regular incident to the question of prize." 
They are not only a regular, but an insepara- 
ble incident There can be no damages for 
a taking as prize, unless the prize be tried 
and acquitted. It can only be tried in a prize 
court By the constitution and fundamental 
laws of that court it is not only authorized, 
but bound to give redress, by way of dam- 
ages, for a capture, which, upon the trial, 
proves to have been illegally made; they 
can nowhere else be ascertained and award- 
ed, There are the parties to make, to hear, 
and yepel each other's allegation— there are 
the papers, documents and testimony, by 
which alone the court can be governed in its 
examinations and decisions. This investiga- 
tion forms a part of the trial of the prize— 
the same facts that establish the character 
of the captiure, viz.: whether it be prize or 
no prize must determine whether there shall 
be damages or no damages. If tjiey are not 
<;laimed In that court they cannot be claimed 
elsewhere. The opinions of Buller and Lord 
JIansfield establish these positions beyond all 
controversy; and that a distinct and inde- 
pendent action of trespass will not lie for a 
- taking as prize. A seizure as prize is no 
trespass, though it may be wrongful. The 
authority and intention with which it is done 
' deprive the act of the character that would 
otherwise be impressed upon it. The tort is 
merged in the capture as prize. It is one of 
the objects of a prize court to inquire into 
the authority by which the capture is made. 
If by the authority of the sovereign, the 
original taking must be deemed legal, as to 
the party committing the act; the ultimate 
validity of the prize will depend on subse- 
quent investigations; but the party making 
the capture .is justified by the orders of his 
sovereign. They convert the act of the in- 
dividual into a matter of state. The moment 
an act is authorized or directed by the su- 
preme power of a nation, the contest is na- 
tional, not personal— the dispute is not be- 
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tween the individuals but between their gov- 
ernments. This capture is proved to have 
been made under the authority of the govern- 
ment of Buenos Ayres: the defendant, there- 
fore, incurred no personal responsibility. 
However the act may have been considered 
in relation to the offended power, if the prize 
had been brought within its jurisdiction, it 
was, unquestionably, legal as between the 
parties. 

From all the decisions, therefore, of pur 
courts, taken in connection with the general 
principles of international law, the following 
rule indubitably results:— That captures made 
by means of equipments obtained here, if 
brought , within our jurisdiction, shall not 
alvail; but the capture, if authorized by the 
sovereign of the captor, is legal as between 
the parties; and if carried into his posses- 
sion, or infra presidia his ports, cannot be 
recovered here. On this conclusion I rest 
with perfect confidence. Enough has now 
been shown for the purposes of this case; but 
as it has been made the subject of animad- 
versions not altogether decorous or proper, I 
shall proceed to show, that upon principle 
and indisputable authority too, no suit or 
proceeding of any sort can be maintained in 
the courts of a neutral nation, by the subjects 
of one belligerent against the subjects of the 
other, for acts growing out of the war. If 
an action of trespass could be maintained for 
an act committed beyond our jurisdictional 
limits, so could every other calculated to 
repair the injuries and redress the griev- 
ances that would naturally flow from a state 
of war; and how preposterous would be the 
spectacle afforded by belligerents prosecuting 
each other in 'neutral courts in actions of 
trespass, false imprisonment and even as- 
sault and battery. All their battles would 
be fought over again on neutral ground. But 
these things are not permitted. Neutrals 
have nothing to do with questions of right or 
wrong between the belligerents, and will 
not suffer them to be agitated in their tri- 
bunals. This rule of conduct is prescribed 
by all writers who have treated of the rights 
and duties of neutrality. I shall cite a few 
authorities that are very explicit on this 
point: "The neutral ought to consider as 
lawful whatever either of the belligerents 
may do to the other; and should regard no 
act of warfare as unjust Those who are not 
judges between the contending nations, and 
who are no parties in the war, have no right 
to take cognizance of their acts, or to decide* 
on the justice of their cause: it is necessary, 
therefore, that every act done by either of 
them, during the war, should be regarded by 
all neutral powers as lawfully done." 2 Az. 
64. "As between the belligerents the neutral 
is boimd to see right; whenever he sees pos- 
session of a right unaccompanied by posses- 
sion, he cannot take notice." Byn. 118. In 
this case the prize is in possession of the 
sovereign of the captor, and we, as neutral, 
are bound to consider that possession right- 
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ful. "When a nation remains neutx*al in Tvar, 
she is bound to consider it equally just on 
both sides, as relates to its effects, and, con- 
sequently, to look upon every capture made 
by either party as a lawful acquisition. To 
allow one of the parties to enjoy in her do- 
minion the right of claiming things taken by 
the other, would be declaring in favor of the 
former, and departing from the line of neu- 
trality." Chit. Law Nat 94. These principles 
are laid down by Vattel, in different places. 
C. 2, a, 4. I shall cite but one case, from Robin- 
son, out of many that lie before me. In The 
Henrick and Maria, 4 C. Rob. Adm. 46, 47, 
Sir William Scott says: "The neutral state 
has nothing to do with the rights ^ of forqp 
possessed by the one belligerent against the 
other; it has nothing "to do with the enforce- 
ment or consummation of such rights: it 
owes to both parties the simple rights of hos- 
pitality—and even these are very limited in 
the practice of most civilized states." "The 
neutral state can have no compulsory juris- 
diction to exercise npon either party upon 
questions of war depending between them; 
nor can any such jurisdiction be conveyed to 
it by the authoritj^ of one of them." These 
are the principles that prevail in the courts 
of Europe, and they have been recognized by 
our own. In the case of V. S. v. Palmer, 3 
Wheat [16 U. S. 610], the supreme court 
says: "If the government of the Union re- 
mains neutral, but recognizes the existence 
of a civil war, the courts of the Union can- 
not consider as criminal those acts of hostil- 
ity which war authorizes, and which the new 
government may direct against its enemy." 
These principles are derived from elementary 
writers of established reputation, and adopt- 
ed as rules of decision, as well in foreign as 
domestic tribunals, instituted for the. admin- 
istration of public law. They are founded in 
good sense, and seem to have anticipated the 
absurd consequences that would necessarily 
flow from permitting belligerents to pursue 
each other into neutral countries, and there 
seek civil remedies for acts of war. 

It seems unnecessary to pursue any branch 
of this inquiry further. Unless my view of 
the law, and the authorities I have submit- 
ted, are imperfect or fallacious, every posi- 
tion I have assumed has been supported by 
authorities alone binding and conclusive. Al- 
though the blind zeal and hardihood of the 
pai-tisan may resist conviction, unprejudiced 
. reason and common sense must be satisfied. 
There is now no ground left on which this 
proceeding can be sustained, and the defend- 
ant must be discharged on common bail. 
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JUDD LINSEED AND SPERJM OIL CO. v. 
The JAVA. 

[Holmes, 15.] i 

Circuit Court, D. Massachusetts. Sept., 1870.= 

CoLLisiox— Steamship asd Sciiooxer — Inevita- 
ble ACCIDBST. 
A steamship undertaking, in a channel fre- 
quented by small vessels and boats, to run at 
an acute angle under the stem of a vessel at 
anchor, so large and standing so high out of wa- 
ter as to intercept the view from the steamship 
of small vessels and boats, is bound to proceed 
at such rate of speed and with such vigilance as 
will enable her to keep out of the way of a sail- 
ing-vessel passing from behind the anchored ves- 
sel. 

[See note at end of ease.] 

Appeal from the district court of the United 
States for the district of Massachusetts. 

[This suit was brought by the owners of a 
cargo of linseed shipped on the James Mc- 
Closkey against the Cunard steamship Java 
(James Burns, John Bums, and Charles Mc- 
Iver, claimants), to recover the damage to 
the cargo, caused by collision. The disti-ict 
court decreed for the claimants (Case No. 
7,234), and the owners of the cargo appeal.] 

R. H. Dana, jr., and L. S. Dabney, for ap- 
pellants. 

W. G. Russell, for claimants and appel- 
lees, 

SHEPLEY, Circuit Judge. The libel in this 
case is brought by the owners of a cargo of 
linseed, which was shipped on the schooner 
James McCloskey, and damaged to the ex- 
tent of about seven thousand dollars, in con- 
sequence of a collision in Boston harbor be- 
tween the schooner and the steamship Java, 
of the Cimard Line. 

Libellants claim that "the steamship caused 
the collision by not seasonably altering her 
course, and by not seasonably stopping and 
backing her machinery, and by her imusual 
and venturous navigation, or by one or more 
of said faults." 

The claimants contend that a good lookout 
had been kept by the Java during the whole 
time she was coming up the harbor; that it 
was impossible for her to discover the schoon- 
er sooner than she was discovered, owing to 
the fact that the school-ship George M. Barn- 
ard was interposed between her and the 
schooner; that immediately upon discovering 
said schooner, the helm of the Java was put 
hard to starboard, and her engines were re- 
versed at full speed, and that all that was 
possible to be done was done aboard the Java 
to avoid the collision; that at the time of the 
collision the speed of the steamer was so 
reduced as not to be equal to that of the 
schooner drifting with the tide. They also 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 

2 [Reversing Case No. 7.234. Decree of the 
circuit court reveised in 14 Wall, (81 U. S.) 
lo9.J 
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contend that there was fault on the part of 
those in charge of the schooner, in allowing 
her to drift, without heing under steerage- 
way, and without sail set, and concealed hy 
the ship George M. Barnard, into the way of 
the steamship; and that if the schooner had 
heen under sail so as to have answered her 
helm, she might, by putting her helm to star- 
hoard, even after the schooner was discovered 
by the steamship, have avoided the collision. 
The answer also claimed exemption of the 
steamship from liability by reason of her be- 
ing an inward-bound ship, in sole charge of 
a pilot, taken on board under a compulsory 
statute of Massachusetts. This ground of de- 
fence was not relied upon in argument, it 
not being considered an open question in this 
circuit since the decision in Camp v. The 
Marcellus [Case No. 2,347]. 

The undisputed facts in the case are, that 
the schooner, between the hours of twelve 
noon and one of the afternoon of Nov. T, 
1866, was towed from one of the wharves in 
East Boston .into the stream, and was get- 
ting under way near the scliool-ship George 
M. Barnard, having her foresail partly hoist- 
ed, when her master saw the Java coming 
round the stern of the George M. Barnard, 
heading directly towards the schooner. The 
schooner's helm was put hard a-starboard. 
The steamer was proceeding very slowly, hav- 
ing stopped her engines a short time before in 
order to avoid a collision witb another 
schooner which had passed down the harbot 
inside of the George M. Barnard and ahead of 
the James McCloskey, Immediately upon 
seeing the McCloskey, the helm of the Java 
was put hard to starboard and her engines 
were reversed; but the steamer struck the 
schooner abaft of the main rigging and knock- 
ed a hole in her, whereby the cargo of lin- 
seed was damaged. The weather was clear 
and fine, with a good breeze from a westerly 
direction, The tide was from one to two 
hours ebi), running from one and a talf to 
two knots an hour. The Java, a propeller 
steaina: of twenty-seven hundred tons biir- 
den, three hundred and sixty feet in length, 
drawing about nineteen feet of water, was 
coming up the harbor to her dock in East 
Boston. The McCloskey was a forerand-aft 
schooner, one hundred and twenty-one feet 
long, proceeding down the harbor from her 
wharf at East Boston. 

The school-ship is a large vessel, light and 
high out of the water, which, during the 
winter months, was kept constantly moored 
near the East Boston side of the channel, 
leaving a large space on the outside between 
her and Boston, and a comparatively narrow 
passage on the other side between her and 
East Boston. Vessels of the size of the Java 
rarely take this passage, because they could 
not pass inside of the school-ship, excepting 
at or near high water. But the evidence 
shows that, at the state of the tide at the 
time of the collision, it would be prudent and 
safe for a vessel of the size of the Java to go 
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through that passage, if it was unobstructed 
by other vessels. 

It is contended, on the part of the libellants, 
that the Java was in fault in coming up as 
she did to a point about midway of the chan- 
nel, "about abreast the Slate Ledge," and "a 
little above the Slate Ledge buoy," before she 
determined whether to go inside or outsidethe 
school-ship, instead of keeping a course up 
the harbor more nearly parallel with that 
in which the school-ship was lying, so as to 
keep open the view of the channel inside the 
school-ship. But, as well stated by the learn- 
ed judge of the district court in his opinion 
in this case, "whatever direction she had 
taken, the school-ship would have shut out 
some points of the compass, and there was 
no reason to apprehend danger from one 
point more than from another." 

It is also contended that the Java pursued 
an unusual course in attempting to go to her 
dock by the passage between the school-ship 
and the Bird Island Flats. Much testimony 
has been taken in the case upon the frequency 
of the use of this passage by steamers of the 
class of the Java, and there is much conflict 
in the testimony. But it becomes compara- 
tively immaterial in this case in the view 
we take of it, fot two reasons: First. A ves- 
sel is not to be considered in fault merely be- 
cause she takes, for reasons of her own con- 
venience or necessity, an unusual course; but 
when there is a tisual and an unusual course, 
the vessel taking the unusual course for her 
convenience does it at her pei'il, and is bound 
to see that she does it in safety. The Fye- 
noord. Swab. 374; The Peerless, Lush, 31; 
The Falkland, Browning & L. 204; The Roa- 
noke (New York & V. S. S. Co. v. Calder- 
wood) 19 How. [60 U. S.] 241. Secondly. 
The collision might and would have happened 
as it did had the school-~ship been anchored 
in any other place, provided the relative po- 
sitions of the three vessels in reference to 
each other had been^the same. 

It therefore seems properly to resolve itself 
into a consideration of the duties and lia- 
bilities of a steamship running under the 
stern of a vessel at anchor, at an acute angle, 
considered in reference to the possibilities 
and probablities of a small sailing-vessel pass- 
ing at the same time behind the vessel at 
anchor, which was so large and high out of 
water as to intercept the view of a small 
schooner, tug-boat, or flat-boat, in a channel 
or passage much frequented by small vessels. 
It is urged that the steamer under these cir- 
cumstances proceeded very slowly and with 
a vigilant lookout, and therefore, as the 
schooner was not seen from the steamer in 
season for those in charge of the steamer to 
avoid the schooner, the collision must be con- 
sidered in the light of an inevitable accident. 
But is seems very, difficult to apply the term 
"inevitable accident" to a collision occurring 
under such circumstances, at midday and in 
fine weather. The steamer was not disabled; 
and nothing happened which she was not 
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bound to anticipate as possible at least, if not 
probable. A collision is properly regarded 
as tbe result of inevitable accident, "which 
occurs -when both parties have endeavored 
by every means in their power, with due care 
and caution and a proper display of nautical 
skill, to prevent its occurrence." Union S. S. 
Co. V. New York & V. S. S. Co., 24 How. [65 
U. S.] 313. "If," says Dr. Lushington in The 
Plato V. The Perseverance, "the accident 
could have been avoided by ordinary skill, 
diligence, and precaution, then it is not an 
inevitable accident" There is always a peri- 
od of time before the actual collision when it 
is inevitable,— when skill, diligence, and pre- 
caution are unavailing,— because too late. 
"Precautions," says Mr. Justice Clifford in 
the case of Wakefield v. The Governor [Case 
No, 17,049]; "must be seasonable in order to 
be effectual; and if they are not so, and a col- 
lision ensues in consequence of the delay, it 
is no defence to say that the necessity for 
precautionary measures was not perceived 
until it was too late to render them availing." 
The school-ship for many years had been 
constantly, during the winter months, kept 
moored in the same position near the edge of 
the channel. She was large and high out of 
water. The pilot of the Java knew her po- 
sition, and that the view of a small sailing- 
vessel might be shut out by the school-ship. 
The steamer was bound to guard against the 
emergency. If she went under the stern of 
the school-ship at an acute angle, under such 
circumstances she was bound by law to pro- 
ceed so slowly and with so much vigilance 
that she could keep out of the way of a sail- 
ing vessel. Any degree of speed or any want 
of vigilance which left her powerless to pre- 
vent a collision with a sailing-vessel after it 
was seen, which she had a right to expect to 
meet in the position in which it was seen, 
was a want of seasonable and proper pre- 
caution, and therefore a fault. 

It is said a man may di-ive roimd the cor- 
ner of a road, if that is the most convenient 
way home, though he ought to do it slowly 
and with more than ordinary care if he can- 
not see what is on the other side. But sup- 
pose one mau is driving round the comer of 
a road where the view is obscured by a high 
wall or building, and has reason to suppose 
that there may be coming round the comer 
in an opposite direction another who has a 
paramount right of way, who has a right and 
is under obligation to keep his course, while 
the first man is bound to keep out of his way. 
Would not this case better illustrate the rela- 
tive positions of a vessel under steam and 
one under sail under such circumstances, 
and in each case would there not exist an ob- 
ligation to see a clear course before proceed- 
ing? 

Although, in the case of The Isaac Newton, 
18 How. [59 U. S.] 5S1, the sails of the schoon- 
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er were hoisted so as to have been visible 
over the hull of the vessel at anchor, and in 
that respect it is distinguishable from the 
present case, yet the decision was placed by 
the court on the ground that the attempt of 
the steamer to come to her landing between 
vessels at anchor, without first ascertaining 
that the track was clear, was culpable, and 
on that ground she was condemned in dam- 
ages. If the nighf be too dark to distinguish 
a small vessel in season, a large steamship 
should not attempt to go down the harbor. 
The K. B. Forbes [Case No. 11,598].- It is not 
easy to see why the principle is not the same 
whether the view be intercepted by any 
large object at rest or obscured by darkness. 
To hold the steamer free from fault under 
these circumstances would be to relax the 
rule well settled in the decisions of the courts 
of the United States, introducing conflict 
where there is now tmiformity of decision, 
and establishing a precedent which might 
lead to danger. See The Oregon v. Rocca, 18 
How. [59 U. S.] 570; St. John v. Paine, 10 
How. [51 U. S.] 583; The Genesee Chief, 12 
How. [53 U. S.] 461; New York & Liverpool 
U. S. M. S. Co. V. RumbaU, 21 How. [62 U. S.] 
372; The Carroll, 8 Wall. [75 U. S.] 302; The 
Rapid [Case No. 11,575]. The Java volun- 
tarily and for her own allowable convenience 
placed herself in a position where, meeting a 
small vessel in a place not unusual, and where 
such a meeting might reasonably have been 
expected, she could do nothing by her ma- 
chinery, her anchors, or her helm, to avoid 
tiie collision. 

We do not perceive that any fault is fahrly 
imputable to the schooner. She came from the 
dock without her sails being set, because they 
forced her against the wharf. She obtained 
the assistance of a tug to pull her out into 
the stream; and with the aid of the tug and 
the tide came down rapidly to the vicinity 
of the school-ship, and was setting her fore- 
sail, and had it from half to two-thu*ds up, 
when she saw the Java. There is no suf- 
ficient proof of any unusual or negligent de- 
lay in hoisting the sails, or of her being in 
fault in any other respect 

Decree of district court reversed. Decree 
to be entered for libellants. Case to be re- 
ferred to a master to assess damages. 

[NOTE. From this decree the claimants ap- 
pealed to the supreme court, which reversed it 
/S-.^TT°IS°^^<5!,",^y ^^^- Justice Bradley. 14 Wall. 
(»1 U. S.) 189. It was held that the case was 
one of mevitable accident There was no evi- 
dence to show a lack of skill or vigilance on 
the part of the -Java, and she was not bound, 
havmg used every reasonable precaution, to an- 
ticipate the possibility of a small vessel lying 
behind the school-ship. If there was any fault, 
it was on the part of the James McCloskey.] 
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In re JUDKINS. 

Ex parte FERGUSON. 

[2 Hughes, 401.] i 

District Court, E. D. Virginia. Feb. 2, 1875. 

BANKRUPTCr— yOROE OP PROCEEDINGS— HOME- 
STEAD— EXEMPTION. 

1. Proceedings in bankruptcy . whicb affect 
<,nly the assets in bankruptcy, are of tte nature 
of proceedings in rem, and^nd f^l J^^^/ fn 
but when they afEect property not embraced u 
the assets, they can only bind such persons m 
interest as ha^e actual notice of them. 

[Cited in Re Campbell, Case No. 2,348.] 

2. A creditor holding a homestead-waiving 
bond or note of a bankrupt, may have payment 
of the amount due upofi it out of the Homestead, 
if the homestead has been set apart without no- 
tice to him. 

This was an application of E. P. Ferguson, 
<;reditor of the bankrupt on a bond con- 
taining -waiver of homestead, for payment out 
ot property whieh had been exempted as a 
homestead. 

HUGHES, District Judge. W. H. Judkins, 
the bankrupt in this case, applied in June last 
for the setting apart of a homestead exemp- 
tion to him, and observed, in doing so, the 
special rules of this court directing the prop- 
er proceedings to be pursued for securing out 
of the assets in bankruptcy the homestead 
exemption allowed by the laws of Virginia. 
The exemption was duly allowed him, but 
he did not state in his schedule of debts that 
those due to certain of his creditors (among 
others, that due E. F. Ferguson, the peti- 
tioner) contained on the face of the bonds or 
notes evidencing such debts a waiver of the 
homestead. Nor was personal notice of his 
Application for the homestead exemption 
given to the holders of such notes and bonds. 
The order of this court granting the home- 
stead exemption was made without personal 
notice to the holders of such paper, who of 
course were imknown to the court. Since 
then, on the petition of one of these creditors 
And a rule upon the bankrupt to show cause 
ngalnst it, the said Judkins has been ordered 
to pay the amount- of a homestead-waiving 
promissory note to the holder of it, and in 
the event of his not doing so, the assignee in-' 
£tructed to sell enough of the exempted prop- 
erty to pay the note. Now, again, the holder 
of a bond containing a waiver of homestead 
petitions for the satisfaction of the amount 
due upon it, not having had personal notice 
■o£ the bankrupt's petition for the homestead 
exemption. The bankrupt answers that the 
petitioner was a schedule creditor, and had 
notice as such (constructive notice) of the 
petition for the exemption and the order grant- 
ing it As the principle on which such peti- 
tions are allowed is not clearly understood 
l>y bankrupts, I will state it in this case. 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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The question is, whether the proceedings 
for obtaining tiie homestead exemption are so 
strictly a part of the proceedings in bank- 
ruptcy as tobhid all the world, without person- 
al notice being given to those creditors who 
are affected by the exemption. Proceedings 
in bankruptcy, sixictiy of that character, are 
so nearly akin to proceedings in rem that 
they may practically be regarded as such, 
and, provided the rules of practice prescribed 
by the bankrupt law [of 1867 (14 Stat 517)] 
are strictiy observed, these proceedings bind 
all the world as to the res or assets in bank- 
ruptcy. What proceedings are of this de- 
scription hardly admit of strict definition. 
Generally, they are those which afCect the 
res only, -without affecting property or rights 
■which are but incidentally connected with 
the res. All proceedmgs which afEect merely 
the res bind the res against the world, such as 
the publication of notices in newspapers, tne 
serving of notices by mail, etc., etc. As 
against such proceedings it will avail nothing 
to the creditor or other person whose in- 
terests are affected to come into court and to 
say that he had no notice of this or that 
order or proceeding. For illustration, take 
the case of land surrendered by the bankrupt 
in his schedules. If the land be not bound ui 
any way by lien in the form of judgment, 
deed of trust, or otherwise, then the sale of 
the land by the assignee under the powers 
conferred, and upon the notice required by 
the bankrupt law and the rules of the bank- 
rupt court, is in the nature of a proceeding in 
rem, and conveys the titie to the purchaser 
against the world. So, if the land be bound 
by lien in any form, tiie sale merely of the 
bankrupt's mterest in it, in the manner re- 
quired by the bankrupt law, and rules of 
court, is a proceeding in rem, and binds the 
whole world. But if the bankrupt court un- 
dertakes to authorize a sale of the land free 
of incumbrances, that is to say, undertakes 
a sale of the fee of land bound by liens, then 
the proceeding, so far as it affects the lien- 
holder, is not a proceeding in rem. Personal 
notice must be given to lienholders; they 
must have a day in court to show cause 
against the sale, and the rule can only be 
valid upon full notice after a hearing. The 
proceeding, as to the interest of the bank- 
rupt, is part of the proceeding in rem, while 
that against the lienholder is not, but must 
be had after personal notice and a hearing 
in court. It would be more regular for this 
latter proceeding to be by plenary bill in 
chanceiy, but it has become the practice of 
the bankrupt court to permit it to be done by 
summary petition in bankruptcy, on personal 
notice to the lienholders. 

The question arising upon this petition of 
the creditor whose bond contains a waiver 
of homestead is, whether the proceedings 
which were taken to obtain the setting apart 
of a homestead were such as bind aH the 
world, especially this petitioner, who had no 
personal notice of them. I am clearly of 
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opinion that they were not. The homestead 
is conferred by the laws of Vu-ginia, and 
these laws define the circumstances under 
which and the mode by which the home- 
stead is to be set apart. Those laws are ob- 
served by this court as far as practicable; and 
the proceedings incidental to those in bank- 
ruptcy for setting it apart are not proceedings 
in rem. In order that these incidental pro- 
ceedings for ascertaining and setting apart the 
homestead shaU bind a creditor who has a 
claim superior to the homestead, the creditor 
must have personal notice of them, and a hear- 
ing in court If the bankrupt does not set forth 
such creditor's rights in his petition for the 



homestead, and the creditor does not in some 
regular way receive the benefit of personal 
notice of the petition, and does not have the 
opportunity of being heard against it, he is- 
not bound, and the homestead may at any 
time be subjected by the court to the pay- 
ment of such creditor's claims. 

In this case no notice was given to the 
creditor. The court, in granting the home- 
stead, had no knowledge that the homestead 
had been waived in this bond. The home- 
stead, therefore, is not good against the bond, 
and the amount due upon the bond must be 
paid by the bankrupt or else the homestead- 
sold for its payment 
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At common law, all actions founded on 
contracts, express or implied, survive, but 
not actions of tort 10o4, lOob 

In the absence of an act of congress pro- 
viding for a survival or adopting a state 
act, an action for a penalty does not sur- 
yive -lOoo 

An action of trespass on the case for liar- 
boring runaway slaves survives, under Act 
Ohio Feb. 14, 1824, as an action for injury 
to property • • • • • l^^* 

A suit in rem in admiralty, where the 
claimant appeared and gave bond with sure- 
ties for the value of the vessel, does not 
abate by his death • . 32t> 

On an appeal from a judgment for libel- 
ant entered after the death of the claim- 
ant, the court ordered that his death be sug- 
gested on the record, and that the judgment 
be against the sureties 326 

Accord and Satisfactioiu 

See "Payment"; "Release and Discharge." 

ADMEEIALTY. 

See, also, "AfEreightment"; "Average"; "Bills 
of Lading": "Bottomry and Respondentia"; 
"Charter Parties"; "Collision"; "Demur- 
rage": "Marine Insurance"; "Maritime 
Liens"; "Pilots"; "Pleading in Admiraltj:"; 
"Practice in Admiralty"; "Salvage"; "Sea- 
men"; "Shipping"; "Towage"; "Wharves." 

jTurisdiction— In general. 

The jurisdiction depends not on the char- 
acter of the parties, but on the subject- 
matter, whether maritime or not 

An action in rem will lie without arrest 
of the property proceeded against, or its 
presence within the territorial jurisdiction. .1012 

In such a case, where want of jurisdic- 
tion does not appear on the face of the libel, 
personal appearance without objection is 
equivalent to attachment 1012 

— Ferso:gs and property. 

The court will decline jurisdiction of con- 
trol ersies between foreign masters and 
crews unless the voyage has been broken up 
or the seamen unlawfully discharged 37 

Ordinarily, seamen belonging to a for- 
eign ship are not allowed to sue for wages 
without the consent of the commercial rep- 
resentative of their country 440 

iCoreign seamen should show good rea- 
son for not obtaining approval of their coun- 
try's commercial representative. 

Our admiralty courts will entertain juris- 
diction in rem to enforce a bottomry bond 
executed in a foreign country between sub- 
jects of a foreign country when the vessel is 
within their jurisdiction 559 

Flat boats and coal barges used to trans- 
port merchandise down stream, and broken 
up and sold for lumber at the end of their 
voyage, are not subject to admiralty juris- 
diction ., 9o0 
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Pager 

Work done in fitting a vessel for naviga- 
tion after the hull is launched, where it was 
loaded with flour for ballast, and towed to 
the place where the work was done, nela 

done in building the vessel oif 

aiglits and controversies. 

Admiralty has jurisdiction of suits in 
favor of material men •• • ob4 

Admiralty has jurisdiction of a claim for 
damages for refusal to accept boats built 
under contract with the master of the ves- 
ggl *45 

Admiralty" bas no jurisdiction where the 
contract of shipment is made on land, and 
the damage sued for is done in port 

Admirally has jurisdiction of a suit by 
the mortgagee of a vessel after condition 
broken to reclaim possession from a pur- 
chaser at a sheriff's sale under a judgment 
against the mortgagor 42& 

Admiralty has no jurisdiction of a suit in 
rem for the foreclosure of a mortgage on a 
vessel, nor of one to try the title or right of 
property in a vessel o8& 

In a possessory action by a mortgagee to 
recover possession of a vessel, the accounts 
between the mortgagor and the mortgagee 
cannot be adjusted 428 

^ — Torts. 

Admiralty has jurisdiction in rem in cases 
of marine torts where the person, or thing 
is within the territory, and may issue a for- 
eign attachment to arrest the choses in ac- 
tion of the ofEending party 72 

Procedure. 

Admiralty has not jurisdiction over every 
floating structure on navigable rivers, and 
the pleadings should contain an averment 
to show jurisdiction • 950 

The Dower of granting a review, by a 
court of admiralty, is not limited to the term 
at which the original decree was passed. . 363 

The state laws of evidence are not ap- 
plied in admiralty, and interested witnesses 
are not excluded except in certain cases of 
necessity • • • • 

ADVERSE POSSESSIOISI. 

See, also, "Ejectment"; "Real Property." 

Where a person's occupancy of land is 
necessary- to iie performance of his con- 
tract with tiie government, he will not be 
considered to have held the same adversely. 235 

Where one enters into land having title, 
his seisin is not bounded 'by his actual pos- 
session, but is coextensive with his titie; 
otherwise where he enters without titie-. 
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See, also, "Admiralty"; "Bills of Lading"; 
"Carriers"; "Charter Parties"; "Shipping." 

Ostensible ownership and present posses- 
sion and authority are sufficient to give the 
right to bind the ship by a contract of af- 
freightment. 215 
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The shipper has no right to demand the 
cargo at an intermediate port, without pay- 
ing full freight, whether it be damaged or 
not 1105 

For injury caused by a rain at night to 
-cement carried on deck while the canal 
boat was waiting to unload, lield, that she 
was liable where she took no means to pro- 
tect it 337 

Damages to cargo of coffee, from Sumatra 
and Java to the tJnited States, Itdd, on the 
evidence, due to dampness and sweat in the 
hold incident to the voyage, and not to neg- 
ligence 89 

Vessel held not liable for delay to light- 
ers in taking heavy timber aboard caused 
by smallness of vessel's hatch and between 
decks, where the kind of timber was not 
specified in the contract 64 

In estimating damages for a failure to 
deliver the goods, expenses of the shipper 
in hunting up the property and in defend- 
ing his title in court are not allowed 215 

APPEAL AKD ERROK. 

An appeal to the circuit court will be al- 
lowed from a tJecision of the district judge 
discharging on habeas corpus a prisoner 
held under an illegal sentence of the district 
court 1175 

An action of debt to recover a penalty 
is a "civil cause" (Act 1789, § 9), in which 
a writ of error lies from the district to the 
circuit court 267 

In a suit for an assault and battery on 
the high seas, no appeal can be sustained 
from a decree of the district court unless 
there be an ad damnum laid in the libel 
exceeding $50 539 

An inferior court of admiralty, notwith- 
standing an appeal, has control over the 
property, subject of the suit, and may order 
its sale where perishable 1058 

The authoritv of the district court in cases 
pending on appeal extends only to the pro- 
tection of parties against unreasonable de- 
lay. A motion to dismiss must be made 
in the circuit court 1150 

An appeal taken to the superior court of 
the territory of Arkansas without the affi- 
davit prescribed by law must be dismissed. . 346 

If a term intervenes between the issuing 
of the writ of error and filing the record 
and writ, plaintifE in error will be non 
pressed 347 

Where the judgment on the whole rec^ 
ord is right, it will not be disturbed, 
though errors were committed 770 

ARBITRATION AND AWARD, 

See, also, "Reference." 

The award must decide the whole matter 
submitted, and be certain, final, and con- 
-elusive thereon 321 

ARMY AND WAVY. 

A person drafted under Act March 3, 
1863, is in the custody of the provost mar- 
shal from the time he regularly reports for 
duty. 98 

The board of enrollment has no power, 
after publication of it-s decision declaring a 
person exempt on the election of his wid- 
jowed mother, to revise the same. 98 

Arrest. 

See "Bail"; "Criminal Law"; "Execution"; 
"Extradition"; "False Imprisonment"; "Mali- 
cious Prosecution." 



Assignment for Benefit of Cred- 
itors. Pago 
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See 



Associations. 



See "Benevolent Societies"; "Building and Loan 
Associations"; "Corporations"; "Exchanges." 

ASSUMPSIT. 

See, also, "Contracts." 

A balance remaining due from the due 
increase and sale of property received as se- 
curity for a debt, and to be accounted for, 
may be recovered in an action at law un- 
der a count for money had and received. . 594 

The person who obtains possession of the 
slave of another is responsible for hire, al- 
though the slave ran away before expira- 
tion of the time, and the bailee be liable for 
his loss 344 

w'^here one gets possession of chattels 
tortiously, the owner may waive the tort, 
and sue jn assumpsit for the value or the 
proceeds 344 

Or, where they have been returned by the 
trespasser, the owner may waive the tres- 
pass, and recover in assumpsit for the time 
of their detention 344 

Although the contract offered in evidence 
vary from that stated in the special count, 
the receipt for the purchase money at the 
bottom of the contract is evidence on the 
money counts 3il 

ATTACHMENT. 

See, also, "Bankruptcy"; "Garnishment." 

The wages of a seaman are not subject to 
attachment 667 

The affidavit, in the territory of Arkan- 
sas, may be made before the clerks of the 
circuit court 309 

A judgment in a proceedmg by attach- 
ment is erroneous where the service of the 
writ does not conform to the statute 309 

The attachment first served is entitled to 
priority of payment 745 

ATTORNEY AND CLIENT. 

A client can change his solicitor whenever 
he pleases, subject to the solicitor's lien. 
But the lien does not extend so far as to 
enable the solicitor to stay or delay the 
proceedings in the suit 151 

A clandestine and collusive settlement by 
the parties out of court is not binding upon 
the attorney, where no provision is made to 
satisfy his costs .,,,. 728 

AVERAGE. '^ 

The law of contribution by general aver- 
age cannot be extended to the case of the 
cutting of a cable by a vessel at anchor to 
avoid impending collision with a vessel 
adrift. 702 

BAIL. 

See, also, "Principal and Surety." 

When required of defendant in an action 
on a note 745 

An affidavit by plaintifE that the sum 
charged is just and true, to the best of his 
knowledge and belief, is not sufficient to 
hold to bail 919 

Special bail refused to be ordered in debt 
on a replevin bond, although there had been 
judgment for a return, etc 533 
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See, also, "Carriers. ' 
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The acceptance on a redelivery on de- 

rei 
to does not admit that the services — .„. 
been performed as agreed J-^* 



The acceptance ou u. ±.cucii.i:;..j -^ — 
mand of property which has been placed 
with another for repairs or additions there- 
"'■'•- """ ^ .•!. j.t.^j. 4.T,« c.ni>TTi/<ac nave 
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Operation and efEeot of baiLkruptcy laws, 
and of proceedings tlierennder._ 

A petition in bankruptcy will he against 
an insolvent insurance company, notwitn- 
standing a decree of dissolution and the ap- 
pointment of a receiver on proceedings m 
the state court by tlie state insurance com- 
missioner. (Affirming J8.).-.- , ••" 

A sherifE has no right to make a, levy un- 
der process of the state court after com- 
mencement of proceedings in bankruptcy 
until the question of bankruptcy is disposed 

** The aVsignee in bankruptcy cannot main- 
tain an action in the federal court to take 
from a state sheriff property of the hank- 
runt which he has taken upon attachment 
duly issued to him out of the state court 
before the proceedings in bankruptcy were 
commenced : '4 ■ ' * ' j " ' ' * V/„^ 

A bankrupt held in custody under orders 
of Arrest will be released until the Question 
of uis discharge in bankruptcy shall be 
passed upon in the bankruptcy court.. ... ^79 

The state court out of which an attach- 
ment has issued is not bound to take .lu- 
dicial notice that the debtor has been ad- 
indicated a bankrupt...-. '"UVol 

Where the rights of assignees are not re- 
garded in tne state court, their remedy is 
under section 25 of the 3iidiciary act 7d-i 

A foreclosure suit in the state court, com- 
menced before the filing of the petition and 
the adjudication in bankruptcy, may be pro- 
ceeded with thereafter, and the decree en- 
forcetj J-v--* 

Claims previously determined by courts . 
having jurisdiction cannot again be tried in 
the bankruptcy court, under section 1. (Act 

1867 ) • 

A maritime lien may be enforced by pro- 
cess in admiralty against a vessel after the 
filing of a petition in bankruptcy by its 

° Proceeding's' 'which 'affect only the assete 
in bankruptcy are of the nature of proceed- 
ings in rem, and bind all the world; otber- 
Tvise where they affect property not em- 
braced in the assets ^^^^ 

Jurisdiction of courts. „ ^, . • 

Courts of bankruptcy derive all their 3u- 
risdiction from the act creating them. . . . . . b4b 

Albemarle, Cape Fear, and Pamlico held 

"districts," within Act 1814, § 7 . . .... • 719 

The adjudication of a firm m one district 
does not prevent a subsequent adjudication 
in another district of a firm in part com- 
posed of the same persons. 5bo, 

A bill in equity will not lie by an as- 
signee in bankruptcy in a district court 
other than the cue in which the bankruptcy 

proceedings are pending ; ' • v V ' j" ' 1 

An appearance and answer by defendant 
does not preclude him from raising the ques- 
tion of jurisdiction. .- • • 

A subpoena in a suit by the assignee to 
restrain foreclosure of a mortgage cannot 
be served on the defendant in another dis- 
trict 

Commencement of proceedings— Volun- 
tary Ijankruptcy. 

A municipal officer who receives moneys 
as license fees is a public officer, withm the 
act of 1841, and, if a defaulter, cannot 



Page- 
After the lapse of four years, it will be 
presumed, as against a stockholder of the 
corporation, that a petition filed by an .offi- 
cer by order of the directors was authorized 
by the stockholders as requir«id by law. .. . 
A creditor, after his claim has been duly 
proved, has the right to ask that the peti- 
tioner amend defects in his petition or 

schedule 

Involuntary banlsxuptcy. 

An insurance company is a. "business ^or 
commercial" corporation, within Act lob < . . 
A judgment creditor of a manufacturing 
corporation cannot sustain a petition agaii^t 
its officers or stockholders who are made 
personally liable for its debts for failure to 

comply with the law :* ** j '1 

Creditors fraudulently preferred are not 
to be counted in estimating the number and 
value of creditors who must join in the pe- 

Attachi'ng' creditors 'are not to be counted, 
nor their claims computed, in estimating tne 
number and amount of creditors aommg m 
the petition - • 

A netitioner in proceedings commenced 
since December 1, 1873, where no adjudica- 
tion is had, must file a sworn amendment 
to the petition, alleging that the petitioners 
represent the requisite number and amount 
of creditors • • • : • • • * 

The allegation that the petitioners con- 
stitute the requisite amount and number of 
the bankrupt's creditors is not jurisdictional, 
and such an allegation may be amended on 
a hearing on the question of the acceptance 
of a resolution of composition. .. . • •••••• 0^" 

Judgment creditors who would be dam- 
aged by the adjudication may intervene to 
oppose proceedings alleged to have been 
brought by fraudulent collusion between pe- 
titioner and defendant. V. • ' Vi ' 

Any creditor whose interests are directly 
affected may intervene and contest the al- 
legations of the petition with regard to. acts 
of bankruptcy, though the debtor fail to 
appear on the return day. ................. 

Where one who files a petition m bank- 
ruptcy against another is himsdf adjudged 
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a bankrupt, his assignee is properly sub- . 

stituted as petitioner in his place.. ..... . y<so- 

The bankrupt court has full equitable dis- 
cretion, and can aUow a case to be with- 
drawn if without prejudice to any party. . ^7 

Where stockholders of bankrupt railroad 
purchase all outstanding floating indebted- 
ness save minor claims held by petitioners, 
they may have proceedings dismissed on se- 
curing payment to them •.•:••: 

The respondents have the right to open 
and close the case on a trial on the issue of 
bankruptcy ^=^ 

Acts of lianlsruptcy. 

The suspension of payment and nonr^ 
sumption within 14" days must be alleged 
to have been fraudulent. Leave granted to 
amend the petition in this particular...... 5o7 

But such suspension and nonresumption is 
prima facie evidence of fraud, and casts 
upon the debtor the burden of proof. ....... 557 

Suspension of payment of a note given 
after the maker had ceased to be a trader, 
but in payment of a debt contracted while 
he was a trader, is no ground of adjudica- 

A'gen'e'rai'as's'ignment for benefit of cred- 
itors without preferences is an act of bank- 
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A conveyance by an insolvent of property 
to secure a creditor, if not made to give a 
preference or in contemplation of bank- 
ruptcy, is not an act of bankruptcy .lOdU' 

A conveyance made by an insolvent m 
contemplation or with the intention of 
breaking up his business is an act of bank- 
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A debtor cannot be said to have procured 
his .goods to be taken on execution where he 
.remains passive when they are attached, 

and, does nothing to aid the creditor. . . 1030 

An act of bankruptcy br one of two per- 
"sons jointly and severally liable for a debt, 
who are not copartners, is no ground of ad- 
judication against the other 300 

Adjudication. 

A decree of bankruptcy, and an order for 
the discharge of the bankrupt, must be 
made in court and not at chambers. (Act 
1S41.) 719 

Where the record on its face shows juris- 
diction, the decree is conclusive as to the ju- 
risdiction of the court in all collateral pro- 
ceedings 181 

An injunction to restrain the bankrupts 
from a transfer of their property issued un- 
der Key. St. § 5024, will cease to operate 
when the adjudication is made, notwith- 
standing it contains the words "until the 
further order of the court." 108 

Meeting o£ creditors. 

'±he register cannot refuse to permit 
claimants who have made due proof to vote 
at a second meeting of creditors, where 
their claims are contested, as he has no 
power to expunge the proofs 399 

Assignee— Election, appointment, and re- 
moval. 

Such claims as are of questionable or 
doubtful character may be postponed until 
after an assignee is appointed 933 

A postponement of proof of a claim un- 
til an assignee is chosen is entirely within 
the discretion of tne register 280 

Reasonable substantial doubt only of the 
validity of a claim, and of the creditor's 
right to prove it, is sufficient to justify post- 
ponement of proof until after election of an 
assignee. (Rev. St. § 5083.) 191 

IiTeguIarity in admitting a daim is no 
ground of setting aside the proceedings, 
where its exclusion would not change tiie 
result of the election 191 

"Opposing interest," as used in section 
13, Act 1867, does not mean opposition to 
the appointment oi any particular person, 
but to the exercise of the appointing power 
by the register 191 

Where the creditors fail to elect an as- 
signee, the register may appoint one, if no 
specific objections are made 191 

' Rights, duties, and liabilities. 

An assignee who fails or refuses to sell 
real estate of the bankrupts for the benefit 
of creditors is personally responsible 203 

Property of bankrupt — .Wliat consti- 
tutes. 

A power of revocation and a power of 
appointment by deed or will, reserved to the 
grantor in a deed of realty, does not pass to 
his assignee 942 

Compensation for services rendered by 
the bankrupt under a contract will be appor- 
tioned between the assignee and the bank- 
rupt, in proportion to the value of the serv- 
ices rendered before ^nd after the bank- 
ruptcy, where payment was not contingent 
upon full performance of the services 934 

•—^ Custody and control. 

The assignee of a bankrupt partner in pos- 
session of firm assets must account to the 
creditors of the firm for the proceeds. . . . 996 

Pending the publication of notice and 
election of assignee on a voluntary petition, 
the court has power to take possession of 
the bankrupf s property 103 

The possession of the marshal taken as 
messenger, and without any order of court, 
is not considered as the possession of the 
court 103 
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The bankrupt law is not rendered uncon- 
stitutional by reason of the want of uni- 
formity in the exemptions allowed in differ- 
ent states , 1079 

- The amendment of March 3, 1873, in re- 
lation to exemptions, is not unconstitutional 
as applied to existing liens 1079, 1082 

An unmarried man, living in one town, 
and supporting his mother and unmaixied 
sister, who boara with a married sister, in 
another town, is not entitled to the exemp- 
tions allowed in Georgia to the head of a 
family 956 

A merchant tailor, in Kansas, held en- 
titled to the right of exemption of goods to 
the value of $400 which may be asserted 
against the proceeds of goods in the hands 
of the court where illegally refused by the 
assignee 931 

The effect of a chattel mortgage on the 
stock in trade upon the right to an exemp- 
tion, and what property falls within the 
phrase "stock in trade," as used in the ex- 
emption statute, considered 931 

Where a certain sum is allowed by stat- 
ute to be invested in a homestead, it may 
be put into an undivided part interest in a 
homestead in premises to which others hold 
tne legal title 771 

Partners are not entitled to homestead 
exemptions out of partnership realty 203 

Iiiens. 

Congress has power to destroy any lien 
upon property of the bankrupt, whether cre- 
ated by contract, by statute, or by judg- 
nient 1079. 1082 

Ihe assignee will take the bankrupts 
property subject to a maritime lien existing 
when the petition was filed 103 

The granting of the certificate of amount 
due, and not the levying of the distress war- 
rant, before the commencement of the bank- 
ruptcy proceedings, gives the landlord a per- 
fected lien. (Gross' St. 111. 1871, p. 412.). .1159 

A creditor holding a homestead-waiving 
bond or note may have payment thereof out 
of the homestead when it has been set 
a;part without notice to him. 1193 

A lien obtained by a judgment or levy of 
execution on property fraudulently assigned 
IS valid as against the assignee in bank- 
ruptcy of the debtor where they are obtain- 
ed before the commencement of the proceed- 
ing- 794 

A creditor who is precluded from assail- 
ing an assignment as fraudulent cannot ob- 
tain a lien on the property which will be 
valid as against the assignee in bank- 
naptcy. 794 

Until a receiver is appointed in a cred- 
itor's suit, there is no lien as against chat- 
tels which are subject to levy and sale on 
execution, which can be upheld as against 
an assignee in bankruptcy 794 

The lien acquired by filing a creditors' bill 
extends only to property which cannot be 
reached on execution 794 

A second mortgage on a stock of goods, 
given in place of a mortgage executed two 
years prior thereto, hdd to supei-sede the 
prior lien, and to be a fraudulent prefer- 
ence 1121 

^^ Sale. 

Creditors who failed to obtain a review of 
an order directing a private sale of the 
bankrupt's property cannot object to the 
incidental expenses attending the sale 881 

Proof of debts. 

The statute liability of stockholders of 
a corporation for its debts is not a claim 
provable in bankruptcy against them 300 

Where a savings bank, in violation of its 
charter and the laws of the state, discoimts 
notes of the bankrupt, neither the notes nor 
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a claim for money loaned thereon can l)e 
proved ooU, ovo, %\jo 

A claim against a bankrupt insurance 
company, founded upon a covenant to repay 
part of the premium on cancellation of the 
policy, is provable • • • • •. -^^ 

Creditors holding notes or bills secured 
by a mortgage to an accommodation in- 
dorser have a lien for securing their pay- 
ment, under section 20, Act 1867 399, 409 

A creditor v?ho surrenders his preference 
without suit may prove his whole daim, un- 
der section 23, Act lb6T • • 177 

Section 23, in this particular, was not re- 
pealed by Act June 22, 1874, § 12, amend- 
ing section 39 of the original act • • 177 

Promissory notes cannot be properly 
proved without their production or proof of 
their loss • • ^^^ 

The absence of the principal from the 
state, where he is within the United States, 
is not sufficient to permit proof of a debt 
by the agent • 191 

One creditor may, without the consent or 
the assignee, intervene and oppose the al- 
lowance of the claim of another alleged cred- 
itor -1124 

On the overruling of the opposition and 
allowance of the claim, the creditor may 
take the question to the circuit court for re- 



view, by bill, petition, or other proper pro- 



cess* ,••••'•••••■•••••••••••••••••♦••••• n^^ 

Where, through ignorance or mistake, a 
secured daim has been proved as unsecured, 
the creditor will be allowed to withdraw his 
proof, if he has not accepted a dividend up- 
on the whole debt. 409 

Payment of delits: Priority: Dividends. 

A partner who has taken notes on the sale 
of his interest to his copartner cannot re- 
ceive a dividend from the estate of the latter 
in bankruptcy until all partnership debts 
have been paid 594 

On an adjudication against a member of 
a firm, where both joint and separate assets 
come to the assignee's hands, the separate 
and joint creditors must look to the differ- 
ent funds 40 

Partnership creditors are entitled to be 
paid pari passu with individual creditors 
where the individual assets consist prin- 
cipally of goods purchased from the partner- 
ship on its dissolution, in the original pur- 
diase of which the partnership debts origin- 
ated 583 

An agreement between traders to unite 
their stocks and capital, and that their sepa- 
rate business debts shall be considered joint 
debts of the firm, will not entitle a separate 
creditor, who has not consented to the ar- 
rangement before bankruptcy, to prove his 
claim as a joint creditor.. 148 

Where property delivered to the bank- 
rupt in trust does not remain in specie, and 
cannot be traced, the cestui que trust must 
come in pari passu with the other creditors. . 348 

Attorneys rendering services to the bank- 
rupt prior to the adjudication must prove 
their debt as general creditors 398 

A balance of the bankrupt's deposits for 
fees paid over to the assignee after the 
banlorupt has obtained his discharge should 
be distributed among the creditors who have 
been returned by the bankrupt 291 

Examination of 'bankmpt, etc. 

The bankrupt will not be adjudged in con- 
tempt for disobeying an order for examina- 
tion issued after his discharge was granted, 
where the -same had not been set aside. . . . 933 

Where the bankrupts have been examined 
by the assignees, a new examination will 
not be ordered on the application of cred- 
itors opposing a discharge, unless reason is 
shown therefor 167 



The examining party has the right to 
have the examination reduced to writing 
and sworn to and subscribed by the wit- 
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Costs: Pees: Disbursements. 

Costs will be apportioned between the 
separate and joint estates where both come 
to the assignee's hands on adjudication 
against a member of a firm 40 

Costs of an attachment tSissolved by the 
bankruptcy proceedings are not allowed out 
of the fund unless designed to aid the bank- 
ruptcy proceedings, and of benefit to the 
general creditors. i . -99, o3o 

The power of the supreme court to fix 
officers' fees, etc., in cases of bankruptcy, is 
plenary, with the limitation that they shall 
not exceed the statutory rate for similar 

services in other proceedings. (Rev. St §§ ^ 

4990, 5126, 5127.) 876 

The court has no power to make discre- 
tionary allowances to the marshal beyond 
the specific fees prescribed by statute and 
general order No* 30 876 

Both actual attention to the business of 
the trust and the necessity therefor must 
be shown to entitie the assignee to the per 
diem allowance. (Act 1867, § 17.) 936 

The marshal will be allowed for the cus- 
tody of property only actual disbursements 
and for his personal attention ; . . 876 

For collecting money on drafts and 
checks, the marshal will be allowed the 
same fees as on an attachment in rem in 
admiralty. 876 

Fees for making inventory 876 

The creditor must pay for such services 
performed by the register at his request as 
are in addition to tnose that the register 
would have been compelled to perform in 
the regular course of his duties 204 

Attorneys for the bankrupt will not be al- 
lowed compensation for services rendered 
between the time of adjudication and the 
choice of an assignee, unless it appeared that 
they benefited the estate or were necessary 
to preserve it in the interest of the general 
creditors 398 

Reasonable counsel fees are allowed out 
of the fund to the creditor successfully 
prosecuting the petition in bankruptcy 284 

An allowance of ?50 to petitioning cred- 
itor for counsel fees in an uncontested case 
hdd proper and reasonable 936 

The assignee, by taking possession and 
using leased premises occupied by the bank- 
rupt, is not bound to pay the rent reserved, 
bat is liable for a reasonable compensation, 
where the occupation has been beneficial to 
the bankrupt's esta,te 183 

Discliarge— Opposition: Acts barring. 

A creditor cannot oppose a bankruplf s dis- 
charge for acts in whidi he participated — 937 

The discharge cannot be opposed on the 
ground that the facts stated in the petition 
as to the length of petitioner's residence 
within the district are not true 181 

A fraud at common law or under a state 
law will bar a discharge if committed so 
recently that it would affect any of the cred- 
itors who can come in under the bank- 
ruptcy 932 

Where the books of a firm doing an ex- 
tensive business do not show the state of 
accounts between the members, they are not 
entitled to a discharge 1122 

The court may allow amendments to 
specifications of objections, or enlarge the 
time for filing the same after the time has 
expired •• 274 

>— Scope and efEect. 

A discharge under the act of 1841 frees 
the bankrupt from all debts provable under 
the act, whether actually proved or not. . . . 718 
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ProliiTiited or fraudulent transfers. 

A promise to give security made at the 
time of tlie loan must contemplate tlie giv- 
ing of a specific and definite security, such 
as could he enforced by bill in equity, to 
sustain a mortgage otherwise invalid as a 
preference 260 

The surrender of a policy of insurance 
under a stipulation giving such right, with 
a return of part of the premium, is not a 
preference to the insured 20 

A person who has no knowledge of his in- 
solvency may pledge his property to an- 
other to secure payment of money which he 
has unlawfully used 529 

An agent may make such pledge, though 
not authorized in writing 529 

Money paid to redeem property thus 
pledged cannot be recovered by the assignee. 529 

A general assignment for the benefit of 
creditors with preferences, made in contem- 
plation of insolvency, is void under the 
bankrupt act, and the property received 
thereunder may be recovered from the trus- 
tee by the assignee in bankruptcy 229 

A trader is insolvent when he cannot pay 
his debts in the ordinary course of business, 
though he may not be compelled to stop 
business, and, on settlement of his affairs, 
may have a surplus 229 

The conveyance of the joint assets of an 
insolvent firm to a continuing partner is a 
fraudulent preference 721 

The joint creditors may assent to such 
conveyance and share in the separate estate, 
of the continuing partner, who has assumed 
the joint debts 721 

The furnishing of money for the building 
of a homestead upon land contracted to be 
purchased by the wife hdd fraudulent as to 
creditors, except as to the extent authorized 
by law * 771 

Suits and proceedings in xelation to tlie 
estate. 

The assignee may maintain an action in 
a court of justice for the recovery of the 
property of the bankrupt 732 

The circuit court has no jurisdiction of a 
bill in equity filed by creditors before the 
appointment of an assignee to restrain a 
chattel mortgagee in possession from dis- 
posing of the goods of an alleged bank- 
rupt 793 

Proper procedure to restrain proceedings 
under an execution issued on a judgment 
by confession, which operates as a fraudu- 
lent preference , 111 

Where the value of the property mort- 
gaged exceeds the mortgage, or where its 
validity or amount is disputed, the bankrupt 
court will refuse to permit foreclosure in the 
state court 97 

Where the validity of a mortgage given by 
the bankrupt is not questioned, and the 
premises are worth less than its amount, 
Iidd, that the bankruptcy court properly 
allowed the mortgagee to foreclose. ....... 97 

A bona fide purchaser, without notice, 
from a fraudulent vendee of the bankrupt, 
takes a good title as against his assignee. . 365 

Creditors who receive warehouse receipts 
as security, but subsequently turn over the 
goods to the assignee of the debtor under 
a general assignment, and receive payment 
from him as preferred creditors, hdd liable 
to the assignee in bankruptcy for the 
amount of such payments, but not for the 
property covered by the warehouse receipts 985 

The assignee cannot maintain trover to 
recover the value of mortgaged personal 
property which the mortgagee has taken 
possession of, and appropriated to his own 
use, before the commencement of the bank- 
ruptcy proceedings 994 
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The assignee under a general assignment 
for creditors with preferences is not liable 
to the assignee in bankruptcy for money 
paid out by him under the assignment. .... 985 

Revie-w, 

The court will not review the action of 
the register in postponing proof of a claim 
until after the election of the assignee, 
where no objection is made until after the 
assignee is appointed 193 

The cause of action on appeal to the cir- 
cuit court from a rejection of proof of debt 
must be the same as that presented to the 
district court 390 

Arrangement vsriiJx creditors. 

Act June 22, 1874, § 17, in providing a 
remedy by composition, does not operate to 
repeal the general provisions of the bank- 
rupt law 271 

Upon the submission of a resolution duly 
accepted and confirmed by the requisite 
number of creditors, the court is not limited 
to the determination of the mathematical 
result 271 

The court will not confirm a composition 
duly accepted by the requisite number of 
creditors where fraudulent preferences to 
some of the creditors have not been taken 
into consideration 271 

The court will refuse to confirm a compo- 
sition under which all the property of the 
bankrupts is to be restored to them on their 
giving their individual notes, unsecured and 
unindorsed, for 75 per cent, of their debts. . 347 

A resolution of composition will not be re- 
corded where a creditor's right to make 
suitable inquiries of the debtor has been de- 
nied or postponed by a vote of the meeting 580 

A creditor buying up enough debts to pre- 
vent the acceptance of a resolution, and 
publicly offering to take all other debts at 
the same rate, may vote upon debts so 
bought 580 

The creditors at a meeting held after the 
appointment of an assignee may make an 
arrangement by trust deed to have him re- 
moved, and a trustee appointed 933 

A valid composition may be proposed and 
made, though the verification of the petition 
be defective • 580 

The defect in the verification is waived 
by the debtor when he calls a meeting for 
composition; and, in the absence of fraud, 
the dissenting creditors cannot take advan- 
tage of it 580 

* 

BAITKS AJSTB BA3>31S:iISrG. 

See, also, "Bills, Notes, and Checks." 

A national bank has no authority to lend 
its credit on personal security 885 

As between the seller and purchaser of 
national bank shares, the sale is complete 
when the certificate is delivered duly as- 
signed, with power of transfer on the books 
of the bank, and pasTnent received there- 
for 758 

The directors of a national bank have no 
power to refuse to register a bona fide 
transfer of stock without some valid and 
sufficient reason therefor 758 

A shareholder in a national bank, who 
sold his shares through a broker to the pres- 
ident of the bank, executing blank trans- 
fers, without knowledge of the real pur- 
chaser or the insolvency of the bank, and 
received in payment the broker's check on 
the bank, which was paid out of the bank's 
funds, Jidd not liable for the amount to the 
receiver of the bank 758 

Where the officers of a national bank have 
been making preferential payments, a court 
of equity, on the amplication of a depositor, 
will appoint a receiver 100 
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BEUTEVOLENT SOOrETIES. 
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The directors of a mutual insurance com- . 
pany are personally liable for a failure to 
make an assessment when a claim for a loss 
is presented, though its validity is denied 
and litigated 1102 

BHiIjS, ]SrOTBS, AJiTD CHECKS. 

"Wliat law governs. 

The question as to due presentment of a 
hill of exchange" is determined by the law of 
the place of payment," whose tenor, exist- 
ence, and effect may be ^proved by parol. . . 33 

Xndorsement and -transfer. ' '- 

An accommodation indprsernent on a note 
does not make it commercial paper as to 

the accommodation indorser.. . . ., 63 

It is no defense to an accommodation ac- 
ceptor of a bill of exchange that plaintiff 
took the same frond the drawers in payment 
of a nre-existing debt, with knowledge that 

it was an accommodation paper 609 

One who, takes drafts of a national bank ^ 
with knowledge pf the fact that they were 
issued as accommodation paper cannot re- 
cover, thereon against the Bank in the hands 
of a receiver. . .'. . .'. .* ". . '. -'. . SS5 

Demand: Notice: Protest. 

.If, the last day of gpaqe fall on Sunday, 
demand must be made on Saturday, but the 
notice may be given on Monday 115 

Notice to the indorser pf nonpayment of , 
a promissory note, not payable to order, is 
not necessary in Virginia 167 

Due diligence in giving notice of dishonor 
to an indorser is a question for the jury . . . 167 

A notary's sealed certificate of protest of 
foreign bill, payable in his country, is sood 
evidence of presentment and nonpaypient. . 33 

The notary's certificate under seal is evi- 
dence of the facts therein recited 980 

One protest to a bill of exchange is suffi- 
cient, and that must be according to the 
laws of the place where the bill is payable. . 33 

Actions. 

In an action against the assignor or guar- 
antor of a note, a demand on the maker 
when it became due must be alleged 362 

A count upon the indorsement of a prom- 
issory note, not payable to order, without 
averring a consideration for the indorse- 
ment, held bad. 351 

A plea in an action against the indorser 
that the maker of the note, at the date of 
the writ, had goods and chattels to a great- 
er amount than due .thereon, is no answer 
to an averment of insolvency. 351 

A seal and the words "witness my hand 
and seal," on an inland bill of exchange, 
may be rejected as surplusage, and the bill 
be declared on in the usual form 115 



BHiLS OF LADIWG, 

See, also, "Admiralty"; "AfEreightment"; "Car- 
riers"; "Shipping." 

A bill of lading, signed in blank by the ' 
master of a vessel, is not valid, either 
against the vessel or owners, even in the 
hands of a bona fide holder 1141 

The owner of a vessel is not estopped 
from having the circumstances attending 
the signing and transfer of a blank bill of 
lading inquired into by the court 1141 

Damage to cargo by rats is not a peril 
of the sea or danger of navigation, within 
those terms in a bill of lading, at least, un- 
less ordinary care and diligence to guard 
against injury therefrom be shown ....... 157 

13FED.CAS. — 76 
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A printed clause, "not responsible for 
leakage," in a bill of lading for oil, changes * 
the general rule that the acknowledgment 
of goods being received in good order casts 
the burden on the carrier of showing want 
of negligence 78 

Proof of greater than 'average leakage is 
not sufficient. Actual negligence must be 
shown : .,..■...%•;.....'..'... 78 

The fact that- the manner of stowing or 
the carrying of other kinds of cargo pro- 
duced ^dryiiess, and caused casks to ~ leak, 
does not show negligence, where such stow- 
ing and carriage were usual in the trade. . 78 

While the ship is still detained in port by 
ice, an action will not lie for breach of a 
bill of lading for goods laden thereon, with- 
out a rescission of the contract 954 

PersoM to whom goods "were delivered, 
though not consignee, Jield, on the evidence, ' ' 
in an^ action for nondelivery, duly author- 
ized -by the consignee to receive them...,, 87 

BOISTDS. 

See, also, "Municipal Corporations"; "Princi- 
pal and Su]:ety"; "Railroad Companies." ^ 

Railroad bonds payable in different sums, 
according as the place of payment might be 
fixed by indorsement of the president, and 
bearing an indorsement in which the place 
of payment was left blank, held not negotia- 
ble, and not valid in the hands of a bona 
fide holder for value, where they were 
stolen from the company 25*? 

In a suit against a surety on an official 
bond, where tihe i^rincipal is dead, a plea of 
geheral performance, craving oyer of the 
bond and conditions, is good 247 

BOTTOMBY AUTD RESPOnsr- 
DENTIA. 

See, also, "Maritime Liens." 

The master is not liable for a deficiency 
on a bottomry bond given by him, in- the 
absence of a covenant binding him person- 
ally for the debt !*3 

The lien of a bottomry bond is not dis- , 
charged by a payment of the debt by the 
agents of the shipowners with their own 
money, where they take an assignment 
thereof : 730 

In such case, freight moneys will be ap- 
plied first to the payment of unsecured dis- 
bursements of such agents, leaving the sur- 
plus only to be ereditfed on the bond 730 

Bridges. 

See, also, "Navigable Waters." 

BTJUiDnsra and loan associ- 

ATIONS. 

Loans made to their members by build- 
ing loan associations, conducted in accord- 
ance with the ordinary and well-known 
methods adopted by sudi societies, are not * 
usurious , 784 

Such associations are partnerships, and 
loans made to their members are dealings 
with partnership funds, in which the bor- 
rower has the same interest before and 
after the loan as 'the other members 784 

The contracts made with the borrowing 
members upon the well-known and usual 
terms of such contracts are not such as 
equity will relieve from, as unconscionable 
and oppressive 784 
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See, also, "AfEreightment" ; "Average"; "Bills 
of Lading"; "Charter Parties"; "Shipping." 

Of passengers. 

The proprietors of steamboats engaged 
regularly in carrying passengers between 
certain points are common carriers, and are 
bound to receive all persons on board to 
whose character and conduct there is no 
reasonable objection 442 

Common carriers may inquire into the 
habits and motives of persons ofEering 
themselves as passengers, and exclude all 
persons of bad character or habits, or those 
whose objects are to interfere with their 
interests, or to disturb their line of patron- 
age, or who refuse to obey reasonable regu- 
lations 442 

The proprietors of a steamboat may ex- 
clude therefrom one who takes passage for 
the purpose of soliciting passengers for a 
connecting line running in opposition to a 
line with which the steamboat proprietors 
have a contract to carry passengers through 
to a distant point 442 

Where a passenger's money is stolen from 
his stateroom in a steamboat by reason of 
his neglect to lock and bolt his stateroom 
door, tbe owners of the vessel are not liable 661 

A gold watch and chain, gold ornaments 
for presents, and American coin are not 
baggage ,• • 88 

Where the passenger informed the carrier 
that his trunk contained nothing but cloth- 
ing, whereas it contained a large amount of 
coin and gold ornaments, held, that the car- 
rier was not liable for any of the contents 
where it was lost 88 

Of goods. 

The carrier is liable for a want of proper 
care and skill in guarding against damages 
or deterioration arising from the nature of 
the goods or of the voyage 80 

A stipulation for exemption from liability 
for damage by rats, where due diligence is 
not used to guard against injury, must be 
disregarded • 157 

Sale at auction, without communicating 
with the owners, of flour injured by the 
capsizing of a vessel at her wharf before 
sailing, held an unlawful conversion .1153 

In such case the cargo owners are enti- 
tled to recover the value of the cargo at the 
port of delivery at the time when the vessel 
should arrive, deducting freight and char- 
ges, with interest on the balance 1153 

An insurance company which pays the 
loss on an insured cargo, though not legally 
bound therefor, may maintain an action 
against the carrier for negligence. 65 

CHAEITrBS.. 

The law of charities is fully adopted in 
Georgia, as far as is compatible with a 
free government, where no royal preroga- 
tive is exercised 9o • 

Gifts to charities in form absolute were 
followed by a clause directing that the de- 
vises should not be "executed or take ef- 
fect" until the completion of a memorial 
building in process of erection at testator's 
death, and full payment therefor. Held, 
that not the gifts but only the payment 
thereof were suspended 9o7 

An immediate gift to trustees for a gen- 
eral charity, which cannot take effect ex- 
cept on the occurrence of contingent and 
uncertain events, is valid, and the fund 
will be held up for a reasonable time to 
await the happening of the contingencies. . 957 

A gift to the trustees of a church to de- 
vote the income to such destitute and needy 
churches in the state as they may select, so 
as to promote the cause of religion, held not 
void for uncertainty. 957 
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A gift to "The Widows'" Society of Sa- 
vannah," for "the benevolent purposes of 
said society," where such society was in- 
corporated for the relief of indigent widows 
and orphans, held sufficiently definite 957 

A devise for the establishment of "a hos- 
pital for females within the city of Savan- 
nah, on a permanent basis, into which sick 
and indigent females are to be admitted and 
cared for," is not void for uncertainty as to 
the beneficiaries 957 

A general direction that an act of incor- 
poration should be obtained for the hospital 
does not render the devise void 957 

A condition against a.lienation annexed to 
property devoted to charity does not render 
the devise void 957 

A gift to the trustees of a church on con- 
dition that they shall not allow any altera- 
tion in the pulpit and. galleries of the 
church, and shall not alien the Sabbath 
school lot, is valid 957 

The fact that a charitable society has al- 
ready a surplus of funds does not vitiate a 
gift to it 957 

Where a charity is definite, the court of 
chancery will provide a trustee if none is 
named, or if the one named is incompetent 
to act 957 

CHARTER PARTIES. 

See, also, "Admiralty"; "Affreightment"; "Av- 
erage"; "Bills of Lading"; "Shipping." 

A special agent of the charterer cannot 
charge, against the owners, expenses, ad- 
vances, or liabilities incurred for the ship. .1132 

The charterers of a canal boat are not 
liable to the owner where she is sunk by 
the explosion of the boiler of a tug which 
they had employed to tow her, where they 
were free from negligence 213 

The damages, for breach of charter by 
the shipper, are the difference between the 
price stipulated and the freight that could 
be obtained by reasonable diligence 1098 

CHATTEL MORTGAGES. 

See, also, "Bankruptcy"; "Shipping." 

At common law, a mortgage, where pos- 
session and power of sale is given to the 
mortgagor, is absolutely void 780 

In Georgia a mortgage of a stock of 
goods is valid, though possession is given to 
the mortgagor with power of sale, and is 
binding on subsequent additions to replen- 
ish the stock as against sellers who had no ^ 
notice of the mortgage 780 

Record of a mortgage of personal proper- 
ty pursuant to the laws of the state is 
equivalent to a delivery 1030 

CITIZEU. 

See, also, "Prize"; "War." 

In the United States expatriation is con- 
sidered a fundamental right. To sustain 
it the government to which allegiance is 
sworn, if independent in fact, need not have 
been recognized as such by the United 
States 1179 

The right of expatriation recognized in 
the case of an American citizen accepting 
from a foreign government a commission 
authorizing him to cruise as a privateer. ... 356 

COUIESIOM". 

See, also, "Admiralty"; "Pleading in Admi- 
ralty"; ^'Practice in Admiralty"; *?Towage." 

Nature of liability— Inevitable accident. 

A collision occurring in the daytime in 
fair weallier may be an inevitable accident 384 
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Wliere a vessel, deserted by her officers 
find crew to save their lives, drifts into col- 
lision with another, each vessel must bear 
its own loss 702 

A collision in a slip, caused by a bark 
puUins out a pile to which her bow chain 
was fastened, in a storm lasting two or 
three days, held not due to inevitable acci- 
dent 651 

Where a ship brought into a slip to avoid 
peril from running ice is warned that her 
position is dangerous to another vessel in 
the slip, injury caused by her, where her 
fastenings are carried away by the ice, is 
not a case of inevitable accident 900 

It is no defense in such case that the ves- 
sel injured was lying in the slip head out, in 
violation of the rule of the harbor master... 900 

^— Contxiibntive fault. 

A vessel closehauled, crossing the course 
of another sailing free, will not be held in 
fault for luffing, where the vessels are 
brought into imminent danger of collision 
through the fault of the latter in not keep- 
ing away 89o 

Utiles of navigation. 

The rules of navigation for avoiding eol- 
Usion, the use of lights, etc., before the 
Adoption of the statutory rules 971 

Quaere, whether rule 9 of the board of 
supervising inspectors (Act Feb. 28, 1871) 
has the force of law in respect to the lights 
to be carried on tows 566 

Betxcreen steam and sail. 

Where any doubt exists as to the ability 
of the steamer to pass ahead of the sail ves- 
sel, the former must delay to permit the 
latter to pass 289 

The burden is upon the steamer to show 
a sufficient reason for -not keeping out of 
the way of the sailing vessel- 382 

A sailing vessel coming down the Hud- 
son river does not hold her course within 
the meaning of the law when, without 
cause, she changes from the west to the 
east side of tlie river in rounding West 
Point : 637 

Overtaldng vessels. 

A schooner will be held in fault for sud- 
denly luffing up across the course of an 
overtaking ferry, for the purpose of taking 
in sail to make her landing 425 

A steamer with 12 barges lashed along- 
side ported, to avoid a shoal, and brought 
an outside barge in collision with a schoon- 
er which was outsailing and passing her. 
The schooner had time to change her course. 
Hdd, that she was solely liable 90 

Vessels moored, etc. 

A vessel is not at fault in leaving her 
sails up while at anchor in broad daylight, 
at a place where she could be seen for a 
long distance, and was not obstructing the 
channel 715 

A vessel injured while at an^or, at 
night, in the middle of the Hudson river, 
cannot recover where she failed to keep a 
good light and a sufficient watch on deck. . 22 

Anchoring in middle of Hudson river, op- 
posite Ft. Lee, at night, held not culpable 
conduct 22 

Tugs and tows. 

As against a sail vessel, a tug and tow 
must be considered as one steam vessel — 619 

Hiver and harbor navigation. 

A steamship running under the stern of 
a vessel at anchor, standing high out of 
water, should proceed with great caution, 
and at such rate of speed as will enable her 
to keep clear of sail vessels passing on the 
other side 1190 
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A steamer carefully navigating a crowd- 
ed harbor will not be hdd in fault for colli- 
sion with a schooner just getting under 
way behind the hull of a large ship, which 
could not be seen in time to avoid her. . . 384 

A steamer will be hdd in fault in keeping 
up a high rate of speed in a narrow channel 
full of vessels ahead of her, some of which 
did not become visible, owing to the pres- 
ence of otliers, until too late to avoid colli- 
sion 837 ' 

Speed: Fogs. 

Excessive speed in a steamer is not ex- 
cused by the fact that she is under contract 
with the government to carry the mails in 
a specified time 323 

vessels sailing during a dense fog are 
bound to have on deck all the disposable 
part of their crew, to aid in keeping a look- 
out 971 

Iiiglits: Signals, etc. 

A tug which has no mast must carry the 
vertical mast headlights required byEev.St. 
§ 4233, of vessels towing, in such manner as 
to be equivalent in effectiveness to that pre- 
scribed by the rules 566 

Iiookonts, officers, etc. 

The master of a tug, where perform in g 
other duties, is not a competent lookout. . . 672 

Every doubt relating to the consequences 
is to be resolved against the vessel which is 
without a lookout 672 

Particular instances of collision. 

Between schooner and brig off Barnegat, 
where the latter was held in fault for a 
change of course. 551 

Between bark sailing free and ship close- 
hauled, where the latterwasnot held in fault 
for luffing when danger of collision was im- 
minent 895 

Between sloop beating up the East river 
and sloop coming down w^ith wind free, 
where the latter was hdd solely in fault for 
failure of lookout, though the former, in ex- 
tremis, undertook to go about, and missed 
stays because of a defective tiller 683 

Between ferryboat crossing from New 
York to Jersey City, on an ebb tide, under 
a port helm, and propeller coming up the 
river, where the latter was hdd in fault for 
not keeping away, and the former was not 
in fault for keeping on without slowing 
where her single whistle had been answered 
by a single whistle from the propeller. ..... 896 

Between steamer and schooner at sea on 
a dark and hazy night, where the former 
was hdd liable for too great speed and the 
want of a vigilant lookout. 323 

Between steamer and bark at night, the 
latter being sunk, and all on board save one 
person lost, where the former was held in 
fault, on her own evidence, for too great 
speed or the want of vigilant lookout.. 380, 382 

Between steamer and sloop rounding 
West Point in the Hudson river, where the 
former was held in fault for not keeping the 
usual course in such cases 637 

Between steamer off Sandy Hook, looking 
for towing employment, and brig sailing 
free, outward bound 84 

Between steamer going through Hell Gate 
and schooner drifting with the tide in a 
light wind, where the former was hdd in 
fault for not stopping to let the schooner 
pass 171 

Between steamer and schooner in Hell 
Gate, where both were held in fault, one for 
too great speed, and the other for indefinite 
maneuvers 371 

Between steamer and schooner in Butter- 
milk channel, where the former was hdd in 
fault for not giving the latter a wider berth 289 

Between steamer roimding into her berth 
and schooner under way in light breeze, 
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whe"'e the latter was lidd in fault for not 
keeping away *147 

Between schooner and tow lasheJ aioag- 
side of tug near the Astoria dock in the 
East river, where tile latter was held in 
fault for not keeping out of the way G19 

Between the tows of two tugs in the 
East river, caused by the effort to avoid an 
overtaking steamer navigating near the 
shore, where the latter was held solely in 
fault , 177 

Between steamer under way and schooner 
af anchor in middle of Hudson river at 
night, without sufficient light or watch. ... 22 

Between the tow of a tug coming into 
and the tow of a tug going out of the At- 
lantic basin, where the former tiig was held 
solely in fault for making a turn too short 
to enable her, to see the approaching vessel 
in time to avoid a collision. 429 

Between schooner at anchor in the East 
river, between Blackwell's and Manhattan 
Islands, with her sails up, and schooner un- 
der way, where the latter vras' held in fault 715 

Between steamer passing under the stem 
of a large vessel at anchor and schooner 
hidden from view, where the former was 

held liable *1190 

. IBetween brig at anchor on the flats in the . 
Penobscot river and schooner in tow, where 
the latter was held solely liable 430 

Between tr:g and tow coming down the 
Bast river, near the piers, and ferrj'boat 
just starting out, where the former was held 
in fault 665 

Procedure. 

Owners of cargo must be made parties to 
the suit before they can avail themselves 
of the ope ation of the decree. 971 

A change of course of the tug, set up in 
defense in the answer to a libel by the tow 
against the colliding vessel, will not prevent 
a recovery, where it was justifiable 90 

On a libel against two tugs by the tow 
of one which came into collision with the 
tow of the other, the answers of the tugs 
charging negligence of each other are not 
evidence against each other, and libellant 
must offer evidence of negligence to be enti- 
tled to recover 328 

"Where all the persons on board of a bark 
sunk in a collision' with a steamer who 
could have given evidence for her were lost, 
and the steamer is found to have been in 
fault, she must make out a clear case of 
faiilt on the part of the bark to render her 
equally liable 380, 382 

The testimony of the master of the vessel 
at her wheel as to the relative positions of 
the vessels is entitled to greater weight 
than that of seamen on the bow of the other 
vessel 551 

In the case of a single stipulation for val- 
ue, where both tug and tow are libeled for 
a collision, it is not necessary to decide 
which of them is in fault, if only one 665 

Brule of damages. 

The injured vessel is entitled to be put 
into as good condition as before the injury, 
and no allowance is to be made for new 
materials instead of old 430 

A ferryboat injured by a collision while 
coming out of her slip at Fulton street, 
Brooklyn, held not in fault for attempting 
to reach Jersey City, where her officers ex- 
amined her injuries, and were of opinion 
that she could be kept afloat 665 

An item of §800 for the difference be- 
tween the value of the injured vessel before 
and after repairs disallowed 146 

An item of §465 for loss of earnings dur- 
ing detention for repairs founded upon the 
mere opinion of the master and mate, not 
rejected on exceptions, where the cost of 
sending the report back would probably 
equal any abatement in the amount 146 



Division of damages. Paga- 

Where the collision is caused by inevita- 
ble accident, each party bears his own loss 

■ 557, 702: 
In cases of mutual or inscrutable fault, 
damages are equally divided between the 
vessels 684 

Revie-w. 

A. rehearing not allowed in the district 
court on the ground that since the trial li- 
belant's witnesses testified differently in an- 
other suit, growing out of the same collision, 
as such evidence is admissible on appeal. . . 665- 

Comproinise. 

See "Bankruptcy"; ''Release and Discharge." 

COlSTFIilCT OF LAWS. 

A deed or power of iattorney executed and 
acknowledged accordiuT to the laws of New 
York is a good execution under the law of 
Ohio 834 

The law of the state where the contract 
is made will fix the rate of interest in an 
action thereon in a federal court sitting in 
another state 285- 



CONSTITUTIONAIi LAW. 

A grant of' power is to be construed ac- 
cording to the fair and reasonable import 
of its terms, and not necessarily controlled 
by a reference to conditions existing when 
the constitution was adopted 194 

A law which takes away all remedy is 
equivalent to a law impairing the obligatio]i 
of the contract, and hence unconstitutional 
and void 734 

The repeal of the provision of a limita- 
tion law excepting the time of the debtor's 
absence from the state, without allowing 
any time to sue after his return, hdd un- 
constitutional 734 

A state tax upon receipts for transporta- 
tion through the state of goods carried from 
and to points outside the state is unconsti- 
tutional . . ., .•.•••. 24 

A corporation is not a "citizen of the 
United States" or a *'person," within the 
meaning of Const, JJ. S. Amend. 14, § 1 . . . 67 

A law imposing a higher tax upon a for- 
eign corporation doing business within the 
state than upon a domestic corporation held 
not in violation of a constitutional provision 
that "taxation shall be equal and uniform ^ 
throughout the state" . ... 67" 

State statutes authorizinsr actions in rem 
against vessels for causes cognizable in ad- 
miralty are unconstitutional as conferring 
admiralty jurisdiction 217 

The United States has jurisdiction over 
navigable streams so far as may be neces- 
sary for commercial purposes 919 

CONTIISTTJAHCE. 

In a suit" on bottomry bond executed in a 
distant foreign country, where an attested 
copy was produced, a continuance was al- 
lowed to enable libelant to produce the orig- 
inal 559' 

CONTRACTS. 

See, also, "Assumpsit"; "Sale"; "Vendor and 
Purchaser." 

Construction of contract for the building 
of an engine and boiler for a steamboat "of 
the most approved construction" 134 

Where the work iiuder a contract on 
property placed in the hands of a contract- 
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or for repairs and improvements thereto is 
to be paid for in installments as the work 
advanced, th©' owner cannot take possession 
without compensating the contractor for the 
benefits actually received, though the work 

did not comply with the specifications x6i 

Where the owners of a steamboat take 

Eossession, and run her, without giving the 
uilders of her engines opportunity to test 
their work as agreed, the conditions as to 
the test will be held to be waived 1<J4 

A third person who, at the request of a 
contractor, executes the contract, cannot 
maintain an action against him thereon.. .lOdo 

In Arkansas, plaintiS may sue all or as 
many of the joint contractors as he may 
see proper • • • • • "<55 

On the adjustment of a decree for a bal- ■ 
ance remaining due on work done under 
<;ohtract, tJie employer is not entitled to be 
credited with interest on partial payments 
made as agreed. . ., • ^^'> 

In a suit for the contract price for work 
-done, the contractor is entitled to interest 
on the amount due, at least from the com- 
mencement of the suit. l^d 

But where the right of recovery is doubt- 
ful, and the amount is to be adjusted, inter- 
est is only recoverable after the amount is 
determined ••• 14o 

PlaintifE will be entitled to interest from 
the filing of a report of referees where the 
same is confirmed, though both parties pros- ' 
ecuted exceptions thereto 143 

COPTE-IGHT. 

A musical composition, to" be "the subject 
of a copyright, must be substantially a new 
and original work, and not; a copy of an , 
older piece, with additions or variations 
which a skilled writer might readily make,. 910 

The deposit of a printed c6py of "the title 
of the work before publication, the print- 
ed ootice of copyright, and a depQsit of a 
copy of the work, are the three prelimi- 
nary steps for securing a copyright. 910 

The title is an appendage to the work, 
and, where tlie latter is not protected by a 
copyright, the former is not. 910 

The appronriation of the whole or any 
substantial part of a new air or melody is 
fi piracy 910 

\rhere the defense ^vas that plaintiff's 
musical composition was a copy, with slight 
Additions and alterations, of a comp&sition 
previously publish<id abroad, the decision 
on the motion for injunction wag suspended, 
and an issue at law directed, the defendant 
being required to keep an account of sales. . 910 



COEPOBATIONS. 

See, also, "Banks and BanWng"; "Benevolent 
Societies"; "Building and Loan Associations"; 
"Counties"; '•Insurance"; **AIarine Ih'sur- 
ance"; "Municipal Corporations"; "Railroad 
Companies"; "Receivers." 

The gefferal power to make, amendments 
to existing Charters is not taken dway by 
the cdhstit^tioflal provision (Georgia)' pro- 
hibiting the general assembly to grant cor- 
porate powers and privileges to any private 
companies except business companies 957 

A transfer of shares in a failing corpora- 
tion, made for the purpose of escaping lia- 
bility to creditors, is void as to such cred- 
itors and other shareholders ' 7oS 

A corporation of one state may maintain 
nn action in the state or federal courts of 
Another state C5 



COSTS. 



Page 



Costs not refused on a libel for wages 
because libelant did not sue in the state 
court, where there was ho apparent inun- 
lion to annoy respondents 9ol 

AA'here a libel in rem for repairs to a 
vessel was sustained tor only a umaii pari, 
of the amount demanded, costs were re- 
fused 902 

The docket fee of ?10, and not that of 
$20, is taxable where a suit at law is tried 
by the court, a jury being waived. (Act 
1853.) '.'"■,• -1014 

The feebill of 1853 does not interfere 
with the practice of courts of equity or 
bankruptcy to allow counsel fees as costs 
in certain cases. • 284 

Costs can be taxed for only two counsel 
of the same party. J 2S4 

Where claimants in admiralty, in differ- 
ent rights, appear by the same counsel, but 
one bill of costs will be taxed 555 

Taxation of costs in case of a claim on 
proceeds of a vessel in admiralty where oth- 
er parties jjire interested , ■• . . 564 

Costs in admiralty' upon exceptions to a 
commissioner's report made in the alterna- 
tive - • 11^3 

The custody fees where a vessel is held 
by virtue of two warrants to arrest, in dif- 
ferent suits, are chargeable equally upon the • 
two suits 902 

The expense of a stenographer is not tax- 
able ...; '. 2S4 

The expanse of printing the record and 
evidence in an equity suit is properly tax- _ 
able as part of the costs. (Second Addi- 
tional Rule, May 25, 1842.) 1084 

COUNTIES. 

See, also, "Municipal Corporations"; "Railroad 
Companies." 

The board of county commissioners in 
Ohio is a quasi corporation only, and n^t 
liable in an action sounding in tort....... 276 

COURTS. 

See, also, "Admiralty"; "Bankruptcy"; "Equi- 
ty"; ^'Justices of the i'eace'^; "Maritime 
Liens"; "Removal -of Causes/' 

Comparative autliority of federal and 
state coiixts: Process. 

Persons, with knowledge that a vessel 
■^vas under attachment by a marshal, during 
the temporary absence of the ship keeper, 
forcibly carried her into another state, and 
caused her to be attached by process out of 
the state court. Seld, that the marshal 
might follow and retake her. .1136 

Federal courts— Jurisdiction, in general. 

The federal district courts having, under 
the constitution and acts of congress, ex- 
clusive original cognizance of all civil caus- 
es of admiralty and maritime jurisdiction, 
the courts of common law are precluded 
fr6m proceeding in rem to enforce such 
maritime claims ; 158 

Grounds o£ anrisdiction, 

Where, in a suit for infringement of 
copyright,' the parities are residents of the 
same state, and plaintiff fails to make out 
his title to the copyright, the court has no 
jurisdiction to restrain the use of the title 
of the work upon principles relating to the 
good will of trades .'. 910 

—— Circuit courts, ^ 

The circuit courts of the United States 
have no original jurisdiction in admiralty. . 356 
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Dist3?ict co-arts. P^se 

The district court in admiralty may order 

the restoration of property, the rifrht to the 
possession of which is in the marsual of the 
adjoining district 113G 

— Administration of state lax7S. 

On questions of local law the federal 
courts follow the decisions of the highest 
judicial tribunal iu analogous cases 1 

The decisions of the state court upon 
questions of general commercial law are not 
binding upon the federal courts 609 

The decision of the state court that a tax 
paid under a void law cannot be recovered 
back where there was a natural obligation 
to pay it is not binding on the federal 
court, where the law conflicts with the fed- 
eral constitution 688 

The mode indicated by the state statute 
as a judicial process for setting off dower 
will be pursued in the federal court 888 

Creditors* Bill. 

See "Bankruptcy." 

CBIMIWAIi LAW. 

See, also, "Bail"; "Extradition"; "Habeas 
Corpus." 

Act 1790, limiting the prosecution of of- 
fenses not capital, etc., to two years, applies 
to offenses under statutes subsequently 
passed 8G7 

A bar, under the statute of limitations, to 
be arailable, must be pleaded 867 

A person may be arrested for trial and 
imprisoned or bailed for violation of a stat- 
ute, although the only punishment pre- 
scribed therein is a fine 194 

The day laid in the indictment is not ma- 
terial, and the offense may be proved to 
have been committed at any other time 
within tlie limitation 867 

But one judgment should be rendered 
where the various offenses charged sub- 
stantially constitute but one offense, though 
a sej^arate verdict of guilty is rendered on 
each count 1175 

AVhere a separate sentence was rendered 
on each verdict, the prisoner is entitled to 
be discharged on serving the full term of 
imprisonment under one judgment .1175 

CUSTOM AND USAGE. 

The adoption by a produce exchange of 
a rule requiring cargo to be received from 
lighters in two days does not make a bind- 
ing custom for the port 64 

CUSTOMS DUTIES. 

Gnstoms laws. 

General terms include all the subordinate 
or special kinds of goods so generally de- 
scribed, though commercially designated by 
a specific name 285 

Specific names are to be construed accord- 
ing to their general use in trade and com- 
merce 285 

"Silk laces," as used in Act June 30. 
1864, § 8, embrace all laces made of silk, ex- 
cept such as are specifically known exactly 
by otner terms used in the tariff acts. .... 285 

Payment: Protest. 

The receipt of a collector acknowledging 
payment is only prima facie evidence. .... 868 

Actions for duties -naid. 

The entry for withdrawal from the ware- 
bouse, and not the entry for warehousing, 
fixes the time from which the 10-days lim- 



Pagg 
itation of time for giving notice of dissatis- 
faction runs. (Act March 3, 1857, § 5.) . . 166 

Violations of latv: Forfeiture. 

Sufficiency of warrant for the seizure of 
papers and the mode of separating and ex- 
amining the same determined 1077 

Vessel forfeited for smuggling cigars on 
the testimony of their owner, who produced 
an invoice for their shipment to the place 
from which the vessel sailed, and a letter 
from the master of the vessel stating that 
they had been shipped, and that he had 
paid the master the agreed freight, though 
the master denied the shipment. 680 

A vessel, arriving from a foreign port, is 
forfeited by landing goods without a per- 
mit from tie collector after her arrival in 
the port of discharge 6C3 

The prohibition of unlading without a 
permit (Act March 2, 1799, c. 128, § 50) ap- 
plies though the port is not that originally 
intended for the port of discharge. ........ £5 

Section 27 of said act applies to vessels 
which have not reached their port of desti- 
nation and discharge. 35 

A vessel engaged in the coasting trade, 
having goods on board, which have not 
paid duties, is not within Act 1799, c. 128, 
§ 50, as to landing foreign goods without a 
permit 254 

Bonding: 'Warelionsing. 

The cancellation of a bond for duties 
without receiving payment, in connivance 
with the debtor, is void SOS 

Where a check taken in payment is not 
paid, the bond is not discharged 868 

Customs officers. 

The collector cannot bind the government 
by any acts beyond or contrary to the au- 
thority given him by law 808 

DAMAGES. 

See, also, "Contracts"; "Collision"; "Patents." 

The measure of damages for refusal to 
accept boats built under contract is the dif- 
ference between the contract price and the 
amount received on a sale to others *45 

The probable earnings of a boat for the 
time she was delayed in repairing the in- 
jury sustained by collision with a bridge are 
recoverable as damages 919 

Death. 

See "Abatement and Revival." 



DEBT, ACTION OP. 

Debt lies for the recovery of a penalty 
given by statute where no remedy for its 
recovery is expressly given 267 

DECEIT. 

Shippers for the account and risk of an- 
other, having no opportunity to examine the 
goods, hdd not liable for a false description 
in the invoice, copied from a prior invoice, 
upon the faith of which the consignee made 
advances to the owner 282 

DEED. 

See, also, "Specific Performance"; "Vendor and 
Purchaser." 

A subscribing witness to the execution of 
a deed may be compelled to attend court to 
prove it 123 
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• DEPOSITION". ^^se 

The mode o£ issuing and esecnting a ded- 
imiis granted in pursuance of Kev. St. § 
86G, is regulated by common usage or prac- 
tice • yyy 

A witness examined under a dedimus 
should be sworn according to the law of the 
forum whence it issued • 999 

The commissioner need not certify when 
or where the examination was taken, nor 
by whom reduced to writing, or that the 
witness was cautioned before being sworn, 
or the form of the oath 999 

Notice of a motion for a dedimus to take 
depositions in a foreign country may be 
given to the attorney at law 113 

Notice given at 8 o'clock of the taking 
of depositions between 9 and 2 of the same 

day held unreasonable 341 

" The circuit court in a' state to which a 
commission issued by a bankrupt court in 
another state is sent may compel a witness 
to testify or punish for a refusal ....-..•• 881 

All the facts necessary to make the depo- 
sition evidence under the statute must be 
certified by tiie magistrate 986 

The official character of the person taking 
a deposition will be presumed, without fur-, 
ther proof ,• • 376 

A deposition taken de bene esse under the 
judiciary act cannot be read in evidence 
where it is neither delivered to the court 
personally by the magistrate or by him 
sealed up and directed to the court 9uo 

What is a sufficient return to a subpoena 
to enable a party to read the deposition of 
the witness taken de bene esse 95 j 

Testimony taken on a commission in 
blank sent abroad is admissible on proof 
that the names and materiality of the wit- 
nesses were unknown when the commission 
was sued out • • 37 

The denosition of a deceased person taken 
in another cause may be read as hearsay.. 907 

Discharge. 

See "Bankruptcy"; "Release and Discharge." 

DISCOVEBY. 

To obtain a discovery under Act Sept 24, 
1789, § 15, it is only requisite that the cause 
should be at issue, and that the court should 
be satisfied that the evidence will be perti- 
nent to such issue, and that the discovery 
would be decreed in equity. 281 

A notice of the time and place of making 
the application and a plain designation of 
the documents sought for are sufficient. . . . 281 

DISTRICT OP COLUMBIA. 

The corporation of "Washington has power 
to prohibit the granting of tavern licenses 
to colored persons 876 

The corporation of Washington has the 
right to prohibit colored persons from being 
out at night after 10 p. m 547 

Justices of the peace have jurisdiction in 
cases against women 876 



See "C3ourts"; 
"War." 



Domicile. 

"Prize"; "Removal of Causes"; 



DOWER. 



Page 
a statute restricting dower to lands of 
which the husband died seised, providing 
that no right which had already attached 

or vested should be afEected thereby 888 

The dower to be set of£ must include all 
casual and natural enhancement from cir- 
cumstances, excluding all improvements 
actually made by the tenant 888 

EJECTMENT. 

See, also, "Adverse Possession"; "Real Prop- 
erty." 

No length of occupancy under an Indian 
grant can ripen into a title by" adverse pos- 
session 235 

Possession, accompanied with a claim of 
ownership in fee, is prima facie evidence 
of such an estate 235 

No other deed or titie than that origi- 
nally asserted can be set up to help out the 
possession' 235 

Whether a dead is to be presumed from 
long possession is a mixed question of law 
and fact, to be submitted to the jury under 
tile advice of the court. 235 

The recitals in a warrant to a third per- 
son held admissible as evidence when cor- 
robbrated by circumstances, where the pa- 
pers of the surveyor general have been de- 
stroyed bv fire 320 



ELECTIONS AND VOTERS. 

Rev, St. § 2010, gives no jurisdiction to 
the IJniteid States circuit court of an ac- 
tion to recover possession of an office from 
which plaintiff has been ejected after his 
title had been established by an election. . 755 

EMBARGO AND NONINTER- 
COTJRSE. 

In the absence of fraud, the court will not 
hold that sea stores taken on board under 
a permit- from the collector were more than 
were necessary 161 

The construction by the customhouse of 
arms ana ammunition for the defense of a 
vessel, as sea stores, adopted by the court.. 161 

EaUiTY. 

See, also, "Courts"; "Discovery"; "Injunction"; 
"Patents"; "Pleading in Equity"; "Practice 
in Equity." 

A conveyance will not be set aside for in- 
adequacy of consideration unless the con- 
sideration be grossly inadequate, and such 
as to clearly indicate the existence of un- 
fair dealing, fraud, imposition, or oppres- 



AtftCommon law the widow was entitied 
to dower in all lands of which her husband 
was seized at any time during coverture. . 888 

The right to dower in land sold during 
coverture hdd within the saving clause of 



sion 456 

A conveyance made to his attorney by a 
party in embarrassed circumstances will 
not be set aside unless it be shown tiiat he 
had been consulted in regard to the particu- 
lar transaction, or that he was in a position 
to take au unfair advantage 456 

A bill in the nature of a bill of review 
lies only after a final decree, and not upon 
an interlocutory decree 504 

A., owning, alone, certain property, joined 
with B., who was tenant in common with 
him of other property, in conveying all of the 
property to C. H-dd, that A. could alone 
sue in equity both B. and 0. for neglect in 
managing the estate, and for an account of 
proceeds 594 

In such suit A. can only recover the pro- 
portion whicii his interest bears to the 
whole property 594 
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Sis years' delay in bringinj): suit to set 
aside a sale for fraud, hdd sulficient to bar 
relief 709 



ESTOPPEL. 

The gOTernmeut is not ordinarily bound 
by an estoppel 868 

In a suit for infringement, plaintiff's pat- 
ent was held to be anticipated by that un- 
der which defendant was licensed. Hdd, 
that plaintifE was not estopped by such 
judgment in another action against one 
claiming under a license granted before the 
judgment ■ 45 

A person is estopped to deny the existence 
of the authority exercised by another claim- 
ing to represent him where he neglects to 
look after his interests for an unreasonable 
length of time 585 

Tne owners of propprty, who continue 
their superintendence and payments on ac- 
count of work done after the time fixed for 
its completion, held estopped to claim dam- 
ages for the delay , 134 

- » ^ . . ,^ . ^ 

EVIDENCE. 

See. also, "Appeal"; "Deposition"; "Tender"; 
"Trial"; "Witness". 

Judicial notice. 

The federal courts take judicial notice of 
the laws of the respective states 376 

Best and secondary. 

A receipt for money is inadmissible to 
prove on whose account it was paid, as the 
person who paid it should be produced. . '. .1113 

County surveyors who officially know 
that certain lands aie covered with prior 
surveys are competent witnesses to prove 
the fact 939 

Proof that an individual has acted noto- 
riously as a public officer is prima facie 
evidence of his character, without produ- 
cing his commission or appointment 267 

The original entries in a book of accounts 
must-be produced, and not a copy 3ii2 

Declarations and admissions. 

The declarations of a person exercising 
authority, that he possesses it, are inadmis- 
sible to prove authority. 319 

In an action against a surety for money 
advanced to another, the admissions of the 
latter as to receipt of the money are admis- 
sible against defendant. 48 

Opinions. 

The ability of the expert, his knowledge 
of the art, lus impartiality, and his fairness 
of expression, as well as the reasons as- 
signed, are to be taken into view in consid- 
ering his opinion 823 

Socnmentary. 

A connected map of a number of surveys, 
duly recorded, is evidence, when accompa- 
nied by tlie explanations of the surveyors, 
without producing the separate surveys... 039 

The copy of an award, exemplified by the 
certificate of the proper officer of one of the 
courts of the state, is not primary evidence 
in Pennsylvania 306 

A paper signed by one person as attorney 
for anotlier cannot be read In evidence, un- 
less the power of attorney is. produced. .. . 306 

A redord produced to prove a ifact, and 
found defective, cannot be assisted by evi- 
dence dehors the same 319 

The books of a merchant, although cor- 
rectly kept, are not admissible in evidence 
in his favor 432 

Papers which had been proved by 'depo- 
sition a considerable time before the trial 



Pago 
held admissible in the admiralty without 
strict proof 614 

Parol evidence. 

In cases of a joint purchase, where each 
purchaser is to have an interest in the pur- 
chase in proportion to his advances, parol 
evidence is admissible to establish the trust, 
as well as to rebut, control, or vary it. . . . 4G2 

Competency: Materiality: Relevancy. 

A receipt tor one year's rent is evidence 
that the rent for the preceding years has 
been paid 455 

Fraudulent transactions with a third per- 
son are not admissible to show fraud and 
collusion in a ease not connected therewith 986 

Evidence of general reputation of a fact 
can only be given where the persons are 
dead, or where their death may be pre- 
sumed from length of time 907 

SCandtrriting. 

The testimony of a subscribing witness 
may be dispensed with where he is out of 
the country 989 

Where the clerk is dead who made the 
entries in a book of accounts, his handwrit- 
ing ma!y be proved 322 

Weiglit and sufficiency. 

To determine the truth from contradic- 
tory statements, the court will consider 
which statement is the more probable, aided 
by such corroborative evidence as there 
may be 1098 

The testimony of the master of a foreign 
vessel that he discharged a seaman, will not 
prevail in a suit for^wages against his offi- 
cial report that the sfeaman deserted 37 

EXECUTION. 

See, also, "Attachment"; "Bankruptcy"; "Gar- 
nishment"; "Judgment"; "Judicial Sales." 

Goods in a bonded warehouse under the 
revenue laws are not subject to levy under 
an execution against the owner..., 881 

The judgment creditor in the federal 
court is entitled to the proceeds of a sale 
by a marshal under his execution, though 
the judgment, execution, and levy were sub- 
sequent to a judgment, execution, and levy 
of process from the state court 1078 



EXECUTORS AISTB ADMITSTIS- 
TRATORS. 

See, also, "Wills." 

An executor may be allowed credit for 
the loss upon a sale of stock, though the 
sale was made without order of court 926 

The administrator of a defendant who 
died after office judgment and writ of in- 
quiry awarded cannot plead plene adminis- 
travit, nor any other plea which the orig- 
inal defendant could not have pleaded 352 

Exemptions. 

See "Bankruptcy." 

EXTRADITION. 

A prima facie case must be made out by 
competent evidence showing that the person 
charged with crime is a fugitive from the 
state by whose executive he is demanded, 
before the warrant of arrest can issue. . . . 197 

A copy of the indictment or an affidavit 
made before some magistrate charging the 
crime must be presented with the demand 
for extradition 197 
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FAOTOBS AND BROKERS. 

Page 
See, also, "Principal and Agent." 

A factor ordered by his principal to sliip 
goods in his possession has a right to retain 
110 more than enough to secure any hen 
that he may have upon the goods . .. . yi4 

He may consign the entire lot to a tliira 
person, with orders to deliver the goods to 
xhQ owner on payment of the sum due. . . . yX4: 

A commission merchant who takes a 
bond for a simple contract debt for goods 
sold on commission, and for a debt of his 
own, is answerable to the principal for the 
amount of the goods sold • • . • • . ^^o 

In such case a demand of the bond before 
bringing suit is not necessary • • 2uo 

A usage for a consign'ee of a vessel, who 
is also owner of the cargo, to charge a 
commission on freight paid by' himself to 
the master, is unreasonable and not binding. 4d7 

FAIiSE IlVIPKISOlSrMENT. 

It is a false imprisonment to detain an- 
other by tbreats of personal violence, or to 
deprive him of the freedom of going at will 
by a well-grounded apprehension of person- 
al danger :,....,.., 840 

Defendant may plead the general issue, 
and give in evidence justification under 
warrant from the proper magistrate 61 

FALSE PEETBK'SES. 

A false assertion by means of which mon- 
ey or goods, etc., are fraudulently obtained, 
is a false pretense. — . , .1035 

Persons jointly indicted for obtaining a 
check by false pretenses are equally guilty 
where they participate in the proceeds, 
though the check was given to one only. .1035 
. ■ . , , »- ■ 

PISHEEIES. 

A seaman discharged abroad, at his own 
request, from a whaling ship, is entitled to 
be paid the pro rata part of his lay reck- 
oned on the value of the catch at the home 



port 



537 



Where a settlement is made on a different 
basis under protest, the seamen may re- 
cover the difference r^ 537 

The owners of whaling vessels whose 
crews are paid by shares are responsible 
for only ordinary care in selecting agents 
and carrying the cargo - .1163 

The freight home on oil where a whale 
vessel is condemned abroad as unseaworthy 
is- chargeable to the owners, unless there is 
a usage of the port to the contrary. . .386, 1163 

The owners are liable to the seamen for 
their lay where the master embezzles the 
proceeds of oil sold abroad on condemnation 
of the ship 386, 1163 

Interest will be allowed after reasonable 
time for the sale of the oil, adjustment of 
the voyage, and demand by libelants 386 

Where the whaler is lost, and the cargo 
fient home, the seaman's remedy is against 
the owner for his lay, and not against the 
master for wages 387 

The owners are bound to account to the 
fihareliolders for any proceeds of her cargo 
which come to their hands where the vessel 
is lost, though the contract be not to pay 
them until her return 1163 

Where a long delay (nearly sis years) to 
prosecute for a share in' the catch is not 
shown to have led to any losses, acts, or 
divisions of profits, injurious to the owners, 
the delay is no bar 1163 



Eorfeiture. . I'^eo 

See "Customs Duties"; "Internal Revenue"; 
"Shipping." 

FORGERY. 

An innocent purchaser for value of a 
treasury note, on which the indorsee's name 
is forged, and the name of the indorser is 
erased, is entitled to receive the amount 
thereof from the treasury 374 

ERAUPS, STATUTE OF. 

The Massachusetts statute of frauds is 
substantially similar, as respects trusts, 
to the statute of 29 Car. It -,-.•• 462 

The statute of frauds is never allowed 
as a protection to fraud, or as a means of 
seducing the unwary into false confidence 
to their injury. 462 

An agreement of defendant to reduce a 
trust to writing, or to keep a private mem- 
orandum thereof, will take the case out of 
the statute 'i62 

FRATJDtlXEN'T CONYBY- 
AIJ'OES. . 

See, also, "Assignment for Benefit of Cred- 
itors",; "Bankruptcy." 

A conveyance to one's attorney is not 
rendered fraudulent by the fact that part of 
the considei'ation was the paper of a firm 
to whici the vendor belonged, which was 
not worth its fdce value. . . ' 456 

The fact that the attorney purchases 
without an abstract or examination of title 
is not proof of fraud 456 

The fact that the negotiator of a loan, 
who personally guarantied the paper, re- 
ceived a large compensation for so doing, 
does not vitiate a conveyance made to him 
in setflement of a part of the loan which 
he was afterwards compelled to take up. . 456 

A transfer of "all the goods and merchan- 
dise" in a certain store is a sufficient de- 
scription to transfer the title where imme- 
diate possession is given 1030 

A conveyance will not be ' set aside as 
made to hinder and delay creditors unless 
the intention of both parties be shown,. . . . 456 

A creditor who, with full knowledge of 
the facts that constitute the fraud, concurs 
with other creditors in assenting to its exe- 
cution, cannot impeach it as.fraudulent. . 794 

But an assenting creditor may impeach 
the transfer as to a claim which he has 
purchased from a nonassenting creditor. . . . 794 

A creditor who purchases property from 
a trustee, in ignorance of the fraud is not 
precluded from impeaching the assignment 794 

A party who purchases a judgment has 
no higher right to impeach a fraudulent as- 
signment than his assignor had 794 

G-ARNISHMENT. 

See, also, "Attachment"; "Execution." 

Where the garnishee is taken and lield to- . 
special bail, under Act Md. 1795, c. 56, § 
6, no judgment can be rendered against him 
until he has appeared 983 

As to the form of a capias against a gar- 
nishee •_ • 983 

GRAKTT. 

See, also, "Public Lands." 

An entry and survey do not, in Virginia, 
convey ihe legal estate in lands out of the 
commonwealth 939 
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HABEAS CORPUS. 



Page 



Where the court which passed sentence 
had jurisdiction, its proceedings are not sub- 
ject to review on habeas corpus 867 

The federal court may issue the writ to 
produce a federal officer arrested and im- 
prisoned under a state process for his con- 
duct in executing a federal process, and to 
inquire into the cause of commitment, and, 
if illegal, order a complete discharge. 445 

Where the indictment does not show that 
the alleged offense was committed by the 
officer while acting under a federal pro- 
cess or law, the court will admit evidence 
to sustain the allegations in the petition 
that the acts alleged were done in proper 
t^xecntion of a federal process. 445 

On habeas corpus the court has the power 
to review its former judgment so far as to 
(ieterm.ine whether it exceeded its powers 
In passing such judgment 1175 

On a question of conflict between state 
and federal process, counsel, not authorized 
by the state or its proper officers, have 
no right to appear in defense of the state 
process 445 

. Homestead, 

See "Bankruptcy." 

HUSBAITD AND WIFE. 

A note given for money loaned by the 
wife while unmarried, and prior to the pas- 
sage of the married woman's property act 
(Wisconsin), passes to the husband under 
the common-law rule, and his interest is un- 
affected by the subsequent act 927 

Securities taken in the wife's name by 
the husband will not be considered as a set- 
tlement upon her, where it appeais that 
they were used and collected by him with 
the wife's consent 927 

A settlement upon the wife by a husband 
free from debt, and not contemplating 
bankruptcy, by deed which reserved a pow- 
er of revocation and a power of apnoint- 
ment by deed or will, will be upheld as 
against an assignee in hankrutitcy 942 

Where the husband habituallv' receives 
the income of tha wife's separate estate, 
and disposes of it for the benefit of the fam- 
ily, he will not be required to account there- 
for 927 



ESTDIAWS. 

The seisin of lands belonging to Indian 
tribes is in the sovereign, and a purchaser 
from the Indians can only acquire the In- 
dian title 235 



INJUNCTION, 

See, also, "Equity"; "Patents." 

An injunction to prevent the removal of 
a colored person who has petitioned for free- 
dom will not be granted upon a mere state- 
ment of plaintiff's apprehension. 547 

Tti solvency. 

See "Assignment for Benefit of CTreditors"; 
"Bankruptcy." 



IlSrSTTRAHCE. 



Page- 



Inspection, 



See "Sbipping.'» 



See, also, "Benevolent Societies"; "Marine In- 
surance." 

A premium note, when negotiable, is enti- 
tled to grace as other commercial paper, 
and a tender of interest within the days of 
grace will prevent a forfeiture for nonpay- 
ment of interest at maturity 364 

A general agent, by charging himself 
with the payment of a premium in his ac- 
count with the company, and giving credit 
to the insured, may waive the condition 
of the policy requiring payment in cash. . . 93S 

Construction of stipulation providing for 
a right to surrender at any time on pay- 
ment of customary short rates 12 

Repairs necessary to remedy defects en- 
dangering the safety of the insured property 
may be made, and new machinery substi- 
tuted for old, where the risk is not in- 
ci'eased 309^ 

The substitution of a horizontal for an 
upright boiler in a woolen mill, and the 
building of a structure to cover the project- 
ing end, and a brick chimney and fireplace, 
where thereby auxiliary motive power was 
obtained, Jield not to render the policy void. 309 

The right of a mortgagee whose interest 
has been insured under a policy payable to 
him as mortgagee held not affected by 
other insurance obtained by the mortgagor 
without his knowledge 77G 

The rules stated under which recovery 
may be had in a ease of suicide 37S 

TVTiere death by suicide or impairment of 
health by intemperance are excepted under 
the policy, there can be no recovery where 
tlie mental condition under which the in- 
sured committed suicide was produced by 
intemperance 375 

A policy of life insurance is subject to a 
lien in favor of creditors under Rev. St. 
Me. 1S71, c. 50, § 65, for the excess of pre- 
mium over §150 per year paid by the debtor 
for two years 1076 

A quarterly payment amounting to less 
than $150 will not subject the policy to 
such lien 1076 

A stockholder in an insurance company 
rendered insolvent by a fire cannot escape 
liability on a demand note given for stock, 
by glv'n^r. in payment of his note, a certifi- 
cate of indebtpdn^'s on an adjusted policv. 45? 

Tnter'^st will run on such note from the 
date of demand by the assignee or of the 
exchange of the certificate for the note. . . 453: 

rUiTTEEEST. 

See, also, "Building and Loan Associations." 

The law of the state must be produced 
to prove the rate of interest allowed there- 
in 285 

rNTERlSrAL REVElSrOE. 

A double-stamp duty JieM not incurred on 
a conveyance to the original purchaser 
through an irresponsible middleman 303 

An enhancement of value by stipulated 
improvements to be made by the purchaser 
is not to be considered in fixing the amount 
of the stamp 393 

Nonresident aliens are not liable to the 
income tax under Act June 30, 1864 232 

Undivided earnings of incorporated com- 
panies Jteld not taxable as income in the 
returns of stockholders 179 

Two offenses — the conspiracy to defraud, 
and a knowledge of a violation of law with- 
out reporting the same — may be committed 
by a revenue officer, " and may be joined in 
the same indictment (Rev. St. § 3169.).. 1175 
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International La-w. I'as^ 

See "Citizens." 

JUDaMENT. 

Validity. 

Where the service of process is simply 
defective or irregular, the judgment is valid 
until set aside or reversed; but, Tvhere there 
is no service of process, the judgment is 
void -■■^ 

Operation and effect. 

The judgment is a lien on subsequently 
acquired land • - • 206 

A judgment against a partner individually 
is a lien upon real estate held by the firm, 
subject, however, to the payment of the 
firm debts, and the equities of his copart- 

794 



ners 

A lien by judgment does not create any 
vested right in the property subject to the 
lien ; • • •^- '^^^^ 

A judgment is not barred under Act Va. 
Dec. 19, 1792, -where execution has been 
issued thereon, and returned 10 years after 
its date 123 

A sci. fa. is not necessary to revive a 
judgment if a fi. fa. has been issued and 
returned • "^44 

Where the judgment is revived between 
the original parties, it is not necessary to 
issue a sci. fa. to purchasers from defend- 
ant : ,.• 206 

A decree that a preliminary irguncfaon 
stand continued on the performance of cer- 
tain acts within a certain time, otherwise 
to be dismissed, held not an absolute bar to 
a future suit, where the acts are not per- 
formed 462 

Amendment. 

The terms of a final judgment cannot be 
altered by the court in any material part, 
except on a review, or appeal, or writ of 
error, or rehearing allowed for sufficient 
cause • • 517 

Decrees are final, after the end of the 
term at which they are rendered, unless 
specially entered otherwise 517 

A decree entered up as final, with a view 
to other proceedings upon it as a final de- 
cree, will be considered as final from the 
day of its entry 517 

Where time of payment has been fixed 
by a final decree in equity, an extension 
cannot be granted • 517 

Kelief asainst: Opening: Vacating. 

A judgment may be set aside at a subse- 
quent term for irregularity 9S3 

In the absence of fraud or irregularity, 
accident in not appearing, or otherwise, 
happening before final decree, cannot be 
relieved against thereafter except by bill 
in equity • • • 517 

Of different jurisdictions. 

The judgment is as final and conclusive 
in every other state as in the one where it 
is entered 283 

Actions on .-indprments. 

Nil debet cannot be pleaded to an action 
on a judgment • 283 

A release, the statute of limitations, or 
pavment may be pleaded 283 

The plea of nul tiel record brings up the 
validity of the judgment and the descrip- 
tion of if^ as set forth in the declaration. . 283 

JUDICIAXi SALES. 

See, also, "Execution." 

A sale of land lying in the outer part of 
a town may be made in lump, and not in ■ 



parcels, though a company had been formed 
to purchase the same in lump, which might 
prevent competition in bidding. 709 

JURY, 

Where the statute ^ves a right to each 
partv to challenge peremptorily two jirrors, 
plaintiff may be allowed to exercise the 
right after he has once expressed himself 
as satisfied with the jury, and after defend- 
ant has used his challenges .104:7 

The challenged juror cannot be examined 
as a witness to the triors 907 

The two jurors first sworn in a cause are 
the proper triors of a challenge for' favor. . 907 

The court will not permit counsel to ar- 
gue to the triors upon a challenge for fa- 
vor 907 

JUSTICES OF THE PEACE, 

Notice of appeal from justice's decision.. 278 

Where due notice of a^^^eal was not giv- 
en, the appeal may - be dismissed, with 
costs, but a judgment on the merits cannot 
be rendered for the other party 278 

After the justice has certified a tran- 
script on appeal, defects cannot be sup- 
plied '. 278 

Where no proceedings are had for two 
terms after the death of appellant pending 
the appeal, the sureties in liie appeal bond 
are not liable for appellant's failure to 
prosecute the appeal with effect 431 

LANDLORD ANT> TEISTANT. 

An agreement for a lease will be con- 
strued as a present demise if no future 
formal lease be contemplated, and posses- 
sion be taken under it. • 513 

Construction of agreement of lease and 
of the possession taken under it, and 
the rights of the parties determined in the 
case of conflict as to the ownership of 
property • •.• • 513 

The building must be restored to its 
former condition where it is injuriously 
affected by alterations permitted subject to 
the condition that the lessee would surren- 
der the premises in as good state as rea- 
sonable use would permit 579 

The right of action for breach of cov- 
enant is not impaired by the fact that the 
alterations make the building more con- 
venient to the tenant to whom it was re- 
let by the lessor before the expiration of 
the lease 579 

Kent is discharged by the taking the note 
of a third person therefor, and giving time 
of payment thereon until the maker be- 
comes insolvent 1162 

Goods fraudulently removed by the ten- 
ant, though not secretly, may be followed 
and distrained by the landlord 455 

A distress for rent, laid on the last day 
of the term, at noon, hdd too soon 779 

LIBEL AND SLAJSTDER. 

Mere words of disgrace are not action- 
able where not written and published 734 

It is not actionable to call a white man 
a "yellow negro," "a villain and a liar." . . 734 



See "Patents." 



License. 



Liens. 



See "Admiralty"; "Bankruptcy"; "Maritime 
Liens"; "Mechanics' Liens"; "Shipping." 
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lilMITATIOK" OF ACTIOJSTS. 

See, also, "Adverse Possession*'; "Ejectment"; 
"Equity"; "Maritime Liens." 

The statute of limitations is the law of 
the forum 978 

Where a judgment by default in a suit 
commenced before plaintilf's demand was 
barred was set aside after the statute pe- 
riod had elapsed, held, that defendant was 
not entitled to the benefit of the statute.. . 154 

If the statute of limitations has once run 
against a tenant in tail, it is a complete 
bar to a subsequent tenant in tail upon a 
descent east 62 

Actions of formedon are within the stat- 
ute of Rhode Island for quieting posses- 
sions, and 20 years' possession under the 
statute is a good bar 62 

A formedon in descender is not within 
the proviso of the statute of possessions of 
Rhode Island 62 

The statute is no bar where the holder 
of an accepted bill of exchange was be- 
yond seas at the time his cause of action 
accrued, and so continued until suit 
brought, though the indorsers always were 
residents of the United States 113 

An acknowledgment, accompanied by a 
refusal to pay, unless compelled by law, 
will not take the case out of the statute 
of limitations , 454 

A reply to a plea of the statute that 
plaintiff lived in another state is not good., 978 



Lotteries. 



See "Post Office." 



MAUCIOUS PROSEOUTIOW. 

It is jno defense that defendant's oath 
did not in law .authorize the magistrate 
to grant the warrant if the defendant per- 
sonally availed himself of it 740 

.1.1 1 

MAJSTDAMUS." 

A mandamus will issue from the federal 
-court on petition of nonresident holders of 
overdue coupons of county bonds who have 
obtained judgment thereon in the federal 
court to enforce the levy and collection of 
a tax to pay the same 454 

MARIKE rwsuRAisrcE. 

There is no implied warranty of sea- 
worthiness in antedated time policies. , , . 9S2 

It is a material concealment not to ex- 
hibit, at the time the contract of insurance 
is made, a letter communicating the time 
when the voyage insured commenced, 
where the vessel is then out of time 782 

A vessel injured in a collision put back 
to port, where her cargo of cotton was 
found so greatly damaged that it was sold, 
by the consent of master and Shippers, and 
the vessel proceeded on a different voyage. 
Held, that insurers on the freight were not 
liable 1105 

Insurers take no risk with regard to the 
length, retardation, or interruption of a 
voyage if it be subsequently resumed, or 
be capable of being resumed 1105 

Insurers cannot avail themselves of 
freight earned in a new voyage which they 
have not insured, by way of recompense 
for losses on another voyage which they 
have insured, and which has already ter- 
minated , 1105 



MARITIME LIEITS. Paso 

See, also, "Admiralty"; "Affreightment"; "Bot- 
tomry and Respondentia"; "Charter Par- 
ties"; "Salvage"; "Seamen"; "Shipping," 

Tlie riglit to a lien. 

The wages of a watchman employed on 
a vessel while laid up in port are not a 
maritime lien 897 

The ship keeper of a domestic vessel 
which is being repaired for a new use has 
no lien for wages under the general mar- 
itime law 172 

The master of a vessel incumbered for 
more than her value, appointed by the 
owner after she was libeled in admiralty, 
has no lien for his wages 172 

No lien arises on a vessel for compress- 
ing cotton for more convenient carriage 
and stowage 1132 

Neither costs of advertising a vessel for 
sea, portage, nor commissions for procur- 
ing freight, nor wages for stevedores or 
lightermen, are liens on the vessel 1132 

The premium due on a policy of insur- 
ance on a vessel is not a maritime lien .... 897 

A lien arises for advances to release a 
boat belonging in another state from the 
possession of the marshal 350, 1176 

B\it not to save the vessel from a threat- 
ened seizure 350 

In the absence of express application by 
the owner, freight money received by the 
consignee of the vessel is to be deemed to 
be applied to the discharge of the liens on 
the vessel , 616 

A lien arises for advances made upon 
the credit of a foreign vessel for necessary 
repairs and supplies where the money is 
actually employed for that purpose 616 

Where the equitable owner lives in the 
port where the work is/done, and the deal- 
ings are with him as owner, the ship is do- 
mestic so far as liens are concerned, 
though the legal title be in a foreigner. , 172 

Supplies furnished and charged to a ves- 
sel belonging to a nonresident insolvent 
owner, who was personally present, held a 
lien upon the vessel 331 

To sustain a libel in rem for repairs to a 
vessel in a foreign port, the necessity for 
the repairs and for a lien upon the vessel 
to enable the master to procure them must 
be shown 331, 333 

The burden is on libelant to show that 
materials furnished at the request of the 
master and former owner, at the place of 
the latter's residence, were furnished on 
the credit of the vessel 1006 

Priority and enforcement. 

A claim for salvage services rendered to 
a vessel in collision has priority over a 
claim for damages by the collision 555 

Claims for repairs for damages caused 
by a collision have priority over a claim 
of the other vessel for damages. ........ 555 

The master's claim for wages and for 
advances of wages to the crew take pre- 
cedence to a lien of a bottomry bond given 
by him 93 

A lien for repairs to a foreign vessel will 
be preferred to a bottomry interest prior 
in point of time 564 

Where the proceeds are not suflBcient to 
satisfy either of two mortgagees, a mate- 
rial man whose lien is Subsequent only to 
that of the junior mortgagee cannot object 
to the application of the proceeds as be- 
tween the mortgagees 897 

Claims for repairs and supplies in the 
home port, though duly recorded under the 
local law, are postponed to maritime liens 897 

A maritime lien is paramount to a later 
domestic lien, under the state law, and is 
not affected by a judgment and sale under 
the statutory lien, regardless of lie provi- 
sions of the statute 707 
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The liens created under Gen. St. Mass. c. 
151, are postponed to mariners' wages, but 
they take precedence of an earlier mortgage. 

The mortgagee of a vessel is entitled to 
payment of his mortgage out of the fund 
in the registry in a court of admiralty aft- 
er the payment of prior liens. • • ; • l'-^ 

The les loci contractus is observed in 
granting or I'efusing the remedy where a 
lien is claimed for labor and materials fur- 
nished to a vessel in a, port of another 
country ,,.,..........•.••••■;•• **' 

Where a term of credit is given, the hen 
cannot; be enforced until after its espira- 

tion ^"^ 

."Waiver: Discliarge; Extingnisliment. 

A condemnation and sale, as unseawor- 
thy, set up in a discharge for a previous 
lien for supplies, held not sustained by the 
testimony of the claimant, who had, taken 
part in the proceedings as surveyor, and 
was an interested party ol4 

The burden is on the claimant to prove 
that time drafts given for the amount of 
supplies were, agreed' to be received in pay- 
ment ..» odl 

The defense of stale claim in admiralty 
must be supported by a statement of facts 
showing that it is inequitable to enforce 
the claim • * "°'-* 

Lien for repairs to a canal boat licld lost 
by 16 months' delay to enforce it, where 
tlie boat had returned several times to the 
place where the repairs were made 

Iiiens under state la"ws. 

Gen. St. Mass. c. 151, giving liens on 
vessels for repairs, is Valid so far, at least, 
as it applies to refitting and renewing do- 
mestic vessels to adapt them to a new 
business • • • ^ '^ 

A vesser delivered to persons who con- 
tracted to purchase her, for the purpose of 
repairs, though it was agreed that the 
same should not be a lien on her, held sub- 
ject to a lien in favor of the material man 
without notice, as against the owner who 
retook possession. (Act N. Y. April 24, 
1862, § 1. Reversing 667.) 670 

Claims for repairs and supplies to a ves- 
sel in her home port are a lien under the 
Louisiana law only when properly record- 
ed 

Under the New York lien law, a depar- 
ture from the port where supplies have 
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been furnished a vessel, althougli with in- 
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tent to return, destroys the lien 

A steamboat employed upon a ferry be- 
tween New York and Ft. Lee is a ship or 
vessel subject to a lien under the New 
York law • • -1134 

Such vessel does not depart from the 
state, so as to destroy the liens, by mak- 
ing one trip on such route on Sunday he- 
fore her repairs are completed 1134 

The lien is not lost by the vessel leaving 
the state fraudulently or clandestinely, at 
a time when the lien creditor could not le- 
gally arrest her 1134 

Regular daily voyages between New 
York and Haverstraw held to be depar- 
tures, within Uie meaning of the New York 
lien law • •. 

A lien created by a state law against a 
domestic vessel for supplies furnished in 
the home port cannot be recognized or en- 
forced in admiralty .172, 

But the admiralty may pay the same 
where valid out of the fund in its registry 172 

The lien given by the local law, for re- 
pairs to a vessel in her home port may be 
enforced in the district court 670 

The right to enforce the lien in the dis- 
trict court is not affected by the fact that 
the same law gives an unconstitutional 
power to the state courts to proceed in rem 
to enforce tie lien 670 



MARSHAL. 

A bond given by a marshal payable to 
the president of the tJnited States and his 
successors instead of the United States, is 
not good, and the sureties are not "able 
thereon ■^'*'^» 

MASTER AND SERVANT. 

The proprietor of dangerous machineir 
is bound to use reasonable care to keep, it 
in a safe and sound condition 10T4 

No recovery can be had against the mas- 
ter for an injury caused by the negligence 
of a fellow servant, unless it appear tUat 
he was incompetent, and that the master 
was guilty of willful negligence in employ- 
ing Mm • • • • • • ^^^ 

The fireman is a fellow servant of an en- 
gineer of the same engine, and cannot re- 
cover for injury caused' by the neglect of 
the latter to discharge his duties 1U74 

MORTGAGES. 

See, also, "Chattel llortgages"; "Shipping." 

A deed, absolute o^ its face, will not be 
hdcl to be a mortgage, unless the grantee, 
as well as grantor, understood the purpose 
of the conveyance to be the security of a 
debt ..••.. • 

The fact that the relations between the 
parties were intimate, and that the vendor 
expected to be able to repurchase on favor- 
able terms, does not make the conveyance 
a simple security for indebtedness 45br 

MUNIOrPAIi CORPORATIONS. 

See, also, "Counties"; "Railroad Companies." 

Under power to levy a license upon 
trades, professions, and callings, the city 
may levy a tax upon foreign corporations 
double that levied upon domestic corpora- 

tions • • ;•• ^^ 

The surrender of its charter by a city, 
and an organization under a general law, 
works a dissolution of the old corporation, 
and the new corporation is not liable on 
bonds theretofore issued ••-••/ •I'J^^ 

Act Kan. March 2, 1872, providmg for 
the registration of municipal and county 
bonds, is not a curative act, in the sense 
that it takes away any valid defense which 
the city or county would otherwise have to 
bonds theretofore issued oQ2 

Act Kan. March 9, 1874, was intended- 
to change the mode of levying and collect- 
ing taxes to pay bonds, and not to validate 
or make binding bonds which would other- 
wise be void • • • 

NAVIGABIiB WATERS. 
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See, also, "Constitutional Law." 

A bridge of sufficient elevation, or with 
a proper draw, is not necessarily an imped- " 
iment to navigation; nor is any structure 
such an impediment which facilitates com- 
merce, ' instead of being a hindrance 919' 

"Where a bridge constructed over a nav- 
igable stream under the authority of a 
state statute is a material obstruction, the 
statute is no defense to a suit for an in- 
jury caused thereby 919 

Wher6 the injury to plaintifE's boat m 
collision with a bridge was caused by the 
negligence of those in charge,' he cannot 
recover, though the bridge was a, material 
obstruction to navigation. 91y 
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ITegotiable Instruments. 

Page 
See "Bills, Notes, and Cheeks"; "Bills of Lad- 
ing." 

lOIUTRALITY LAWS. 

It is no breach of neutrality on the part 
of a belligerent to equip vessels of war in 
a neutral port, unless the act be inter- 
dicted 1179 

iraJW TRIAL. 

Where irregular conduct of the party or 
the jury is established, it is not necessary 
that it should appear that it influenced the 
jury. If it be such that it might have af- 
fected the verdict, a new trial will be 
granted 798 

Where the finding is not only contrary to 
the evidence, but in direct contravention 
of the charge of the court, the error can- 
not be obviated by allowing the prevailing 
party to remit an excess in the verdict. . . . 798 

nsroTicE. 

Notice of a claim and controversy suffi- 
cient to put one upon inquiry is a sufficient 
notice in equity 462 

:novation. 

A debtor cannot voluntarily transfer his 
obligation to pay to a third person without 
the consent of his creditors 1059 

An agreement for an extension of credit 
Jidd not to supersede a prior agreement un- 
der which a mortgage was given to secure 
notes and the right to enforce the same 
on default in payment 881 

PARTIES. 

Where an agreement with A. and B. is 
to reconvey to each separately the different 
estates conveyed by them, a separate ac- 
tion will lie by either party for his separate 
proportion 594 

Where all the creditors of a debtor join 
in a release, they must all join in a bill in 
equity to set it aside 1172 

Where one of such creditors is a resident 
of the same state with defendants, he may 
be omitted as a party plaintiff in a bill by 
the others, who are nonresidents 1172 

A bill in equity will be dismissed where, 
after objection for want of necessary par- 
ties, complainant neglects to bring them in 940 

In equity and admiralty courts a person 
who becomes interested in the subject-mat- 
ter pending the litigation may come in and 
protect his interest if application is made 
within reasonable time 550 

PARTK'ERSHIP. 

See, also, "Bankruptcy." 

A person who permits himself to be held 
out as a partner is liable as such to one 
from whom credit is secured upon the 
strength of the supposed relation 585 

A partnership is not liable on an indorse- 
ment in the firm name by one member 
without the knowledge of tibe other, of an 
accommodation note, for the benefit of the 
third person. 11 

The fact that plaintiff is suing on a part- 
nership debt in his own name is available 
to defendant at the trial under the general 
issue 1113 
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Patentability. 

The result produced by a process patent 
must be an improvement in the trade in 
the commercial sense 1069 

A change in form, though slight, if it 
works a successful result not before ac- 
complished in a similar way, is patentable 152 

The application of an old device for the 
construction of the exterior of iron safes 
to the construction of the interior of iron 
jail walls is patentable 270 

The application of a process for preserv- 
ing perishable foods, to the preserving of 
green corn cut from the cob, is not patent- 
able 980 

The specification of a prior patent, to an- 
ticipate an invention of a compound, must 
state the relative proiwrtions of the ingre- 
dients in terms sufficient to enable one 
skilled in the art to make and use the com- 
pound without experiment of his own. .. . 533 

"WTio 3nay obtain patent. 

The patentee cannot carry back his in- 
vention to a period before the attempted 
restoration of a machine which four years 
before he had taken apart as incomplete, 
where in the meantime another has per- 
fected and patented the same machine, and 
placed it on the market 798 

Prior public use or sale. 

Acts of the inventor to determine the 
value, utility, or success of his invention 
are to be liberally construed if not incon- 
sistent with the clear intention to hold ex- 
clusive privilege 545 

The use of a machine for profit while 
perfecting the same, where it was con- 
cealed from all persons save the workmen 
in the business, Jidd not sufficient to in- 
validate a patent therefor 545 

The defense under the statute is only 
made out by proof that the invention was 
on sale or in public use, with the consent 
and allowance of the inventor, for a period 
exceeding two years before his applica- 
tion 1017 

Abandonment: l4aclies. 

The invention is the property of the in- 
ventor until he abandons it to the public, 
or suffers it to be in public use or on sale 
with his consent for more than two years..l017 

The fact of abandonment must result 
from the intention of the patentee, express- 
ly declared or clearly indicated by his acts 716 

An abandonment may be found from the 
fact that an inventor laid the parts of his 
machine aside, and did nothing more for 
four years to perfect his invention.. .798, 807 

Use of the invention without the invent- 
or's consent during delays in the patent of- 
fice is no evidence of abandonment 1017 

Proof of knowledge of and acquiescence 
in the use by others, to show an abandon- 
ment, must be beyond all reasonable 
(ioubt 1017 

The issue of letters patent is prima facie 
evidence that there has been no abandon- 
ment 716 

An abandonment will not be presumed by 
the failure to apply for a patent during 
progress of experiment, and until the in- 
ventor has tested the invention by actual 
practice 1017 

Six years' delay to appeal from the ac- 
tion of the commissioner in rejecting an 
application, during four of which years the 
applicant resided in a state in rebellion, 
7ield not an abandonment 716 

A patentee experimented for ll years 
after discovering the process, and then ap- 
plied for and was refused a patent, and did 
nothing further for nine years, when he 
made a second application. Held no aban- 
donment 1017 
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A caveat is not conclusive evidence that 
the invention is part perfected 823 

A caveat will not protect an nnperfected 
invention whicli the inventor did not use 
•due diligence to perfect 823 

An inventor cannot, by virtue of a ca- 
veat, carry back his invention beyond the 
■date of his application, where he did noth- 
ing within the year after the caveat was 
filed to mature and perfect what he de- 
scribed therein • 807 

A-n-olioation and issue: Interference. 

The patent relates back to the date of 
the application; and patents granted to 
other inventors during the pendency of 
such application are no protection to an 
infringer • ' lo 

In an interference proceeding, a caveat 
filed by one of the parties is admissible in 
•evidence, as part of the res gestae, so far 
as it described the machinery then con- 
structed \:'\.- '^^^^ 

A patent, together with the application 
therefor, affords prima facie evidence that 
the patentee was the original and first in- 
ventor at the date of the application. .798, 807 

The burden of proof is on the applicant 
to show that a change in form produces 
■a better result. The question cannot be 
decided by a mere a priori argument 199 

Letters and memoranda of a witness ex- 
perimenting for the inventor, describing 
appliances and results, are only admissible 
for the purpose of refreshing his recollec- 

lion 1069 

Apueals from, comsnissioner's decision. _ 

The decision of the commissioner that 
Tie will not review or revise the actionof 
his predecessor in rejecting an application 
is no ground of appeal , - 349 

In interference cases the jurisdiction of 
the court is not restricted to the mere 
■question of priority, but extends to the 
question of :patentability 1069 

The commissioner on an appeal cannot 
rely upon references not previously given 
to the applicant, as required by Act 1836, 
.§ 7 592 

AfiGldavits included among lie papers 
sent up from the office, but which were 
not taken by authority of the commission- 
er or acted upon by him in forming his de- 
cision, cannot be considered 199 

Extent of claim. 

Patents are to be liberally construed. . . 1 

An inventor is entitled to protection in 
all the functions his invention will perform 41 

A patent for an improvement without 
specimng the original invention, or refer- 
ring to anything for information, is fatal- 
ly defective 153 

The court will determine the extent of 
the grant by the daim, construed in the 
light of the specification and the docu- 
ments in the patent office which preceded 
the grant 823 

JEleissne: Disclaimer. 

Patents reissued after the originals have 
been declared void for want of novelty can- 
not be sustained 989 

In determining whether the reissued pat- 
ent is broader than the original, the court 
is confined to the records in the patent of- 
fice 728 

Defendant may show the condition of 
the model at the time it was filed in the 
patent office, and at the date of the original 
patent 728 

The case will be opened to permit intro- 
duction of newly-discovered evidence to 
show a change in the model when the re- 
issue was granted 728 

It will be presumed in support of a reis- 
sue that the commissioner duly performed 
his duty of ascertaining that the defect in 
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the original specification was owing to in- 
advertence, accident, or mistake, and that 
the amended description is of the same 
invention as was covered by the original 
patent 1092 

Extension: SeneTtral. 

Congress may authorize extension of a 
patent after the original term has expired.1092 

An application filed February 15th for 
extension of a patent expiring May iDth, 
held within 90 days, as required by law. . 7(7 

The decision of the commissioner in 
granting an extension is conclusive evi- 
dence of all the facts which he is required 
to find before issuing it 1092 

Assignment. 

An assignment of an interest in an in- 
vention and of letters patent "to the full 
end of the term for which they are or may 
be granted" will pass a subsequent reis- 
sue, but not an interest in a subsequentiy 
extended term * *531 

luicenses. 

A grant of an exclusive right to make, 
use, and vend the patented machine with- 
in certain territory is infringed by the 
manufacture by otiiers of machines with- 
in tiie territory for use without it 519 

A license permitting the invention to be 
manufactured and used upon certain terms 
and conditions will not be deemed evi- 
dence of an acquiescence in infringements 
of the licensor's rights 1092 

Infringement— VSTlxat constitntes. 

A mechanical equivalent is one that may 
be adopted in place of that named, by a 
person skilled in the art from his knowl- 
edge of the art 823 

Wlio liaMe. 

A contractor who does work for a coun- 
ty is liable for infringement of a patent 
in such work, though he was ignorant of 
the patent 276 

— Kcmedy, generally. 

"Where there is no sufficient ground for 
an injunction, and compensation only is 
sought, there is no jurisdiction in equity. . 519 

The fact that defendant has refrained 
from the use of the thing patented, and 
has promised not to furtiier infringe, is 
no ground for a denial of the remedy in 
equity 519 

The remedy in equity given to inventors 
by Act 1886, § 17, extends to their as- 
signees 519 

— Preliminary injunction. 

The same rule obtains in patent cases as 
in other equitable cases as to the grant- 
ing of a preliminary writ 116 

An adjudication in favor of a patent 
at final hearing on full proofs is control- 
ling unless cogent evidence is presented 
in addition to that found insufficient upon 
such hearing -. 991 

The standing of complainants in the 
market, and their relation to the trade, 
may be properly considered on the motion, 116 
' The fact that defendant has obtained a 
patent for his process, while not control- 
ling, is entitied to weight 991 

Defendants will be concluded by the 
statement of their process in their printed 
labels prepared before the suit was 
brought 991 

Granted where much more injury would 
or might result to complainants from re- 
fusal than to defendants from granting it. 116 

Denied where the court entertained 
strong doubts as to the novelty of the pat- 
ented invention 980 

Denied where the infringement was 
committed by a corporation of another 
state in which the interested defendant 
was only one of several directors 1002 
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Deniea on defendants' giving bond 
where they were merely selling agents on 
commission of manufacturers of the al- 
leged infringing articles, against whom a 
suit was J)ending in another circuit by 

complainants' 124 

Denied where defendants were misled 
in continuing the infringement by plain- 
tiffs' answer t^ their inquiry as to wheth- 
er plaintiffs regarded their process as an 

infringement 991 

Denied where the aflSdavits in opposition 
raised a doubt as to the novelty of the 
invention, exclusive possession of plain- 
tiff was not shown, and defendants wer'^ 
able to respond in damages 953 

^— Procedure. 

The profits recoverable for infringements 
are not regarded as unliquidated damages, 
and they are subject to assignment 519 

It is a fatal defect in the bill that all the 
owners of the patent have not been made 
parties; but those only are deemed owners 
to whom the patent was issued, or to 
whom interests in it have been transferred 
by assignment in writing, duly authenti- 
cated 1092 

An answer to a bill for infringement 
which is indistinct and evasive as to the 
use of the patented invention will be con- 
sidered as an admission 1104 

Amendment setting up a new defense 
not allowed after interlocutory decree, 
and account proceeded with, where reason- 
able diligence not shown 31 

In determining anticipation and infringe- 
ment, the machines or their several de- 
vices must be examined in the light of 
what they do, or what office or function 
they perform, and how they perform it, . . 807 

The defense of the insufficiency of the 
specification to enable the invention to be 
practiced, to be available, must be set up 
in the answer 545 

A prior decision in another court is no 
ground for opening an interlocutory de- 
cree, where the question has since been 
passed upon at law in this court 44 

—— !Evidenc8. 

The patentee has the burden of sus- 
taining by competent and sufficient evi- 
dence his claim that his invention ante- 
dated his original application 798 

Stamping manufactured articles with the 
name and date of a patent is conclusive 
on the manufacturers that they were 
made thereunder, and, where the" patent 
is held to be an infringement, they will be 
Jtdd liable 1039 

The issue, reissue, and extension of a 
patent, and the fact that it has been sus- 
tained in previous suits, create a strong 
presumption against a defense of want of 
novelty 1092 

Decree, and its e£Eect. 

Where the patent expires after the fil- 
ing of the bill, the court can order an ac- 
count and grant other relief, though no 
injunction can be awarded 1, 1092 

— — Aoconnting; Damages. 

The profits recoverable for infringements 
are not regarded as unliquidated damages, 
for defendant stands in the position as a 
trustee for complainant 519 

On infringement of a patent for an im- 
provement, complainant is only entiUed to 
the value of the improvement separate 
from the old device 43 

Damages for an alleged reduction in 
prices or loss of sales caused by the in- 
fringement must be based upon evidence 
furnishing a sound and safe basis of cal- 
culation .^ 47 



"Various particiziar inventions and pat- 
ents. 
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Adjustable fastener. Reissue No. 4,870, 
for fish-plate fastening, held invalid, as 
bemg for a different invention than that 
described in the original patent 741 

Canned corn. Nos. 34,928, 35,274, 35,- 
346, and 36,326, for improvement in pro- 
cess of preserving green corn, held valid and 
mfrmged 991, *1017 

Carding machine. Patent to Goulding, 
with reissue and extension, for improve- 
ment in machinery for the manufacture 
of fibrous materials, held valid 1092 

Cotton-bale ties. No. 59,144, for im- 
provement, held valid and infringed 716 

Cotton-bale ties. No. 59,144 (reissued 
iNO. 4,896), for improvement, hdd not in- 
frmged 723 

Elastic packing. No. 54,554 (reissued 
JNo. c{,5<9), for improvement, lidd valid 
and infringed 595 

Grain drills. No. 90,268 (reissued No. 
3,976), for improvement, hdd valid and 
infringed 41 

Lamps. No. 20,159 (reissued No. 648), 
for improvement in lamps, hdd valid and 
infringed 1039 

Lamps. No 65,230, 73,012, 89,770, 86,- 
549, and 99,443, for improvement in lamps 
and lanterns, hdd valid and infringed 117 

Mowing machines. Beissue No. 3,460, 
for improvement, hdd valid and infringed. 212 

Photographs. No. 179,316, for improve- 
ment in making colored photographs on 
glass, Jidd valid and infringed 92 

Railroad ears. No, 389, for improve- 
ment in mode of supporting bodies of cars, 
and connecting them with truck, con- 
strued, and held infringed 1 

Railway-track brooms. No. 180,717, for 
improvement, hdd valid 152 

ScTew augers. No. 56,869, for improved 
machine for swaging the heads of screw 
augers, Jtdd valid and infringed 545 

Sewing machines. No. 10,597 (reissued 
No. 355), for improvement, hdd valid and 
infringed 807, 823 

Splitting wood. No. 12,857, for improv- 
ed machine, hdd valid 777 

Steam globe valves. Patent to Jenkins, 
for improvement, hdd valid and infringed. . 525 

Weaver's temples. Priority of invention 
of improvement awarded to .Tillson 632 

Zinc white. No. 8,756, for improvement 
in manufacture, held invalid 1002 

'FAYME'NT. 

See, also, "Bills, Notes, and Cheeks"; "Release 
and Discharge." 

In estimating freight, expressed in dol- 
lars, on goods shipped to England, the pound 
sterling is to be reckoned at its mercantile 
value in dollars in England 437 

A creditor holding several notes of his 
debtor has a right to apply a general pay- 
ment equally to all the notes to protect tnera 
from the bar of the statute 212 

A payment under protest of a half 
month's storage before the collector would 
allow goods, which had been entered for 
warehouse, to be landed for consumption, 
hdd voluntary, and could not be recovered 
back 106 



PILOTS. 

The seizure of a- vessel on process, which 
interrupts her regular business, is notice to 
the pilot that his services are no longer re- 
quired, and terminates his right to wages. 1142 

A pilot has a lien on the ship for services 
in brining the vessel into port, rendared 
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PIiEADEN"G AT LAW. 

See, also, "Abatement and Revival." 

A declaration founded upon a statute 
must conclude against the form of the stat- 
ute etc . •. 

A declaration in debt for a penalty de- 
scribing the ofeense in the words of the stat- 
ute lidd good after verdict - • • • -^o' 

A plea that the bill of exchange, on whicb 
the action is founded, was not drawn and . 
accepted at the place alleged, constitutes no 
bar, and is bad on demurrer. ........ . yo'J 

The rule that on demurrer judgment must 
be rendered against him who commits the 
first fault in pleading is only applicable to 
faults that are bad on general demurrer. . . . 

The law oJra state need not be set out m 
a declaration or plea in a federal court, as 
such court will take notice of the- laws of 
the states without pleading or proof. ..... 

Where a cause of action is local, a refer- 
ence to the "district aforesaid," named m 
any preceding count, is a sufficient designa- 
tion of the place. ., ... • ..- • • • • • • • • -i^^ 

An averment of citizenship m the nrst 
count is sufficient for all the other counts 
where referred to therein . . ... • • • oo'J 

Counts abandoned are considered as still 
in the record for matters of references m 
subsequent counts • -i^o • 

Duplicity and all defects in form in plead- 
ing can be taken advantage of only by spe- 
cial demurrer • : .■ •• • • '^' 

The union of several facts constituting 
together but one cause of action or but one 
defense is not duplicity • • • 247 

Payment may be ^ven in evidence under 
non assumpsit without notice 4d4 

Where the declaration was for money re- 
ceived to plaintiflPs use, and the evidence 
showed that the money was received on 
joint account for plaintiflc and his partners, 
a nonsuit was granted for variance 1112 

A verdict will not cure a variance be- 
tween the covenant alleged in the declara- 
tion and that produced on oyer 49 

PLBADIWa IN ADMTRAIiTY 

See, also, "Maritime Liens"; "Salvage"; "Sea- 
men. 

Technical precision is not required; but 
the cause of action should be clearly set 
forth, so that a plain and direct issue may 
be made up on the charge; and the evidence 
must be confined to the matter put in issue 

Libels in civil actions in rem need not 
state the occupation and residence of the li-^..„„ 
belant -1176 

Libels in rem in civil causes (in Indiana) 
need not be supported by the affidavit of 
the libelant 1176 

Amendment of answer not allowed to 
make it correspond with the proofs, where 
the allegations, were deliberately made, un- 
der a full knowledge of the grounds relied 
on by libelant. .•••.•• ^4 

On appeal from a decree of the district 
court dismissing a libel in rem for the fore- 
closure of a mortgage on a vessel, the cir- 
cuit court will not permit the libel to be 
amended so as to convert the suit into an 
action to recover possession of the vessel. . 

PLEADINa EN" EaTJITY. 

A demurrer to a plea to a chancery at- 
tachment waives the right to move to strike 
out the plea, as having been made without 

giving special bail ■•. 123 

13FED.0AS. — 77 
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An amendment setting up a new defense 

in the answer will not be allowed where the 

matter proposed, with reasonable diligence, 

could have been sooner introduced. (Rule 

No. 60.) :••••:• ^^ 

Evidence as to confessions and statements 
by defendant not charged in the bill are 
equally admissible in equity as at law. ... 

POST OFFICE. 
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An act prohibiting the carrying in the 
mail of letters or circulars concerning lot- 
teries, and punishing as a crime the send- 
ing of such matter through the mails, is not 
unconstitutional ...'. 194 
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POWERS. 

A power of attorney to convQy land in 
Ohio must be recorded before a record is 
made of the deed." 834 

A power which authorizes the attorney to 
Sell and convey lands, does not authorize 
him to make a deed for lands previously 
sold 834 

An application of the benefits by the ben- 
eficiary of a power in trust in a form which 
the donee could not lawfully direct hdd not 
to render the appointment void, where there 
was no prior understanding GO 

A power to appoint among "children" 
may include grandchildren if they are, in a 
general way, manifest objects of the trust., 50 

Under a power to appoint "among such 
of the children of A. and B., and in such 
proportions as B. may appoint," B. may en- 
tirely exclude certain children 50 

PRACTICE AT LAW. 

A party has no right to inspect papers 
which he has given the other notice to pro- 
duce at. the trial, unless he consent that 
they shall be used in evidence. 1112 

In Ohio a count cannot be abandoned aft- 
er the jury retire to consult on the verdict..l047 

An account in bar or set-ofC must be filed 
one term before trial, under the rules in the 
District of Columbia 350 

A demurrer to evidence waives all objec- 
tions to its admissibility, and admits every 
conclusion that may be fairly deduced from 
it 267, 868, 1040 

The court will infer in favor of the party- 
demurring to evidence all the facts which 
the evidence on the other side conduces to 
prove 868 

PRACTICE LN" ADMIRALTY. 

Seamen suing for wages cannot" be made 
eolibelants with the holders of a bottomry 
bond •- 380 

A default in paj^nent of an installment 
due on a mortgage on a vessel gives the 
mortgagee the right to its possession, and 
he will be permitted to come in and defend 
a suit in rem commenced the day before 
the default 550 

Third persons claiming ownership of a 
vessel seized on process of foreign attach- 
ment may move to amend the marshal's 
false return of "not found," though they 
have given bond for release 70 

The objection that the suit was prema- 
turely commenced "must be raised by plea in 
abatement or demurrer, to be available ^ 
where the right of action is perfected before 
final hearing 134 

Limitation of time or staleness of libel- ' 
ant's claim will not avail respondent unless 
pleaded in bar. 1012 
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Delay- pending aiiQther case on 'the same 
state of facts, arising out of the same trans- 
action, will riot render the claim stale 1012 

.A nonsuit which is not the result of a 
judgment of the-court is- no bar to" a subse- 
quent libel fojf'the same cause, -. 387 

An irregularity of practice must be ob- 
jected- to by the party affected by it within 
the term of the court nest subsequent to its 

becoming known to him ^ 39 

A defective execution o£ a stipulation is 

within the rule 39 

The requisites of a valid stipulation 39 

Sureties on a bond given by the wife who 
filed a claim to property attached on a libel 
against the husband and wife are dischar- 
ged where, the suit .is dismissed against the 
wife, though a decree is rendered against 

the husband 424 

Where the amount claimed is sufficient to 
allow an appeal to the supreme court, sum- 
mary judgmertt cannot be rendered by the 
circuit court against the sureties in the ap- 
peal .bond on dismissal of the libel until 
after the expiration of 10 days after the 

rendering of the decree ; - 573 

Time given to permit production of evi- 
dence of nayment of money to a third per- 
son at seaman's request alleged by way of 

set-off to his claim for wages , . 49 

The admiralty courts are not bound by 
the rules of evidence applied in common- 
law courts, and they may take notice of 

matters not strictly proved » 614 

Where a sworn answer is not demanded 
by the libel, libelant may contradict its al- 
legations by proofs, without filing a replica- 
tion thereto, or notice of such proof, 37 

In a suit for collision by the master of a 
vessel in. behalf .of -the cargo owners, libeK , 
ant cannot read in evidence a deposition 
taken in behalf of the owners of the vessel 
in a suit by them for the same collision. . . 686 

The decision of experts to which a cause 
is referred will be adopted by the court un- 
less there is a manifest preponderance of 

testimony against it , 143 

A possessory suit being discontinueij, no 
appearance having been entered, -the mar- 
shal was directed to discharge the vessel, 
and libelant assumed possession. Held, that 
the court had no further jurisdiction in such 
suit, .and could not direct the marshal to 
restore the vessel to the persons from whom 

he took it 188 

A notice to the marshal is not sufficient 
to relieve the libelant from expense of a 
keener of the vessel arrested. Application 

must be made to the court 13 

Where both a libel by -the master against 
consignees for. freight and a, libel -by the 
consignees against "the vessel for damages to 
the cargo are sustained, a decree will be 

given for each party, with costs. 157 

Purchasers under orders in proceedings 
pending a suit are not bound by a decree as 
to right of property between libelants and 
claimants ^. 1058 



PRACTICE IHr EQUITY. 

The dismissal of a bill when not on the 
merits is not a bar to a subsequent suit. . , 504 

Where the court has the -means to stay 
an account, the matter will not be referred 
to a master unless both sides agree thereto. 594 

The want of a replication will not 'preju- 
dice the case on the final hearing where the 
etidence has been taken as if it had been 
filed 940 

Witnesses cannot be examined the second 
time by a master without a special order of 
the court, and then only in respect to facts 
not before testified to -by them, and not 

then in issue , 504 

.. The testimony of a witness thus exam- 
ined the' second time without u special or- 
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aer cannot be admitted to impeach his testi- 
mony on the original examination 504 

New evidence cannot be brought forward 
by a mere order on a petition for leave to 
file a supplemental bill, but can only be ad- 
mitted in the supplemental bill 504 

A supplemental bill to admit new evi- 
dence, which the party might by due dili- 
gence have originally introduced, is never 
granted after an interlocutory decree 504 

iso new eviaence is a sufficient foundation 
for a supplemental bill, unless it be of such 
a nature that it would, if unanswered, re- 
quire a reversal of the decree 504 

New oral testimony tending merely to 
corroborate evidence on the one side, or to 
contradict evidence on the other, on the 
points in issue, is not a sufficient foundation 
for a supplemental bill 504 

Ilehearings are only allowed where some 
main omission or mistake has iMten made, 
or where something material to -me decree 

has been overlooked 504 

_ As to the evidence admissible on a rehear- 
ing 504 

PETWCIPAIi ANB AGEISTT. 

See, also, "Factors and Brokers"; "Master and 
Servant"; "Powers." 

Where an .agent employed to sell territo- 
rial rights under a patent procured a sale 
to himself of the entire territory, on false 
representations of his inability to sell to 
others, the vendor is entitled to have the 
sale set aside as to all portions of the terri- 
tory not previously disposed of by the 
agent, and to an account of the proceeds of 
sales by him 433 

PRESrctPAIi AND SITEETY. 

Sureties of an insolvent debtor, in a bond 
ror duties to the United States, are not en- 
titled to judgment against their principal at 
the first term 70s 

PSIZB. 



See, also, "Wai:." 

The ^rize jurisdiction embraces the whole 
question of prize, unrestrained by the lo- 
cality or the capture 855 

As to the jurisdiction of courts of admi- 
ralty in an action lor damages for unlawful 
capture, where the court of appeals of the 
United Stat^, under the Articles of Con- 
federation, had reversed a decree of con- 
demnation, and awarded restitution with- 
out ordering damages 540 

A suit will not lie in a neutral tribunal 
against a lawfully commissioned cruiser for 
an alleged illegal capture ■ 72 

The exclusive cognizance of prize cases is 
vested in the courts of the capturing power 72 

A condemnation of a prize in court of ad- 
miralty is binding and conclusive against 
all the world 1179 

A .ecree of condemnation passed by a 
court held on board a vessel at sea, out of 
the territorial jurisdiction of the country 
of the cantors, is not binding 916 

As soon as war is declared, all the prop- 
erty of the enemy or of his subjects, where- 
ever found, whether on the land or water, 
is lawful prize 855 

The commercial residence of the master 
of a vessel will define his personal relations 
as apparent owner. . , 168 

A citizen temrtorarily residing in the ene- 
my's count'-y at the breaking out of the 
war Is entitied to a reasonable time to col- 
lect and convert his effects to enable him to 
withdraw them from the country. (Revers- 
ing 6T2.J .- .- 674 
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A change of ownership during hostilities 
will not be recognized wnere the disposition 
and control of the vessel continue in the 
former agent of her formerly hostile pro- 
prietors ^"^ 

Sailing with intenc to go to a port known 
to b" blockaded is a yiolation of the block- 
ade - 

The offense of" attempting to violate a 
blockade is not consummated by the wrong- 
ful intent, but the vessel must be intercept- 
ed while endeavoring to carry out such in- 
tent • ,•••••,■ V ' • 

Wnere the intent is really given up before 
■ the arrest, the property is not liable to eon- 
fascation • ** '-^ 

Want of water alleged as a reason of 
returning to a blockaded port after warn- 
ing must be shown by clear proof » oo 

After cargo has been delivered to a neu- 
tral consignee at a neutral port, it is not 
subject to capture as having been originaljy 
brought from an enemy blockaded port in 
violation of the blockade iW: 

GuTfO on board a neutral vessel, to which 
it has been transshipp2d in a neutral port 
from pi vessel which has run a blockade, is 
subject to capture, where there is a soli- 
darity of interests between the vessels, and 

tne voyage was continuous lo4 

' ' An American vessel, which, after a 
Knowledge of the war, proceeds from a neu- 
tral fr> an enemy port on freight, is subject 
to forfeiture on her return voyage to the 
United States •,..... ^?" 

Property captured trading with the ene- 
my is de6med quasi enemy property •J-^'^^ 

A capture may be made by a privateer of 
the" United States within three miles of 

their shores * " ,* ' V' '^^^^ 

Captures by noncommissioned vessels he- 
long to- the government ^^ .ll^o 



In cases of trading with the enemy, the 
property is to be condemned to the captors, 
and not to the United States • . .1126 

Prizes made by armed vessels either 
equipped originally, or whose force has 
been augmented in the United ^States, wiU 
be restored if brought within their jurisdic- 
tion 117» 

The calptors will be held liahle in dam- 
ages for unjustifiable conduct towards the 
crew and property op the prize after her 
arrest ■...'.... 3*1 

The spoliation of property or the failure 
to send in the officCTS and crew with the ves- 
sel for examination can only be justified 
by an ove-ruling necessity 341 

Irregularities against the .property seizeo 
or the captured crew will forfeit the rignt 
of prize to the captors 341 

The master and principal officers and 
some of the crew of the vessel captured 
must be Brought in for examination 341 

The burden of proof in all prize causes is 
on claimants 836 

Claimants, admitted or proved to be alien 
enemies, must be presumed to be in the or- 
dinary and usual situation of alien enemies; 
that is, out of our country 836 

In seizures for breach of ^blockade, the 
captors may put in affidavits contraJdicting 
the preparatory testimony as to the near- 
ness of the captured vessel to the blockaded 
port, and the acts denoting an attempt to 
violate the blockade. . ., 1144 

An answer or claim heed contain nothing 
more than a general denial of the grounds 
of condemnation allegied. 1143 

A, motion by the owner of the cargo for 
leave to put in a iJaim allowed, omitting the 
special averments ^ . ., • .1145 

xte^dress for wrongs committed by the' 
captors, or for want of diligence in proceed- 
ing to trial, cannot be had hy wav of de- 
fense in the prize suit.. , ,1144 
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Decree for condemnation for want of an 
answer where proctor on whom monition was 
ser ed filed exceptions under oath on behalf 
of the owner against the requirements pt _ 
the nionitiOn ...... ; -." ., • • • - 114o 

Where there was reasonable- ground" Of 
seizing a vessel, all costs and necessary ex- 
penses will be allowed the captors, where , 
the vessel is restored .' — •" 55 

What constitutes a probable cause or cap- 
ture may depend on the ordinances of the 
country of the captors, as well as on the law 
of nations ." • • * ' 

The costs and exp^nste Of the captors 
will be required as a condition of the resto- 
ration of the property where the proofs in 
^preparatory showed a dear case of ene- 
my's property r '«i24 

Cargo condemned for an attempt by tne 
vessel to violate a blockade, though the ves- 
sel was not taken on process in tiie suit. . .1144 

Yessel loaded with arms, ammunition, 
etc.; found several hundred mileq but of 
her true course, • and heading towards a 
blockaded port. licU properly condemned. . .1149 

Proof Jield not s'ufficient to show an intent 
to violate a blockade • • 344 

Vessel and cargo condemned as enemy , 
property "17 

Yessel and cargo condemned as enemy 
property, ■ and for violation of the blockade 
of Charleston o43 

Vessel and cargo condemned as enemy 
property, and for a violation of the block- 
ade of Mobile. 566 

See, also, "Grant." 

Public land in Indiana, containing .a salt 
spring not entered at the land office, -or not 
coming withm the 36 sections conveyed to 
the state (Act 1616), is subject to pre-emp- ' 
tion 2o 

Peimsylvaiiia p|rpprietary lands. 

The'titie is in him who pays the nioney 
and obtains the warrant, though it is issued 
in the name of another: ;;.::..;;;.;..... 306 

Surveys may be valid, though made by 
order of the commissioners of property. . . . 319 



EATLROAD COMPANIES. 

See, also, "Carriers"; "Corporations." 

Const. Mo. 1865, art. 11, § 14, as to loan 
of credit by mimidip&lities' to railway cor- 
porations, construed 366 

Act aio. March 23, 1868, authorizing, 
townshin aid to railways, is not in conflict 
with the state constitution 1086 

Municipal bonds issued .under legislative 
authority to aid a railroad company in 
'erecting machine shops lidd issued for a 
public purpose 

Act Mo. -March 18, 1870, authorizing the 
issue of "machine shop bonds" on a major- 
ity vote, held in violation of the constitu- 
tional jprovisipn requiring the sanction of a 
two-tairds vote — '. 

A prohibition against authorizing any 
"county, city, or town" to subscribe for 
stock unless authorized by a two-thirds vote 
does not restrain the legislature from au- 
thorizing "township" aid where sanctioned 
by a two-thirds Vote '1086 

Bonds issued by a county on behalf of an 
unincorporated township voting the aid can 
only be enforced by mandamus to compel 
the levy and collection of the special- tax 
provided by law, whether before or after 
judgment • • ; 1086 

Negotiable bonds reciting the .luthonty un- 
der whici they were issued to s- railroad 
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having power to receive them Jield valid in 
the hands of a bona fide holder for value 
without notice 1090 

The president of a railroad company has 
the right to indorse and assign notes and 
mortgages given to it to aid in its construc- 
tion 114 

Where a note and mortgage civen to aid 
railroad construction were transferred as 
collateral to the company's bond, held, that 
a subsequent indorsement of the note by the 
presiaent of the company was valid to pass 
its legal title 114 

In distributing the earnings of a mort- 
gaged railroad while in a receiver's hands, 
and the proceeds of its sale, priority award- 
ed only to laborers and material men wbw 
have perfected, their lien according to the 
state law 573 

Claims of connecting lines for their share 
of through fares and freight stand upon the 
same footing as other unsecured debts 573 

KEAL PROPERTY. 

See, also, "Adverse Possession"; "Deed**; "Eject- 
ment"; "Grant"; "Public Lands." 

The grantee in an absolute conveyance 
intended merely as security is liable to ac- 
count for rents and profits and for misman- 
agement of the property. , . , , 594 

A possessor in bad faith in Louisiana is 
entitled to compensation for improvements 
accepted by the owner 226 

RECEIVERS. 

The court will not allow its receiver to be 
sued, unless the petition for leave states a 
prima facie cause of action ugainst him... 1111 



RECORDS. 

Where admiralty records have been loose- 
ly kept, depositions may be read to prove 
tiiat a certain order was made in the 
cause. 1058 

REFERENCE. 

See, also, "Arbitration and Award." 

The court will not set aside the report of 
referees merely because the court might not 
have drawn the same conclasions from the 
evidence 914 

RELEASE AJSTD DISCHARGE. 

A release of one of several joint tort fea- 
sors will not in equity be extended beyond 
the intent of the parties, regardless of its 
effect at law 41 

In the absence of fraud or unfair prac- 
tices, equity will not relieve from a release 
given to a joint debtor under a misappre- 
hension of its operation to discharge a co- 
debtor 1174 

A rel&ase of a claim by an assignee in in- 
solvency, induced by a false and fraudulent 
statement of account by the treasurer of 
respondent corporation, will be set aside on 
bill in equity brought by the assignor after 
his debts are extinguished *291, 295 

REMOVAL OF CAUSES. 

See, also, "Courts." 

Zliglit of removal. 

The conditions on which tiie right of re- 
moval depends under Act March 2, 1867, 
stated by Mr. Justice Miller. 773 
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A suit commenced in a state court against 
a corporation of a foreign country cannot 
be removed by defendant under Act July 27. 
1868, § ^ 997 

It is sufficient if the parties are citizens 
of different states when the petition for re- 
moval is filed, though not such when the 
suit was brought 230 

A voluntary change of residence made 
after suit brought, if real, does not affect 
the right of removal on the ground of diver- 
sity of citizenship, caused by such change, 
although made with intent to give jurisdic- 
tion 773 

Either plaintiff or defendant has the right 
of removal under Act March 2, 1867, which 
may be exercised at any time in the course 
of the litigation prior to final hearing or 
trial 773 

Proceedings to obtain. 

A petition stating that defendant has a 
defense under a certain act of congress is 
suflScient, without stating what the defense 
is or the facts which constitute it 997 

Tne question of the actual existence and 
validity of the alloged defense cannot be de- 
termined on an interlocutory motion where 
the proccedinss have conformed to the stat- 
ute 997 

The failure of the moving party to file a 
copy of the record from the state court does 
not deprivf* the circuit court of jurisdiction 230 

But in huch case the court has discretion 
to remand the' case 230 

The terms of the court appointed for the 
trial and disposal of criminal cases are not 
sessions, within the meaning of an act re- 
quiring copies of proceedings in a suit to be 
enterM on the first day of the session of 
the court, to perf«ct the removal 997 

RULES OF COURT. 

The circuit courts have no authority to 
rescind a rule adopted by the supreme court 
to govern their equity practice 519 

The rule of the court stated as to the prop- 
er practice on motion to open a default.. .. 538 

SALE. 

See, also, "Vendor and Purchaser." 

A joint bill of parcels is not conclusive 
evidence of joint property in goods sold . . . 745 

Material misrepresent£^tions as to credit 
made by the purchaser, and relied upon by 
the seller, are ground of rescission 781 

The articles sold may be recovered back 
from one to whom they have been mortga- 
ged to secure an existing debt, but not 
from a third person to whom the title has 
passed for a new consideration 781 

SALVAGE. 

Riglit to salvage compensation. 

It is an indispensable ingcedient of a sal- 
vage claim that the service has contributed 
immediately to the rescue or preservation of 
property in peril at sea 903 

AVhere salvors employed by the owner on 
contingent compensation are compelled to 
abandon the wreck on account of tie sever- 
ity of the weather, and it drifts to sea, and 
is saved by another, the former has no 
claim to salvage compensation 903 

A vessel without any person on board, and 
in a condition where her instant destruc- 
tion was menaced, may be rightfully taken 
possession of by salvors, though another ves- 
sel was employed to go to her relief 675 
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Salvors thus taking possession may retain 
it if they are able to effect the salvage, and 
are conducting the business with fidelity 

^SuS^personV wiil' be' regarded as ^e mer- 
itorious salvors where wrongfully mteri-upt- 
ed in the work by others who complete tne 
sfilvn.s6 ,♦••••••*•*•••••"• »••■■"••••**• 

A vessel dismasted in a gale, and lying at 
anchor on a bank in the open sea, is m a 
condition to have a salvage service rendered 7 

The sale bv auction of the cargo ot a 
wrecked whaler, which the master liad no 
means of saving or storing, to other whalers 
honipward bound, will be regarded as a sal- 
vage service, and not a P^^^JSg; " - i "; noo8 

Services in placing a navigator aboard, 
and navigating back to port a vessel, whose 
principal officers had been killed or injured 
in an affray, and in charge of a disabled 
second mate, held salvage services . . . . bdo 

Services rendered to a vessel m need ot 
salvage assistance in pursuance of a signal 
for a steamer, though not necessarily one of 
distress, are to be compensated as salvage 
sGrvicGs ,♦••*•••••♦*••■•"•*••••■*•***' ^j'^^ 

Officers and crew of a United States ves- 
sel of war towing into port an American 
merchant vessel found 'abandoned at sea, 
500 miles distant, lidd not fcutitled to sal- 
vage 

No exertions for the safety of a vessel by 
a seaman who remained aboard for his own 
safety when the others tooK to iie boats 
will constitute him a salvor thereof ... 70^ 

A member of a crew of a vessel at anchor 
who cuts her cable to avoid collision with a 
vessel adrift is not entitled to salvage 70^ 

A corporation organized for wrecking pur- 
poses is entitled to compensation for sal- 
vage services rendered by its wrecking ves- 
sels °-^' ^^^ 

Contracts for salvage services. 

That the services were rendered at the re- 
quest of the owner, and upon a promise to 
pay the bill if reasonable, otherwise to arbi- 
trate, will not bar salvage compensation. . . 7 

Salvage cannot be claimed where there 
is a bona fide contract to pay a quantum 
meruit for an attempt to save property, 
whether successful or not. But any other 
contract will not change the nature of the 
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service : n"'^' 

A contract for salvage service and sal- 
vage compensation, where the salvor has 
not taken advantage of his power to make 
an unreasonable bargain, will be enforced. . 

5300 agreed to be paid for towing a 
schooner from a pier on the other side of 
which a vessel was burning, where both 
the labor and risk were insigniflcant, hdd 
exorbitant, and 5100 allowed..-. 265 

An agreement to pay 53,000, for towing 
90 miles a vessel worth 58,000, loaded with 
sugar, sustained by the court 617 

Forfeiture of salvage. 

Willful breaking of boxes or packages of 
cargo by salvors, except in cases of urgent 
necessity, will forfeit salvage lol 

The fact that the salvors' boats were not 
large enough to carry the nackages intact 
will not justify breaking them where there 
are other vessels at hand surilciently large 
for the purpose • • • • ^°^ 

Persons who plunder a vessel turned 
adrift by a privateer before she is stranded 
are not entitled to salvage for gettmg her 

off :• **^^ 

It is blamable to refuse to interpose to 
save property without a salvage compensa- 
tion or a contract fixing its amount 7 



From a salvage award of 515,000. for six 
days' towing of a rudderless bark, 5^»ow 
deducted for the mistake of the mate in 
charge of the salvor vessel- in casting off 
the towing hawser and anchoring the bark 
when off Absecom • 

AnxoTUit. 

Salvage, where a stranded vessel is saved, 
should be proportionate to the promptness 

and skill of the rescue • lol 

The fact that libelant's vessels were 
maintained for wrecking and salvage pur- 
poses, at heavy expense, and were often un- 
employed, is inadmissible as a basis for fix- 

ing compensation • ^*-^ 

A less amount is awarded where the ves- 

sel is lost than where it is saved lol 

The fact that the salvors' services might 
prove unavailing by the breaking up of the 
vessel before any amount of property could 

be saved is to be considered • • o7o 

The discretion of the court as to the 
amount should be used with a view to the 
circumstances of each case, previous deci- 

sions. and commercial policy • • ^o6 

In the case of an absolute derelict, the 

court generally awards a moiety oO^ 

Where a whaling vessel broke up her voy- 
age to save derelict property valued at 53,- 
831, held, that one-half should be allowed, 
less a moiety of the customs duUes . .••..• 7db 

One-half the net value of 596,309 allow- 
ed for saving cargo of ship sunk in five 
fathoms of water, where 434 persons were 

eniployed two months ; I**-'- 

One-fifth only allowed for saving a cargo 
of negroes valued at 538,800, where the 
risk was great, but the cargo, from its na- 

ture. was easily moved o&O 

Thirty per cent, allowed for saving cargo 

and materials valued at 518,000 1132 

Twenty per cent, allowed a brig for keep- 
ing by and towing for six days a bark 
which had lost her rudder in a gale, valued 

with her cargo at 575,000 678 

For saving a cargo of cotton, 15 per cent 
allowed on dry cotton, amounting to §121,- 
826, 33% per cent on damaged cotton, 
amounting to 540,.a}0, and 45 and 50 per 

cent, on the portion dived for yud 

■ $400 allowed a wrecking tug for pulhng 
off the Romer Shoal a schooner worth, with 

cargo, 523,000 612, 614 

5750 allowed on a valuation of 53,000 for 
towing into port derelict schooner loaded 
with lumber, found by fishing sloop 12 miles 

from Sandy Hook • 

53,000, on a valuation of 550,000. allowed 
for placing a navigator aboard and navigat- 
ing back to port a vessel in charge of a dis- 
abled second mate, where the master was 
killed and the first mate seriously hurt in 

an affray , • 

$6,000 allowed for saving avessel aground 
on Pellican Shoals, worth ?20.(M)0- , .. . .^^. 6d3 

510,000 allowed a tug valued at 560,000. 
for towing to place of safety a ship worth 
with cargo 5160,000, which had dragged 
her anchors in a gale in San Francisco har- 

$33*852 aliowed for one month's labor in 
saving property worth $91,076 from ship 
stranded on Florida Reef • 



666 
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Bemedies for recovery. - 

Salvage remuneration cannot be awarded 
to the owner of a tug on a libel filed by 
him where he was not present when the sal- 
vage service was awarded, but an equitable 
compensation will be made for the use of 

the tug ;••■•*, •" • V 

Cumulative testimony for salvors is ad- 
missible .' 1^^ 
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Where a libel for salvage is filed without 
notice to the owner of the vessel to whom 
th^ service was rendered, costs, not allowed 19CI 

Respondents will he charged with, costs 
where they denied the seryice, .though an ex- 
orbitant claini Tfr&s inade' 'therefor- ........ 749 

Apportionxaent. - 

The salvor vessel allowed one-half the 
award of §15,000 for sis days' towing serv- 
ices of a rudderless bark, where the master 
was.idisabled by the bi'eaking of his leg and 
the fingers of one hand 678 

The share of a mate in charge of the 
salvor vessel, the master beins disabled, re- 
duced, because of his mistake in perform- 
ance 'of the services 678 

Cnsto'dy bf property. 

The m&: shaj's duty as to the care of the 
salved* property , . 131 

SEAMEN-. 

See, also, "Admiralty"; "Fisheries"; "Mari- 
.. time Liens"; "Tender." 

Protection and relief. 

Damages in the form of additional wages 
will be given where the crew is put on short 
allowance without necessity 690 

The seaman is not entitled to double 
wages on account of being put on short al- 
lowance unless the vessel sailed without tie 
amount of provisions required by law 690 

Tke contract of shipment. 

A tug engaged in towing between Lake 
Erie and Lake Huron is not within the 
meaning of Act 1790, § 5, prescribing the 
contract of shipment to be entered into... 694 

The construction most favorable to the 
seamen will be adopted in the case of am- 
biguity, uncertainty, or obscurity in the 
shipping articles 352 

Though no shipping articles are signed, 
seamen are bound to remain with the ship 
until the voyage is terminated 352 

Seamen who ship for an indefinite peribd 
may leave the ship after the termination of 
any particular voyage, and the discharge of 
the cargo at the port of delivery 352 

Under articles for a voyage to Batavia, 
and thence, if required, to ports beyond the 
Gape of Good Hope, the voyage may be ex- 
tended to Japan 1083 

Construction of an agreement in the ship- 
ping articles that no wages shall be paid 
until the return of the vessel to the port of 
outfit 833 

A seaman shipped without signing arti- 
cles must be paid according to the act of 
congress, and he is entitled to all benefits 
and subject to all forfeitures prescribed by 
the maritime law. ". 3.:J6 

The seaman has no right to refuse duty 
required of him on a Sunday by our cale.i- 
dar where the day before was observed as 
Sunday by the custom of the port, but such 
refusal is no ground of disclntrge 739 

Threats by a seaman under the influence 
of liquor furnished him on board, where his 
previous character was good, will not justi- 
fy his immediate discharge 1014 

A steward injured whUe in performance 
of his duty on" board the vessel is entitled to 
his wages and board and medical attend- 
ance while being cured, though the master 
and owners are free from negligence 214 

A seaman, during illness occasioned by 
his own fault, is not entitled to wages, and 
is liable for the expenses of his subsistence; 
but not for the wages paid another man 
in his* place. .,.,..: ;...... 749 

In such case the seaman is not liable for 
the detention of a vessd for want of his 



rage 
services, where the master uould have ob- 
tained a substitute 749 

Conduct of master or mate in respect to 
'- seamen. 

As to treatment of intoxicated seamen. . .1014 
It is -the duty of the master to interpose 
and quell an affray between the mate and 

the crew . ; 1115 

Master has no right to flog seaman, 
tliough acting under the honest belief that 
the men had conspired to poison him 1150 

Proof that the master and mate separate- 
ly assaulted and illtreated a seaman will 
not support an allegation of a combination 
between them to illtreat and oppress him, 
without some presumptive evidence of con- 
cert between them 539 

Where the master lays a complaint before 
a consul^ who, upon examination, causes the 
crew to be imprisoned, the responsibility for 
the tort, if any, is transferred to the consul, 
where the complaint was such that a compe- 
tent master might believe it to be within the 
consul's jurisdiction .1115 

The right of the crew to lay complaints 
before the consul does not apply to mere af- 
frays or quarrels between the officers and 
crew 1115 

A refusal of duty because permission is 
not given to lay complaints before the con- 
sul is justifiable only when, the refusal is 
necessary to prevent the loss of the fight. . .1115 

The master has no right to detain the ef- 
fects of mfen imprisoned on shore on the re- 
quest of the consul 1115 

Imprisonment of a seaman in a foreign 
port is only justified in extreme cases of ex- 
traordinary violence, where the safety of the 
ship or those on board require it 737 

A consular certificate of the facts in justi- 
fication is not evidence 737 

The master, is not justified in imprisoning 
a seaman on mere suspicion that he is a 
dangerous man, or on request of the crew; 
and, if his efEeets are lost while thus im- 
prisoned, the master is liable 387 

Vindictive damages are not allowed in 
such case, in the absence of bad motives; 
but compensation will be allowed for the 
time of the imprisonment and the articles 
lost, with interest thereon, and passage home 387 

Deadly weapons should only be used when 
a mutiny exists or is threatened 372 

The ship is liable for all obligations of the 
master, whether arising" ex ccmtractu or ex 
delicto, where he acts within the scope of 
his authority as master 690 

."Wages— xltiglLt to. 

Where the vessel is captured, seamen are 
entitled to wages to the last port of unload- 
ing 1033 



The representatives of a seaman dying on 
a voyage in the service of the ship are enti- 
tled to his wages for the whole voyage 737 

Seamen employed for a specified time, and 
discharged without cause before its expira- 
tion, Jield entitled to the agreed rate, less the 
current rate at the time of discharge, with 
compensation for reasonable length of time 
to enable them to find other employment. . . 436 

Remedies for recovery. 

The master is responsible to the seamen 
for wages, and therefore is not a competent 
witness in suits by the seamen 1O06 

A receipt in full given by a seaman is not 
conclusive evidence against him. 258 

A person who pays the wages may be sub- 
rogated to the rank of the seamen 186 

A part owner who pays the wages of sea- 
men may be subrogated to the rank of the 
seamen as against the mortgagee of the 
share of another part owner 186 
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The wages of the last Toyage of a -vessel . 
have precedence of all, earlier charges...-, loo 

Seamen engaged to serve on a ship for a 
coasting voyage have a lien for wages -while 
sh6 is getting ready, though she never left 
theporti where they perfotmedlabor on sev- 
eral trial trips in the harbor -.•. i'-^ 

An attachment- of the seaman's wages is 
no excuse for delay in payment, and the pen- 
alty is recoverable. (Rev. St. § 4529.).-.. 667 

A seaman who has -not beeiit discharged 
cannot sue for wages before the termination 

of the voyage for which he shipped **" 

Deductions: Estingmsluneiit, etc. 

The'amount paid a seaman hired , in place 
of another unjustifiably discharged in a for- 
eign port cannot be deducted from his wages -737 

Intemperance will forfeit wages to the 
eient thaT it unfits the seaman for per- 
formance of his duties. . • . ■ • ■•":':'''' ' i 

Pavment to the consul of the balance of 
wagea due dJs.eharsed seaman is not a Pay 

^l^li^en'whTS'^nd^iw^yto -co^ 
1 rcTOlt upon repenting and tendering 
amendtftrfS entitled to be forgiven, and the 
forfeiture of wages remitted .......•- •■•• *^ 

Receiving a deserted seaman back into 
senlce waives forfeiture of his wages, but 
allowance will be matie for the absence . . . . 49 

The ent^ in the log hook is not conclu- 
sive and ^admissible in support of uo cir- 
?umst"nces but those ^^^^^d in the act of ^^^^ 

"""'InlngineerVerbaJiy hir^ by'the 'li^nth 
-on a tug- on the Lakes is guilty of desertion, 
forfeiting all wages due, where he leaves his 
post of duty before his month is up. insist- 
ing upon a right to accept another offer. . . . 

An offer by such engineer made five or 
six weeks after he was landed, to return, js 
not within a reasonable time. ... • • • - • 

The conduct of an engineer of a steam- 
boat in making alterations m the engine at 
the home port, without the consent of the 
owner, will work a forfeiture of his wages. . 



SET-OFF A-TSTD COTJISrTER- 
CIiAIM. 

Joint debts cannot be set off in equity any 
more than at law against separate debts, 
unless there be some other eqmtable ar- 
cumstances •. ; •.•• * * ; U-u 

An action will not lie on a claim which 
has been pleaded or offered in evidence as 
a set-off, and rejected by the verdict of a 
jury 
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An unfinished vessel need not *e inspect- / , • 
ed before being nioved from one idace to - 
another in the course of her construcUon. . .iMiO/, 

A voyage from the place'where the Yes^ei 
ig constructed to another place, by direction 
of the inspectors, to enabl6-her to be inspect- 
ed, is not a violation of the navigation 

laws • ■• -..........••■ 

In a proeeedmg against a vessel^ under 
Rev. St. § 4499, for the pennjty for violation 
of the laws relating to inspection, an execu- 
tive seizure prior to the seizure under the; 
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libel is not necessary. 



1155 



694 



694 



698 



244 



352 



SHEEXPFS AND CONSTABLES. 

A rule on a constable to show cause why 
he should not be removed "for extortion nn- 
uer color of his office" need not specify the 
particular facts relied upon 1U74 

SHEPPnSTG. 



See, also, "Admiralty''; "Affreightment"; "Av- 
erage"; "Bills of lading"; "Bottomry and 
Respondentia"; "Carriers"; "Collision"; "Mar- 
itime Lieqs"; "PUo.tg'.'; •:Sal,v,a£e"; "Seamen"; 
"Towage"; "Wharves." 

PuTjHc regnla-tion. ' 

It is the duty of the master or owner of 
a steam vessel engaged in carrying passen- 
gers for hire, -whether regularly or other- 
wise, to make a written application for her 
inspection, under Rev.' St § 4417 266 



The Revised- Statutes' not being enacted 
until ffane 22, 1874, the carrying of petror 
leum upon passenger steamers in April, 
1874, cjinnot be punished thereunder* 66\> 

An action of debt,- and not an information 
in rem, is the proper remedy to recover a 
penalty for violation of Act Feb. 28; 1871, • 
§ .4, forbidding the carrying of petroleum on 
passenger steamers \\::-"-'" °^^ 

The penalty for failure to exhibit an- en- 
rollment or license when demanded under 
Act Feb. 18, 1793, § 13, is not enforceable ' 
against a canal boat which was not enrolled - 

or licensed- ..•..■...•..• 6S8 

Title to vessel: Mortgage: Possession. 

The registry of a mortgage on a vessel, to 
be effectual, must be made in the custom- 
house of her 'home p6rt.\ ................. 897 

A later mortgage- first recorded will be 
postponed to a prior unrecorded mortgage, 
of which the mortgagee had notice 897 

The fact that such prior mortgage could ' 
not be registered for want of a proper ac- 
knowledgment will not postpone it to the 
subsequent mortgage taken by one with no- 
tice thereof ™ ' 

The legal title and right to immediate pos- 
session' of, a vessel under an absolute bill of 
sale given to secure a loan, and registered 
as a mortgage, is vested in the mortgagee. . 

•i'he filing of mortgages on canal boats in 
N^ew York depends wholly upon the special 
act of New York of April 28, 1864 5 

A person purchasing with notice of a prior 
mortgage is not a purchaser in good faith, 
within the meanihg of the act 5 

A person having notice enough to put him 
on inquirv will be held to have notice of 
everything to which such 'inquiry would 
have led 5 

The mas-ter. 

limployment as master foi* a foreign voy- 
age will not be presumed from the rendition 
of services as master in loading and prepar- 
ing the vessel for sea • • "32 

A master appointed in a foreign port by 
the American consul on the recovery of a 
vessel from a master who had barratrously 
run away with her has the same powers as 
one appointed directly by the ownen 264 

The acts of the master in cases of neces- 
sity or calamity, during the voyage, in the 
exercise of a sound discretion, are binding 
upon all parties in interest .110£>. 

To support an hynothecation of sale of 
vessel and cargo to obtain supplies or re- 
pairs, the necessity therefor must be clearly 
shown .1163 

A sale by the master of a wrecked whaler 
of cargo, which he had no means of saving 
or storing, at auction, to vessels which hkd 

come to the wreck, hdd valid. - ... r • • --^^o 

*100S; contra, 1012 

The fact that no money was paid at the 
time, and no bill of sale delivered, and no 
entry made in the log book, does not inval- 
idate the sale ^ *100S 

The sale of the cargo by the master, to 
hind the owners, must be bona fide, and un- 
der circumstances of extreme necessity, and 
for the benefit of all concerned 1008 
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Where cargo is so mnch iniorecL that it 
will endanger the safety of the vessel and 
cargo, or it will become utterly worthless, 
the master must land and sell it at the 
place where the necessity arises, though it 
might have been carried to its destination. .1105 

The master cannot bind the owners for re- 
pairs or supplies when some other person is 
authorized to manage the business of the 
ship in that respect, with the Knowledge of 
the creditor 1132 

Ziiabilities of vessels or OTOmers. 

The refusal ,to fulfill a contract of pur- 
chase does not render the possession of the 
vendee tortious, so as to prevent him mak- 
ing a contract with third persons binding on 
the vessel 215 

The master or owner of a vessel taken in- 
to a dry dock for repairs is not bound by 
a printed tarifE of charges not brought to 
his notice 184 

Where the owner of the dry dock charges 
for his labor in superintending the work, he 
will not be allowed to charge for the labor 
of his men a greater sum than that paid 
them ISi 

The vessel is liable for cargo jettisoned to 
save the vessel, where its peril is directly at- 
tributable to want of diligence or skill of 
the master or crew. 547 

Running into the Columbia river without 
a^ pilot, and without any imperative neces- 
sity for so doing, where the navigators had 
no knowledge of the tide and wind to be 
encountered at the season, held negligence. . 547 

Services in detecting the fraud of a mas- 
ter who had barratrously run away with a 
vessel, and recovering the property, will be 
recompensed in admiralty, but not as sal- 
vage 264 

The vessel is not liable for gold coin in- 
trusted to the master by a person who in- 
tended to take passage, where no bill of 
lading is taken or note in writing delivered, 
as required by Act March 3, 1851, § 2 175 

The extent of liability of an English ves- 
sel stranded in American waters is to be de- 
termined by Kev. St. §g 428S, 4284, and not 
by the general maritime law 655 

The jurisdiction of proceeamgs to obtain 
the benefit of the act limiting liability be- 
longs to the district court of the district in 
which the vessel was stranded, where the 
liability arises from such stranding 655 

The owner of the vessel may, before he is 
sued, institute proe'eedings to obtain the 
benefit of the act 655 

A tender, made in the libel of the vessel 
and wreckage to be disposed of by the court, 

is a suSieient abandonment 655 

The libel in a proceeding to obtain the 
benefit of the limitation of liability will be 
amended so as to show the residence of the 
libelant 655 

Slander. 

See "Libel ana Slander." 
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No person has the right to oppose the 
master in reclaiming his slave or to demand 
proof of property, and the master may use 
force m repelling opposition 840 

Damages for harboring or concealing a 
slave in a free state are recoverable only by 
virtue of the constitution and laws of the 
United States 1040 

Action for harboring or concealing fugi- 
tive slaves; notice; pleading; evidence; 
damages, etc. 1040, 1047, 1057 

Kignt to freedom of slave brought into the 
county of Washington, D. C 1101 

Where the slave is not brought into the 
District of Columbia for sale or permanent 
residence, he is not entitled to freedom 771 

SPECIFIC PERFOBMAITCE. 

Where the vendor agreed that the deed 
should be made before payment of the con- 
sideration, he cannot require the money to 
be brought into court 834 



SLAVERY. 

Slavery existed onty by virtue of the laws 
of the states where it was sanctioned 1040 

As to the right to reclaim fugitive slaves. 840 

A citizen j.rom whom his slave absconds 
into another state may pursue and take him 
without warrant, and use as much force as 
is necessary to carry him back to his resi- 
dence 840 

Such slave may be arrested on Sunday, 
in the nic-httime, and in the house of an- 
other, if no breach of the peace is committed 840 



STATUTES. 

See, also, "Constitutional Law." 

In the construction of .laws, punctuation 
is no criterion .of the sense of the legisla- 
ture, unless it is in conformity with their 
intention, as expressed in the words used. . . 125 

A statute applicable in its terms to par- 
ticular actions cannot be applied by con- 
struction to other actions standing on the 
same reason 267 

Survival. 

See "Abatement and Revival." 

TAXATIOI^^. 

See, also, "Internal Revenue." 

Interest coupons of railroad bonds are not 
taxable under the general tax law of Penn- 
sylvania, nor the act of April 30, 1864 232 

The franchise of a corporation is taxable, 
as well as its property; but the tax must be 
uniform as to the class on which it operates 574 

The action of a board of equalization in 
disregarding the return under oath of a cor- 
poration, and raising the value of its prop- 
erty without evidence or a chance to be 
heard, lidd illegal , 574 

As to legal and illegal methods of taxing 
the property of railroad corporations lying 
in diiferent counties, and its capital stock. . 574 

Revenue Act La., 1870, construed as to 
taxes upon insurance companies 67 

TENAWCT IN COMMON. 

Tenants in common of a ship who pur- 
chased a cargo for a voyage held tenants in 
common of the cargo, and not partners 244 

In such case the master has no right to 
consign the return cargo to one only of such 
owners 244 

And, where it is so consigned, the con- 
signee has no lien on it for any separate 
and distinct demand against the other ten- 
ants in common 244 

TENDER. 

A tender by respondents on libel for serv- 
ices as stewardess of a ship is an urlmission 
of ownership of the vessel. iJ5i 
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TEREITOEXES. 

The legislature of the territory of Arkan- 
sas had power to prescribe the conditions 
upon which an appeal might be taken to the 
superior court • 

TO'WAGE, 

See, also, "Collision"; "Salvage." 

The liability of a tag for jnjuries to her 
tow arises from the nature of the service, 
and exists although the contract of towage 
is not made immediately between tug and 
tow • ;•••.*■(.'• 

It is culpable negligence for a tug m ho: 
home port to leave her tow beside a dock 
where, upon the ebbing of the tide, the latter 
will be in danger from a sunken obstruc- 
tion , • • 

A general direction that the tow brace off 
from the dock will not excuse the tug when 
the latter was ignorant of the specific dan- 
ger to which the tow was exposed 5*4: 

"Where the agent of the owner of a barge 
informs the master of a tug that the master 
of the barge has no authority to take the 
risk of being towed through dangerous ice, 
the tug will be liable for a loss caused there- 
by o2o, 326 

a' canal boat in a tow on the Hudson 
river, being unseaworthy, began to leak, and 
was cast ofE from the steamboat, but failed 
to reach a dock, and sunk. Hdd, that the 
steamboat was liable for half the loss cans- 
ed by the failure to reach the dock 639-641 

A vessel engaged in towing is liable in 
rem for refusal to perforja a contract of 
towage made by her master where the 
agreed price has been received therefor. . . . 334 

A contract to tow boats for a certain sum 
per trip during the season hdd inconsistent 
with the right to a lien, and a' libel in rem 
will not lie for the towage services 4 643 

A delay of three years to enforce a claim 
against a tug for negligent towing, where 
the ownership of the t6w had changed, lield 
to render the claim stale 573 

TRADE-MABKS AND TRADE- 
NAMES. 

A writing extending to the purchasers of 
a Cincinnati distillery "the use of all my 
brands formerly used by me in my Cincin- 
nati house," where the seller also had a 
New York house, Md to convey an exclu- 
sive right to use the trade-mark 831 

The surviving partner lidd estopped by 
partnership letters to purchasers of part of 
its business, showing assent to the use of 
trade-marks previously conveyed by one 
partner, to deny his power to convey the 
same 
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TEEATPIS. 

See, also, "Extradition." 

Under the treaty with Great Britain of 
1704, the precincts and jurisdictions of army 
posts are not to be considered as extending 
three miles in every direction by analogy to 
the jurisdiction at sea from the coast line. . 

The distinction between "necessary" and 
"voluntary," as applied to validity of trea- 
ties, pointed out, and the power of the judi- 
ciary to decide upon the validity held re- 
stricted to the "necessary" validity 1039 

TEESPASS. 

A seizure as prize is no trespass, though 
it may be wrongful 1179 



Pago 
A magistrate who ordor'^ the arrest or de- 
tention of a person without oath, warrant, 
and probable cause, as well as the persons 
concerned in the execution of such order, is 

a trespasser ; • • • 

Where two or more persons agreed to 
commit, or unite in committing, an unlaw- 
ful act, each who is present, or advises, con- 
sents, aids, or assists in the act, is liable m 
trespass 

TRlAXu 

See, also, "Appeal": "Continuance''; "Evi- 
dence"; "Judgment"; "Jury"; "New Trial"; 
"Practice"; "Reference"; "Witness." 

Witnesses may be separated, and exam- 
ined each out of hearing of the others. .... 907 

It is discretionary with the court whether 
or not to take a question from the jury, and * 
dispose ot it as a matter of law, where the 
facts are undisputed 441 , 

Where a verdict is rendered on certain. - 
counts of the declaration by the express di- 
rection of plaintiff, the other counts cannot 
be referred to as sustaining the verdict. . . .1047 

TRUSTS. 

See, also, "Charities"; "Executors and Admin- 
istrators"; "Wills." 

The title to property willed to executors 
to convert into a fund, and to keep and dis- 
tribute, etc., remains in them until actual 
distribution; and, where a discretion is to 
be exercised, the ultimate distributee has 
no previous vested interest. • . , 

A corporation may be a trustee if not pro- 
hibited, where the trust is germane to or in 
harmony with the objects of the corporation 957 

A church is capable of taking and execut- 
ing a trust for the benefit of destitute and 
needy churches, and to care for testator's 
cemetery lot 957 

A loose settlement in truoc for children 
Tidd not controlling as against a subsequent 
deed of trust 50 

The fraud of an agent in availing himself 
of his coufidentiai relation to create an in- 
terest adverse to that of his principal cre- 
ates a trust, even when the agency must be 
established by parol 462 

A trust created by a release of all claim in 
land to another for the purpose of freeing it 
from all claims of the releasor, so as to in- 
duce others to advance funds for its im- 
provement, will be enforced in equity 462 

Persons who loan money on certificates of 
stock which state that tiie borrower holds 
them in trust, with knowledge that the same 
is borrowea for the private use of the trus- 
tee, are liable to the cestui qui trust 376 

One who holds premises as trustee of an- 
other is entitled to commissions on renting 
the same where not guilty of gross miscon- 
duct, although he is not an open and ^press 
trustee 
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TTnited States Officers. 



See "Marshal." 

trsiiry. 

See "Building and Loan Associations." 

VENDOR AND PURCHASER. 

See, also, "Bankruptcy"; "Deed"; "Frauds, Stat- 
ute of " ; ' 'Fraudulent Conveyances" ; "Grant" ; 
"Sale"; "Specific Performance." 

The metes and bounds, when they can be 
ascertained, will control the location, al- 
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though they contained less than the aToaount 
of land specified. , J\ . 253 

This rule, "obtains" though parallel lines 
were to be'run^ from, each 'extremity of a 
base lin^, to'ibe- ascertained from a known 
point, until a certain quantity was obtained, 
where a portion of the base has been cut off 
by prior grants -. , 253 

A sale of land for unpaid purchase money 
is not vitiated by th? fact that- it was made 
while the purchaser is absent during war 
with the other beIli5ferent>power, and had 
no notice of the sale, t 709 

The pendency of confiscation proceedings - 
by the United States against such purchaser 
does not help -to vitiate the sale 709 



V WAR. 

See, also, "Citizen"; *'i\eutralify JLaws"; "Priz&" 

Where a' portion, of an empire, by force of 
arms, throws off the authority of the gen- 
eral gijvernment, sa as to compel it to resort 
to regular hostilities, a state of civil war ex- 
ists, .as. 4Jstinguisheu from reBellionr, so as 
to prevent the parties being liable as tres- 
passers' m the United States courts, 'though 
the independence of the new government is 
not' politically recognized , ..1179 

Residence determines national character, 
which can onlj- be divested by actual de- 
parture or an unequivocal act showing a 
commencement of departure from the coun- 
try 855 

A temporary excursion to the place Of the 
original domicile, or to any other, will not 
be deemed to interrupt the residence 855 

The intention as to residence openly de- 
clared, however short the residence, will es- 
tablish the domicile , . 855 

An alien enemy not in our country under 
letters of safe conduct, or under the protec- 
tion of the government, cannot sue in the 
common-law courts • 836 

No Suit or proceeding can be maintained' in 
the court^of a neutral nation by the subject 
of one belligerent against the subjects of 
the other for acts growing out of the war. . .1179 

The subjects of one Country incur n<> lia- 
bility other than the common hazards of war 
when entering the military or naval service 
of another 1X79 

A commanding officer of a militia cannot 
lawfully impress the horse of a citizen even 
in time of war 279 

A declaration of war by competent author- 
ity suspends the running' of the statute of 
limitations and of interest upon debts be- 
tween citizens of the belligerents, until the 
conclusion of peace 259 

The claims of creditors which existed pri- 
or to the American Kevolution were not de- 
stroyed by the dissolution of the gdvern- ^ 
ment, though the juidicial means of enforce- 
ment were for the time lost 1059 

A debtor of a subject of Great Britain 
who accepted the offer of Act Va. Oct. 20, 
1777, to pay the amount of the debt into the 
loan office, and receive a certificate of dis- 
charge, hdd not relieved from payment of 
the debt where the commonwealth did noth- 
ing to extinguish the same 1059 

Debts due to a subject of (jreat Britain 
before the revolutionary war hdd within the 
treaty of peace, and the hostile legisla- 
tion of the commonwealths were extin- 
guished thereby 1059 

"Waters and Water Courses. 

See "Constitutional Law"; "Navigable "Wa- 
ters." 



WHARVES. PaB» 

The liability of a canal boat for wharf- 
age under Act N. Y. May 21, 1875, and the 
validity of such act, whicu discriminates be- 
tween- vessels'of different- classes engaged in 
different occupations *699- 

'A wharf owner whose wharf was used as 
a free public highway held entitled to the 
regular wharfige for goods carried over 
the wharf to a vessel lying at another 
wharf, 400 feet distant 621 

A wharfinger has a lien on a vessel for 

wharfage 768- 

. Where a vessel, removed from a wharf 
secretly or wrongfully, is afterwards 
brought back without fraud or force, the 
lien of the wharfinger is revived. 768- 

And this is so though the vessel has been 
levied upon in the meantime by the mar- 
shal ...• .:, 7^ 



WXLLS. 

See, also, "Charities"; "Executors and Admin- 
istrdtors"; "Trusts." 

The intention of the testator which is con- 
trolling" in the- construction of a will must 
be collected from the whole will 220- 

Teclmical words will be presumed to be 
used "in .the sense the law has appropriated 
to them, unless a contrary intention is man- 
ifest 220^ 

The word "or" may be read "and" when 
it becomes necessary for the purpose of car- 
rying into effect the <clear and obvious. in- 
tention of testator 220- 

A devise is never construed absolutely void 
for uncertainty except from necessity. 220- 

A provision devising, on certain condi- 
tions, a gift over of devises and bequests 
already made, held not to vitiate such de- 
vises and bequests '. 95T 

A devise to trustees for a charitable pur- 
pose, which is to be carried on by them un- 
til a building to be Greeted for the charity 
shall be completed, which is then to be 
handed over by the trustees, with the funds 
to support it, to a corporation to be created, 
creates no perpetuity , 957" 

A devise "in fee" to testator's grand- 
daughter, "but, in case of her death without 
issue," then over, held a good executory de- 
vise, which took effect upon her death with- 
out issue , 220- 

A devise which increases the income of an 
incorporated society beyond the sum which 
it is allowed by law to take and hold is not 
^oid 957 

A gift for a library and academy of arts 
and sciences is for an "educational purpose." 
(Code Ga, §3157.) 957 

The requirement in the devise of a build- 
ing for a library that testator's name shall 
be engraved on a marble slab, and kept over 
the main entrance, does not render the de- 
vise void 957" 



WITNESS. 

See, also, "Bankruptcy"; "Costs"; "Deposition": 
"Trial." 

One defendant in a joint action of tres- 
pass cannot be a witness for the other, al- 
though they plead severally T67 

The incompetency of the husband to tes- 
tify as a witness for his wife rests on 
grounds of public policy, and is not removed 
by a statute removing the disqualification 
of interest 927 



INDEX. 



1227 



. Page 
A witness will be permitted to refresh Ms 
memory as to the items of an account by 
the original entries only, made by himself, 
or by another in his presence, and he may 
swear to such items though he has na dis- . 

tinct recollection as to each one • 98d 

A " witness attending for defendant, if 
sworn and sent betore the grand jury by 
the government, is entitled to be paid by 
it for his attendance on the trial 719 



WBITS AND NOTICE OP SUITS. 

- .- ' . Page 

' Proper form of process for the comme'nee- 
ment .of a suit at law in the federal coul-ta 

in New York - - - • • •• • — • • -. '^'i 

A return by the marshal of "Not found" 
where defendants, residing out of the dis- 
trict, had a well-known plaCe of business 
within the district, at which they. usually - 
attended every day, is a false return 70 
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